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Abbeville v. the State of South Carolina: A Case Study
Spencer C. Weiler
ABSTRACT
Abbeville v. the State of South Carolina (2005) is the latest lawsuit in a long line of cases
addressing school finance issues that originated with Brown v. the Board of Education
(1954), Serrano v. Priest (1971), and the San Antonio Independent School District v.
Rodriquez (1973). Unlike many of the other school finance cases that have been
adjudicated, Abbeville has not been the subject of much academic scrutiny. This case
study documented Abbeville’s origins in an effort to begin the process of academic
examination and understanding. To document the inception of this case, five research
questions were developed to guide the efforts. These five research questions were: 1)
What political and economic conditions were present in South Carolina in the early 1990s
that led to the decision to file the lawsuit?; 2) How were the eight lead school districts
selected to be a part of the plaintiffs’ case?; 3) What legal arguments did both the
plaintiffs and defendants use in Abbeville?; 4) Why did the state choose to contest the
lawsuit?; and 5) What was the 2005 ruling in the Abbeville case and how did people
closely associated with the case react to the decision? The data used to answer these
research questions included analysis of primary documents and eighteen qualitative
interviews. The primary documents included the state constitution, current legislation in
South Carolina affecting public education, previous school finance oriented court cases in
South Carolina, and student achievement data. The eighteen participants in this study all
shared a high degree of familiarity with Abbeville. Eleven were directly involved in the

case (testified, heard and/or made legal arguments), four were deposed, and the



iii
remaining three followed the case closely. The credibility of this study increased through
the use of triangulation, or the use of multiple data sources related to an issue of
uncertainty, which produced the conclusions to the study found at the end of this
document. As a result of the data collected, conclusions related to Abbeville are presented
along with a discussion on the implications of this study. There are also suggestions for

future studies.
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CHAPTER 1: INTRODUCTION
Introduction
Cubberley observed, “[o]ne of the most important administrative problems of
today is how to properly finance the school system of a state, as the question of sufficient

revenue lies back of almost every other problem.”*

Such an observation encapsulates the
importance of school finance succinctly. However, Cubberley’s comments were penned
in 1905, over one hundred years ago. Ironically, Cubberley’s opinion is as accurate today
as it was in 1905.

In 1954, the Supreme Court of the United States of America handed down the
landmark decision in Brown v. the Board of Education, which resulted in the elimination
of de jure segregation, the reclassification of education from a privilege to a right, and
established the ideal of equal educational opportunity for all children.? Eventually, the
efforts of ensuring equal educational opportunities for all children resulted in legal battles
centering on ending de facto segregation.> To address de facto segregation, reformers
advocated for inter-district mixing of students to ensure greater racial balance in
neighboring school districts. However, the Milliken v. Bradley (1974) case, which
effectively rendered inter-district desegregation efforts unconstitutional, significantly
limited desegregation efforts.* Once these efforts were stymied, the push for equal
educational opportunities for all students turned to financing practices within states.”

The rationale for revising states’ funding efforts centered on the belief that
increased funds for less affluent school districts will directly result in many benefits for

the students of these schools, including, but not limited to, safer facilities, increase and

upgrade in resources (textbooks, computers, etc.), and greater retention of teachers and



support staff.® Finance reformers argued these benefits would provide all students with
virtually equal educational opportunities. Those resistant to implementing changes to the
funding formula that relies on property taxes cite at least two studies that argue against a
strong positive correlation between student achievement and increased resources.’

It is with this background in mind that this study attempts to document the factors
around the Abbeville v. the State of South Carolina (2005) court case.® Documentation
and data will be collected in order to answer the following questions:

1. What political and economic conditions were present in South Carolina in the
early 1990s that led to the decision to file the lawsuit?

2. How were the eight lead school districts selected to be a part of the plaintiffs’
case?

3. What legal arguments did both the plaintiffs and defendants use in Abbeville?

4. Why did the state choose to contest the lawsuit? And,

5. What was the 2005 ruling in the Abbeville case and how did people closely
associated with the case react to the decision?

The Abbeville case will be discussed in detail in this chapter. The discussion will
include the original 1996 ruling, the South Carolina Supreme Court 1999 ruling, and the
current ruling, which was handed down in 2005. Finally, this chapter will describe the
study’s purpose, need, limitations and structure.

The Abbeville Case

Forty-five of 50 states in America have had their funding formulas challenged in

either a federal or state court.” Each case is unique as a result of its locale, the legal

arguments employed, and the ruling of the presiding court.’® As a result of this



uniqueness, each case in the area of school finance requires close academic examination
in an effort to better understand what transpired in the case and, eventually, its possible
affect on the state where the suit took place, as well as the field of school finance
litigation. A detailed explanation of Abbeville will be presented in this section to begin
the process of documenting what took place in this case.

Abbeville: The Beginnings

The Abbeville case began in 1993, when 40 of the poorer school districts in South
Carolina, in conjunction with students and their taxpaying parents, sought a declaratory
judgment against the state’s funding formula for public education.* Interestingly, the 40
school districts represented nearly 50% of the total number of school districts in the
state.'? The plaintiffs contended that the state’s funding formula violated: 1) the equal
protection clause of both the state and the federal government, 2) the education clause of
the South Carolina Constitution, and 3) the Education Finance Act of 1977 (EFA).*
Each of these complaints is discussed below.

Specifically, the plaintiffs’ complaints against South Carolina’s funding formula
were broken up into four contentions. The plaintiffs argued that the funding formula,
established by the EFA of 1977,

“(1) was under funded, lacking uniformity and imposed unlawful tax
burden on Plaintiffs; (2) was not serving the purposes for which it was enacted,

(3) had resulted in a disparity in the educational opportunities for students

throughout the State; and (4) was not being funded at the level mandated by the

EFA. "



The plaintiffs sought a declaratory judgment that would render the implementation of the
EFA unconstitutional and require the state to increase its contribution to the price tag of
public education.

The equal protection clause of South Carolina’s Constitution copies the federal
equal protection clause verbatim. Both clauses read, “nor shall any person be denied the
equal protection of the laws.”*®> However, in San Antonio Independent School District v.
Rodriguez (1973),% the United States Supreme Court ruled that the equal protection
clause of the United States Constitution did not apply to education. The justification for
this opinion rested on the fact that education, a concept never mentioned in the federal
Constitution, was not a federally guaranteed fundamental right.'” Though the Rodriguez
ruling appeared to end any notion of federal equal protection intervention in school
finance litigation, the argument continues to be used well after that landmark decision.®

In Abbeville, the use of both the federal and state equal protection clauses
followed a logical legal argument. The equal protection clauses guaranteed that laws
would treat all people equally.*® South Carolina’s Constitution required, by law, that the
General Assembly fund public education.” The system implemented by the General
Assembly relied on local property taxes for a portion of the local school district’s
revenues. The fact that property values fluctuate from one locale to another simply means
the General Assembly has created a funding formula that fails to ensure equal protection,
or funding in this situation, for all people under the law.?* One location, which has high
property values, can tax its people at a lower rate and generate more funds for education
than a location with low property values. The property poor school districts end up taxing

their citizens at a higher rate only to generate, in some cases, significantly less



revenues.? In the end, a funding system that favors one group of people over another for
such a capricious reason as parents’ income or geography is seen by many as a violation
of the equal protection clause.?®

The second concern with South Carolina’s funding formula centered on the state’s
education clause, which reads, “The General Assembly shall provide for the maintenance
and support of a system of free public schools open to all children in the State and shall
establish, organize and support such other public institutions of learning, as may be
desirable.”? Thro created four classifications for education clauses in state constitutions,
based upon the expectations they placed on the state’s legislative bodies regarding the
quality of education.?® Category I, the least demanding, requires states to “provide for a
system of free public schools and nothing more.”?® Category 11 includes educational
clauses that establish a minimal qualitative standard regarding the quality of public
education.”” Category 111 education clauses possess specific wording related to the
purpose of education and requirements.?® Category 1V, the clauses with the strictest
requirements, use specific language related to the quality of education a state is
constitutionally required to maintain.? The higher the categorical rating an education
clause receives, theoretically, the more susceptible the funding formula is to a legal
challenge.

The plaintiffs in the Abbeville case argued that the state had failed to meet the
criteria established in the state’s education clause.*® However, the wording of South
Carolina’s education clause establishes little, if any, qualitative standard for public
education in the state. The plaintiffs were asking the courts to require the General

Assembly to develop a more effective formula that not only supported “a system of free



public schools,” but also ensured equal “educational opportunities” for all students within
South Carolina.®

The third problem with South Carolina’s funding formula for public education,
according to the plaintiffs, centered on the EFA of 1977.% Before the EFA was passed,
South Carolina relied heavily upon the use of local property taxes to fund education with
the state contribution coming from sales tax revenues.*® The inequities with such a
system became apparent to the General Assembly in the 1970s and steps were taken to
improve the funding formula by reducing its reliance on property tax revenues.* The
solution, the EFA of 1977, developed a system of distributing state funds that relied on a
wealth-sensitive format, or an equalization funding formula.*> The end result of this
wealth-sensitive funding format is the poorer school districts in South Carolina receive
more money from the state than their wealthier counterparts.

The purpose of the EFA of 1977 was ambitious, to say the least. The EFA sought
to fund a minimal program of education for all children in South Carolina, allocate
money to areas of need, ensure an equal local tax effort for education, guarantee each
locality is genuinely attempting to fund education, and work to verify that state funds are
spent effectively.®® The plaintiffs in the Abbeville case contended that these components
of the purposes of the EFA of 1977 were not being met in the early 1990s.

Abbeville: The 1996 Ruling

Between 1993, the year the suit originated, and 1995 the plaintiffs in the Abbeville
case made three modifications to the original suit. First, the number of school districts
represented was dropped from 40 to 36 due to school district consolidations and one

school district choosing to not participate.*” Second, the attorneys for the plaintiffs



selected eight school districts to represent the other school districts in the suit as the “trial

plaintiffs”®

, or lead school districts. The eight school districts were as follows: Allendale
County School District, Dillon County School District 2, Florence County School District
4, Hampton County School District 2, Jasper County School District, Lee County School
District, Marion County School District 7, and Orange County School District 3. Finally,
the plaintiffs filed a motion to focus the contentions of the suit on the EFA of 1977
legislation.*® When first filed in 1993, the case was not focused on the failure of the state
to live up to the ideals in the EFA of 1977 and the third motion honed the legal arguments
on this code.

The defendants filed a motion in 1995 to dismiss the case.”® The defendants
argued that the plaintiffs failed to demonstrate sufficient justification for this suit to be
considered. In the 1996 ruling, the Third Judicial Circuit Court acted on the motion by
the defendants to dismiss the case based on the fact that a similar suit was brought before
the state Supreme Court and the funding formula “passed the constitutional muster.”**
Abbeville: The 1999 Ruling

The decision by the Circuit Court to dismiss Abbeville was appealed to the South
Carolina Supreme Court in 1996, though the court did not hear the case until 1997 and
eventually handed down its ruling in 1999.% The ruling, a 4 — 1 decision, affirmed a part
of the circuit court’s decision and reversed another part.** The state Supreme Court
remanded part of the case back to the circuit court because the higher court did not
concur with the lower court’s interpretation of the state Constitution’s education clause.**

The education clause within the South Carolina Constitution directs the general

assembly to “provide for the maintenance and support of a system of free public schools



open to all children.”* The state Supreme Court interpreted the education clause as
calling for a “minimally adequate education” for all students in South Carolina.*®
However, the Supreme Court, in interpreting the education clause, created a second term
requiring a definition. The Supreme Court defined “minimally adequate” to mean the
following:

“Iw]e define this minimally adequate education required by our Constitution to

include providing students adequate and safe facilities in which they have the

opportunity to acquire:

1) the ability to read, write, and speak the English language, and knowledge of

mathematics and physical science,
2) afundamental knowledge of economics, social, and political systems, and of
history and governmental process; and

3) academic and vocational skills.”*’
It is interesting to note that the one dissenting justice in the state Supreme Court decision
felt that the “minimally adequate™*® interpretation and the 1999 Abbeville ruling “far
exceeds the constraints of judicial construction.”*® With this clarification and direction
from the state Supreme Court, the lower court was required to hear the case.
Abbeville: The 2005 Ruling

The retrial at the Third Judicial Circuit Court lasted for 102 days between July
2003 and December 2004. During that time, 112 people offered testimony, either in
person or by deposition, and over 4,400 documents were submitted as evidence.® In a
thorough opinion, written by Thomas W. Cooper, Jr., the circuit court rendered a

reconciliatory judgment that sided with both the plaintiffs and the defendants. The court



deemed the plaintiffs’ facilities “safe and adequate” for instruction.®* The court found
nothing wrong with the state’s core curriculum or teacher licensure guidelines.® Finally,
the court found nothing wrong with the “inputs” into education, or the revenues allocated
by the state for public education, except for the lack of funding by the state of an early
childhood education program that would address the achievement gaps that result from
poverty.>® In the end, the state responded to the court’s ruling by creating a pre-
kindergarten pilot program for the plaintiffs’ school districts to determine its
effectiveness in ensuring students in these districts receive a “minimally adequate
education.”
Abbeville: Conclusion

The facts surrounding the Abbeville case tell a portion of the story. To a degree
these facts explain what happened. However, with the summary of the facts surrounding
Abbeville come more questions than answers. Greater research is required to better
determine what happened in the case. The intention of this study was to collect the data
necessary to answer the previous stated research questions.

Purpose of the Study

The amount of scholarly work related to school finance is extensive. However, the
Abbeville case is new to the field and, as a result, requires greater examination and
academic scrutiny. Quality scholarly works begin with a detailed examination of a
phenomenon’s inception. Such was the intended goal of this study. The purpose of this
study was to document the processes leading up to and affecting the Abbeville case.

The processes leading up to and affecting Abbeville were divided into five

questions. The first question related to the timing of the case. What economic and
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political conditions were present in South Carolina in the early 1990s that led to the
decision to file the lawsuit? A thorough answer to this question required input from in-
depth, qualitative interviews that identified the political and economic conditions in
South Carolina and the nation at the time the case was filed. In addition to the in-depth,
qualitative interviews, data sources used to document the reasons for the time of the case
included examination of the legislation in South Carolina related to public education (K -
12) and analysis of data of school districts in South Carolina at the time the Abbeville
case was filed. Each of these data sources will be described in detail in the methodology
section (part of Chapter Two).

The second question centered on the selection process. How were the eight lead
school districts selected to be a part of the plaintiffs” case? Did these 8 school districts
present the best case for revising the funding formula used in South Carolina? Data from
the in-depth, qualitative interviews coupled with an analysis of school districts in South
Carolina were used to answer these questions.

The third question related to the legal arguments. What legal arguments did both
the plaintiffs and defendants use in Abbeville? How did the legal arguments in Abbeville
differ from the arguments used in three previous court cases in South Carolina that
addressed school finance issues?® The data sources used to answer these questions were
the in-depth, qualitative interviews, an examination of South Carolina’s Constitution, and
an examination of the legal arguments used in the three previous cases in South Carolina.

The fourth question focused on the decision by the state to fight this legal battle.
Why did the state choose to contest the lawsuit? Did state representatives believe the

funding formula in South Carolina provided for a “minimally adequate” educational
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opportunity for all of its students?® Or, did these elected officials believe the plaintiffs
were asking too much of the state? The data sources used to answer these questions were
the in-depth, qualitative interviews, an examination of the legislation in South Carolina
related to public education (K — 12), and an examination of South Carolina’s
Constitution.

The final question examined the end result of the efforts to date. What was the
2005 ruling in the Abbeville case and how did people closely associated with the case
react to the decision? This question was limited to description of the facts and did not
delve into potential implications of the 2005 ruling. The data sources used to answer this
guestion were the in-depth, qualitative interviews and an examination of primary
documents related to the case.

Abbeville is a case that needs to be subjected to greater academic examination.
The purpose of this study was to begin that detailed examination by analyzing the
processes the led to the case being filed in 1993. This detailed examination of Abbeville
relied on in-depth, qualitative interviews, an examination of South Carolina’s
Constitution, an examination of the legislation in South Carolina related to public
education (K — 12), an examination of the legal arguments used in the three previous
cases in South Carolina centered on school finance issues, and an analysis of school
districts in South Carolina. Once this purpose is achieved the opportunity for additional
studies related to Abbeville will be available to other researchers interested in the fields of
school finance and school law.

Need for the Study
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One fact related to the area of school finance is there is an abundance of
information to sort through in order to gain a degree of understanding.®’ Dayton
explained the conundrum in the following manner:

“Scholars and practitioners experience difficulty acquiring a thorough

understanding of school funding litigation because of the numerous legal issues

and strategies, the volumes of case, differences among states in constitutional
provisions, legislation, legal precedents and history, the difficulty in tracking
serial litigation resulting in multiple opinions at multiple judicial levels over large
time spans, and other factors.”>®
Dayton’s assessment of the state of school funding litigation serves as sound justification
for the need of this study. This study offers documentation related to the Abbeville case
that will provide some degree of the clarity within the academic field of school finance.

On a macro-level, the need for this case study is two-fold. First, Abbeville is the
latest in a long line of court cases where states’” funding formulas were challenged in
court. Each of these cases is significant to the entire field of school finance litigation and
requires in-depth examinations. Second, the data collected through a case study will help
determine what actually happened in Abbeville, and this knowledge could potentially add
to the fight for funding solutions elsewhere.

On a micro-level, the need for this study is also two-fold. First, this study
provides the key participants in Abbeville a voice and documents their opinions to the
case, the ruling, and its legacy. Second, regardless of its place nationally within the field

of school funding litigation, Abbeville is significant to South Carolina and merits a

detailed examination and documentation.



13

Finally, there is an additional need for this study and it relates to both a macro-
and micro-level examination. It is impossible to determine the next step to take without
first understanding the previous steps that have been taken. In other words, school
finance reformers must understand this court case and the reason for the ruling before
launching another legal battle. As a result, this study lays the foundation for future
examinations of this court case.

This study collected the data necessary to gain a better understanding of the case.
A case study was the ideal method for fulfilling this need because so little has been done
on the case to date due to its relative newness. The case study approach combined the
collection of historical data, which offer context and understanding, with interview data
to provide thick description of Abbeville.>

Limitations of the Study

The scope of this study automatically places limits on the effort. For example, this
case study attempted to determine what happened in the Abbeville case and the factors
that led to the lawsuit being filed in 1993. However, by focusing on centered on the
case’s inception, other questions, such as one exploring the affect this case had on South
Carolina and the nation, go unanswered.

A similar limitation deals with the interview selection process. This study limited
the people to be interviewed to key participants in an effort to provide them with a voice
in the body of research. However, there are people who have voices related to Abbeville
who were not heard in this study. Once again, this limitation is a product of the scope of

the study.
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Despite these limitations this study contributed to the field of school finance
research by collecting and analyzing pertinent historical documents and interviewing
eighteen individuals associated with Abbeville that, collectively, enhance the
understanding of how South Carolina found itself involved in a legal battle over school
finance issues in 1993.

Structure of the Study

In Chapter One, Abbeville is introduced by explaining the events surrounding the
case. In addition, the purpose of the study, the need for the study, and limitations of the
study are explained Chapter One. Chapter One concludes with a brief description of the
structure of the entire study.

In Chapter Two, the background to school finance litigation from its inception to
Abbeville. This discussion will include a summary of the significant school finance
litigation and a discussion of the current trends. The chapter concludes with a discussion
of the methodology implemented in this study.

Chapter Three provides the contextual framework for this study. In this chapter
each of the eighteen participants is described related to their familiarity with Abbeville.
The chapter also describes education in South Carolina, reviews political trends, and
examines the state’s economy.

Chapter Four will answer the five research questions associated with this study.
Each question will be answered sequentially, using the appropriate data sources.

Chapter Five will present the conclusions for this study and identify the need for
additional research associated with the Abbeville case.

Conclusion
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Abbeville is the latest in a long line of school finance suits that have been argued
in both federal and state courts. The facts surrounding Abbeville help explain what
actually transpired in South Carolina, but the facts fail to explain the entire story. This
case study sought to determine in greater detail what happened in Abbeville and how the
suit came to fruition. This study adds to the volumes of data related to school finance
litigation and proves a benefit to those interested in learning more about the events

leading up to the Abbeville case.
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CHAPTER 2: BACKGROUND AND METHODOLOGY
Introduction

School finance litigation has a long history in both federal and state courts with
varying degrees of success. An understanding of this history is vital to any study related
to school finance due to the fact that the past continues to influence, to one degree or
another, current litigation focused on state funding approaches. This chapter includes a
discussion on the history of school finance litigation and an explanation how the study
was conducted.

Background

An appreciation for the Abbeville case is predicated upon knowledge of the
history related to school finance struggles. An overview of school finance litigation is
provided in this section by explaining the problems associated with school funding,
reviewing significant court cases, and discussing various legal arguments associated with
school funding struggles.
Problems Associated with School Funding

Nowhere in the Constitution of the United States of America does it mention
education and, as a result, the responsibility of educating citizens falls within a state’s
jurisdiction.> A vast majority of states have education clauses in their constitutions.?
According to most education clauses, state legislatures are charged with developing a
funding formula to ensure students receive an education. At the heart of the school
finance litigation for the past 35 years has been the funding formula implemented by

states to provide students with an education.®
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Historically, states have delegated some of the funding responsibility related to
education to the local governing boards.* These local school boards were constitutionally
bound, if the state had an education clause, with the task of generating funds to
supplement the state contribution to public education. School boards primarily generated
local contributions to education from property taxes.> Though both the state and local
community each account for roughly half a school district’s budget,® the amount of
variance from local community to local community in property tax value results in
alarming disparities related to available resources for public education.

In some instances the schism between the affluent and impoverished school
districts that results from a system relying on local property tax is so great it led one
educational commentator to express shock that such disparities exist in America’s state of
education.’ This shock stems from the disadvantage students attending the “poorest”
schools are placed in when compared to students from “wealthiest” ones.® When
considering the fact that people tend to live in clusters with others of similar earning
potential, then a funding formula based on property tax could be viewed as
discriminatory to low-income families.

Sufficient resources for school districts, regardless of their local property tax base,
would result in a plethora of benefits for all students. These benefits include the
maintenance of a safe environment conducive to learning. Sufficient funds are necessary
to ensure competitive salaries and wages, which lead to a stable faculty and support staff.
Technology, textbooks, and other resources could be made available to all students

”9

ensuring all had an equal “access to knowledge.”” A complete list of benefits for students

who attend schools with proper funds would be extensive.™
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Unfortunately, America’s current system of public education does not ensure
educational opportunities for all students. West wrote about “the increasing economic and
educational gap between our suburban white worlds and the impoverished worlds of the
inner cities, where most African American and Latino students go to school.”** The
preponderance of evidence related to the education gap indicates that the performance of
minority students on standardized tests lags behind that of white students, and that
minority students are not being sufficiently prepared for life after high school.*? For
example, the average of white students on the 2001 SAT was 105 points higher than the
African American average. On the verbal score, the difference was 96 points higher for
white students.*® Unfortunately, the evidence concerning the education gap does not stop
with standardized tests. In virtually every conceivable measurement non-Asian minority
students perform lower than their white counterparts. The net result of this education gap
is that too many minority students are failing in America’s schools.**

One possible explanation for the education gap is the fact that an inordinate
number of minority students go to school in large, urban, and minority dominated school
districts.* Of the ten largest school districts in America, nine are composed of a majority
of minority students.® Another example of the alarming distribution of minority students
in America’s schools is illustrated by the fact that in the 1996 — 1997 school year, 70% of
African American students and 75% of Hispanic students enrolled in schools with 50 to
100% minority representation in the entire school population.®’

There are a multitude of problems associated with large, urban school districts,*®
and these problems end up creating two types of costs for school districts. The first type

of cost, a financial one, places additional monetary burdens on urban school districts as
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they struggle to meet various expectations, including increased demands in the areas of
special education, limited-English proficiency, security, remediation, and intervention
efforts.’® Additional costs are a direct result of the unique needs of large, less affluent
student populations. A second cost, a performance or outcome one, stems from the fact
that “peers generally exert a strong influence on student performance and that students
from lower socioeconomic backgrounds in particular suffer from being surrounded solely
or primarily by students from similarly impoverished backgrounds.”® In other words, the
opportunity for academic success is restricted when minority students attend school in
large urban school districts.

The current state of education in America, when considering the plight of
minority students, has led some to classify it as more separate and unequal than before
the Brown ruling.”* Funding reformers have held that changes to the way schools receive
money from states could create a playing field where all students could truly enjoy equal
educational opportunities.?> One of the more succinct summaries on the need for school
funding reform came from this observation of the current state of education by Jonathon
Kozol, “[t]he nation is hardly ‘indivisible’ where education is concerned. It is at least two
nations, quite methodically divided, with ... liberty for some ... and justice ... only for
the kids whose parents can afford to purchase it.”?

Review of the First Three Significant School Finance Cases

A deeper understanding of the issues related to school finance requires an
examination of the first three significant court cases to this area of study. These cases are
significant to school finance because of the role they played in formulating the current

efforts and arguments. In addition, there are other equally significant cases that will be
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reviewed at a later point in this text. The three cases are Brown v. the Board of Education
(1954), Serrano v. Priest (1971), and San Antonio Independent School District v.
Rodriquez (1973).%

Brown v. Board of Education (1954)

Some might question the placement of the landmark desegregation court case
with school finance litigation. However, Brown’s influence transcended the reversal of
Plessy v. Ferguson (1896).%> This section will summarize the Brown case and discuss its
implications to subsequent school finance litigation.

In 1896, the Supreme Court handed down a decision that effectively legalized
discrimination based on a person’s skin color and established the “separate but equal”
standard with the Plessy ruling. The process of reversing that ruling took nearly a half-
century, culminating with the Brown ruling.?® The Brown case, a class action lawsuit,
consisted of five separate plaintiffs, including one from South Carolina, who were heard
as one case by the Supreme Court due to the similar constitutional issues.?” The case
centered on the practice of segregation and asked the Supreme Court to examine the
practice of “separate but equal.”?®

In a unanimous decision, the Supreme Court ruled that the practice of separating

1.2 One of the more

races inherently denied minority students the opportunity to be equa
significant statements from the Brown ruling related to the issue of school finance came
in the opinion written by Chief Justice Warren when he wrote, “it is doubtful that any

child may reasonably be expected to succeed in life if he is denied the opportunity of an

education. Such an opportunity, where the state has undertaken to provide it, is a right

which must be made available to all on equal terms.”* In other words, any state that has
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an education clause is required to ensure all students are treated equally, according to
Chief Justice Warren. Eventually, legal questions related to this statement would be
applied to the field of school finance reform and ask state and federal courts to examine
the funding practices of states.

The Brown ruling introduced two significant ideas that continue to affect
education. First, the opinion established the idea of “equal educational opportunities” for
all students.®" The second significant idea dealt with the “opportunity of education” from
the Warren passage.?* These two statements effectively turned education from a privilege
to a right for all students. As a right guaranteed by most state constitutions, education
enjoyed greater constitutional protection with the Brown ruling.

The transition from the Court’s ruling that rendered desegregation
unconstitutional to practice in public education proved to be difficult. How was America
to ensure that all students had the same educational opportunities? The first attempts
focused on desegregation. However, two Supreme Court rulings significantly limited
attempts at desegregation by ruling that inter-district desegregation efforts were
unacceptable solution to the Brown ruling.® The struggles associated with implementing
desegregation led reformers to push for changes in the funding formulas as an alternative
approach to ensuring equal educational opportunities for all students.*

The equal educational opportunities idea, which gained prominence with the
Brown ruling, seemed to be perfect for school finance reform. Do students enjoy equal
educational opportunities when they might attend school in a system that allows for
significant variance in the amount of funding? The answer to that question appears to be

no when considering this statement by Dayton and Dupree, “[p]roperty-wealthy districts
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can raise large amounts of money, while property-poor districts may fail to generate
adequate funding for their schools even when levying the maximum legal tax rate.”*> A
funding formula that relies on property tax as a basis limits the educational opportunities
of students based on zip code or socioeconomic status, which is just as capricious as
limiting a student’s right to learn based on skin color.*

Brown’s significance to school finance litigation came in the emphasis of equal
educational opportunities for all students. That concept within the Brown ruling provided
reformers with the legal precedence to use the Fourteenth Amendment as justification for
seeking relief from courts that were asked to consider school finance inequity issues.

Serrano v. Priest (1971)

Though there were other court cases dealing with school finance issues before
it,3” the Serrano v. Priest suit proved to be the first to successfully argue that a funding
formula based on property tax did not ensure all students the same quality of education.>®
This section will review the Serrano case and discuss its implications within the realm of
school finance litigation.

Before discussing Serrano, a review is required of two significant studies that
influenced this case as well as many others.*® The first, written by a doctoral student from
the University of Chicago in 1968, contended that education was a basic right guaranteed
to all by the Fourteenth Amendment’s equal protection clause. This study also argued that
fluctuations in spending significantly limited educational offerings for those attending
school in property-poor school districts.*

The second study, written by Coons, Clune and Sugarman in 1970, argued that

states were creating a suspect class, or group, by allowing school funding, a state
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responsibility, to be carried out by the local community through property taxes.*! Since
property values fluctuated greatly from community to community within a state, the
funding formula being used could not ensure a “fiscally neutral” school system.* The
conclusion of this study was that funding for public education, to be truly fiscally neutral,
had to be based on the wealth of the entire state as opposed to wealth of the local
community.*

In the wake of these two studies, a legal challenge was filed concerning the
funding formula used in California. The plaintiffs in the Serrano case argued that
California’s funding formula violated both state and federal guarantees to equal
protection.*® Originally dismissed by lower courts, the case was eventually argued before
the state supreme court.

The California Supreme Court’s ruling held that the funding system, which
allowed for a ratio between the low and high school districts of 1 to 10,000 to exist,
discriminated against poor students due to the fact that these children were more likely to
live in property-poor communities.*® In the opinion, the ruling was supported using both
the equal protection clause of California’s Constitution and the Fourteenth Amendment
of the Constitution of the United States of America. Based on these two documents, the
court ruled that the case was “justifiable” since the funding formula was not fiscally
neutral. The court also held that education was a basic right that should be guaranteed to
all, regardless of personal wealth, which was a suspect class. With the suspect
classification for people with limited income, the California Supreme Court determined
poor people as a group that was more suspect to being discriminated against by others.*

As a result of this classification, the court required the state to meet a higher standard,
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commonly referred to as strict judicial scrutiny, to justify the funding formula.*’
Ultimately, the ruling determined that California’s funding formula was
unconstitutional.*®

The Serrano ruling, when handed down in 1971, held high hopes for funding
formula reformers. Though the ruling is considered by experts in the field of school law

to be “well-reasoned,”*®

the significance of this case was short lived due to the decision
handed down by the Supreme Court in Rodriguez.

San Antonio Independent School District v. Rodriguez (1973)

One of the first cases filed after the Serrano ruling was Rodriguez, which was
filed in a federal court as opposed to a state one. The hope was that one court case could
do for the nation what Serrano did for California.>® This section will review the
Rodriguez case and its influence on subsequent school finance litigation.

In a similar issue as Serrano, the plaintiffs in the Rodriguez case were Mexican-
American parents whose children attended school in a Texas school district with a low
property tax base. Though the ratio between the low school district and the high was not
as great as in California, it was still a 1 to 10 (for every one dollar a property-poor district
received a wealthy one would receive ten) in Texas at the time of the suit.>* The district
court agreed with the Serrano ruling, classified education as a fundamental right, viewed
the use of property tax as discriminatory, and ruled in favor of the plaintiffs. However,
the case was quickly appealed to the Supreme Court.>

The Supreme Court took a different interpretation of the issues related to ensuring

all students had an equal educational opportunity through more equitable funding

formulas. On a 5-4 split decision, the Supreme Court first ruled that poverty did not
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constitute a suspect class based on the fact, presented by the state, that “poor” children
attended school in “wealthy” school districts as well as property-poor ones.® With this
decision by the Supreme Court to not recognize students attending school in a property-
poor school district as a suspect class, the Court removed the possibility of applying strict
scrutiny in the case. This decision gave a significant advantage to the state in that it had
only to establish a “rational test,” or explanation, for the distribution of limited resources
allocated for public education.**

In addition, the Court ruled that education was not a fundamental right since it
was not mentioned in the Constitution of the United States.>® With this ruling, Texas only
had to demonstrate a rational basis for implementing its funding formula and provide
evidence that the funding formula met the standards established in the education clause of
the state constitution.”® As a result, the Fourteenth Amendment of the Constitution of the
United States of America had no influence on the case. Once again, Texas avoided
having to meet the requirements under “strict judicial scrutiny” and would only have had
to provide evidence of a “compelling state interest” to base the funding of schools on
property taxes.>’

Though the dissenting justices considered the Rodriguez ruling “a retreat from our

historical commitment to equality of educational opportunity,”*®

the standing had a
profound influence on the efforts to reform school funding formulas. Almost
immediately, all other litigation dealing with school funding in the federal court system
ceased.™ In addition, the burden on those seeking finance reforms had to find a new tact

since the federal equal protection clause argument did not hold up in the Rodriguez

ruling.
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Post-Rodriguez Reform Efforts

With the Rodriguez ruling, the landscape of school finance reform efforts changed
overnight. Both Serrano and Rodriguez used legal arguments that centered on the
perceived rights granted to all citizens under the Constitution of the United States,
namely rights under the Fourteenth Amendment’s Equal Protection Clause.®® However,
these arguments were rendered invalid with the Rodriguez ruling, though such legal
contentions did not actually end with the Rodriguez ruling.®* As a result, a new legal
approach needed to be developed to justify the need for financial reform. This section
will review the evolution of the legal arguments related to school finance litigation and
review court cases that established precedence for the Abbeville ruling.

Some scholars have divided the 35 years of school finance litigation into three
waves of litigation.®? The first wave, which began in the late 1960s and ended in 1973,
included court cases that argued for equality of financial allocation using the Equal
Protection Clause of the Fourteenth Amendment.® The first wave ended with the
Rodriguez ruling. The second wave, which lasted from 1973 to 1989, included cases that
placed less emphasis on equal protection and focused more on the wording of the
education clauses in state constitutions.®* The legal arguments against funding formulas
during the second wave used the state equal protection clause, the state education clause,
or both.®® The third wave, from 1989 to present, includes court cases that have shifted the
focus from equity to adequacy.®® The cases in the third wave contend the state funding
formula prevents students in the state from receiving an adequate education, according to

the state education clause.®’
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The core argument of school finance litigation after Rodriguez, or the second
wave of litigation, centered on the state education clause and whether constitutionally
mandated obligations were being met.®® Though the main legal justification changed
from the Equal Protection Clause to the education clauses, the ultimate goal of a more
equal, or equitable, funding formula for all students remained the same. Underwood and
Sparkman defined equity as a push to guarantee “that each child, regardless of
circumstance--residence, socio-economic status, national origin, or handicapping
conditions--be provided with adequate educational opportunities.”®

According to Peter Enrich,”® post-Rodriguez legal arguments for financial reforms
took on one of three approaches. One possible argument was to focus exclusively on
“state’s equal protection clause” and make a distinction between the state and federal
requirements and guarantees for equal protection.”* A second possible legal contention
combined both the state equal protection clause approach and the education clause into
one, two-pronged, argument. This argument, like the first argument identified by Enrich,
distinguished itself from the Rodriguez ruling since education is a right within the state
constitution.”® The final possible approach identified by Enrich was to focus exclusively
on the wording in the state education clauses.”

Almost every state has an education clause in their constitution, though the nature
of each clause differs from state to state.” William Thro has divided the education
clauses into one of four categories.”® Category I, the least demanding, requires states to
just create a public education system.”® Category | education clauses make no reference
to the quality of the system of public education, only that such a system must be

established by the state. Theoretically, states with a Category | education clause could
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fulfill their constitutional obligations by creating just one school for the entire state.
Category Il includes educational clauses that establish a minimal qualitative standard
regarding the quality of public education.”” Category 111 education clauses possess
specific wording related to the purpose of education and requirements.’® Category 1V, the
education clauses with the strictest requirements, use specific language related to the
quality of education a state is constitutionally required to maintain.’” The higher the
categorical rating an education clause receives, theoretically, the more susceptible the
funding formula is to a legal challenge.

It was during the second wave of finance litigation that two court cases were
resolved in different states that would eventually influence the Abbeville case in South
Carolina. In the first of these cases, Robinson v. Cahill (1973),%° the New Jersey Supreme
Court ruled the equal protection clause did not apply to the concerns raised by the
plaintiffs. However, the Supreme Court focused on the wording of the state constitution
and ruled that the funding formula used in 1973 did not ensure a “thorough and efficient”
school system.®! Interestingly, the actual wording of the education clause in the New
Jersey Constitution does not include the words “thorough and efficient,” rather this
phrase is an interpretation by the state supreme court. The significance of this case lies in
the court’s willingness to interpret the meaning of New Jersey’s education clause. South
Carolina’s Supreme Court showed a similar willingness to interpret the education clause
when it introduced the phrase “minimally adequate” and defined it.®

The next case to be reviewed in this section is Horton v. Meskill (1977).% The
contention in Horton centered on Connecticut’s use of property tax to fund public

education.®® In Horton, the court deemed education a fundamental right and argued that
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the reliance on property tax to fund schools failed to consider the differences in wealth
that would exist.2> However, the court stopped at that point. It did not define an
appropriate formula for education or tell the legislature what it needed to do to correct the
problem.® The significance of this case related to Abbeville lies in the similarities
between Connecticut and South Carolina’s education clauses.®” Horton established a
precedence for South Carolina’s Supreme Court to rule a funding system based on
property tax unconstitutional.

The focus of school finance litigation did not shift from equity to adequacy, or
from the second to the third wave of litigation, until a suit in Kentucky, called Rose v.
Council for Better Education, Inc. (1989), was resolved.® The focus on adequacy as
opposed to equity or equality is interesting and merits greater discussion. By definition,
adequacy requires states to ensure a minimum quality of education for all students.®® This
shift to adequacy proved significant on multiple fronts. First, adequacy, unlike equality or
equity, did not require taking money from the wealthy school districts to supplement the
poor ones.” In addition, adequacy could prove to be a more effective path towards
equity. If all students are guaranteed a minimum quality of education, then it stands to
reason that all students would graduate with a decent education, or all students would
have similar educational opportunities, regardless of where they lived.** In other words,
adequacy might achieve what equity failed to do, a quality education for all students.

The Rose case is credited with introducing the adequacy standard into the school
finance arena based, in part, on how the court approached the complaint.”® The court
never focused on issues dealing with equity or equality, rather the focus was exclusively

on the education clause and how students were performing.® The court examined the
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wording of the education clause and ruled the General Assembly had failed to meets its
constitutional obligations.**

The court went on to classify the Kentucky legislature as the exclusive
governmental agency charged with creating and maintaining public education.*® The
court ordered the legislature to develop a new funding scheme that “will guarantee to all
children the opportunity for an adequate education.”®

One additional note related to the Rose decision is necessary in order to examine
the Abbeville case. The Kentucky Constitution uses the word “efficient” to describe the
desired public school system.?” The Kentucky Supreme Court defined “efficient
education” to mean that all students have the opportunity to develop the following
abilities:

“(i) sufficient oral and written communication skills to enable students to function

in a complex and rapidly changing civilization;

(ii) sufficient knowledge of economics, social, and political systems to enable the

student to make informed choices;

(iii) sufficient understanding of governmental processes to enable the student to

understand the issues that affect his or her community, state, and nation;

(iv) sufficient self-knowledge and knowledge of his or her mental and physical

wellness;

(v) sufficient grounding in the arts to enable each student to appreciate his or her

cultural and historical heritage;
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(vi) sufficient training or preparation for advanced training in either academic or
vocational fields so as to enable each child to choose and pursue life work
intelligently; and

(vii) sufficient levels of academic or vocational skills to enable public school
students to compete favorably with their counterparts in surrounding states, in
academics or in the job market.”*®

The significance in the definition of efficient education provided by Kentucky’s Supreme
Court is its complete and exhaustive nature.

Adequacy legal efforts have resulted in more successful challenges than either
equality or equity. However, the latest push within the area of adequacy is to establish a
clear link between increased funding and student achievement.*® If researchers were to
demonstrate that a certain percent increase in funding for education would result in a
percent increase in student performance, then it would be fairly easy to determine the
optimal funding level for every school in America.'®

There have been reports refuting any strong positive correlation between funding
levels and student performance.*®* In addition, there have been studies geared at refuting
the findings of those studies that failed to find any strong positive correlation between
expenditures and student performance.'? The net result of those efforts is a lack of
clarity. Michael Heise summarized the confusion:

“What is reasonably clear is that something as complex as student academic

achievement almost assuredly does not pivot on any single variable, such as

funding, teaching quality, racial composition, or class size. Equally clear is that
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schools with a majority of poor students rarely, if ever, perform as well as their
middle-class counterparts.”*®

The net results of the many school finance cases has been mixed, with some
courts upholding current funding practices and others requiring changes to ensure equal
educational opportunities for all students. Adequacy efforts hope to have a lasting affect
on the school finance reform by providing all students, regardless of their parents’
income, skin color, or gender, an opportunity to learn. Or, put another way, “[t]he goal of
education finance system should be the identification of adequate, but not excessive,
funding levels for education because we all can agree that a quality education is
imperative for the economic and social well being of our country.”*%*
Conclusion

The Abbeville decision is the latest in the long line of court cases, beginning with
Serrano, where states have undertaken the task of determining the constitutionality of
their funding formulas. The significance of the field of school finance litigation lies in the
assumption that a revised funding formula would provide all students with an equal
educational opportunity. There are many questions related to Abbeville that need to be
answered to better determine the significance of this court case. This study sets out to
answer the following questions: 1. What political and economic conditions were present
in South Carolina in the early 1990s that led to the decision to file the lawsuit? 2. How
were the eight lead school districts selected to be a part of the plaintiffs’ case? 3. What
legal arguments did both the plaintiffs and defendants use in Abbeville? 4. Why did the

state choose to contest the lawsuit? and 5. What was the 2005 ruling in the Abbeville case

and how did people closely associated with the case react to the decision?
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Methodology

Abbeville is a case that centers on school finance issues. The case was last ruled
on in 2005. However, this type of factual information related to the case fails to provide
the rich description that is necessary for greater understanding. Specifically, factual
information fails to adequately identify how the case came to fruition and what transpired
in the lawsuit. As a result, an in-depth scholarly study was necessary to collect the data
that could actually answer the questions related to the origins of the Abbeville case. The
conceptual framework of case study research established the necessary guidelines to
collect the data and answer the research questions for this study. The methodology for
this study will be described in this section.
Case Study Approach

By definition, case study research “is a form of qualitative research that endeavors
to discover meaning, to investigate processes, and to gain insight into an in-depth
understanding of an individual, group, or situation.”*®> Other components of case study
research, or “empirical inquiry”, include an investigation of a current phenomenon and
the use of multiple data sources.*® Finally, case study research is ideal when the current
phenomenon appears to be inseparable from other factors related to the event being
studied.'”’

The goal of case study research is to provide the field with “a richly detailed
description” of an event. % In order to obtain this thick, rich description effectively, the
case study researcher, according to Yin, must take certain steps. First, a clear set of

research questions must be developed, since these questions will guide the entire
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study. 1%

Ideally, case study research questions will be limited to “how” and “why” based
on the nature of inquiry.*° This first step is vital for the case study to be meaningful.

The research questions for this case study have already been identified in this
chapter. However, a discussion on how these questions guided the study and why they
were significant is necessary. The research questions guided this study by creating
parameters that not only limited, but also directed the effort. The significance of these
questions lies in the fact that collectively they identified the necessary data sources to
richly describe the origins of the Abbeville case and provided additional insight into what
happened.

Yin’s next recommended the researcher develop a research design that explains
how the data collected will answer the research questions.™** Failure to create a research
design could result in the collection of data that have nothing to do with the research
questions. In addition, without a research design guiding the study, research questions
could easily go unanswered. A research design serves as a guide for both the researcher
and the reader of the completed study.'*? A research design for this study is included at
the end of this chapter (see Appendix A).

According to Yin, the omission of the research design in case study research
explains why the quality of case study research generally pales in comparison to the
quantity.**® Yin also suggested one possible reason for the lack of quality case study
research stems from the researcher’s inability to address three pertinent points related to
case studies.* The first of these points is the need to be able to define the case that is
going to be studied. The next point is to determine the data sources to be gathered for the

study. Finally, the last point is to be able to explain what will be done with the data that is
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to be collected. **> Each of these points raised by Yin must be addressed related to this
study.

The court case that is to be studied in this project is defined as Abbeville County
School District v. the State of South Carolina (2005). An examination of this case
produced additional understanding on how the case came to fruition and what actually
transpired in the case. The data sources used in this study were an analysis of South
Carolina’s Constitution, summary of the legislation related to public education (K-12) at
the time the case was filed, the data from the school districts in the case at the time of the
case, in-depth qualitative interviews, and previous court cases within South Carolina
addressing school finance.

All of the data sources used in this case study were interdependent with the case
itself. The first data source, the analysis of South Carolina’s Constitution, clearly related
to the Abbeville ruling on multiple levels. When the state Supreme Court remanded the
Abbeville case back to the lower court it based that decision on the education clause of
the state constitution.™® The constitution’s education clause directly related to Abbeville
and, as a result, required closer examination to better understand the case.

The second data source, the legislation related to public education (K-12) at the
time the case was filed, was pertinent to the Abbeville case since these laws represented
the education clause in practice. These laws represented the General Assembly’s attempts
to meet their constitutional obligation related to public schools. As a result, these laws
must be studied in order to better understand the Abbeville ruling.

The third data source, the previous court cases in South Carolina dealing with

school funding issues, also related to the Abbeville case. American law is based on
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precedence and these cases established the legal precedence for the Abbeville decision.
Without these cases, the circuit judge would not have a reference point to formulate the
basis for the Abbeville ruling.

The fourth data source, the data on the school districts that made up the plaintiffs
in the Abbeville case, played an important role in this inquiry. The circuit court examined
the academic performance of the lead school districts in the suit before rendering a ruling.
These data influenced the 2005 ruling and will help answer the research questions
guiding this study.

Finally, the eighteen in-depth, qualitative interviews, the last data source in this
study, proved to be pertinent to the study since they offered a perspective on Abbeville
that otherwise would not have been obtainable. The opinions of those involved in the
case needed to be heard and their insight provided the desired understanding of Abbeville
that cannot be gleaned as effectively any other way.

Case study research presents a number of advantages that merit mentioning. First,
case study research is ideal for education due to the difficulty associated with controlling
for variables in a classroom.™’ In addition, case study research is not bound to a
particular data source; rather it encourages the researcher to triangulate the data in
support of conclusions or answers.™® Finally, case study research is ideal “to situations
where it is impossible to separate the phenomenon’s variables from their context,”**° as
is the case with Abbeville. The latter two advantages of case study research explain why
such a method of inquiry was ideal for obtaining greater understanding of Abbeville and

explaining the origins of the case.



40

Interview Protocol

The purpose of the interview portion of this study was to provide the key
participants in the Abbeville case with a voice in the research to better understand how
the case came to be and what transpired in the suit. The importance of interviews in
research, including case study research, was succinctly explained by Steinar Kvale, who
wrote, “[i]f conversations did not exist, there would hardly be any shared knowledge
about the social scene.”*?° The following describes how the interviews were conducted
and how the data from the interviews generated “shared knowledge” about the Abbeville
case.

The selection process for the participants was limited by the number of people
who had a high degree of familiarity with the case. A concerted effort was made to
ensure that all sides of the case were properly represented in the interviews. This included
representation from the plaintiff and defendant legal teams, school officials, state level
politicians with familiarity of Abbeville, and judges who oversaw portions of the case.
Some people were unwilling to participate in this study due to real or perceived conflicts
and limitations, a concerted effort was made to obtain proportionate representation in
each of the subgroups as possible, which are explained below.

Each of the participants of this study had to fit within one of the following four
subgroups, 1) the legal team (attorneys and consultants), 2) superintendents/parents, 3)
politicians, and 4) judges. The selection process adhered to the following guidelines.
First, the person must be recognized for her or his familiarity with the case by multiple
sources. Second, preferential treatment was given to individuals with state representation

as opposed to regional or local authority. This second point applied mostly to politicians.
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Finally, as was already stated, the third criterion was the participant’s willingness to
participate.

A snowball sampling strategy guided the selection process related to the
interviews. Starting with the lead attorneys for both the plaintiffs and defendants, these
interviewees were asked who else should be interviewed for this study. Those familiar
with the case were able to recommend other people to interview who also had a high
degree of familiarity with Abbeville as well. In fact, a number of excellent participants in
this study were not originally considered potential participants. The interview pool
proved more than adequate as a result of snowball sampling. In addition, one indicator of
the thoroughness of this study was when the names recommended by the final
participants regarding who else ought to be invited to participate were people that had
already participated in the study. Once saturation was achieved the interview process was
deemed sufficiently complete.

The objective of this study was to conduct at least eight to ten semi-structured
qualitative interviews. The final number of interviews was eighteen. The additional
interviews were necessary to ensure adequate representation in each of the subgroups.
Each prospective participant was sent a letter explaining the case study, the expected time
of the interview, and the types of questions that the individual could expect to be asked.
The letter was followed up with a phone call, within five days of sending the letter, to
determine the prospective participant’s interest and availability. The completion of the
eighteen interviews required five different trips to South Carolina from Virginia. The
interviews were conducted on nine different days spread out over one month. The

interviews lasted between 45 minutes and an hour. Each interview was recorded, using
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both a tape and digital recorder, and observational field notes were kept to document the
anecdotal subtleties of the experiences.

Individuals were asked to become subjects in the research process. This is not a
matter that can be taken lightly. For that reason, all necessary steps were taken to ensure
participation was voluntary and that the participants agreed with the way their voice was
being reported in the study. First, all of the requirements associated with the Institutional
Review Board at Virginia Tech were met. Once authorized to proceed by the Institutional
Review Board, the interviewees were asked to state on the recorder their willingness to
participate in the interview process and sign a consent to participate form. Upon
completion of the interview, the proceedings were transcribed within four days of the
actual event. Once each interview was transcribed, a copy of the transcription was sent to
the interviewee to verify its accuracy and provide the participant one last chance to
clarify meaning.*?! This process of allowing interviewees to review transcripts is often
referred to as member checks and resulted in quite a few corrections to the original
transcriptions.

A pilot study was completed that consisted of two interviews. In the pilot study
the participants were asked the questions mentioned below. The interview protocol was
monitored for effectiveness of questions, interview format, and ease of the process for the
participants. As a result of the pilot study the interview protocol was modified to ensure
the questions were providing the participants an opportunity to answer all of the five
research questions guiding this study.

The questions asked each participant varied slightly, depending on the

individual’s role during with the case. What follows is a list of questions that were asked
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each possible type of participant in this study. Questions were structured in a way that

allowed the participant to talk about the case generally at first, and work towards more

specific issues as the interview developed.

Questions to the Legal Teams (attorneys, consultants, etc.)

1.

2.

8.

9.

Tell me about your role in the case.

Discuss your reactions to the Abbeville experience from its inception to the 2005
ruling.

Why was the timing right for the suit to be filed when it was filed?

How were the eight lead school districts selected? Did that prove to be the optimal
group for the case?

What legal arguments were used in the case? How did you develop them?

What was the core issue for you in the Abbeville case? Have they been addressed?
What reactions did you have concerning the 2005 decision?

Who else should I talk to?

Is there anything else you would like to tell me about Abbeville?

Questions for the Lead Superintendent/Parents/Politicians/Judges

1.

2.

Discuss your role in the Abbeville case.

Discuss your reactions to the Abbeville experience from its inception to the 2005
ruling.

Why was the timing right for the suit to be filed when it was filed?

How were the eight lead school districts selected? Did that prove to be the optimal
group for the case?

What was the core issue for you in the Abbeville case? Have they been addressed?
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6. What legal arguments did the plaintiffs and defendants in the case use? How
effective were these arguments?
7. What reactions did you have concerning the 2005 decision?
8. Who else should I talk to?
9. Is there anything else you want to tell me about Abbeville?
In addition, each interviewee was asked basic demographic questions at the beginning of
the interview to help create a relaxed atmosphere. These questions included name and the
interviewee’s willingness to participate in this study.
Data Collection
In qualitative research, there are safeguards in place to ensure the credibility of
the data collected related to the study. These safeguards include the following: 1. Clear
procedures for collecting the data, 2. The use of triangulation, 3. External or peer
reviews, and 4. Member checks.? Each prospective interviewee received a letter
detailing the study, the interview protocol, and an invitation to participate in the effort to
study Abbeville. That letter was followed up with a phone call to determine the interest of
the individual and schedule a time to meet, if applicable. The actual interview took place
in South Carolina, the location determined by the interviewee, and lasted between 45
minutes and one hour. Once completed, the interviews were transcribed and a copy of the
transcription was sent to the interviewee to ensure accuracy.
The data collection process for the historical documents entailed retrieving the
information, summarizing it, reviewing the summary and findings with an external peer
committee, and presenting it in a clear manner. This study’s design was structured around

the importance of triangulation in qualitative research, emphasizing the collection of
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multiple data sources to verify findings. By using multiple data sources this case study
presented a clear picture of the Abbeville case, how it came to be and what happened in
the case.

As for external or peer reviews, | had privilege of working with a committee of
four accomplished professors. As the interview and historical data were collected, |
worked with my committee members to help make sense of what it meant in regard to the
Abbeville case. As for the point on member checks, that has already been addressed in
this section and recognized as an important part to sound qualitative interviews.

Data Analysis

The final aspect related to the interviews that merits definition and discussion
related to the process of managing and interpreting the data. The importance of this point
lies in the fact that the qualitative interviews produced a significant amount of
information, over 200 pages of transcriptions, and a clear method had to be in place in
order to make sense of these data.'??

Each interview was transcribed verbatim in the most expedited manner possible.
Once transcribed, the interview transcript was read in its entirety, which helped identify
trends and highlight interesting aspects pertinent to the interview.'** Once the reading
and highlighting of the transcript were complete, a developed summary sheet of the
interview documented the interviewer’s reactions to the data. Finally, a copy of the
transcription was sent to the respective participant for final verification of accuracy.

A file was maintained on each interviewee. The folder contained the field notes
from the interview, the transcribed interview, the summary sheet from the researcher, a

digital copy of the actual interview, and any notes that came back from the member
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check. The folder system helped in the managing and organizing process related to data
collection. The folder on each interview was kept in a plastic crate, and the crate stayed
with me throughout this study.

With the interviews organized, the next step was to organize and analyze the data
obtained through the interviews. The process of finding meaning in the interviews
entailed three steps.*® The first step required the data to be summarized through a
process called surface analysis.*?®® The summary of the data began as each interview was
summarized after the transcription. However, the next step that bolstered the gestalt
summary was the development of coding categories. These coding categories were
centered on the research questions.

The third step in finding meaning in qualitative interviews was to group the
interview data into themes that centered on the five research questions.*?” The process of
moving from coding categories to grouping these data into themes was aimed at
identifying the overarching points that come through in all, or most, of the interviews.
For the themes to truly summarize the data they must represent all of the data. Once a
theme that was representative of all the data was identified, it increased the credibility of
the findings.*?®

The themes from the interviews, along with the summary of the historical data
were related back to the research questions to develop answers to each of them. These
data sources provided the rich description necessary to be able to address the purpose of
this study, namely to explain how Abbeville came to fruition and what happened in the

case.
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Transferability

Another consideration for qualitative research is transferability. By definition,
transferability refers to the degree to which the study’s findings are relevant. According
to Guba and Lincoln, transferability parallels “external validity” in quantitative
research.'?® The methodology applied to this study was consistent with the methodology
utilized in similar studies. These steps included providing the interviewees with the
opportunity to provide in-depth answers, field notes on each of the interviews, and the
use of member checks. The process of following these standardized approaches to
qualitative research increased the transferability of this study.
Credibility

Steps were taken to increase the credibility of this study. These steps were vital
when considering the fact that participants were asked to recall the facts surrounding a
court case that began in 1993. A lot of time had passed since Abbeville’s inception, and
without the steps addressing credibility, the findings and the study would have suffered.

The first step that bolstered the study’s credibility was the use of multiple data
sources to answer the five research questions. This process of using multiple data
sources, referred to as triangulation, increased the comprehensiveness of the study as well
as the accuracy of the findings. The use of triangulation was vital on issues related to
Abbeville that lacked consensus. For example, there were multiple possible explanations
for the process used to select the eight lead school districts to argue the plaintiffs’ case.
To help add clarity to this issue, interview data were supported with primary documents

(published reports of the trial and newspaper clippings) and student performance data
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within the plaintiff school districts. Similar efforts at triangulation were used with over
points in this study that lacked clear explanation.
Dependability

In addition to credibility and transferability, a qualitative researcher must address
dependability issues, which include audit trails and detailed field notes.™*® This study
ensured dependable data by providing a detailed explanation of how the data was
collected and then following those prescribed steps clearly. The detailed explanation
related to data collection and interpretation is provided below. The researcher’s field
notes documented the steps taken in this study and included anecdotal observations
related to each step.
Confirmability

A final consideration for qualitative research is confirmability. The research
design for this study addressed the need for confirmability by relying on multiple data
sources the phenomenon in question. If this study relied exclusively on one data source,
the confirmability would be suspect. However, in addition to the interviews, this case
study collected and analyzed primary historical documents that helped illuminate the
inception of the Abbeville case and describe what happened.
Confidentiality

Qualitative interviews must ensure confidentiality of the participants to ensure the
accuracy of the data collected.*** Though the issue of confidentiality might appear to be
difficult with the nature of this study since the interview pool was so small and each
participant has a specialized role related to the case, steps were taken to increase the

anonymity of the participants. Each participant’s confidentiality was increased through
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the following steps. Each participant received a pseudonym and virtually all references to
actual people were removed from the findings. The only actual people mentioned in this
study are judges that wrote pertinent opinions related to Abbeville and prominent political
figures. In addition, | transcribed each interview, which means | am the only person to
actually have heard all eighteen interviews. Finally, quotes from each interview were
used in the body of this study, and those quotes were presented without giving any
indication of who said them.

In addition, | followed the Rights of Human Subjects Protocol required by the
Institutional Review Board at Virginia Polytechnic Institute and State University. These
guidelines included having the interviewee sign a consent form and informing each
participant of his or her right, namely any point could he or she could choose to be
removed from the study.

The Role of the Researcher

While conducting interviews, it is imperative that the interviewer not allow his or
her personal biases, previous knowledge or other factors influence the process.**? One
way for a researcher to guard against influencing an interview is to identify his or her role

as the researcher.**

My role as a researcher was to create a forum for the participants to
discuss the Abbeville case without allowing my knowledge of the case to influence the
interview process. In addition, | worked to ensure that the essence of the participants’
reactions emerged in the interview process through the questions asked in a semi-
structured format.™* I began this study as a graduate student fascinated by school finance

issues. | sincerely believe a funding system that relies on property tax to generate

revenues is unfair to a segment of the student population.
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Conclusion
A case study approach to the Abbeville case resulted in a description of this school
finance court case from multiple data sources. This resulted in a more clear answer to the
research questions that guided this study. Yin put it best, when he deemed case study
“research remarkably hard, even though case studies have traditionally been considered
to be ‘soft’ research. Paradoxically, the “softer’ a research technique, the harder it is to

do 1135
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CHAPTER THREE: CONTEXTUAL FRAMEWORK
Introduction

The previous two chapters described this study’s purpose and methodology.
Before the data can be analyzed and the findings presented, a contextual framework must
be created. A well crafted framework will enhance the significance of the findings
presented in Chapter Four by providing a background. The contextual framework
provides the foundation for the data by defining and explaining the core concepts.
Without it, data lose their meaning and research questions go unanswered.

In Chapter Three, the contextual framework for this study will be presented. The
core concepts of this study that require additional explanation prior to discussing the
findings are a description of the eighteen participants, a timeline detailing the factual
events related to Abbeville, a review of education in South Carolina, an analysis of
political trends in the state, and an overview of South Carolina’s economy. This
information will enhance the meaning and significance of the findings that will be
presented in the next chapter.

The Eighteen Participants

The primary data source for this study consisted of eighteen open-ended,
qualitative interviews. The participants were selected for this study based on their
familiarity with Abbeville and their perspective to the case. Each of the eighteen
participants is described in this section.

The data collection portion of this study consisted of eighteen open-ended,
qualitative interviews. All eighteen interviews were transcribed, coded, and grouped into

themes related to the five research questions. This process helped organize the various
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responses related to each of the five research questions. The participants were assigned
into one of four previously designated subgroups, namely judge, legal team (lawyers,
consultants, expert witnesses, etc.), school officials, and politicians (elected or appointed
figures with a state-level perspective of the issues surrounding Abbeville). Table 3.1
shows the breakdown of the eighteen participants related to the four subgroups:

Table 3.1: Distribution of Participants in Subgroups

Subgroup Number of Participants
Legal Team 6
School Officials 5
Politicians 6
Judges 1
Total Participation 18

Though efforts were made to include additional judges in this study, the following
excerpt from a judge explains why he, and others, could not agree to be interviewed:
“Because of my involvement in the case..., and because of the status of the case
at the current time, I am not permitted under Canon 3 of the Code of Judicial
Conduct (SC Appellate Court Rule 501) to make any public or non-public
comment which might reasonably be expected to affect its outcome or impair its
fairness or which might substantially interfere with a fair trial or hearing... While
[the lawsuit] is pending in that regard, | must respectfully refrain from any
comment.”*
This study set out to ensure each participant’s anonymity to increase the accuracy
and authenticity of the data collected. One step taken to address anonymity was to assign
each participant a pseudonym. Below each participant will be introduced, using the

pseudonym, to illustrate his or her knowledge and experience related to Abbeville. There

is no guarantee that the gender of the pseudonym matches the actual gender of the



61

participant. The six participants within the legal subgroup, all assigned a color surname,
are as follows:

Ms. Ruby Red: One of the three lead attorneys for the plaintiffs. Red began preparing for
the Abbeville trial in 1999 and continued working on the case, pro bono, through the
2005 ruling.

Dr. Oscar Orange: Orange is a professor of educational leadership at one of the leading
universities in South Carolina. Orange was closely associated with the group of
superintendents who started to question the action, or inaction, of the state in the early
1990s. In addition, Orange served as a consultant to the plaintiffs in the early years of the
case, though the plaintiff attorneys eventually opted to use other educational experts as
the lawsuit progressed.

Mr. Bud Black: Black was one of the three lead attorneys for the defense. Black was
retained by the state after the 1999 ruling, when the state Supreme Court interpreted the

2 and continues to work on the case at

education clause to mean “minimally adequate
the present time.

Ms. Wendy White: White is the legal advisor for the state’s Department of Education.
White played an active role in the case’s beginnings. She helped select the legal counsel
for the defense, while the Department of Education was listed as a defendant in the
lawsuit.

Mr. Bobby Blue: Blue is the legal advisor for a statewide educational organization that
represents virtually all of the school districts in South Carolina. Blue’s organization has

followed the case closely, supported the plaintiffs’ efforts, and Blue wrote an amicus

brief on behalf of the plaintiffs.
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Dr. Penny Purple: Purple, at the time the Abbeville case went to trial, was a teacher
certification and training expert for the state’s Department of Education. As a result, in
the trial Purple was considered an expert witness and spent over seven days on the stand
discussing the qualifications of teachers throughout the state of South Carolina.

There were five participants within the school subgroup. Each pseudonym was
named after a tree and they are discussed below:
Mr. Peter Pine: Pine has been the superintendent of one of the lead plaintiff school
districts for almost 20 years. Pine, a charismatic storyteller, testified in the trial and his
school district is directly affected by the ruling.
Dr. Sally Spruce: Spruce has been an assistant superintendent for one of the plaintiffs’
lead school districts for almost five years. Spruce testified in the trial, though, at the time
she was serving as a building principal.
Dr. Mitchell Maple: Maple was a superintendent of a school district in the Pee Dee area,
where the lawsuit originated. His school district joined the lawsuit, though it was not one
of the eight lead districts. Maple was actively involved in the beginnings of Abbeville and
attended 77 of the 102 days in court.
Dr. Alan Aspen: Aspen is a superintendent of a non Pee Dee school district that was
selected to be one of the eight lead districts. As a result, Aspen testified in the trial and
attended as many days as he could.
Dr. Julie Juniper: Juniper recently retired as superintendent of one of the lead school
districts not located in the Pee Dee area. When Juniper came to the school district, the
case was about to go to trial and she had little time to prepare for her experiences on the

stand. Juniper now works for the Department of Education.
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Within the political subgroup there were six participants. Each pseudonym was
named after a piece of furniture and the six are briefly described below:
Ms. Tiffany Table: Table works as the education advisor for a state level political figure.
In this capacity, Table keeps up on all issues related to education, advises the political
figure, and helps develop policies. As a result, Table is closely following the Abbeville
case.
Ms. Mandy Mirror: In the late 1990s, Mirror was elected to a prominent state-level
political position and opted to not seek re-election at the end of her second term in that
position. Mirror was originally named as a defendant in the case, but was able to
convince the plaintiffs that she supported their efforts. Throughout the trial Mirror
encouraged those in her department to honor requests for data from either the defendants
or the plaintiffs.
Mr. Charlie Chair: A long time democratic leader in the state, Chair has served in
various political positions throughout his career. These positions include state senator and
governor. Before the decision was made to sue the state, representatives from a number
of school districts met with Chair to determine his willingness to represent them in court.
Though he declined the invitation; he did recommend the individual who was eventually
retained as the plaintiffs’ lead attorney.
Representative Olivia Ottoman: Ottoman has been a member of the state House of
Representatives for nearly fifteen years. During that time she has crusaded for the various
needs of her constituents. All three of the school districts in her electoral district joined

the Abbeville lawsuit in the early 1990s and one was selected as a lead school district.
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Ottoman fought to resolve the case through negotiations but her efforts proved fruitless.
Ottoman testified in the trial.

Dr. Rhonda Rocker: Rocker works for the state and testified in the trial. Rocker
oversees a committee that collects and interprets data related to education. Rocker has
also spent years as a public school administrator in the greater Columbia, South Carolina
area.

The one judge who participated in this study is described below:

Judge Rory Rabbit: After a distinguished career in law that included appointments to
various prestigious courts, Rabbit retired recently from public service. Rabbit played a
significant role in one of the Abbeville rulings.

Within each of the subgroups, participants were divided into one of three
categories: Plaintiff Advocate, Defendant Advocate, or Undecided/Unclear. To be
classified in the Undecided/Unclear subgroup, the participant could not directly support
either side of the case in preparation or testimony. Table 3.2 illustrates the breakdown of
the participants based on this second classification:

Table 3.2: Participants Disaggregated by Subgroup and View of the Case

Subgroup Sided with Sided with Undecided or Totals
Plaintiffs Defense Unclear
Legal Team 3 2 1 6
School Officials 5 0 0 5
Politicians 3 1 2 6
Judges 0 0 1 1
Totals 11 3 4 18

Though it appears participants who sided with the defense are underrepresented, the
overall numbers are skewed by the fact that all five school officials sided with the
plaintiffs. If the participants in the school and judge subgroups are taken out of the

distribution, 50% (6 of 12) of the legal and political participants sided with the plaintiffs,
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25% (3 of 12) sided with the defense, and 25% (3 of 12) were either undecided or
unclear.

All of the participants were knowledgeable about Abbeville and a vast majority
was involved intimately in the legal arguments. Eleven of the eighteen participants either
testified, argued, or heard arguments related to the case. An additional four participants
were deposed in preparations for the case. Of the remaining three participants, one
attended the trial 77 of the 102 days, one is a former Governor of South Carolina, and one
IS an education advisor to a prominent state politician.

The eighteen participants have been described in greater detail to help establish
their familiarity with Abbeville. In addition, the eighteen participants offer differing
perspectives on the case. As a result, the collective perspective and understanding the
eighteen participants offer Abbeville is meaningful.

Timeline Summary of Abbeville

The following presents a chronological timeline of Abbeville. The information

contained in this timeline presents a contextual picture of the lawsuit.

1977 — The Education Finance Act (EFA) passed.

1984 — The Education Improvement Act (EIA) passed.

1993 — Seventeen superintendents in the Pee Dee area of the state vote to sue the state

(August 12).

1993 — A letter sent to all the school districts in the state detailing the suit and inviting
their participation in the effort. An additional 23 school districts across the state

join the suit.



66

1993 — The Abbeville case is filed in the Court of Common Pleas for Lee County
(November 1).

1995 - Plaintiffs file a motion to clarify and amend their legal contentions. The plaintiffs’
complaints center on the equal protection clauses of the state and federal
constitutions, the state’s education clause, and an alleged violation of the
Education Finance Act of 1977.

1995 — Defendants file a motion to have the lawsuit dismissed based on the amended
plaintiffs’ complaints. Defendants argued that “the facts as alleged did not
constitute violations of the State or federal constitutions as a matter or law and
that no private right of action exists under the EFA.”*

1996 — Judge Thomas J. Cooper granted the defendants’ motion to dismiss (September
20).

1996 — The plaintiffs appealed Judge Cooper’s decision to dismiss the lawsuit to the state
Supreme Court (September 20).

1997 — The state Supreme Court heard the Abbeville arguments (October 9).

1999 — The state Supreme Court handed down the Abbeville County School District v. the
State decision.” The state Supreme Court ruled on each of the three core plaintiff
arguments. For the claim that the current funding practices violated the EFA, the
Supreme Court ruled the legislation does not create a private cause of action since
the act was not created “for the special benefit of a private party.”” In addition,
the state Supreme Court had previously denied legal challenges to the EFA and
EIA in 1988.° The equal protection clause arguments were also settled in previous

court cases: Richland on a state level and Rodriquez on a national level.” As a
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result, the funding practices were deemed neutral and the plaintiffs failed to show
that inequities were created with discriminatory intent. The state Supreme Court
called the use of the education clause a “novel issue.”® In defining the state’s
education clause, the Court offered the following statement, “We hold today that
the South Carolina Constitution’s education clause required the General
Assembly to provide the opportunity for each child to receive a minimally
adequate education” (italics added).? The state Supreme Court proceeded to
define minimally adequate to mean all students should have the opportunity to
develop the ability to read, write, and speak, and know math, physical science,
economics, social and political systems, history, government processes, and
develop academic and vocation skills. As a result, the trial court’s decision to
dismiss the lawsuit was affirmed in part and remanded in part. Specifically, the
trial court had to hear the case based on the clarification related to the education
clause.

1999 — The state retains the services of Robert E. Stepp, Elizabeth VVan Doren Gray, and
A. Jackson Barnes as outside attorneys to handle the Abbeville case.

2001 - Plaintiffs file another amendment to their complaint that reiterated previous
contentions, sought monetary damages and jury trial (January).

2001 — The trial court granted the plaintiffs’ motion to amend, but denied the request for
a jury trial (June 1).

2003 — The plaintiffs submit a motion to the court allowing the number of trial school
districts to be reduced from the original 36 to 8. The motion to reduce the number

of plaintiff districts was allowed by the court (June 20).
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2003 — The defendants submit a motion related to the plaintiffs’ 2003 motion that
accused the state’s inactions were a result of the racial composition of the plaintiff
school districts. The defendants requested the Court remove this allegation from
the motion. The Court granted the defendants’ motion.

2003 — Abbeville goes to trial (July 28).

2004 — The trial portion of Abbeville ends (December 9).

2005 — Judge Thomas J. Cooper hands down a decision in Abbeville. In the ruling, Judge
Cooper ruled that the state was not meeting its constitutional obligation related to
education based on the fact that children in poor, rural school districts begin
school with a significant achievement gap. This achievement gap denies student
the opportunity to receive a minimally adequate education. Judge Cooper ordered
a judgment for the plaintiffs that was “consistent with the findings and
conclusions set out” in the opinion (December 29).*

2006 — The General Assembly authorizes a pilot program to study the effectiveness of a
pre-kindergarten program on student achievement. Of the $24 million set aside for
this pilot program, only $15 million made it to the plaintiff school districts.
Multiple school districts reported the state allocation failed to cover all of the
costs associated with the pilot program. In addition, the plaintiff school districts
did not have the classroom space necessary to serve all of the qualified students.

2006 — Both the plaintiffs and the defendants file motions asking the judge to reconsider
his decision. Both sides are still waiting for Judge Cooper to act on the motions. It
is anticipated the case will be appealed to the state Supreme Court once these

motions are acted upon.
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Education in South Carolina

In addition to requiring a more complete understanding of the participants in this
study, the contextual framework necessitates a thorough description of education in South
Carolina. In this section, the current status of education in South Carolina will be
reviewed. First, the examination will compare South Carolina to the rest of the nation on
key educational issues. In addition, state and county figures related to enrollment trends,
operating expenses, and teacher salaries will be presented. Finally, the newly elected state
Superintendent for South Carolina created a Transition Leadership Team and this team
offered 97 recommendations “for state action to promote achievement.”'* The
recommendations related to Abbeville will be reviewed in this section.
South Carolina Compared to the Nation

The National Education Association (NEA) annually publishes statistics
comparing the 50 states and the District of Columbia to one another on various aspects of
education in the United States.? The reported average teacher salary for the nation was
$47,674 and South Carolina ranked 29" with an average of $42,189.%% One of the issues
in Abbeville dealt with teacher pay in the rural school districts. Though the state ranking
does not indicate the status of teacher pay in the rural school districts, it does indicate that
the average South Carolina salary for teachers is below the national average.

South Carolina’s ranking for the number of teachers in public K-12 schools for
2004 — 2005 was 23", with 46,167 teachers.™ In addition, South Carolina ranked 25" in
enrollment figures with 680,635 students in public schools.*> When combined, South

Carolina’s student-teacher ratio in public schools ranked 30" with a ratio of 14.7 to 1.1
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The national average on ratios was 15.8 students to 1 teacher. South Carolina, when
compared to the rest of the nation, has maintained smaller student to teacher ratios.

The plaintiffs in Abbeville argued that South Carolina’s General Assembly was
not allocating sufficient resources for public schools. According to the NEA data, South
Carolina ranks 27" on current expenditure per student in public education with $8,035,
compared to a national average of $8,661." When compared to the rest of the nation,
South Carolina ranked 26™ on total revenues for public schools from the state
government and 21 on total revenues for public education from local contributions.™®
These rankings indicate that South Carolina is slightly behind the rest of the nation in the
amount it spends to educate a child and relies slightly more on local contributions for the
total allocation.

On a national level, South Carolina is in the middle on many educational
indicators. The state is neither leading the nation in any measurement, nor is it woefully
behind the rest of the nation. Rather, South Carolina appears to be average according to
educational measurements.

State and County Figures Related to Education

A common perception, mentioned in a number of interviews, regarding education
in South Carolina is that the wealthy families of the state send their children to private
education. Regardless of the reason for this decision to send a child to private education,
the numbers indicate that 7% of the state’s entire student population attend private
schools.'® Table 3.3 reports the students in public and non-public education in the eight

lead counties.?
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Table 3.3: Public and Private Enrollments in Plaintiff Counties®

County Public Private Percent in Percent of African
Enrollment Enrollment Private Americans and Whites
Education in County (W/AA)?

Allendale 1,759 0 0% 27172
Dillon 6,095 425 7% 50/45
Florence 21,983 2,798 11% 57/40
Hampton 4,095 271 6% 43/55
Jasper 3,102 686 18% 48/50
Lee 2,803 668 19% 36/63
Marion 6,116 514 8% 43/56
Orangeburg 15,079 1,579 9% 35/62
TOTALS 61,032 6,941 10% NA

State 664,358 41,528 7% 68/29

Table 3.2 illustrates that the non-public enrollment trends in the plaintiff counties (not the
school districts since one county could have multiple school districts) tend to exceed the
state averages.

The NEA reported that South Carolina’s average for current expenditures per
student was $8,035.%* That average is up from the 2002 — 2003 school year, when it was
reported at $7,439 allocated to schools for expenditures per student.?® The counties
involved in Abbeville reported the following operating expense per student during the
2002 — 2003 school year: Allendale ($11,499), Dillon ($6,716), Florence ($7,101),
Hampton ($7,794), Jasper ($8,285), Lee ($8,973), Marion ($7,584) and Orangeburg
($8,588).%° The average for the eight counties was $8,317.50, or over $900 per student
more than the state average. The additional revenues that the eight counties had access to
included federal allocations for Title | and other social services to assist poor students.

According to the NEA, teacher salaries in South Carolina ranked 29" in the nation
in the 2004 — 2005 school year. In 2002 — 2003, the average salary for the state was

$40,362 and the average for the southeast region of the United States was $40,806.2” This
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last year the average teacher salary rose to $43,011.%% An argument in the plaintiffs’ case
was that the plaintiff school districts lacked the resources to recruit and retain highly
qualified teachers. Table 3.4 reports the average teacher salary for the eight plaintiff
school districts during the 2005 — 2006 school year.

Table 3.4: The Average Teacher Salary for Plaintiff School District, 2005-06

District Average Teacher Salary
Allendale $39,758
Dillon 2 $40,531
Florence 4 $40,930
Hampton 2 $42,936
Jasper $40,724
Lee $41,950
Marion 7 $40,250
Orangeburg $45,257
Total Average $41,542

The plaintiff school districts have an average teacher salary that is almost $1,500 less
than the rest of the state.
Recommendations for Improving Education in South Carolina

Following his election in November 2006, Dr. Jim Rex, the newest state
Superintendent, formed a Transition Leadership Team to make recommendations on
educational issues. The efforts were divided into five committees: Accelerated
Innovation, Accountability, Choice, Fair and Equitable School Funding, and Teaching
Profession.?® The five committees presented Dr. Rex with 97 recommendations to
improve public education in South Carolina. It is interesting to note the number of
recommendations that appear to directly relate to issues from Abbeville.

For example, the committee recommended, “teacher salaries in the areas of
greatest need must be allowed to rise to the levels necessary to attract great teachers to

serve children with the greatest needs.”* Throughout the Abbeville trial the plaintiffs
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argued that rural school districts were at a significant disadvantage, when compared to
other school districts, when it came to recruitment and retention of good teachers since
they could not pay as much as their neighbors. In fact, the next recommendation to Dr.
Rex addressed this point as well, “Significant incentives such as retirement benefits,
insurance benefits, salary supplements, and/or significant bonuses for length of service
and effectiveness should be considered to attract and retain skilled teachers to high-
poverty rural areas.”*!

Another recommendation read, “South Carolina should review and update the
base student cost (explained in detail in Chapter Four) to reflect the funding necessary to
educate all students...and determine the funding needed about the base student cost to
educate a poor child where poverty in the school or district is overwhelming.”*? The
implication from this recommendation is that schools and districts with high
concentrations of poverty have a greater array of issues to address. And, to address those
issues adequately requires additional resources, above the base student cost, or the
amount it costs to educate the “average” child. A second recommendation also touched
on this issue, “South Carolina should consider designing a system that increases the
poverty weighting factor and the aggregation of poverty weighting factors.”*

Another group of recommendations addresses a core argument to the plaintiffs’
case. “More state capital should be available to upgrade and maintain facilities,
infrastructure, and technology in communities where local capital is not available.”**
Two other recommendations recognized rural school districts’ struggle to raise resources

for facility upkeep, upgrades, and replacement, and encouraged the state to take a more

active lead in ensuring school facilities are adequate.
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In all, 20 of the 97 recommendations appear to address issues raised in Abbeville
and offer solutions. It should be noted that these are recommendations to a state agency
that oversees and regulates public education and, currently, has limited role financially
supporting public schools.® Whether or not these recommendations actually became
implemented remains to be seen, but at least they are items of discussion within
education circles in South Carolina. The recommendations serve to highlight the fact that
South Carolina has areas in which it can improve education in public schools for all
students.

Politics in South Carolina

Politics in South Carolina, as with any area, could be likened to a pendulum that
slowly swings from one side to the other. Over the last 140 years, South Carolina has
experienced a radical political change related to voter trends. Once considered a staunch
Democratic Party state, South Carolina is now a red state at all three levels (national,
state, and local). In this section, the political trends of South Carolina will be reviewed.

Once readmitted to the union following the Civil War, South Carolina, like the
rest of the South, identified with the Democrats more than the Republicans.®® Part of this
affiliation stemmed from the fact that Abraham Lincoln, whose election in 1860 to the
presidency led to the Civil War and who abolished slavery, was a Republican. To
illustrate the fact that South Carolinians did not identify with Republicans, from 1876 to
1975 every governor was a Democrat.®” However, from 1975 to present there has been a
stronger balance between the two political parties in the state’s governor’s office.
Republicans have been elected governor for 24 of the 36 years (1975 to 2010, when

current Governor Mark Sanford’s current term ends).*® Even more telling about the
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political shift in South Carolina related to the governor’s office is the fact that 20 of the
last 24 years Republicans have held the top executive office in the state.*

Similar trends are exhibited in South Carolina’s General Assembly, or legislative
body that consists of a Senate and a House of Representatives. In the Senate, there are 46
elected officials. In 1995, Democrats held a 30 to 16 seat advantage in the Senate.*’ By
2000, the Republicans had closed the gap to 22 to 24, with Democrats clinging to a two
seat majority.** Currently, Republicans hold 26 seats and the Democrats have 20.%?

The final example that voters in South Carolina are becoming more conservative
in their voting trends comes from the presidential returns. In 2004, George W. Bush
received 53% of the votes in South Carolina while John Kerry only carried 36%.** In
fact, the last presidential nominee who was a Democrat to carry the state of South
Carolina was Jimmy Carter. Prior to Carter, it was John F. Kennedy.**

For a long time South Carolina has elected Republican national figures and
Democrats as state representatives. However, the current political trends indicate that the
South Carolina electorate is becoming more universal in its conservative views. It
appears likely that social issues have contributed to this political shift and it is difficult to
project the repercussions of this shift on education. One movement that is afoot in South
Carolina is vouchers, or the taking of public funds to help offset the tuition costs of a
private school. Vouchers are heavily discussed in education circles in South Carolina
with Governor Sanford making them a key part of his political platform. In fact, Dr. Rex,
the newly elected state superintendent, and his Transition Leadership Team had an entire
committee dedicated to issues associated with choice.*

Economics in South Carolina



76

South Carolina’s economy has traditionally been dependent upon the strength of
its agriculture. Cotton remains a major cash crop in the state that directly impacts many
of its industries. In this section, South Carolina’s economic trends will be reviewed in
order to provide a more complete contextual framework.

Economic leaders in the state saw the importance of diversifying South Carolina’s
economy in the 1920s when disease and erosion significantly hit the cotton industry. The
ripple effect of this hit on cotton was felt throughout the state and impacted many of the
other industries.*® These industries include mining, construction, manufacturing, trade,
transportation, and tourism.*’ This diversified economy has produced a gross state
product per capita that ranks 47" in the nation.*

The gross state product per capita does not appear favorable for South Carolina.
However, it is not the only indicator that South Carolina’s economy is not as strong as
other states in America. For example, the unemployment rate in South Carolina for
January 2007 was 6.6% whereas the national average was 4.6%.* These numbers
indicate that South Carolina is weak and there is a higher rate of unemployment in the
state than the nation.

There appear to be mixed messages from South Carolina’s economy. On the
positive side of the economy, the transition from non-durable goods, such as textile, to
durable goods, such as automobiles, is well underway. This ensures a more stable
economy that is less influenced by factors such as disease or weather. In fact, although
manufacturing remains the single largest component of South Carolina’s economy,

durable goods have doubled its share of the state’s economy since in 1977.%
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On the alarming side of South Carolina’s economy is the fact that the services
sector employs 26.3% of the state’s workforce. This is particularly concerning since these
jobs tend to have low wages and can be seasonable or unstable.** It is less than ideal for a
state to have over a fourth of its economy based on an unstable sector. On a national
level, the services industry account for 12.9% of all employment, or less than half of
South Carolina’s average.>

South Carolina’s economy is susceptible to financial highs and lows. In the last
two decades the state’s economy has suffered two significant dips. The first economic dip
occurred in the early 1990s, the time when Abbeville was first filed, and the second was
in 2000. It naturally follows that as South Carolina’s economy struggles, so does the
government revenue. The problem with South Carolina’s economic set-up is that the
government accrues most of its revenues from income and sales taxes. When South
Carolina’s economy is strong these prove to be two excellent income sources. However,
when the economy is sluggish, so are the government’s resources. These revenue sources
are too responsive to the state’s economy.>® In addition, the use of a sales tax is
problematic since the tax does not grow with income. Over time, the sales tax generates
fewer revenues for the state. As a result, budgets are cut or taxes are increased.>*

One final point not related to South Carolina’s economy centers on the fact that
the state’s population that is 55 or older was up to 21.4% in 2000.>> Not only does an
older citizenry favor more fiscally conservative approaches to economy, they also have
spending trends that do not favor a government that relies on revenues from sales taxes

since health care items are exempt from being taxed.*® In addition, an older population is
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not traditionally concerned with the state of public education since it has no immediate
impact on their livelihood.

South Carolina’s economy is not exempt from booms and busts. Efforts have been
made over the years to bring more stability to the economy with mixed results. In
conclusion, although the durable good sector is growing the services sector is still too
large. As a result, South Carolina’s government struggles financially due to the instability
of the state’s economy. When incomes go down as a result of an economic slowdown,
income tax revenues decline, as do purchases that impact sales tax revenues. As a result,
the state’s top two income sources are directly impacted by the health of the state’s
economy.

Conclusion

For the findings that will be presented in Chapter Four to make better sense to the
reader a conceptual framework was needed. This framework provided a brief explanation
of the participants to this study. In addition, the framework explained the state of
education, politics and economics in South Carolina. These explanations will add to the

understanding and meaning of the findings discussed in Chapter Four.
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CHAPTER FOUR: FINDINGS
Introduction

The eighteen qualitative interviews produced over 200 pages of transcriptions.
These transcriptions contained a wealth of data related to the five research questions that
serve as the focus to this study. Through a process of coding and grouping the interview
data according the five research questions, the interviews the data were organized. This
organization allowed the data from the transcripts to answer each of the five research
questions.

Chapter Four follows a prescribed format to help keep each answer concise and
avoid redundancy. Each research question is answered in the order they were presented in
Chapter One. Within the answer to each research question the interview data are first
summarized by reporting a simple frequency count related to the number of participants
who offered a particular answer. After the summary, that the interview data is allowed to
provide the reader the rich and descriptive details that can only be obtained through
qualitative interviews.

Research Question #1
Historical Introduction: Briggs v. Elliott

The lives of African Americans in South Carolina prior to Brown v. the Board of
Education of Topeka, Kansas (1954) were, for all practical purposes, completely
segregated from whites.* Beyond the historically documented segregated practices of the
South, which included designated seating at the back of buses, “colored only” drinking
fountains and public restrooms, and so much more; South Carolina had some unique

practices designed at keeping the races separated, unless beneficial to whites. An example
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of this point occurred in Charleston, where “police would chase away black women who
dared to push their own children in strollers or carriages around Colonial Lake, but they

"2 However, in

were allowed to push the white children for whom they served as nannies.
the 1930s, a major national effort surfaced that took aim at attacking, through litigations,
the “separate but equal” justification for segregation. The National Association for the
Advancement of Colored People’s (NAACP) Legal Defense orchestrated these efforts.®

The culmination of the NAACP’s efforts resulted in the Brown case, which
actually consisted of five different companion cases from Kansas (Brown et al. v. Board
of Education), South Carolina (Briggs v. Elliott), Virginia (Davis v. Prince Edward
County), Delaware (Gebhart v. Belton) and the District of Columbia (Bolling v. Sharpe).*
The Briggs case began when Reverend Joseph DelLaine, who also served as a school
principal, requested the school district of Clarendon County to supply a school bus for the
African American students. He was told that the black citizens of the county did not pay
enough taxes to pay for a bus and that it would not be fair to ask the white citizens to
cover this expense for the black students.® DeLaine then sought financial assistance from
the state, but received a similar negative response.

A group of African American parents pooled their resources and purchased a used
school bus, but were unable to maintain the aged vehicle. As a result, DeLaine sought
parents who were willing to file a lawsuit against the school district® and eventually 20
black citizens signed the petition, led by Harry and Eliza Briggs.” The economic
repercussions for signing the petition included both Briggs losing their jobs.

Nevertheless, the case was filed.®
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By 1952, the Briggs case, after originating in Manning, South Carolina, was the
first of the companion cases to reach the United States Supreme Court on appeal.® Once
the other four were also appealed to the Supreme Court, it was decided to combine them
all together into a class action lawsuit and place Brown before Briggs, “so that the nation
would not see the case as just a Southern case.”*°

Fifty years later, in the same courthouse in Manning, South Carolina, another case
addressing school issues, known as Abbeville v. the State, began. Ironically, many of the
“Briggs’ children”,*! or the children who benefited from their parents risking everything
to ensure they had a bus to ride to school, returned to Manning to commemorate the
anniversary of the Briggs case, as well as Brown. The Briggs’ children, now in their
sixties, attended the Abbeville trial, and, as the case progressed, at least one of them
stated to a plaintiff attorney, “we thought we fought this battle 50 years ago.”*?
Introduction

The Briggs and Abbeville cases share a number of commonalities, including the
fact that both were tried in the same South Carolina courthouse. While much has been
written about the landmark Briggs decision, Abbeville has just been adjudicated and, as a
result, has not been as thoroughly analyzed or discussed. The answers to the five research
questions guiding this study will begin the analysis process related to Abbeville.
Presented in this section are the data related to first research question, which reads,
“What political and economic conditions were present in South Carolina in the early
1990s that led to the decision to file the lawsuit?” The answer to that question will be

divided into a number of sections. First, the answers from the interviews will be

quantified and summarized. That will be followed by a detailed discussion related to the
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evolution of school finance in South Carolina leading up to 1993, the year the lawsuit
was filed. Finally, a number of specific points raised in the interview will be examined to
help generate greater understanding of the Abbeville case.

Summary of the Interview Data

The answers related to the first research question will be quantified and
summarized. The top four answers identified by the participants are detailed below along
with the percentage of participants to offer each answer. The percentages are also
reported for the number of respondents in each of the three subgroups.

The most identified answer in the interviews concerning the economic and
political conditions present centered on the state requiring the local school districts to
shoulder a greater portion of the school budget without making any allowances for a local
school district’s ability to pay. There were ten participants who made reference to this
answer, with eight of them siding with the plaintiffs, one siding with the defense, and one
undecided or unclear.

Another possible explanation for the timing of the lawsuit mentioned by nine
participants felt a national trend related to school finance cases influenced the decision to
file. Of these nine to provide this answer, three sided with the plaintiffs, three sided with
the defense, and three were either undecided or unclear.

Nine participants also said the lawsuit was filed because the rural school districts
felt the state was not meeting its constitutional obligation concerning the funding
provided to these school districts. Of the nine to state this reason, four sided with the

plaintiffs, two with the defense and three were either undecided or unclear.
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Finally, five of the eighteen participants identified the increase in data awareness
in the early 1990s as contributing to the decision to sue the state. Of these five
participants, four sided with the plaintiffs and one with the defense.

Though these summaries help begin to answer the first research question, these
numbers fail to capture the rich data obtained through qualitative interviews. If anything,
these summaries leave one longing for more detail.

Conditions: Legislation Related to Education

Reviewed in this section are the different efforts made by the state to fund public
education prior to the lawsuit being filed in 1993. Multiple data sources are used to
discuss the various efforts to fund education, including primary sources, scholarly works,
and passages from the interviews.

South Carolina relies on a combination of federal, state, and local revenues to
cover all of the expenses associated with education.*® The local school districts generate
87% of their revenues from property tax assessments, with much of the local money
going towards operation and maintenance expenses.** Conversely, the state generates
almost all of its money for public education from sales tax revenues.*® The use of sales
tax revenues to pay for education began in 1951 when South Carolina leaders were
seeking methods to preserve segregated schools by upgrading the quality of public
schools provided to African Americans so that it would be argued that “equal services”
were offered to both sides.*®

In the 1970s, South Carolina recognized the disparities the state funding formula
created, due to the fluctuation in local property tax revenues, and took steps to create a

system of education that ensured every child had the opportunity to learn.*” These efforts
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resulted in a progressive piece of legislation known as the South Carolina Education
Finance Act of 1977 (EFA).™ Ironically, this progressive legislation may have led to the
filing of the Abbeville lawsuit. In discussing the EFA, Red said, “[the EFA] specifically
excluded buildings, transportation and benefits...because the state was currently funding
them at 100%. There was no need to include them in the EFA.”*°

How could a progressive piece of legislation, that placed South Carolina ahead of
the nation in developing an equalizing formula in the 1970s, eventually lead to a school
finance lawsuit? The answer to that question requires a closer examination of the
legislation and subsequent actions by the General Assembly. The goal of the EFA was to
guarantee “the availability of at least minimal educational programs and services” to all
students in the state.?’ The EFA created an “index of taxpaying ability” that measured a
local school district’s ability to pay for education compared to the other school districts in
the state.?* In other words, the EFA took into consideration a local school district’s
ability to generate revenues and provided additional funds to those school districts that
were judged to possess less fiscal ability.

The EFA effectively created an equalization formula.? This equalizing formula
affected every aspect of education in 1977 except for pupil transportation, capital outlay,
debt service, pilot programs, adult education, textbooks, food service programs,
employee benefits, and any component of education that was not in effect at the time.?®
As was mentioned above, pupil transportation and employee benefits were excluded from
the EFA’s equalizing formula because the state covered all these expenses, but there was
no guarantee that the state would continue to assume 100% of these costs. In addition,

anything added to education after 1977, for example technology, advanced placement
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courses, or end-of-year testing, was not distributed through the EFA equalization
formula.

In 1984 the General Assembly sensed additional funds were needed in education
in order to improve its output. The new piece of legislation, called the Education
Improvement Act of 1984 (EIA), increased the sales tax in the state by one cent,®* which
generated an additional $210,000,000 for education in its first year of operation.”® The
additional state appropriation was earmarked for 25 specific programs aimed at
improving education within South Carolina.?® These programs sought to raise student
performance, increase the quality of teaching, provide stronger leadership for schools and
school districts, and reward productivity.”” Most significant to this discussion, the EIA
did not employ an equalization formula like the EFA; rather funds were distributed to
school districts on a per student basis.

According to Purple, the push for the lawsuit “began in 1984 when they passed
the Education Improvement Act. The general operating is done on a formula that takes
into account poverty (referring to the EFA equalization formula) but the Education
Improvement Act is not. It is just straight dollars.”?® The EIA did assume most of the
responsibility for funding educational programs that were financed through the Act, using
a 70/30 distribution where the state would pay for 70% of the program and the local
school district had to pay the remaining 30%.%° At this point education leaders from the
rural school districts throughout the state began to voice their concern related to the EIA
arguing that it was difficult for them to produce the required 30%. However, according to
seven different interviewees, their complaints went mostly unheard by the General

Assembly.
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South Carolina is divided into different regions. One of these regions is called Pee
Dee, named after the Pee Dee River.*® The Pee Dee consists of eight counties and
eighteen school districts.®! The Pee Dee school districts established an Education Center,
located in Florence, and the superintendents from the eighteen school districts would
meet monthly to discuss issues related to education.® The Pee Dee Education Center
proved eventually to be the impetus for the lawsuit, as described below.

In the early 1990s, the state of South Carolina decided that they could no longer
fund pupil transportation and employee benefits, referred to as fringe benefits in several
interviews, at 100%. The state implemented a requirement that forced the local school
districts to pay 30% of these expenses, thus freeing up state dollars for other programs.
Pine, a superintendent from the Pee Dee area, described the impact the state had on the
rural school districts, “...the state used to pay all of the health benefits. Gradually, they
started to send more and more [of the costs] to the local districts and it got [to be]
overwhelming.”*®

The problem with asking the local school districts to pay for 30% of the fringe
benefits and pupil transportation was best explained by another superintendent from the
Pee Dee area. Maple said, “The difference with the fringe benefits was [the state] made
no allowances for the district’s ability to pay, and that was a problem for the small, rural
school districts.”* In fact, in the Pee Dee Education Center, the costs associated with
fringe benefits and pupil transportation were hypothetically run through the EFA’s
equalizing formula and “for virtually every district in [the Pee Dee area] it was a large

savings.”®
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The superintendents attempted to voice their concerns to the General Assembly,
but these efforts produced limited results. Two former superintendents from the Pee Dee
area who had remained actively involved in education at the time were able finally to
negotiate an agreement “where the General Assembly set aside eight million dollars of
what they called hold harmless funds, that would be used to help the poorer districts in
the Pee Dee deal with the rising costs of the fringe benefits.”*® The problem with this
solution is that it only helped the less fiscally able school districts and it was only
available for one year. Pine described the situation as financially difficult, “especially on
the rural, small schools. The state just kept cutting back and cutting back. We kept talking
with our legislators, and we talked in Columbia. We got the run-around. One year passed.
Two years passed and it just kept going on.”*’

As the General Assembly gave the rural school superintendents, especially those
located in the Pee Dee area “the run-around,” they began to consider other options,
including the possibility of filing a lawsuit, to ensure the students in their school districts
had the necessary educational opportunities. One participant recalled a conversation
about “an equity lawsuit” with this group in the early 1990s*® and Maple* described
what transpired:

“On August 12, 1993, the Pee Dee superintendents met to take formal action.

Prior to the vote, [two superintendents] indicated that the Pee Dee legislators

had said they could give the Pee Dee districts no help. A lawsuit was seen as the

only way to get relief.

[One] superintendent of Dillon School District 3, moved that the Pee Dee

Education Center ‘proceed with other interested parties, including the State
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Department of Education, the South Carolina School Administrators Association,
and the South Carolina School Board Association, to formulate a plan for
achieving equity funding and that plans be made to obtain a court injunction to
prevent the legislature from reducing the $8 million hold-harmless equity funds at
the same time.” [The] superintendent of Marlboro County Schools seconded the
motion, which passed unanimously.”*°

Seventeen of the eighteen school districts from the Pee Dee area joined the lawsuit.

The next step taken in the lawsuit involved inviting all the school districts
throughout the state to join the effort.** A letter was sent to all of the school districts
explaining the reason for filing the lawsuit, citing the increased costs associated with
fringe benefits, the fact that rural school districts were taxing at a higher rate than
wealthier school districts but generating less funds, and the fact that the General
Assembly was unlikely to address these issues without a court order.** In a very telling
statement, the letter closed with the following statement, “We regret having to take the
time and money to pursue a judicial remedy. However, for our children’s sake, we cannot
do less.”*® As a result of the letter, an additional 23 school districts joined the lawsuit,
bringing the total number of districts involved to 40.*

A thought provoking observation by Black, a defense attorney in the lawsuit, was,
“| can say this, that we observed many times that it would have been interesting to try this
case in 1993.”* One possible implication of this statement is that the plaintiffs had a
strong case in 1993 based on the fact that the EIA did not take into consideration a school
district’s ability to pay. It does become apparent that the EFA and EIA created a

condition in the state of South Carolina that led to the decision to file the lawsuit.
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Conditions: South Carolina’s Political Climate

In addition to comments on the impact legislation had on the decision to file the
lawsuit, three participants referred to the political climate of the state as influencing that
decision. Four of the political factors that were perceived to influence the decision to file
Abbeville will be detailed in this section.

1. Political support for education.

According to Desk, former Governor of South Carolina, “Public education leaders
agreed that more needed to be done to help improve education in those districts and for
all children around the state.”*® There was support for a lawsuit that questioned the
state’s funding practices among public school leaders. This support was manifested in the
fact that 47% of the school districts throughout the state comprised the original lawsuit.*’

A concern voiced by the school districts that did not join the lawsuit was
commonly referred to as the “Robin Hood Effect”, or the taking of revenues from the
wealthier school districts to help poorer school districts.*® The wealthier areas of the state
wanted to be sure that this lawsuit was not going to take money out of their hands. A
former Pee Dee superintendent who was instrumental in the lawsuit’s beginnings
attempted to put those concerns to rest early on when he stated at a South Carolina
School Board Association meeting, “it is [the hope of the plaintiff school districts] that
the legislature will address the issue by providing additional funds to improve the quality
of education statewide. How it decides to fund, however, is largely beyond the plaintiffs’

control even if the suit is successful.”*°
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2. Political climate.

In addition to the support for Abbeville, the political climate in the state appeared
to be more favorable to the lawsuit. According to Ottoman, at the time the lawsuit was
filed, “people felt the political climate was a little more tolerant than it is now.”*® The
South Carolina Democrats controlled the House of Representatives and tended to be more
responsive to educational issues. In addition, the rural areas had greater political power in
1993 than they enjoy today, although it was still limited when the lawsuit was filed.

3. Rural versus urban composition.

Another political factor that appeared to influence the decision to file Abbeville in
1993 stemmed from the composition of the lawsuit. South Carolina has a history of race
issues that tend to polarize the populous. “I think the timing was right because when you
talk about rural versus urban, that, hopefully, on the face of it, transcends race, gender,
and socio-economics.”** Ottoman felt the lawsuit was presented so that it avoided a black
versus white confrontation. This is significant for South Carolina where the African
American student population comprises 41% of the total public education population
statewide, while the plaintiffs’ lead school districts averaged 88% minority student
population.®® Abbeville could have easily been seen as a case dealing with race due to the
racial composition of the lead school districts, but it was not. As a result, the rural versus
urban composition provided the lawsuit with a greater degree of mass appeal politically.

4. Lack of political influence.

The final political factor that may have influenced the filing of the lawsuit was the
fact that a vast majority of the plaintiff school districts were located in rural areas of the

state. Individually, these school districts had very little political power. Multiple factors
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influenced the lack of power for these rural school districts. They lacked the population
base that is a prerequisite for political influence. Several small districts were regularly
located within one sparsely populated county. The net effect of these smaller school
districts is that they had to share what little political power they had with other school
districts. A former Pee Dee superintendent described the impact of this lack of political
power by saying, “[W]e were talking to our representatives and they were saying they
could not do anything about [the problems associated with the costs of the fringe
benefits]. We told them we were going to sue and they said we probably ought to because
they could not help.”>® Juniper observed, “What made the lawsuit strong is that it united a
number of individually weak areas into one voice that had some clout. People had to
listen to us.”** It appeared that the lawsuit gained some momentum based on how it was
perceived by policymakers.

Politically speaking, there were many factors that appeared to influence the
decision to file the lawsuit in 1993. These factors included the realization among
educators that there was a problem that needed to be addressed, the influence the
democrats had in the state at the time, the composition of the lawsuit, and the fact that the
lawsuit united many small and powerless school districts into one voice that the state had
to hear.

Conditions: State Inaction

Another possible condition that existed prior to Abbeville being filed in 1993 that
was identified during the interviews centered on the perceived lack of action by the
General Assembly. Several of the interviewees indicated that they believed that the

General Assembly was not following the South Carolina Constitution regarding the
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provision to maintain “...and support of a system of free public schools open to all
children in the State.”®> What was happening prior to the lawsuit being filed? The answer
to that question will be presented in this section by exploring the possible influence the
state’s action, or inaction, had on the lawsuit being filed.

Table observed, “When you look at some schools in South Carolina they are
clearly behind others in the state. We have been asking the question, ‘What can be
done?”"*® There is an achievement gap between students and school districts in South
Carolina. In addition to asking what could be done, some wondered why this gap existed
in the first place. Two participants placed blame for the achievement gap on the state for
its failure to fund public schools appropriately. Table stated, “I think it is pretty clear that
the state is not fulfilling its constitutional obligations”®’ and Rabbit said, “South Carolina
had not given the appropriate attention to the questions of maintenance and improvement
of...education.”*® These statements seem to imply that there was an impression that the
General Assembly was not fulfilling its obligations related to public schools in the early
1990s.

Red explained the impact the financial inattention had on the rural school districts
in South Carolina when she said, “school districts have a huge job to do and meager
resources to do it with.”>® She indicated that when the General Assembly fails to fund
public schools adequately, the rural school districts particularly struggle because their
students come with additional demands. Spruce explained the situation by stating, “It
takes more to educate a poor child. That is the bottom line. We spend so much more on
educating a poor child... These children do not have access to live theater and experience

few field trips. They learn best through the use of hands-on experiences and the teacher is
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typically it for our students.”®® Or, teachers in rural settings prove to be the sole source of
formal teaching for poor children. Examples of additional expenses accrued while
working with poor children include after-school tutoring and extended school year
services to compensate for the lack of intellectual stimulation in the homes. However, the
needs of the family also include basic health care, employment training, adult literacy,
and clothing.™

As was mentioned previously, two former superintendents negotiated an
agreement with the General Assembly that produced an additional eight million dollars to
assist the schools in the Pee Dee area with their costs for fringe benefits.® Many
education leaders believed that General Assembly broke an agreement when it decided to
limit the relief funds to one year.®® Rural school superintendents and other education
leaders believed that the agreement obligated the General Assembly to annually
appropriate funds for this purpose. This misunderstanding, or broken agreement, resulted
in “complete frustration” and a realization that the rural school districts had “lost much of
its political power.”® Red described the beginning of this growing frustration by saying,
“[The school districts] were not only not getting the support they needed, they were being
given more problems to deal with by the legislature. So, they banded together and
decided to do something.”® That “something” was to file the lawsuit.

Each participant was asked, “Why did the school districts decided to file the
lawsuit as opposed to working with the General Assembly to improve education?”®®
Ottoman stated “...the school districts had been trying, to no avail, to get the General
Assembly to do the right thing and provide adequate funding for the system.”®’ Pine

described the need for the lawsuit, “...all avenues of negotiation had completely broken
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down. We saw that there was not going to be any concessions to amount to anything...
Unless they were mandated by the courts we had just about exhausted all avenues.”®®

The education leaders associated with the plaintiffs indicated that working with
the General Assembly was not going to produce the desired results. The general
sentiment was the state was inattentive to the plight of the rural school districts, and the
only solution left was to file a lawsuit. They hoped that a lawsuit would provide the
necessary court mandate for the General Assembly to address the specific concerns of the
rural school districts.

Conditions: Funding Issues

The perceived lack of action by the General Assembly created a funding issue,
according to some of the participants. Alleged inadequate state funding resided at the
heart of the original complaint and further alleged that the state was not providing
adequate funds for the rural school districts serving many children of poverty. The
funding issues are explored in greater detail in the following section.

According to Juniper, the funding issues stemmed from the fact that South
Carolina “never decided how much it would cost to educate a child.”® The EFA requires
the General Assembly to create a “base student cost.””® The base student cost is the
amount of money it requires to educate the average, or typical, student.”* According to
one superintendent, the state takes the money available for education and divides it by the
number of students in the system to determine the base student cost.”? As a result, the
base student cost fluctuates from year to year based on the state’s available revenues. The
state’s failure to quantify the actual cost of educating a child places a burden on the rural

and other property-poor school districts. The school districts face the responsibility of
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generating additional resources from inadequate tax bases whenever the amount from the
General Assembly fails to appropriate sufficient funds. Pine offered this observation
regarding the difficulty of generating additional resources from the poor, rural
communities in South Carolina, “...you cannot get blood from a turnip.”"

In agreement, Chair said, “The state was not doing its part to fund these rural
school districts.”” This general sense that the state was neglecting the rural school
districts centered on their unique needs. Rural school districts work with a greater
proportion of children of poverty and these students, according to most research, require
additional services to be successful in school.” Interestingly, the EFA provided
additional weighting, above the base student cost, for grade level, special education, and
vocational training, but the funding formula did not recognize the additional needs
associated with educating poor children.”® Although the EFA used an equalization
formula to provide additional assistance for poor school districts, it did not recognize the
additional costs associated with educating a poor child by providing additional weights
for this classification.

Related to this point is that the EFA is “out of date” and “needs to be redone.””’
Red indicated that the EFA was written in 1977 and has not been updated. The funding
formula was progressive initially, but has become less equitable over time. Additionally,
the EFA has not responded well to changes in educational demands and policy. For
example, although technology is an indispensable component of public schools, the EFA
makes no provision for additional state funds.

Instead of updating or modifying the EFA, the General Assembly passed the EIA

in 1984. The problem, according to Table, is that “the legislature added



99

programs...where the funding levels were not funded through the district’s ability to pay,
but to the number of teachers, so that those dollars, in some ways, off set the impact of
the EFA.”"® The EIA was effectively negating the equalization formula of the EFA.
According to Purple, “the funding actually got skewed. It began when they passed the
Education Improvement Act. The general operating [costs are] done on a formula that
takes into account [the local taxpaying ability] but the Education Improvement Act [does]
not.” "

To make matter worse, the General Assembly began to further under fund the
EFA by funding a program initially through the EIA, “then move it [without increasing
the state’s appropriation] to the general fund.”®® In the end, the state-aid programs, by
1993, were littered with under-funded, or unfunded, mandates and the school districts
were expected to make up the differences.? Ironically, according to Mirror, if South
Carolina had used the equalization formula to distribute the funds appropriated for the
EIA, the rural school districts “would have felt the suit was not necessary.”?

Obviously, the perceived inadequate state funding of public schools was at the
heart of the decision to sue South Carolina. A question many educators must have been
asking themselves related to the funding issue was articulated by Rabbit, “How many
people do we lose? How many kids are now in the jails of South Carolina that we have

lost because”®

they did not have the educational opportunities necessary? Several
interviewees mentioned that money was not the solution, but that it would help pay for
the programs that would help poor children succeed in school, or ensure they had the

opportunity to succeed.

Conditions: Data
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In the 1990s, states across the nation began to collect more data to better assess
the effectiveness of public education, and the availability of these data might have
contributed to the decision to file the lawsuit in 1993. Although only four people
mentioned the influence of the additional data, two worked in South Carolina’s
Department of Education, one served as a local district superintendent, and one was
appointed as the education advisor to the Governor. The role these additional data
collection played in affecting the decision to sue the state will be discussed in this
section.

According to Purple, the data collected by the state of South Carolina served to
highlight a “tremendous achievement gap in students of poverty and most of these school
districts were still largely minority school districts.”® These sentiments were echoed by
Mirror, who observed, “You can look at the academic achievement of those students in
those counties and find that students lag. The achievement gap is broad.”® These data
collected by the state served to illustrate that the rural school districts were struggling to
keep pace academically with the suburban and urban school districts in South Carolina.

What did the state do with these data? According to Table, “There was an
increase on documenting student achievement. Just the data we were collecting at the
time. We were beginning to ask the question ‘How are students doing?,” and not just how
our football team did on the field.”®® In other words, the state began to ask certain
questions, like who is learning, and who is not learning? Unfortunately, it appears the
problems that surfaced in the early 1990s as a result of data collection still exist. For
example, the percent of students to score proficient or advanced on the Palmetto

Achievement Challenge Test (PACT) in 2003 — 2004 for white students was 47.5% in
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English and 46.6% in math. For African American students, the rates were exceptionally
lower, 21.1% in English and 17.0% in math.?” Table 4.1 illustrates the performance of the
36 plaintiff school districts on the 2003 — 2004 PACT test, according to the district’s
absolute rating. By way of reminder, the number of plaintiff school districts was reduced

from 40 to 36 through school district consolidation and one district opting out of the

lawsuit.
Table 4.1: Comparing Plaintiff School Districts to State on PACT®
District Absolute Statewide: Number | Plaintiffs’ Districts Percent of
Rating of Districts Plaintiffs” Districts
to the State
Excellent 9 1 11
Good 37 9 24
Average 26 16 62
Below Average 12 9 75
Unsatisfactory 1 1 100

It appears the data from the 2003 — 2004 school year continues to identify the substantial
achievement gap between the plaintiff school districts and the rest of the state.

The 1990s also saw a greater emphasis on student performance as measured by
end-of-year testing, grading school districts, and the federal No Child Left Behind Act.®
South Carolina, like other states, provided its instructional professionals with training
related to the new landscape of public education. Purple conducted some of these training
sessions and made the following observation:

“With the implementation of the Accountability Act in 1998 and then the passage

of No Child Left Behind (in 2002), | went and made a few presentations in some

districts. And what | was most struck by...is that [the teachers from the rural

school districts] already had almost given up because they knew that they were so
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far behind and they had so many needs that were not being met, that there was no
way that they could ramp up to these higher standards.”*°

According to the interviewees, these data documented the achievement gap that
existed in South Carolina. This heightened awareness likely contributed to the filing of
the lawsuit in 1993 since it proved that the students in the plaintiff school districts were
not able to perform as well on the PACT as students in other school districts across the
state.

Condition: National Trend

As reported above, one-half of those interviewed referred to a national trend
dealing with school finance lawsuits as a factor influencing the decision to file Abbeville.
Were people in South Carolina aware of other suits across the nation and their results? If
s0, did this knowledge play a role in leading to Abbeville being filed? The answers to
these questions will be presented in this section.

According to Rabbit, “The issue was ripe... | did read the newspaper and | knew
that in other areas of the country there was a general movement to promote the idea that
states had an obligation to support public education.”®* This national trend, real or
perceived, only influenced the decision to file because there was a problem in South
Carolina, or the state was “ripe” for a lawsuit. The implication from this comment is that
the lawsuit would not have been filed if the educational leaders did not feel there was a
problem, regardless of the national trend.

Black divided the various school finance suits filed prior to Abbeville into one of

192

two categories: equity and adequacy, or “substantive claim””* cases. It is interesting to

note that this defense attorney felt Abbeville was an adequacy case, but “I do not think
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that is what they had on their minds back in 1993.”% Of those who mentioned this
national trend as a possible reason for the lawsuit, three argued that the plaintiffs were
winning these lawsuits across the nation, and the prospects of a victory spurred the
lawsuit forward in South Carolina.*

These comments raised two additional questions: Was there a national trend?
And, were the plaintiffs winning these lawsuits? According to multiple sources, there
were lawsuits addressing school finance issues in thirteen different states that were ruled
on between 1989 and 1993.% Those contending their state funding formulae were
unconstitutional won nine of the thirteen cases, or 70% of the time. In addition, over this
five-year period, one fourth of the 50 states had a case reach some degree of resolution.
Based on these numbers it seems reasonable to conclude there was a national trend
related to school finance lawsuits. Not only was there a trend, those questioning the
state’s practices were winning most of the cases. As Desk said, “...people begin to get
frustrated and think, ‘Look, the public policy route gives me very few options to achieve
my goals, why don’t I try the route that the others have tried? Let’s go to the courts.””

The frequency and success of school finance cases by other states likely
contributed to the decision to file the Abbeville lawsuit in 1993. Especially when coupled
with other factors, such as the lack of political power enjoyed by the rural school districts
and the apparent inattention by the General Assembly to the challenges faced by the rural
school districts, it seems reasonable to conclude the national trend had some impact on

the decision to file the lawsuit.

Conclusion
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What political and economic conditions were present in South Carolina and
nationally in the early 1990s that led to the decision to file the lawsuit? The possible
conditions range from additional data availability, inaction by the General Assembly, and
a nationwide sense trend of similar lawsuits. In the end, no one condition proved to be the
reason the Abbeville lawsuit was filed. Rather, the impetus for the suit is to be found in
some combination of conditions.

The disturbing fact of this case is that the changes that do come about as a result
of the lawsuit are coming “too slowly for all these kids.”®" Lost in a discussion related to
the conditions that led to the lawsuit being filed in 1993 is that this case deals primarily
with students who are struggling academically. This led Table to ask, “What are we going
to do to make sure we do not have two South Carolinas?”®

As was mentioned earlier, the Abbeville case took place in the same courthouse as
Briggs some 50 years after Briggs was adjudicated. The Briggs case focused on the rights
of minority students and ultimately helped reverse the “separate but equal” precedence.
Abbeville, on the other hand, is focused on the ensuring adequate educational
opportunities for South Carolina’s public school children. At first, the two cases seem
quite different. However, as Pine posed the question, “Really, have we come very far in
the last 50 years or are we fighting the same battle they fought back then?”%

Research Question #2
Historical Introduction: The Pee Dee

In Northeastern South Carolina the Pee Dee River flows through several counties

and school districts.'® The river is more accurately referred to as the Great Pee Dee since

one of its tributaries is called the Little Pee Dee.!** The Pee Dee River covers 197 miles
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and has played a significant role in the economic development of this section of South
Carolina.'®

When European settlers first came to the area, with the Spanish arriving in the
1540s and the English in the 1730s, the river proved to be an effective highway into the
backcountry.'®® As a result, the English settlers, in particular, quickly spread out and
began to work the land. The first cash crop of the region proved to be rice due to the ideal
swampy conditions of the land near the waterway.'®* The rice industry, along with its
successors, has always required a cheap labor force in order to be profitable.
Consequently, Africans were enslaved, taken from their homes, brought to South
Carolina, and forced to work in the fields.'®® Eventually, rice gave way to timber, which
then gave way to cotton.*® Through each one of these significant economic shifts the
region demonstrated the ability to adjust and adapt.

Throughout these changes, the one constant was the Pee Dee river, which
“discharges about fifteen thousand cubic feet of water per second into” the Atlantic
Ocean. " However, the Pee Dee River could not withstand the changes brought on my
technology. Steamboats were king of the river and the only way to get products from the
fields to the markets, until railroad and the automobile came along.'%

The Pee Dee River derived it name from a tribe of Native Americans indigenous
to the area when the first Europeans arrived.'® Though there is not clear consensus
regarding the specific boundaries occupied by the Pee Dee tribe, the region encompasses
roughly one third of the state.**® Regardless of the size of the region, there currently is a

lack of economic opportunity within the Pee Dee, and, as a result, the Pee Dee counties
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struggle with significant poverty issues. Table 4.2 illustrates that the Pee Dee counties

exceed the state averages in all poverty measurements.

Table 4.2: Contrasting Pee Dee to the State on Poverty Measurements™

Poverty Indicators State Percentage Pee Dee Percentage
Below Poverty Level 14.1 22.3
Female Head of Household 21.2 29.7
Less than a 9" Grade Education 8.3 12.8

Other examples illustrating the degree of poverty found in the Pee Dee region of South
Carolina in 2002 include 1,450 homes without plumbing, 1,127 homes without kitchens,
and over 10,000 homes without phones.*'? The degree of poverty led Orange to
comment, “I am a native of West Virginia and | have seen poverty, but | have never seen
anything like this. Some of it is beyond a person’s imagination.”**?

Amid all of this poverty, citizens from the Pee Dee area relied on public
education. Just like the river during the early economic development of the region,
schools not only offered hope to the next generation, they provided the communities with
a source of pride. However, with the perceived inaction by the General Assembly, the
citizens of the Pee Dee area faced another challenge that could prove to be more
devastating than the railroad and automobile were to the economics of the area. If the
public schools were under funded by the state not only would the students receive an
inferior education, the Pee Dee area, as well as other similar regions of the state, would
be relegated to economic difficulties.

Introduction
When first filed in 1993, Abbeville had 40 school districts listed as plaintiffs.

Over the next two years, that number was reduced to 36 due to district consolidation and

the withdrawal of one school district from the lawsuit.*** By the time the case actually
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went to trial in 2004, the plaintiffs’ attorneys had selected eight lead school districts to
represent the case. The aim of this section is to present the interview data related to the
second research question, which reads, “How were the eight lead school districts selected
to be a part of the plaintiffs’ case?” A complete answer to that question requires specific
steps to be taken. The first step will be to quantify the interview data. From there the
discussion will turn to a greater exploration of the most common answers in an effort to
answer the second research question.

Summary of Interview Data

As is the case with each of the five research questions, the participants’ responses
to the second research question varied and offered valuable insight. Summarized are the
most referenced answers related this research question in order to provide a gestalt
understanding that will guide the subsequent discussion.

Twelve of the eighteen participants of this study suggested that the eight lead
school districts were selected because they best represented the legal arguments the
attorneys wanted to make before the trial judge. Ten of the eleven participants who sided
with the plaintiffs provided this answer. In addition, one person who sided with the
defense and one participant who was either unclear or undecided also offered this answer.
In all, a majority of the participants recognized an effort by the plaintiffs’ attorneys to
select the school districts that proved the best fit for arguing their case.

The next most common answer offered by the participants was that the case, with
36 school districts, was too large to be tried. The contention was that the trial would take
too long with so many plaintiff school districts, and action needed to be taken to reduce

the number to a manageable level. In addition, some participants suggested that the
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state’s attorneys would use the size of the case to delay the resolution by deposing
representatives from all 36 school districts. Only four participants made reference to this
answer, with three of the four siding with the plaintiffs and the other siding with the
defense.

Less than three people offered the remaining explanations concerning the
selection process for the eight lead school districts, thus making them difficult to
adequately summarize. One final point that deserves mentioning in this section was an
indirect answer related to this research question. Three of the four interviewed
superintendents of plaintiff school districts at the time the case went to trial indicated that
it was difficult to be a lead school district. This point will be explored in greater detail
below.

These summaries of the participants’ responses offer a broad view of their
answers, however they fail to address the specifics related to the decision to select the
eight lead school districts. In addition, the participants’ answers are too intricate to be
adequately summarized by a number.

Reduction: Size

On August 12, 1993, a group of seventeen superintendents voted unanimously to
pursue a lawsuit against South Carolina over perceived inequities in the state’s funding
formula.™ After this vote, each of the superintendents approached his or her respective
school board to obtain authorization to allocate the necessary funds for the lawsuit. From
that point, a letter was sent to the roughly 70 school districts outside of the Pee Dee area
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that invited them to join the lawsuit.” As a result of the letter, another 22 school districts

joined the original school districts to create 40 plaintiff school districts. Between 1993,
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the year the case was filed, and 1996, the year the case actually went to trial for the first
time, the actual number of school districts was reduced from 40 to 36.'*’

The school districts that constituted the plaintiffs mostly consisted of the poor and
rural areas of South Carolina. In fact, there was no representation of school districts from
the major political and population centers of the state.**® The urban school districts also
dealt with many of the same issues related to poverty as the plaintiff school districts, so
why did they choose to not join the case? Rocker provided the following explanation as
to why her high poverty urban school district did not align themselves with the rural
school districts in the lawsuit, “...when we talk about wealthy school districts most
people think of it in terms of the students’ wealth, or the wealth of the students’ families
as opposed to the district’s fiscal capacity, or its ability to generate income.”** In other
words, the lawsuit did not appeal to the urban school districts in South Carolina because
they faced a different array of issues. The urban school districts had an adequate tax base
due to industry that could sufficiently generate revenues for schools.

Orange recalled a conversation with one of the lead plaintiff attorneys where the
attorney “...phoned me and told me that they were moving [the number of school
districts] because of the immensity of [the case].”*? The case was too big with 36 school
districts, and, by selecting eight lead school districts, the plaintiffs’ case would become,
“more manageable.”**

The decision to reduce the number of school districts to eight may have been
necessary as a result of a state tactic. According to Maple, a former Pee Dee school
district superintendent, “the state wanted to depose all the principals and all the

superintendents in all 36 school districts. And the case was delayed a number of times
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because they had to get all of these depositions done. So, at this point, [the plaintiffs’
attorneys]...petitioned the judge to allow them to reduce the number of school districts to
eight.”*?? Maple also contended that the defense opposed the motion by the plaintiffs
because “they were stonewalling the whole time.”*?*

Another possible reason that the school districts were reduced to eight because of
size centered on the financial impact. The plaintiff school districts had a financial
contribution formula for all 36 school districts. It included a $1,000 one-time fee and a
50-cent per child annual expense.’** As the case progressed over the years, the annual
contribution increased due to rising costs.'?> Ottoman stated, “it was cheaper to try a case
with eight plaintiffs as opposed” to the 36 school districts.*?® Despite the fact that the
attorneys were doing their work pro bono, the case was costly to the plaintiff school
districts.*?’

The general feeling by those who were closely associated with the origins of the
Abbeville case was that the reduction of school districts was driven by complications
associated with a case that had 36 plaintiffs. In addition to wanting to make the case more
manageable, the plaintiffs’ attorneys were likely to attempt to push the case to trial by
eliminating a possible stall tactic by the state. Finally, the reduction of lead school
districts to eight saved the plaintiff school districts money.

Reduction: Representation of Legal Arguments

In addition to the size factor, the participants identified other possible reasons for

the reduction of school districts from 36 to 8. The most commonly identified reason was

that the eight lead school districts best represented the legal arguments the attorneys

wanted to make with the case. The insight from the participants related to how the eight
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lead school districts presented the best case for the attorneys will be detailed in this
section.

Rocker explained how she thought the eight lead school districts were selected
when she stated, “they looked for the school districts that had the most serious concerns.
They wanted the ones that would be the best exemplars of the points of the case.”*®
Other explanations included the following, “They realized they could not try or put up
every single district. And, so they selected eight districts to be a representative
sample”*?, “best suited for the argument of the case”**°, “best represented the case we
wanted to make before the judge”***, and “best fit...to make the case that the state
needed to improve what it was doing for public education.”**

These statements lead to a question, what was the case the plaintiffs’ attorneys
were making before the judge? Red, one of the lead plaintiff attorneys, identified four
components to the plaintiffs’ case. These components were: demographics, a passionate
superintendent, facilities, and teacher quality.*® Purple identified facilities, teacher
quality, and student achievement as the cornerstones of the plaintiffs’ case.*** Table
indicated facilities, professional development and per pupil spending as the core
arguments.™ Among these responses, there is sufficient overlap to gain an understanding
of what the core issues of the plaintiffs’ case centered on, namely the quality of facilities,
teacher recruitment and retention, and student achievement.

The next question asked is did the eight lead school districts support these core
issues? Pine, a Pee Dee superintendent, stated, “I think the lawyers looked at what was

the worse scenario in each area. Our area was facilities. Some of the others were test

scores and poverty level.”**® Other comments related to the point school districts were
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supporting the legal arguments of the case included, “Allendale was staffing”**’, the

7138

superintendent of Dillon 2 was selected because “he is just a great storyteller”==, “my

district was rural, not a lot of tax base, and really the prototype for the district that had

aligned themselves against the state for the lawsuit”**®

, and “Jasper was selected on
achievement.”**° It appears that the school districts selected to lead the lawsuit did
support particular aspects of the legal contentions made by the plaintiffs’ attorneys.
However, the selected school districts did not necessarily represent all the aspects of the
case.

There is a problem with the apparent selection process implemented by the
plaintiffs’ attorneys. By focusing on discrete aspects of the case when selecting the lead
school districts the attorneys appear to have overlooked the entire argument. An
examination of the financial allocations to the eight lead school districts reveals that not
all of the eight districts tell the same story. For example, in 2000 — 2001 the local per
pupil revenues present a $1,803 range between the eight school districts with a low
(Dillon 2) of $1,103 and a high (Allendale) of $2,906.*** Similarly, the state
contributions to the eight school districts in 2000 — 2001 produced a range of $2,065 with
a low (Dillon 2) of $4,078 and a high (Marion 7) of $6,143.1*? Finally, the combination
of both local and state contributions to the per pupil expenditure also produced a drastic
range of $3,235 with a low (Dillon 2) of $5,181 and a high (Allendale) of $8,416.'%

A similar disparity surfaces when examining other aspects of the plaintiffs’ case.
For example, the 2000 — 2001 levies varied between the eight lead school districts

significantly. Jasper School District reported a local levy for current operations of 109.5

mills while Hampton 2’s local levy for current operations was 238 mills.*** As for local
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levy for debt service the range went from Dillon 2 on the low end with 10.0 and Florence
4 on the high end with 75.3.1*> When these two levies were combined, the low total levy
for the eight lead school districts was Dillon 2 at 127.5 and the high was Hampton 2 at
2621

One final example of the inconsistencies between the eight lead school districts
relates to academic performance. In the grade 3 PACT for math there are two passing
ratings: proficient and advanced. Throughout the state the percent of students to receive
either of these two ratings for this test was 32.8%. Between the eight lead school districts
the low (Marion 7) was 9.8% and the high (Dillon 2) was 33.7%, which was above the
state average.'*’ For the 4™ grade PACT Math test the state average of students receiving
a proficient or advanced score was 23.6% while the low (Jasper) for the eight lead school
districts was 6.4% and the high (Dillon 2) was 21.5%.* These data help indicate that the
eight lead school districts helped tell a story, but they did not always help tell the same
story. For example, Dillon 2 was a great school district to illustrate the dilapidated
facilities, but it did not help the plaintiffs’ case related to the lack of student achievement.

Each participant was asked if the eight selected were the best at supporting the
arguments of the case and virtually all responded affirmatively. However, Purple offered
the following statement, “There were some districts that | wondered why they didn’t
select.”**° Other responses provide some insight into why specific school districts were
not selected to be lead school districts. The plaintiffs” attorneys attempted to get
Clarendon County to be a lead school district, but the superintendent was undecided if he
wanted the school district to such an active role. As a result, it was decided not to use

Clarendon since the superintendent was not completely committed to the lawsuit.**
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Purple told of one school district superintendent who was fearful of the scrutiny
from the trial would prove too difficult for his school district. “One district, for example,
was not selected because they had some financial issues, according to my understanding.
They had used some building money for operating expenses. They did not want to be
scrutinized.”*** These accounts serve to illustrate the complexity associated with
selecting the lead school districts. Although some questioned the eight selected versus
those that were not selected, these stories serve to remind all that some districts did not
want an active role in the case.

Pine, who was a superintendent of one of the eight districts, explained the
negative side of being a lead school district. He said, “Not everyone wanted to be a part
of the lawsuit. I mean it was not received well by a lot of the communities of the districts
that were in it. It is kind of like airing your dirty laundry.”**? The eight lead school
districts had to endure considerable public scrutiny, and that was not always easy. For
example, Maple indicated, “I remember one superintendent [who] said, ‘about half of my
teachers are good. About a fourth need help and about a fourth are incompetent.” Well,
when the state got to the cross examination, [the lead defense attorney] said, ‘Who are
those incompetent ones?’ This created a problem back in the district.”*** Another
superintendent, whose contract had not been renewed by her school board, was almost
fired immediately following her testimony.***

The most common response related to the second research question was that the
eight school districts were selected because they best represented the case the plaintiffs’

attorneys were making before the judge. That case centered on facilities, teacher quality,
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and student achievement. Although some might question the selection of some school
districts, it must be remembered that many factors went into the selection process.
Reduction: Alternative Routes

When discussing the effectiveness of the eight lead school districts, few
participants offered criticisms. Most viewed the eight as the best possible school districts
for the case. However, the 2005 ruling suggests the selection of the eight school districts
could have been stronger. In this final section related to the second research question, the
suggestions offered to improve the plaintiffs’ case are presented.

Orange talked about the lack of a “lighthouse district” when discussing the failure
of the plaintiffs’ lawyers to provide a measurement for adequacy.™ Just as a lighthouse
acts as a beacon and brings attention to dangers ahead, the plaintiffs’ case needed a single
school district that could concisely illuminate the educational struggles faced by the 36
school districts as a result of the state funding formula. Orange contended that the
selection of the eight lead school districts was not ideal because of the absence of one
school district that exemplified the entire case clearly.

Aspen, a superintendent of one of the eight lead school districts, raised another
issue. He stated he would have selected two school districts that were part of the original
36, “who had power and influence.”**® In explaining the justification for this change,
Aspen said that when these types of school districts raise issues, “people listen to
them.”™” The implication of this statement is that the eight school districts shared one
commonality; they were all politically weak. If, on the other hand, a politically influential
school district had been selected, people throughout the state may have taken more notice

of the case.
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It is rather easy to criticize an action using hindsight vision. However, the
challenge is to make the correct decision. Could there have been changes made to the
structure of the plaintiffs” arguments that would have made the case stronger? It would
appear to be so. These changes could have been seeking a school district that served as a
beacon for the entire case or using school districts with more political power and
influence.

Conclusion

The information presented in this section has attempted to summarize the answers
of the participants related to the second research question. How were the eight lead
school districts selected for this case? Various factors were taken into consideration,
including attempts to reduce the size of the case and efforts to select school districts that
best supported the plaintiffs’ legal arguments. There possibly could have been changes
that would have improved the plaintiffs’ arguments, but there is no guarantee that the
suggested changes would have resulted in a different decision. A concern related to the
selection process is that the eight selected might have helped one aspect of the case well,
but it does not appear consideration was given to how that same district would impact the
other aspects of the arguments.

Research Question #3
Historical Introduction: The Richland Case

It is of interest to note that a mere five years prior to Abbeville the South Carolina
Supreme Court ruled on an equity case called Richland County v. Campbell.**® The
plaintiffs in this case contended the EFA and the EIA were unconstitutional due to their

reliance on local contributions to school districts through property tax assessments.**°
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The plaintiffs argued the “shared funding of public education produces disparate
revenues and unequal educational opportunities because it is based upon formulas that
take into account the individual wealth of the various school districts.”*®

The case was first argued in the Richland County circuit court and Governor
Carroll A. Campbell, who submitted a motion to have the case dismissed based on
immunity granted to the legislature from the state constitution, argued the lawsuit “lack
of standing, lack of authority of certain respondents to provide the requested relief, and
the validity and constitutionality of the EFA and EIA.”*** The circuit court granted the
motion, and the case was appealed to the state Supreme Court, argued in 1987, and ruled
upon in 1988.

The plaintiffs’ case began with an examination of the education clause in the state
constitution, which requires the General Assembly to “provide for the maintenance and
support of a system of free public schools.”*®? The plaintiffs argued that the word
“provide” required the state to pay for the entire cost of public education. The Supreme
Court did not accept this argument, and cited a previous case in South Carolina dealing
with school finance issues as legal precedence. The case, Hildebrand, et al., v, High
School District No. 32, et al.*®®, interpreted the state’s education clause to mean the
General Assembly has a responsibility to create a system of education, “but the details
are left to its discretion.”*%*

The plaintiffs also contended that the state funding formula “denies students equal
educational opportunities” by taking into consideration the individual wealth of a local
school district.'®® The plaintiffs cited two cases from other states, Robinson v. Cahill*®

167

and Serrano v. Priest™’, where the funding practices were ruled unconstitutional based
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on the inequities they created. They were both deemed violations of the state and federal
Equal Protection Clauses.

South Carolina’s Supreme Court addressed this point by emphasizing that the
state actually had an equalization formula in place that took into consideration the ability
of the local communities to pay for education.'®® In the end the Supreme Court ruled the
funding formula in South Carolina was constitutional and, as a result, upheld the circuit
court’s decision to dismiss this equity case.

How is it that five years later a similar lawsuit could be filed? What had changed
in South Carolina to make people think the Supreme Court would rule on Abbeville
differently? Those questions are especially pertinent when considering the fact that
Abbeville began as another equity lawsuit. In fact, the case did not become an adequacy
lawsuit until the Supreme Court defined the education clause to mean “minimally
adequate.”*®
Introduction

To understand how Abbeville differed from Richland requires a detailed answer to
the third research question. This research question reads, “What legal arguments were
used in Abbeville by both the plaintiffs and defendants?”” The answers to this question
will help distinguish this case from previous ones and explain why this case was not
dismissed by the state Supreme Court. The answer to the third research question will
include a quantitative summary of the participants’ responses related to this point. In
addition, a detailed summary of the plaintiffs” and defendants’ legal arguments will be
presented and the two cases will be contrasted to help understand what arguments were

made in Abbeville. A note needs to be made about the attorneys making these legal
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arguments. None of the attorneys for either side of the case came into Abbeville with
experience in school law litigation. All were trial attorneys who had to learn about all the
issues associated with Abbeville.

Summary of Interview Data

The various responses from the participants related to the third research question
will be grouped into similar answers in this section to present an overview of the types of
answers that surfaced during the interviews. These data will begin to explain the types of
legal arguments used by both the plaintiffs and defendants in Abbeville.

The most common answer offered related to the third research question identified
the core arguments for the plaintiffs’ case. Though these components will be discussed in
greater detail below, these included facilities, teacher quality, and the need for extended
learning opportunities for students in the plaintiff school districts. Thirteen people
identified the key aspects of the plaintiffs’ case. Interestingly, all eleven of those who
sided with the plaintiffs offered up this answer. Conversely, only one person who sided
with the defense and one person deemed undecided or unclear provided this answer.

There were ten participants who referred to the state Supreme Court’s definition
of the South Carolina’s education clause as having an impact on the legal arguments used
by both the plaintiffs and the defendants. The minimally adequate ruling focused the case
on adequacy issues. This answer becomes slightly more informative when those who
provided the answer are divided into the three categories related to their views on the
case. Only four of the eleven participants who sided with the plaintiffs offered this
answer, while this concept was mentioned by all three of those who aligned with the

defense and three of the four who were either undecided or unclear. Four of the six
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participants within the legal category mentioned the influence of “minimally adequate”
on the legal arguments used in the case.

Another aspect of the plaintiffs’ case identified by six participants looked at the
role of poverty in the learning process. These points emphasized the complex demands
children of poverty place on a school system. All six participants who identified this
answer sided with the plaintiffs’ case.

A criticism of the plaintiffs’ case was only identified by two participants, but it
merits referencing due to the two participants. Both individuals felt the plaintiffs failed to
adequately establish a measurement for adequacy in the case. The two who said this were
both affiliated closely with the development of the defense’s strategy and, as a result,
might be more objective in their critique.

As for the defense’s case, the most common answer identified by the participants
was that the state’s case centered on money and the costs associated with the demands of
the plaintiffs. There were ten participants who identified this aspect of the defense’s case.
Of the ten, seven sided with the plaintiffs, one sided with the defense, and two were
undecided or unclear.

Another aspect of the defense’s case that was identified by four participants was
the strategy to focus on the standard set by the state Supreme Court, namely that of
adequacy. The state was not constitutionally obligated to fund the best educational
system; rather it needed to fund an adequate system of public schools. This answer was
identified by three people who sided with the plaintiffs and one who sided with the

defense.
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According to three participants, the state used current data from the plaintiff
school districts to establish that the opportunity for a minimally adequate education
existed. In other words, if some students were passing standardized tests in the plaintiff
school districts, it could be assumed all students had the opportunity and some were
choosing to not take advantage of it. Of the three participants to reference this answer,
one sided with the plaintiffs, one with the defense, and one was undecided or unclear.

The final component related to the state’s case in Abbeville was that there was
enough money available for education, and that the plaintiff school districts were not
using the money efficiently. This idea was presented by three participants, two of whom
sided with the plaintiffs, and one who sided with the defense.

One final observation related to these data is that it is apparent there was more
consensus related to the plaintiffs’ case than the defenses'. A possible explanation for this
point could stem from the fact that the trial was dominated by the plaintiffs’ case. For
example, the plaintiffs called over 70 people to the stand to testify while the state called
seven or eight.*”® The plaintiffs’ case was vast and, as a result, dominated the trial.
Participants’ observations related to the defense’s strategy was limited to their
experiences during the trial, primarily when the state’s attorneys cross examined them.

The quantified summary of the interview data begins to explain the legal
strategies used by both sides of the Abbeville case. However, a deeper understanding of
the legal arguments used in the case lies in a detailed examination of the eighteen
interviews.

Evolution of the Abbeville Lawsuit
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Prior to discussing both legal arguments of the Abbeville case in greater detail, an
overview of the lawsuit will provide proper context for understanding the significance of
the various arguments employed by each side. In this section the overview of the case
will be presented and the evolution of the lawsuit discussed.

As was stated in the introduction, in 1988 the state Supreme Court ruled the
Richland case had no legal basis and, as a result, was dismissed. What distinguished
Abbeville from Richland in legal terms? It stands to reason that something set the former
apart from the latter; otherwise they would share similar fates. It is interesting to point out
that the state submitted a motion to have the Abbeville dismissed because “the facts as
alleged did not constitute violations of the State or federal constitutions as a matter of
law.”*™ In ruling on that motion, Judge Thomas Cooper wrote, “The very funding
scheme at issue herein passed constitutional muster in Richland County v. Campbell on
equity grounds. The inclusion in this action of an adequacy claim does not prevent
dismissal.”*"? In 1996 Judge Cooper dismissed the Abbeville case. In 1999 the state
Supreme Court reversed part of Judge Cooper’s ruling, offered the minimally adequate
definition, and remanded the case back to the trial court.

Abbeville set itself apart from Richland based on the core legal question the case
was asking the courts to consider. In Abbeville, according to Rabbit, the core question
centered on the role of the state in funding education beyond the minimum. Rabbit said,
“I did not know if that question had ever been addressed in a legal environment.”*"®
Rabbit felt the courts in South Carolina needed to explore issues related to the state’s

minimum constitutional obligations in funding public education.
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The Abbeville case began as, at the very least, a convoluted equity lawsuit or a
cross between an equity and an adequacy argument.'™ Purple discussed the fact that the
attorneys “spent a long time arguing if the case is one of equity or adequacy.”*"> Rocker
explained the evolution of the legal arguments when she said, “Initially [the case] dealt
with a lot of the inequitable distribution of fringe benefits and employee benefit expenses.
It was fairly small.”*"® Rocker continued to explain the changes in the case when she
observed, “it has been interesting to watch as those issues developed over time and
changed... It started very narrow and then got roped up into that whole notion of the
movement toward an adequate level of education.”*”’

How did the Abbeville case settle on adequacy issues? Blue explained, “Justice
Finney (the Chief Justice of the state Supreme Court) carefully laid out...the focus of the
case. Was the quality of education provided by the state what the constitution
required?”*’® Before the state Supreme Court ruling, the Abbeville case dealt with a
number of issues and after the ruling the case focused on the state’s contribution to an
adequate system of education. White explained the situation by stating, “The case is
based upon an adequacy argument. We did not have a standard in South Carolina for
adequacy. Our Supreme Court established that standard.”*"

The arguments related to the adequacy question proved to be similar between the
plaintiffs and defendants. Black, one of the lead defense attorneys, observed that the
plaintiffs’ attorneys were “putting up evidence that | just loved. I thought one of us has
this backwards. They were proving our case and they liked what we were putting up, so

someone had it wrong.”*®° Table explained the similarities between the two arguments by

stating, “the arguments between the defense and the plaintiffs were similar, and it was
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just a matter of the judge interpreting them.”*®* An example of the similar arguments was
the examination of graduation rates in the plaintiff school districts. The plaintiffs argued
that a 50% graduation rate illustrates the minimally adequate opportunity did not exist.
The defendants used these same numbers as proof that the opportunity did exist; arguing
that since some were succeeding all had the chance to succeed. In fact, the biggest
difference between the two arguments was the size of the case. “At the time [the
plaintiffs] had about 70 witnesses and [the defense] had about 8 or 9.”71%?

The Abbeville case changed over the years. First, the plaintiffs took almost two
years to refine and clarify its legal contention that the state of South Carolina was failing
to adhere to its constitutional obligations related to education. Next, the case changed in
scope as the state Supreme Court focused the debate on adequacy issues. Throughout all
of these changes each side argued their positions diligently.

The Plaintiffs” Case

In this section the plaintiffs’ case, according to the interview data, will be
presented. The data presented will provide half of the answer to the third research
question. Various aspects of the legal arguments used in the trial will be presented along
with criticisms related to the plaintiffs” approach to the trial.

1. Adequacy.

As was previously stated, the scope of Abbeville changed over the years. Black,
the defense attorney, commented, “we tried this adequacy claim and | do not think that is

what they had on their minds back in 1993.”*8 Eventually, with the state Supreme Court

ruling, the case’s focus shifted from equity to adequacy. This shift was deemed by one
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observer as “a good thing” for the plaintiffs.®* The implication with this comment is that
the plaintiffs benefited from the focus that the Supreme Court provided Abbeville.

Although the legal foundation of the case shifted from equity to adequacy, the
plaintiffs’ core arguments adapted throughout the process and, as a result, remained the
same. Desk, a former governor of the state while Abbeville was active, stated, “From the
plaintiffs’ prospective the inequities were primarily monetary. The money available for
school construction, for teachers’ salaries, and then they talked about student
preparation.”*® These same core issues, facilities, teachers (salaries and quality), and
student performance remain key arguments throughout the entire life of the lawsuit.
Aspen, a superintendent of one of the eight lead school districts, explained, “we were
asking for equity...l would like to be able to hire the same quality of teacher or

instructional staff”

as the wealthier school districts in the state. Aspen went on to
explain that he could not hire the same caliber of teacher or administrator as other
districts due to funding disparities.*®’

The state Supreme Court interpreted the education clause to mean minimally
adequate. Red, an attorney for the plaintiffs, had this reaction to the Supreme Court’s
ruling, “the Supreme Court ruled and threw out all of our case except for adequacy
related to the education clause. That sort of focused us. We could not talk about issues
like disparity.”*®® However, as the focus of the case shifted, the plaintiffs remained
focused on three core issues: facilities, teacher issues, and classroom size.

2. The core question.

The core question, according to Chair, in the Abbeville case asked the courts to

determine if “the state was providing a minimally adequate education to the plaintiff
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school districts.”*® To understand that question requires a closer examination of the
Supreme Court ruling and the wording the plaintiffs focused on in that ruling. Prior to
defining what a minimally adequate education means, Justice Finney wrote in the 1999
opinion, “We hold today that the South Carolina Constitution’s education clause requires
the General Assembly to provide the opportunity for each child to receive a minimally
adequate education.”*® For the plaintiffs, the key phrase in that statement was “each
child.” Red explained, “Each child no matter the circumstances. So, we focused on each
child.... The state tried to focus on the global picture.”*** The plaintiffs were asking if
each child actually had the opportunity for a minimally adequate education in the rural
and poor school districts of South Carolina?

To demonstrate that the opportunity for a minimally adequate education did not
exist for each student in the plaintiff school districts, the lawyers looked at performances
on the state’s accountability testing and graduation rates. According to Maple, “...based
on South Carolina’s own accountability test, [the plaintiffs] said South Carolina is not
meeting its obligations because in the plaintiff districts over half of the students were not
meeting the basic standards.”*** The plaintiffs argued that such a high failure rate clearly
demonstrated the opportunity for a minimally adequate education did not exist.

The plaintiffs examined all the state was asking them to do. Many participants
echoed the sentiments expressed by Red, who said, “these rural districts did not have the
support to pay. They were not only not getting the support [for the various state
programs] they needed, they were being given more problems to deal with by the
legislature.”**® In other words, the state was giving the rural school districts less funds,

comparatively speaking, and they were being asked to do more with those limited funds.
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Mirror, a former state Superintendent, asked, “Does the lack of funding hamper the
ability to learn?”*** What role does money play in educating a child, and specifically a
child of poverty? Mirror went on to observe, “You can look at the academic achievement
of those students in those counties and find that students lag. The achievement gap is
broad.”**® Various data indicated that students in the rural school districts were not
performing as well on the accountability testing and the plaintiffs used this evidence
showed the state was failing to meet its constitutional obligation.

3. The core arguments.

According to the data from the interviews, the plaintiffs’ case hinged on four key
points: facilities, teacher quality, student performance, and, to a lesser degree,
transportation. Spruce explained the situation with the following observation, “The big
thing that the rural districts were saying was that the opportunity was not there. We don’t
have the facilities, the classrooms, the personnel, and this is where our evidence came
into being. We did not have the opportunity.”** Spruce linked the plaintiffs’ arguments
to the need for the opportunity of a minimally adequate education. Other examples of
statements related to the key points of the plaintiffs’ case include, “Classroom size,
teachers’ pay, and fringe benefits”*’, “the ability of rural school districts to pay teachers
so they don’t leave...facilities...the fact that students in these poor school districts need
more” 8 “facilities, professional development, per pupil funding”*®®, and “the three
main things were teachers, facilities and extending learning opportunities.”?® These
quotes serve to illustrate the near consensus related to the key arguments for the
plaintiffs’ case.

4. Facilities.
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The accounts addressing the conditions of the plaintiff school districts’ facilities
were numerous and they all told the same story. Red remembered one school where,
“they literally had to rope off part of the hallway because the ceiling was going to fall.
They would not let students go to parts of the hall. It was just a terrible school.”?* How
were the facilities allowed to become so dilapidated? The rural school districts were
faced with difficult choices with their limited resources and they could not justify
upgrading buildings when other, more basic, needs were not being adequately addressed.
One superintendent interviewed for this study had his school district offices in portable
classrooms so that the limited funds for facilities could directly support classrooms. The
plaintiffs’ contention was that the facilities were not minimally adequate and that the
state had a responsibility to give the rural school districts the opportunity to upgrade their
buildings.

5. Teacher issues of recruitment and retention.

In describing the situation related to teacher quality and teacher retention, Juniper
stated, “The quality of teaching staff for the rural school districts was one core issue.
How are we to attract and retain quality teachers?”?%* The rural school districts struggled
with both recruitment and retention for a number of reasons. One participant observed,
“A young person who is going to move to South Carolina will look to move to a place
where the opportunities for education, entertainment, and some of the other things will be
available to raise their family.”?% Reality is that the rural counties do not have the types
of entertainment and economic base to appear attractive to a lot of people. In fact, many
of these communities lack decent housing opportunities, due to the fact that most of the

residences live in trailer homes.
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In addition to the issues related to recruitment, the rural school districts struggle
with retaining good teachers. Pine described the plight in his school district, “It is almost
like a bidding war to get the top teachers. We lose every time. We are right on the North
Carolina line so we lose to North Carolina or we lose to other districts in South Carolina.
We touch Horry County, which includes Myrtle Beach.”?** Aspen experienced a similar
situation in his school district. He competed with Savannah, Georgia and Hilton Head,
South Carolina. He lacked the resources to attract and retain teachers when competing
against these other areas. All of the superintendents that participated in this study
discussed the fact that the rural school districts would train new teachers and, after a few
years, many of these teachers would take jobs with higher paying school districts. A
former math teacher in Dillon 2 School District who left for a more lucrative position
with a neighboring school district testified in the trial. When asked if he would consider
returning to the poor, rural school district if the salary was the same, he replied, “no.”?*
The reason he gave for not wanting to go back included the inadequate facilities, the lack
of support necessary to positively impact poor children, and the finances. Aspen
summarized the points of facilities and teacher quality when he stated, “Facilities and
highly qualified staff were my issues. If | could get those two things I think I could do the
kind of things that lead to the improvement that needs to be done in this district.”2%

6. Student achievement.

The next core argument related to the plaintiffs’ case addressed the academic
performance of the students in the plaintiff school districts. As stated above, there is a

real achievement gap between the plaintiff school districts and the rest of South Carolina.

Not only are poor children struggling academically when compared to the rest of the
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state, these students come to school with many more issues that need to be addressed
before meaningful learning can take place. Spruce explained the situation by saying,
“Poverty plays a big part in a child’s educational opportunities to learn. When they go
home they are raised by their grandparents too often... We spend so much more on
educating a poor child.”?" Chair talked about the dropout rates as a real “issue that these
poor school districts wrestle with.”?%

What is the solution to closing the achievement gap? According to Mirror, “The
socio-economic background of the families and the fact that you need extra help in terms
of early childhood education, after school programs, yearlong school, and highly
qualified and dedicated teachers. If we had yearlong school and more time on task...you
could close that achievement gap.”* She argued that by improving the quality of
teachers in the rural school districts and by requiring the students in these districts to go
to school for more time, both during the day and throughout the calendar year, the well
documented achievement gap would begin to close.

Ottoman posed an interesting question related to the role of poverty in education,
“Does it require something different to teach a kid in a poor, rural community than it does
a kid in an urban community?”?'° The plaintiffs’ contention was that it did require
additional resources to provide a poor child a minimally adequate education. Red talked
about a strategy used by the plaintiffs’ attorneys, “we had to do a lot to educate the
judge—that there are children in this state who are disadvantaged from the beginning.

They are not being educated. There are barriers because of their circumstances and it is

primarily poverty.”?** Pine offered this explanation, “[tJhere needs to be some extra
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funding somewhere, some extra weight because of poverty which these rural districts
deal with.”?*?

In explaining the need for additional resources, Spruce stated, “It’s generational
poverty. It is children whose parents are high school dropouts. And they are raising
typical dropouts. We do not have the resources to provide that child with...help. Things
are not funded in order to get that child out from this cycle.”?** Multiple participants
talked about the need for a comprehensive program to reverse “generational” poverty.
Such an approach would need to address health care issues, illiteracy, job training for
adults, and parent skills, to mention just a few. The plaintiffs contended that without a
comprehensive approach to addressing the issues related to poverty, poor children would
not have the opportunity for a minimally adequate education.

7. Pupil transportation.

A final key component of the plaintiffs’ case was only mentioned by four of the
eighteen participants. It appears the component was significant at the beginning of the
case, but, as the scope of the lawsuit grew over the years, it began to diminish in

importance. Red recalled “presenting the transportation argument”**

in the trial. Pupil
transportation expenses, along with fringe benefits, were educational expenses that
traditionally the state of South Carolina had paid for in full. However, in the early 1990s,
when the General Assembly began pushing a portion of this expense to the local school
districts, pupil transportation created significant financial hardships for the rural school

districts. It stands to reason that pupil transportation issues were significant to the

beginnings of the lawsuit. Spruce talked about the importance of buses for rural school
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districts. Without it, students would not be able to come to school, “90% of our students
rely on transportation [from the school districts to get to and from school].”%*°

8. Money.

It is interesting to note that a number of participants talked about how the
Abbeville case was not about money, it was about providing students in rural school
districts a minimally adequate opportunity at receiving a quality education. However,
statements about the case not being about money were quickly qualified with statements
such as, “you cannot, in your fondest dreams, think that these people in these rural areas

can pay what it takes to get the education at a level where it needs to be”?'

or “if you
don’t have a local tax base you cannot supplement teachers’ salaries.”*’ In other words,
Abbeville is about educational opportunities, and these opportunities are made available
through an increase of resources from the state when the local community is unable to
make a significant contribution to education.

9. Geography.

Another argument to the plaintiffs’ case addressed the role of geography in
determining the academic success of a student in South Carolina. Ottoman posed the
question, “Does it make a difference in educating the child if the environment is poor and
rural?”’?'® The test data from South Carolina suggests that students in poor school
districts struggle academically. Pine pointed out, “...Kids don’t have a say on where they
were born.” The plaintiffs” argued that the current educational funding formula favors

those students who were fortunate enough to be born in, or live in privileged areas of the

state. Ottoman argued that in South Carolina a student “ought not to be condemned...to a
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less then quality education”?'® based on geography. Where a student was born or is raised
should not impact the quality of education he or she receives from the public schools.

10. Problems with the plaintiffs’ case.

Concerns related to the plaintiffs’ case were also identified and deserve
recognition. Rocker identified a possible problem with the plaintiffs’ case. She argued it
was too large. The plaintiffs called over 70 witnesses and submitted thousands of
documents for the court to consider. This led Rocker to ask, “You could get
[overwhelmed] with the boxes and boxes of evidence. You just wondered how many
pieces of paper did it take to prove the point?”??° In addition, the plaintiffs never
presented clear remedies for the case. The plaintiffs’ failure to identify a clear remedy
meant the judge would be responsible for developing a solution if he ruled in favor of the
rural school districts. This thought led Black, the defense attorney, to observe, “we are
not saying there are not problems. But, ‘Judge, what makes you think you can fix them
any better than the people whose job it is to fix them [the General Assembly]?’"?%

To summarize the plaintiffs’ case, a table has been developed to identify the key
arguments and provide a degree of explanation regarding each point. This table will be

used again after the defendants’ case is summarized to visually contrast the two cases.

Table 4.3: The Plaintiffs’ Case

The Plaintiffs’ Case

Core Arguments Definition

Facilities The plaintiffs submitted an extensive amount of
evidence regarding the dilapidated conditions of school
facilities in the rural areas of South Carolina. Evidence
included a building built in 1918 that was still in use,
moldy bathrooms, condemned auditoriums, crumbling
walls and ceilings, and leaky roofs that impeded the
educational opportunities of students. Poor facilities
influenced teachers’ decisions to move to different
school districts where equipment was far superior.
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Teacher Recruitment and
Retention

The plaintiff school districts struggled to hire teachers,
let alone highly qualified ones for the complex needs of
their students. These school districts lacked the funds to
attract the best teachers and the ones that they did hire
would, too often, take jobs in other school districts after
a number of years because of the higher salary.
Ultimately, these rural school districts were left to hire
foreign-born teachers, graduates from non-accredited
institutions, and/or teachers with non-traditional
licenses.

Student Achievement

Students in the plaintiff school districts are not
performing as well as students from the rest of the state
on end-of-year testing and other academic
measurements. There is an achievement gap that begins
to form before the students start in school and continues
to widen with each passing year. These students need
extended school days and extended school years to
close this achievement gap.

Pupil Transportation

Transportation is the only way many students in the
plaintiff school districts can get to school and with state
cutbacks, the opportunities for field trips and other
enriching activities are reduced.

The plaintiffs’ case emphasized the fact that the rural school districts did not have

the necessary resources to upgrade facilities, hire highly qualified teachers, or offer

students extended learning opportunities due to the state’s funding formula. And, the fact

that these educational opportunities were missing in the poor, rural school districts

created a situation, according to the plaintiffs’ attorneys, that denied students in the

plaintiff school districts an opportunity for a minimally adequate education. The

plaintiffs’ case was extensive and took a vast majority of the trial time. In the end, the

plaintiffs’ case argued that “the morally correct thing to do was to help these students and

that the need for help was great.

The Defendants’ Case

12222
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In contrasting the purposes of the plaintiffs’ case to that of the defendants’, it
appears the latter had the easier task. The defendants’ purpose was to prove that the
opportunity for a minimally adequate education existed. The process the defendants went
through to prove that such an opportunity existed will be discussed in this section. After
addressing the core arguments of the defendants’ case, according to the interview data, a
table will be presented that contrasts the legal arguments employed by the plaintiffs and
the defendants.

1. Legal jurisdiction.

One of the first strategies implemented by the defendants was an attempt to get
the case argued directly before the state Supreme Court and bypass the circuit court all
together. The defendants argued that the Abbeville case was similar to the legal

223

arguments in the Richland case.””” And, since the state Supreme Court had ruled on

Richland, the precedence and jurisdiction has been established for similar suits, such as
Abbeville, to go straight to the state’s top court. Although both the plaintiffs and the
defendants debated this legal point extensively, in the end it was determined to hold the
case in the trial court first.

2. Not an equity case.

As was discussed above, the scope of the plaintiffs’ case grew over the life of the
lawsuit. A casual review of references to the trial in the Columbia newspaper reveals a
degree of uncertainty related to the purpose of the lawsuit. The Abbeville lawsuit was

described as the “lawsuit challenging how the state funds education”??*, “the state’s

I”225 13
H

school funding fairness tria the adequacy of education funding for students
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throughout the state” ==, and “eight rural districts are suing because of what they say is an
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unfair system for funding public education.”??’ These newspaper references serve to
illustrate the ambiguity of the lawsuit due to the fact that it was repeatedly modified over
the years. One of the possible reasons the scope of the lawsuit changed with time was
explained by Orange, “the General Assembly took away any means of saying [the core
issue] was poverty.”?® The defendants were equipped with the equalization formula
contained in the EFA and could demonstrate to any court that the state had taken
progressive steps to address issues related to poverty.

3. Minimally adequate-the legal standard.

While the plaintiffs have a complex case that hinged on four key points, the
defendants had a rather simple argument, in comparison. When the Supreme Court
remanded the case back to the circuit court for trial it also established the focus of the
defense’s case. Black explained the defense’s strategy when he stated, “I really thought
the court was giving us the lowest standard that was possible. And I really thought that
was appropriate. Not that education policy in South Carolina should strive for the lowest
standard, but that is not what we are talking about.”?*® The defense’s standard was
defined as minimally adequate. For the state’s actions to be deemed constitutional they
had to establish that the current educational system was minimally adequate. This fact led
Pine to bemoan, “that is all they talked about...minimal.”>*° Although it may have been
frustrating that the defense focused on minimal, it was the legal standard before the court
and that standard favored the defendants. Rabbit succinctly stated, “the state of South
Carolina is required to provide a minimally adequate education for its citizens.”*
Many people affiliated with the plaintiffs’ case questioned the state of education

in South Carolina if minimally adequate was the standard. However, minimally adequate
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was not necessarily the ideal standard for education, but it was the constitutional standard
that the state, at the very least, had to meet. Desk summarized the difference between
constitutional and ideal standards by stating, “I always looked at the question of the
lawsuit as one where the court was asked if the state is meeting its constitutional
obligations and not its moral obligations.”?** The defendants’ case was to keep the
lawsuit focused on the minimally adequate bar, which, according to Black, “was about as

7233

low as it could be set”<*°, and not drift into discussions on the “perfect education system”

or “whether [the education system] ought to be better.”?*

With such a low standard focusing the discussion of the case, the defendants’
strategy was quite simple. Table explained the legal argument when she said, “the
defense sought to prove that everything was funded at a minimally adequate standard.”?*
If the defendants were able to convince the judge that everything in public education was
funded at the minimally adequate standard, then the state was meeting its constitutional
obligations.

4. Measurement for opportunity.

Another component of the defendants’ case was to attack the plaintiffs’ position
or to make their obligation more difficult. Black posed an interesting question that
illustrated the difficulty with the plaintiffs’ position, “How do you measure if an
opportunity exists or not?”**® The difficulty in measuring if an opportunity exists was
manifested in the fact that both the plaintiffs and the defendants would use the same
results to prove their point. Orange felt this was a significant failure on the part of the

plaintiffs, “How do you measure adequate when you don’t have a yardstick? They never

had a yardstick.”%’
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5. Evidence of opportunity for a minimally adequate education.

The defendants’ case took each of the plaintiffs’ points and examined them from
the minimally adequate standard. For example, Chair talked about how the defendants
addressed the issues related to student achievement when he said, “the defense argued
that 10 — 30% of students were succeeding in school so that showed that the offerings
from the state were adequate... That was a good legal argument, but it is not a good
educational argument.”?*® Red interpreted the defense’s strategy as trying “to focus on
the global picture. If you had an opportunity for one, you had an opportunity for all.”%*
In one of the most telling statements about how confident the defendants were with their
case, Black said, “we were not even attempting to respond to” the plaintiffs’ case.?*° The
state Supreme Court had set an extremely low constitutional standard with their
interpretation of the education clause, and the defendants stayed focused on that standard
throughout the trial.

The defendants’ response to the issue of quality teachers in the rural school
districts took a similar tact. Ottoman, referring to the defendants’ focus on overall
teaching quality in the plaintiff school districts, stated, “[the defendants] had enough
people they could point to with that kind of credentialing that refuted the argument that
the plaintiff school districts struggled to hold onto qualified teachers.”**" In addition to
arguing that qualified teachers were working in the plaintiff school districts, the
defendants contended these school districts must mismanage their funds since they did
not get the same outcomes as other school districts in the state.?*?

The defense’s argument that facilities were minimally adequate focused on the

funds that the General Assembly set aside for the school districts across the state to
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upgrade their buildings. It is interesting to note that, according to Ottoman, the billion
dollar, one-time bond “passed in the house by one vote. It was a republican from
Charleston [who voted for the bond], and they came back that next election and defeated
her for having the audacity to vote with the democrats on this issue.”?** A republican
dominated state took the actions endorsed by the state democrats to argue that their
efforts to fund education were minimally adequate.

6. Actions of the General Assembly.

The defendants also emphasized that the General Assembly had taken significant
steps to bolster education from the time the Abbeville case was first filed (1993) to the
time it actually went to trial (2004). Black stated, “We wanted to show that the General
Assembly was, in fact, a good steward of educational policy. Was that a legal issue? No,
but we wanted to take some pains to show how the General Assembly had responded to
situations put before it. Especially in the ten years since the lawsuit had been pending.”**
Table 4.4 contrasts the plaintiffs’ case against the actions taken by the General Assembly

from 1993 to 2005.

Table 4.4: Contrasting Plaintiffs” Case to General Assembly’s Action, 1993 — 2005

Plaintiffs’ Case Defendants’ Case
Argument General Assembly’s Action | Description
Facilities Billion Dollar Bond*® This one time bond was made

available to school districts throughout
the state for facility upgrades. Many of
the plaintiffs’ dilapidated facilities
were upgraded through this bond.

Teachers Teacher Pay Enhancement | The General Assembly made money
available to rural school districts
throughout the state so they could
supplement the amount they can pay
teachers in the hopes that they would
be able to attract and retain a better
pool of educators.

Student First Step Program The First Step program is a pilot pre-
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Achievement kindergarten effort run by a former
governor. In fact, after the 2005
Abbeville ruling, the General
Assembly set aside $24 million for a
statewide pre-kindergarten program.
Roughly a third of this money went to
the First Step program and the rest to
the plaintiff school districts.

Pupil No action identified No one mentioned any specific action
Transportation taken by the General Assembly to
address transportation issues.
However, it deserves to be mentioned
again that pupil transportation ceased
to be a major component of the
Abbeville lawsuit as its scope grew.

The point of table 3.6 is to illustrate that the General Assembly did take steps to address
many, if not all, of the concerns raised by the plaintiffs in the Abbeville lawsuit before it
actually went to trial.

7. Money mismanagement.

Another argument the defendants took in Abbeville was to look at the state’s
expenditures associated with public education. Ottoman explained the state’s view on this
matter by saying, “Part of their argument, their main argument was, ‘we are funding the
schools adequately. We are giving these schools money; they are just not using it
effectively.””?*® To illustrate this point, the defendants would compare the per pupil
expenditures of the plaintiff school districts to some of the highest performing school
districts in the state. The plaintiff school districts received, in some cases, twice as much
as the other school districts and still struggled to produce the desired results.?’

Juniper explained the defendants’ view of the education climate in South Carolina

by saying, “[the defense] argued that the money the state provided for education was

being mismanaged.”?*® The defense looked at dollars and cents and agreed that there was
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enough money in the system. White explained it by stating, “They did not look very
much at outputs. They did not look at achievement gap. They did look at money being
spent on buildings, teachers, books in the library, but not at student achievement.”%*

8. Student performance.

The defendants also argued that the children being served by the rural school
districts could not be expected to succeed at the same level as students from more
affluent communities. Purple explained the defendants’ efforts on this point by saying, “it
wasn’t possible for the students in rural settings to succeed because they came to school
so unprepared that the state could never educate them sufficiently.”**° Black made the
following observation related to this point:

“The irony of this case to me is that we were so successful in persuading the court

that non-school variables, and especially pre-school variables, had an effect on

achievement, that [the judge] basically picked up that glove and said, ‘Go and do

something about that.” | have often said maybe we did too good of a job on that

1251

[point].
Black felt the defendants did such a good job of arguing that the state cannot
overcompensate for all the issues that are associated with children from rural school
districts that Judge Cooper ordered the state to try to do something in the form of a pre-
kindergarten program.

The defendants’ arguments in Abbeville centered on the minimally adequate
standard established by the state Supreme Court. This standard set a low legal bar for the
state to get over, and the subsequent arguments attempted to demonstrate that the

opportunity for a minimally adequate education existed in the plaintiff school districts.
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The defendants argued that the General Assembly was meeting its constitutional
obligation and that it ought to be allowed to continue to watch over public education.
Conclusion

When asked what the core issue of the Abbeville case was, Rocker provided an
answer that had been hinted at by others, but no one else answered as bluntly. “I think the
core issue never got onto the table. And that was because...| think the core issue is
race.”*? Rocker went on to talk about how South Carolina’s economy has been built on
the backs of uneducated and predominantly minority laborers. The implication of her
statement was that improved educational opportunities in the rural school districts of
South Carolina would jeopardize the availability of this cheap workforce.

When comparing Abbeville to Richland, a question surfaces. Why was Abbeville
successful in going to trial when Richland was not? The answer lies in the fact that the
case asked the court to determine the degree of support the state was required to provide
public schools. The state Supreme Court interpreted South Carolina’s education clause to
mean minimally adequate in Abbeville. This ruling kept the case alive. However, this
same point of law that kept the lawsuit alive provided the legal standards for the
defendants to successfully argue most of their case.

Research Question #4
Historical Introduction: The Impact of Electing Judges in South Carolina

South Carolina’s Constitution clearly details the election process for state judges.
In article V, section 3 it reads, judges “shall be elected by a joint public vote of the
General Assembly for a term of ten years.” Every ten years a judge appears before the

General Assembly to be authorized to continue to serve as a judge for another ten years
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or to be voted out of the position. All state judges are subjected to this election process,
including state Supreme Court Justices. South Carolina’s selection process brings to light
a long standing debate related to judges in a democratic society; namely, should judges
be appointed or be subjected to a degree of accountability through an election process?
With either approach of selecting judges there are advantages and disadvantages.

Judges are typically divided into one of two categories based upon the process a
state follows related to their appointment and the length of the term they serve:
independent and dependent.?®* Judges are considered independent if the state implements
a selection process that exempts them from being influenced by either of the other two
branches of government.?® States that have lifetime appointments for judges maximize
the independence of the judicial branch from the executive and legislative branches of
government. By contrast, dependent judges are required to run for reelection, before an
electorate, consisting of either an elected legislative body or the general population, when
the predetermined judicial term expires.”® In summary, “when Americans want to make
their judges independent they appoint them and when they wish instead to make them
accountable they elect them.”%’

The advantage of having an independent judicial branch is that the judges are
“protected from political influence more effectively than elective procedures.”?*
Appointed judges are not required to answer to anyone for their rulings and,
consequently, they are more likely to do what they consider to be right as opposed to

kowtowing to political pressure or enduring “political meddling.”**° Conversely, the

advantage of a dependent judicial branch is that the judges in this system are accountable
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for their rulings. As a result, the likelihood of a maverick judge who fails to take into
consideration the law of the land and the will of the people is diminished.
Of the 50 states in America, only three have their legislative body elect judges:

Virginia, Rhode Island, and South Carolina.?®

Of these three states, only South Carolina
provides its General Assembly “full authority to choose judges.”?" What influence does
South Carolina’s form of judicial accountability have on the rulings that come out of the
state courts? Are the state judges willing to go against the state when they know that they
have to appear before the General Assembly every ten years to face reelection? Judge
Thomas J. Cooper heard the trial arguments in Abbeville and rendered the 2005 opinion.
Many participants in this study echoed the following sentiments stated by Ottoman, “I
had such high hopes for him because he was retiring.”?®? It was as if people in South
Carolina recognized that the judges had to answer to the General Assembly and, as a
result, were hesitant to take a position that could upset the state. Since Judge Cooper had
announced his retirement, many felt he was beyond the General Assembly’s possible
influence.
Introduction

When the Abbeville case was filed against various agencies at the state level, there
were a number of options for the defendants to consider as a form of response to the
lawsuit. For example, the state representatives could have contested the lawsuit in a court.
Additionally, the state could have conceded each of the issues raised by the plaintiffs
without a fight. Finally, the state could have worked with the rural school districts on a

compromise that would have placated all sides involved in the lawsuit. In the end, the

state representatives have a responsibility to do what is best for the state, which adds a
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layer of complexity to the lawsuit since the rural school districts wanted what they
thought was best for their students.

To fight the lawsuit would result in a lengthy legal battle that would tie up limited
resources for the state as well as the suing school districts. To concede each point would
take the responsibility of stewardship over public education from the General Assembly
and give it to the local school districts. To negotiate would work if both sides were
willing to come to the table and make concessions. The focus of this section is to use the
data from the interviews to answer the fourth research question, which reads, “Why did
the state choose to contest the lawsuit?” It is interesting to consider the degree of
confidence some state representatives might have had related to any lawsuit, including
Abbeville, as a result of judicial election process. When considering the time and
resources that were dedicated to this legal fight by both sides®®, was such a fight in the
state’s best interest? To answer this research question data will be taken from the
eighteen qualitative interviews to present the many possible reasons why the state opted
to fight the lawsuit as opposed to working with the plaintiff school districts to address
their issues.

Summary of the Interview Data

In this section the frequency of responses regarding to the various points raised in
the interviews related to the fourth research question will be reported. These frequency
counts serve to illustrate the degree of consensus for each response and help explain who
is offering the information as the frequency counts are disaggregated based on the
respondent’s affiliation to one of the three predetermined subgroups: plaintiffs’ case, the

defendants’ case, or undecided/unclear.
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The most common answer provided in the interviews related to the fourth
research question pointed out that the legal threshold, minimally adequate, was so low
that the state felt like it was already meeting its constitutional obligations. Seven
participants offered this answer. It is interesting to point out that the minimally adequate
ruling was handed down in 1999 and the state decided to fight the lawsuit prior to that
ruling. Of the seven people, two sided with the plaintiffs, three with defendants, and two
with the unclear/undecided.

Six people identified money as a reason the state chose to fight the lawsuit. These
six people felt the state saw a negotiated resolution to the issues of the lawsuit would
require more money then the millions spent to present the defendants’ case. Five of the
six people sided with the plaintiffs and the other person sided with the defense.

Five participants suggested that the reason the state opted to contest the lawsuit
stemmed from the fact that plaintiff school districts came from powerless areas of the
state and, as a result, had little political influence. The implication of this argument is that
if the plaintiff school districts had more influence the state might have been more willing
to listen and negotiate. Of the five people to suggestion this point, two sided with the
plaintiffs, one with the defense and two with the undecided/unclear.

The next point that was mentioned by five different participants suggested the
state contested the lawsuit because the sentiment was the General Assembly was
sufficiently supporting education. Three people who offered this answer sided with the
plaintiffs, one sided with the defense and one was undecided/unclear.

Three participants each only raised the final two points, but they are thought

provoking and merit mentioning. Three people implied the state contested the lawsuit
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because of race. Two of the three people who offered this explanation sided with the
plaintiffs and one was undecided/unclear. Three people also offered the other interesting
answer, and it suggested that ego was the reason the state opted to fight the lawsuit. All
three of the people to offer this reason sided with the plaintiffs.

These answers begin to tell some of the story regarding the state’s decision to
fight the Abbeville lawsuit. However, the issue related to this research question is far too
complex to allow a descriptive statistic to tell the complete story.

Reasons the State Challenged Abbeville

Chair pointed out a problem with the fourth research question when he posed the
following question, “Who is the state? | work for the firm that handled the lawsuit and |
am a former governor. [The former state Superintendent], for example, testified and she
was very much in support of the action.”?** For the purpose of this research question, the
state is confined to those who resisted the plaintiffs’ actions to create a more favorable
funding formula from the state. In this section nine different possible reasons the state
opted to fight Abbeville will be presented.

1. The state was supporting education.

Rabbit observed, “I could not locate any pronouncement that indicated that the
state, as an entity, had an obligation to support public education to the fullest extreme
possible.”?®® Rather, the standard that guided the General Assembly was the education
clause, which required a minimally adequate system of education. Chair pointed out that
the General Assembly “defended itself by saying that it was already addressing some of
the issues related to these poor, rural school districts.”?®® In addition, Table observed that,

“South Carolina was leading the nation when it passed the EFA. It recognized the
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abilities and inabilities of local communities to pay for education.”?®” Basically stated,
the state was not obligated to provide the best possible system of education, rather the
expectation was a minimally adequate system. And, since the standard was so low, the
General Assembly felt like it was meeting its constitutional obligation.

If the General Assembly assumed it was meeting its constitutional obligation, it
stands to reason it would fight a lawsuit contesting the opposite. Table explained that the
General Assembly’s decision to fight the lawsuit was not a manifestation, “of an
insensitivity on the state’s part. Rather, | think it is a larger implication that the state is
aware of the issues.”?®® Purple offered an alternative explanation related to the decision
to fight the lawsuit when she stated, “the state did not want to do anything about the
problem.”?®® Regardless of the motive, it appears that the state representatives felt that
the General Assembly was doing enough to fund education according the constitutional
standard it was obligated to follow.

2. The state’s position was affirmed by the 1996 and 1999 rulings.

By way of review, the first ruling related to Abbeville was rendered in 1996 when
Judge Cooper dismissed the lawsuit based, in part, on the legal precedence established in
the Richland case. Then, when that ruling was appealed to the state Supreme Court, the
minimally adequate standard was established. In both of these rulings two different courts
affirmed the defendants’ position, or that of the state. Ottoman offered the following
observation on the impact of the 1996 ruling, “when Judge Cooper threw it out he said, |
am paraphrasing here, in effect, “You do not have a case here and the General Assembly

is doing what it is supposed to be doing.””?" In regards to the minimally adequate
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standard, Table suggested, “it was clear that the state was making more than an adequate
effort.”?"

3. The constitutional standard-minimally adequate.

Throughout the interview process, most of those who sided with the plaintiffs
expressed disappointment over the state Supreme Court’s definition of the education
clause. Many felt the minimally adequate standard was morally wrong. Rabbit offered the
following significant insight on the minimally adequate standard, “the opinion had to
address the issue before the court in a fair manner.”?’ In other words, Rabbit recognized
that the state Supreme Court had to focus its opinion on the constitutional question it was
being asked to answer. It is not to say that the Supreme Court Justices who sided with
minimally adequate ruling felt the standard was the ideal for the state, rather it was true to
the wording of the state constitution.

Blue, an attorney by trade, offered this observation related to the state Supreme
Court ruling, “We are stuck in South Carolina with a constitution whose provisions have
been interpreted to mean the state is required to provide a minimally adequate
education.”?” The standard is the law and, according to Desk, success for the state was
“derived from that one word-minimally.”%" Black, one of the lead defense attorneys,
offered the following candid observation, “[the minimally adequate ruling] was a
standard that was very favorable to the defense.”?” Black went on to explain that the
state opted to fight the lawsuit because the General Assembly was, “in constitutional
compliance.”?"® Desk, a former state governor, analyzed the minimally adequate standard
and offered this reaction, “I always had questions about whether or not [the plaintiffs]

would be successful in this lawsuit.”?"’
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A possible reason Desk and others felt the minimally adequate standard favored
the defendants was that the General Assembly was providing a system of education
throughout the state and students were receiving an education. When asked why the state
challenged the lawsuit, Chair, a former state governor, offered this thoughtful suggestion,
“If the state did not defend itself, since it was a constitutional question, it could have been
dangerous. The state could have said, “We feel like we are meeting our constitutional
obligations, but let’s sit down and talk about it.””*"® Unfortunately for the children of
rural South Carolina, such a conversation never took place. Rather, the state recognized
that it was only obligated to meet a low standard regarding the system of education and,
as a result, opted to fight the lawsuit.

4. A money issue.

Within the umbrella of money there were two explanations as to why the state
contested the Abbeville lawsuit. The first answer related to money recognized that the
state would either have to take existing funds from other programs to supplement
education or raise taxes. These are difficult political and economic decisions few want to
make. Mirror explained the money issue by stating, “The funding, which was the remedy
in this case, was going to come from...the state legislature.”%”® The state did not want to
cut funding from other programs, and according to Ottoman, the political climate in the
state in the early 1990s precluded many from even considering the notion of raising
taxes. She went on to say, “I think the bottom line is money. The reason people fought it
is the price tag and where the money would come from.”?%

The second issue related to money centered on a defense stance that many stated.

White explained the position by saying that the state, “did not feel like there was a
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problem. The state did fund an adequate education and, perhaps, [the money] was not
being used as it should. The money should go into the classrooms and not into
administration.”?® Table explained this same idea by stating, “I think there is a possible
allocation issue, possible flexibility issue. Local schools do not have the flexibility to take
the funding given to their schools and use it where their students need it. Look at our
revenues streams, there is a lot of money that goes to the local schools.”?®* The state
might have decided to fight the lawsuit because there was sufficient money in the system,
however the money was not being used most efficiently.

5. Ego.

Another possible explanation concerning the state’s decision to fight the lawsuit
suggested ego, or an inability to admit there was a problem, was at play. Purple explained
it this way, “[the state] would have to admit that the current policies related to education
are not working. There is an ego issue at play.”%*® Ottoman recalled hearing her
colleagues express the following sentiment, “[t]here were some who said, ‘How dare they
sue us’ and ‘they are not going to win.””** Maple viewed the ego as, “arrogance. | think,
maybe more than arrogance, it is resentment that anyone would question their authority to
run the state.”?®® The disturbing aspect of this possible explanation is that people in the
General Assembly were willing to ignore the plight of students in rural school districts to
prove a point.

6. Plaintiffs had limited political power.

The implication of this possible explanation as to why the state chose to fight
Abbeville is that those that constitute the state only listen to those with political influence.

Political power in South Carolina is not evenly distributed throughout the state. Rather,
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there are population centers that have a greater share of the political power in the state.
Rabbit observed that, “[i]t is the most difficult thing in the world to get economically
affluent political leaders to say, ‘Let’s share the influence that we have with our less
fortunate neighbors.”?%®

One reason it is difficult to get those who have the political influence in any state
to share with those who do not stems from the fact that many people have no idea what
other people actually experience. Desk explained this phenomenon by stating, “many of
these folks are from suburban school districts and they had no clue of what it is like to

287 in these communities.

live in Bamberg or other rural communities and the challenges
It is a lot easier to horde political power when you are ignorant to the plight of others.
Red observed, “[t]he state is trying to satisfy everybody, particularly the
population centers because that is where the votes come from. And so, politics makes it
tougher on education.”?®® Orange provided this insight related to the Abbeville case,
“Some of the wealthiest school districts did not join the suit... So, your delegates and
senators in the General Assembly...decided to fight it.”?*® The lawsuit failed to attract
the most influential school districts, and without them the lawsuit did not garner the
support of the political power base of South Carolina. Failure to include the influential
school districts of South Carolina in the lawsuit also resulted in the loss of “the parent

advocates you have in the suburban areas”**°

, according to Desk.
Ottoman succinctly summarized the lack of political power within the plaintiff
school districts with the following comment, “[w]e are powerless. It is a double

whammy. We are rural and it is a community of color.”?** The implication of this

statement is that the state had no incentive to work with the plaintiff school districts.
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Rather, as a result of the lack of political power of these rural communities, the state
could opt to fight the lawsuit with few negative repercussions.

7. The role of race.

Another possible reason for the state choosing to fight the Abbeville lawsuit
compliments the notion that the rural school districts had no political power. In addition,
as stated above by Ottoman, these communities were predominantly minority. Maple
blunted stated, “the state is not meeting its obligations for these children. And, | do not
think it is coincidental that these children are black.”?*? Purple suggested that people in
the state “don’t want these children to be educated” and that the funding practices in the
state created a “caste system.”?*® For virtually the entire history of South Carolina, the
state’s economy has been built on the backs of cheap and uneducated labors, and a vast
majority of these people have been African Americans. As a result of this fact, some have
suggested that the state chose to fight the lawsuit because it did not want to lose this
cheap and uneducated labor force.

8. General Assembly’s duel roles.

The General Assembly is charged with the duty of funding public education and
took the lead in fighting the lawsuit. Juniper offered the following explanation
concerning these two duties, “the legislature is responsible for the problem and, since
they are so close to the problem, they do not see it as a problem. So, they are in no
position to fix it. They created the problem, how are they going to fix it?”?** In other
words, the General Assembly did not see their efforts at funding education as a problem

to begin with, so it does not seem likely that a lawsuit from these rural school districts is
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going to change attitudes. Rather, the General Assembly appeared confident that it was
meeting its constitutional obligations and, consequently, pushed to fight the lawsuit.

9. Limit the role of the courts.

Black presented the idea that the decision to contest the lawsuit stemmed from a
desire to limit the power or influence of the courts in South Carolina. He stated, “[t]he
fundamental policy reason is education is a policy matter. And, the state of South
Carolina, my clients, were very interested in preserving the rights of the elected branch of
government to make those policy decisions and not create a policy by judicial fiat.”®
Black saw his role in litigating the case as one of establishing a precedence for limiting
the influence of the courts in policy matters. The legal question in Abbeville, according to
Black, was “Does the opportunity [for a minimally adequate education] exist or does it
not exist? If it does not exist, why?”?* The case was not asking the court to tell the
General Assembly how to run public education and Black wanted to ensure that did not
happen.

These nine possible explanations provide greater understanding concerning the
decision by the state to fight the Abbeville lawsuit. The possible answers range from a
sense that the current system of public education in South Carolina fulfilled the General
Assembly’s constitutional obligations, concerns over money, or a certain degree of
ambivalence towards the plaintiff school districts due to their lack of political power and
influence. As was the case with the other research questions, this is a complex issue and
there is not one clear answer. As a result, the qualitative interviews proved to be the most
effective approach of collecting data explaining why the state might have decided to fight

the lawsuit.
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Other Issues

In addition to the nine possible reasons why the state decided to fight the
Abbeville lawsuit, there were other factors that came out of the interviews related to the
fourth research question that deserve referencing. In this section these five additional
possible factors will be discussed. The data from the interviews will be used to help
explain each one.

1. Judge election process in South Carolina.

As was discussed above, South Carolina is the only state in the union that
provides the General Assembly exclusive privileges in electing its judges. As a result, all
judges appear before the General Assembly every ten years to face reelection. This
process makes the judges accountable to the General Assembly for the way they interpret
law. The South Carolina election process allows judges to be susceptible to political
influence. Ottoman offered this observation, “[y]ou know there are always sidebar
conversations, at the country club, on the golf course, and in these social settings, that are
off the record. | just do not want to dismiss the role of how we elect judges and how that
may have played in some of this.”?*” Four participants in this study referred to the
election of judges as a possible factor influencing the outcome of the Abbeville lawsuit.
Ottoman described the unique relationship between the General Assembly and state
judges by stating, “judges are scared to do anything that might offend the General
Assembly because they have to come back before us for reelection.”?*® The state could
have decided to contest the lawsuit since it knew the judges that would oversee the trial
had to appear before the General Assembly to face reelection.

2. Lack of clear solution.
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Black talked about the difficulty in getting a number of educational experts to
agree on a core issue within education, let alone a solution. He observed, “There just is
no right or wrong or off/on switch for education. You can have 100 people all united with
an objective to improving educational achievement and have 100 ideas on how to do it.
And you would have very mixed results with respect to any of those individually or a
combination of them.”?*® With no clear solution to the problems faced by educators, the
situation appears nebulous concerning the best direction. As a result, the state may have
examined the ambiguity related to educational improvement and used it to justify fighting
the Abbeville lawsuit.

3. Implications of the lawsuit.

A decision to not fight the lawsuit would place the state in a difficult position and
would effectively take the stewardship of education away from the General Assembly.
Desk talked about how the state could not allow “the decisions about what steps to [to be
taken] out of [the General Assembly’s] hands.”*® Such possible ramifications by not
contesting the lawsuit provided sufficient justification for the actions taken by the state.
For example, according to Table, “education currently takes between 35 and 50% of the
state investment in public services. To accept the contentions of the plaintiffs would have
put the state in a position to make an even greater investment...in education.”*"* This
greater investment would require additional funds through taxes or reallocation of
existing funds. The state did not want to allow the courts to make such a decision.

4. Actions of the General Assembly.

In table 3.6 the actions of the General Assembly were compared to each of the

core arguments of the plaintiffs’ case. This table helped illustrate the fact that the General
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Assembly did take steps to improve education during the thirteen-year period while
Abbeville was waiting to go to trial. Table explained the situation by saying, “if you look
over the last decade you can see where the General Assembly has taken action to issue

statewide bonds to help with facilities”>*

and taken other steps to improve education
across the entire state. Based on these actions over the thirteen-year period, the General
Assembly “kept saying education is fully funded.”*% If the state felt education was fully
funded then they would fight a lawsuit that argued differently.

5. The inability to reach a compromise.

Ottoman discussed the results of her efforts to get both sides of this lawsuit
together talking in the early 1990s to resolve the conflict. “Initially, my efforts focused on
resolution, or trying to get us to resolve it. Come to a meeting of the minds rather than
dragging this case through the courts. Needless to say, my efforts were futile.”*** Desk,
attempting to explain why the two sides failed to engage in meaningful dialogue and
failed to reach some semblance of a compromise, said “I was concerned that we were
talking a good deal about things that needed to be done at the state level. And we were
not talking enough about reforms that needed to take place at the community level. Look
at the number of multiple school districts in small communities.”*® Desk, when
reflecting upon his experiences as governor while the lawsuit was active, stated, “we
have people who want to have one conversation or the other. They want to have the
money conversation or they want to have the reforms conversation. But they don’t want
to have them together. And my view is you need to acknowledge that both are

legitimate.”3%
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It is difficult to ascertain the influence these other factors had in leading to the
state’s decision to fight the Abbeville lawsuit as opposed to working to resolve it.
However, it appears that the decision to fight the lawsuit stemmed from a multitude of
factors.

Conclusion

Black shared this thought related to the Abbeville case, “I guess that was our
worst nightmare. Ten to fifteen years later we would still be in front of the Supreme
Court arguing some point, which we may let be. | hope not.”*’ Based on the fact that
both the plaintiffs and the defendants are preparing to appeal the 2005 ruling after Judge
Cooper rules on the motions from both sides to reconsider that ruling, it appears this case
is far from finished. It also appears that Black’s nightmare of a drawn out case could
easily become a reality.

This is unfortunate from many different angles. For example, there are many ways
to measure the impact of the Abbeville lawsuit. In time, the case has been alive for
fourteen years. In educational years, Abbeville represents an entire educational
generation. A student who entered kindergarten in 1993, when the lawsuit was first filed,
would have possibly graduation from high school during the 2005 — 2006 school year.*%
The trial could also be measured in dollars spent. In 2006, it was reported the trial had
exceeded the $12 million mark.**® However, one of the most alarming ways to measure
the life of Abbeville is in lost potential. Table 4.5 illustrates the loss potential by reporting
the number of high school dropouts in each of the plaintiff school districts during the
2005 - 2006 school year and multiplying that by the life of the Abbeville trial.

Table 4.5: Lost Potential Over the Life of Abbeville3

School | Number | Percentof [  Numberof | Number of Dropouts |
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District of Seniors | Graduates Dropouts since 1993
Allendale 99 63% 26 364
Dillon 2 244 64% 87 1218
Florence 4 90 73% 14 336
Hampton 2 103 58% 43 602
Jasper 170 81% 32 448
Lee 162 76% 38 532
Marion 7 81 68% 25 350
Orangeburg 3 NA NA NA NA

The average graduation rate for the plaintiff school districts, excluding Orangeburg 3
since no data were available on this school district, is 69% while the state average is 74%.
By taking the number of high school dropouts reported during the 2005 — 2006 school
year and multiplying it by the fourteen years sine Abbeville was first filed results in a
total number of high school dropouts in the seven school districts of 3,850. How many of
those 3,850 people ended up in jail? How many could have been productive members of
society if provided an opportunity for a stronger education? How different would those
3,850 people if someone had been able to take a greater interest in them?

However the Abbeville case is measured the end result is the same. The trial has
been costly in time, resources, and human potential. The state felt like it was in its best
interest to fight the lawsuit. Unfortunately, that decision has resulted in a court case that
appears to be far from over.

Research Question #5
Historical Introduction: The Role of Shame

Red offered the following insightful observation related to implementing change
in South Carolina, “[the state] has to be shamed into action... It sort of drags its feet on
everything. | mean...you look at the Citadel and the confederate flag issues. It just had to

be dragged along. It had to be shamed into action.”™* In 1993, a female high school
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senior in South Carolina applied for admission into the Citadel.**? Knowing that the
Citadel only accepted male students, Shannon Faulkner requested her high school
counselor remove all reference to gender from the application.*"* Faulkner gained
admissions into the Citadel based upon her academic performance, but that admission
was subsequently revoked once the university realized her gender.

For two years, Faulkner attended day classes but was not considered a cadet while
a legal debate regarding her admission to the Citadel raged in courts.®** At the heart of
this case was the constitutionality of a state funded college denying admissions to a
qualified student based on gender. During that two year period Faulkner faced a vast
array of harassment for challenging a long standing tradition in South Carolina. The
harassment included the vandalizing of her home, verbal threats, and “divine bovine”
references to her in the school paper.3®

After over two years of legal battles Faulkner was finally admitted into the
Citadel as the first female student. However, before that actually happened, the issue of
gender equity gained national prominence and brought a lot of negative attention to the
state. The negative treatment Faulkner received only heightened the degree of negative
international attention brought to South Carolina.®!

Four years after the Citadel issue was resolved, another hot button topic surfaced
that further tarnished South Carolina’s image nationally. The NAACP called for a
boycott of tourism to South Carolina due to the fact that atop the state capitol flew the
confederate battle flag.*'” The NAACP tried to work with the state behind the scenes to

get the flag removed but failed in their efforts. As a result, the boycott was issued.
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One of the most embarrassing moments to the state came in January 2000, when
Senator Arthur Ravenel “defended the flying of the Southern Cross [and referred] to the
NAACP as the ‘National Association of Retarded People.” He then apologized to
‘retarded people’ for associating them with the NAACP.”*!® Once again, the national
media descended upon South Carolina to cover this story. And, just like the Citadel
situation, the portraits of South Carolina were not favorable. By April of 2000 the state
senate passed a bill that moved the confederate flag from the top of the capitol building to
a pole in the front lawn. By May of the same year the House of Representatives passed
the bill as well and the flag was relocated. It is interesting to note that the NAACP has
not called off the boycott because of the prominence the confederate flag enjoys in its
new location.

In both of these stories South Carolina resisted change until the state was shamed
into action. For that reason a documentary film about the deplorable conditions of school
facilities within the school districts involved in the Abbeville case was entitled The
Corridor of Shame.?* Does South Carolina really need to be shamed before it acts?
Introduction

Before deciding if South Carolina needs to be shamed into action a question
regarding the quality of education must be asked. Does South Carolina need to be
ashamed of its system of education? The answer to that question depends upon the
criterion used to assess the effectiveness of the public schools as well as a person’s
individual experiences. As with any system of education, South Carolina appears to excel

in certain areas and struggle in others. However, if the representatives of the plaintiff
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school districts were asked if the state should be ashamed of its system of public
education the answer would be a resounding “Yes.”

The final research question guiding this study reads, “What was the 2005 ruling in
the Abbeville case and how did people closely associated with the lawsuit react to the
decision?” To answer this question the ruling will be presented, the interview data
summarized, and a detailed discussion of the various points made by the participants
presented.

The 2005 Ruling

After 102 days, over 80 testimonies, and roughly 4,400 pieces of evidence
submitted to the court, the Abbeville trial ended on December 9, 2004.%%° Judge Thomas
J. Cooper took over one year to craft his thorough ruling on the case, which was handed
down on December 29, 2005.%# After nearly 160 pages dedicated to reviewing the
lengthy trial, Judge Cooper posed a core question to Abbeville and offered his answer.
“Have the Defendants provided the children in the Plaintiff Districts the opportunity to
acquire a minimally adequate education? I find they have not.”3?? Judge Cooper
supported this conclusion through careful analysis of the PACT scores for the plaintiff
districts. Judge Cooper also examined the plaintiffs’ poverty levels and came to this
conclusion, “when those two factors [PACT scores and poverty] come together so
dramatically as they do in the case of the Plaintiff Districts, this Court is led to the
conclusion that the children of the Plaintiff Districts are not receiving the opportunity to
obtain a minimally adequate education.”®*

One could assume, after such a bold statements in favor of the plaintiffs, that the

rest of the ruling would prove to be a sweeping victory for the rural school districts,
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however such was not the case in Abbeville. Judge Cooper’s final ruling took each key
point of the plaintiffs’ case and offered the following opinion:
“The Court concludes that the instructional facilities in the Plaintiff
Districts are safe and adequate to provide the opportunity for a minimally
adequate education as defined in Abbeville County.
The Court concludes that the South Carolina Curriculum Standards at the
minimum encompass the knowledge and skills necessary to satisfy the definition
for a minimally adequate education as set out in Abbeville County.
The Court further concludes that the South Carolina system of teacher
licensure, including the minimum passing scores on Praxis | and the different
Praxis Il tests, is sufficient to ensure at least minimally competent teachers to
provide instruction consistent with the curriculum standards.
The Court further concludes that the inputs into the educational system, except for
the funding of early childhood intervention programs, are sufficient to satisfy the
constitutional requirements.
The Court further concludes that the constitutional requirement of adequate
funding is not met by the Defendants as a result of their failure to adequately fund
early childhood intervention programs.
Finally, this Court concludes that the students in the Plaintiff Districts are denied
the opportunity to receive a minimally adequate education because of the lack of
effective and adequately funded early childhood intervention programs designed
to address the impact of poverty on their educational abilities and

achievements.”*?*
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Judge Cooper ruled that the opportunity for a minimally adequate education did not exist
in the plaintiff school districts due to the lack of an early childhood intervention program
that would overcompensate for the lack of intellectual stimulation in the typical poor
child’s home. Based on the high poverty rates in the plaintiff school districts and their
low PACT scores, Judge Cooper ruled that poverty was negatively impacting students’
opportunity to learn. As a result, the state was ordered to develop a program to address
the early childhood issues.

The state immediately decided to develop a four-year pilot program to study the
effectiveness of a pre-kindergarten program. The General Assembly dedicated $24
million to this pilot study and placed pre-kindergarten programs in each of the eight lead
school districts in the Abbeville lawsuit. On July 13, 2006, the State Department of
Education held a meeting related to the creation of the pre-kindergarten programs in the
eight school districts. Two weeks later these school districts were required to submit their
application to run a pre-kindergarten program to both the State Department of Education
and the Department of Social Services.*> Needless to say, there was a lot to do in that
two-week window.

The state estimated the cost of the program at $3,077 per child.*?® The state also
made available grants to the school districts for equipment expenses that could not
exceed $10,000. Before the school districts could operate a pre-kindergarten program
certain steps had to be taken. First, classroom space had to be secured. This proved
difficult since inadequate facilities were one of the concerns raised in the Abbeville case.
Ironically, the state’s remedy to Judge Cooper’s 2005 ruling required the eight school

districts to do more with the already limited space that they had, which was reminiscent
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to the issues in the early 1990s related to fringe benefits and pupil transportation that
directly led to the lawsuit being filed. An example of how limited the school districts
were with space was provided by Dillon 2. Those charged with implementing the pre-
kindergarten program in Dillon 2 identified 280 students who qualified for their program,
but could only offer it to 140 students based on space limitation.*’

In addition to classroom space, the school districts had to meet various
requirements to obtain a Department of Social Services license authorizing the pre-
kindergarten program. To meet these requirements, the school districts had to have a fire
inspection, sanitation inspection, fingerprint teachers and administrators, pay various
fees, provide extensive documentation on those who would work with the students, and
provide training to teachers and administrators where the pre-kindergarten programs
would be housed.®?® All of this took time and money.

Aspen offered this commentary on the state’s action related to the Abbeville
ruling, “They said we had to serve every child who was free and reduced lunch or met
federal guidelines. That means | have to come up with facilities... | still have to go out
and find teachers... We are about $18,000 short on the money...no about $30,000 short
to run the program based on the money they gave us.”* The fact that the state failed to
fund the early childhood program adequately was echoed by Pine, Spruce, and Mirror.
Once again, there is a degree of cruel irony in the fact that the eight school districts go to
court in the hopes that South Carolina will fund education better and the end result of the
effort is another under funded mandate.

Ottoman offered a wonderful assessment related to the actions of the General

Assembly, “my colleagues, being the short-sighted people that they are, jumped on the
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ruling, “Well, that means we need four-year old kindergarten.” Well, hell, by the time the
kids go to four-year-old kindergarten it is too late, almost. The formative years are zero to
three.”3%

In commenting on the early childhood component of Judge Cooper’s ruling, many
people wondered about its completeness. For example, Chair wondered about “the
students after grade three.”**! Were they fine academically? Did they have the
opportunity for a minimally adequate education, assuming the pre-kindergarten gap was
eliminated? A number of people talked about Judge Cooper’s ruling “splitting the
baby”3*, or trying to avoid favoring one side over the other. If that was Judge Cooper’s
intention it is easy to understand why virtually everyone who participated in this study,
regardless of what side of the case they were on, expressed frustration with the ruling.
Summary of Interview Data

As for the reactions to the ruling, there were many different types. In this section
the most frequent reactions will be presented and disaggregated by the participant’s
affiliation to the case.

Ten people opening expressed frustration over the 2005 ruling. The frustration
transcended the affiliation the person had with the case. The ruling quite possibly served
to unite all in their displeasure of it. Of those ten people who expressed frustration with
the 2005 ruling, six sided with the plaintiffs, one sided with the defendants and three
were undecided or unclear.

Seven people made comments related to the 2005 ruling suggesting that it was
passive or that it did not go far enough. These comments suggested that the ruling was on

the right track but did not do all that it could have done to validate one side or the other.
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Of the seven people to express this thought, four sided with the plaintiffs, one sided with
the defendants, and two were undecided or unclear.

Eight people were appalled at the amount of money spent to fight this battle and
reflected on how the money could have been better spent on children. These sentiments
viewed the trial as a necessary evil since the General Assembly failed to fund education
appropriately. Based on these opinions, it is not surprising to find that six of the eight
sided with the plaintiffs and two were undecided or unclear.

Seven people talked about how the 2005 ruling fell short of their hopes and that
they anticipated the case being appealed to the state Supreme Court. Five of these seven
sided with the plaintiffs and two with the defendants. It does seem likely that once Judge
Cooper rules on the motions to reconsider the ruling, filed by both the plaintiffs and
defendants, that the ruling will be appealed.

Six participants voiced frustration with the remedy drafted by the General
Assembly in reaction to the 2005 ruling. Interestingly enough, all six who voiced this
frustration sided with the plaintiffs. This suggests that those who are living with the
issues raised in Abbeville, the professional educators, have a unique perspective that few
others have related to educating poor children.

These summaries begin to explain how people reacted to the 2005 ruling. With
the fifth research question, more so than any of the other four, there appears to be greater
consensus on the answers given. However, as is typically the case when contrasting
qualitative and quantitative data, the latter fails to provide the deep understanding that the
former can offer.

Universal Disappointment and Frustration
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As reported above, the degree of frustration with the 2005 ruling was widespread
and expressed by people in all three of the subgroups. No one group was frustrated with
the ruling, rather it appears that frustration was universal. In this section the frustration
expressed will be explored in greater detail to better understand what aspects of the ruling
were frustrating.

It is interesting to listen to the comments of the attorneys for both sides related to
the ruling. Black, one of the defendants’ lead attorneys, said, “I am disappointed. I think
the order is so good in so many respects and so consistent with our view of the framing of
the issue and then it kind of jumps off at the end.”** Black thought the defendants were
winning until the judge changed directions right at the end.

By contrast, Red, one of the lead attorneys for the plaintiffs, said, “[n]Jobody likes
the ruling. It takes chunks of their case and it takes chunks of our case and it puts them
together... In the end, | view it as a win.”*** It is odd to talk of the trial in terms of
winning or losing when students are the ultimate winners or losers, depending on the
results of this case and the actions those charged with developing an educational system
that prepares students to succeed in the 21% century.

Rabbit observed that the ruling did not appear to go far enough when he said, “the
opportunities that a few of us have received have not been given to everybody.”** In
other words, the 2005 ruling and the General Assembly’s remedy only address four-year-
old early childhood education. Pine recognized the importance of early childhood
education and intervention in closing the achievement gap, but “[w]hat they do not
understand is that it just gets compounded with the older ages. And that is where you start

losing them. Once they reach that age, the [key] decision [is] whether they are going to
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come [to school and apply themselves academically] or [not come to school and] fall
farther behind. Some [students] are so far behind they just drop out.”*® The ruling did
not address those students who were already in the system and provided no additional
support for those students who receive the early childhood education as they progress
academically.

Some of the disappointment and frustration expressed about the 2005 ruling
focused on specifics of the case. For example, Juniper was one of three people to pose the
following question, “How could the court rule that facilities were minimally
adequate?””**" Purple could not believe the judge deemed the quality of teachers in the
plaintiff school districts minimally adequate.®*® When considering the amount of
evidence that was presented in the trail related to the facilities and teacher recruitment
and retention efforts, the fact that Judge Cooper deemed them minimally adequate must
have been offensive to some.

Rocker voiced her frustration with the case when she said, “I am frustrated with
how long these cases take.”**° It does seem to be a reasonable reaction toward Abbeville
since the case has taken over fourteen years to adjudicate, and there is no end in sight for
it. School finance cases do take a long time to resolve.

Two people expressed disappointment with the General Assembly and their
perceived inactions that brought on the trial. Maple expressed his frustration by saying, “I
am very disappointed and | am disappointed in our state leaders. They just pay lip service
to education and do not stand up.”**° Rabbit expressed disappointment that nobody took
the minimally adequate ruling from the state Supreme Court and saw that as an invitation

to “do something™3** for education beyond the constitutional minimum.



170

Maple compared the 2005 ruling to “a divorce case and neither side was very
happy. If it was a divorce case the state got to keep the house, the car, the beach house,
and [the plaintiffs] got to keep the kids with no alimony.”*** Purple was more somber in
her assessment of the 2005 ruling, “[i]t is extremely frustrating to know that we are
perpetuating poverty and ignorance and an overcrowded penal system.”**?

Although the frustration or disappointment expressed differed from person to
person, virtually everyone felt “let down™3** from some aspect of the 2005 ruling. The
detailed examination of the various types of frustration and disappointment help explain
how people reacted to the 2005 Abbeville ruling.

Minimally Adequate Restrictions

Much of the frustration or disappointment regarding the ruling was directed at the
minimally adequate ruling from the state Supreme Court. In this section the various
reactions to the 2005 ruling that centered on the minimally adequate phraseology will be
discussed.

Desk commented on the minimally adequate ruling, “[t]he problem was the
constitution did not set the bar at a level that would have allowed [the plaintiffs] to
prevail in the lawsuit. | mean, minimally adequate is such a low threshold. It’s an
inappropriate threshold, but it is the law.”** It is not ethically correct for a state to aim
for a minimally adequate system of education, but according to the state constitution, that
was all the General Assembly was required to provide its citizenry. Orange offered this
explanation, “[y]ou have to look at the constitution of South Carolina, which says that the

12346

state will provide for a free school system. There is nothing in the education clause

that obligates the General Assembly to do more than that.



171

Pine expressed his frustration with the limits on the lawsuit created by the
minimally adequate ruling. He said, “to me it doesn’t say much about our educational
system when we are measuring everything in terms of minimal. The very basic...the
ability to read and write and do numbers on the 6" grade level... That is just above
illiterate.”**" Despite its limitations, the minimally adequate ruling was consistent with
wording of the education clause. This fact did not stop Orange from stating that a
minimal adequate standard is “only going to produce a minimal ruling.”**®

That is not to suggest that minimally adequate ought to be the standard the
General Assembly should aim for, rather, it is all that the state is required to do by the
constitution. Ottoman offered this assessment of Chief Justice Finney, the author of the
minimally adequate ruling, “in my opinion, it shows that the Chief Justice knew this
state, knew what would work, and knew what he would be able to get away with legally
and constitutionally.”**® Chief Justice Finney’s minimally adequate ruling succeeded in
keeping the case alive despite the precarious political tightrope the state Supreme Court
had to walk in expressing this opinion. Rabbit offered this assessment concerning the
Supreme Court’s definition of the education clause, “the idea that the state has an
obligation is still alive.”** There are four justices on the state Supreme Court, so for an
opinion to become law it must be endorsed by at least three of the four justices. That is
not always an easy proposition and when the minimally adequate ruling was handed
down one of the four justices dissented.***

Rabbit interpreted the minimally adequate ruling as the state Supreme Court
saying, “to South Carolina, ‘We have a dilemma. Let’s go out and do the best we can to

resolve that dilemma.””**? It was as if the ruling written by Chief Justice Finney
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highlighted a significant educational issue and attempted to keep the door open for those
in power to address it. Rabbit also speculated that Chief Justice Finney was hopeful the
ruling would, “get some movement where the divergent political opinions would come
together.”**® In the end, Rabbit viewed the state Supreme Court’s actions as sending
political leaders “with a message” that there is a problem with education that transcends
the constitution.*** Rabbit also argued the minimally adequate ruling provided the state
the opportunity “to take the high road” and fix these problems outside of the
courtroom.*®

Although many have been critical of the minimally adequate ruling from the state
Supreme Court, the fact remains the opinion kept the Abbeville case alive. In addition, the
ruling sent a message to the state that there were problems with the system of education
that might not be best resolved in the courtroom. Finally, the ruling provided the state and
educational leaders the opportunity to work on a resolution. Unfortunately, to date, that
type of dialogue has not occurred.
A Lose-Lose Ruling

Other reactions to the 2005 ruling classified it as a losing proposition for everyone
involved. The state lost because it had to fund an early childhood education program. The
plaintiff school districts lost because they did not receive all of the additional funding
they sought from the state to provide their students a quality education. And, ultimately,
certain students lost because they receive an inferior education based on geography. In
this section additional reactions to the 2005 ruling will be presented and the actions of

Judge Cooper will be compared to those of Chief Justice Finney.
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Rocker referred to the 2005 ruling as “fairly passive.”**° The justification for this
assessment stemmed from the impact it had on the educational climate in South Carolina.
“The only thing the General Assembly pulled out of that ruling was that it needed to
invest in early childhood education. And, quite frankly, the state was already positioned
to do that.”**” According to Rocker, the General Assembly was already looking at
instituting an early childhood pilot program when the ruling came down in 2005. The
passivity of the ruling comes from the fact that, despite Judge Cooper stating that the
state was not providing an opportunity for a minimally adequate education, the ruling had
no discernable impact on education in the state.

Blue thought Judge Cooper was trying to, “split the baby. He appeared to want to
create a win-win situation for everyone involved in the case. The ruling did not go far
enough.”**® What would a win-win situation look like? It seems reasonable that everyone
would walk away from the experience content. The ruling appears to say the plaintiffs
won the case, but then side with the defendants on virtually every point. Black observed,
“l think the court basically agreed with our conceptual structure of the issue, and then sort
of jumped off the train at the last minute.”%*

Some took a more positive view of the 2005 ruling. Purple argued, “the ruling had
benefits for both sides of the case.”*®® Aspen argued that the ruling gave “both sides a
bone. The state got the bigger bone and the plaintiffs got the smaller bone.”*** However,
the benefits, or bones, from the ruling proved unsatisfactory for virtually everyone
involved. Rocker called the ruling “politically comfortable... | don’t think anyone has
won from [school finance] lawsuits. | do not see deep change or, at least, massive change

that is beyond the current political will.”*%?
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There is another possible angle to consider the 2005 ruling. Desk is the only
person to participate in this study who expressed open support for the 2005 ruling. He
said, “I chuckle a little bit because, in the end, | probably was the closest to what the
judge said. He basically said, “You (the state) started on the right path but you have not
gone far enough.””**® Judge Cooper avoided telling the state what it needed to do. Why?
Was he too passive as some have suggested? Did he miss the facts presented in the case?
Or, is it possible that Judge Cooper and Chief Justice Finney had similar objectives with
their respective rulings? Chief Justice Finney sought to present a ruling that would
encourage state leaders to enter into a dialogue concerning public education that went
well beyond the constitutional mandates, since those mandates were so low. Six years
later, it seems possible Judge Cooper may have been trying, once again, to provide the
state officials an opportunity to improve education. If either court had prescribed
remedies on the state, it seems likely the General Assembly would have resisted change
every step along the way. If it was the intention of Judge Cooper to give the state another
opportunity to go beyond the constitutional minimum related to education, then the 2005
ruling makes more sense. Red offered this thought on Judge Cooper, “I think he thought
that, ‘If I could get them started right then we (the state) would take a huge step
forward.””3*

In considering the 2005 ruling, as well as the previous ones related to Abbeville,
no court is endorsing the quality of the education offered in the state of South Carolina.
Rather, each court is looking at the legal question and the limits of the state constitution
and practicing judicial restraint. Though they might want to do more for public education,

the courts are adhering to the wording of the state constitution. If the judges who have
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worked on this case have attempted to encourage the state to enter into a dialogue
centered on public education, then the 2005 ruling can still be a win-win for everyone
involved, if those conversations take place.

The Moral Obligation Related to Education

A majority of the frustration or disappointment associated with the 2005 ruling
surfaced because of the moral components of education. Realizing that education is the
great equalizer in American society, it becomes difficult to reconcile a system of schools
that favors one group of students over another based on a capricious factor such as skin
color, socio-economics, or geography. In this section the moral dimensions of the
Abbeville case will be presented to better understand how people close to the case reacted
to the 2005 ruling.

Red offered this assessment of the 2005 ruling, “nobody is happy. And, I really
think there are children in this state who were left out of the ruling. [The judge]
overlooked large chunks of the student population.”*®®> The ruling does not address the
needs of those children older than eight years old, as if they were without issues. Pine
observed, “[the lawsuit] has cost millions of dollars for the state and the school districts.
That money could have been spent a lot better in the schools.”**® The money spent on the
lawsuit by both the plaintiffs and the defendants could have done a lot for the rural
schools. Red bluntly stated, “[w]e ought to be ashamed that we allow two South
Carolinas to exist.”**’

However, the moral issues related to the Abbeville case did not come out in the
trial. Why? Desk said, “I always looked at the question of the lawsuit as one where the

court was asked if the state is meeting its constitutional obligations and not its moral
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obligations.”**® That statement only serves to emphasize the fact that the courtroom is not
the best place to have a moral debate related to education when the state’s education
clause is devoid of any quality standard. This helps explain why Rabbit hoped, “[the
state] would have recognized that [it] had an obligation to provide and promote the best
quality of education possible.”*®°

The moral frustrations expressed related to the 2005 ruling centered on the fact
that the courtroom debate did not delve into the issue sufficiently. However, it appears
few took the time to determine if the courtroom was the right place to have the discussion
on educational issues. Desk offered this assessment of the entire lawsuit, “we missed an
opportunity to have this statewide conversation about what we could do without court
intervention to improve education for all of our children.”*”® Hopefully South Carolina
has not missed the opportunity for this statewide discussion; rather the state has
postponed the conversation. The systemic changes that people were hoping would come
out of the lawsuit might only come when all interested parties sit down together and
discuss educational issues in detail.
Additional Reactions

In addition to the reactions already discussed there were five others that merit
mentioning. These five reactions will be discussed in this section.

1. An appeal is imminent.

Mirror suggested the 2005 ruling fell significantly short of addressing the needs of
the students in the rural school districts.*”* As has been mentioned, there were so many
aspects of the plaintiffs’ case that went unaddressed or inappropriately overlooked by the

judge. Maple offered this assessment of the 2005 ruling, “[it] does not do enough and it is
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not permanent. The whole infrastructure of education needs permanent strength.”%’? The
ruling tends to lightly touch the surface of the issue related to education in the rural
school districts and not get to the core points of discussion. As a result of this failure on
Judge Cooper’s part to get to the core issues, Pine offered this comment, “we still have
not got there. And | feel like we will move on to the state Supreme Court.”*”® Red said,
“I think we probably have an obligation to appeal if that is what our clients want us to
do.”** Right or wrong, the case is likely headed back to the state Supreme Court once
Judge Cooper rules on the motions to reconsider his 2005 ruling.

2. Money.

As was reported earlier, it is estimated that over $12 million” has been spent on
the Abbeville lawsuit. That is a lot of money that could have been used to help education
in many different ways. Aspen shared this comment related to the money spent on
Abbeville, “I would appeal [the ruling] on the one hand, but then again, | do not like
spending the taxpayers’ money this way.”*"® However, Aspen concluded that the lawsuit

is important and that the school districts are in it for the long haul.*"’

Another interesting
comment related to the money came from Purple, “I was appalled that the state balked
and they spent millions of dollars on attorneys to fight against providing districts with
what they need and support, not just money but education support, not just what our
constitution says, but also what is right.”*® A lot of money was spent to fight the case in
a courtroom and not enough money and time was dedicated to doing what is right for

education.

3. Problems with litigation.
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The problem with school finance court cases, in particular, is they take a
significant amount of time to resolve. For example, Abbeville has taken thirteen years to
reach the point it is at currently and, unfortunately, it appears the lawsuit is far from being
completely resolved. Desk offered this insightful comment that explains the potential
pitfalls of litigation:

“And my own view was, as | told people from time to time, if you want a court

solution we are talking about something that can take ten to fifteen years. Let’s

say the court rules that it is not minimally adequate, how many times are you
going to bounce back to the Supreme Court in determining whether or not the
state has crafted an adequate plan? Well, long enough that if you put your
shoulder to it, you could get something done legislatively. | have always been
skeptical of court ordered solutions because | have seen the games that go on to
impede the implementation of court ordered solutions.”*"®
Juniper also expressed concern with the litigation process, “l am frustrated with the fact
that we have to litigate these types of issues. We ought to have the commitment as a state
to do what is right and not bog down in petty discussions over constitutional
obligations.”*®° The implication of these two comments is that litigation is not the most
effective way to bring about change. If possible, a dialogue between the two sides will
result in more meaningful, quicker, and less expensive change. However, those benefits
are predicated upon both sides demonstrating a willingness to talk with one another.
4. The gains of the lawsuit.
Black recognized the 2005 ruling did state that the opportunity for a minimally

adequate education does not exist in the plaintiff school districts. However, he did not
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agree with the ruling and anticipated an appeal from the state.*** Blue called the 2005
ruling a narrow victory for the plaintiffs, “at best. The judge missed an opportunity to
make a difference for the plaintiffs’ districts.”** However, the judge’s responsibility is to
interpret law and not to “make a difference for the plaintiffs’ districts.” Blue also offered
this observation related to the ruling, “I guess the eventual (2005) ruling from the trial
judge is light years from where this started.”** This point is significant. Judge Cooper
dismissed the case in 1996. By 2005, Judge Cooper ruled that the opportunity for a
minimally adequate education did not exist. That is quite a change of position in a few
years time.

Other gains related to the lawsuit, according to Pine, were many. He argued, “we
will get a little more than we would have got if we had not filed this lawsuit.”*** The
direct impact of the lawsuit might be limited to the early childhood programs, but the
influence of the lawsuit on education does not stop there according to Red. She stated, “I
think the lawsuit may have had something to do with the state passing a bond in 1999 for
building construction... So, even if we do not win the lawsuit, | think by exposing these
issues and having them in the open it sort of prompted the right response.”%®
Conclusion

The reactions to the lawsuit were numerous and widespread. They ranged from
frustration and disappointment to a hope that the case would still positively impact
education. It does not appear that many in the state, regardless of the side of the lawsuit
they supported, were willing to engage in conversations on education. That is
unfortunate, since both the 1999 and the 2005 rulings could have been invitations to the

state to engage in a meaningful conversation related to their moral obligations toward
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education. Chair offered this observation, “I do think it is good for the state to have to
deal with this type of an issue.”3
Conclusion
The purpose of this chapter was to use the interview data to answer the five
research questions. The answers provided for each of the research questions offers a more
complete picture of Abbeville. However, as is the case with any quest for understanding,

this in-depth analysis of Abbeville has produced more questions than answers. These

questions, along with a more thorough conclusion, will be presented in Chapter Five.
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CHAPTER FIVE: CONCLUSION
Introduction

The objective of this chapter is to bring some degree of conclusion to this study
on Abbeville. The conclusion to this study will be divided into six sections. The first
section will be an overview of the study that reviews the purpose, methodology, and data
analysis used to document the beginnings of Abbeville. The second section will present
five conclusions drawn from the findings of this study. The third section will review the
implications of this study. The fourth section will present the author’s observations
related to the study and the process. The fifth section will review five suggestions for
future research. Finally, this chapter concludes with the author’s final reactions.

Overview of the Study

In this section a review of purpose, methodology, and data analysis related to this
study will be presented. A thorough review of the conclusions and implications of this
study relies on a review of its intentions and achievements.
Purpose

Although the amount of research conducted on school finance cases is extensive,
to say the least, Abbeville is one of the most recent school finance court cases to be
adjudicated. And, as a result of its newness to the study of school finance litigation,
Abbeville needs to be the subject of multiple scholarly examinations to determine its
implications and significance. This study was needed in the field of school finance

litigation since it begins the dialogue and examination of Abbeville.
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The purpose of this study was to document the processes leading up to and
affecting the Abbeville case. This study sought to examine the inception of the case by
answering the following five research questions:

6. What political and economic conditions were present in South Carolina in the
early 1990s that led to the decision to file the lawsuit?

7. How were the eight lead school districts selected to be a part of the plaintiffs’
case?

8. What legal arguments did both the plaintiffs and defendants use in Abbeville?

9. Why did the state choose to contest the lawsuit? And,

10. What was the 2005 ruling in the Abbeville case and how did people closely
associated with the case react to the decision?

Methodology

This study employed the case study conceptual framework as the guiding
principle to best answer the five research questions. The case study approach to
understanding an event or phenomenon is ideal when the focus of the study appears
inseparable from other factors. Abbeville is an event that cannot be understood without an
understanding of many other events, such as previous school finance cases in South
Carolina, current legislation related to education, and the state constitution, to mention
just a few.

The use of qualitative interviews proved ideal in procuring detailed answers to the
five research questions. The open-ended questions allowed the participants the
opportunity to discuss in-depth the various aspects of Abbeville and allowed for multiple

follow-up questions. The findings and conclusions related to this study could not have
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been achieved without the use of qualitative interviews. In an effort to increase the
credibility and authenticity of the interview data each participant was assigned a
pseudonym to protect his or her anonymity and provided the opportunity to review the
interview transcript to ensure accuracy.

Data Analysis

The data from the interviews were meticulously scrutinized to produce the
reported findings. This process included transcribing each interview and providing the
participant the chance to review and correct the transcript. The interviews were coded
related to the five research questions. These coded data were then chunked together to
produce the various themes identified in Chapter Four related to each of the five research
questions.

In addition, to support the findings that surfaced from the interviews, various
primary documents were reviewed and reported where appropriate. These primary
documents included current legislation related to education, various statistics related to
education (student performance, demographics, teacher pay, etc.), newspaper reports on
the actual trial, and the state constitution. The combination of these primary documents
with the interview data produced the desired triangulation that resulted in an increased
credibility.

Conclusion

The purpose of this study was to document the processes leading up to Abbeville
by detailing the case’s inception. This was achieved by answering the five research
questions that guided the study. The five research questions were answered by combining

the data from the eighteen qualitative interviews and various primary sources. These data
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sources produced the desired triangulation that resulted in a higher degree of credibility
for the study.
Conclusions
As a result of the findings section, there are six conclusions to this study that
require greater discussion. These six conclusions are:

1. Mistakes in the Abbeville case: For a number of reasons decisions were made that,
ultimately, hindered the plaintiffs’ case. For example, it appears the eight lead
school districts were not the best ones to present the complete argument before
the court. Although the school districts were strong in one or two of the key points
of the case, all eight were not strong in all of the points. As a result, the plaintiffs’
case was less effective. Another example of mistakes associated with the case
includes the number of witnesses and pieces of evidence submitted to the court. It
appears like the judge was asked to consider too much. A more focused argument
could have produced different results. Finally, the focus of the case appears to
have changed over the course of the lawsuit. This proved problematic since
people were not certain what the lawsuit was asking the court to consider. In
addition, even after the state Supreme Court focused the lawsuit on minimally
adequate, the plaintiffs’ case did not completely adjust. It appears that these
mistakes took a toll on the overall effectiveness of Abbeville and limited its
influence on the financial climate in South Carolina.

2. Students in rural parts of South Carolina are in need of additional assistance: The
data presented in this study clearly indicate that students in rural parts of South

Carolina come to school ill prepared for school due to “generational poverty.”*
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Issues surrounding generational poverty include illiteracy, poor nutrition, lack of
intellectual stimulation in the home, lack of health care, inadequate transportation,
and poor living conditions. As a result of these issues, children in school districts
with high poverty concentrations are already behind their peers in other parts of
the state before they begin school. However, the inequitable educational
experiences do not end once students enter school. The education gap that exists
prior to students enrolling in kindergarten only widens, or compounds, as students
progress academically. As a result, these rural school districts have dismal scores
on all academic indicators and unacceptably high dropout rate. Something must
be done to reverse this trend in South Carolina.

Litigation concerns: If Abbeville is any indication, school finance court cases have
significant costs, regardless of the measurement used. Abbeville was first filed in
1993 and, fourteen years later, it does not appear that the case is close to
resolution because both sides have intimated at appealing the 2005 ruling. In
addition, an estimated $12 million have been spent on the lawsuit to date.? Also,
it is estimated in this study that during the fourteen years that Abbeville has been
litigated at least 3,850 students have dropped out of school from the plaintiff
school districts. That is a significant expense in human capital when considering
how many of these high school drop outs may have ended up in jail, on welfare,
or in some other position in life that precludes them from being a contributing
member of society. Finally, once a lawsuit is filed it become more difficult to
enter into discussions to improve the situation because both sides become more

distant from one another. Desk explained how the Abbeville lawsuit impacted
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those at the state level, by stating, “you can bet that that [the early childhood
program] is all that is going to be done [by the state for the plaintiffs].”® The
implication of this statement is that once the lawsuit was filed people at the state
felt no more need to work with education leaders from the plaintiff school
districts.

Minimally adequate in the constitutional standard: The state Supreme Court
rendered a ruling in 1999 that kept Abbeville alive and provided the defendants, or
the state, with seemingly the lowest possible constitutional standard to meet.
Regardless of a person’s opinion on the ethical or moral components of the
minimally adequate standard, the state Supreme Court did adhere to the state’s
constitutional guidelines when it offered this definition of the education clause. In
other words, legally, the minimally adequate standard is consistent with South
Carolina’s Constitution. Since the standard is so low, it is difficult to imagine a
situation where minimally adequate will help improve the situation for students in
the rural school districts of South Carolina. In fact, considering the minimally
adequate standard, it is surprising that the plaintiffs were able to receive the early
childhood component out of Judge Cooper in the 2005 ruling. However, to expect
the minimally adequate standard to do much more for public education in the
rural settings, not to mention throughout the state, appears naive and misguided.
Conversation on moral obligation: Gatto talked about the need for a, “ferocious
national debate that doesn’t quit, day after day, year after year, the kind of

’14

continuous debate that journalism finds boring”” to genuinely improve education.

Educational and political leaders in South Carolina need to change the focus of
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the discussion related to the quality of education in the state from the
constitutional obligation to one examining the moral implications of the current
system. The discussion needs to focus on the skills all students in South Carolina
need to compete in the 21* century. And, as Gatto said, the discussion must be
continuous. The solutions to education are not going to be found in the courtroom
or the front page of the newspaper. Rather, the solutions will be found as great
minds come together for continuous dialogues on the moral obligation the state
has related to education.

6. South Carolina has the talent pool to develop long lasting solutions to the issues
raised in Abbeville: If the eighteen people who participated in this study are any
indication of the talent within the state of South Carolina, then it seems apparent
that education, legal, and political leaders have the skills necessary to solve the
issues faced by rural school districts if they decide to do so. Those that
participated in this study were quite impressive, thoughtful, and desirous to
improve the current situation. It was an honor to listen to these people discuss the
issues related to Abbeville and share their solutions.

Implications
There are three implications to this study that require deeper exploration and
explanation. The first implication is that litigation should be the last option. Beyond the
concerns associated with the time, cost-both money and human capital, and the
uncertainty of the outcome, litigation offers limited opportunities for those seeking relief
from the state’s funding practices. For example, if Judge Cooper had ruled that the

current educational system in South Carolina failed to measure up to the minimally
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adequate standard in every aspect argued before the court, then it would have been a
significant victory for the plaintiffs. However, it stands to reason that the defendants
would have appealed. In addition, the General Assembly would work on developing a
remedy to the judge’s ruling. That remedy would eventually be challenged in the court
system if the plaintiffs deemed it inadequate. The end result would be a victory for the
plaintiffs that would be contested in courts for years to come.

Another possible outcome for the plaintiffs would look something like the 2005
ruling. The plaintiffs spent the fourteen years and millions of dollars arguing that the
current educational system fails to meet the minimally adequate standard, and the judge
only gave them the early childhood component of their case. That had to feel like a
qualified victory for the plaintiffs that only produced limited results for the schools.

The third possible outcome for the plaintiffs is a ruling that completely sides with
the defendants and the plaintiffs receive no relief from the courts. The legal history of
South Carolina offers one example, Richland v. Campbell®, where the judge dismissed
the case and the plaintiffs received nothing for their efforts. Of these three general results
from a lawsuit, those suing the state do not stand to make significant gains with any of
them. For that reason, the first implication of this study is that litigation should be
employed only when all other avenues of resolution have been exhausted.

A second implication from this study is that South Carolina’s education clause
does not contain a quality standard strong enough to require the General Assembly to do
more than what is minimally adequate. The fact is that the General Assembly is not
constitutionally bound to do more than the bare minimum. And, based on the 2005

Abbeville ruling, that standard is very low according to Judge Cooper.
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The final implication from this study is that there needs to be a discussion
statewide concerning education. The discussion must be continuous and it must shift the
focus to a different topic. Instead of debating what the General Assembly’s constitutional
obligation is related to public education, the focus must be on its moral obligation toward
improving the learning opportunities for all students. This type of discussion will result in
the desired outcomes for the plaintiff school districts, as well as the non-plaintiff school
districts.

Observations

As | review the experience of conducting a thorough study on Abbeville I am
struck by a few observations. First, | am not convinced that litigation was the best route
for rural school districts in South Carolina. | recognize the fact that the General Assembly
was virtually unresponsive to the plight of these school districts in the early 1990s, but |
have the advantage of looking at the results of the efforts fourteen years after it was filed.
I see a lot of time and resources dedicated to this effort and the end result, to date, is an
early childhood pilot program for the next four years that, like other state mandates, is
currently under funded. | wondered throughout this study if the threat of a lawsuit was
more powerful in bringing about change than the actual lawsuit proved to be in South
Carolina.

In addition, | was impressed with the intelligence and thoughtfulness of the
eighteen people who participated in this study. Throughout this effort | thought that these
people needed to talk to one another as opposed to me. | feel certain, based on the quality

of people | worked with in this study, that South Carolina has the intellectual resources
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necessary to improve the educational opportunities for all of its students. However, the
continuous dialogue must first begin for the ideas to surface.

Finally, I was amazed at how accommodating people were to a graduate student
from Virginia. | had two former governors, attorneys, educational leaders, and politicians
who seemed to stop everything to talk with me about Abbeville. | was impressed with
how willing people were to be helpful in this quest for greater understanding related to
Abbeville.

Suggestions for Future Research

There are five suggestions for future research that stem from this study. Each will

be presented as a question, followed by a brief discussion.
1. How effective is litigation in achieving the desired outcomes from the perspective
of those contending the state is not funding education properly?
This point has been discussed already in this chapter. There have been significant
resources, both time and money, tied up in litigation in general. Do the lawsuits produce
the desired outcomes? It would appear that Abbeville produced two losers, the state and
the school districts. Both put a lot of resources into the trial and neither received a sound
return on the initial investment.
2. Who is the state? Does the state of South Carolina feel a moral obligation to
improve education?
Realizing that the discussion related to education needs to move from constitutional
obligation to a dialogue regarding the state’s moral responsibility, it would be interesting
to determine who is the state and if these people would be willing to enter into this type

of discussion on the state’s moral obligation. The new state Superintendent appears to be
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pushing for the type of dialogue that is a prerequisite to lasting change and it will be
interesting to see the support or resistance he faces over the next four years.

3. What impact will the 2005 ruling eventually have on public education in South

Carolina?

At some point the plaintiffs in Abbeville will be able to go back to the courtroom and
argue that the early childhood intervention did not close the achievement gap like Judge
Cooper intended it to do, assuming it does not. The future argument is that the General
Assembly needs to do more to help the students in the rural, poor school districts in South
Carolina. This study would examine the impact that the early childhood program had on
closing the achievement gap and if other indicators improved as a result of the early
childhood efforts. If not, the plaintiffs would be armed with more data to say that the
remedy offered by Judge Cooper did not go far enough.

4. How have the plaintiffs’ and defendants’ legal arguments changed over the life of

Abbeville if the 2005 ruling is appealed?

Assuming Abbeville is appealed to the state Supreme Court, it would be interesting to
look at the evolution and refinement associated with the arguments used by both legal
teams. The case morphed from a $8 million solution to one that requires $1 billion to
solve. With this growth in the scope of the case came a refinement of the legal arguments
used to convince the courts. As this case inevitably heads back to the state Supreme Court
it would be interesting to assess the changes in the arguments used throughout the life of
the lawsuit.

5. Does the election process of judges impact rulings against the state? How many

judges have not been reelected by South Carolina’s General Assembly? Why?
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There were many participants in this study who argued that the judge election process
impacted the 2005 ruling. A study on the election process could affirm or refute this
assumption. This would be of interest since South Carolina is the only state to allow its
General Assembly exclusive authority related to a judge’s election.

Final Reactions

I am a better person for having completed this study. | gained a greater
appreciation for qualitative research as a result of this study. | obtained data that would
not have been obtainable any other way. In addition, the data collected provide a wealth
of understanding and insight into Abbeville.

Finally, I am hopeful that people on both sides of this issue in South Carolina will
agree to come together and talk about the issues. There appears to be a significant
problem in rural areas of South Carolina and the need for a solution is great. | hope
people will forget about the courtroom and think about the individuals who can benefit
from much needed assistance.

The purpose of this study was to document the processes related to the inception
of Abbeville. This was achieved through the collection of data from eighteen interviews.
These data, coupled with various primary documents, provided detailed answers to the
five research questions that guided this study. This study will add to the study of school
finance litigation and hopefully encourage people throughout the state to look for ways to

improve the educational opportunities of all students in South Carolina.
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Appendix A: The Research Design
The research design for this study is broken up into five components and follows the
guidelines established by Yin. The five components are: “(1) a study’s questions; (2) its
propositions, if any; (3) its unit(s) of analysis; (4) the logic linking the data to the
propositions; and (5) the criteria for interpreting the findings.”
1. The research questions for this study are:
1. What conditions were present in South Carolina in the early 1990s that led to the
decision to file the lawsuit?
2. How were the eight lead school districts selected to be a part of the plaintiffs’
case?
3. What arguments did the legal teams representing both sides of the case apply the
legal arguments that were implemented in Abbeville?
4. Why did the state choose to contest the lawsuit? And,
5. What was the 2005 ruling in the Abbeville case and how did people closely
associated with the case react to the decision?
2. The proposition that guides this study is the following:

The ruling in the Abbeville v. the State (2005) case is not a phenomenon that
stands on its own. Rather, this event shares a connection with other events within South
Carolina. These other events include the evolution of the state’s constitution, the
legislation related to public (K-12) education at the time the suit was filed, and previous
court cases addressing school finance issues. The study of these events, in conjunction

with the data collected from semi-structured qualitative interviews of the significant
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participants will result in a greater understanding of the inception of the case and what

transpired.

3. The unit of analysis for this study is the Abbeville v. State court case in South Carolina.

4. The table below demonstrates how each data source relates to the proposition:

Data Source

Relationship of Data Source to
Proposition

Criteria for Interpreting the
Data Source

South
Carolina’s
Constitution

Realizing that the entire case in
question deals with the effectiveness
of South Carolina’s legislature’s
funding formula for public education,
it becomes apparent that a detailed
examination of the evolution of
South Carolina’s Constitution and its
education clause will offer valuable
insight to the history leading up to
Abbeville.

1. Historical review of the

various constitutions of South

Carolina to document

changes over the years to the

education clause.

Summary of findings.

3. External peer review related
to data and findings.

N

Legislation in
South Carolina
related to public
education (K-
12) at the time
the suit was
filed

The ruling in Abbeville took into
consideration the current legislation
related to public education and, as a
result, a more detailed examination
of these laws is necessary to gain a
stronger understanding of the ruling
in the case.

1. Historical review of the
current legislation in South
Carolina related to public
education (K-12).

2. Summary of findings.

3. External peer review related
to data and findings.

Previous court
cases dealing
with school
finance issues

The legal system in the United States
is based upon legal precedence. As a
result, an examination of the
previous court cases in South
Carolina related to school finance
issues will help illuminate the
Abbeville ruling.

1. Historical review of the

previous court cases in South

Carolina related to school

finance issues.

Summary of findings.

3. External peer review related
to data and findings.

N

Interviews of
significant
participants in
the Abbeville
court case

All of the historical data sources help
explain how the circuit court reached
its conclusion. However, to assess
the impact the case had on South
Carolina requires interviewing the
significant participants.

1. Develop an interview
protocol.

2. Transcribe interviews.

3. Member-check each
interview.

4. Surface analysis of all the

interviews.

Coding of the interviews.

Chunking data into themes.

7. External peer review of
findings.

o u

Data on school

The data on school district academic

1. Analysis of existing data on
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districts in
South Carolina
at the time the
suit was filed

performance will help explain the
justification for the case and the
selection process for the eight lead
school districts.

school districts in South
Carolina

Summary of findings
External peer review related
to data and findings.

5. The criteria for interpreting the data are detailed in the table above.
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Appendix B: The Pee Dee Letter
The following is the letter sent to all the school districts in the state of South
Carolina inviting them to join with the seventeen Pee Dee school districts in suing the

state.

“October 19, 1993
<Field:1>
Dear <Field:2>

As many of you are aware, for the past four or five years many of the poorer school
districts have appealed to the General Assembly to distribute more funds (e.g. fringe
benefits) on the EFA formula. Even after taxing themselves at higher rates than wealthier
districts, our local districts have less to spend per pupil. While the Legislature did begin
to phase in EFA funding of fringe benefits, this effort has now stalled and is likely to face
increased opposition in the next session. We are now convinced (even some legislators
acknowledge) that the General Assembly will not significantly change the state
funding system without a judicial order.

We intend to file a suit for an equitable funding system on behalf of interested school
districts by October 15, 1993. We already have at least one district to serve as the
primary plaintiff. We have retained the law firm of Turner, Padget, Graham & Laney.

We would welcome any other districts to join as plaintiffs in the suit and/or to support the
suit financially. If most districts who would benefit from the suit will contribute, we
estimate the cost to you would be $1,000 plus $.50 per student (based on the 135 day
ADM for FY93). Any funds left over would be returned to you in the same proportion.

We believe the more districts that support this effort the stronger the case will be. If you
would be willing to join as a plaintiff, please have your school board endorse a resolution
of support. A sample resolution is enclosed. We need copies of your Board’s action as
soon as possible.

We also need your financial support whether or not you wish to participate in the court
action. If you wish to help, please calculate your share based on the formula above and
send it to: Equity Education Defense Fund, P. O. Box 829, Florence, SC 29503.

We regret having to take the time and money to pursue a judicial remedy. However, for
our children’s sake, we cannot do less.
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If you have questions or recommendations, please call Frank Hart (423-2891), Bob Scott
(669-3391), or me (484-5327).

Sincerely,
John E. Wall, Chairman
Board of Directors
Pee Dee Education Center
Enclosure
JEW/vIw
Resolution

Whereas, it is the belief of our Superintendent that the shifting of employees’
fringe benefits to local districts on a per pupil basis, rather than based on the ability to
pay, has resulted in an unfair burden on the taxpayers of this school district, as one which

has a low ability to pay, resulting in inequitable benefits to students within this District;

Wherefore, the Board authorizes this District to institute suit to remedy inequities
in the State funding of education.”
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Appendix C: IRB Paperwork

m 1 1 1 Office of Research Compliance
@ VirginiaTech| om e com
1820 Pratt Drive (0497)
Blacksburg, Virginia 24061
540/231-4001 Fax: 540/231-0059
E-mail: moored® vt edn

www.irb.viedu
DATE: October 12, 2006 T copires Ti20/0T)
MEMORANDUM
TO: Richard G. Salmon

Spencer Weiler
Approval date: 10/11/2006

Continuing Review Due Date:9/26/2007
FROM: David M. Moor Gt Expiration Date: 10/10/2007

SUBJECT: IRB Expedited Approval: “Abbeville V. The State of South Carclina: A Case Study”
. IRB # 0B-543

This memo is regarding the above-mentioned protocol. The proposed research is eligible for
expedited review according to the specifications authonzed by 45 CFR 46.110 and 21 CFR 56.110.
As Chair of the Virginia Tech Institutional Review Board, | have granted approval to the study for a
period of 12 months, effective October 11, 2006.

As an investigator of human subjects, your responsibilities include the following:

1. Report promptly proposed changes in previously approved human subject research
activities to the IRB, including changes to your study forms, pracedures and
investigators, regardless of how minor. The proposed changes must not be initiated
without IRB review and approval, except where necessary to eliminate apparent
immediate hazards to the subjects.

2. Report promptly to the IRB any injuries or other unanticipated or adverse events
involving risks or harms to human research subjects or others.
3. Report promptly to the IRB of the study’s closing (i.e., data collecting and data

analysis complete at Virginia Tech). If the study is to continue past the expiration
date (listed above), investigators must submit a request for continuing
review prior to the continuing review due date (listed above). It is the researcher's
responsibility to obtained re-approval from the IRB before the study’s expiration date.
4. If re-approval is not obtained (unless the study has been reported to the IRB as
closed) prior to the expiration date, all activities inveolving human subjects and
data analysis must cease immediately, except where necessary to eliminate
apparent mmediate hazards to the subjects.
Important:
If you are conducting federally funded non-exempt research, this approval letter must state that the
IRB has compared the OSP grant application and IRB application and found the documents fo be
consistent. Otherwise, this approval letter is invalid for OSP to release funds. Visit our website at

http:/fwww.irb.vi.edu/pages/newstudy htm#OSP for further information.
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Ar rgual opporiurity, affirmarive  aciion institetion



