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CHAPTER! 


INTRODUCTION 

1.1 Background 

In Lesotho agriculture is the. key sector and a major source of 
employment within the country, Approximately 85 % of the population 
lives in rural areas and derive iivelihood from agriculture. One of the 
major problems facing Lesotho is low agricultural production and 
produ;:;tivity. Trends over the years indicate that agriculture sector's 
contribution to Gross Domestic Prod\lct (GDP) is declining. from 
approximately 60 % of the GDP in 1966 when LesothQ attained 
independence. In the period 1996 to 2001 the sect.or's contribution to 
GDP averaged 17 0/0, The low and declining contribution by the 
agriculture sector to GDP is aJ:ro attributable 1.0 other emerging and 
growing sectors, e.g. textiles, Within the agriculture sector the crops sulr 
sector contributes a larger proportion than the livestock sub-sector. [n 
1966 the share of the: crops sub-sector inagricuhural outPllt was 60 % 
with the livestock sub~sector share being 40 %. The share of the JivestQck 
sub~sector increased to 52 % by 1973n4. The share £If livestock reached 
a peak of 84 % in 1992193 when crops faiJed becau~e of drought and has 
since been more than the livestock's share from that time. 

The contribution of agriculture to rural housebolds! income bas 
decreased substantially while dependence on migrants' remittances and 
foreign aid has increased. In 1978n9 agricuhure contributed 49 % of 
rural households' income but by 1986/81 this had decreased to 34 %. 
MIgrant workers remittances contributed 30 % of rural households' 
income in 1978179 and this increased to 47 % in 1986187 (Bureau of 
Statistics, 1988). Recent political changes in Republic South Africa 
(RSA) have affected the practice of oscillating labour migrant system 
between Lesotho and RSA. In addition, the price of gold has fallen 
forcing a number of mines 10 close down. This has resulted in 
retrenchments of Basotho mine workers. The retrenched mine workers 
have to live on agriculture becausc Lesotho has limited natural resources, 
Allhough no statistics arc available it can be assumed that the 
contribution of remittances from people working in textile industries 
contributes a Significant proportion of rural households' income . 

"'''',.' , ,.. n '.,..,----,-. ••, ••' --- OJ--~... ?'" ,...,..6= '''1 



3 2 Analysis ofSecurity a/Tenure under the Customary Land Tenure 

Crop agriculture is characterised by a high proportion of subsistence 
farming with over 80 % of lhe production being kept for bome 
consumption, Lesotho's agricultural production has been declining by 0,7 
% per year in the period 19&0-1990 (World Bank, 1992), As a result of 
the low and declining agricultural production, Lesotho is increasingiy 
relying on imports and foreign aid to feed its population, Commercial 
imports ofmaize (the staple) and wheat increased by 5 % annually tor the 
period 1980-1992 (Bureau of Statistics snd Ministry of Agriculture, 
1994). It is estimated that between 9-13 % of tlle total land area is 
suitable for cultivation. This means there is shortage of arable land, 
which is coupled with increasing soil erosion, At the same time, 
Lesotho's population JS increasing rapidly, Between 1976 and 1986 tbe 
average annual population growth was 2.6 % as compared to 2,3 % 
between 1966 and 1976, ' 

1.2 Statement of the Problem 

r,cs'Jtho faces a shortage of arable land as a result of the mountainous 
terrain, increasing population and soil erosion. In 1916 ar'dble land was 
estimated to be 13 % of the totaJ land area. According to the 1986 
Population Census arable land cOr1stituted 9 % of the land area in 1986, 
It is postulated that this percentage is decrea.,ing as i\ result of 
establishment of residential allocations on arable land (Kingdom of 
Lesotho, 1987). Most of the arable land is situated in the Lowlands wnere 
approximately 60 % of the pop« lation lives. lbis has put pressure on 
arable land, In 1986, the average population density on arable land was 
560 persons/kml, From 1985 to 1991 population density on arable land 
increased from 493 personsJkm1 to 650 persons/km2 (Bureau of Statistics, 
1994). PopUlation growth is expected to increa<;c the demand for land. In 
countries with freehold land tenure systems where land can be sold, the 
demand fur land caused by population pressures is usually reflected in 
increasing land prices. 

The increase in popUlation pressure on arable land has pul pressure 
on the laws and customs, which in the past assured farmers to be, 
allocated arable land, The customary land tenure system in Lesotho 
entitles aU households to have access to land for residential and 
agricultural (arable) purposes. With increasing popUlation pressure 
landlessness ha"i been increasing. Landless households accounted for 7 ,2 
% of total households in 1949/50 (Douglas and Tennant, 1952), This 

IntrmiuctiC)/1 

ilwreased to 8.5 % in 1960/61 (Morojele, 1963). According to the 1970 
Census of Agricultllre landless hQuseholds accounted for 13 % of the 
total population in that yeal'; this increased to 20.7 % in 1980 (Brll(:e, 
1987). The 198.fi Population Ccn~'1ls provides a figure of -25 % of 
households as being landless (Doreau of Statistics and Ministry of 
Agriculture, 1990), It was projected that by the year 2000 landle$'S 
housebolds will account tOr 50 % of the total households (Kingdom of 
Lesotho, 1987). 

It has been postuiated that there is low agricultural production and 
productivity in Lesotho because of iac.;k of security of tenure under the 
customary land tenure system (Eckert, 1980). The argument is that tenure 
is insecure and as such there is no incentive for farmers to invest in 
agriCUlture. The primary objective of the Land Act 1979 is !he 
enhancement of incTewed security of tenure, which was thought to be 
lacking under the land tenure system. One ofthe aUcged results of lack of 
security of tenure is low agl'icultura! productivity. Lesotho's crop 
agriculture has experienced a continuous decline since 1978/79 but 
r«:overed in 1985186 because of good rains, Crop production suffered in 
1992193 and 1994/94 because of drought. The overall index of crop 
production. encompassing the five major crops of maize, wheat, 
sorghum, beans and pea.s, indicates that from 1973174 to 1984/85 
production on average dec] ined by about 5 % per annum. Causes of the 
declining crop production include drought, low yields, low fertiliser 
application rates, hail, frost and soil erosion. 

One of the causes of low crop production in I..esotho is (he poor 
yields realised, Bet"'~n 1973174 and 1988189, the average yields were 
775 kglha for maize, 767 kglha for sorghum, 738 kg/ha for wheat, 401 
kg/lia for beans and 493 kg/ha for peas (Bureau of Statistics and Ministry 
of Agriculture, 1990), The average yields in RSA for maize. sorghum and 
wheat are 2 000 kg/ha, 1 900 kglha and 1 000 kglba respe.;;tively for the 
period 1974175 to 1983/84 (Bureau of Statistics and Ministry of 
Agriculture, 1990). As it result of the low crop production Lesotho is able 
to meet about 50 % of its total maize requirements and 20 % of its wbeat 
requirements. 'nle shortfall is usually imported from RSA while 
donations are mostly from the EU and USA. 

The Governments of Lesotho has since 1967 made various attempts 
to enhance agriCUltural productivity through land tenure reform. In 1967 
the government passed the Land (Procedure) Act, the IJl.nd Act and 
Deeds Registration Act. These were followed by the Land Husbandry 

. __ ...-1._ 
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Act, 1969. tn 1971 the Administration of Lands Act and the Land Act 
1973 were passed. The most important land tenure refoITtliaw introduced 
in Lesotho is the Land Act 1979 which became operational in 1980. The 
major objective of the 1979 Land Act is to introduce leasehold system of 
land tenure. The reforms are aimed at providing security of tenure 
through titling. It is hypothesised that there is no security of tenure in 
Lesotho and the introduction of titling will reduce this tenure insecurity. 
The Land Act 1979 has mostly not been implemented due to opposition 
from chiefs and lack of political will on the part ofgovernment 

The issue of security of tenure was also given priority in the Land 
Policy Review Commission (2000), One of the terms of references to be 
addressed by the Commission was to review each type of land tenure 
system in J.e..«Jtho and in the light of relevant regional and international 
experience evaluate its appropriateness or otherwise in relation to 
equitable access to productive reSQurces, security of tenure, improved 
land productivity and efficient administration. 

1.3 	 Objectives of the Study 

The overall objcctive of the study is to analyse jf there is security of 
tenure under the customary land tenure system of Lesotho and how this 
affe>.."tS agricultural productivity in the country. 

The specIfic objectives are; 

(i) 	 tl) describe the changes thal have occurred under customary land 
tenure system of Lesotho, 

(ii) 	 to analyse the re3Sons fot government intervention ill tbe land 
tenure system, 

(iii) 	 to analyse if there is security of tenure under the customary land 
tenure of Lesotho, 

(iv) 	 to analyse how the tenure security affect agricultural productivity 
in l.esotho, 

(v) 	 Make policy recommendations with regards to security of tenure 
in Lesotho. 

11le study will focus on arable land and tiOt cover rangelands. 

1.4 	 Hypotheses 

(a) 	 TI'l\,:re is low investment in agriculture because there is no 
security of tenure in Lesotho, 

(0) 	 There is no security of tenure in Lesotho becaus.e farmers do nut 
have exclusion and transfer rights on their land, • 

(e) 	 Tbe,re is security of tenure in Lesotho if we consider the length of 
time land is held by an individual. 

J.5 	 Scope and Outline of the Study 

Chapter 11 provides a brief description of the customary and statutory 
land tenure systems in Lesotho. The concept of security of tenure under a 
land tenure system is covered in Chapter TIl while Chapter IV reviews 
ltteraturt on security of tenure in Lesotho and othcr African countries. 
Results from the study are presented in Chapter V and summary. 
conelusiom;, recommendations and suggestions for further research are 
presented in Chapter VI. 
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7 CHAPTER" 

THE LAND n;NIJRE SYSTEMS OF LESOTHO 

2.1 Customary Land Tenore 

The land tenure system prevalent in Lesotho is usually tenned 
"communal" and this is mainly to distinguish it from individual freehold 
and leasehold systems, It should be noted that communal does not 
correctly describt: the customary land tenure system (If Lesotho. This is 
because landowners have exclusive rights during the crop-growing 
season only. After harvest the land becomes communal as everybody can 
grare animals and collect resources like dung and wild vegetables. An 
attempt is made here to provide a brief description of the prevailing land 
tenure system in -Lesotho. There arc many detailed descriptions of the 
system elsewhere (Sheddick,. 1954; Williams, 1972; LASA Team. 1978; 
Makhanya, 1979; Eckert, 1980; Masninini, 1983 to mention a few). It 
should be nOled that the land tenure system in Lesotho is dynamic as 
changes are oontinuously occurring such that some of the views from the 
literature may no longer be valid. 

In describing customary land tenure system of Lesotho most analysts 
refer to the Laws of Lerotholl (MeJao eo Lerotholi) whicb were first 
published in 1905. Basotho CU!itoms were unwritten until missionaries 
and colonialists arrived in Lesotho. In 1903 the Basutoland National 
Council (RNC) was e.'1tablished and one of its first tasks was to compile 
and write down BruiOthO laws. This came about because of uncertainty 
Inherent in customary law as it then stood had resulted in axbitrary, 
unjust. and uncoordinated decisions emanating from the chiefs conrts 
(Letuka, et ai, 1(94). The ONe oompilations came to be known as the 
Laws of Lerotholi which were named after the Paramount Chief of the 
time. 

According to Sheddick (1954) the examination of the I3NC records of 
thc discussions relating to the Laws of Lerotboli make.'ll it clear that the 
Council was concerned more with framing statements of the law as the 
chiefs and particularly the Paramount Chiefwi&hed it to be, rather than in 
making any serious attempts fit recording Basotho law and custom, The 
Laws of Lerotholi were intended for the guidance of Basotho courts and 
were recognized by the British Administration as correctly representing 
the native law. In 1946 the colonial government published a revised 
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version of the Laws of Lerotholl (1946). Sheddick (1954) observed that 
the firsl code of Laws of Lerotholi (1905) reflected the opinions and 
wishes of the Paramount Chief. the revised code of 1946 retlected the 
opinions and wishes of the colonial government. It has to be recognized 
that the Laws of Lerotholi 0946} as revised from time to time, can in no 
way purport to be in itll entirety a reoord or codification ofKoena law and 
custom (Sheddick, 1954). Sheddick further argues that Basotho land and 
custom as approved by the colonial government does not always run in 
accord with Koena land law" It is apparent that Sheddick equates 
Bakoena to Basotho, which is not case. Bakoena is a Rasotho clan from 
which most ofthe traditional leaders (chiefs) come from. 

In Lesotho grazing land can be termed open access (wmmunal) but 
not arable land. Henceforth the Lesotho land tenure systeru will be 
termed custemary land tenure. In Lesotho land belongs to the Basotho 
nation and the King holds it in trust for the nation. The underlying 
concept of the land tenure system is that land is a national and social 
asset to be utilised for the benefit of the nation" The system entitles all 
households to have access to Jand for residential and agricultural (arable) 
purposes. The administration of land is by chiefs and headmen on behoof 
of the King. 

To be aUocafed land an applicant has to be a married male Mosotho, 
accept the superior and overall authority of the King and be a taxpaYf.!L 
The condition of paying tax. is no longer in applies as people now pay 
sales taxlvalue added tax. According to the original provision in the Land 
Act 1979 a person could be allocated land ifhefshe was either a citizen of 
Lesotho or holder of a permit of indefinite residence. The land 
(Amendment) Order of 1986 changed thls to Lesotho dtiz.ens who are 
Basotho arc entitled to hold land in lesothO' and the Minister of Home 
Affairs is the one to detetmillo who is a Mosotho. The Land Policy 
Review Commission of 1987 recommended the amendment as a result of 
many Basotho arguing that too many foreigner!; were holding land which 
should be held by Nationals. It has been pointed out that this amendment 
discriminates on grounds of race, colour or national origin which is 
prohibited by the L<:sotho Constitution as well as international human 
rights infitruments as there are many Lesotho citizens of Indian origln 
who have been in Lesotho fur generations (Rugege, 1998). However, the 
Land Policv Re.... iew Commission 2000 has recommended that this 
amendment 'be done abolished. 

""-"")M' "3•• 



9 8 Analysis o/Security of Tenure under the CU$tomary Land Tetmre 

To be allocated a residential site an applicant mu~t show good behaviour 
and loyalty to the chief. To be allocated arable land the appUcant must 
have a residential allocation made. This is important because witbout a 
residence there can be no claim to arable Jand, grazing, reeds, thatching 
grass etc. Once land is allocated, the recipient has certain rights to use the 
land for his lifetime. Cultivation of arable land is one of the: requirements 
for retaining use of the land, If the allottee either fails to cultivate his 
fields ror two successive years or cultivates his fields unpropcrly, the 
chicfreallocates the land; this is however, uncommon in practice. 

Every adult male, which means every married male. ha'> the right to 
be allocated a portion of arable land to provide tor his subsistence and 
that of bis family and dependants. Each household used to be allocated 
three fields, which in most cases were situated in different locations 
around the villagt), It is thought the fragmentation of fields originated in 
the traditional doctrine of equity and the realization that the chance of 
iutal crop loss from natural resources would be reduced (William~ 1972). 
10 addWon fragmentation meant that a household's fields were not 
located in poor land by spreading over poor and good wils. It has been 
hypothesized that ea<:h field was for maize, sorghum and .....'heat 
(WllIiams. 1972). The other explanation for the allocation of three fields 
is that the first field is for paying tax, the seoond for the home and the 
third for the children (LASA, 1978). In polygamous households the man 
or the head of the household was allocated three fields with two more 
fields provided for eaclt additional wife. 

Each hOHWhold is entitled to three fields although this 110 longer 
happens because of population pressure. The average arable land per 
household is 1.2 hect:art)s (Mochebelele and Mokitimi. 1992). Even 
thougb theft;: is increasing pre$.$ure 011 arable land, land under cultivation 
declined from 450 000 ha in 1960 to 301 369 ha in 1988/89 (Bureau of 
Statistics and Ministry of Agriculture, 1(90). Coupled with this is 
increasing fallow land. Between 1973174 and 1988/8.9 fallow land 
averaged 20 % of the total arahle land per year (Bureau of Statistics and 
Ministry of Agrlculture, 1990). 

A landholder's rights to ar~ble land are seasonaL When the land is 
cultivated the owner has exclusive rights to that land. After the crop is 
harvested the I~nd becomes open access whereby anybody can exerci.se 
seL'Ondary rights of grazing animals, under the practice of Mohoang. 
Mohoang JnvoJves cattle from one area grazing on stover and crop 
residues, The practice of Mohoang is becoming less prevalent. 

The Land Tenure Systems ofLesQ(hv 

Nuwadays it is common for landowners to cut the maize or sorghum 
stalks for their private use. In addition anybody can collect the stover for 
fuel, wild vegetables. dung for fuel and pla.'>lering etc. This shows that the 
rights to arable land change from exclusive 10 communal according to the 
seasons, Thus in summer and autumn rights to arable land are exclusive 
and in winter and spring they are communal. 

One common feature under the customary land tenure system is that 
residential sites are fenced while arable Jan<ls are not Williams (1972) 
reports that although no law exists against the fencing of arable land, 
chiefs discourage it because it would make communal grazing difficult 
and might lead to the daim of individual title to land whicb fOay lead to 
fanners baving political independence from the chieftainship. It can also 
be argued that the fragmentation and the small size of arable lands also 
discourage fencing because it is uneconomic to do so. 

2.1 Statutory Land Tenure 

Statutory land tenure has operated side by side with customary land 
tenure, According to the Basutoland (Constitution) Order of 1959, land in 
the country was vested in the Paramount Chief in trust for the Nation. 
Basuto!and Order 1965 reaffinned this view. In 1965 the Land (Advisory 
Boards Procedure) Regulations were promulgated. lhe Regulations 
introduced Land Advisory Boards which were to be made up of five 
members selected in a Pi/so. The Boards were to advice chief... in 
allocating land, One important feature of the Regulations was the 
rntroduction of certificate of allocation known as Form "C", The Land 
(Advisory Board) Regulations were followed by tbe Deed Registry Act 
1967 which iJltroducOO the registration of title deeds. Tbe Land 
(Procedure) Act No.24 of 1967 fonnaliscd land application procedures 
while the Land Husbandry Act was passed in 1%9. The main purpose of 
the Land Husbandry Act 1969 was to control and improve in respect of 
agricultural land, the use of I~nd, soil conservation, water resources. 
irrigation and certain agricultural practices. The Administration of Lands 
Act of 1973 introduced the lease system and was applicable in urban 
areas only. This Act repealed the Land (Procedure) Act 1967, There wa...'> 
strong opposition tn the Act by chief5 whQ saw it as eroding their powers 
in land allocation. The Act was replaced by the Land Act 1973 which 
gave chiefs powers to allocate land after conSUlting Land Committee';. 
The Laud Act 1973 was essentially Land (Procedure) Act 1967, lhe 
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10 Analys;,f ojSecurity ofTenure under the Customary LW'Jd Tenure 

Land Regulations 1974 opcrationlised Development Committees 
established under the Land Act 1973. Development Committees were to 
assist chiefs in the allocation of IMd. 

The Land Act 1979 is the most important land law in Lesotho. This is 
because whereas the previous attempts at land refonn tackled the issues 
superficially the Land Act 1979 introduced SOme faNeaching reforms. 
The Land Act t979 introduced three forms of tenure; allocation, licence 
and lease. The Land (Amendment) Order (No. 26 of 1986) abolished a 
licence as a user right and introduced the need for compensation of lost 
land, Land (Amendment) Order No.6 of 1992 gave Village Development 
Councils powers to allocate land in place of Development Committees. 
Deveiopment Councils (Amendment) Act 1994 removed chit!fs as ex 
officio chairpersons of Village Development l-QunciLs and District 
Development Councils. Members of the councils elect their chairpersons. 
The Land (Agricultural Lease) Regulations 1992 introduced procedures 
for converting customary title to leases. The Local Government Act 1997 
was pasnd by parliament in 1997 but is not yet operational. The Local 
Govemtnent Act makes provision for the establishment of Local 
Authorities. 

CHAPTER III 


THE CONCEPT OF SECURITY OF 'n:NURE UN))ER A LAN)) 
TENURE SYSTEM 

Land It':nure Illeans terms on which land is held and this includes the 
rights anti obligations of the holder of the land (Bruce, 1993), There are 
different types of land tcr\ure regimes. Under freehold tenure land Is held 
free of obligations to the monarchy or state. Leasehold tenure is one 
under which land is held by someone other than the owner for a specified 
period only, for rent. The concept of security of tenure has had several 
interpretations such that it means diffirrent things to different people, 
Sheddick (1954) defined security of tenure as tlu: degree to which an 
individual may expect l.minterrupted and, within certain limitations, 
unrestricted usc of a particular cadastrally definable parcel of land. 
!\C(;ording to Barrows and Roth (1990) tenure security narrowly defined 
is the landholder's perception of the probability of tosing land within 
some period. Il can also be defined more broadly as tbe landholder's 
perceptien of the likelihood of losing a specific right in land such as the 
right to cultivate. graze. fallow) transfer or mortgage. 

Place, Roth and Hazelr (1994) define tenure security as the 
individual's perception of his/her rights to a piece of land on a continuous 
basis, free from imposition or interference from outside sources. a.'1 well 
as hislher ability to reap the benefits of labour and capital invested in 
land, either in use or upon alienation. Tenure security bas three 
components; breadth, duration and assurance a~cording to Place, Roth 
and Hazell (1994). By breadth is meant the rights held by the individual 
allocated or owning the land. The rights indude the right to use, transfer 
and exclude. if all other factors are held constant, the greater the number 
of rights associated with a pan;el of land, the greater the economic value 
of the parcel. By durntion is meant the length of time for which a given 
set of rights is legally vaUd. The time horizon should be sufficiently 10l1g 
to enable the holder of the land to recoup with confidenl;:{! the fun income 
stream genera:1¢d by the investmenL Assurance implies that rights are 
held with varying degrees in the present and future. Bruce (1993) argues 
that security of tenure can be used to indicate that the landholder's tenure 
is secure, in the sense that his/her possession or use of land will not be 
interfered with by the state or other private individuals, He indicates that 
that even if tenure is SCC(lre for the lifetime of the holder, and inheritable 
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12 Analysis ofSecurity a/Tenure under tIre Customary Land 1'enure 

by the children of owner, it may be considered insecure under this use of 
the term fur exampie if it cannot be bought or sold" 

On the other hand Place, Roth and Hazell (1994) indicate that tenure 
itL'lCCurity from an economic perspective is a function of (1) inadequate 
number of absolute rights, (2) inadequate duration in one ()r more rights, 
(3) lack of assurance in exerting rights and (4) high costs of enforcing 
rights. The causes of insecurity arc diverse and sometimes may have Httle 
to do with the rules of customary tenure systems" Insecurity of tenure 
may arise from ahuse of power by traditional land adminislrators or from 
their ineffectiveness in enforcing rulcs in political or economic 
circumstances which have undennined their authority. Insecurity of 
tenure may also be caused by arbitrary government action such as taking 
land without compensation" It should be noted that high JevelR of tenure 
insecurity may exist even with the landholder having a iegaJ tide" If the 
govemmentlacks the will or the means to enforce landholder's rights or 
the registration process fails to properly identifY and record the complete 
set of rights, tenure insecurity will be the outcome" 

The question of security of tenure is important in agrieulhtre, This is 
because security of tenure is associated with greater investment in 
agriculture, which leads to increased productivity. Insecurity of tenure iii 
associated with low investments in agriculture, which results in decreased 
productivity, There is widespread believe amongst development 
specia.lists that temtl'e security is an important condition for e(;Qnomic 
development. Economic theory suggests that tenure security is expCl;ted 
to: 

• 	 Increase credit use through greater incentives for investment, 
improved creditworthiness of projects, and enhanced collateral 
value of land; 

• 	 Increase land transadions facHitating transfer of land from less 
effident to more efficient users by increasing the certainty of 
contracts and lowering enfoNement costs; 

• 	 ReduC',e the incidence of land dispntes through clearer definition 
and enforcement rights; and 

• 	 Raise productivity through increased agricultural investment 
Place, Roth and HareJl, 1994) 

Figure 1 dcpjcts a theoretical mode! relating tenure security and 
agricultural performance, Tenure security has both the demand side and 
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supply side effects whkh consists of incentlws to farmers am.I incentives 
to lenders respectively. On the demand side, an enhancement in tenure 
security increa'lcs demand for medium~t().-Iong-term land improvements 
and, to a lesser extent, for mobile farm equipment (Place, Roth and 
Hazell, 1994), The increase in demand is from greater tenure security, 
which illcrea.'.es the likeiUwod that the land operator will capture the 
investment relurns. In addition the incrcase in demand as a result of 
increased tenure security is expected to reduce the incidence of disputes. 
freeing resources that otherwise would have been used tor litigation. 

http:illcrea.'.es
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figure 1: Conceptual Model Linking Title and Tenure Security with 
Agricultural Perfonnance 
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CHAI'TERIV 

VIEWS ON SECURITY OF TENllRE UNDER THE CUSTOMARY 
LAND n:NURE IN LESOTHO 

The literature on security of tenure under customary land tenure systems 
in Africa is mainly divided info two opposing views, On one hnnd there 
is a vi{}W that there is security 121' tenure \Jnder customary land tenure and 
on the other hand is the view that there is no security of tenure under 
cU~1omary land tenure. These two opposing views are also applicable to 
the customary land tenure system practiced in Lesotho. 

4.1 Views that there is no Security of Tenure 

It should be noted tbat some of the views, which indicate that there is no 
security of tenure under the customary land tenure of Lesotho. have been 
overtaken hy events as significant land tenure changes have occurred 
since they were made. Mashinini (1983) and Ault and Rutman (1979) 
point uut that African land tenure systems are dYlJamic and evolve with 
changing times, The most often raised concern \\11th the customary land 
tenure !>")'stem is that it does not provide sufficient security of tenure to 
enCQurage farmers to make invostments in their lartd holdings. It is argued 
that a farmer will not make long~tenn investments in hir:; holding unless he 
is secure in his expectation of reaping the benefrts of his investment (Bruce, 
1987). Proprments of the view that there is no security of tenure under the 
customary land tenure system of Lesotho itlc1ude Quiron (1958), 
Williams (1972), and Eckert (1980), As early as 1958 the issue of the 
change in the land tenure system in Lesotho was discussed in the 
Basuloland National Council (Basutoland Department of Agriculture 
Aunual Report (BDAAR), 19:5&). The concern was that the present land 
tenure system in the country was the basic cause oftbe drawbacks in the 
proper utiJi:rotion of the land, In 1959 it is reported that most of the land 
problems whether be soil erosion, lack of proper use of arable and 
grazing land were born by the land tenure system (BDAAR, 1959). It was 
pointed out that it was imperative that the system of land tenure needed 
revision so that people could have security on the land they occupy as an 
incentive to them to improve thei.r holdings. 
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In the early t960s several economic rnillSlons including the MOfS1e 
Mission (1960), the Chacko Mission (1965), and the Porter Mission 
(1965) visited Lesotho (then Basutoland) and expressed the view that the 
system of land tenure in Lesotho was an obstacle to economic 
development (Cowen, ! 967). The missions indicated that there was no 
security of tenure, which WaS it precondition for economic development 
For instance the Chacko Mission sponsored by the United Nations noted 
that there was no freebold or leasehold title to any of the land in the 
territory and concluded that nu legal security over land could be obtained 
(Cowen, 1967). Cowen (1967) also reports that the British Ministry of 
Overseas Development's Economic Survey Mission led by R.S. Porter 
!.tated on the outset of their report that the land tenure system was a man· 
made obstacle whose removal was 8 pre-condition for eoonomic growth. 
The Mission laid emphasis on alleged absence of security of tenure for 
la{;k of tX."Onomic growth in Lesotho. The Basutoland Constitutional 
Commission of JQ63 argued fur the revision of the uaditional laws to 
provide more equity in distribution of land and greater security of tenure 
as the basic condition for improving agriculture in the country (Stevens., 
1970). It is also reported that the then Prime Minister of Lesotho, Chief 
Leabua Jonathan, dedared in 1968 that "the farmer could not safely 
invest in the land that he occupied for fear of being t1eprived of it and this 
ins&-urity in regard to th~ land which they occupy must be swept away" 
(The World. July lS!ft, 1968 as repurted itt Williams, 1972). 

One view is that there is lack of securi'ty of tenure because of chiefs' 
right to reallocate land for reasons ofrighl<: to surplus nceds. Section 7(2) 
of the Laws of Lemmoli provides that every chief and headman shall 
inspect land regularly and take away lands from people who in his 
opinion have more lands than are necessary for their families' subsistence 
and grant SllCh land to his/hel' subjects who have no land 01' have 
insufficient land. Williams (1972) argues that this penalises farmers who 
have surplus produce because o( their increase in efficiency and 
productivity. He notes that once a surplus is evident a farmer subjects 
himself to the scrutiny of his/her chief who may decide that the farmer's 
efficiency !:ihall be rewarded by decreasing the size of his holding. 

The Laws of Lerotholi in Sectiun 7(3) further states that a chief can 
take away Jand which has not boon cultivated for two years or improperly 
cultivated. Williams (1972) contends that this section is vague because 
the farmer does not know what is meant by improper cultivation. He 
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concludes that a fanner therefore must not cultivate "1uo badly" or "too 
weU". 

The system of placing of chiefs is also attributed to causing 
insecurity of tenure. The tradition of "plac[ngs" whereby an increasing 
number of chiefs was pJaced within the existing bierarchy also produced 
considerable uncertainty and insecurity among farmers because the 
followers of the newly "placed» chiefs had to be provided with land. 
often at the expense of the existing landholders (WiIJjams, 1972). The 
system of placing of chiefs was curtailed with the 1938 Administrative 
Reforms and is nu longer practised. 

An allottee of land has tenure (If residential title being dependent On 
good behaviour and loyalty to the chief. Some analysts have argued tllat 
the violation of this subjects the offender not only losing his residential 
t.itle but also his arable land. The absence of a working definition of the 
measure or nature of disloyalty aggravates the farmer's uncertainty of 
investments in land. 

It is also argued that there is no accurate demarcation and registration 
of land to which people are entitled. The boundaries of fields are usually 
made in the presence of witnesses conversant with the area in question. 
In some cases the lack of accurate demarcation and registration of land 
ha<; led to long and costly litigation especiaHy in cases where the 
witnesses' memories have faded. The Land Act 1967 introduced a 
certificate to be issued attesting to the land allocation and gave chiefs the 
responsibility fot the maintenance of a land register. It has been found out 
that most chiefs do not maintain a land regL<;ter. 

One other cause of insecurity of tenure IS that there is no 
compensation when land is expropriated for public purposes. For instance 
land taken for publie purposes cannot be compensated accurding to the 
Land Act 1979. Ilowever, this was changed with the Land Regulations 
(Amendment) 1986 which stipulate." that the land acquired for public 
purposes was to be compensated. Related to this issue is that cU!'Itomary 
law penuits the landhnlder to remove his physical improvements but does 
not allow him to claim their value. Immovable improvements such as 
dams and ~oil betterment, therefore go uncompensated in the event of 
land deprivation (Wlliiams, 1972). 

It is further argued that there is insecurity of tenure because land is 
not inheritable (manu ha Sol lefa). Upon the death of the landhulder land 
usually reverts to the relevant chief for reallocatiun, although preference 
is usually given to the deceased eldest son. It is argued that this practice 
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discourages long term investments for fear that such land improvements 
could be enjoyed by other people who might be re~allocated the land after 
the death ofthe parents. 

Since Lesotho attained independence in 1966 the issue of lack of 
se<:urity of tenure under the land tetlUre system has been a thorny one. 
This resulted with the introduction of the 1967 Jand Act which introduced 
title deeds and Administration of Lands Act 1973 which introduced the 
leasehold system in urban area~ only. The Administration of Lands Act 
1973 conferred upon central government exclusive powers of land 
administration within aU designated urban areaS (Leduka, 1995). TIlere 
was strong opposition to the Act by chiefs wbo saw it as eroding theit 
powers in land allocations. As a resuIt of the opposition hy chiefs the Act 
was never implemented. The opponents of change even went furthet in 
undermining the reform proposals by drafting the Land Act 1973 
(Mosaase, 1981). In 1979 the Land Act was passed and its main purpose 
was to address the perceived prohlem of lack of security of tenure. TIle 
primary objective of the Land Act 1979 is the enhancement of increased 
security of tenure, which WllS thought to be lacking under the customary 
land tenure system. The Land Act 1979 introduces leasebokl tenure system 
which provide.'1 the landowner with security of tenure. Under leasehold 
tenure system land is considered the property of the state whkh allocate') it 
t{l fanners on leasehold. The stute is the owner and allocator of land (the 
le~l)r) and the land is fanned by individual households as leases (Bruce, 
1987). 

4.2 Views that the there is Security ofTenure 

Thc opposing view is that there is ~urity of tenure under the customary 
land tenure system (Ashton, 1952; Dfluglas and Tennant, 1952; Sheddick, 
1954; Makhanya, 1979; Ma<ihinini, 1983). The argument is that because 
under the customary land tenure system land is held in perpetuity and can 
he inherited there is security of tenure. There is evidence that in practice 
land remained under use 0)' the same family for generations because 
preference is given to the sons of the deceased when fields were 
reallocated (Ma"lhinini, 1982), For instance Robertson (1987) findings are 
tbat eldest sons inherited 45 % of the land holdings, 11 % went to othet 
sons, 6 % went to widows,. and 16 % went to chiefs for reallocation, 
Robertson (1987) also reports that there is an increase in sharecropping 
arrangetnents whereby the father sharecrops with sons as a means of 
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ensuring inheritance by the son, Douglas and Tennant (1952) findings are 
that the mean period during which land had been continuously held by 
one individual wa'i 18 years. 11115 period is considerably longer average 
tenure than prevails in the United States ofAmerica (LASA. 1978). 

Sheddick (1954) argues that there is security of tenure If the 
following conditions are met: 

• 	 Continued utilisation; 
• 	 Continued good behaviour on the part of the family; 
• 	 The rights of expropriation possession by the administrative 

authorities; 
• 	 The seasonal duration of the various production units themselve~ 

When aU these conditions are satisfied then it may be said as a 
generalisation that the degree of security of tenure of usufructuary rights 
over production units is very considerable in Basutoland (Sheddick, 
1954). 

Proponents of the existence ofsecurity of tenure under the customary 
land tenure argue that there is a difference between formal regulations 
vis-a~vis practice. lne argument being that although the Laws of 
Lerotholl indicate conditions under which land can be revoked, in 
practice the clauses are not practised. With regards to revocation of land 
Phororo (1979) and Mashinini (1983) argue that chiefs did not make 
unilateral decisions to revoke land, but arrived at such decision after 
close consultation with their Council of Elders in the community before 
the Land (Procedure) Act 1967 and since then jn dose consultation with 
Land Allocation Committees, Mashinini (1983) further argues that an 
exhaustive inquiry and successive :warnings were often done before fields 
could be revoked. Gattinara (1984) findings are that it was very rare that 
fields were revoked. Und~ communal tenure a man has security of 
tenure provided he pays his taxes, makes use of the land, and obeys the 
law, he is assured the use of the land tor the duration of his life (de Wet, 
1987). Anyone wishing to dispossess a household of their land must 
show very good cause for doing SQ (Low, 1986). 

The proponents also argue that Lesotho used to be called "the 
granary of South Africa" and exported grains to the mines in RSA. In 
addition in the 1950s and 1960s the Basutoland Department of 
Agriculture encOllfltged "progressive farmers" to produce more than their 
family needs and market the produce. In some cases the "progressive 



CHAPTER V 


. SECURITV OF TENURE IN LESOTHO: EMPIRICAL 
EVlm;NCE 

5.1 Method.logy 

Lesotho is divided into four ecological ].ones namely, the l.owlands, the 
FoothHis, the Scnqu (Orange) River Valley and the Mountains, The 
Lowlands are mainly situattld in the west of the country while the 
Mountains: are to the east The Lowlands are below an elevation of 1~981 
metres above sea level and occupy a narrow strip of land along the 
western border. This zone covers 11 % of the total area and has the 
highest population density and is also wbere most of the country's urban 
centres are located. The largest proportion ofarable laud is situated in the 
Lowlands. The Foothills consi!:!t of land between elevations of 1,981 and 
2,286 metres above sea level and situated betwccn the Lowlands and the 
Mountains. The Foothills cover )7 % of the total land area, The 
Mountains cover elevatiol1s of above 2,286 metres above sealevel and 65 
% of the land area. Li'Vertock farming is the major agricultural activity in 
the Mountains. 11le Senqu (Orange) River Valley is geographically 
situated within the Mountains but has lower elevations ~ause it cuts 
across mounlains. The Senqu River Valley covern 1 % of the lotal land 
.al'ea. 

The three northern districts of Berea, Leribe and Butha Buthe were 
selt:cted as the study area. These districts were selected hecause they 
produl,;e the bulk of the agricultural produce in the country. For example 
in 2000 the three districts together produced just over SO % of the grain 
(maize, sorghum and wheat) production tn tne country, In addition the 
most fertile arable land is found in these dimricts, Data collection was 
done through a structured questionnaire administered to respondents by 
Research Assistants under close supervision, A sample of 300 
respondents was covered. Only the Lowlands and Foothills were covered 
as arable agrirolturc is mostly practisr;d in these eallogical zones. The 
respondents were equally distributed between the two zones. i.e. 150 
were from the Lc.)wiands and 150 from the Foothills. A three-stage 
sample method was applied, each enumeration area, as desi~ned by the 
Lesotho Bureau of Statistics, was taken as the primary sampling unit. 
The villages: the secondary sampling units, and land-owning households 
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the third stage sampling units. The primary sampling units were selected 
with probability proportionaJ to size (PPS) while vi1lages and farm 
households were randomJy selected. Ten enumeration areas (EAs) were 
selected in each ecological region. In each enumeration area. two villages 
were selected and 25 land~olding households selected in each villas". 
This means that 50 land-holding households were selected in each 

J 	 enumeration area, The survey was undertaken in winter (June. July and 
August) of 1999. Table 5.1 provides the summary of sampled ecological 
zones, districts and villages. 

Table 5.1: Sampled ecological zon~ districts and villages 

rMakoaeln ILiEetu _~utoa 

[ ECologlcnl Zone District 
--- , 

Berea uribe ButhaButhe
iLowlands Lebina Levis Nck _~h",,-

-~-~ 

[Foothill, , ~ebetia , Matlameng j Tamaseka 
Tsekelo Letsoela Mothuntsane 

-

S.2 Demograpbic Characteristics of Respondents 

Tbe average age of respondents was 49 yeats and approximately 66 % 
were females. 'Ole high percentage of female respondents is mainly due 
to the fact that mOst males are working in the mines in the Republic of 
South Africa (RSA). The average househQld size was 5.9 persons. 
Leduka (1998) found the average household size of 5,8 persons in the 
Foothills and Lowlands ofMascru district. Majoro et al (2000) also found 
th~ average household size of 5,8 persons for the mountain districts of 
Mokhotlong, 'Thaoo Tseka l\lld Qachas Nek, The national average 
household size in 1996 was: 5.0 persons (Bureau of Statistics. 1998).I 	 Rural households tend to have larger household Sizes than urban 
households. Average household Slze in urban areas was 3.9 while in ruralI 
areas it was 5.2 (Dureau ofStntlstics, 1998). The I 999/2{)OO Agricuilural 
Census estimates are that the average household size for rural agricutturaJ 
households was 4.5 persons. This is a marked decrease fmm the 5.2 
persons found in 1996. The decrease might be caused by urban migration 
as a result of employment opportunities in urban areas. There was no 
significant difference in household size ifl the two ecological zones. 
Approximately 64 % of the respondents were married, 29 % widowed 
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and 3 % single. Fifty-four (54) percent of the respondents had some 
primary school education with 14 % having completed primary school 
education. Sixteen (16) percent of the respondents had no formal 
education. 

Twenty-hvo (22) percent of the respondents indicated that the head of 
the household was unemployed. Approximately 24 % indicated farming 
as the occupation of the head of the household while 23 % of the heads of 
household were housewives. The implicution of this is the majority of the 
people living in rural areas depend on farming as a source of livelihood.. 
Ten (10) percent of the head of households were empioyed as mlncrs in 
lhe RSA. Beer brewing was also mentioned as an important occupation. 
Approximately 40 % of the household members were wage employed 
with 10 % wage·employ~d in Lesotho while 30 % were wage-ernployed 
in the RSA. It is evident that the majority of people wage employed are 
mostly employed in RSA mines. Most family members wage employed 
in Lesotho are young females working in textile industries. 

5.3 Land Inventory and Operations 

the respondents interviewed had access to' arable land. By access to 
arable land meant whether the household "owned", sharecropped or 
rented land. Thirty~seven (37) percellt of the households operated one 
field with the same percentage operating two fields (Table 5.2). This 
means 74 % of the hous.eholds operatoo two fields or Ie..c;s. Leduka (1Q98) 
reports that 43 % of the hOllscholds had two fietds O'r less. This is unlike 
customary law, which allocates three fields to a household. Each 
household used to be allocated three fields. which in most cases were 
situaLed in different locations arOlmd the village, According to the 
1989/90 Agricultural Census, 21 % of rural households operated one fieJd 
while 35 % operated two fields, This means 56 % of the households 
operated two fields or less. The 199912000 Agricultural Census reports 
that 29 % of the bouseholds operated one field with 55 % operating two 
fields. Inus 84 % of the bouseholds operated two fields or less. 
Morojele (1963) found the average number of fields per household to' be 
2A The number of bouseholds reponing 2 fields comprised 113 of 
households, and those with 3 fields 1/4. It is clear that more households 
are getting access to less arable land mainly because of population 
pressure. 
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Table 5.2: Number of fleWs uperated by households 

Number of fields Number or huuseholds {%) 
~ 

Lowlands Footbills 
~ ~ ~ 

1 40 
~ 

3S 
~ 

2 38 
~ 

37 
~ 

>2 22 29 
~-

Source: Survey 

In comparing the number of households and the number of fields by 
ecological zones, it was found out that households from the .Foothills tend 
to have more fields than people from the Lowlands. This is despite a 
large proportion of Lesotho's arable land being located in the Lowlands. 
It was found that respondents from the Foothills had smaller-sized fields 
than the respondents from the Lowlands. It is fuus evident that people 
from the foothills have many smaIJer~sized fields as opposed to fewer 
bigger-sized fields in the Lowlands. This is understandable given the 
topography of the Foothills as people bave smatl patches of fields on 
mountain slopes. 

In comparing the number of fields and age, younger households 
tended to have less number of fields (one) while older households had 
more than one field. This shows tbat it is now difficult for households 
with younger members to access arable land. The trony is that they are 
the ones who tend to have resources to operate land as opposed to the 
older households who do not possess resources to operate the land. 

At;oording to the Constilution of Lesotho Ihe power to allocate land 
is vested in the King. TIle King aUocates land through chiefs and 
headmen. At;Cording to the Laws of Lerotholi every adult male, which 
means every married male, has the right to be allocated a portion of 
arable land to provide fur his suhsistence and that of his family and 
dependants as mentioned earlier. It is apparent that inheritance is tJle 
most common form of acquisition of land fotlowed by allocation by chief 
(Table 5.3). The NUL Based PAO Research Team (n.d) findings snow 
that 50 % of the respondents acquired their first land holding throUgh 
inheritance. The reason for inheritance to be the dominant mode of land 
acquisition is that there is no virgin land to be allocated to new 
households. Land acqUisition through allocation by chief's tended to be 
common in the Foothills. This is mainly because chiefs allocate people 
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arable land on marginal lands on mountain slopes whereas in the 
Lowlands no virgin arable land is available. The law prohlbits the selling 
and buying of land but there were some respondents who indicated that 
they had bought land. It is an open secret that the selling and buying of 
land 1S commol'! in the country. This is more prevalent in peri-urban areas 
\\'here chief's and landowners co-operate in selling land. Landowners 
wishing to sell land usually approach chiefs to issue the buyer with a 
Fonn C and the chief is given a portion ofthe money. 

Table 5.3: Mode orLand Acquisition (%) 

Field 2 Field 3 Field 4Mode of ACQuisition Field 1 
55 48 52Inherited from parents 50 

lrelatives 
~ 

4S-~· 45 4543Allocated bY chief 
2IAllocated by VDC II . 

, I'ufChased 00.3I . OJ 
. 4.7 I4 10.7 L_~IOthers J 

Source: Survey 

In recent times the selling of land i$ becoming common in rural areas. 
Landless people who have access to financial resources acquire land 
through such means as paying school fees for children of poor people 
with ac(;ess to land. Some respondents indicated lhat they would rather be 
landless and invest in children's education. This is more so as the more 
educated the child is the higher are chances of getting formal 
employment. They further pointed out that in most cases the production 
from the land is not enough such that they have to purchase food from 
shops. In some instances the landless people pay for funeral costs ot' poor 
people with land who in turn give them their lands, Some people have 
raised convent that it seems rich people are amassing large amounts of 
lands through such means, This is mainly so ill thc situation that most 
males are no longer working in the mines in the RSA. One other factor is 
the increased number of deaths due to the HIV/AIDS pandemic. 

In most peri~urban areas, peopJe sell their agricultural land (fields) to 
other people for residential sites. There is evidence that even in nmd 
!treas infonnal land market is taking root In urban areas a standard plot 
of 100 Pt by 100 FI (lOrn by 30m) cost, between M2000 and M5000. In 
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IUra! areas a standard pjot costs between M300 and M500 (Kasanga, 
1999; Kingdom of Lesotho, 2000), An interesting issue with the seUing 
of land is that the buyer and the seller reach an agreement and then the 
allottee approaches the chief to issue a Form C. The seHcr usually tclls 
the chief that hclshe has given (sehe/a) a relative hislher land. This means 
thc ailottee in turn allocates the land to someone and the chit:fblesses it 
by is~"Uing the certificate of title. The buyer of the land also claims that 
be/she has been allocated land and r'!Ot sold the land. The interesting thing 
is that chiefs are involved in these illegal acts mainly because it is alleged 
they get some portion of the money exchanging hands. Furthermore 
chiefs are fully aware that an allottee cannot transfer land through selling 
except through inheritance. Village Development Councils were 
established to assist in allocating land and stop corrupt practices by chiefll 
and yet the status quO' continues. The guise of allocating land to a relative 
is simply lo use the inheritance clause in transferring land. 

In comparing the mode of laud acquisition between the ecoJogical 
zones m()re people from the Lowlands access land through inheritance as 
compared with the Foothills where more people access land through 
allocation by chiefs. This is mainly due to the fact that in the Foothills 
people are continuously being allocated virgin lands on marginal lands 
located cn steep slopes. This is one of tbe causes of soil erosion in the 
country. 

TIle majority of households inherited land from parents with a 
smaller proportion inheriting from grandparents. There were some 
r-espondents who inherited land from relatives e.g. uncles. These are cases 
where uncles did not have children or had nO' sonS, In the ease where the 
relatives have daughters only it is expected that the daughters wili get 
married and aucess land through their husbands. 

The 1999/2000 Agricultural Census results show that 6l % of the 
fields were allocated by chiefs. 21 % inherited from parents and 16 % 
were given by relatives. The pcfcentage of fields allocated by chiefs is 
still higher iftlle percent.age of inherited and given by reJatives are added 
together. The difference might be caused by the fact that this study 
covered only the Lowlands ami Foothills whereas the Agricultural 
Census also covered the Mountains and me Senqu River Valleys. In the 
Mountains and Senqu River Valley as earHer mentioned chiefs tend to 
allocate households new fields on marginal lands on mountain slopes. 
Approximately 1 % of the fields were purchased (Bureau of Statistics, 
20(0), Most of the selling and buying of land are found in the districts of 
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Maseru and Leribc. These district.. are experiencing greater urbanisation 
because of establishment of factories and this has led to greater demand 
for residential sites. 

Accorditlg to the Land (Procedure) Act 1967 once a person is 
allocated land he/sne was given a certificate of aUocation signed by the 
chief and witnesses in which the location and size of the field were 
described. The majority of respondents had nQ certificate of allocation 
while a small proportioll held FornI C !Form A (Table 5.4), The Form C 
was introduced ill 1967 through the Land P~dure Act. The boundaries 
of fields are us:ualLy made in the presence of witnesses conversant with 
the area in question. Thus the witnesses and neighbours can attest that a 
person has been allocated particular land or his parents have been using 
the land for a number of years. The ahsence of certificate of allocation is 
Olle of the major causes of land disputes especially in cases where the 
witnesses' memories have faded or witnesses have died. (n some 
in:)tances one of the parties involved in a dispute bri~~ witnesses. What 
is interesting is that it is now more than 36 years since the certificate of 
allO<:ation was introduced and yet many people do not have such 
doculTlents. The average number of ytJUfS a household operated own land 
was IS years which is the same as found by Douglas and 'rennant (1952). 

Table 5.4:CertificlIIte of a))ocatil)n (title) held (%) 

I Certificate ofallocation ~ L.';eld I :Field 2 Field 3 I~Field4~ 
, No certificate held 54 55 . 60 


Form C/Form A 

53 

, )52530 25 
gLetter signed by chief! VDC '10 12 5 


Other 16 
 410 6 

Source; Survey 

With regards to fit:1d sires, 2l % of the respondents did not know their 
field sizes. Thi.5 is despite the Ministry of Agricultun:'s Extension Agents 
being mandated to measure farmers' fields as part ofthcir work. For the 
households knowing their field sizes the average size was 0.5 hectares. If 
on average a household operates two fields. this means a household 
operates approximately oue hectare of land. Ninety percenl of the 
households had field sizes of less than one hectare. Households from the 
Lowlands tended to ha\'c larger field sizes than households from the 
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Foothills, The average field size in the Lowlands was 0.8 ha while in tbe 
Foothills it was 0.4 ha. The 199912000 Agri.cultural Census reports the 
average field size of OA8 ha. It is evident that the average arable land 
holding per household is decreasing. The average arable land per 
household was 235 ha in 1950, 2.06 ha in 1960 and 1.98 ha in 1970 
(Morojele, 1963 and Le..c;otho, 1972). In the mid-1970s the average 
Lowland fanner held t .94 ha and the fanner in the Foothills held 1.42 ha 
(Van der Wiel, 1971). The implications of these are that as arable land is 
decreasing productivity has to increase. However, crop productivity as 
measured by yields hl'1s shown declining trends in Lesotho. 

5.4 Crops Grown 

Maize is the dominant crop grown in the study area. For the years 1998 ~. 
2000 the three northern districts of Berea, Leribe and Butha Buthe 
aooounted for 50 % of Lesotho's total maize production. It is evident that 
maize is grown by the majority of people (Table 5.5). Sorghwn is the 
next importar~t crop, The other important crops include beans, wheat. and 
peas, Intercmpping was practised with maize and beans being the most 
popular mixture. There was a significant number of households growing 
cannabis (MCttekoane) in the Foothills of Berea district The 
'Makhoaroana area in that district is famous for growing cannabis. This 
is despite the crop being declared illegal in the country, The other crops 
grown include fodder and potatoes, 

Table 5.5: Crops grown in 1998199 (%) 

~1.1d 4Fidd 1 Field 2 Field 3 ~f~grow~ 
. 32 50 55IMaize 5L-. 

13 10Sorghum 9 8 
4Maize + sorghum 20 4 5 

2 IBeans 2 ­ .I 1.._­
I 1 II ._-­I Wheat 

Fallow 1 12,2 ;5 
~ .- ..~--

Source: Survey 

Fallow land constitutes a significant proportion of arabic land in u;sotho. 
The national estimate of fallow land per annum is 2.5 % (Bureau of 

"-.~-- .._- -.-,---~'-----'-'-- ..----.. ~'-"--'---~.--'?'. '41r­



30 Analysis ojSecurity a/Tenure under the Customary Land Tenure 

Statistics and Ministry of Agriculture. 2000). The reasons for fallow land 
included lack of resources to plough fie1ds, lack of resources to purchase 
inputs,. no sharecropping partner, and field being waterlogged. The 
resources include animal draught power, and money. 

5.5 Usc Rights on Arable J."and 

A person is allocated arable land for a lifetime to grow crops. Many 
respondeflts understood that they were not given but allocated arable land 
and as such they did not own the land. 'L'hey pointed out that the land 
belongs to the 13usotho Nation, which has loaned them for a lifetinle. This 
is very important because the Sesotho word for allocation is abetsoe as 
opposed to juoa, Most respondents reported that they had the right to 
plough throughout the whole year. In the past fanners had to wait for tbe 
chief to declare the time for ploughing (Sheddick. 1954). In some 
instances farmers could not plough when there was a death in the vilJage 
which is Ho iJa in Sesotho. They could only plough after the buriaL It 
should be noted that during those days a per:';Qn was buried after 2-3 days 
after dying. Furthennol'e farmers could not plough on Sundays. 
Nowaday.s slich restrictions are no longer in place. Respondents also 
indicated that they had the right to hoe at any time. In some rural areas it 
was found out that hoeing had to be done at certain times of the day. 
stopping around 10.00·- 11 ,()O in the morning and resuming around 2.0{) 
- 3,00 in the afternoon. TIle reason given for hoeing at such times was 
that boeing during the middle of the day would cause hail, which 
damages crops. Chiefs had people who policed the hoeing times. This 
practice also happened with the drying ofclothes (laundry). 

All the respondents said they had lbc right to cut crop stover, 
Similarly 98 % indicated that they could Jet only own livestrn;k graze on 
crop residue:fstoyer. tn the past the cutting of crop stover was not 
practised instead the mohoang practice prevailed. ihis means fanners 
could not 'Cut stover as this was considered conlttlunaJ property. Similarly 
fanners could not let Qwn livestock to graze on crop stover to the 
exclusion of neighbours' livestock, If a farmer let only his livestock graze 
his livestock was excluded from grazing on other farmers' stover. Such a 
farmer was considered an outcast in the society. Nowadays most farmers 
do not practice ":chaCIng but cut th~ stover which is fed livestock at 
home. Sixty four percent of the respondents cut and removed stover from 
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fields and llsed it as fOdder while 23 % left the stover on the fields for 
communal grazing. 

One peculiar aspect of the customary land tenure system of Lesotho 
is that arable land is not fenced while residential land is fenced. Williams 
(1967) argues that although no law exists against fencing chiefs 
discourage it llUlinly because the farmer would claim individual title to 
land and perhaps claim political independence from the chieftaincy. 
Other analysts have argued that the field sizes are too smalt to make 
fencing economic. One otber reason advanced for lack of fendng is that 
after harvest the land becomes communal and fencing wouJd go against 
this, It is interesting to note that 93 % of the households indicated that 
they had a right to fence arable land and yet they did not do so. The 
reasons tbr not fencing included fear of vandalism and lack of funds to 
erect fences, The few households who indicated that they had no right to 
fence arable land pointed to the fact that they did not own the land but 
were given use rights. As a result they could not make investments on the 
land they did not own. These households clearly perceive that they are 
not secure on the land they have been allocated. It is interesting to note 
that the few households growing vegetables had land fenced. Perhaps 
vegetables are more valuable than traditional field crops. Residential sites 
tend to he fenced and most households indicated that this is so because 
residential sites can be sold thus the owner gets back what he has 
invested. This is unlike with arable lands where the allottee js required to 
remove the improvements. 

Table 5.6: Use Rights on Arable Land ("Ie) 

Ri-ht to iYes No -
Ploullh throughout the year 98 2 

~'Y.~ycrop 99 1 
. -

Hoe at any time of the day 89 11 
~!~p~stover 100 0 
Fence tields :i---t;Let only own livestock to graze I 

L2!'Eroe residue/stover 

Soun:e: Survey 
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Several respondents mentioned the issue of other people's livestock 
grazing on crop,'i as a deterrent to growing crops. They indicated that 
sometimes a whole field is grazed more so crops like wheat. In addition 
crop-theft by people is on the increase. Some respondents indicated that 
crop-theft is approaching the magnitude of stock-theft in the country. 

5.6 Exclusion Rights on Arable Land 

An allottee of land in theory ha.. exclusion rights \\-"hen there are crops 
growing on the fields. Once the crops are harvest~d the land reverts to 
being communal. Other people can gather wild vegetables, cow dung 
(wet and dry) and stover (litlhaka) as well as cutting thatch grass and 
reed. Mure households said they had exclusion rights to the.'1c resources 
being gathered by other people and yet in practice the opposite was found 
to bc true. What is true pertains to exclusion rights during crop-growing 
season. Landowners do not have exclusion rights on fallow land. Arable 
land not under cultivation becomes communal property and other people 
can graze their animals on and collect resources like wild vegetables, 
There are wild vegetables like A11UJmalhus !humbergii (theepe) which are 
gathered during the crop-grewing seaSOJl. Landowners have exclusion 
rights 011 people cdlecting wild vegetables when their crops are on the 
fields. There arc wild vegetables like Wahlenbergia andrusacea (femme) 
which are gathered after harvest. Thus the landowner can exclude other 
people frorn gathering wild vegelablt:s during the crop~growing season 
but cannot exclude tllem from gatht:ring wild vegetables after harvest. 

The weed/fodder called Parucum maxima and Setaria pallide·{usc 
(teho/a) makes an interesting case, Lehala is uSually cUl during tile croP'" 
growing season and as such other people are eXcluded, Some households 
indicated that not very long time ago other. people could cut lehola on 
fallow land but nowadays they are excluded, Instead people are now 
selling the lehola on fanow land, Some households indicated that they 
make more money by letting their fields fallow and scmng lehola from 
the fallow fields. This was found to be common in {he Foothills. The 
buyers of lehola were usually dairy farmers coming urban ar~s. Horse 
owners were also found to be Imyers. In addition other people can graze 
their livestock on fallow land after the lehola has been cut. What emerges 
is that during the crop-growing season an allottee of [and can exclude 
other people from gathering wild resources from hisiher Jand. Once the 
crop... are harvested the land becomes cornmunalllild everybody can use 
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it. The case of JehO{(J en fallow land is interesting because it shows a 
resource, which was communal but has evolved to a point where owners 
arc excluding other people frl)rn freely accessing it. Furthennore the 
resource is now being sold, May be in future we will see other peopJe 
befng excluded from using the land after harvest and resources like wild 
vegetables, and cow dung (wet and dry) will be sold to other people, One 
Qld woman related hl)w in the oldeo days people were neighbourly and 
shared use of resources fr«ly, She noted that people used to borrow 
donkeys from neighbours for running households,errands like shopping 
or going to the millers. People even borrowed cattle to go and thresh 
crops like wheat. Nowadays donkeys and cattle are hired! She exdaimed 
that it seems everything nowadays is money. 

The issue of majority of respondents indicating that they have 
exclusion rights on fallow land is peL"Uliar because once land is fallow 
anybody can graze livestock and gather other resources. Perbaps this was 
mainly with respect to lehola on fallow land. The same thing applies to 
excluding people from gathering cow dung on fallow land. 

Table 5.7: Exclusion Rights on Antble Land (''In) 

Rigllt to exclude 	 Yes 
i Peoplcfrom gathering wild vegetables ~ 65 ~ ·People from gathering cow-dung 60

I	(bolokoellrhapalle) ~ ~ 
Poople from cutting weed(lehoia 85 
People from gatherjng stover (Utlhaka) ____ 79 
Other people's livestock from grazing on 

"---,
No ' 

135 I 
' 40 

15 
,21 ~_G. ' 

~~Of!. residue/stover ~___' 78 ____ ~ 2~ _~ ~ 
I,ivestock from grazing on fallow land r61 i 39 ' 

I People from cutting thatch reed (~ehlaka) I 97 "~~ 

Source: Survey 
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5.7 Transfer Rights 011 Arable Land 

As earlier indicated under the Laws of Lewtholi arable land cannot be 
sold. Similarly under the Land Act 1979 arable land held under allocation 
cannot be sold. SilCh land can only be transferred through inheritance. It 
can only be sold if it is registered as a lease under the Land Act 1979.' 
Most respondents indicated' that they have rights to lend, rent, hire. 
mortgage and register arable land (Table 5.8). Most respondents indicated 
that they bad no rigilts to sell residential land. sell arable land and give 
out land. The response with regards to residential land is interesting 
because according to the law residential land can be sold as the owner has 
invested in the laud. Laws of Lerotholi also state that residential land can 
he sold while arable land reverts to the chief for reallocation, Another 
interesting issue is that although the Land Act 1979 calls for registration 
of arable land as leases very few households have done so. According to 
the Land Act 1979 arable land can be declared a Selected Agricultural 
Area (SAA) and registered through a lease. The Laud (Agricultural 
Leases) Regulations 1992 provide for procedures to be foI1owed in 
converting customary land to leasehold. Most households indicated that 
tbey dId nat understand how the concept of SAAs works. For those who 
understood they perceive<! the process as taking a long time and 
expensive, lndications are that very few people have registered 
agricultural land as leases. 

TabJe 5.8: Transfer Rigbts on Arable Land (%) 

~btto Yes 
. Sell residential land 34 
I Sell arable land 

. 
22 

I..end arabie land 92 
Rent out arabJe land 94 
Hire land 94 
Give out land 43 

I Beaueath arable bnd 94 
~~e~~b1e land 96 

Re2ister land (lease) 98 ..-­
Source: Survey 

No 
66 
78 
8 
6 
6 
57 
6 
4

1·2 

.­

. 

; 
I 
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Approximately 69 % of the households indicated that they needed 
somoone's approval to transfer land while 23 % said they did not need 
such approval. Seven percent gave no response, Most of the hQuseholds 
who indicated that they had rights to transfer land indicated they sought 
pennission to do so mainiy from chiefs (Table 5,9), This is 
understandable because chiefs have to provide certificate of allocation. 
Some people have questioned the involvement of chiefs in providing 
certificate of allocation to people who have been allocated land by other 
people. Some chiefs claim that if an allottee no longer needs arable land 
the land reverts to the chief who re-allocates it to someone elsc. The new 
allottee happens to be somrone chosen by the previous allottee. 

Table 5.9: From whom Permission Sought to Transfer Land 

~¥rom whom (!ermlssion ~Ufi[ht 
, Chief 
IChiefand family 

Spouse 

IPercent 
28 
IS 
8 

.... 

f-~ldest son 
Chief and husband 
Chief and VDC 

1 NO' rcspon~e . 

3 
2 
I 
31 

J 
. I 

Source: Survey 

5.8 Investments in Amble Land 

The use of improved inputs in farming is an indication of investments 
farmers are willing to undertake. Fanners with secure land are expected 
to invest in it in the fonn of improvements like fertilisers, terraces. dams, 
etc, Most respondents used hybrid seeds, inorganic fertilisers. pesticides 
and organic fertilisers (Table 5,10). Fanners use more organic fertiliser 
(kraal manure) than inorganic fertilisers mainly because of lack of 
resources. The forty percent of tile respondents who did not use hybrid 
seed used seed saved from the previous; harvest. Re.'Iults from 199912000 
Agricultural Census show that 90 % of the furmers used ordinary seed 
retained from previous harvest while 9 % used hybrid seed. It possible 
that farmers in the study area use more hybrid seed than the national 
average which has resulted in high productivity levels in the area. The 
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three sampled llorthem districts have higher productivity levels than the 
rest of the oountry and it is evident that one of the contributing factors is 
the usc of inorganic fertilisers. 

Table 5.10~ Use of Inputs (%) 

N.Iln~utsJJsed I:o~ 40~Y~fld seeds 
Chemical fertilizers 168 32 

-­

Pe,-uicides .65 3S 
Herbicides 90 

l Kraal Manure g~ 16 

Source: Survey 

The ~Ise of credit by the respondents was minimal. Thirty percent of the 
respondents indicated that they had used credit in purchasing inputs. The 
sources of credit include money lending clubs, neighbours. and informal 
credit associations. Thc respondents indicated that the major problem in 
accessing credit was that the ab.<;ence of institutions that offering credit. 
Some respondents indicated that (hey were afraid of being in debt and 
that they feared their houses and other assets would be reposses.."ed if 
they defaulted in repaying the loan, The respondents indicated that the 
liquidation of Co-op Lesotho and the Lesotho Agricultural Development 
Bank posed problems in accessing credit They also indicated that 
Lesotho Co-operative Credit Union League used tl) assist them with 
credit but is now dormant. The issue of collateral required by credit 
institutions was another problem. A significant mi\iority of the 
respondent indicated that in order for agriculture to improve in this 
country credit institutions like the LADH should be established and 
p~ious mistakes which led to their coHapse be avoided. 

5.9 Sharecropping 

Sharecropping has been a common feature of agriculture in Lesotho for 
mallY years. The Lesotho sharecropping arrangement is quite distinct 
from 1he conventional model, in whicb a large landholder enters into 
farmiJ:lg-by-shares contracts witb landless and generally asset-poor 
tenants (Lawry, 1987). In Lesotho sharecropping V:ieahlolo) is generally a 

r'­
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relationshJp between a resource poor landholder co~operatjng with a 
!andless household with other tCSQurces. In most cases the landholder 
contributes his/hcr land and the latter contributes tlte rest of the inputs 
which include fiance for ploughing, planting, seeds, fertilizers, and 
pesticides. The contributions of each party in lhe sharecropping 
arrangements differ from household to household. Robertson (1987) 
provides details about the various forms of sharecropping arrangements 
prevalent in Lesotho. The crop-sharing relationship js agreed before 
planting and is often on equal basis hence the word hale/ole in the output 
sharing arrangements. In most eases the output is shared equally even 
though the contributions of inputs by the two parti-es are not equal. 

Approximately 44 % of the households were involved in 
sharecropping. Of these 50 % sharecropped with people with wbom they 
were not related with while 35 % sharecropped with relatives and 6 % 
sharecropped with parents. Sixty seven percent of the sharecropping 
households indicated that they owned the field while 33 % sharecropped 
fields belonging to their partners. Indications are that sharecropping is on 
lhe increase. Sheddlck (1954) reported that about 25 % o.fa11 arable land 
in Lesotho was cultivated according to sharecropping contracts. 
Morojele (1963) estimates are that 18 % of all arable holdings were 
sharecropped, According to Robertson (1987) about one-third of the 
landholding is under sharecropping arrangement'> in any given year, 
Results from the 198911990 Agricultural Census indicate thal 7 % of all 
fields were operated under sharecropping artatlgemcnts as C(lmpared to 
71 % of the fields in the 19991 2000 Agricultural Census, The major 
reason for the increase in sharecropping arrangements being popUlation 
pressure as new households cannot be allocated arable land. The reason 
given for the dramatic increase in sharecropped fields between J990 and 
2000 is that mast people dO' not have drau~ht power and as a result 
sharecrop with tractor owners who provide ploughing services and oilier 
inputs. 

Lawry {1987} asked chiefs wbether they believed sJlareeroppin,g was 
011 the increase and most of them believed that it was becoming more 
frequent The reasons given by the chiefs for the increase in 
sharecropping included tess land for allocation ta newly established 
households; morc widows and female-headed households with lillie cash 
to farm on iheir own; declining livestock ownership and fewer available 
oxen for ploughing and increasing famling costs. The reasons fur 
sharecropping are presented in Table 5.11 below. 

• ..·n p. _~' __ 
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Table 5.11: Reasons for Sharecropping 

~-

I Reason 
: Do not have resources 
IDo not have own fields 

Percent 
73 
6 

----­
-

f Do not have resources but OWn fields 5 
Others 14 
No response 2 

Source; Survey 

The concept of renting itt/out arable land is a recent phenomenon in the 
country, Five percent of the households indicated that they were either 
renting out Or renting in land, which suggests that trends in arable land 
rentals are increasiltg. Three percent of the fields were rented out 
according to the 1989190 Agricultural Census, The 199912000 
Agricultural Census Indic,ates that 3 % of the fields were rented in with 
2.S % being rented ouL Lawry (1981) points out that entrepreneurial 
:fu.rmers have found mechanisms of accessing arable limd in the absence 
of a market for arable land through renting arable land. Most of the 
etltrepreneurial farmers find sharecropping to be unsatisfactory, as they 
want to have [ull control of operations on the arable land, They dislike 
tile output sharing arrangements even thougb in most cases they provide 
more input than the landowner. Arable land rental is in most cases paid in 
kind, which include paying for children's school fees. paying for funeral 
costs and cOflstmction of a house for tbe lessor. The practice of paying 
for funeral costs and ill tum using the arable land fot several years was 
found to be the most common method of l8Jld renm L 

The practice of renting arable land althougb on the increase seems to 
be problematic, Some farmers have indicated that in some cases land 
owners demand back their land befure the agreed time. This lIsually 
happens when the landowner sees the lessor having higher productivity. 
In ."ome cases land Owners claim that their sons want the land before the 
expiry of the contract tern\' Other cases include landowners warning to 
usc their rented land when govcl1lment gives subsidies on land 
preparations and agricultural inputs. Farmers who have experienced 
problems with renting of arable land indicate that they prefer outright 
purchase of land, Thi.s is prevalent on the TIluathe Plateau where some 
farmers have purchased arabic land and established small farms. 
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5.10 Inheritanc;:e of Arable Land 

Inheritance of arable land in Lesotho is a contentious issue" According to 
the Laws of LerothQli arable land reverts to the Chief for reallocation on 
the death of an allottee but preference is given to melnbers of his family 
as already mentioned earlier. This principle was expressed in the Sesotho 
saying that "Ts'imolmobu hase leja" which means land is not inheritable. 
This led to many disputt:S as to which mem~ of the family should 
inherit land in case of the death of an allottee. The major problem being 
that because there were competing interests of widows, minor children, 
adult children and the Chief. In some calles Chiefs abused their land 
allocating powers by aJlocating land to non-members of the deceased 
family. In the 19205 there was a caU for straightforward law dealing with. 
inheritance of arable land, Poulter (1976) indicates that in 1948 the 
Basutoland National Council (BNe) attempted tl) make arable land 
inheritable by amending the Laws of Lerotholi. The clause read "on the 
death of a person who has been allocated the use of property \;onsisting of 
land.... His heir shall be entitled to the usc of such property". However, 
the aJnendment was found to be invalid in the case of Letsitsi vs Moja as 
the Council was no1 a legislative authority (H.ugege, 1998). Section 
7(5)(b) Part J of the Laws of Lerotholi was then amended to read that 
arable land will revert to the Chief for reallocation on the death of the 
previous occupier but preferem:e Should given to the sons of the 
decea.'iCd. This was the case even when the mother was still aJive. This is 
because under the -customary law a woman is a minor. Section 8(2) of 
the 1979 Land Act states that the first son was to inherit arahle land 
wbere an allottee bas died. This has led to many disputes between frrst 
sons and widows. The 1992 I..and (Amendment) Order changed the status 
of inheritance of arable land by Widows. According to the Order a widow 
takes over the land allocated to her deceased hU!iband in her own right. 
The heir, normally the first son. has to wait until the mother (widow) 
dies. However, it has heen found that the Law,~ of Lerotholi continue to 
be practi$cd despite the enactment of the 1979 Land Act and its 
amendments. 

Approximately 86 % of the respondents indicated dmt if a husband dies 
the wife inherits arabic land while 9 % indicated that it is the eldest son 
who inherits the land. This shows that there are some people who are not 
aware of the latest amendments lo the law with regard to inheritance of 
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arable land. Thirty eight percent of the respondents indicated that their 
sons would get access to 4fable land through allocation by ChieflVDC. 
The same percentage indicated their sons woulJ access arable land 
through the father dividing fields among them. Seventy four percent of 
the respondents indicated that their daughters would access arable land 
through their husbands. This shows that women cannot aceess arable land 
unless dQing so through their husbands. 

5.11 Land Disputes 

The Isslle of land disputes is also a common feature under the customary 
land tenure system. One view IS that if land disputes are rife, landowners 
are not in a position to make substantial investments in their land 
holdings. Approximately 15 % of the housebolds were at one time or 
another invo1ved in land disputes. The most cotDmon types of land 
dJsputes included field bOlmdaries. double allocation, inheritance rights, 
and sharecropping arrangements. Cantour (1987) reports that 22 % of the 
landowners were involved in land disputes. She further points to the fact 
that II % of them lost land through land disputes. Leduka (1998) reports 
that about 6 % of the households with arable land were involved in land 
disputes. The NUL Based FAO Kesearch Team (n.d) indicates that 93 % 
of the respondents reported no disputes on any of their land holdings. 
Land disputes are at two levels; viltage and field levels, Village boundary 
disputes arise because of multiplicity of chieftaincy (Rugege, 1998). 
Boundary disputes in most cases arise when ungazett:ed chiefs. who have 
no power of land allocation, allocate land and gazetted chiefs allocate the 
same piece of laud. This results in double allocation of land. Rugege 
(1998) reports that about 1/3 of the 60 High Court cases he analysed were 
in respect of allocations. The interesting issue is that in ca..<>es involving 
d(mble allocation the aggrieved party sues the individual anocated land 
mainly because they fear to challenge the Chiefs who allocated them the 
land. Tn some 1.:4SeS one chief claims land under jurisdi .. tion of other 
chiefs and this rC'iults in .. biefs f1ghting among~i themselves. ViUage 
boundary disputes usually end up with damage to property, bouse&lhuts 
being burnt and human lives lost. This Seems to be common ill the 
Mafcteng district Field level disputes IIsua!ly involve individual field's 
boundaries. The is."Iue of village boundary disputes is importanl such that 
and ad hoc Boundary Committee made up of chief... has been established 
under the Ministry of Local Government. 

~ .. 
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The most common dispute with regards to arable land concerns whQ 

inherits the arable land previously held by a deceased person. This is 

despite the several laws, which have been promulgated. Fifty pert.ent of 

the disputes were concerned with inheritance of arable land. It should be 

noted that inheritance disputes also involve a person fighting for their 

uncles' land in cases where the uncles have no sons. Most of the Jand 

disputes were between relativc.~ chiefs and neighbours. The most 

common land dispute resolution mechanism involved relatives. 

chiefsIVDC, and tocal wurts. Usually if there is a land dispute within the 

family the dispute is first resolved within the family with the older 

members of the famjjy involved. If the dispute cannot be resolved within 

the family it is taken to the chiefNDC level. "lhe dispute will be taken to 

the higher level of local courts if the chiefIV DC cannot resolve it, 


5.12 Perceptions on Security ofTenure 

The respondents were asked about secudty of tenure on their land 

holdings. Most respondents (85 %) feft that they were secure on their 

land and nobody would take the land from them. "This is my 

grandfather's/father's land and nobody can take it from me", "the law 

protects us from someone taking the land from us" and "this land belongs 

to the Basotho nation and nobody can take it from me a .. I am a Mosotho" 

were some of tlle common responses. A few respondents indicated that 

chiefs think the- land belongs to them and they are free to expropriate the 

land whenever they wish. Leduka (1998) a.lso reports lhat generally 

people felt that they were secure- on their land holding and nobody could 

take away the land, Bighty One percent of his respondents indicated that 

they had never heard of someone who had his {and expropriated by the 

chieflVDC. The reasons of expropriation of arable land by chiefNDC 

include the land holder no longer living in the village and not cultivating 

it for several years, the deceased had no sons to inherit the land, the land 

was not cultivatetl for several years and the chief said he had lend the 

allottee the land and not given him. 


Some respondents indicated that there is more security of tenure 

nowadays as compared with olden days when the inspedion practice was 

practised under the Laws of Lerotholi. In those days Chief,,, used to 

inspect fields and expropriate them if they thought farmers were 

producing surpluses. The land was also expropriated if a field was left 
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fallow for two consecutive seasons or not "properly cultivated ... What is 5.13 Agricultural Prodllt:tivity I 

interesting is that the same practice is included under the Land Aet 1979, 
According to the Lam.! Regulations 1980 land can be revoked for abuse 
of land holding through overgrazing. refusal or inabiUty to fight soU 
erOSion, and lack of cultivation of arable Jand over three years. It seems 
people are not aware of these clauses because they are not being 
implemented, 

An interesting issue is that most respondents believe that It. lease is 
more secure than a Form C and therefore prefer a lease to a Fonn C. 
They indicated that if a person has a }<'orm C he/she 1..'1. likely to be 
involved in disputes which is not the case with a lease. They indicated 
that they cannot register their land as leases because fU'stly they do not 
understand the procedure for obtaining a Jease, secondly they are told that 
it is very expensive and lastly it takes a very long time" 

A question was asked if there was security of tenure why Basotho 
furmers were not investing in their land holdings. The majority of 
respondents indicated that security of tenure wa... not the issue but there 
were other reasons why Basotho fanners do not invest in land. The 
reasons include lack of resources (financial), lack of access to \:redit, lack 
of markets, and the land tenute system, which allocates di~ete small 
land parcels. 

Respondents were asked what happens to the arabJe land if they 
migrated lo eJsewh~re. Forty four percent of the respondents indicated 
that they give the land to ,m¢:lir re!a11ves, 26 % retained the fields, 13 % 
gave the land to chiefs and 6 % wId the land. Some respondents 
indicated tbat in the olden days if a ~rsOn migrated he sold his 
residential place and the arable land reverted to the chief who reallocated 
the land. The person was given a letter showing that he/she has tnigrated 
(Iengolo fa phal1o) by the chief indicating that the person needed to be 
allocated residential and arable land in the new area as be has given up 
his where he lISed to reside. They indicated that nowadays people do not 
migrate but have several r~identjal places and arabJe land. For instance 
if a person's home is in the rural area and he decides to settle in an urban 
are-3., he still retains his residential site and arable land. This is one cause 
of increasing landlessness in the country as a few people have multiple 
land holdings. 

The purpose uf this study \Vas to analyse if there is security of tenure 
under the customary land tenure system of Lesotho and how this affects 
agricultural productivity. Data on crop yields was collected but was 
found to be not good. This resulted in the yield data not being presented 
and discussed here, 
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CHAPTER VI 

SllMMARY, CONCLUSIONS AND RECOMMENDATIONS 

6.1 Summary 

The issue of security of tenure under the customary Jaud tenure system 
practised in Lesotho has been discussed for a long time. The argument 
being that there is low agricultural productivity because there is no 
security of tt:nurc and as such fanners cannot make investments on their 
land because of fear of losing the land and not reaping the benefits of 
their inves.tments 'Wilen transferring the land. Most analysts indicate that 
tllere can be no agricultural development in Lesolho if the current land 
tenure system is not changed to either leasehold or freehold. The 
opposing view is that there is security of tenure under the customary land 
tenure of Lesotho mainly because an individual can usc the land for a 
life-time and land can be inherited by reiatives. 

The various governments of Lesotho have been under pressure from 
donors to change the customary (and tenure with a view of enhancing 
security of tenure. The various government initiatives in land reform 
wert: mainly to address the perceived problem of lack of security of 
tenure. The most important land law in Lesotho, the Land Act 1919, aims 
to introduce leasehold tenure and introduce security of tenure which is 
expected to lead to increase in investments in agriculture thus leading to 
higher productivity. 

The purpose of the study was to analyse whether there is security of 
tenure under the customary land tenure system of Lesotho and how this 
affects productivity. The study area was the Lowlands and FoothilLc; of 
the three northern districts of Berea, Leribe, and Butha Buthe. These 
districts were chosen because they produce the bulk of thl! agricultural 
produce in the country. A sample of 300 respondents with J50 from lhe 
Lowlands and 150 from the Foothills was covered, . ! 

The findings of the study arc that more households have access to 
less arable land mainly because of population pressure, The mqjority of 
households had 2 or less fields as opposed to' three field.s stipulated under 
customary law. Most households had approximately OIle he·ctare ofarable 
land. The average field size is 0.5 ha with tbe Lowlands being 0.8 ha and 
Foothills 0.4 ha. People f!'Om the Foothills tend to have more fields than 
people from the Lowlands, It was found out that respondents frum the 
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Foothills had smaller~$ized fields than the respondents from the 
Lowlands. It is thus evident that people from the Foothills have many 
smaller-sized fields as opposed to fewer bigger-sized fields in the 
Lowlands, 

Younger households tended to have less number of fields (one) while 
older households had more than one field. This shows that it is now 
difficult for younger households to access arable land. The irony is that it 
is the younger households who tend to have resources to operate land as 
opposed to the older households who do not possess resources to operate 
the land, 

MQst households have use rights on the holdings as they do tlot have 
any restrictions on when to plant or what to plant Exclusion rights are 
exercised during the erop~growing season. Households do not have 
exclusion rights after crops are harvested thus arable land becomes 
communal property, Households have limited transfer rights. as they 
cannot sell the arable land. TIley can only transfer the lund by inheritance 
or sell the land jf it is registered under a lease. Indications are that very 
few land holdings are registered under lease. 

Inheritance is the most common form of acquisition of land followed 
by allocation by chief. There were some respondents who indicated that 
they had bought latlu, an ilJegal practice under the law except if the land 
is registered as a Jease as stipulated under the Land Act 1979, TIle 
majority of re.')pondent!l had no certificate of allocation while a small 
proportion held Form C IForm A. The common crops grown are maiz.e 
and sorghum with some intercropping of the two crops with beans, There 
was a significant proportion of fallow land, The reasons for fallow land 
included lack of resources to plough fields, lack of resources to purchase 
inputs, no sharecropping partner, and field being waterlogged. The use of 
credit is very mininlal in the study area, TIle major sources of credit are 
iofonnal channels consisting of money rending clubs and neighbours. 

'The findings of the study are that most housebolds have use rights on 
their holdings as they do not have any restrictions on when to pLant or 
what to plant. Exclusion rights UTe exercised during the crop-growing 
season but not after crops are harvested. After harvest the arable land 
bec¢mcs communal property as anybody can graze his animals and 
collect resources like wild vegetables. 
The use of fertilisers and improved st:cds is relatively high in the study 
area as compared with the rMt of the country, This might be the reason 
why there is higher productivity in the area, Indications are that 
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sharecropping is on the increase mainly because of lack of resources by 
people who have access to arable land. In most case." sharecropping 
arrangements involve households with resources coming together with 
poor households owning land. The concept of land rental is also on the 
increase although there are some prohlems, as it bas not been formalised, 
Mm.'! farmers prefer outright purchase of land than sharecropping and 
land rental. 

Land disputes are a common feature under the customary land tenure 
system, Common land disputes include inheritance, double allocation, 
and field boundaries. Most respondents felt that they are secure on their 
land hol<Iings. They believe that nobody could take away their land. The 
majority of respondents indicated that security of tenure was not the Issue 
but there were other rea~ns why Dasotho farmers do not invest in land, 
The reasons incltlde lack of resources (financial), lack of access. to credit, 
lack ofmal'kets, and the land tenure system, which allocates discrete land 
parcels. The iS31lC of agci(.."Uitural productivity has not been covered as tho 
data col1ected was found not usahle, 

The findings of the study indicate that the customary land tenure 
s.ystem of Lesotho is evolving and this is mainly caused by increased 
populatiol~ pressure on arable land, The increa ..ed popuJmion pressure on 
land has put pressure on the customary land tenure system towards more 
individualistic tenure, Farmers have more exclusion rights than 
previously as shown by the mohoang practice and the case of lehola. 

The other findings are that the customary land tenure system of 
Lesotho meets some of the hreadth criteria used in detennining security 
of tenure. The land tenure system does not meet all the criteria of breadth, 
For instance the Jand tenure system meets the criteria of use rights but 
does not meet the criteria of transfer right'i. It also meets some of the 
\;riteria ofexclusion rights. 

6.2 	 Conclusions 

'Ine major conclusion of the study is that there is no security of tenure 
under the customary Jand tenure system of Lesotho when the criteria of 
breadth is considered, This is !:lecause the customary Jand tenure system 
fails the criteria of breadth and assurance on several points, e.g. transfer 
rights. Other analysts have argued that be\:ause land can be held for a 
lifetime and passed on to relatives through inheritimce. This is supporred 
by Feder and Noronha (1987) who argue that there is security of tenure 
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under the customary land tenure system in Africa when 'security of 
tenure' is defined as the ability to use land for a certain period and for a 
defined purpose, It is argued that even if a landowner can hold land for a 
lifetime if hclshe cannot have transfer rights on the land there is. no 
security of tenure. 

The study confirms the hypotheses that customary tenute rights 
evolve toward stronger, morc alienable individual rights as population 
pressure on land increases, technologies change, and agriculture become 
more oommerdaJised (Feder and Noronha, 19tH). The most important 
questions is whether the evolving customary tenure system is able to cope 
or keep up with the changes or is there a need for intervention of some 
sort to speed up the pro<;ess'l This is bemuse tn some instance. .. customary 
tenure system evolves very slowly such that it cannot cope with new 
developments. An example can be made of the selling of land which is 
already occurrjng. 

It is also conchlded that the Land Act 1979 if implemented can 
address the issue of security oftellure which has been found lacking. The 
major problem with the Act is now to implement and simplifY the 
leasehold tenure system which is argued to have the following 
advantages: 

(1) 	 the landholder ls given a time period to utHi:re the land, 
(ii) 	 the landholder has a legal title. 
(iii) 	 the landholder pays rent for the land which leads to less fallow 

land~ and 
(iv) 	 land rental becomes easier as sub-leasing is allowed" 

6.3 	 R«ummendulioR! 

The following recommendatkms which emanate from the findings oftbe 
study are made in order to improve security of tenure in Lesotho: 

» Revisit the Land Act 1979 and find ways and means of impiementing 

and simpll(ying the leasehold tenure system introduced by the Act. 


)0.> Simpliry procedures: for land leases as the current ones are 

cumbersome and costty 

jo> 	 implement the recommendations made by the Land Policy Review 
Commission (2000) as some of them have a hearing on land tenure 
security in the country 

i 
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» Repeal older land laws when new land laws are introduced, An 
example is the Laws of Lerotholi which has not been repealed when 
the Land A<;t 1979 was enacted, 

)0 Mount educational campaigns when new land laws are introduced. It 
is evident that most people dQ not know much about the Land Act 
1979. 

)­ Register arable land so that people have certificate ofallocation. This 
will lead to fewer disputes, 

~ Find ways and means of how people with resources can access such 
land, e.g. tbrough sub~leasing as most of the arable land is in the 
hands of elderly poor peopJe and orphans, 

)0 Pass a Crop Theft Act similar to the Livestock Act as crop~theft is 
bewming a problem and this has led to increase in fallow land as 
peopje see no benefit of growing crops. 

};> Everybody whether in uman or rural areas be required to have a 
building permit before building as residential sites are encroaching 
on arable land at an alarming rate, 

» Impose fines on fallow land so as to encourage people to utilise land, 
)0> Establish agricultural credit institutions and previolls mistakes which 

led to the collapse of previous institutions be avoided. 
)- Address the issue of ungazetted chiefs allocating land which leads to 

disputcs. 

6.4 Suggestions for Further Research 

Although there is Significant literature on land tenure issues in Lesotho, 
further research sull need to be undertaken in order to understand bow 
the system works, how land can be utilised efficiently and agricultural 
productivity enhanced in ordel' to eradicate poverty. The following are 
suggested areas which need further re~arch: 

j;o. Tne impact of land institutions on agricultural production 
);> Analysis of the functions, powers and operating procedures of 

institutions involved in rand matters 
);> The impact of HI VIAIDS on agricultural production 
);> Analysis of land tenure disputes 
» The impad of stock ulcfi on agriculture 
J;> The comparative analysis of sharecropping and land rental 
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