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Tech for Humanity Pathways Minor 
Virtual and Augmented Reality: Four Case Studies 

 
Author’s Prologue 

The following four case studies are fictional thought experiments designed for college 
students at Virginia Tech.  They are mainly intended for use in undergraduates the novel “Tech 
for Humanity Minor” focused on the intersection of technology and cultural processes, group 
diversity, ethics, knowledge systems, democracy and social justice.” The minor is an 
interdepartmental effort spearheaded by The Center for Humanities and supported by the 
Andrew W. Mellon Foundation.  

These four cases center on the related technologies of Virtual Reality (VR) and 
Augmented Reality (AR) and their role in new forms of policing, marriage, incarceration, and 
interpersonal violence. They are set sometime in the near future and are premised on recent or 
imminent technological achievements.   

The presentation of each case follows a preestablished format. Each begins with a 
nonfictional “Background” section that sets up the historical and socio-cultural issues pertaining 
to the case.  This section is followed by a few “Processing Questions” aimed at helping students 
engage the background content. These questions are followed by the fictional “Case Story,” 
which is partly foreshadowed by the background discussion though not entirely predicted by it. 
After that come more Processing Questions pertaining to key points from the case narrative. 
The final section consists of “Thematic Questions” that are broader in scope than the Processing 
Questions. These call for futuristic thinking, innovative ethical reasoning, and consideration of 
philosophical perspectives on the case. Each of these thematic questions is developed by several 
commentary paragraphs. 

In all four cases, I integrate disciplinary perspectives including from cultural 
anthropology, history, philosophy, feminism, critical theory, and other fields. Several cases 
involve fictionalized legal trials supported by discussion of actual legislation, Supreme Court 
rulings, and case law. These discussions do not reflect any legal expertise on my part. (I’m a 
cultural anthropologist by training). I also lack expertise in the technical aspects of VR and AR, 
my knowledge of which comes entirely from sources written for popular audiences.   

Some common ethical and philosophical issues reoccur throughout the four cases. All of 
them include references to litigation (i.e., literal cases) whether real or fictionalized (something 
not mandated by the preestablished format). Cases 2 and 3 deal with the extension of individual 
privacy rights to one’s virtual body (Case 3) or to one’s personal data (Case 2). Cases 3 and 4 
contemplate the personhood of avatars/digital selves, asking whether someone’s avatar body 
can suffer a criminal assault (Case 3) or if a virtual being animated by Artificial Intelligence 
(AI) can be a human being’s spouse (Case 4). Here we note that Cases 2, 3 and 4 refer to AI in 
addition to VR/AR, exploring how these technologies might work in unison. Another recurring 
theme concerns the relation between AR/VR and civil liberties within the criminal justice 
system, whether as a right to access VR (Case 1) or as a right to be shielded from the state’s use 
of AR (Case 2). All four cases are also unified by their concern for alterity (‘otherness’) and its 
relation to AR/VR. This includes relatively familiar expressions of alterity along the lines of 
race/ethnicity (Cases 1 and 2), citizenship (Case 1), and sexuality, gender, and ability (Cases 3 
and 4). It also includes the less familiar alterity of digital “persons” (Cases 3 and 4) whose 
status as moral agents and decisionmakers capable of overriding human programming (think 
self-driving cars) challenges our inherited Christian metaphysics. According to Sylvester 
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Johnson, architect of the Tech for Humanity Minor, this religious metaphysics emphasized the 
absolute “divide of spirit versus matter—people had both whereas mere things were confined to 
the realm of matter,” as were those people (U.S. slaves) relegated to the status of things.”1 

A few final notes: First, while each case is self-standing, a certain rationale governs their 
sequencing. Case 1 starts us with our feet on the ground; by Case 4 we float into the ether of 
science fiction. This does not make Cases 1 and 2 more remedial; while they are less futuristic, 
they both offer deeper legal discussions than do Cases 3 and 4. Second, I’ve tried to strike a 
balance in the style, providing enough fictional details to keep readers engaged while avoiding 
excessive literary indulgence. Also, though I’ve tried to remain evenhanded in relation to the 
politics and polemics of the cases, there are places where my perspective shines through. 
Finally, I wish to thank Sylvester Johnson for sponsoring this case series and for his ongoing 
visionary leadership of The Center for Humanities at Virginia Tech.  
 
        -- Aaron Ansell (August 11, 2021) 
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1 Sylvester Johnson, “Personhood,” in Religion, Law, U.S. Joshua Dubler and Isaac Weiner, pp. 248-264, New York 
University Press, 2019. 
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Case 1: A Prisoner’s Rights to VR 
 
Summary 
Lulu is suing San Quentin prison for denying him access to mental health services and family 
visitation enhanced by Virtual Reality (VR) technology.  This fictional case explores the social 
logic of incarceration, the use of VR in the service of prisoners’ rehabilitation, and the prospect 
of a rights-based approach to VR access in prisons.  
 
Background 
 Why would a prison pay the high cost of integrating Virtual Reality (VR) technology into 
the lives of incarcerated criminals?  It may be that incorporating VR into prisons’ mental health 
services and family visitation policies has a positive effect on prisoner rehabilitation. If it does, 
could prisoners’ access to VR be considered a constitutional right?  

Our society incarcerates its criminals for four ostensive reasons:  1) incapacitation to 
prevent them from continuing to harm others, 2) rehabilitation to reform the criminal’s law-
breaking tendencies, 3) retribution that “prevents future crime by removing the [victim’s] desire 
for personal avengement,” and 4) deterrence that “prevents future crime by frightening” potential 
criminals.1 While each reason may have its own merits, the four reasons often conflict with one 
another. Specifically, the punitive aspect of deterrence can hamper rehabilitation, and vice versa. 
For much of the 20th Century, the penal system’s emphasis lay with rehabilitation, whereas after 
the 1970s (and especially with the war on drugs), a “nothing works” dogma led many hard-liners 
to insist that “(i)ndividualized treatment muddles the message of punishment, making it less 
principled.”2 And yet, studies such as the notorious Stanford Prison Experiment3 suggest that 
tougher prisons can make otherwise normal people sadistic, giving rise to a potentially greater 
public safety threat.  

The US prison system is a global outlier…in the worst ways. Data from 2019 and 2020 
indicate that there are about two million people incarcerated in the US (combining jails and 
prisons).4 Data from the US Department of Justice “shows the United States still incarcerates its 
citizens at a rate 5 to 10 times higher than other industrialized countries,”5 even though “our 
level of crime is comparable to those of other stable, internally secure, industrialized nations.”6 
Over twenty percent are in prison for non-violent (often drug related) offenses. Both poverty and 
race are predicters for imprisonment. For instance, “Black Americans… make up 40% of the 
incarcerated population despite representing only 13% of U.S residents.”7 About 70 thousand 
(3.5 percent) of those incarcerated are non-US citizens.”8 We also imprison people for violating 
arcane parole conditions; we imprison minors for running away from home; and we imprison 
immigrants (over 11 thousand of them, children included) just for immigration-related offenses, 
such as illegal crossing of the border.9 The incarceration of America’s mentally ill is also higher 
than other countries. About 37 percent of state/federal prisoners and 44 percent of local jail 
inmates have been diagnosed with a mental illness (often depression, bipolar disorder, and Post-
Traumatic Stress Disorder) by a professional.10 The emptying of government mental hospitals 
since the 1970s and especially after the 1980s “resulted in a marked increase in the number of 
mentally ill individuals in jails and prisons,” and their numbers are rising. 11 

While the general scenario is bleak, many prisons feature new programs that aim to 
improve the rehabilitating function of incarceration. One frequent barrier to rehabilitation is the 
above-mentioned prevalence of mental health disorders among inmates. As one former prison 
psychologist laments, "We're focused so much on the basic mental health services that there's not 



 4 

enough time or emphasis to devote to rehabilitative services,"12 and thus most prisoners do not 
receive adequate mental health treatment while incarcerated.13 Given the increased likelihood 
that offenders with serious mental health problems show a higher rate of recidivism (i.e. the 
return to crime after release) than those of relatively sound mental health,14 the fate of prison 
rehabilitation is tied to that of mental health services. 

Prison mental health programs typically include individual and group counseling, as well 
as pharmaceutical intervention. Exposure Therapy, a technique within the arsenal of Cognitive 
Behavioral Therapy (CBT), is one popular counseling intervention used in prison settings. In ET, 
experts slowly expose patients to those stimuli that trigger their negative reactions (e.g. anxiety, 
anger) and in this way desensitize them toward those stimuli. Studies of and ET and other CBT 
methods among prisoners have found that this treatment improves the psychological well-being 
of prisoners15 and lessons their rates of suicide16 and insomnia.17 One study of female prisoners 
found that those treated with CBT showed marked improvements in substance abuse, legal 
problems, psychopathology, and symptoms of Post-Traumatic Stress Disorder-- both in absolute 
terms and relative to other treatments administered in prison.18 In addition to counseling and 
medication, visitation privileges can also impact prisoners’ mental health.  Studies have also 
shown that visitation by family members is correlated with decreased rates of recidivism and 
increased rates of family reunification following imprisonment.19,20 Taken as a whole, this 
evidence suggests that the “nothing works” dogma that continues to dominate the US penal 
system is at best an oversimplification. Good prison policies likely help to rehabilitate prisoners, 
especially those suffering from mental illness. (Whether our society wishes to make their lives 
better is another matter.)  

CBT and family visitation merit special attention here not only because of their efficacy 
with respect to rehabilitation, but also because both may be enhanced by Virtual Reality (VR).  

VR is “(1) an artificial environment that’s (2) immersive enough (3) to convince you that 
you’re actually inside it.”21 In his book, Future Presence, Peter Rubin (senior editor at WIRED 
magazine), explains that through VR headsets “your senses can be manipulated so that you 
perceive the virtual world to behave the same way you perceive real life.”22  Because of the 
realism of VR avatars and situations-- what Rubin calls “presence”-- VR offers therapeutic 
applications, especially for CBT/ET approaches: “Using VR with traditional ET allows the 
patient to be transported to an immersive virtual environment where he or she can experience the 
events or objects that cause their disorder but do so in a safe and controlled environment.” 23 VR-
enhanced ET (“VRET”) has been especially useful in treating patients with PTSD, especially 
military veterans.24 Several prisons have already begun incorporating VR in their therapy 
sessions. Prisoners in Alaska have been given VR goggles with special software co-designed by 
the National Mental Health Innovation Center and a private tech company. The prisoners using 
the goggles “experienced scenarios designed to impress, soothe, and even trigger anger” and 
showed positive outcomes.25 One juvenile penitentiary in Pennsylvania using VR found that 
among those released “those who had the opportunity to use VR reported less anxiety associated 
with the change in their living situation.”26 In addition to VRET, some prisons in Oregon have 
begun using VR meditation applications that immerse prisoners in calm virtual settings to help 
treat their anxiety.27   

As for family visitation, there is little documentation of VR’s use in US penitentiaries, 
but in Chile, the project “Volver a CASA VR” (Back Home VR) has made use of VR technology 
by recording immersive, 3-dimensional films of prisoners’ families and then allowing the 
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prisoners to view these through headsets. The project director, Catalina Alacron Reyes, situates 
CASA VR within a human rights framework. She is worth quoting at length:  

 
In this case, it's a political gesture to transfer the inmates from the "jail space", a violent, 
isolated place, where they often see their human rights violated; to a pleasant and familiar 
space, where they feel loved and visible. Being able to see their families again, 
reconnects them with their most human and empathetic side, where a feeling of infinite 
emotion and love is produced in them. In this way, the inmates are able to feel feelings 
that they thought had disappeared. And these abilities to love and generate empathy 
disappear not only because they are in a place where they have been isolated for 
committing a crime, but these abilities disappear also because society is convinced that 
certain people should never be free and in consequence, society thinks they are never 
going to change. Society is built so that certain type of people belonging to certain social 
classes remain in jail. VR as a tool to connect lives is completely necessary not only to 
connect inmates and their families, which could help to the mental health and emotions of 
the inmates but also to create a bridge between the outside world and the inmates.28 
 

Reyes’s words raise a key question: Could VR visitation and mental health treatment ever be 
considered a human right in the US? This depends on the broader framework for recognizing 
prisoners as rights-bearing subjects in US courts. 
 There are some circumstances under which prisoners have successfully used the court 
system to secure better conditions while incarcerated, but the legal instruments they have are 
relatively week.  In the first place, prisons are obliged to honor prisoners’ First Amendment right 
to free speech, including the right to make grievances concerning their carceral conditions: 
According to the Supreme Court,  
 

Prison walls do not form a barrier separating prison inmates from the protections of the 
Constitution. Hence, for example, prisoners retain the constitutional right to petition the 
government for the redress of grievances (Turner vs. Safley, 1987).29 

 
Most of these grievances and subsequent civil suits have cited prisons’ infringement of other 
constitutional rights.  

The most commonly cited violation of prisoners’ constitutional rights concern the Eighth 
Amendment protections against “cruel and unusual punishment” and the Fourteenth 
Amendment’s Equal Protection Clause. Some Supreme Court decisions (as well as those issued 
by lower federal and state-level courts), have bearing on the issue of whether VR access could 
ever be construed as a prisoner’s right. 
 Between 1969 and 1971, the case Holt vs. Sarver (I and II) saw the first class action by 
inmates to sue a state prison system on the grounds that the prison systematically violated their 
Eighth Amendment rights. The presiding federal judge found Arkansas’s entire prison system to 
be unconstitutional, “that the prison could not withhold reasonable medical attention from 
prisoners, and he instituted a ban on corporal punishment without appropriate safeguards.”30 But 
a decade later in Rhodes vs. Chapman 1981, the Supreme Court ruled that prison conditions can 
only be classified as “cruel and unusual” if they violate “contemporary standards”—a term 
begging for clarification. In that case, a plaintiff suing a prison over “double celling (housing two 
prisoners in the same cell) lost on the basis that double celling in a context of overcrowding did 
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not violate contemporary standards. According to the Court, to be “cruel and unusual” also 
required that the prison’s actions “involve the wanton and unnecessary infliction of pain" or that 
these actions be "grossly disproportionate to the severity of the crime... [Otherwise they] are part 
of the penalty that criminal offenders pay for their offenses against society.”31 While the Court 
set a high bar for “cruel and unusual,” it is worth noting that its emphasis on “contemporary 
standards” may provide legal avenues for claiming rights to new (“contemporary”) 
technologically-improved standards of care.   

As for whether withholding VR visitation and/or mental health services would itself 
constitute a violation of the Eighth Amendment, there are non-VR precedents on both sides.32 
One legal scholar summarizes, “The lower federal courts are split on whether prisoners 
have any constitutionally protected interest in noncontact visitation.”33 And with respect to 
mental health treatment, one federal ruling (Coleman v. Schwarzenegger 2006) found “mental 
healthcare was so bad that it constituted “cruel and unusual punishment.’”34 Still, one piece of 
congressional legislation, The Prison Litigation Reform Act (1996), made it very difficult for 
inmates to sue their prisons, e.g. requiring they had to prove they exhausted every internal 
grievance-reporting procedure the prison had on record.35  
 Still, those in favor of expanding prisoners’ rights to mental health and visitation—and 
eventually the inclusion of VR-enhanced versions—can find reason for hope in the rulings 
surrounding the Equal Protection Clause of the Fourteenth Amendment. Briefly, the Supreme 
Court (City of Cleburne vs. Cleburne Living Center, 1985) has held that prisons cannot 
discriminate against a person based on race, religion, gender, or ability. If, prisoners from 
“vulnerable” group classifications are denied access to mental health or visitation services that 
have a VR component in a context where other inmates are allowed use of those VR services, 
there may be grounds for a suit.  But those pressing such a claim would need to prove that “a 
discriminatory purpose or intent was at least part of the reason for the (prison’s) rule” (David K. 
vs. Lane, 1988). Obstacles aside, the Fourteenth Amendment legal avenue could compel prisons 
to provide VR-enhanced mental health and visitation services to vulnerable minorities.36  
 
Processing Question #1: How should our society balance the need to rehabilitate prisoners 
through mentally therapeutic programs with the need to deter future crime by making prison 
someplace one never wants to be? Should either rehabilitation or deterrence be granted general 
primacy over the other?  
  
Processing Question #2: While a prisoner demanding VR might strike people of an older 
generation as nervy and frivolous, could VR one day be so commonplace that its use in therapy, 
visitation, meditation, and other wellness activities raise the “contemporary standard” for 
medical treatment and quality of life. Might denying VR to a prisoner seem to future generations 
like forcing a prisoner in the 1990s to communicate with family through a telegraph? How do we 
even begin to measure “contemporary standards” on specific issues (VR, etc.) from an informed, 
rational, and unbiased perspective? 
 
Processing Question #3: Which of our constitutionally afforded rights (in the US) offers the 
most promise for securing VR for prisoners?  
 
 
Case Story:  
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Lulu Ramirez, an undocumented immigrant from Guanajuato, Mexico, was serving his 
fourth year of a seven-year stint in San Quintin (California) when he filed suit against the prison 
for denying him access to Virtual Reality technology.  

Lulu’s two prison sentences were set to run consecutively: Three years for Felony 
Evasion of an Officer37 and four years for Felony Battery of a Police Officer (with serious 
injury). 38 The cop had pulled him over for reckless driving and when she found him to be drunk, 
she attempted to cuff him. Terrified that he would be deported and thus unable to father his 
unborn child, Lulu had lashed out and broken the officer’s nose before fleeing.  

Lulu had never been an especially violent person, but he had grown up close to violence, 
had been beaten by a father who also insisted that Lulu never back down from a fight. One time 
when another boy had mocked him, both boys’ fathers made them fight, each wagering money 
on his own son. Lulu had lost—both the fight and his dad’s money. What he gained was another 
beating. Though not especially violent, Lulu became conditioned to react with blows when he 
panicked. For a while, that conditioning served him well in prison, but two years in he got baited 
into a fight that nearly got him killed. When he left the prison hospital, he begged the 
administration for psychological counseling to help him “stay out of trouble,” saying that he 
“wanted to meet his daughter in one piece” when his sentence was up. 

As far as prisons go, San Quintin was progressive and well-funded. One of its counseling 
programs made use of VR technology, which the prison was also using to facilitate prisoner 
reentry, and even remote family visitation. After his initial intake meeting, the prison therapist 
concluded that Lulu suffered from PTSD and that he would benefit from VR-assisted cognitive 
behavioral therapy (CBT) to “desensitize him to his triggers.” When he first put on the headset, 
he found himself (his avatar, that is) in a virtual barroom. It was crowded and noisy. A large 
Caucasian man (another avatar) sitting at one of the tables turned to him and shouted, “Hey, you 
bumped me!” Lulu wasn’t sure what to do. “Sorry,” he responded. Then the other avatar got up 
and walked toward him. He stood right in front of Lulu and pointed a finger in his face: “Sorry 
isn’t good enough; you need to pay for my f---ing drink!” Lulu swung at him, hitting only air. 
The therapist stopped the simulation, thanking the actor who had been playing the angry man 
from the safety of his own home. “Lulu, how else could you handle this guy in a way that 
doesn’t get you killed or sent back to this place?” They talked, they started the scenario again, 
and so it went. Lulu got calmer and calmer each time the scene repeated. He became more able 
to talk himself out of the situation. Over the course of a month, Lulu could tell he was changing 
inside and could even feel his newfound calm (and conflict-resolution skills) at work in his 
dealings with fellow prisoners.  
 Nobody was happier with Lulu’s progress than his wife, Ana, who visited him every 
month, taking a 5-hour bus from her home in Stockton, California where she worked at a 
restaurant. Ana would sometimes bring long their baby girl even though it made the trip harder 
on everyone. But Ana’s visits stopped when she was detained by Immigration and Customs 
Enforcement (ICE) for using a false social security number. She and the baby, and nine other 
mothers with “detained infant children” spent forty days at the “South Texas Family Residential 
Center in Dilley, Texas.”39 Then the two were sent back across the border to Guanajuato.  

Lulu implored the warden to allow him access to VR visitation with Ana (though there 
were no infant avatars for the baby.) Indeed, San Quintin had begun VR visitation program not 
long after incorporating that technology into its therapy and job-training. And Ana was able to 
purchase a VR headset and use a friend’s smart phone and wifi in Guanajuato. But the warden 
denied Lulu’s request stating that all VR visitors needed to register with a valid IP address and 
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social security number. Ana did not have the second. Lulu protested, saying that it wasn’t fair 
that prisoners whose families had legal documentation could use VR for visitation but his family 
couldn’t-- especially when in-person visitation with Ana was no longer an option. He even filed 
a grievance through the prison bureaucracy in which he said his “rights were being denied.” Not 
only did the warden fail to grant Lulu’s request, he saw to it that Lulu’s CBT sessions ended.  

One year later, Lulu retained a lawyer through a prisoner’s rights NGO and filed suit 
against San Quinton for violating his Fourteenth Amendment rights to Equal Protection—equal, 
that is, to other prisoners who were US citizens with social security numbers and whose vising 
family had social security numbers. He also filed a separate suit under his Eighth Amendment 
Rights to protection against “cruel and unusual punishment.” There the claim was that the 
warden had not only withheld visitation and VRET to the detriment of Lulu’s mental health, but 
that he had done so from malice, meting out a “the wanton and unnecessary infliction of (mental) 
pain" as punishment for Lula’s outspoken grievance concerning his VR visitation rights. And 
there was also a First Amendment dimension of the suit: By withholding of VRET to silence 
Lulu’s visitation grievance, the prison’s mental torture was intended to deprive Lulu of his 
freedom of speech.   

The case was quickly dropped when San Quintin quietly agreed to restore Lula’s VRET 
and to find a work-around for the registering of Lulu’s wife, Ana, as a VR visitor. (They simply 
agreed to use her Mexican individual ID number.) For Lulu, VR treatment and visitation 
effectively became a right, but not necessarily for other prisoners in other prisons.  

 
 
Processing Question #4: Which of the arguments comprising Lulu’s lawsuit against San Quintin 
do you find the most compelling? And the least compelling? 
 
Processing Question #5: Would the prison’s choice to deny Lulu VR visits with his wife have 
been more defensible had it been done to discipline him for being violent or for being an 
unproductive worker on the prison assembly line?  
 
Processing Question #6: If VRET can help prisoners like Lulu improve their conflict-resolution 
skills more than conventional therapies, might one expect prisons that incorporate VR to have 
lower rates of prisoner-to-prisoner violence? 
 

 
Thematic Questions 
 

1) Is there something about VR that makes it antithetical to the logic of a prison?  
 
VR is about being someplace else and even, with the assistance of avatars, about being 
someone else. The purpose of a prison is to subsume people and fix them in defined, 
uncomfortable spaces, and to force corrective attention upon the self (rather than escape 
the self). In sum, VR is about freedom and prison is about confinement. From this 
standpoint, integrating VR into the prison setting will inevitably create myriad 
problems—all of which can be seen as symptomatic of this deep contradiction.  
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Yet from a rehabilitation perspective, VR and prison appear compatible, as they do when 
seen from the “normalization” perspective.40 Here ‘normalization’ refers not to the 
reform of the criminal’s deviant behavior (cf. Foucault 1975), but to a philosophy of 
reform intended to make the prison more closely resemble “normal” life on the outside. A 
“normalized” prison would, for instance, allow inmates to wear regular clothes rather 
than uniform jumpsuits, would refer to them by name rather than ID number, and that 
might allow them to be a part of the outside world through VR. And the VR applications 
could extend beyond therapy and family visitation to include avatar-based interaction on 
open platforms (e.g., Altspace). In other words, VR would serve as a stand-in for the 
everyday world, “maintaining prisoners’ previous identities rather than replacing them” 
with a separate prisoner-identity.41    
 
Yet this “normalization” is also tied to what some scholars critically label the 
“reintegration industry,” that is, the complex of private interests that increasingly 
measure prison success (and dole out funding) based on the life outcomes of released 
prisoners. While this, by itself, seems rational and progressive, some have worried that it 
has perverse effects, for instance, “convincing judges that it is legitimate to send [people] 
to prison without considering the triviality of their crimes, because in prison they will be 
brainwashed so that they can better cope with their poverty in a non-criminal way.”42  
 
Thus, even if VR and prison are compatible, is this compatibility socially desirable?  
   

2) Is it truly possible to distinguish between a prisoner’s mental illness and the mental 
anguish they suffer from the very conditions of their incarceration? If not, does the use of 
VR to improve prisoners’ mental health perpetuate a farse?   

 
Imagine a comedy sketch in which a prison psychologist insists to the warden that her 
patient’s mental health can only be restored through immediate release. Such a sketch 
points to something real: “These (mental health) programs aim to reduce recidivism by 
redefining prisoners’ predicaments as psychological problems in need of cognitive 
adjustments.”43 For most prisoners, their predicament is really the structural violence of 
both prison life and the everyday world where they struggle against “adverse 
backgrounds and severe social situations” that lead them to crime in the first place.44   
From this more critical perspective, VR can be seen as a sort of fiction-machine, one that 
inserts prisoners (or their avatars) into digitally contrived settings (e.g., a park, job 
interview, restaurant) that they rarely experience in the outside world. They hold out the 
promise that they can be better adjusted prisoners and (later) ex-cons by gaining 
competence in interactional settings. But it may be a false promise if most prisoners 
never have the privilege of experiencing job interviews and the like after their release.   
 
On the other hand, if rehabilitation is predicated on a prisoner not falling back into old 
habits and peer groups, then the contrivances of VR job interviews, etc. become useful 
even if the prisoner never gets a job interview after their release. This is because the skills 
gained through VR-simulated job interviews (or VR training in workplace conflict 
resolution) might be transferable to the prisoner’s community of origin and thus help 
them navigate familiar community dynamics in new, more productive ways.   
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If we accept both claims—that VR prison therapy is both useful for individual prisoners 
and premised on a false medicalization of mental suffering in prison—then can we 
continue to use VR therapies in prison while at the same time combating the fiction that 
prisoners’ mental illnesses are independent of their confinement? 

 
3) Could the advent of VR let us do away with the prison as a geographically localized 

architectural complex?  
 
What if all “prison” occurred in a VR environment rather than a physical one? Instead of 
big buildings that housed thousands of people—and cost the state enormous sums of 
money (roughly $34,274 annually per prisoner45), we could punish people by imposing a 
form of house arrest accompanied by mandatory time in a virtual environment. 
Proponents of this idea argue that there is “opportunity to make use of virtual reality for 
those under house arrest or curfew to support remote learning (e.g., vocational training in 
VR), or to recreate the privations of prison by requiring a certain number of hours in VR 
headset solitude.”46 But there is a risk: “If we see virtual prisons simply as a tougher 
alternative to fines and community sentences, then we will just push more people into our 
justice system, increasing costs.”47 
 
VR creators already simulate-- in game form--the combination of suffering, coping and 
recreation that are part of prison life. Oculus (owned by Facebook) currently features a 
game called “Prison Boss” in which platers (who are not incarcerated) “craft a series of 
items like ‘cigarettes, alcohol and cookies for other inmates while avoiding being caught 
by the warden!’”48 Would such games be the staple of prisoners’ daily activities in a VR 
house arrest scenario? Does the fact that people ‘on the outside’ enjoy playing these 
games suggest that VR house arrest offers—for better or worse-- no real punishment to 
prisoners? Is the prospect of a multiplayer game in which prisoners and non-prisoners 
interact one that should be greeted with open arms in the spirit of rehabilitation and social 
reintegration or feared as a sign of dystopia and moral confusion?  
 
If ‘normalization’ (see first thematic question) entails the alignment of the prison world 
and the outside world, then VR prison might ironically resemble an outside world in 
which individuals increasingly self-incarcerate through the use of VR platforms and other 
technologies. In other words, before we answer the question of whether VR prison is 
desirable, we might first allow that question to spark our recognition of the tech-
facilitated social isolation that free people opt into as contemporary consumers.    
 
Given that free people increasingly self-confine through VR, what implications would 
VR prison have for our society at large (not just its prisoners)? 
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Case 2: Policing with Augmented Reality 
Summary 
Terence is detained (and eventually arrested) when a police officer’s Augmented Reality (AR) 
headset classifies him as a “likely offender.” This fictional case explores the promise and perils 
of AR-enhanced policing in light of current controversies surrounding the detention and 
searching (“stop and frisk”) of individuals—especially racial minorities-- suspected of crime.   
 
Background 

The technology known as Augmented Reality has many promising applications in the 
areas of healthcare, education, social networking and—of particular concern here— law 
enforcement.  

Among the many deficiencies from which contemporary US law enforcement, perhaps 
the most notorious pertains to the unequal treatment of racial minorities. Of particular concern 
are “racial profiling” (using a person’s race to determine whether they should be detained or 
searched) and “racial bias” (the workings of negative stereotypes, e.g. pertaining to criminal 
behavior, in the minds of officers). Police unions around the country have implicitly admitted to 
the practice of racial profiling by opposing various legislative efforts that, since the 1990s, have 
sought to make profiling illegal.1  Police bias is harder to measure, but some studies have shown 
that police in the US and abroad “have more racially biased and xenophobic attitudes than the 
population at large.”2  

Certainly, the “evidence regarding the existence of racial disparities in law enforcement 
are ubiquitous.” For instance, “Blacks are approximately four times more likely than are Whites 
to be targeted for police use of force… [and] Blacks and Latinos are stopped and incarcerated at 
significantly higher rates than their representation in the population, particularly for drug-related 
crimes [and] are significantly more likely to fear unjust treatment by the police.”3 One need look 
only at the “Stop and Frisk” policy of the New York Police Department to get a sense of these 
disparities. Between 2004 and 2012, NYPD allowed its officers to “stop, interrogate and search 
New York City citizens on the sole basis of “reasonable suspicion.”4 And “reasonable suspicion” 
was a notoriously low bar to clear, one that allowed for considerable police discretion, intuition, 
and the inevitable workings of racial stereotypes. During the years Stop and Frisk was in use, 
NYPD stopped 4.4 million citizens, 80% of whom were Black or Latino, even though “the 
likelihood a stop of an African-American New Yorker yielded a weapon was half that of White 
New Yorkers stopped and the likelihood of finding contraband on an African American who was 
stopped was one-third that of White New Yorkers stopped.”5 New York’s Stop and Frisk policy 
was eventually found unconstitutional in 2013 on both Fourth and Fourteenth Amendment 
grounds, but it is unclear whether that finding will endure Supreme Court scrutiny, and there is 
little doubt among scholars and community members that racial bias and profiling persist.6 

Despite the ruling against New York’s Stop and Frisk policy, recent US Supreme Court 
rulings pertaining to racial profiling by police have generally favored the police. One important 
ruling came from Whren vs. United States (1996) in which the court’s majority opinion (authored 
by Justice Anthony Scalia) found that “The temporary detention of a motorist upon probable 
cause to believe that he has violated the traffic laws does not violate the Fourth Amendment's 
prohibition against unreasonable seizures, even if a reasonable officer would not have stopped 
the motorist absent some additional law enforcement objective.”7 This “additional law 
enforcement objective” clause implied that “an otherwise legitimate search or arrest would not 
be invalidated even if an officer’s decision to act was based on race.”8According to the Whren 
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decision, the police use of racial profiling when determining probable cause concerned only the 
Equal Protection Clause of the Fourteen Amendment. However, civil suits brought under the 
Fourteen Amendment are notoriously difficult for plaintiffs (claimants). This is because Terry vs. 
Ohio (1968) established the so-called Intent Doctrine “which requires a claimant to trace a 
purported equal protection deprivation back to a discriminatory motive” in order to considered in 
violation of the Equal Protection Clause.9 As various legal scholars attest, “(t)he difficulties of 
proving discrimination are likely to be insurmountable in the great majority of cases.”10 

The fact that the court system has proven itself lax regarding both its understanding 
“probable cause” for police searches and its related prohibition of racial profiling, it seems likely 
that there will be few legal roadblocks to police uptake of new, potentially invasive technologies 
like Augmented Reality (AR) and facial recognition software.  

Augmented Reality (AR) is often discussed in tandem with Virtual Reality (VR), perhaps 
because both rely on goggles and/or headsets to present digital information to the user’s field of 
vision. But the two technologies are, in some ways, opposites: VR headsets immerse the user in a 
digital world that is wholly separate from the one in which their physical body is located. (That’s 
why VR users often bump into objects in the real world that they cannot see.) AR headsets allow 
the user to see the real world around them in “augmented” form, by inserting digital imagery into 
the real landscape. This can be quite amusing: “a pterodactyl might be seen landing in the trees, 
the dogs could be mingling with their cartoon counterparts, and the kids could be seen kicking 
past an alien spacecraft on their way to score a goal.”11 The 2016 game Pokémon Go, which had 
players find and catch digital figures (Pokémon), made AR a global sensation.12 As familiarity 
with AR applications has become more widespread, social media applications (e.g. Spotselfie) 
have begun incorporating AR so that users located in the same physical space (detectable 
through GPS in their smartphones) can use smart devices to visualize one another’s profiles 
hovering over their heads.13 Moreover, other AR aps can identify others in the users physical 
surround even if these others are not holding GPS-bearing devices. This is accomplished through 
facial recognition software that immediately identifies individuals in a crowd, raising concerns 
that AR combined with facial recognition “might end privacy as we know it.”14 Certainly, these 
technologies could allow police officers to ascertain the identity, calling to their “field of view 
everything that the user knows about that person—their name, the names of their spouses and 
children, and so on.”15 And if the user is a law enforcement official with access to criminal 
records and other related databases, the amount of information that an officer will immediately 
see about each individual they glance at in a crowd will be unprecedented.  

According to some enthusiasts in the US and abroad, AR-enhanced policing leads to 
better public safety. Dutch officials claim that police will be able to use AR “to take images, 
extract meaningful evidence about markers, clues, and traces, store the semantic annotations 
related to the crime scene, and … could even detect license plates, recognize faces, and process 
fingerprints, giving you in-depth information about crime hotspots within moments."16 In the US, 
the FBI seems to share this optimism, arguing that AR technology will make policing more 
efficient by providing officers with “zoom, thermal and infrared imaging for the location and 
apprehension of fleeing criminals… audio and sensing devices to visualize blood pattern[s]… 
and software that can “accurately match voices against known criminals with speaker recognition 
capability.”17 Theoretically, the additional information that AR can instantly provide officers 
about those individuals in their view could help them better discern law-abiding from law-
breaking people and thus reduce the number of innocent people—including people of color—
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who officers detain and search. But there is ample reason to worry that this technology could 
scale up the force and efficiency of the troubling police practices mentioned above.  

Consider the case of China where use of AR by law enforcement is currently at its most 
advanced. In 2018, China’s police began wearing “augmented-reality smartglasses that recognize 
facial features and license plates in near real time, checking them against a database of 
suspects.”18 The Beijing tech company, Xloong, released an upgraded version of this AR system 
to the police in 2019 with glasses that allowed police to “gain access to real-time information 
regarding the facial, vehicle plate number and ID card of citizens from the national Chinese 
database.”19 Xloong’s system also works in tandem with some “176 million publicly and 
privately placed surveillance cameras,”20 which feed data to facial recognition software that the 
government claims can scan up to 2.4 Billion faces in one second.21 In some places like 
Rongcheng City, this software feeds data into a “social credit system,” “wherein they get points 
for good deeds and get docked points for dishonest deeds,” much of which is ascertained through 
surveillance.22 “So, for example, you can earn points if you donate blood or bone marrow or if 
you give lessons to the neighbor's children that they need for school.”23    

China’s usage of AR and face recognition technologies has raised concerns among 
human rights activists. Human Rights watch issued a warning about the integration of AR and 
big data, claiming that its use of these new technologies amounted to the state’s “identifying 
persons who deviate from what they determine to be 'normal thought,' and then surveilling 
them."24 Journalist Kai Strittmatter who studies this technology notes that, "It doesn't even matter 
whether it's true or not, as long as people believe it … Once you believe it's true, it's like you 
don't even need the policemen at the corner anymore, because you're becoming your own 
policeman."25 Moreover, human rights-related concerns about law enforcement’s use of AR 
extend beyond thought-policing and personal privacy; they relate to the Chinese state’s usage of 
AR and facial recognition software to target ethno-racial minorities, such as the Muslim Uighur 
community, that the state deems dangerous or disruptive. One reported for the Washington Post 
speculates, “If the system detected the face of a member of the mostly Muslim minority group, 
the test report said, it could trigger a ‘Uighur alarm’ — potentially flagging them for police in 
China, where members of the group have been detained en masse as part of a brutal government 
crackdown.”26 In sum, China provides an example for how police usage of AR technology could 
tighten state control over citizens’ everyday lives and, in particular, how this technology can be 
turned against minority communities.   

And all this is to say nothing of this technology’s imperfections in identifying people of 
different genders and ethno-racial minorities. One study by researchers at MIT and Stanford 
University found that the three commercially available facial-analysis programs they tested were 
very good at determining the gender of lighter-skinned men (.8% error rate); however, when it 
came to darker-skinned women, “the error rates ballooned — to more than 20 percent in one case 
and more than 34 percent in the other two.”27 Based on this and other studies, police forces in 
Boston and San Francisco have already banned the use of facial recognition technology (though 
not AR per se) in law enforcement because, as one Boston city councilor claims, “It has an 
obvious racial bias and that’s dangerous.”28 Some facial recognition companies argue that these 
problems are fixable. Brian Bracken, the founder of one such company, Kairos, said that “(t)o 
solve the bias, the algorithms need to be supplied a more diverse set of faces to learn from, but 
high-quality datasets of people of color aren’t always available.”29 But even Bracken 
recommended against using this technology for law enforcement, a position reiterated by other 
critics who argue that its use will inevitably be racist: “Even if accurate, face recognition 
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empowers a law enforcement system with a long history of racist and anti-activist 
surveillance and can widen pre-existing inequalities.”30That said, at present, the “US has no 
federal regulations on facial recognition, leaving thousands of police departments to determine 
their own limits.”31  

As for the future, consumers and everyday citizens can predict that facial recognition will 
be able to do more than identify individuals (and their ethnicity) and summon information on 
them from various databases. Facial recognition may also include emotion recognition. So-called 
“emotion AI” is already under development by, among others, the US-based company Affectiva, 
which hopes to harness this technology to tailor-make ads that bring pleasant emotions to 
potential customers. Through “(m)achine learning and deep learning… images and speech 
recognition systems … the machines learn how to recognize and interpret a smile or change in 
tone of voice, for example: Is it a happy or sad smile?”32 From there, it is a short step to 
technologies that purport to discern “innocent” facial expressions from guilty, furtive glances, 
flashes of anger, and other expressions that some will claim can reveal (or predict) the 
commission of a crime.  

In sum, scholars, innovators, activists, law enforcement and other stakeholders are 
increasingly attuned to a future of policing enhanced by AR (and related technologies), to the 
perils of AR-aided racial profiling, and to a more penetrating authoritative gaze.    

 
Processing Question #1: Suing the government under the Equal Protection Clause of the 
Fourteenth Amendment has been difficult largely because the plaintiff has had to prove that the 
official (usually a police officer) operated with “discriminatory motive” (or “intent”). Should 
“intent” continue to be the necessary element determining violations of Equal Protection? If we 
wish to lower the bar for proving violations of the Equal Protection clause, what might serve as 
that lower bar?   
 
Processing Question #2: Leaving aside issues of law enforcement, can you think of other 
reasons why the spread of AR (along with facial recognition technologies) might be of special 
concern to minority communities?  
 
Processing Question #3: If facial recognition technologies were improved such that they 
became equally successful at determining the identities of persons from all racial (gender, age, 
etc.) backgrounds, how far would that go toward alleviating concerns about this technology’s 
negative impact on communities of color?  
 
 
Case Story 

The year is 2030. One morning, Terence Macknamy, an African American man in his 30s 
who had served two years in prison for drug possession, spotted the police car across the street 
from the convenience store he was exiting. That morning had marked the eight week of 
Macknamy’s parole, and he was just getting his life in Provo, Utah back together when Officer 
Marilyn Townshend stopped him. She had been courteous, but her tone was no-nonsense from 
the moment she approached him. He worried that if he didn’t do it all right, she would panic and 
kill him. “I’m not carrying any weapons,” he told her preemptively, and he followed her 
instructions to a “T,” producing his driver’s license when she told him, turning around when she 
told him, and even holding perfectly still as she body search him. While Terence had been on 
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edge from the moment he spotted the patrol car, he kept himself composed, kept telling himself 
that there was nothing to find, so he would be fine.   

Officer Townshend had stopped Macknamy because, “You came up as a ‘probable 
offender’ through the ARALE system,” she said while tapping her severe-looking eyeglasses. 
ARALE was short for Augmented Reality Assisted Law Enforcement, a combination of 
hardware (the severe glasses) and several software applications. ARALE’s foundational software 
was a facial recognition system. The tiny cameras in the officer’s glasses communicated with 
multiple databases housing the headshots of most everyone that Provo police contacted. (If 
ARALE couldn’t determine the person’s identity, it was usually because that individual was 
either a child or an undocumented immigrant.) ARALE didn’t just identify the individual in the 
officer’s field of vision; it made use of a second application that analyzed that individual’s facial 
“micro-expressions” and bodily movements to surmise their emotions (anger, anxiety, guilt, 
etc.). ARALE coordinated the individual’s conjectured emotion with information from several 
background checks. In less than five seconds, ARALE could retrieve and integrate data about 
individual’s criminal records, place of residences, marital status, bank accounts/credit ratings, 
medical records, and employment history. The officer using the glasses didn’t see all of these 
data, much of which was confidential. The officer saw only the synthesis of all that data, which 
the system presented as a color-coded classification. Each individual in the officer’s field of 
vision appeared with a digitally superimposed halo around their head: Green for “unlikely 
offender, yellow for “possible offender” and red for “probable offender.” According to Utah’s 
case law precedent, a classification of red gave an officer probable cause to detain and search an 
individual.  

While Macknamy had thought he would be fine, it turned out that the jacket he had 
plucked from his closet that morning held one of his old glass marijuana pipes in its side pocket. 
Macknamy hadn’t smoked pot since before he had been caught with methamphetamine. And 
anyway an empty pipe was legal, right? They sold them at head shops all over, right?  Wrong. 
Officer Townshend informed Macknamy that, according to the Utah Drug Paraphernalia Act of 
198133 pipes were considered drug paraphernalia if they contained evidence of “any residue of a 
controlled substance on the object” or if the owner “had any prior convictions.” It was only a 
Class B Misdemeanor (maximum fine of $1000 and maximum jailtime of six months), but it was 
a violation of Terence’s parole. He would have to serve out the remaining three years of his five-
year sentence. Five years for possessing methamphetamine on his person—well actually, six 
months for possession and an additional four and half years for holding it alongside a friend 
while being in the wrong place, “an amusement park… open to the public,” according to the 
Utah Controlled Substances Act of 2021.34 Macknamy had just gone back to prison when his son 
was born in Salt Lake City, a child who he would not know, much less parent, until he was 
released three years later.   

When Macknamy had served his sentence in full, he was contacted by an attorney who 
asked if he wanted to be part of a federal class action “Section 1983” lawsuit against the Provo 
Police Department for violation of the class members Fourth (unlawful search) and Fourteenth 
(unlawful imprisonment and the “Equal Protection Clause”) Amendment rights. The plaintiff 
class consisted of non-white persons who had suffered any loss of livelihood resulting from 
“illegal searches” motivated by racial bias. It would seem that further evaluation of the ARALE 
system had determined that its identification of individuals by photo, as well as its conjecture of 
their emotional states, were differentially successful across ethno-racial groups. ARALE’s 
subject identification software was 99.7% accurate for Caucasians,94.3% accurate for Latinos, 
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92.2%, and 87% accurate for Asians and Pacific Islanders, and 86.7% accurate for people from 
the Middle East. ARALE’s ability to accurately determine an individual’s emotion from their 
facial expressions and bodily movements showed a similar pattern of racially differentiated 
(in)accuracy. Moreover, in the case of emotion-guessing, the software’s patterns of error tended 
toward “false positives,” that is, the system over-ascribe criminal emotions (fear, guilt, anger, 
etc.) to African Americans and Latinos. In the case of Caucasians, Asians and people from the 
Middle East, ARALE’s bad guesses fell randomly between false positives and false negatives. 
The Plaintiff’s attorney argued that ARALE’s racially differentiated ability to identify 
individuals and individuals’ emotions constituted prima facie evidence of police discrimination 
in all cases where suspect were of non-White ancestry.  

The Attorney General defending the Provo Police Department made the following five 
arguments: 1) There was no evidence indicating that ARALE’s designers had intentionally 
biased the system’s identification and emotion-recognition applications to the detriment of 
people of color; 2) None of the data retrieved from ARALE indicated that the system had 
misidentified any of the individuals in the plaintiff class and so the system’s racially-
differentiated identification ability was irrelevant to the suit; 3) That there was no way to 
determine whether ARALE’s specific assessments of the emotional states of those comprising 
the plaintiff class (at their times of arrest) were inaccurate; 4) even for those ethno-racial groups 
for whom ARALE showed the least accuracy, its ability to predict “offenders” (i.e. people found 
tom be in possession of drugs or weapons) superseded that of even trained professionals—and 
thus the Provo Police Department would be perpetrating racism were it not to use ARALE (and 
rely only on officers’ human abilities); 5) use of ARALE was of general benefit to poor people 
and people of color because it reduced the false arrests and police aggression resulting from 
officers’ racial biases. Indeed, since ARALE’s implementation, the frequency of violent 
encounters between the police and suspected persons from all ethno-racial groups had 
diminished, as had the frequency of police shootings of unarmed suspects of all races. Thus, once 
again, the Provo Police Department would be perpetrating racism were it not to use ARALE. 

The Plaintiff’s Attorney rebutted the Defense’s arguments one-by-one, claiming that: 1) 
the “demonstrable intent” standard required to prove racial bias in Fourteenth Amendment cases 
was met in this case because the Provo Police Department had access to the evaluation of the 
ARALE system (including its racially-differentiated capabilities) and thus its continued use of 
the system constituted intent to perpetrate racism in its policing; 2) even if ARALE had correctly 
identified all of the plaintiffs in the class action, the fact that its identification errors were racial 
disparate indicated that the system as a whole had racial biases built into its functioning and thus 
that these biases were likely operative in the system’s classification of the plaintiffs as “probable 
offenders;” 3) given that the accuracy of ARALE’s emotion AI could not be determined in 
individua; cases, one must assume that there are some cases in which it is racially-biased either 
by design or by circumstance; 4) the fact that ARALE typically outperformed human police with 
respect to racially-differentiated errors reflected only its relative merit, not its absolute merit. In 
absolute terms, the system remained guilty of racial bias and so violated the Equal Protection 
Clause of the Fourteenth Amendment; 5) ARALE’s outperformance of human officers in the 
area false arrest did not absolve it of its racism any more than “a Klansman who lynches fewer 
people than his predecessor is absolved of murder.”  

The judge found in favor of the plaintiff. Her decision stated that the Provo Police 
Department’s failure to take immediate action to suspend use of ARALE after the evaluations 
had revealed the system’s biases constituted evidence of intent to violate the plaintiffs’ 
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Fourteenth Amendment rights. Judgement was awarded for the plaintiff class in the sum of $50 
million, which eventually translated into $300,000 for Terence Macknamy and his family.  

 
  

Processing Question #4: What circumstances might cause an emotion AI (like the one ARALE 
uses) to misread a person’s emotional state or to reach the wrong conclusions about the link 
between a person’s emotional state and their commission of a criminal act? (Consider that 
Macknamy saw the police car before the officer saw him.)  
 
Processing Question #5: What do you make of the Attorney General’s attempt to “flip the 
script” by arguing that it would be racist for the Provo Police Department to substitute ARALE’s 
superior judgment for (biased) human officer judgment? 
 
Processing Question #6: Was the judge right to conclude that the Provo PD’s knowledge of 
ARALE’s shortcomings (i.e., its racially-differentiated capabilities) constituted proof of the PD’s 
intent to perpetuate racism through continued use of ARALE?  
 
 
Thematic Questions 
 

1) Assuming that AR-enhanced policing could somehow be made to improve law 
enforcement without reproducing racial discrimination, would we want to have it or 
would it bring other side-effects that wouldn’t be worth it?   
 
Recall the comments that the journalist Kai Strittmatter made in relation to China’s use of 
AR policing: “Once you believe it's true, it's like you don't even need the policemen at 
the corner anymore, because you're becoming your own policeman." These remarks echo 
the arguments posed by the French philosopher, Michel Foucault, in his work on the 
“panoptic power” of modern society.  Foucault’s argument tracks two major historical 
shifts in the modality of social control seen in Western societies during the last two 
hundred years. The first shift saw a diminished use of torture and dungeon-confinement 
to punish people and an increased use of corrective sequestration, i.e,. rehabilitation, of 
“abnormal” people in a new type of building (the “panopticon”) that featured a central 
control tower from which guards could observe confined people and correct their deviant 
behavior. Foucault writes that, at a certain point, the presence of the guard becomes 
gratuitous as those confined internalize the norms of the institution. The second shift, saw 
the spread of ever-watchful, panoptic power outside of those buildings, generalizing the 
“gaze” of authority throughout normal social landscapes (think about those electronic 
signs that tell you how fast you’re going). In this way, we are now living with an 
“infinitesimal distribution of power” in our daily lives that pushes dominant ideas and 
morals deeper into people’s hearts and minds.35  Eventually, we come to regard those 
ideas as originating from within ourselves rather than being pushed on us from the 
outside: hence, “you don’t even need the policeman anymore.”   
 
On the other hand, have Foucault (and Strittmatter) failed to anticipate the dangers of 
criminality in a hi-tech society, dangers that might necessitate AR (and other intrusive) 
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policing? This is the argument that philosopher, Nick Bostrom develops in his 
“vulnerable worlds hypothesis.” Bostrom, who directs Oxford University’s Future of 
Humanity Institute, hypothesizes that “there is some level of technology at which 
civilization almost certainly gets destroyed unless quite extraordinary and historically 
unprecedented degrees of preventive policing and/or global governance are 
implemented.”36 For instance, maybe somebody someday invents a “DIY biohacking tool 
that might make it easy for anybody with basic training in biology to kill millions.”37 
Bostrom acknowledges that the sort of policing needed to avoid the destruction of 
civilization would likely amount to a totalitarian nightmare. So he argues that we need to 
build just that sort of surveillance system but not turn it on until we absolutely need it: 
“turnkey totalitarianism.”38 It’s Bostrom hope that once the turnkey-activated totalitarian 
state eliminates the threat, we can de-activate it, putting it on standby once again. 
Bostrom acknowledges that, once the totalitarian genie is out of the bottle, it may be very 
hard to shove it back in… though he might have added that we don’t all bear such a risk 
equally: Jews, African Americans and other historically persecuted minorities might be 
less willing to run that risk.  
 
How then do we balance the risks of increasingly panoptic policing that go with AR with 
the existential risks that some say warrant “turnkey totalitarianism”? 

  
2) Perhaps this whole conversation about preventing AR policing is outdated because the 

proverbial ‘horse is already out of the barn.’ If so, should our focus be on how citizens—
especially minority citizens—can appropriate technologies like AR to protect themselves 
from the surveillance state? 

 
There are several technologies that civilians already use to counter police surveillance. 
The ubiquity of smartphones with video cameras has created a kind of reverse-
panopticism that puts a thousand eyes on state authority, exposing police officers’ actions 
to public scrutiny—as the recording of George Floyd’s murder at the hands of Officer 
Derek Chovin so famously exemplifies. Even before these recording technologies were in 
use, ordinary citizens in many states were allowed to affix radar detection devices to their 
dashboards that alerted them to a nearby officer’s speed-measuring radar.39 Both 
examples provide legal precedent for some form of “counter-AR” technology to be 
deployed against the police.  
 
A good counter-AR system would make visible to civilians the records individual police 
officers-- their misconduct, excessive force, etc. One can imagine such data synthesized 
as visually, perhaps as a color-coding (e.g., red for “probably rights-violator”) that would 
appear over the officer’s head. This could backfire by giving rise to added citizen anxiety 
but it might also change the behavior of detained persons, bystanders and fellow officers 
in ways that could help deter police brutality and killings. To return to the example of 
George Floyd, consider that Derek Chauvin had eighteen complaints filed against him 
“and a reputation for aggression, according to police records.”40 If that information were 
made publicly available and used to code him “red” on AR displays worn by the 
bystanders who filmed the event and even his fellow officer on the scene (Tou Thao), 
would Floyd have survived? Would the bystanders have implored Officer Thao to 
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intervene on Floyd’s behalf? Would the firefighter who begged the officers to check 
Floyd’s pulse have been more insistent, even threatening to testify against Chauvin if he 
didn’t let up? Would a “red” halo over Chauvin provide legal justification for bystanders 
to pull Chauvin’s knee from Floyd’s neck?  
 

3) Leaving aside both policing and racism, what implications might the sheer ubiquity of 
AR (as a civilian technology) have for interpersonal empathy?  

 
AR increases our knowledge of anonymous others’ lives, just like reading their social 
media profile does. AR might provide a heads-up display of strangers’ networked others, 
their parents, children, friends and other dependents. What if, for every stranger we 
encountered in the street, we also saw floating above them the images of their mothers, 
children, siblings, and other dependents? Would that make us less likely to shove them on 
the subway or ridicule them? Would it make police less aggressive? In sum, might AR 
help us to imagine others as socially embedded and therefor as valuable members of their 
community?  
 
Conversely, might the pressure to curate one’s own AR profile intensify some of the 
negative consequences that social media has had on many in our society? Several studies 
show a “positive association between social media use and anxiety,” especially among 
young adults.41,42 Could this be compounded by AR use that essentially introduces social 
media-related anxieties into the everyday physical world, such that there is no escape 
from the sort of impression management pressures that we once confined to our screen 
lives? If so, the desired increase in interpersonal empathy suggested in the prior 
paragraph could fail to materialize as people become increasingly self-focused in 
physical, interactional space.   
 
How then can we harness AR’s empathy-building capacity without becoming obsessively 
enthralled to the management of our AR profiles?  
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Case 3: The Determination of Virtual Sexual Assault 
 

Trigger Warning: This case deals with a fictional sexual assault in Virtual Reality and alludes 
to actual cases of avatar-to-avatar assaults.  
 
Summary 
Barbara seeks to bring a sexual assault charge against Denis for fondling her Virtual Reality 
(VR) avatar without her knowledge or consent. This fictional case considers people's privacy 
rights over the simulated bodies (avatars) they inhabit in immersive VR platforms and explores 
how these rights might conflict with an individual's rights to engage in VR-facilitated fantasy 
involving the simulation of others' bodies.   
 
 
Background 
 Regulating the social behavior of avatars in Virtual Reality (VR) settings has proven a 
serious challenge both for the owners of virtual events platforms (e.g., Altspace, Mozilla Hubs, 
Engage VR) and for the criminal justice system.  It is particularly challenging in cases of sexual 
assault between digital avatars.  
 VR itself is “(1) an artificial environment that’s (2) immersive enough (3) to convince 
you that you’re actually inside it.”1 In his book, Future Presence, Peter Rubin (senior editor at 
WIRED magazine), explains that through VR headsets “your senses can be manipulated so that 
you perceive the virtual world to behave the same way you perceive real life.”2 This is because 
well-done VR experience feels real. Indeed, one application of VR technology has been in the 
area of exposure therapy to feared stimuli; for example, VR simulations of building ledges lead 
acrophobic people to experience and thus overcome their fear of heights.3  
 The use of VR platforms for video gaming, social interaction, and other applications has 
increased dramatically during the last few years as the technology itself has improved. In 2019, 
20.8 million people in the US used VR at least once a month. That number grew to 22.2 million 
in 2020, and is projected to reach 28.3 million during 2021.4 (Many believe the spike in the last 
year is due to the social isolation necessitated by the COVID-19 pandemic.5)   According to one 
report, “the global VR market size [is] projected to increase from less than five billion U.S. 
dollars in 2021 to more than 12 billion U.S. dollars by 2024,” 6 aided by improvements to VR 
headsets, the advent of 5G access networks, and “edge computing.”7 The increasing scale and 
scope of VR use will inevitably raise challenges concerning social rules and behavioral 
regulation.   
 Experiencing another’s avatar as “present” in one’s own physical space raises the 
prospect of virtual interpersonal violence and virtual sexual assault in particular. Nearly every 
immersive VR platform has recognized the sexual trolling of avatars as a common problem. 
Good data on the prevalence of sexual assault in VR settings is lacking, but ample data on that of 
on-line sexual harassment provides a general indicator of the scope of the problem. One study 
found that “(s)ome 21% of women ages 18 to 29 report being sexually harassed online, a figure 
that is more than double the share among men in the same age group (9%). In addition, roughly 
half (53%) of young women ages 18 to 29 say that someone has sent them explicit images they 
did not ask for.” Moreover, the impact of such on-line sexual harassment on the victim should 
not be minimized, especially for women” “35% of women who have experienced any type of 
online harassment describe their most recent incident as either extremely or very upsetting, about 
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twice the share among men (16%).”8 These data suggest that as the popularity of VR platforms 
rises to join that of other on-line formats, the incidents of virtual sexual assault will rise along 
with it. However, there may be reason to hope that VR platforms can offer protections 
unavailable in the physical world or other non-immersive on-line formats (e.g. Facebook, 
Twitter).  

In one of the earliest cases reported by Julian Dibbel, a Mr. Bungle used a “voodoo doll 
program” in LamdaMoo (the oldest virtual interactive platform) to force other users’ avatars to engage 
in sexual acts with both his avatar and one another.9 This was before the Computer Fraud and Abuse 
Act (CFAA) of 1986, which criminalized any act whereby a person “knowingly accessed a 
computer without authorization or exceeding authorized access” in order to commit such 
misdeeds as fraud, extortion, threat, interferance with commerce, etc.10  More recently, Jordan 
Belamire described a virtual sexual assault in a gaming platform. In 2016, Belamire was engaged 
in a multiplayer game, QuiVR, that she was playing through the HTC Vive VR headset. Her 
warrior-avatar was male but her voice gave her away as a female player. Soon, another player’s 
avatar, “BigBro442,” that had been “shooting zombies” next to Belamire “faced me dead on. His 
floating hand approached my body, and he started to virtually rub my chest… he chased me 
around, making grabbing and pinching motions near my chest.” Belamire understood that she 
was in no physical danger, and that to any situated outside the VR context the scene appeared 
“definitely not real…[,] but it’s still scary as hell,” she reported.11 Belamire did not seek to bring 
changes against BigBro442.  

While people like Bungle and BigBro442 might face civil suits for sexual harassment, 
most state criminal codes do not have laws that clearly apply to virtual assaults like those 
described. The reason is that sexual harassment is understood primarily as a social act typically 
committed with words, not a physical act done with the body. Legal theorists defending this 
distinction maintain that “so long as harms remain virtual ones”12 criminal law should not apply. 
More simply, “(u)nder current law, virtual groping … isn’t sexual battery, because there’s no 
touching.”13 Typically, only civil or “tort laws” define “assault” as “including an actor’s 
intentionally putting someone in ‘imminent apprehension’ of ‘offensive contact,’14 and it is 
likewise usually only tort law that covers offenses bringing exclusively psychological harm.15 
Even newer legislation criminalizing “cyberstalking” may not apply in these cases because 
“stalking” entails some connection (e.g. a threat) between conduct in the virtual world and 
conduct in the material world. For instance, in California’s penal code, “stalking” occurs when 
the victim “fears for his or her safety or the safety of his or her family.”16 If “safety” necessarily refers 
to the physical body—as it traditionally does-- then a person can only be cyberstalked if they fear real-
world action from the virtual assailant.  

Another objection to the criminalization of conduct like that of Bungles and BigBro441 is that 
consent to sexual acts differs from that of the real world because the users have elected to enter an 
environment populated by strangers from various cultures, with various sexual mores, pursue their 
own gratification. As such, even violations of the rules of conduct posted by the VR platforms would 
not subject users to criminal liability. In an essay on the legal aspects of VR, Mark Lemley and 
Eugene Volokh gloss this argument by analogy with on-line, multi-player gaming:  

 
Say you’re playing a game… One of your fellow players steals some of your in-game 
currency, embezzles it, or defrauds you of it. That theft can have real-world consequences. In-
game currency can often be bought or sold for real money… But our hypothetical player 
didn’t hack anyone’s computer or do anything else that was outside the understood 
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possibilities of the game (whether or not it was against the ostensible laws of the society set 
forth in the game). Rather, he just cut off your (virtual) purse and ran off with it… By playing 
the game I accepted the risk of that I might lose virtual currency to an enemy.”17  

 
As a counterargument to this claim, one might assert that the mere fact that the virtual platform 
affords its avatars the degrees of freedom necessary to cut purses or pinch other avatars does not 
imply that all entering those environments consent to such activities. By analogy, athletes in 
agonistic sports like hockey that tolerate some fighting can still be prosecuted for violence 
exceeding the standards of their game as demonstrated by the sentencing of one Marty McSorely 
to 18 months of probation for hitting another player with his hockey stick during a game in 
2000.18 

Though successful criminal prosecution has yet to occur for an act of virtual interpersonal 
violence, private immersive platforms have taken steps to thwart the practice. They penalize or 
expel those clients who commit it, making use of the video recordings they keep often from 
multiple avatars’ perspectives to facilitate investigation. Moreover, most of these platforms have 
created a host of measures to enable users to defend themselves from unwanted encroachments 
by other avatars. One study found that “nearly all of the applications we examined utilized tools 
for preventing harassment that a user could activate in the moment. These included 
blocking/reporting, muting, a ‘panic button’… as well as personal bubbles.”19 

Personal space bubbles have been particularly instrumental in avoiding virtual 
interpersonal violence.  The platform Altspace described its 2016 space bubble as a “close 
barrier around your avatar to prevent others from entering your personal space… You can easily 
turn your space bubble on and off depending on your comfort level by clicking the space bubble 
icon on the bottom right of your home icon.”20 Altspace’s bubble and that of Mozilla hubs let the 
encroaching person see themselves getting close to the bubble-protected avatar, but the latter 
sees the encroaching avatar disappear from view once they get more than “a foot” away.  It is not 
surprising that these platforms are so proactive in designing such protective capabilities. If they 
don’t do so, they could be sued for “negligent supervision” if they “give access to [a] VR 
environment” and if they “fail to reasonably supervise … use of the environment,” such that a 
user “tortiously injures someone.”21 

While it is likely that legal repercussions of virtual misdeeds will be mostly civil (tort) in 
nature, future advances in VR technology may reopen the door to criminal prosecution. So-called 
“haptic” technology will soon translate virtual objects (and actions) into the realm of the tactile. 
The technology is still in its infancy, but already users can wear special haptic gloves to feel and 
manipulate virtual objects like “buttons, dials, switches, and textures, that [feel] and worked like 
the real things.”22 David Birmbaum, Head of Design Strategy and Outreach for the company, 
Immersion, claims that haptics are also being developed in the area of “Teletouch” that will soon 
let “you virtually ‘reach through’ a [mobile] device to move a distant object and feel haptic 
feedback in real time.”23 Such “distant objects” includes other people’s bodies. Through the use 
of haptic gloves, suits, and other accessories, the toucher will be able to feel a simulated 
sensation of the touchee’s body, and the touchee will experience a simulated sensation of the 
toucher’s hands, arms, etc. And as might be expected, haptic sexual accessories 
(“teledildonics”24) are already in development both for pornographic applications and to 
“improve intimacy for people with disabilities or who are in long-distance relationships.”25 

Legal scholar John Danaher theorizes that if the victim of a virtual assault is wearing a 
haptic suit, then touching their avatar in a non-consensual way becomes a criminal act.26 He 
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explains, “there would be physical effects on the body, making this type of virtual sexual assault 
almost indistinguishable from real-world sexual assault.”27 Yet this claim risks overlooking key 
differences between haptic and “real-world” sexual assault that could arise in certain cases: In 
the first place, haptic suits may well be designed with safety features that make them unable to 
induce painful sensations, at least above a certain threshold that users could set.28 Haptic devices 
can be removed by a user who feels another is violating them, although removing them could 
take more time than the assault. It’s also likely that VR immersive platforms like Altspace and 
Mozilla Hubs will expand their personal space bubble technology to allow people to block haptic 
stimuli from noxious users, even to set their default haptic receptivity to “zero” and thus allow 
themselves to give special haptic consent only on a case-by-case basis.29  

While the capability of turning off one’s haptic stimuli might militate against the 
equation of haptic and real sexual assault, it also enables new kinds of virtual sexual 
misbehavior. In an essay on the legal aspects of VR, Mark Lemley and Eugene Volokh note that 
if a VR user sets their avatar’s personal space bubble to block another avatar’s unwanted haptic 
touching, that act alone does not prevent the other user from experiencing the touch through their 
haptic suit. The civil infraction of such a case is easy to see, especially when there are third party 
observers: “If others perceive you as a groping me and me doing nothing about it, the fact that 
from my perspective it never happened, doesn’t prevent harm to my reputation.”30 But the more 
challenging question that the legal community will face—one that pertains to the possibility of a 
criminal charge, is Did the unwanted touch actually occur if “such crimes are seen (and felt) 
solely within the perpetrator’s sensescape”?31  

In general, the complexities associated with VR technology have led legal scholars to 
worry that existing criminal codes provide inadequate conceptual frameworks for handling 
virtual interpersonal assault. As such, the legal community is currently debating whether to 
broaden the definitions of crimes in our existing criminal codes, invent parallel criminal codes 
exclusively for virtual offenses, or “rely mainly on the providers of VR platforms and have 
“criminal law… take a secondary role, at most, in regulating such a new world.”32 

 
 
Processing Question # 1: Why is virtual (or anyway on-line) sexual assault so prevalent in our 
society? Does its prevalence reflect social pathologies present in the physical world or does the 
on-line world generate specific socio-psychological problems native to the virtual world? 
 
Processing Question #2: If VR affords users a sense of “presence” (i.e., a sense that the virtual 
world is really real) that imparts a feeling that their very bodies are “on the line” in immersive 
environments, then does the legal distinction between physical and psychological harm still 
hold? If not, do we still want to preserve some legal recognition that differentiates “virtual” from 
“real” (i.e., physical) harm?  
 
Processing Question #3: What do you make of the arguments concerning the difference 
between consent in VR and consent in the “real world”?  Does the analogy with sports hold?  
Even within the virtual universe, do we need to think about consent in multi-player gaming 
platforms as being somehow different from consent in ‘meet-up & mingle’ platforms like 
Altspace?  
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Case Story 
In 2030, Barbara met Denis on the VR platform “InPlace,” which became a big deal just 

after Mozilla Hubs and Altspace had their battles. InPlace was privately owned and its business 
model that relied on ads, making access free to all. The visitors entered with a VR headset (the 
latest Oculus gear usually) and entered a scene as their selected avatars. These could be robots, 
animals or people. When the avatars looked like people, the customizable features on offer were 
many (hair, body type, skin, etc.) and were intended both to allow for a broad spectrum of 
gender, ability, age, and racial appearances and for avatars’ body shapes to hue exquisitely close 
to that of the users (or whatever shape the user might desire).   

Barbara, an artist, was not keen on VR but she saw it as a venue for promoting and 
selling the paintings and sculptures that she normally sold at festivals like Burning Man, 
Rainbow Gathering, and the like. She always made digital copies of her art and so when she 
realized that each of these festivals had its own permanent VR room in InPlace—each complete 
with its suite of virtual exhibitions-- she created an account and avatar for herself. She staffed 
these virtual festival galleries three times each week, standing in front of her digital exhibitions 
and chatting with avatar festival-goers who could buy her material on the spot and later receive it 
in hard copy by mail. Denis had been one of these prospective customers, but he never bought 
anything. He just seemed always to feign interest and continue chatting with Barbara.  

Denis was single and awkward. He had been lonely his whole life. For a short while, he 
was an employee of InPlace; indeed, technically, he still was one-- laid off, but still of the books. 
Denis quickly indicated his romantic interest in Barbara… and not just with his words. His avatar 
had encroached a bit on hers … and more than once. She kept trying to move her avatar 
backwards, away from his, but she was still unaccustomed to the navigation and sometimes she 
often accidentally teleported herself to the other end of the virtual exhibit. That was disorienting, 
so she toughed it out until she realized that InPlace had a “personal space bubble” function. She 
could toggle to set the radius at which she would keep others’ avatars, and even disable the 
bubble for those on her “friend list.” But she liked the physical proximity to most other avatars, 
so she went with the third option, imposing the bubble on just on a specified individual, Denis.  

Barbara activated her bubble for the first time in real-time one day, just as Denis’s avatar 
was approaching her in the Burning Man festival gallery. She did not consider what Denis would 
perceive when she did. Most safety bubbles would just let the other avatar see themself coming 
close and only make them disappear from the standpoint of the bubbled avatar. But InPlace 
didn’t think that users encroaching on others should have the right to experience themselves 
coming any closer than the other avatar wished. So all users experienced the limitations of one 
another’s space bubbles, as if their avatars hit an invisible wall when attempting to draw near. 
But there was a catch. 

It seems that somebody on the design side at InSpace had chosen to have some fun with 
the personal bubble feature. If it was activated in real-time while one avatar was “too close” to 
another, the bubble would suddenly inflate, and its wall would push the intrusive avatar back and 
down on its rear end—for all present to see and know exactly what had happened. (Under no 
other circumstance did InPlace avatars fall like that). Barbara’s bubble pushed Denis’s avatar 
down on its ass and into a virtual fountain central to the galley venue. She had unintendedly 
humiliated him. Denis knew in an instant that others around perceived him as a rejected loser-
creep.  

Two days later, Denis took revenge on Barbara in what some might say was a loser-creep 
sort of way. Denis used his still-active password to InPlace to alter Barbara’s personal safety 
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bubble in a very particular way. He made it so that her bubble would only hold his avatar at a 
distance from her perspective (as was usually the case for other VR platforms). From Denis’s 
perspective, he could intrude all the way up to Barbara’s avatar’s face (and body). Other avatars 
who happened to be on the scene when he did would see the events unfold as Barbara did. Thus, 
Denis was the only one who could experience his intrusion into Barbara’s personal bubble.  As 
for the automatic recording of these events to the InPlace archive, the system logged Barbara’s 
first-person perspective and that of all the other avatars on the scene except for Denis. To be 
more precise, Denis, who couldn’t stop the system from recording his perspective, created an 
obscure subfolder to house these files.  

The difference between Barbara and Denis’s experiences of their virtual interactions were 
not only visual. InPlace avatars could integrate haptic body suits to transmit simulated touch 
from avatar to avatar. Given the exquisitely faithful digital renderings of users’ bodies, lovers 
could caress not generic bodies, but near-perfect facsimiles that replicated their contours and 
textures. Of course, InPlace’s personal safety bubble would prevent most non-consensual 
touching. But Denis was able to dismantle that safeguard-- but only from his perspective. He 
could touch Barbara and she wouldn’t be the wiser. Using his haptic gloves, Denis groped 
Barbara’s erogenous zones on three occasions over the course of the next year without her 
knowledge. 

Denis’s actions were discovered by another InSpace code-writer who happened upon the 
obscure folder containing the Denis-centric footage. The code-writer saw the groping and 
reported it to his boss, who reported it to Human Resources. Human Resources opened a Title IX 
investigation that involved informing Barbara of Denis’s digital activities. The day she heard the 
news, her stomach tightened up and stayed tight even after she threw up at 1am. She wanted 
nothing to do with InPlace anymore, even after InPlace fired Denis definitively and forbade him 
from having any participation on its immersive VR platform.  

Barbara also went to the police, claiming she had been the victim of repeated sexual 
assaults and cyberstalking. InPlace supported her allegations and sought to press charges of 
criminal hacking.  The Federal District Attorney would not charge Denis for hacking because he 
technically had permission to access users’ personal safety bubbles as an InPlace employee with 
security clearance. As for the prospect of a sexual assault charge, the DA seemed confused. Did 
Denis’s actions constitute an “attempted sexual assault” or an actual “sexual assault?” It wasn’t 
actually “attempted” anything; Denis achieved everything he set out to do. But if it was an actual 
sexual assault, the case seemed like a looser because Barbara didn’t experience the groping. 
Barbara was furious, “What if he had drugged me unconscious and raped me? Would that case 
be a looser too?!” But the problem, according to the DA, was that Denis had in no way interacted 
with Barbara’s body, whether she was conscious or not. Indeed, he hadn’t even interacted with 
the “body” of her avatar. The event of the groping simply did not occur in Barbara’s timeline nor 
in the timelines of any third-party avatars in the virtual galleries at the time. Denis’s actions had 
effectively occurred in a parallel timeline that, because it did not involve anyone else’s body or 
consciousness, was, according to the DA, tantamount to Denis’s personal fantasy. “I cannot 
charge him with a thought crime.”   

Barbara did however bring a successful civil suit against Denis, persuading a jury that she 
could no longer sell her art in virtual settings and had thus suffered monetarily from his actions. 
She sought damages in the amount of $200K; the jury awarded her $100K. She also sought 
punitive damages in the amount of $500k; the jury awarded her $300K. Barbara also filed suit 
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against InPlace for negligent supervision of its virtual galleries. InPlace settled out of court for 
$200K. Denis declared bankruptcy and was forced to move into his mother’s basement.  

  
Processing Question #4: Was the DA right not to press the sexual assault charge against Denis? 
Did Denis require Barbara’s consent to touch her avatar even outside of her timeline, scenescape, 
or whatever one calls it? 
 
Processing Question #5: What if the facts had been different and Denis, instead of encroaching 
into an unknowing Barbara’s personal space, had simply copied her avatar for use in his private, 
haptically-enhanced fantasies (perhaps animating it with Artificial Intelligence software)? Would 
this violate any law you know of, civil or criminal? Should there be a law against this sort of 
thing, or is this act another example of what the DA called “thought crime”? And if it does 
amount to “thought crime,” does VR (haptics and all) demand that our society rethink its 
reluctance to police thought-crime?  
 
Processing Question # 6: Does the fact that Denis never intended Barbara to know about his 
activities with her avatar reduce his guilt in any way?  
 
Processing Question #7:  What responsibility does InPlace have for the events that led to the 
litigation? What else could the company have realistically done to protect Barbara? 
 
Thematic Questions  
 

1) At what point do physical actions and non-physical (verbal, psychological, etc.) actions 
merge? Does the fact of their merger in some cases suggest that the distinction between 
words and actions is flawed from the beginning and illusory in all cases?  
 
In 1962, the language philosopher J.L. Austin revolutionized the study of language by 
discovering that certain statements could not be evaluated as “true” or “false,” because 
they did not purport to describe things “out there” in the world. Instead, these utterances 
purported to change the (social) world, e.g., “’I do (sc. Take this woman to be my lawful 
wedded wife)’—as uttered in the course of the marriage ceremony.”33  He showed that 
even utterances that describe the world (“The salt is on the table”) also accomplish social 
actions. When you ask me, “Would you pass me the salt?” and I respond, “The salt is on 
the table,” I refuse your request and implicitly instruct you to get the salt yourself.34  The 
distinction between thought and action is, from this linguistic angle, blurred.    

 
This same distinction is also blurred from a psychological angle. We all can feel out 
bodies tighten when others speak threatening words to us. And consider the so-called 
placebo effect whereby people achieve health benefits when they believe they are taking 
(fake) medication. We also know about psycho-somatic health problems, that is, 
emotionally-induced physical ailments, including “exhaustion (e.g. tiredness), 
gastrointestinal problems (e.g. nausea), musculoskeletal pain (e.g. pain in joints or limbs), 
and cardiac/heart distress (e.g. heavy, rapid or irregular heart-throbbing)” than the control 
group.”35 Such somatic problems often result from sexual assault, including verbal 
assaults, as shown by, for instance, one study of LGBT+ survivors of heterosexist verbal 
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assault.36 These phenomena also suggest a blurred boundary between physical and mental 
harm, a blurriness that troubles the tidy division between criminal and civil law.  
 
Some have argued that the reason the linguistic and psychological evidence point to a 
blurred boundary between words and action or between hurt feelings and bodily suffering 
is that human bodies don’t preexist their social organization. They are, from the outset, 
shaped by a person’s “being-in-the-world.”37 And yet our legal framework, which is 
derived from the European Enlightenment, continues to insist on a dualistic 
differentiation of mind and body, the world of words and the world of things.  
 
Is this legal dualism necessary? Can you imagine a better alternative?  

 
2) How do the capabilities of virtual worlds interact with our ideas about (sexual) consent?  

 
First let us consider that while consent has long served as the central distinguisher 
between legal sexual activity and illegal sexual assault, consent itself is not always a 
straightforward concept. Our understanding of consent at any moment in our history is 
tethered to our dominant understandings of human action and personhood. For instance, 
during most of U.S. slavery, Black women could not legally withhold sexual consent 
from white men, because they were deemed incapable of possessing sexual virtue.38 
Before the 1970s, a wife could not legally withhold consent from her husband because 
their marriage contract was considered an act of irrevocable consent. It was also during 
the 1970s that “rape shield” laws emerged that limited what had been a male defendant’s 
prerogative to probe into an accusing woman’s prior sexual history so as to substantiate 
claims that her past sexual “looseness” implied her consent to his advances.39 More 
recently, college campuses in the US have moved to a model of so-called “affirmative 
consent” that requires  “knowing, voluntary, and mutual decision among all participants 
to engage in sexual activity… [decisions] given by words or actions [that] create clear 
permission regarding willingness to engage in the sexual activity.”40  
 
If we take current ideas of affirmative consent as our starting point for exploring the 
question, then it might seem that the VR personal space bubble provides the 
technological means of ensuring consent in avatar-to-avatar interaction. That is, a user 
can set a default perimeter within which another user cannot intrude, and then, as 
intimacy advances, the user can recalibrate so as to allow the other to move closer. And 
this need not be just a matter of the spatial distance between the avatars; one could 
imagine a personal space bubble that allows another avatar to draw near but prevents 
them from touching and so forth. Each digital calibration is thus a clear choice and one 
that can also be telegraphed to the other party. And while these digital shields only work 
on digital bodies, AR technology could allow people in the physical world to wordlessly, 
though clearly, share real-time information about their consent with one another.41  
 
But our contemporary model of affirmative consent has its critics, including feminist 
critics who argue that the patriarchal shaming of women’s sexuality results in their 
ambivalence surrounding sex. Accordingly, our regulation of consent should not “insist 
on a sexual desire that is fixed and known in advance in order to be safe,” but should 
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instead institutionalize a “new sexual ethics that is worth its name [that] allow[s] for 
obscurity, for opacity and for not knowing” beforehand what we do and don’t want others 
to do.42 From this perspective, the presumptions of VR personal safety bubbles—that we 
always know what we want, even before the other draws near—are mismatched with the 
subtleties and ambiguities baked into sexual courtship (at least within a patriarchal 
society. Consider a scenario: A woman in a VR setting calibrates her safety bubble to 
allow a man to touch her. But when his avatar draws near, something feels “off.” She 
recoils in a way that should signal a physically present partner to stop, but the fact that 
her safety bubble is set to allow the behavior gives her partner the impression (and even 
the legal “evidence”) that she has consented. This is especially confusing if the woman’s 
reluctant body language (her facial expression turning to disgust, her body leaning away, 
etc.) does not register clearly through her avatar. From this perspective, VR (and possibly 
AR) could exacerbate the shortcomings of the affirmative consent model.  
 
How then can our society learn more progressive models of consent from VR/AR without 
falling into these pitfalls?  

 
3) Does a person in Barbara’s position have a right to ensure that people like Denis—

“creeps” some might call them—are legally forbidden from using their digital likenesses 
for private fantasy, haptic simulation, etc.?   
 
In a liberal legal framework, only behaviors that injure (or intend to injure) others are 
legally actionable. And so we are stuck suffering people like Denis who might claim that 
the behavior described in this case amounts to a private fantasy that does not injure 
Barbara (so long as he doesn’t publicize his behavior in a defaming or harassing way). 
Consider the analogy with so-called “deep fakes,” i.e., simulations of celebrities achieved 
by transposing their faces onto others’ bodies, making still photos of them appear to 
speak, and so forth. Deep fakes are legal so long as they are not intended to injure or 
defame. And we might predict the political mobilization of so-called men’s rights 
movements like the Incels43 (involuntary celebates) to militate for legal rights to simulate 
the bodies of women who rebuff their advances.  
 
Yet there is a problem with the analogy between what Denis did and our more familiar 
forms of free expression, private fantasy, etc. A person’s avatar is not reducible to their 
likeness. My avatar is not just an image of my body that another can appropriate; it is an 
extension of my physical body (especially when haptics are involved) and in a VR 
setting, it is my actual body. If someone like Denis touches my avatar without my 
consent then, even if I don’t feel it in my scenescape, he has breached my right to control 
the fate of my body. And one could argue that my right to my avatar extends to digital 
replicas of my avatar of the sort that someone might animate with an Artificial 
Intelligence in their own private VR theater. This is because their use of that replica 
violates my right to deny intimate knowledge of my body to another.    
 
How then do we balance individual rights to free expression, private fantasy and so forth 
with the right to control one’s own body?  
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Case 4: Ghost Marriage in VR 
 
Summary 
Margery is suing the Internal Revenue Service (IRS) for tax benefits reserved for married 
persons.  While Margery’s wife Katie is deceased, Margery insists that their marriage continues 
because she continues her companionate relationship to Katie’s avatar in an immersive VR 
platform.  This fictional case explores the social presuppositions of marriage in the context of 
emerging VR capabilities, i.e., the possibility of a digital spouse.   
 
 
Background 

Computer avatars have been used in basic role-playing games since the 1970s, before the 
advent of the Internet. The prospect of a human identifying as much with the avatar as with their 
own physical body would emerge decades later in 2003 with the invention of Second Life, a 
Virtual Reality (VR) platform where inhabitants could interact and transact.1 VR itself is “(1) an 
artificial environment that’s (2) immersive enough (3) to convince you that you’re actually inside 
it” (Rubin 28). In his book, Future Presence, Peter Rubin (senior editor at WIRED magazine), 
explains that through VR headsets “your senses can be manipulated so that you perceive the 
virtual world to behave the same way you perceive real life” (Rubin, 29).    

Since Second Life, the use of VR platforms for video gaming, social interaction, and 
other applications has increased dramatically. In 2019, 20.8 million people in the US used VR at 
least once a month. That number grew to 22.2 million in 2020, and is projected to reach 28.3 
million during 2021.2 (Many believe the spike in the last year is due to the social isolation 
necessitated by the COVID-19 pandemic.3)   According to one report, “the global VR market 
size [is] projected to increase from less than five billion U.S. dollars in 2021 to more than 12 
billion U.S. dollars by 2024,” 4 aided by improvements to VR headsets, the advent of 5G access 
networks, and “edge computing.”5 In the context of this emerging technology, users, designers 
and scholars are asking “What kind of people we will become as we develop more and more 
intimate relations with machines?”1 

Anthropologist Tom Boellstorff, who conducted ethnographic fieldwork as an avatar 
among other avatars in Second Life argues that avatar sociality in Second Life became a thing-
in-itself, irreducible to the identities and motivations of physical people.6 In Second Life, people 
own land, businesses, and labor; they marry and have sex, play games to pass time—all in ways 
that may not resemble their actions in the outside world. The freedom to construct customized 
avatars has led many scholars to question the relationship between avatar cyber-selves living in 
digital worlds and the actual physical selves that inhabit that default world.  For instance, Lisa 
Nakamura, the founding Director of the Digital Studies Institute at the University of Michigan, is 
wary of “identity tourism,”7  the practice of pretending to be a member of a marginalized group 
on-line when you do not identify with that group off-line. Accordingly, identity tourism opens 
the door to dominant groups’ appropriation of the identities of marginalized groups under the 
guise of learning about their experiences. Key to this critique is the idea that the touristic 
inhabitation of another group identity betrays an inauthentic commitment to the struggles faced 
by members of that group.    

And yet, many users of Second Life and other virtual platforms consider their avatar to be 
their most authentic self, or anyway a better approximation of the self they aspire towards. Such 
people may feel culturally inhibited by contextual factors to perform what they think of as their 
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truest self in their daily lives. Boelstorff writes of “Pavia,” a man in the physical world who 
began experimenting with a female avatar in Second Life, realized that their true gender identity 
was female, and then underwent gender transition in actual life. Another study found that people 
often use their avatars to “try to express personality characteristics that are somewhat different 
from their actual selves” (presumably aspirational characteristics), even though their avatars 
often end up demonstrating personality traits similar to the traits of their off-line selves.8   One 
thing seems clear: If the cyber-self is always somehow connected to the actual self, it is rarely a 
mere copy of it, nor are its actions necessarily less authentic expressions of the individual’s 
personality. Thus, for Boellstorff and others, “cybersociality” is not radically new, much less 
“post-human.” Instead, cyber-selves and immersive VR platforms exhibit an all too human 
tendency to “draw upon a capacity for the virtual that is as old as humanity itself"9 because 
“through culture, humans are always already virtual.”10 This means that through culture, humans 
produce things (abstract or concrete) that rebound on us and change who we are. Sociologist  
 If digital spaces hosting avatar-to-avatar interactions open new avenues for human self-
realization, what transformations are promised by the interaction of people with fully 
computerized selves?   For many, relations with machines feel metaphorical (e.g., “I have a 
relationship with my calculator”) because machines rarely exhibit signs of sentience, i.e. the 
capacity to be aware of feelings and sensations. Signs of another’s sentience generate empathic 
responses in humans and other mammals and thus make us feel that we are standing in relation to 
a someone.  

While at present (2021), Artificial Intelligence (AI) has not yet achieved sentience (as far 
as we know), current AI systems can simulate sentience and they can recognize and respond to 
humans displays of emotion with what appear to be displays of their empathy. According to one 
meta-analysis of AI “artificial empathy” (or “AE”), we can now program bots to produce the 
outward signs of empathy that humans exhibit, including “motor-mirroring (mimicry), affective 
matching (emotional contagion), concern about another’s state… (sympathy, emphatic 
concern),”… “altruistic helping”, understanding another’s feelings and predicaments, “imagining 
another’s thoughts (perspective-taking), and “projection of self into another’s situation”11. AI-
powered bots outfitted with rudimentary AE technology are increasingly able exhibit such 
behaviors in situationally appropriate ways. This is because they can process “big data” (e.g., 
from security cameras in urban areas) with facial recognition and other biometric software to 
learn correlations between human emotional display and conversational/ interactional contexts.  

 This technology is getting so good that AI/AE is increasingly able to parse universal 
from culturally-specific correlations between emotional display and interactional context. For 
example, in 2019, a company called Affectiva, which grew out of research done at MIT, has 
been using AI/AE technology to analyze “7.8 million faces in 87 countries. This has given it 
ample training data to develop its models and allowed it to observe some of the differences in 
how emotions are expressed around the globe.12 Affectiva is mainly focused on advertising, 
selling its emotion-interpretation software to “big brands [that] can then use these insights to 
optimize advertising, story placement, taglines and so on.” Other artificially AI/AE systems will 
likely use similar approaches to fulfill other human needs.  

AI/AE is also being developed for use in so-called “care-bots” (health and 
companionship robots), as well as in artificial romantic/sexual companion-bots.13 While still in 
its technological infancy, AI/AE has already proven its ability to generate in humans the feeling 
of being in a real relationship.  In 2018, Akihiko Kondo of Japan “married” the holographic 
creation, “Miku” (built by Gatebox) (a wedding that went unrecognized by state authorities). 
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According to one report, “When Kondo asked Miku to marry him, the hologram requested that 
he cherish her.” Kondo remarked, ‘“I knew she was programmed to say that, but I was still really 
happy… (Miku) lifted me up when I needed it the most. She kept me company and made me feel 
like I could regain control over my life,” he said. “What I have with her is definitely love.”14  

As AI and AE technologies progress, their integration with today’s VR immersive 
platforms (AltSpace, Mozilla Hubs, ENGAGE VR, etc.) seems inevitable. Soon it may be 
difficult for a human navigating such platforms by avatar to tell the difference between human-
powered avatars and AI bots whose appearance resembles that platform’s human avatars. And 
some humans might not concern themselves with this distinction anyway.  
 
Processing Question #1: Under what, if any, circumstances is digital “identity tourism” 
(Nakamura) ethical and socially productive?   
 
Processing Question #2: Do people have a right to know whether surveillance used to secure 
public safety is collecting data on their facial expressions for the purpose of, among other things, 
improving AI and AE technology? If so, can they decline to have their biometric data collected 
and used in this manner? Is there a practical and ethical way for seeking and obtaining this kind 
of consent?   
 
Processing Question #3: Given that the human capacity for empathy can motivate human 
decision-making in important areas such as commerce, politics, family life, etc., what ethical 
obligations do AI/AE developers have when designing these new technologies? In short, if 
human empathy can be “hacked,” what ethical boundaries should guide our hacking? 
 
Case Story:  

When Katie and Margery met in the year 2025, both women were 45yrs old. Katie 
managed a Walgreens in McArthur, Ohio. She was the only openly gay woman in McArthur and 
despite the disapproval she dealt with from the conservative churches in that small town, she was 
well-regarded. This was because Katie was the only one of five siblings who had stayed in 
McArthur to take care of her mother who had Cerebral Palsy (CP). Katie met Margery through 
an on-line support group for “People with CP and their Loved Ones” (PCPLO).  Margery lived 
in Pullman, Washington and suffered from CP herself. (Katie did not have CP.) The two women 
fell in love…  

…as avatars in VR. PCPLO meetings were held in an open-source VR platform, 
“InPlace.” All members of the support group participated as avatars. Some of the group’s 
disabled members chose to assume able-bodied avatars. This was the case with Margery whose 
physical body had been confined to a wheelchair for several years.  Margery had mixed feelings 
about using an able-bodied avatar. She didn’t want to project any shame for her condition, but a 
virtual wheelchair didn’t make sense to her as she her avatar could move around no differently 
than anyone else’s. Moreover, unlike some people who had used wheelchairs for their entire life, 
Margery’s need for one had been so recent that she didn’t feel identified with it. In any case, 
Margery and Katie married two years after they met. Their marriage certificate read McArhur, 
Ohio, but both women felt their real home was InPlace; indeed, they lived in the same city and 
had only visited in the flesh on a handful of occasions. And when they did visit in person, their 
time together felt strange and less authentic than their default mode of being together as avatars. 
The couple eventually bought a virtual house together with their shared “InPlace Dollars,” a 
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currency they earned through work on that virtual platform. (Their avatars were employed as 
docents at a virtual museum.)  Not surprisingly, Katie and Margery held their wedding ceremony 
on “InPlace.” The couple would live all of their time together on InSpace where they spent most 
of their time working as docents for the virtual museum.   

Two years after they married, Katie discovered that she herself had a terminal illness that 
would claim her life in less than six months.  

Foreknowledge of this impending tragedy allowed the couple to take steps to reduce the 
grief they predicted Margery would feel upon losing Katie. The two could make use of a new, 
free AI/AE technology that InPlace would was integrating into its immersive digital world. This 
new AI/AE would observe and eventually mimic the conversational patterns and other behaviors 
of human-run avatars in InPlace, (in this case, Katie). Then, the AI could then assume the same 
appearance as the human-run avatar, becoming what was essentially a digital doppelganger. 
Aware of the obvious ethical problems associated with confusing humans in the virtual platform, 
InPlace made sure that all AI entities would be distinguished by a star hovering over their heads 
with an “AI” inside the star. The AI/AE monitored Katie’s avatar’s words and actions for about a 
month until it could replicate them. “AI Katie” was thus born in InPlace even while “real” Katie 
still lived. The couple continued to interact in the presence of AI Katie who every day improved 
its (“her”?) ability to mimic real Katie. It even got better at approximating the pitch and cadence 
of Katie’s voice, giving both women some hope that “The Big Switch” (as they came to call it) 
would be a smooth one. When Katie died, AI Katie took her place—as planned.  

From Margery’s perspective, AI Katie was not much different from her deceased wife. 
Margery had known both “women” almost exclusively as avatars and those avatars were 
identical, except for the hovering star and the voice that didn’t quite match real Katie’s.  AI Katie 
proved so emotionally fulfilling that Margery referred to her simply as “Katie” and insisted that 
others stop distinguishing her from “real Katie.” “She’s no less real than … ‘flesh Katie.’ 
Indeed, in less than a month after Flesh Katie’s death Margery proclaimed her grief to be over, 
not so much completed as annulled.  “Katie never died as far as I’m concerned,” she said, “and 
she’s not dead for anyone else in InPlace, the only real home we’ve ever had.”   

The IRS thought different. While “real” Katie’s death had been a matter of public record, 
Margery had continued to file her annual federal income taxes as a “married” person because 
there were financial incentives to do so. Under IRS rules, the standard tax deductions for couples 
filing jointly ($12,200) was twice as much as single tax payers ($6,100). That marriage 
deduction only applied if both spouses were working, a point the IRS made in written 
communication with Margery. But Margery insisted that AI Katie did work; she collected a 
salary in “InPlace Dollars” as a docent in a virtual museum. Because InPlace Dollars were 
convertible to standard US currency, those monies were taxable as earnings. At least, that is what 
Margery’s accountant advised her to ensure that she would have no trouble with the IRS. The 
IRS, for its part, told Margery that AI Katie’s income was not that of a spouse but of Margery 
herself, as if AI Katie were a professional tool that Margery had learned to work with and profit 
from. The IRS suggested that Margery should consider filing as a “Qualifying Widow,” which 
would let her enjoy the higher Standard deduction of married couples -- though only for a two-
year period following Katie’s death.  

Margery eventually sued the IRS. After a lengthy and highly public trial, she lost. The 
judge determined that AI Katie could not be considered a spouse because her incapability to 
experience feelings (or anything) meant that she could not “desire” to be married and that she 
could therefore not “choose” marriage. She, in essence, had no free will and thus could not enter 
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into the marriage contract. (InPlace was happy with the verdict as it was planning to move to a 
paid model of AI service but dreaded the legal implications of charging Margery to access her 
spouse.) 

 
Processing Question #4: Was the “big switch” that Katie and Margery undertook a good idea? 
Did they have good reason to hope it would be psychologically beneficial to Margery or was it 
doomed to be little more than an aid to Margery’s denial of her loss of Katie?  
 
Processing Question #5: Was InPlace right to outfit its AI/AE figures with stars to distinguish 
them from human-run avatars? Why do humans need to know whether they are interacting with 
another human instead of an AI? Given the history of marking non-visible minorities to majority 
populations (e.g., the use of yellow starts to distinguish Jews in Nazi Germany), what negative 
consequences might one predict from InPlace’s use of stars to mark AIs? 
 
Processing Question #6:  Once InPlace created AI/AEs that strongly resembled (both visually 
and behaviorally) its human-run avatars, it could predict its human clients’ feelings of intimacy 
with these bots. What then are the ethical implications of switching this from a free to a paid 
service? What are the implications of discontinuing a particular AI/AE that is a human’s spouse, 
child, or friend? From the human’s standpoint, is it murder?     
 
Processing Question #7: What should happen to AI/AE Katie after Margery herself dies or 
decides to leave the InSpace platform? Will she simply hang around and interact with other 
avatars and AI figures? Should she be “stored” somehow for later use, perhaps by another of the 
late Katie’s family or friendship group?  
 
Thematic Questions 
 
1) Should the “transhuman” marriage between Margery and Katie be viewed as a logical and 

ethical extension of the broadening definition of marriage propelled by the LGBT+ 
movement during the late 20th - early 21st Century? As such, would those who are committed 
to “marriage equality” for same-sex couples be compelled (by reasons of ethical consistency) 
to advocate for state recognition of human-AI marriage?  

 
While the case of Katie and Margery involves a lesbian marriage, that fact might be 
considered incidental to the question above. It may be that some members of the LGBT+ 
community reject the analogy between gay marriage and human-AI marriage, claiming that 
gay relationships represent a species-wide variation of human love and pair-bonding. Those 
holding this position would reject human-AI marriage for the same reasons that they might 
reject human-animal marriage or, for that matter, insist that “therians” (people who identify 
as animals) is “not an LGBTQ+ term at all.”15 On the other hand, some within the LGBT+ 
movement hold that gay “sexual liberation and transhumanism share an anthropology.” That 
is, they share a critical orientation toward the confines that evolutionary biology would seem 
to exert on social relations, sexuality in particular. Accordingly, both transhumanism and 
LGBT+ ideology “view the human person as an emergent phenomenon, and as something 
malleable. Both view the self as sovereign, the will as ultimately answerable to nothing other 
than its own prerogatives.”16    
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Given this disagreement, should we consider human-AI love as a continuation of the LGBT 
movement’s expansion of the human right to love who we please? And if so, does a society’s 
recognition of an AI’s capacity to love necessitate the granting of full human rights?   

 
2) Should the marriage between Margery and AI Katie be recognized and protected by laws 

ensuring the right to religious freedom and cultural self-determination? One could argue as 
much if human-AI marriages were considered a variant of the broader class of “ghost 
marriages” that anthropologists have documented in many societies around the world.  

 
Anthropologists typically see “ghost marriages” (marriages to a deceased person) in societies 
that also practice the levirate, the custom by which a woman marries her deceased husband’s 
surviving brother. The surviving brother serves as a stand-in for the deceased man, ensuring 
the ongoing patrilineal affiliation of the couple’s children and securing the channel of 
transgenerational wealth transmission that the original marriage created.17 (When the genders 
are reversed, the custom is called the sororate.) Such is the case among, for example, the 
Nuer people of the Sudan.18 There ghost marriage achieves the same goal and may be 
interchangeable with the levirate/sororate in contexts where the widow(er) is said to be still 
married to deceased spouse even though their mortal companion is the deceased’s sibling. By 
contrast, in Japan, beginning in the late 19th Century, ghost marriage occurred between a 
deceased man and a doll thought to be the container of a non-human spirit: “When the spirit 
of the deceased is married to the bride doll, his photograph is placed in a case with the bride 
doll, and then is enshrined with the doll for a period of up to thirty years, after which it is 
believed the spirit of the deceased has reached the point that it can be reborn, and thus the 
spirit bride is no longer needed.”19 Contemporary France has allowed “posthumous 
marriage” since the 1950s. The practice began when women sought to marry their fiancées 
after the latter had been killed by the breaking of the Fréjus dam. However, it is noteworthy 
that the French state seems to recognize only the sentimental aspects of posthumous 
marriages: “to avoid abuses, the 1959 law [legalizing these marriages] bars such spouses 
from any inheritance as a result of their weddings.”20 
 
Is the marriage between Margery and AI Katie analogous to ghost marriage as it exists in any 
of the aforementioned societies? Does the mere precedent of ghost marriage of any type 
within the anthropological record legitimate Margery’s marriage to AI Katie?  

  
3) In the hypothetical court case between Margery and the FBI, the judge’s decision was based 

on the assertion that AI Katie had sentience and thus no free will, unlike Margery and other 
humans. On what basis could the judge claim to know that? On what model of free will and 
sentience does that determination rest, and is that model scientifically and philosophically 
defensible?   
 
Philosophers and scientists studying the phenomenon of consciousness (and the closely-
related experience of free will) distinguish the “easy problem” from the “hard problem of 
consciousness.” The easy problem (really problems, plural) consists of “explaining how the 
brain integrates information, categorizes and discriminates environmental stimuli, or 
focuses attention.”21 These problems are “easy” because “once the relevant mechanisms are 
well understood, there is little or no explanatory work left to do.”22 Once humans figure out 
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the “easy problem,” there is little standing in their way from creating an AI/AE bot that can 
act fully human, pass the so-called Turing Test, etc. Once AI Katie (or any other bot) is 
upgraded to this level of program, their capacity to fulfill human needs for companionship 
will be beyond question.  But that by itself might not persuade a judge to allow the sort of 
marriage at issue in this case because AI Katie will lack the first-person experience necessary 
to exercise free will. That is, such an AI might be able to integrate and categorize information 
similarly to a human mind, but it will not “feel like anything” to be that AI.23  

 
This gets to the hard problem of consciousness, that of “explaining the relationship between 
physical phenomena, such as brain processes, and experience (i.e., phenomenal 
consciousness, or mental states/events… Why are physical processes ever accompanied by 
experience?”24 The relevance of the hard problem to this situation is two-fold: First, there is, 
at present, no way to determine if another entity, metal or flesh, is conscious except by 
‘taking its word for it’ (and metal and flesh can both lie) and so, given that deep uncertainty, 
making consciousness a legal prerequisite for rights-bearing, contract-entering personhood 
shoves plaintiffs and defendants alike into an evidential dead-end.   

 
The claimed experience of free will by human beings, especially those who trace their 
thinking to the Western Enlightenment (and its religious precursors), might seem to provide 
one criterion for establishing rights-bearing personhood. Indeed, some philosophers maintain 
that “We would not be able to make sense of human behavior if we didn’t view people as 
choice-making agents. It would be impossible to understand people at the level of the 
gazillions of molecules and cells in their brains and bodies. And even if we could describe 
human behavior at that level, we would fail to pick up the beliefs, preferences, and other 
psychological features that most naturally explain their decisions. This supports treating 
agency, choice, and control as real.”25 Others argue that beliefs, preferences derive fully from 
their physical substrates-- our brain cells, hormones, and so forth-- and thus that free will is 
an illusory experience, or perhaps not so much an experience as a cultural narrative that we 
confuse with experience.26  

 
Assuming the arguments against free will hold sway, on what basis would we distinguish 
human beings like Margery from the sophisticated AI/AE Katies of the world? Both would 
seem to be machines that attest to having consciousness, though neither of which has free 
will? Is the fact that one is meat and the other metal enough to deny the two the right to 
marry?  
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