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PREFACE 

The advances in water technology have been very substantial in the last 
50 years, and in recent years the problems of water have been given increased 
attention by economists. Much of this new development can be lost unless it 
is fitted into a satisfactory legal and institutional framework. In order to put 
Virginia's water problems into perspective, it seemed desirable that the 
existing laws related to water resources be determined. Once the legal base 
has been established, adaptations and modifications which are likely to 
facilitate the accomplishment of the various goals in water resource manage
ment can be instituted. 

Judge Alvin T. Embry published in 1931 the first comprehensive look at 
Virginia's water laws in a book entitled Waters of the State. This work traced 
the various water-related land grants from England to the Virginia colony. It 
also gives consideration to the early land legislation of the State after inde
pendence and the effects of this legislation on water rights. Much of the 
discussion concerns the ownership of the beds of navigable and nonnavigable 
streams and the rights of riparian owners in these beds. The latter part of the 
book is concerned with the Virginia Water Power Act and the Federal Water 
Power Act. 

Since the publication of Judge Embry's work, the Virginia Advisory 
Legislative Council on several occasions has studied the water problems of the 
Commonwealth. With the exception of certain legislation resulting from these 
studies, such as that enacted in 1966 concerning the authority of the Board 
of Conservation and Economic Development in the water resources field, 

most of the laws passed in the intervening years have been isolated pieces of 
legislation introduced to correct certain individual problems with very little 
thought given as to the precedents being established. Therefore, it seemed 
ad~sable to undertake a comprehensive look at the existing legal framework 
related to water resources as a basis for determining what future comprehen
sive adjustments might be made to facilitate the resolution of immediate 
problem areas, those in the near future, and those on the horizon which are 
taking form as projected from the present state of technological, economic, 
and social development. 

The preparation of this compilation of the law concerning water rights 
in the Commonwealth of Virginia involved a search of the State Constitution, 
the Code of Virginia, the reports of the Virginia Supreme Court of Appeals, 
and other relevant literature. Although there may be omissions concerning 
certain aspects of the law, an attempt has been made to construct a compre
hensive report which summarizes all the important features of the law. 



Emphasis is placed on those laws which have direct application to water rights, 
but others which affect water only indirectly also are discussed briefly. 

Both common and statutory law are given consideration, and the rela
tionship between the two is explored for the various aspects of water rights. 
The statutes applicable to water are discussed in the appropriate sections of 
the text and some of the passages stating their primary intents are quoted 
therein. The major statutes are given further consideration ,in the appendices 
where they are outlined briefly and additional passages are quoted. 

Water rights as they now exist are presented in five separate sections. 
The fttst four sections of the report following the introduction deal with 
water in its natural state. Separate bodies of law are presented for natural 
watercourses, percolating ground water, and diffused surface water, since 
these types of water are given somewhat independent legal· treatment. Under
ground watercourses, tidal waters, lakes, and springs are all considered in the 
same section because the law applicable to each is basically similar to one or a 
combination of the three major doctrines presented separately. The law 
applicable to water subjected to various conditions of artificial confinement 
is presented in a separate section because the rights in such water vary from 
those pertaining to water in its natural state. 

The last section (before the appendices) presents a list of topics which 
should be given serious consideration in making changes in the law. These 
recommendations are not . to be construed as all-inclusive but represent areas 
for re-evaluation if more efficient utilization of the water resources of the 
State is to be affected. 
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INTRODUCTION 

Virginia water law has its origins in the colonial and state grants of land 
to individuals, the state Constitution, the decisions of the courts of the 
State, and in various statutory enactments. 

The Constitution of Virg~nia contains only one positive statement re
garding the water law of the State. Section 175 reads as follows: 

The natural oyster beds, rocks and shoals, in the waters of 
this State shall not be leased, rented or sold, but shall be held in 
trust for the benefit of the people of this State, subject to such 
regulations and restrictions as the General Assembly may pre
scribe, but the General Assembly may, from time to time, define 
and determine such natural beds, rocks or shoals by survey or 
otherwise. 

There is, however, one other provision in the Constitution concerning 
the navigable waters of the State. This provision is contained in section 63: 

The General Assembly shall not enact any local, special or private 
law in the following cases: 

15. Declaring streams navigable, or authorizing the construction 
of booms or dams therin, or the removal of obstructions therefrom. 

The schedule to the Virginia Constitution makes the following provision 
in relation to the laws which are applicable in the: State: . 

The common law and the statute laws in force at the time this 
Constitution goes into effect, so far as not · repugnant thereto or 
repealed thereby, shall remain in force until they expire by their 
limitation, or are altered or repealed by the General Assembly. 

The common and statutory laws that exist act jointly to define rights 
in w ater. Although a common law doctrine of water rights has long been the 
prim ary legal basis for the use of water and is still important in defining and 
protecting individual rights, the increased demands placed on the water re
sourc,es of the State in recent years has resulted in the passage of a consider
able amount of legislation dealing with water rights. 

A. large part of this legislation is made up of statutes design.ed to reg
ulate certain individual aspects of water use. A number of these statutes 
authorize special agencies to exercise control over water use for limited 



purposes. These agencies include the State Water Control Board, the State 
Department of Health, the State Corporation Commission, the Virginia Ports 
Authority, the Commission of Fisheries, the Commission of Game and Inland 
Fisheries, the Potomac River Basis Commission of Virginia, and the Ohio 
River Valley Water Sanitation Commission of Virginia. Since the jurisdiction 
of these agencies is limited to particular aspects of water use, each will be 
discussed later when the individual water uses are considered separately. For 
ease of reference, a summary of the activities of these agencies and other 
organizations with authority in the water resources field is included in 
Appendix I. 

Recognition has also been made of the need for state level planning and 
guidance of the over-all use and development of the state's water resources. 
The following statement of state policy concerning water indicates this need: 

(a) Such waters1 are a natural resource which should be 
regulated by the State. 

(b) The regulation, control, development and use of waters 
for all purposes beneficial2 to the public are within the jurisdic
tion of the State which in the exercise of its police powers may 
establish measures to effectuate the proper and comprehensive 
utilization and protection of such waters. 

( c) The changing wants and needs of the people of the State 
may require the water resources of the State to be put to uses 
beneficial to the public to the extent of which they are reasonably 
capable; the waste or unreasonable use or unreasonable method 
of use of water should be prevented; and the conservation of such 
water is to be exercised with a view to the welfare of the people 
of the State and their interest in the reasonable and beneficial use 
thereof 

(d) The public welfare and interest of the people of the 
State requires the proper development, wise use, conservation and 
protection of water resources together with protection of land 
resources, as affected thereby. 

(e) The right to the use of water or to the flow of water in 
or from any natural stream, lake or other watercourse in this State 
·is and shall be limited to such water as may reasonably be required: 

1"'Water' includes all waters, on the surface and under the ground V\"holly or 
partially within or bordering the State or within its jurisdiction and which 13ffect the 
public welfare." (Va Code Ann, section 62.1-10(a) (H 277, April 5, 1968,. becomes 
effective Oct. 1, 1968; now Code, section 62-9.1(a) (Supp. 1966))). 

2"'Beneficial use' means domestic, agricultural, recreational and commercial and 
industrial uses." (Va Code Ann. section 62.1-10(b) (H 277, April 5, 1968, becomes 
effective Oct. 1, 1968; now~ section 62-9.1(a) (Supp. 1966))). 

2 



for the beneficial use of the public to be seroed; such right shall 
not extend to the waste or unreasonable use or unreasonable· 

3 method of use of such water. 

The legislation which provides for this state control over the develop
ment of its waters places the responsibility for the necessary planning with 
the Department of Conservation and Economic Development and its Division 
of Water Resources. As planner for the development of Virginia's water re
sources, the Board of Conservation and Economic Development is responsi
ble for the formulation and revision when necessary of a coordinated policy 
for the use and control of all the state's water resources. The law requires that 
the Board take the following principles into consideration in formulating this 
policy: 

(1) Existing water rights are to be protected and preserved 
subject to the principle that all of the State waters belong to the 
public for use by the people for beneficial purposes without wastei 

(2) Adequate and safe supplies should. be preserved and 
protected for human consumption, while conserving maximum 
supplies for other beneficial uses. When proposed uses of water 
are in mutually exclusive conflict o.r when available supplies of 
water are insufficient for all who desire to use them, preference 
shall be given to human consumption purposes over all other uses; 

(3) It is in the public interest that integration and coordina
tion of uses of water and augmentation of existing supplies for 
all beneficial purposes be achieved for the maximum economic 
development thereof for the benefit of the State as a whole; 

(4) In considering the benefits to be derived from drainage, 
consideration shall also be given to possible harmful effects upon 
ground water supplies and protection of wildlife; 

(5) The maintenance of stream flows sufficient to support 
aquatic life and to minimize pollution shall be fostered and 
encouraged; 

(6) Watershed development policies shall be Javored, when
ever possible, for the preservation of balanced multiple uses, and 
project construction and planning with those ends in view shall 
be encouraged; 

(7) Due regard shall be given in the planning and develo~f 
ment of water recreation facilities to safegard against pollution. 

3ya Code Ann.., section 62.1-11( H 277, April 5, 1968, becomes effective Oct. 1, 
1968, now £2._de, section 62-9.2 (Supp. 1966)). 

4va. Code Ann~, section 10-17.1 (Supp. 1966). 

3 
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Another important duty placed upon the Board is that it recommend a 
plan to resolve any conflict as to actual or proposed water use or other 
practice directly affecting water use that involves a potential or existing con
flict between water use functions under the jurisdiction of different state 
agencies. The Board can make such a recommendation upon application of 
any state agency or political subdivision, or upon its own motion. 5 

The law requires that the Board devise plans and programs for the 
development of the water resources of the State in such a manner that the 
maximum beneficial use and control of such waters are secured. These plans 
may include comprehensive water and related land resource plans for each 
major river basin and for other areas not within these major river bas.ins. The 
Board is not authorized to take action to implement such plans or programs 
but is required to recommend to the General Assembly any additional legisla
tion that it deems necessary for the accomplishment of such plans or 
programs.6 

It is the duty of the Board to act as a technical advisor on water 
resources. For the purpose of effecting its plans or otherwise securing the max
imum beneficial use and control of the State's water, it may make available 
technical advice and information to any agency or political subdivision · of 
Virginia; any committee, association, or person interested in the conservation 
or use of water resources; any interstate agency; or any agency of the federal 
government. 7 In addition, the Board is responsible for advising the governor 
and the General Assembly as to all matters relating to the ·State's water 
resources policy. 8 

The Board is authorized to speak and act for the State·in all relations 
with the federal government, the government of all other states, or with 
interstate agencies or authorities directly concerning conservation of use of 
the .State's. water resources. 9 In acting for the ·State or in carrying out any of 
its functions as provided by law, the Board may cooperate fully with and 
receive cooperation from the other agencies and political subdivisions of the 
State.10 

The legislation conferring the foregoing powers and duties on the Board 
of Conservation and Economic Development specifically excludes the Soil 

51bid., section 10-17.2 

61 bid., section 10-17.3 

71bid, section 10-17.4 

81bid., section 10-17.5 

91bid., section 10-17.6 

101 bid., section 10-17. 7 



Conservation Districts Law 11 and the State Water Control Law12 from being 
affected. It also states that it shall not be construed as altering, or as autho
rizing any alteration of, any existing riparian rights or other vested rights in 
water or water use.13 

This policy of protecting all riparian and other vested water rights from 
alteration is upheld by all of Virginia's major water legislation. Both the State 
Water Control Law14 and the act concerning water power developmentlS 

contain similar provisions for protecting private rights. Thus, the traditional 
common law method of determining rights by litigation is still an important 
part of Virginia's system of water rights adjudication. 

The relatively recent realization that Virginia's water resources may not 
remain adequate to meet all needs indefinitely without proper planning and 

coptrol has caused a considerable increase in the interest in the State's water 
law. Much of the authority that the Board of Conservation and Economic 
Development now possesses concerning water risources is the result of legisla
tion enacted in 1 966. This legislation was the result of study and recommen
dation by the Virginia Advisory Legislative Council. Several of the other 
provisions in Virginia's present water law are the result of similar studies 
conducted in the past 20 years. A resolution introduced into the House in 
1966 would have directed the Virginia Advisory Legislative Council to make 
a study on all the laws in Virginia regarding water resources and riparian 
rights, but no action was taken on the resolution at the time. However, further 
studies are certain to be made, and it is likely that Virginia's water law will 
undergo more changes as the demand on the State's·water resources increases. 

This tendency toward change in Virginia's system of water rights as 
yet has not resulted in major alteration of its basic structure. Most rights 
are still defined by a body of law which was developed with little apparent 
regard for the existence of the hydrologic cycle and the relationships of the 
water in all the phases of this cycle. · Thus, the law does not exist as a 
single body of legal p'rinciples which regulate the various uses of water 
irrespective of its source, but rather is made up of several separate bodies of 
law, each of which applies primarily to a particular source of water. Certain 

111..Q.Lg,, sections 21-1 to -112.20 (1960), as amended (Supp. 1966) . 

121bid., sections62.1-14to-44.1 (H 277,April 5, 1968, becomes effective Oct. 1, 
1968; now Code, sections 62-10 to -42 ( 1950), as amended (Supp. 1966). 

13va. Code Ann., section 10-17.9 (Supp. 1966). 

141bid., .sections 62.1-36 (H 277, April 5, 1968, becomes effective Oct. 1, 1968; 
now Code, section 62-32 (1950))). 

151 bid., section 62. 1-82 (now section 62-70). 

5 



aspects of water use are governed by the same legal principles regardless of the 
source of the water, but many aspects receive treatment which varies accord
ing to the source of the water. 

There are three legal classifications of water for which major doctrines 
of law have been developed. These are natural surface watercourses, per
colating ground water, and diffused surface water. There are also other 
sources of water about which some special legal principles have been devel
oped. These include underground watercourses, lakes, tidal waters, and 
springs. In addition, there exists a considerable body of law which deals with 
water that has been transferred from its natural state to some type of arti
fical confinement. 

6 



NATURAL SURFACE WATERCOURSES 

There is no universal definition by which a "natural surface water
course" may be distinguished from the other types of waters. The following 
statutory definition has been set forth: 

'Watercourse' means a natural channel having a well 
defined bed and banks and in which water flows when it 
normally does flow.1 

The Virginia Supreme Court of Appeals had previously adopted a 
definition set forth by the Florida court when it quoted with approval the 
following passage: 

A s or watercourse, CJJJ:JSists of bed, banks ~nd ;afer, 
and to maintain the right to a watercourse, it m.ust be made to 

I/ appear that the water c.essar.i4'- fl,o s in a certain direction, and 
by _!!!gU r channel, with banks or sides, and havi;;g;;-subsfuntial 
exi~,_bu.t it need not be shown that the water flows con
tinually, as-iLm.a~.d:l d9 a times.2 

The situation has not arisen in Virginia that would require con
sideration by the court as to the importance of each of these characteristic 
(eatures. lt is interesting to note that the courts in many _jurisdictions 
having a similar definition have not required a strict compliance with all the 
features. In these jurisdictions, the definition is given considerable flexibility, 
and watercourses have been held to legally exist without the normal presence 
of certain of the requirements.3 

The term "watercourse,'' as used in this report, includes both those 
that are navigable and those that are non-navigable, though there are certain 
differences in the rights which attach to these two types of watercourses. A 
single body of law applicable to watercourses in general will be presented with 
the differences enumerated. 

1va Code Ann., section 62.1-104(4) (H 277, April 5, 1968, becomes effective. 

Oct. 1, 1968; .now..c.a.d.e, section 62-94.1(4) (Supp. 1966) ). 

2Heninger " McGjnnjs 131 Va. 70, 76, 108 S.E. 671 (1921), quoting from 

Tampa Water Works "' Cline 37 FJa. 586, 20 So. 780. 

393 C.J.S., Waters, sec. 4(a) ( 1956, Supp. 1968). 
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Riparian Doctrine 

The collection of principles which govern the use of Virginia's water
courses is a form of the riparian doctrine (a common law system of water 
rights based on the ownership of land traversed or bordered by a natural 
watercourse) and specific statutory modifications thereof. 

The Virginia court has adopted the general riparian doctrine as set 
forth by Minor in his treatise on Real Property. 

The well settled general rule on this point is that each 
riparian proprietor has ex fure natu.roe an equal right to the 
reasonable use of the water running in a natural course through 
or by his land for every useful purpose to which it can be 
applied. whether domestic, agricultural or manufacturing, pro
viding it continues to run, after such use, as it is wont to do, 
without material diminution or alteration and without pollution; 
but he cannot diminish its quantity materially or exhaust it 
(except perhaps for domestic purposes and in the watering of 
cattle) to the prejudice of the lower proprietors, unless he has 
acquired a right to do so by grant, prescription or license. 4 

This general statement supports the right of the riparian proprietor to 
make a reasonable use of the water in a natural watercourse while it passes 

property, but it also appears to support the "natural flow" 5 theory 
which existed in the old English Co~n Law. Obyiously conflicts between 
these two concepts were inevitable and the court has had to reach a 
compromise. 

/ The reasonab e e doctrine has usually been upheld in Virginia, and it 
acts as an exception on the natural flow theory. The following passages are 

4Hite )( Town of. I 11rav. 175 Va. 218, 225, 2 S.E. 2d 369 ( 1940); quoting from 

1 Minor, Beal Property sec.· 55 (2d ed, 1928). 

5under the natural flow concept, each riparian proprietor is regarded as having 

the right that the stream continue to flow over and through his land in its natural 

condition, diminished only by the domestic uses of the other riparian owners. Non

domestic uses ·of the water can be made as long as there is no material diminution of the 

flow or pollution of the water. What constitutes a material diminution in quantity or 

quality is variable, but in some jurisdictions, any perceptible or noticeable effect on the 

stream may be regarded as material. Therefore, the rights of water use can be 

extremely limited under this theory of water rights. (Stanley V. Kinxon, "What Can a 

Riparian Proprietor Do?" Minnesota I aw Be"iew Vol XXI, No. 5 (April 1937),' 

pp. 517-522.) 

8 



examples of the court's attitude toward the riparian's right to make use of the 
water in a natural watercourse. 

A proprietor may make any reasonable use of the water of 
the stream in connection with this riparian estate and for lawful 
purposes within the watershed, provided he leaves the current 
diminished by no more than is reasonable, having regard for the 
like right to enjoy the common property of other riparian 
owners.6 

11ie right of any riparian owner to the use of the water of a 
run~ing. stre~m is a· right inherent in the land as a· right pJJ.bli.d. 
jw:is. And the . right to the use of the water as a general rule is 
limited to each use as is not inconsistent with a like reasonable use 
by the other riparian owners on the same stream above and 
below:. . 7 

There are several features of the riparian doctrine to be clarified 
befo~e discussing the rights concerning water use under the doctrine. 
These features include the nature of the riparian right, extent of riparian 

land, and the definition of "reasonable use." 

The Virginia court considers riparian rights to be valuable and 
ested, 8 and as such they cannot be' taken without due process of law. 

Riparian rights have been described as follows: 

11iese respective riparian rights of user are in no sense ease
ments, but are qualified property rights incident to the owner
ship of the soil through or by which the waters of the stream 
fiow.9 

Since riparian rights attach only to lands through which or by which 
a stream flows, the extent of "riparian land" needs to be clarified. One 
limitation placed upon the extent of riparian land is set out in the following 
passage: 

6Virginia Hot Springs Co v Hom/Ar 143 Va. 460, 467, 130 S.E. 408 (1925). 

7M 11mpower v City of Bristol 90 Va. 151, 153, 17 S.E. 853 (1893). 

8Hite v Town of I ma\(, 175 Va. 218, 226, 8 S.E. 2d 369 (1940). 

91.bid. at 226. 

9 



According to .the . weight of authority, riparian land is, 
in any event, limited in its extent by the watershed of the stream; 
in other words, lands beyond the watershed cannot be regarded 
as riparian, though part of a single tract, held in common owner
ship, which borders upon the stream.10 

There may be, however, circumstances under which the land in 
question is within the same watershed as the stream and is attached to land 
abutting on a stream, but will not be considered riparian. Such was the case 
in Gordonsville v Zinn.11 Plaintiff city owned a one acre lot bordering 
on a stream. Defendant owned riparian property both above and below 

plaintiff's lot, both connected by a strip of land, and she pumped water from 
the upper section of property to the lower section of her property. The court 
held that although the lower section of property was riparian to the stream, it 
was not riparian to the part of the stream abutted by defendant's upper 
property. Therefore, it would appear that the court has limited "riparian 
property" to that which lies directly behind that abutting on the stream. 

There are other problems relating to the extent of · riparian land 
which have not been decided by the Virginia court. One of these conce~ns 
the use of water from a main stream on land which is within the watershed of 
a tributary to the main stream. It has been held in other juri~dictions that 
the drainage area of two streams which unite are separate watersheds for 
the purposes of determining whether lands abutting thereon above the 
junction are riparian.12 Therefore, land within the watershed ~f the trib
utary is not within the watershed of the main stream, and it can be riparian 
only if it abutts on the tributary. A single tract of land adjoining both 
streams is all riparian, but only that portion of the land in the watershed of 
each stream is riparian to that respective stream. If an estate bordering 
the main stream extends into the watershed of the tributary, but does not 
touch upon it, that portion of the land within the watershed of the 
tributary is non-riparian property. Another limitation on the extent of 
riparian land concerns the chain of title leading to the ownership of land 
at any given time. This concept has neither been approved nor rejected by 
the Virginia court although it has been quoted in at least one opinion. The 
following sets forth this restriction: 

10rown of Gnrdon5yille v Zjnn, 129 Va. 542, 556, 106 S.E. 508 (1921). 

11Tnwn of Gordnnq,jlle \I Zinn .129 Va. 542, 106 S.E. 508, 14 A.L.R. 318 

(1921). 

12eancbo Santa Margarita v Vail, 11 Cal. 2d 501, 81 P. 2d 533 (1938). 
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If the owner of a tract abutting on a stream conveys to 
another part of the land not contiguous to the stream, he thereby 
cuts off the part so -conveyed from all participation in the use 
of the . stream and from riparian rights therein, unless the con
veyance declares the contrary. Land thus conveyed and severed 
from the stream can never regain the riparian right, although it 
may thereafter be reconveyed to the person who owns the part 
abutting on the stream so that the two tracts are again held in 
one ownership.13 

After noting the existence of this rule, the court stated that consideration 
of the question involved was unnecessary at that particular time.14 

The primary qualification placed on the use of water from water-
ourses under the riparian doctrine is that the use be reasonable; therefore, a 

concept of "reasonable use" is important. No precise definition may be 
given, -but some ·general principles have "been established. The following 
gives some of the considerations upon which the determination of reason
ableness is based and i.ndicates the flexibility of the requirement: 

The reasonableness of the use depends upon 
the nature and size of the stream, the business or purposes 
to w~ich it is made subservient, and on the ever-varying cir
cumstances of each particular case. Each case must, there
fore, stand upon its own facts, and can be a guide in other cases 
only as it may illustrate the application of general principles.15 

Thus, reasonableness is a relative matter, and it 'is conceivable that a use of 
water under one set of circumstances might be held to be reasonable and 
under another, unreasonable. 

One ge eral principle of reasonableness is that the use of water by 
one riparian owner must not be inconsistent with the uses of the other 
riparian owners, who have the same right. 

13Town of Gordonsville"' Zjnn, 129 Va. 542, 655, 106 S .. E. 508, 14 A.L.R. 318 

( 1921), quoting from Anaheim !Jnjon Water Co v E11ller, 150 Cal. 327, 88 Pac, 978, 

11 L. A.A. ( N.S.) 1062. 

14Town of Gordonsville v Zjnn, 129 Va. 542, 556, 106 S.E. 508, 14 A.LR. 318 

( 1921). 

15oavis v Town of Harrjsonb!!Cg 116 Va. 864, 869, 83S.E. 401 (1914), quoting 

from 2 Cooley, Im.ts 1209. 
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[T]he general principle of law is, -that all riparian pro
prietors upon the same stream have the same right to the use and 
enjoyment of its waters the right of no one is absolute but is 
qualified by the right of the others to have the stream substantially 
preserved in its size, flow, and purity. This is the common 
right of all. The use of one must not, there[ ore, be inconsistent 
with the rights of others . . . ) 6 

The necessity or importance of a use (in a public sense) · not a 
material element in the determination of the reasonableness of the use. 
The asis for this principle is set forth below: 

The necessities of one man's business cannot be the 
standard . . . by which to measure another's rights in a thing which 
belongs to both . .. . 1 7 

It would be a source of regret. if, in the administration of 
justice by the establishment. and enforcement of sound princi~les, 
the prosperity of our people should be hindered or checked, but 
it would be not only a source of regret, but of reproach, if 
material prosperity were stimulated and _ encouraged by a refusal 
to give to every citizen a remedy for wrongs he may sustain, even 
though inflicted by forces which constitute factors in our. 
material development and growth. Courts have no policies, and 
cannot permit consequences to influence their judgments further 
than to serve as warnings and incentives to thorough investigation 
and careful consideration of the causes submitted to them . .. . 18 

The issue of damage can be an important factor in determining the 
reasonableness of a water · use. The general rule is that to be unreason
able a water use must cause or threaten damages.19 Substantial actual 

16Armjnhes Chemical Co v I andrnm 113 Va.7, 13, 73 S.E. 459, 38 L .R.A. P912). 

11J.bid., at 14, quoting from Wheatley v Chrjsman; 24 Pz. 298, 64 Am. Dec. 657. 

18Townsend ,, Norfolk By and I jght Co, 105 Va. 22, 49
1
52 S.E. 970 ( 1906). 

It is possible that a statutory provision stating that intergration and coordination of 

uses . of water for all beneficial purposes is in the public interest (Va Code Ann 

section 10-17.1(3) (Supp. 1966).) may modify somewhat the Common law principle 

that the importance of a water use is not a material element in the determination of its 

reasonableness. 

19Tawn of Qordonq1ille " Zjpn 129 Va. 542, 106 S.E. 508, 14 A.L.R. 318 

(1921). 
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m3ury is a necessary condition for an action at law to lie, and without 
such injury, not even nominal damages may be recovered.20 ·However, in 
cases of suits for injunction, threatened damages are all that is required. 
In Town of PmceUville v Potts,21 the court stated that "a diversion of a 
natural watercourse, though without actual damage to a lower riparian 
owner, is an infringement of a legal right and imparts damage, and that 
infringement a court of equity will prevent." 

There are several different aspects of the use of water from natural 
watercourses that are regulated by the principles of the riparian doctrine 
as supplemented and modified by existing statutes. These aspects include 
diversion, pollution, obstruction, bed rights, navigation, and conveyance 
of riparian rights. 

DIVERSION 

The general rule concerning the diversion of water from natural 
watercoun:es is that a riparian owner may divert water for any reason
able purpose not inconsistent with the reasonable uses of other riparian 
owners on the same stream. The Virginia court adopted the following 
rule concerning diversions: 

A proprietor may make any reasonable use of the water 
of the stream in connection with his riparian estate and for lawful 
purposes within the watershed, provided he leaves the current 
diminished by no more than is reasonable, having regard for the 
like right to enjoy the common property by other riparian 
owners.22 

This general statement indicated that only those diversions of water 
for use on riparian land are reasonable and therefore legal. The extent to 
which this rule is upheld was shown when the court stated that an upper 
riparian owner cannot legally divert to nonriparian land water which he 

20!bjd Yirgjnja Hot Springs Co v Hoover 143 Va. 460, 130 S.E. 408 ( 1925). 

21Tawn of Pwcelh1ille v Patts, 179 Va. 514, 19 S.E. 2d 700 (1942). 

22v;rginia Hot Springs Ca " Hoover 143 Va. 460, 467, 130 S.E. 408 (1925), 

quoting form Stratton v Mt Herman Boys' $chpnl, 216 Mass. 83, 103 N.E. 87, 98 

(1913). See also Town pf Gordonsville v Zinn 129 Va. 542, 106 S.E. 508 14 A.L.R. 

318 ( 1921). 
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was entitled to use on the upper riparian ~state but does not so use.23 
The case -in which this statement was made involved a situation in which 
the land of one riparian proprietor had a configuration such that water 
was diverted from a stream above the land of another riparian owner and the 
unused portion returned to the stream at a point below the land of the 
second. owner. Since this case concerns the definition and extePt of riparian 
land, it is discussed in the section dealing with riparian rights in general. 

Although the diversion of water for use on nonriparian land has been 
held to be wrongful, a special qualification has been placed on the 
application of the general rule. The court has said that the owner of a 
lower riparian estate has no right to complain of diversion to nonriparian 
land unless damage to some present or future water use is inflicted upon 
him. The following passage concerning the injury requirement has been 
quoted with approval: 

If he diverts the water to a point outside the watershed or 
upon a disconnected estate, the only question is whether there 
is actual injury to the lower estate for any present or future 
reasonable use. The diversion alone, without evidence of such 
damage, does not warrant a recovery of even nominal damages.24 

Thus, the general rule of the riparian doctrine appears to have been 
subjected to an important modification by the Virginia ~ourt. 

The injury requirement is not restricted only to those situations in
volving diversion of water to nonriparian land. 

[I]n an action for damages or suit for injunction by a 
lower against an upper riparian landowner for wrongful diversion 
of water by the latter, either upon the upper riparian land pr 
therefrom to nonriparian land, the pfaintiff, in order to prevail 
must show some substantial actual damage occasioned by the 
diminution of the quantity of the water which the plaintiff has 
the right to use, ·or (in cases· of suits for injunction), threatened 
damage, by the claim of the right of the defendant and his 
conduct in asserting same being of such character as to set in 

23rown of Gordonsvjlle " Zjnn 129 Va. 542, 106 S.E. 508, 14 A.L.R. 318 

( 1921). 

24yjrgjnja Hot Springs Co v Hoover 143 Va. 460, 467, 130 S.E. 408 ( 1925), 

quoting from Stratton v Mt Hermon Boys' School, 216 Mass. 83, 103 N.E . . 87 

(1913). 

14 



motion the running .of the prescriptive period against the right 
of the plaintiff, so that in time such right would be barred by 
prescription unless the injunction is awarded . .. . 25 

Although the preceding statement by the court does not deal specifi
cally with the importance of damages in establishing the legality of normally 
unreasonable uses of water on riparian land, it does give some indication that 
diversion for any prupose is lawful unless damage to another landowner is 
produced. This conclusion would seem to be in accord with the decision of 
the court holding nonriparian uses of water to be lawful unless damage was 
produced. 

In regard to the general issue of the importance of damages in 
. establishing the legality of a diversion, it is important to note that the 
riparian owner has a legal course .of action in the event that his future water 
rights are threatened. The last quotation from the Gordansvil1e case26 
indicates that any action of another landowner which is of such character 
as to set into motion the running of the prescriptive period gives rise to the 
right of suit for injunction. 

The effect of an injunction awarded to prevent threatened damage to 
a riparian owner due to a diversion by an upper owner in effect compels the 
upper owner to restore the water to its natural channel. Some of the 
conditions under which an injunction will be awarded are brought out in 
the following statement: 

{T]he diversion- of a natural stream is a private nuisance, 
and, therefore, from( an early period, courts of equity have 
granted relief by way of injunction, in such cases, at the suit of 
the injured party. The jurisdiction is founded upon the notion 
of restraining irreparable mischief, or preventing vexatious 
litigation, or a multiplicity of suits. And where the complainant's 
legal right is clear, and the case is one "of strong and imperious 
necessity;" or, in other words, where the right is clear, and its 
violation palpable, and the complainant has not slept upon his 
rights, equity will ordinarily interfere, although the right has not 
been established at law; and in such a case a preliminary man
datory injunction. . . will be granted, which is so framed that it 

25rown of GnrdonS>dlle 11 Zinn, 129 Va. 542, 560, 106 S.E. 508, 14 A.LR. 318 

( 1921). 

26rown of GordonS>dlle 11 Zinn, 129 Va. 542, 106 S.E. 508, 14 A.LR. 318 

( 1921). 
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restrains the defendant from permitting his previous act to 
operate and, therefore, virtually compel him to undo it - that is, 
to restore the water to its natural channel.27 

No matter what relief is sought, be it for damages or for an injunction, 
the complainant's right of recovery will depend upon his right to the water 
so diverted. He will not be allowed to recover solely because the diverter 
had no right to make the diversion - he must prevail on his own right. 

[T]he extent of the relief to .which the . town . .. is 
entitled, is measured by the extent of the right the plaintiff 
[town} has to the use of the water. Relief by injunction being 
sought by the town, that right of use of the water, to the extent 
that it exuts, should be protected from all substantial injury, 
whether actual or threatened, by the wrongful continuous 
diversion of the water by the upper riparian owner. Beyond this 
the court will not go to the relief of the plaintiff, whatever may 
be the lack of the abstract right in the upper riparian owner to 
divert the water.28 

Three particular types of diversion which have been given special con
sideration by the Virginia court are diversion for domestic purposes, diversion 
for a ublic or municipal water supp y, and diversion for the purpose of 
relocating a watercourse. The diversion of water for domestic use has from 
early time been regarded as a fundamental right of a riparian owner, and this 
usually will be given precedence over other diversions. The importance 
attached to this right is clearly indicated in the case of Hite v Town of 

Lw:a.f ,29 where the court indicated that a riparian might be able to com
pletely exhaust the natural flow of a stream for domestic purposes. Although 
the court did not specifically establish this right, it did except domestic use 
from the general rule that the l\atural flow of a watercourse cannot legally be 
exhausted. 

The rights concerning diversion of water for the purpose of providing 
a public water supply have not been determined completely. The right 
to make such a diversion without accountability to riparian owners injured 
thereby has not been recognized in 'the two Virginia cases which dealt 
directly with the question. 

27carpenter " Gold 88 Va. 551, 553, 14 S.E. 329 ( 1892). 

28Town of Gnrdonsvjlle \I Zjnn, 129 Va. 542, 561-62, 106 S.E. 508, 14 A.LR. 
( 1921). 

29Hite ·>< Town of I 11ray, 175 Va. 218, 8 S.E. 2d 369 ( 1940). See also IDwn..Jlf 

P11rcp>ijl!e·y Potts, 179 Va. 514, 19 S.E. 2d 700 ( 1942). 
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The first case to deal with this question was Town of Gmdonsvme v 
Zinn.30 In this case a municipality was diverting water from a small stream at 
a point where it owned an acre of riparian land. The water was then used as 

the public supply of the municipality, which was not itself riparian to the 
stream. The court made the following statement regarding the rights of the 
municipality to make the diversion: 

[T]he right of the town, as a riparian owner, to the use 
of the water of the stream, is . . .limited to uses on its one-acre 
lot, and, as an original proposition, it .had no more right to divert 
any water not used on this riparian lot to the . town itself (a 
nonriparian locality). . . [than did the defendant] . .. ) 1 

The court made a similar statement in a second case involving 
diversion by a municipality: 

[A J municipal corporation, in its construction and ope
ration of a water supply system, by which it impounds the 
water of a private stream and distributes such water to its 
inhabitants, receiving compensation therefor, is not in the 
exercise of the traditional right of a riparian owner to make a 
reasonable domestic use of the water without accountability to 
other riparian owners who may be injured by its diversion or 
diminution . .. . 3 2 

It is important to note the special circumstances involved in these two 
cases which restrict the application of the decisions to other situations. 
Perhaps the most important factor is the small, nonnavigable nature of the 
streams involved. The more general quotation from the Pnrcel1vil1e case 
refers to a "private stream."33 The decisions of these cases therefore are 

limited to certain type of watercourse and do not apply to watercourses in 
general. 

30rown of Gordoo5ville v Zjno, 129 Va. 542, 106 S.E. 508, 14 A.L.R. 318 
(1921). 

311..hid. at 562. 

32rown of P11Ccelh1ille v Potts, 179 Va. 514, 521, 19 S.E. 2d 700 ( 1942), citing 

Pernell" City of Henderson, 220 N.C. 79, 16 S.E. 2d 449. 

33"Private" refers to the ownership of the bed of the stream since private 

ownership of the water of a flowing stream is not possible. Bed ownership is discussed in 

the section of this report dealing with rights in beds of watercourses. 
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The Virginia court has not passed directly on the issue of diversion of 
water for a public water supply from a navigable watercourse. The rights con
cerning such diversions have been recognized in other jurisdictions. The 
State of Michigan recognized such rights in a case involving a municipality 
and a downstream mill owner. The court held that the city could take the 
water from the navigable stream_for its water supply without compensating 
the lower owner for injury he suffered.34 The reasoning upon which this and 

similar cases are based seems to be that the rights of individual riparian 
owners in navigable streams are subservient to any public water use, such as 
public water supply, just as their rights are subservient to the public right of 
navigation. 3 5 

Although the Virginia court has not passed directly on the general ques
tion of the right concerning the diversion of water from a navigable water
course for a public water supply, it has reached a decision which restricted 
the rights of individual riparian owners in favor of public diversion and 
control of water in a particular section of one of the State's navigable water
course. In Old Dominion Tron and Naj] Co v Chesapeake and Ohio Rail

~36 the court held that the waters and bed of a certain portion of James 
River were the property of the State and that the State could dispose of the 
same in its discretion. Therefore, rights in the water of this section of the 
James depend on grants from the State and are not governed by the 
principles of the riparian doctrine. A riparian proprietor damaged by a 
municipal or other diversion of water authorized by the State would be 
without legal relief. 

A riparian OWMr also has the right to divert a stream while it is on his 
property so that it flows in a different channel, providing that it returns to 
the natural channel prior to leaving his property and that no other 
riparian owner is ~jured by the diversion. 

[A] proprietor [of riparian larid] may change the whole 
course of a stream within the limits of his own land, provided he 
restores the water undiminished to the original channel before 
leaving his premises; and other persons are not injured by such 
diversion . .. .3 7 

341 nraoger IC Cjty of Flint 185 Mich. 454, 152 N.W. 251 (1915). 

353 U. Va. L. Rev. 65-66 (1915). 

3601d Domjnjon I ran and Naji Co \/ Chesapeake and Objo By, 116 Va. 
166, 81 S.E. 108 (1914). 

37cook IC Seaboard Ajr I ine Ry., 107 Va. 32, 35, 57 S.E. 564 ( 1907). 
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POLLUTION 

The importance of preserving the quality and purity of the waters of 
the State's watercourses has caused the body of law concer~ed with pollution 
to undergo extensive development. This aspect of water use is controlled by 
both the riparian doctrine and statutory law. Statutory law is now the 
primary regulating force, but a consi.Q.erable body of common law concerning 
pollution exists ·and. still serves to rotect private rights. -----

There are several statutes that have the control of pollution of the 
State's watercourses as a primary or secondary purpose. These statutes 
include the State Water Control Law,38 the Sanitation Districts Law of 
1946,39 the Fish· Law,40 and statutory provisions which prohibit the placing 
of certain materials in watercourses.41 Ea:ch of these statutes is discussed be
low, and additional information about them is contained in Appendix II. 

State Water Control Law 

The most important and comprehensive of these statutes for the 
control of pollution is the State Water Control Law, enacted by the 1946 
Virginia General Assembly. The purpose of the State Water Control Law 
is to: 

( 1) Maintain all State waters in, or restore them to, such condition of 
quality that any such waters will permit all reasonable public uses,- and will 
support the propagation and growth of all aquatic life, including game fish 
which might reasonably be expected to inhabit them, 

(2) Safeguard the clean waters of the State from pollution, 
(3) Prevent any increase in pollution, and 
( 4) Reduce existing pollution. 4 2 

Poll~ion is defined by the Act as follows: 

V "Pollution" means such alteration o the-physical~ chemi€al, 
or biol"'Ogica.Lp.roperties o an State w.aters, or such discharge 

38va Code Ann sections 62.1-14 to -44.1 (H 277, April 5, 1968, becomes 

effective Oct. 1, 1968; now Cada. section 62-1 O to -42 ( 1950), as amended (Supp. 
1966) ). 

3 9va Code Ann,, sections 21-224 to -90 (1964), as amended (Supp. 1966). 

401.bid., sections 29-148 to -53. 

411..bid, sections 62.1-194 to -4.1 (H 277, April 5, 1968, becomes effective Oct. 
1, 1968; now Cru:le, sections 62-182 to -91 ( 1950), as amended (Supp. 1966) ). 

421.bid., section 62.1-14 (now section 62-1 O ( 1950) ). 
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or deposit of sewage, industrial waste or other wastes into State 
waters as will or is likely to create a nuisance or render such 
waters (a) harmful or detrimental or injurious to the public 
health, safety or welfare or to the health of animals, fish or 
aquatic life; (b) unsuitable with reasonable treatment for-uie as 
present or possible future sources of public water supply or 
(c) unsuitable for recreational, commercial, industrial, agri
cultural, or other reasonable uses; provided that an alteration of 
the physfoal, chemical, or biological property of Sta!!_.watei:s, or 
a discharge or deposit of sewage, industrial wastes or other 
waste'"i to State .waters by any owner which by itself is not 
sufficient to cause poilutiori_, but which,. in combination with 
such alteration of or discharge or deposit to State waters by 
other owners is sufficient to cause pollution, is "pollution" for 
the terms and purposes of this law; and provided further that 

~ 

the discharge of untreated sewage by any owner into State waters 
is "pollution" for the terms and purposes of this law; .. . 43 ----
The preceding definition of pollution makes a distinction between 

three different types of poll io . These types are sewage, industrial wastes, 
and other wastes and a~ defined in the following manner: 

"Sewage" means the water-carried human wastes from resi
dences, buildings, industrial establishments or other places to
gether with such industrial wastes, underground, surface, storm, 
or other water, as may be present; .. . 44 

"Industrial wastes" means liquid or other wastes resulting 
from any process of industry, manufacture, trade or business or 
from the development of any natural resource; . . . 45 

"Other wastes" means decayed wood, sawdust, shavings, 
bark, lime, garbage, refuse, ashes, offal, tar, oil, chemicals, and all 
other substances, except industrial wastes and sewage, which may 
cause pollution of any State waters; ... 46 

431.hid... section 62.1 -15(6) (now section 62-11(6) ( 1950), as amended (Supp. 
1966) ). 

44t.b.i.cL, section 62.1-15(7) (now section 62-11(7) ). 

45t.b.i.cL, section 62. 1-15( 8) (now section 62-11 ( 8) ( 1950) ) . 

46J.h1d., section 62.1-15(9) (now section 62-11(9) ). 
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The State Water Control Law is applicable to all State waters. This 
term includes the watercourses of the State, but is not limited to this type of 
water. 

"State Waters" means all water, on the surface and under 
the ground, wholly or partially within or bordering the State or 
within its jurisdiction; ... 4 7 

/ Su e · ·on over the administration and enforcement of the ~e 
V Water Control Law is the res onsibilit of the State ter, troL&~. 

The Board, a part of the Executive Department of the State, has the 
following powers and duties. 

(1) To exercise general supervlSlon over the administration and 
enforcement of the State Water Control Law as set forth in the code. 

(2) To study and investigate all problems concerned with the pollution 
of State waters, and to make reports and recommendations for the pre
vention, abatement, and control of pollution. 

(3) To establish standards of quality for waters and general policies 
relating to existing or proposed future pollution. 

(4) To conduct research to discover economical and practical methods 

for preventing pollution. 

(5) To issue, amend, and revoke certificates for the discharge of 
sewage, industrial wastes, and other wastes into or adjacent to State waters. 

( 6) To make investigations to insure compliance with rules or 
regulations, to make recommendations, and give advice on methods of 
compliance. 

(7) To adopt rules and regulations governing the procedure of the 
State Water Gontrol Board. 

(8) To issue special orders to owners whose discharges existed on 
July 1, 1946, reasonable and practical. This process requires progress 
reporting on the compliance with the special orders. 

471.b.id., section 62.1-15(4) (now section 62-11(4) (1950), as amended (Supp. 
1966) ). 
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(9) To issue under ceytain conditions special orders requmng im
mediate cessation of pollution which commenced after July 1, 1946. 

(10) To make rulings upon applications to the Board requesting 
authority to construct new or alter existing establishments discharging 
industrial wastes or sewage. 

( 11) To adopt such regulations as it seems necessary to enforce the 
general pollution abatement pr.ogram of the Board. 

(12) To investigate any large scale killing of fish believed or known 
to have resulted from pollution.48 

The State Water Control Law is based on the principle that the right 
to pollute the waters of the State does not exist by virtue of past or future 
pollution, but must be obtained from the State. It is against public policy 
to make pollutional discharges to or otherwise detrimentally alter the 
physical, chemical, or biological properties of the State waters without 
possession of an authorizing certificate issued by the Board. 

22 

No right to continue existing pollution in any State water 
shall exist nor shall such right be or be deemed to have been 
acquired by virtue of past or future pollution by any owner. 
The right and control of the State in and over all State waters is 
hereby expressly reserved and reaffirmed. 

It is hereby declared to be against public policy and a vio
lation of this chapter punishable under Section 62.1-44 for any 
owner who does not have a certificate issued by the Board to 
(1) discharge into State waters sewage, industrial wastes, other 
wastes, or any noxious or deleterious substances, or (2) other
wise alter the physical, chemical or biological properties of such 
State waters and make them detrimental to the public health, or 
to animal or aquatic life, or to the uses of such waters for 
domestic or industrial consumption, or for recreation, or for 
other uses.49 

48lb.i.d.., 62.1-27 (now section 62-23). 

49va Cade Ann, sections 62.1-16, -17 (now sections 62-12, -13 ( 1950) ). 



The particular requirements concerning authorization for a waste · dis
charge or other alteration of water properties are dependent on the nature 
of the discharge or alteration involved. The requirements are also dependent 
on whether the discharge or alteration existed on July 1, 1946, the date 
the State Water Control Law became effective. 

The following regulations apply to discharges of industrial wastes 
which existed on July 1, 1946: 

Upon request of the Board, any owner who on July 1, 
1946 was discharging or permitting to be discharged industrial 
wastes into any waters of the State, or any owner who was other
wise altering the physical, chemical, or biological properties of 
any State waters, shall within thirty days after such request apply 
to the Board for a certificate to continue discharging waste into 
such waters, or to continue such other alteration of the physical, 
chemical or biological properties of any State waters. The Board 
shall issue such certificate for an indefinite period. 

The owner may be required by the Board, from time to 
time, to adopt measures for improving the quality of State 
waters, and to furnish pertinent information with regard to the 
progress he has made. The Board may amend the certificate, 
or revoke it and issue a new one, to reflect changes in the 
quality of State waters made in response to such requirements. 

The Board may revoke the certificate in case of a refusal 
to comply with all such reasonable and proper requirements and 
may issue a special order as specified _in Section 62.1-27 (8).50 

Different regulations apply to industrial waste discharges resulting 

from the operation of new establishments now existing on July 1, 1946, 
or the operation of plants that have been expanded or altered from the 
condition in which they existed on July 1, 1946. 

( 1) Any owner who after July one, nineteen hundred forty-six, erects, 
constructs, or opens, or reopens and operates any establishment 
which in its operation would cause pollution of State waters shall 
first provide facilities for the treatment of industrial wastes or 
other wastes, or take such other measures as will be adequate to 
prevent such pollution. 

501.b.id., section 62.1-28 (now section 62-26). 
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( 2) Any owner under this section proposing to discharge industrial 
wastes or other wastes into or otherwise alter the physical, chemical 
or biological properties of State waters shall make application there
for to the Board. Such application shall be accompanied by a copy 
of pertinent plans, specifications, maps, and such other relevant in
formation as may be required, in scope and detail satisfactory to the 
Board. 

(3) Public notice of every such application shall be given by notice 
published once a week for four successive weeks or by such other 
means as the Board may prescribe in a newspaper of general 
ciruclation in the county or city where the certificate is applied for. 

( 4) The Board shall review the application and the information that 
accompanies it as soon as practicable and make a ruling approving or 
disapproving the application and stating the grounds for conditional 
approval or disapproval. If the application is approved, the Board 
shall grant a certificate for the discharge of the industrial wastes or 
other wastes into State waters or for the other alteration of the 
physical, chemical or biological properties of State waters, as the 
case may be. If the application is disapproved, the Board shall notify 
the owner as to what measures, if any, the owner may take to secure 
approval. 

( 5) Establishments enlarging or employing new processes which in 
their operation will result in the discharge into State waters of new 
or additional industrial wastes or other wastes into State waters 
which will alter the physical, chemical or biological properties of 
such State waters shall be subject to the provisions of this section. 

( 6) The provisions of this section shall not apply to ·establishments 
existing on July one, nineteen hundred forty-six, which may here
after be temporarily closed for a period not exceeding six months.51 

The requirements for authorization of sewage discharges which existed 
on July 1, 1946 are similar to those concerning discharges of industrial wastes 
which existed on the date,52 but the regulations concerning new or altered 
discharges are somewhat different from those that apply to new or altered 
industrial waste discharges. This difference results from the fact that sewerage 

51 ilili:L, section 62. 1-29 (now sections 62-25, -28). 

52ilili:L, section 62. 1-32 (now section 62-27). 
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systems are under the joint supervision of the State Department of Health 
and the State Water Control Board.S3 The primary difference in the 
regulations is that plans for new sewerage systems which serve more than 

400 persons or plans for material alteration of sewerage systems serving more 
than 400 persons must be approved by the Department of Health before the 
Board can grant an authorizing certificate.S4 

Special requirements are also provided for al] other wastes which are 
not classified as industrial wastes or sewage. Upon request of the Board, 
facilities must be installed or measures adopted as are necessary to prevent 
the pollution of State waters by these other wastes. A certificate rriust be 
obtained from the Board to authorize the handling, storing, distribution, or 
production of these other wastes whose escape would cause pollution of 
State waters.SS 

Any party aggrieved by a standard, policy, rule, regulation, ruling, or 
special order issued by the State Water Control Board; or by the revocation, 
amendment, or modification of a certificate; or any other action of the 
Board may secure a review of the Board's actions. The State Water Control 
Law provides for rehearing by the Board and review by circuit or corporation 
court, with the right to apply for an appeal to the Virginia Supreme Court of 
Appeals regardless of the amount involved. S6 

Violation of the provisions of the State Water Control Law or any 
special final order of the Board or a court lawfully issued according to the 
provisions of the Law is unlawful.S7 Provision is made for a fine of not less 

than SO dollars nor more than SOO dollars for each violation within the 
discretion of the court. Each day of continued violation after conviction 
constitutes a separate· offense and subjects the system, business, or establish
ment causing the unlawful pollution to abatement as a nuisance.SB 

53lbld., section 62.1-31 (now section 62-39). 

54lbld., section 62. 1-33 (now section 62-40). 

55va Code Ann section 62.1-30 (':i 277, April 5, 1968, becomes effective 

Oct. 1, 1968). 

56.l.bid., sections 62.1-38 to -42 (now Va Code Ann sections 62-34 to -38 

( 1950) ). 

57lbld., section 62.1 -43 (now section 62-41, as amended (Supp. 1966) ). 

581.bid., section 62. 1-44 (now section 62-42 ( 1950) ) . 
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The relationship that exists between the State Water Control Law and 
other statutes pertaining to the pollution of State waters is explained by the 
following quotations: 

This chapter is intended to supplement existing laws and no 
part thereof shall be consrrued to repeal any existing laws 
specifically enacted for the protection of health or the protection 
of fish, shellfish and game of the State, except that the ad,;,.inis
tration of any such laws pertaining to the pollution of State 
waters, as herein defined, shall be in accord with the purpose 
of this chapter and general policies adopted by the Board; and it 
is hereby expressly provided that the provisions in this chapter 
shall not affect any owner who discharges sewage, industrial 
wastes or other wastes into a sewer or sewerage system which 
connects with or is a part of the sewerage system maintained 
and operated (a) by any sanitation district commission heretofore 
created and existing or hereafter created prusuant to the sani
tation districts law of nineteen hundred thirty-eight, as amended, 
or (b) by any such district commission created under any act 
passed at the nineteen hundred forty-six regular session of the 
General Assembly; and further provided that the Board shall 
have authority, jurisdiction and power to issue, in the case of any 
sanitation district commission now existing or hereafter created 
pursuant to such laws, such special order or orders as it may 
issue to an owner or owners under the provisions of section 
62.1-27, such order or. orders to be issued in the same manner, 
for the same reasons and with the same effect as is provided in 
such section; and further provided that, except as herein 
otherwise expressly provided, nothing in this chapter shall affect 
the jurisdiction or powers of such district commissions.59 

The control the State Water Control Law exerts over pollution does 
not remove the controls of the common law. Any party who discharges 
wastes in .accord with a certificate issued by the State Water Control 
Board is liable for damages resulting to private rights. 

26 

The fact that any owner holds or has held a certificate 
issued under this chapter shall not constitute a defense in any 
civil action involving private rights.60 

591.bid.., section 62.1-18 (now sections 62-14 ( 1950) and 62-14.1 (Supp. 1966) ). 

601.bid.., section 62. 1-36 (now section 62-32 ( 1950) ) . 



Other Statutes 

Other statutes which exert some control over pollution of the water
courses of the State include the Sanitation Districts Law of 1946,61 the 
Fish Law,62 and statutory provisions which prohibit the placing of certain 
materials in watercourses.63 The Sanitation Districts Law of 1946 has the 
control of pollution as its stated purpose· and authorizes the creation of 
special districts to provide facilities for the treatment of wastes. This law's 
primary regulation of pollution arises from a special provision making 
unlawful the discharge of polluting matter into the waters of any sanitation 
district when the district has complied with the terms of the law regarding 
public notice. The Fish Law prohibits pollution which is injurious to fish life. 
Section 62.1-194 of the .co.de. makes unlawful the casting of any debris or 
noxious substance into any of the State waters unless otherwise permitted 
by law, and section 62.1-194.1 prohibits the placing of any substance in 
State waters which "may reasonably be expected to endanger, obstruct, 
impede, contaminate, or substantially impair the lawful use of such waters 
and their environs" unless otherwise permitted by law. Appendix II contains 
the applicable sections of these acts related to pollution control. 

The provisions of these other statutes regarding the control of pollution 
can be given effect only so far as may be done without denying effect to the 
provisions of the State Water Control Law. The Water Control Law does not 
repeal any of these other statutes but does require that they be administered 
in accord with its propose. 64 

/ In a case where there was a conflict between the State Water Control 
Law and the Fish Law, the court held that the Water Control Law, being the 
last expression of the State Legislature, supplanted the Fish Law to the 
extent of conflict. However, the court stated: 

• 'Ihe Water Control Board is not given jurisdiction of all 
matters to which the Fish Law applies, as appears from a com
parison of the two statutes. Also the jurisdiction of the Board in 
cases of industrial pollution has been made selective. 'Ihe 

61Va Code Ann sections 21-224 to -90 (1964), as amended (Supp. 1966). 

62t.b.id., sections 29-148 to *-53. 

63lhid.., sections 62. 1-194 to -4.1 (H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now C!lde, sections 62-182 to -91 ( 1950 as amended (Supp. 1966) ). 

64l..h.i.d., section 62.1-18 (now sections 62-14 ( 1950) and 62-14.1 (Supp. 1966) ). 
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application for a certificate to continue to discharge industrial 
waste .is made on the request of the Board (section 1514-b 17). 
Until the Board assumes jurisdictior~ in a particular case, by 
making such request and issuing its certificate, all the provisions 
of the Fish Law remain in effect. 65 

The State Water Control Law is framed so as to give recognition to the 
Sanitation Districts Law of 1946. The State Water Control Law does not 
affect the provision of the Sanitation District Law except as expressly 
provided. 66 The powers and duties of the Sanitation Commissions are 
apparently not altered by the express provisions of the Water Control act. It, 
therefore, appears that a "discharger" holding a permit from the State 
Water Control Board, located within the geographic boundaries of a 
Sanitation District might be required to use the latter's facilities for treat
ment if the provision of the Sanitation Statute were complied with so as to 
demonstrate the Commission's capability to furnish the treatment services 
required by the "discharger." 

Additional controls over pollution are exercised by the federal govern
ment and power emanating from interstate compacts. Since this report 
deals primarily with the internal control and intrastate law of Virginia, 
matters of interstate regulation will not be discussed. (A brief discussion 
of the Potomac River Basin Compact and the Ohio River Valley Water Sani
tation, of which Virginia is a member, is included in Appendix 11.) 

Common Law Rights 
The riparian doctrine provides a· remedy for the violation of private 

rights ..du pollution. The use of water from a natural watercourse which 
causes pollution and thereby inflicts damages on others is not a reasonable 
use within the riparian concept. The common law rights of the riparian 
owner concerning water quality are explained in the following statement: 

[A J ll common law authorities agree that a riparian owner 
has the right to the natural stream of water flowing by or 
through his land, in its ordinaryj natural state, both as to 
quantity and quality, as incident to the right to the land on or 

65Amprjcan Cyanamid Co v Commonwealth 187 Va. 831, 843, 48 S.E. 2d 279 

(1948). 

66va Code Ann., section 62.1-18 (H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now Code, sections 62-14 (1950) and 62-14.1 (Supp. 1966) ). 
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through which the water-course ·runs .... If, therefore, ... the 
defendants, being upper riparian proprietors, and as such entitled 
to the . ordinary use of the water, including the right to apply it 
in a reasonable way to purposes · of trade and manufacture, are 
using the water of the stream in an unreasonable manner, and 
have defiled the same in such manner and to such an extent as to 
operate an actual invasion of the rights of the complainants, the 
latter are entitled to redress by action at law, and, in case the 
nuisance be continued, to summary relief by injunction. 6 7 

The court in Trevett v. Prison Association of Virginia68 stated that 
not all instances of pollution of the State's watercourses are actionable 
offenses. The limitations places on the right of the riparian proprietor to 
have the water flow to his land in a pure state are discussed below: 

What nature and extent of pollution will call for the active 
interference of the court is not in all cases easy to define. It is 
not every impurity imparted to the water, however small in 
degree, that will be the subject of an injunction. All running 
streams are, to a certain extent, polluted; and especially are 
they so when they flow through populous regions of country, 
and the waters are utilized for mechanical and manufacturing 
purposes. The washing of the manured and cultivated fields, and 
the natural drainage of the country, of necessity bring many 
impurities to the stream; but these, and the like sources of pol
lution, cannot, ordinarily, be restrained by the court. Therefore, 
when we speak of the right of each riparian proprietor to have the 
water .of a natural stream flow through his land in its natural 
purity, .those descriptive ··terms must be understood in a com
parative sense; as no proprietor does receive, nor can he reason
ably expect to receive, the water in a state of entire purity.69 

Damage mqst be sustained by another riparian owner before pollution 
· 1 be constfe'red unlawful under the riparian doctrine. The folio-wing state

/ ment approvingly quoted by the court discusses the types of impurities that 
are actio able: 

61Trevett v pd500 A55ocjatjon of Virginia 98 Va. 332, 339, 36 S.E. 373 ( 1900), 

quoting qpprovingly from Mayor of Baltimore v The Warren Mfg Co, 59 Md. 96. 

68rrevett 11 Prison Association of Virginia, 98 Va 332, 36 S.E. 373 ( 1900). 

691.hld.. at 339-40, quoting with approval ·from Mayor of Baltimore v. The 

Warren Mfg. Co., 59 Md. 96. 
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The right of a riparian owner to have the water of a 
stream come to him in its natural purity is as well recognized as 
the right to have it flow to his land in its usual flow and volume. 
But in reference to this, as with the air, it is not every 
interference with the water that imparts impurities thereto that 
is actionable, but only such as impart to the water such im
purities as substantially impair its value for the ordinary purposes 
of life, and render it measurably unfit for domestic purposes; or 
such as cause unwholesome or offensive vapors or odors to arise 
from ' the water, and thus impair the comfortable or beneficial 
enjoyment of property in its vicinity, or such as, while producing 
no actual sensible effect on the water, are yet of a character 
calculated to disgust the senses, such as the deposit of the car
casses of dead animals therein, or the erection of privies over a 
stream, or any other use calculdted to produce nausea or disgust 
in those using the water for the ordinary purposes of life, or such 
as impair its value for manufacturing purposes. 70 

There are also certain situations in which the riparian doctrine does 
not provide relief for a riparian owner who sustains actual iajury as the 
result of the pollution of a natural waterc<;mrse. 

Cultivating and fertilizing the lands bordering on the 
stream, and in which are its sources, their occupation by farm
houses and erections, will unavoidably cause impurities to be 
carried into the stream. As the lands are subdivided, and their 
occupation and use become multifarious, these causes will be 
rendered more operative, and their effects more perceptible. 
The water may thus be rendered unfit for many uses for which 
it had before been suitable; but so far as that condition results 
only from rea$onable use of the stream in accordance with the 
common right, the lower riparian proprietor has no remedy. 71 

This absence of remedy for injury caused by a combination of 
separately reasonable uses72 is a result of the common law principle that no 

701.bid. at 336, quoting approvingly from 1 Wood Nuisances sec. 427 (3d ed.). 

711..hid. at 337, quoting approvingly from Merrjfleld v Worcester., 11 O Mass. 

219. 

72The State Water Control Law has special provisions for such a situation. 

tva Corle Ann, section 62.1-15(6) (H 277, April 5, 1968 becomes effect.ive Oct. 1, 

1968; now .c.ade., section 62-11(6) (.1950), aS ampndpd (Supp. 1966) ). 
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party should be held liable for any acts other than his own. The court has 
stated this principle in another case involving the pollution of a natural water
course. 

No one can be required to answer in damages for the wrong of 
another, with whom he was not in privity or concert, and whose 
action he could not control. This case comes within the purview 
of the line of authorities dealing with pollution of streams, the 
pollution causing damage to health ot property, and though 
there is seeming lack of harmony in the authorities, the un
mistakeable weight thereof is that where there are several con
current negligent causes, the effects of which are separable, due 
to independent authors, neither being sufficient to produce the 
entire loss, then each of the several parties concerned is liable 
only for the injuries due to his negligence. 73 

However, if a riparian proprietor is damaged by pollution whose source 
can be ascertained, the riparian doctrine does provide legal protection. 
Liability for damages caused by pollution is upheld even in those situations 
where the activity causing the pollution is of direct benefit to the general 
public. The leading Virginia case concerning this situation is Arminius 
Chemical Ca v I andrum 74 The fendant in the case maintained that it 
was free from liability for damages resulting from its mining operations 
since the pollution of the waters of a natural watercourse was an inseparable 
and necessary consequence from a beneficial use of its property which had 
been a significant factor in the economic growth of the local community. The 

' company believed that the injury caused by the pollution was reasonable and 
lawful and dam011m ahsqne injuria. It relied on the doctrine of Eenn:: 
sylvania Caal Ca v Sandersan 7 5 in support of this contention. The holding 
in the Sanderson case was that the use and enjoyment of ure water by the 
lo~ ripanan owners must ex necessitate give way to the development of 
the resources Q[ilie country; and to permit the lawful business of mining coal. 
The Virginia court rejected the reasoning in the Sanderson Case, and held the 
chemical company liable under the maxim sic utere tno nt alie011m non 
.la.e.da.s (so use your own property that you do not inJure another). 

The court in the Armjnjus case also .established a general principle 
concerning damages due a party who sustains injury as the result of unlawful 

73p11laski Anthracite Coal Co v ·Gibboney Sand Bar Co, 110 Va.' 444, 449, 
66 S.E. 73 ( 1909). 

744rojmj11s Chemical Co v I andrum, 113 Va. 73 S.E. 459 ( 1912). 

75pepnsylyapja Coal Co v Sanderson _113 Pa. St. 126, 6 Ath. 453 ( 1886)~ 
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pollution. The defendant company in this case maintained that the increased 
value of the · lands in the vicinity resulting from the operation of its mines 
~erved to mitigate any damages resulting therefrom. The court rejected this 
contention and stated that general benefits to all lands in the neighborhood 
arising from the operation of a mining or manufacturing plant give the 
owner of the plant no claim against the landowners. 

Although liability for damages from pollution is upheld when the 
activity causing the pollution is beneficial to the public, the courts are 
usually reluctant to grant an injunction. The remedy is limited to an action 
in a court of law in those situations where the awarding of an injunction 
would be subversive of the public good.76 

OBSTRUCTION 

The law concerning obstructions in the watercourses of the State is a 
combination of common law principles and statutory enactments. The legal 

principles applicable to a given obstruction depend upon the type of ob
struction and the nature of the watercourse where it is located. The latter is 
probably the most important factor in the law of obstructions. Different con
siderations control the right to obstruct navigable watercourses as opposed 
to non-navigable watercourses. 

Although most of the law concerning obstructions applies to specific 
obstructions only, a certain body of law is concerned with obstructions in 
general without regard for their nature or form. One such statute prohibits 
the placin of n b'ect or substance, except as other.wise ~y law, 
upon the banks or in the channel of any State waters which..m.a reasonably 
be ex ecte to en anger, obstruct, impede, contaminate, or substantially 
impair the lawful use or enjoyment of the waters and their environs. 77 
Ariother statute of general applicability authorizes the circmt c urt of any 
county to enter into contracts to have watercourses cleared of obstructions 
in such manner and to such extent as may seem to it proper. The cost of such 
work is charged to the county. 78 

76Akers v Mathieson Alkali Works 151 Va. 1, 144 S.E. 492 { 1928). 

77va Code A no section 62.1-194. 1 { H 277, April 5, 1968, becomes effective 

Oct. 1, 1968) .. 

781.b.id., section 62.1-6 {now c.o.de, section 62-4 { 1950) ). 
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The principles of the riparian doctrine concerned with obstruction 
in general are related primarily to the detention of water involved. Such 

detention is likely to interfere with the traditional right of a riparian owner 
to the natural flow of the stream, a right which is limited only by the right 
of other riparian owners to make use of the water in a reasonable manner. 
The right to be free of interference with the flow of the water applies to 
the stream as it flows onJto,and from the riparian property. The right of the 
riparian proprietor to have a stream flow to his property has been established 
in a number of previously considered cases. 79 Regarding the right to have 
the water flow from the property, the court has said: 

As a general rule the upper riparian owner has, as against 
the lower riparian owner, the right to have the·water-cour-se flow 
from his land according to nature, and a lower owner has no right 
to pen back or obstruct the flow of the water so as to flood the 
lands of the upper owners, or by raising the level of the water in 
the channel interfere with the drainage of the upper land, or to 
subtract from the water power of the upper owner. . . 80 

Special legal considerations are necessary when obstructions are created 
or maintained by a municipality. This situation arises Lecause of the im
munity from liability that attaches to a municipality when it is acting W-a. 
governmental capacity. The general rule is that the adoption of a plan for 
public works is a governmental action but that the execution and main
tenance of the plan are ministerial actions for which liability can exist in 
the event that negligence is involved,.81 The continuance by a municipality 

of structures which have been shown by experience to act as obstructions 
in water courses has been held to be a breach of ministerial duty for which 
liability exists. 8 2 

79Hjte v Town of I 11ray 175 Va. 218, 8 S.E. 2d 369 ( 1940). See also I.c.wn..o:f 

Pmceville v Potts, 179 Va. 514, 19 S.E. 2d 700 ( 1942); Town of Gordonsville v 

Zinn,.. 129 Va. 542, 106 S.E. 508, 14 A.L.R. 318 (1921). 

80American I ocomotive Co " Hoffman 105 Va. 343, 349, 54S.E. 25, 6 L.R.A. 

(N.S.) 252 (1906), quoting from 30 Am and Eng Ency. 374-76 (2d ed.). 

81Tprry " City of Rjchmond, 9~ Va. 537, 27 S.E. 429, 38 LR.A. 834 

(1897); Stanshmy v City pf Rjchmpnd, 116 Va. 205, 81 S.E. 26 (1914); ll'1Lc.ight ..... 1i. 

City pf Rjchmpnd, 146 Va. 835, 132 S.E. 707 (1926). 

82stapshmy v City of Richmond, 116 Va. 205, 81 S.E. 26 ( 1914); ..ll'll.c.igbi.. 

City pf Rjchmopd 146 Va. 835, 132 S.E. 707 (1926); City pf Rjchmpnd" Cheat

lLILO.Od, 130 Va. 76, 107 S.E. 830 (9121). 

33 



When the watercourse in question is a part of the navigable waters of 
the United States, Fed~ws concerning obstructions become irn rtant. 
If the obstruction is in the form of a darn, it is subject to the provisi~f --the Federal Power Act. Bridge and ier construction and other work in or 
across the navi abl ~ · ed States must also ha~ eral 
aut orizati n. The manner in which this authorization, which is ordinarily 
in the form of a permit, is obtained is described in the pamphlet, "?errnits 
for Work in Navigable Waters."83 Since this report is concerned only with 
State regulation, these provisions of Federal law will not be discussed. 
The State statutes applicable to obstruction are outlined in Appendix III. 

Darns 
Much of the State water law concerning obstructions involves darns be

cause of the widespread effects of such structures. It has been necessary to 
develop legal principles for darns which protect the riparian right, but at the 
same time provide for this beneficial use of the State waters. 

Several types of darns are regulated \>y the water law of the State. 
Each of the following types is regulated by law which in some aspects is 
unique to that type of darn: hydro-electric darns and darns in navigable 
waters; rnilldarns; darns .for the irnpoundrnent of flood waters; and other 
darns. 

Dams in Navigable Watercourses and Hydroelectric Dams. This group 
includes the major darns of the State. The primary legislation in this area is 
an act concerning water power development. 84 The purpose of the act is 
given in this declaration of public policy: 

1962. 

In order to conser11e and utilize the otherwise wasted 
energy from the water powers in this State, it is hereby declared 
to be the policy of the State to encourage the utilization of the 
water resources in the State to the greatest practicable extent and 
to control the waters of the State, as herein defined, and also the 
construction or reconstruction of a dam in any rivers or streams 

83u.s. Army Corps of Enginee.rs, "Permits for Work in Navigable Waters," 

84va Cade Ann sections 62.1-80 to -103 (H 277, April 5, 1968, becomes 

effective Oct. 1, 1968; now Cw:ie, sections 62-68 to -94 ( 1950), as amended, (Supp. 

1966) ). 
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within the State for the generation of hydro-electric enegry for 
use or sale in public service, all as hereinafter provided. 85 

This act gives the State Corporation Commission jurisdiction over all 
hydro-electric power dams in the State constructed after January 1, 1928, 
but it is not limited solely to this particular type of dam. In addition, it is 
applicable to any other dam across or in the "waters of the State.'~ .. This 
term -is defined as follows: 

The term "waters of the State" as used in this chapter 
shall mean: (a) Any stream or that portion of any stream in this 
State which prior to June twenty-first, nineteen hundred and 
thirty-two has been declared navigable by any unrepealed statute 
of this State, or (b) any stream or that portion of any stream in 
this State, the bed of which is owned by the Commonwealth, 
or (c) those parts of streams or other bodies of water in this 
State which either in their natural or improved condition, not
withstanding interruptions between the navigable parts of such 
streams or waters by falls, shallows, or rapids, compelling land 
carriage, are used or suitable for use for the transportation of 
persons or property in interstate or foreign commerce, including 
therein all such interrupting falls, shallows or rapids, and also any 
stream or part thereof in this State other than those above 
mentioned in this subdivision in which the construction of any 
dam or works as authorized by this chapter would affect the 
interests of interstate or foreign commerce, or (d) that portion 
of any river or stream flowing between the high water mark 
on the Virginia shore and the low~·water mark when such low .. 
water mark constitutes the boundary line between Virginia and 
another State.86 

Subdivision (c), which extends the term "waters of the State" to any water
course in which the construction of a dam would affect the interest of inter
state or foreign commerce, has been interpreted by the Virginia court to be 
applicable only to waterborne commerce and not to landborne commerce.87 

85.L.bld., section 62. 1-80 (now section 62-68), 

861...bid., section 62.1-81 (now section 62-69 (Supp. 1966) ). 

87Garden Club v Vlrgjnja P11h SeNjcp Co., 153 Va. 659, 151 S.E. 161 ( 1930). 
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The power development statute does not apply to certain water power 
developments constructed or acql.iired prior to January 1, 1928. Parties pos
sessing such developments have the same rights and powers as those subject 
to compliance, with the exception that they cannot exercise any of the 
additional powers of eminent domain conferred by the act. 88 

/ Dams under the 'urisdiction of this act must be licensed by the State 
Corporation ommission. The process of obtaining a license includes an 
appropriate application to the Commission,89 public notice of such ap
plication, 90 and a public hearing at which all interested parties may present 
facts, evidence, and argument for or against granting the license. 91 The 
Commission can then grant or refuse the license in either its original or 
modified form. 

The factors to be considerecl by the Commission in making its 
decision are set forth by the following passages from the statute: 

Before acting upon any application, the Commission shall 
weigh all the respective advantages and disadvantages from the 
standpoint of the State as a whole and the people thereof and 
shall make such investigation as may be appropriate as to the 
effect of the proposed construction upon any cities, towns, and 
counties and upon the prospective development of other natural 
resources and the property of others 

If the Commission shall be of the opinion from all the 
evidence before it that, in pursuance of the herein expressed 
policy of the State to encourage water power development, the 
plans of the applicant provide for the greatest practicable extent 
of utilization of the waters of the State for which the application 
is made and that the applicant is financially able to construct and 
operate the proposed dam and works and that the general public 
interest will be promoted thereby, it shall grant the license to 
construct and operate the proposed. dam and works. 

88va Code Ann., section 62.1-99 (H 277, April 5, 1958, becomes effective 

Oct. 1, 1968; now..c.o.de, section 62-88 (1950) ). Includes Virginia, Acts of the General 

Assemhlv, 1932 Session, chapter 346, page 685 by reference. 

89va Code Aon., section 62.1-85 (H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now .c.o..d.e, section 62-73 (1950) ). 

901.bid., section 62.1 - 1-86 (now section 62-74). 

91J..b.i.d.... section 62.1 -87 (now section 62-75). 
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If the Commission be of the opinion, from the evidence 
before it, that the prospective scheme of development is in
adequate or wasteful or that the applicant is financially unable 
to construct and operate the proposed dam and works, or that 
it is prejudicial to the public interest, the Commission may 
require the applicant to modify the plans for the development in 
such manner as may be specified by the Commission or the 
Commission may reject the application.9 2 

The Virginia court has emphasized the importance of practical con
siderations in the determination of whether the plans of an applicant provide 
for the greatest practical extent of utilization of the waters of the State. 

It is to be observed that practical considerations enter 
into the extent of the development required. In the instant 
case a dam from hilltop to hilltop would give the greatest 
possible power, but would make necessary construction and'. 
condemnation so extensive and expensive as to render the 
venture unattractive. In other words, a 1,390 foot water level 
seems to be concedely reasonable, although there is no magic in 
these figures. They do not demand that it be raised to a 
1,400 foot level, but say that a 1,380 foot level violates the 
statute. It was a practical solution of a real difficulty and we 
see nothing to criticize in it. . . 93 

In case of conflict between two or more applicants, the Commission 
grants a license to the applicant that it considers best in light of the same 
considerations relied on in the case of a single applicant. Priority of location 
or appropriation is not recognized by the Commission except in those cases 
where the application is for reconstruction or enlargement of an existing 
development. 94 

9~, sections 62.1 -88 to -90 (now sections 62-76 to -78). 

93Garden Cl11h v \/jrgjnja P11hljc Service Ca. 153 Va. 659. 670-671, 151 S.E. 161 
(1930). 

94va Cade Ann, section 62.1-92 (H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now Cru:te, section 62-81 (1950) ) 
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In addition to having the power of requiring an applicant to modify his 
plans before granting a license, the Commission also may impose certain 
terms and conditions upon the applicant regarding the construction of the 
dam. 

In granting any license the Commission may include in the 
grant thereof such terms and conditions with respect to the 
character of construction, operation and maintenance of the 
proposed dam and works as may be reasonably necessary in the 
opinion of the Commission in the interest of public safety; and 
in granting every such license the Commission shall determine 
what provision, if any, shall be made by the licensee to pre
vent the unreasonable obstruction. of then existing navigation 
or any unreasonable interference with stream flow. In the case 
of a dam located across any navigable waters of the United 
States, the owner shall make such provision for navigation as is 
required by the Secretary of the Army of the United States.95 

Another condition the Commission prescribes regulates the time limits 
of construction. The initial time limits for commencement and com
pletion of construction cannot be greater than two and five years, respec
tively, from the granting of the license. These initial limits can be extended 
for good cause at the discretion of the Commission. 96 

All licenses granted under the provisions of this act remain in effect for 
50 years. After expiration of this 50-year term, the licensee or its successors 
shall hold the property and rights under an indeterminate license until they 
have been acquired by the State. 97 

Alteration, amendment or repeal of this statute does not affect any 

license granted under it nor the rights of the licensee. 98 However, the 
provisions, terms, and conditions of a license may be altered at any time 
by mutual consent of the licensee and the State Corporation Commission, 
provided such alteration is not in conflict with the then existing law of the 

95Uili:I., section 62. 1-91 (now section 62-79). 

961..b.i.d..., section 62. 1-93 (now section 62-82) . 

971..b.i.d..., section 62.1 -94 (now section 62-83). 

981.b..id., section 62.1-101 (now section 62-92). 
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State. 99 Transfer or assignment of a license must be approved by the 
Commission.100 

In the event of violation of any of the terms of a license or the 
provisions of this act, the Attorney General of the State is required, upon 
request of the State Corporation Commission, to institute proceedings in 
the Circuit Court of the City of Richmond for the purpose of compelling 
compliance. If a decree is entered by the court revoking the right of the 
licensee to proceed further with the development under license, the court is 
empowered to sell at public sale the property and rights involved.101 

A license granted under the power development statute does not 
replace the authority of the United States to control its navigable waters for 
the purpose of commerce. 

Nothing contained in this chapter shall be so construed 
as to interfere with the exercise of lawful jurisdiction of the 
government of the United States, or its duly constituted agencies, 

ver the waters of the States as herein defined.102 

e United States Su reme Court has held that in order to erect a dam 
acros a'rigable watercourse a license from the Federal Power Com
mission is necessary, even though a license has already been obtained 
fro the state.103 

The act bestows all necessary powers of eminent domain on those 
parties engaged in the development of hydro-electric power available from 
the waters of the state . This power extends to any land, property, and rights 
necessary, directly or indriectly, for the construction of the project. The 
power cannot, however, be used against public-carrier railroads; to impair 
the drinking water supply of any city or town; to acquire a municipal 

991b..id., section 62.1-102 (how section 62-93) . 

100lbid., section 62.1-96 (now section 62-85). 

101lbid., section 62.1-97 (now section 62-86). 

102U:li.cL, section 62. 1-103 (now section 62-94). 

103unjted States v Appalacbjan Flee Power Co, 311 U.S. 377 (1940). 
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electric light and power or water plant; nor to condemn any streets or alleys 
in incorporated cities or towns.104 

/ Provision is made for acquisition of riparian ri hts through eminent 
domain roceedings: 

When, in the operation of any dam, power station or other 
structure of a water power development, any such public service 
corporation interferes, to an extent beyond its common-law 
riparian rights, with the flow of water downstream from such 
structure and by reason of such interference any property or 
riparian right, or any part thereof or interest therein, is destroyed 
or damaged, such corporation may exercise the right of eminent 
domain for the purpose of acquiring such property, right or 
interest so destroyed or of ascertaining and paying just compen:
sation for any such damage.105 

The common law rights of the riparian doctrine concerning the inter
ference with the flow of water in a watercourse for power and mechanical 
purposes were considered by the court in Davis v Town af Harrisanhmg,106 

in which it recognized the right of gathering water into reserviors and 
established certain principles for determining the extent of interference 
which would be allowed. 

We have found the governing principle in this class of case 
nowhere more clearly stated than in 2 Cooley on Torts, p. 1209, 
where the. . .author. . .says: "The general rule is that each 
riparian proprietor is entitled to the steady flow of the stream 
according to its natural course. But to apply this rule strictly 
would be to preclude the best use of flowing waters in most 
cases; and where power is desired, the rule must yield to the 
necessity of gathering the water into reservoirs. It is lawful to do 
this when it is done in good faith, for a useful purpose, and with 
as little interference with the rights of other proprietors as is 
reasonably practicable under the circumstances) 07 

104va Cade Ann, section 62.1 -98 (a) (H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now Code, section 62-87 (a) ( 1950) ) . 

1051...bid., section 62.1-98 (b) (now section 62-87 (b) ). 

106navis " Town at Harrisonhl!Cg 116 Va. 864, 83 S.E. 401 ( 1914). 

107l.b.id. at 868. 
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The normal, not the abnormal, condition of a stream must 
control in the matter of installing suitable machinery, and like
wise in determining the reasonableness of the use of flowing 
water. To apply general rules indiscriminately and inflexibly to 
seasons of extreme drought would result in disastrous con
sequences, and practically destroy the beneficial use of a stream 
for mechanical purposes. Hence the prevailing doctrine is that 
in times of unusual drought it is not an unreasonable use of a 
stream for the owner of machinery, which the power of the 
stream in its ordinary stages is adequate to propel, to detain 
so much of the water and for such reasonable time as may 
be necessary to enable him to use such machinery advantage
ously. The adoption of a different rule would paralyze industries 
along the entire stream. . .indeed, the person only whose 
property is situated at the mouth of the stream could avail 
of its benefits for the operation of machinery .. . .108 

It is an unreasonable detention of the water to gather it 
into reservoirs for future use in a dry season, or for the purpose 
of obtaining a greater supply than the stream affords by its 
natural flow in ordinary states.109 

The riparian principles that water in a natural watercourse cannot be 
detained for future use during dry season or for providing a greater flow than 
naturally afforded are obviously imcompatible with the statutory require
ment that the water be utilized to the greatest extent possible. Therefore, it 
appears that one erecting a dam under the provisions of this act will more 
than likely have to acquire the riparian rights of downstream owners, 
through the use of eminent domain if necessary. 

Mmdams.-Another group of dams that are primarily regulated by 
statute are milldams and similar structures that are used for the opera
tion of mechanical equipment. The applicable statute is generally re
ferred to as the Milling Act.110 There is no statutory provision as to the 
type of watercourses to which the Milling Act .applies, but since the 

1081.b.id. at 870-871. 

109lbid. at 868, quoting from 2 Cooley on Torts. 

110va Cade Ann. sections 62.1-116 to -27 (H 277, April 5, 2968, becomes 

effective Oct. 1, 1968; now ..c.a.d.e, sections 62-95 to -106 ( 1950) ) . 
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water power development statute provides for the regulation of dams in 
navigable streams, its jurisdiction is effectively limited to non-navigable 
streams. 

Application for leave ·to construct a dam that comes under the juris
diction of the Milling Act is made to the circuit court of the county where 
the structure is to be located.111 Before any action can be taken on an 
application for leave to erect such a dam, the Milling Act requires the person 
desiring the leave to give proper notice to all other persons whose lands 
would be aff ected.112 Once such notice has been given, the court to which 
the application has been made will appoint a group of commissioners113 
whose duty will be to study the proposed dam and its effects and to make 
a written report on the same to the court by which it was appointed.114 
The commissioners, in making their investigation are to take the following 
matters into consideration: whether or not any mansion house, out
buildings, yard, etc., of any person will be overflowed or taken; whether and 
to what extent navigation and the passage of fish will be affected; whether 
such obstruction of navigation (if any) may be prevented; and whether the 
health of any neighbors will be annoyed. They are also to circumscribe the 
amount of land to be taken and set a just compensation therefore.115 

The Virginia court has found it necessary to set certain clarifying 
standards regarding this investigation and the resulting report. It has been 
held that the investigation and report are sufficient if they are in substantial 
compliance with the statutory requirements.116 The investigators may also 
set the height of the dam if the application omits it.11 7 The report need not 

111.Lbid., section 62.1-116 (now section 62-95). 

112l..hid., section 62.1 -117 (now section 62-96)_ 

1131.hid... section 62.1-118 (now section 62-97). 

1141.b.id., section 62.1-119 (now section 62-98). 

115tbid. 

116Maj[s" Ga!!ah11e, 9 Gran . . (50 Va.) 94 ( 1852). 

11 7.llii.d. 
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set out the land injured by the construction of the dam in metes and 
bounds,118 and it need not set out any injury to land that is possible, but 
might never occur.119 

After the report is returned to the circuit court, it makes a decision to 
either grant or refuse the requested license on the basis of the following 
considerations: 

/ 

If, on the report, or on other evidence, it appears to the 
court that by granting such leave the mansion house of any 
person other than the applicant himself, or the outhouses; 
yard, garden, or orchards thereto belonging, will be overflowed, 
or taken, or that the health of the neighbors will be annoyed, the 
leave shall not be granted. But, if it shall not so appear, the 
court shall then grant or refuse the leave, as may seem to it 
proper. If it be granted, the court shall lay the applicant under 
such terms and conditions as shall seem to it right. It shall, in 
particular, provide that ordinary navigation and the passage of 
fish shall not be obstructed, nor the convenient crossing of the 
watercourse impeded; . . .120 

The provision. that navigation and the passage of fish shall not be obstructed 
is re1rff'irmed in sections 6 2.1-7 and 6 2.1-8 of the £.a.de. ---

Regarding the effect of the report on the decision, the court has 
held that the report of the commissioners is conclusive against the applicant 
where the commissioners have found that the health of others will be en
dangered if the dam is erected.121 Also, the court has held that a report is 
fa ally defective if it makes no answer regarding the passage of fish, the 
obstruction of navigation, or the annoyance of health in the neighbor
hood.122 

118Nash v 1 lpper Appomattox Co., 5 Gratt. (46 Va.) 332 ( 1848). 

119wrne v Harris, 2 Wash. (2 Va.) 126 ( 1795). 

120va Code Ann., section 62.1-122 (H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now .code, section 62-101 ( 1950) ). 

121Mayo v T11roer, 1 Munford (15 Va.) 405 (1810). 

122fppes v Cralle, 1 Munford (15 Va.) 258 (18.10). 
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Any of the terms or conditions referred to in section 62.1-122 which 

are imposed on the applicant by the circuit court are incident to the leave 
granted. The Virginia court has held that the provision of keeping a ferry 
boat at the crossing of a public road over a watercourse is not merely a duty 
personal to the grantee who erects a dam, but that it is incident to the grant 
and attaches to it into whosoever's hands it may pass.123 

The applicant who obtains a license under the provisions of the Milling 
Act cannot construct or operate his dam in such .a manner as to injuriously 
affect the vested rights of other dam owners or the rights of other riparian 
proprietors. 

No person shall by means of any such leave, draw the 
water from any millpond of another, existing at the time of such 
leave, or do anything in conflict with any vested right in any 
water works erected on such water-course.124 

No preceedings had under this chapter, nor any judgement 
thereon, shall bar any prosecution or action which could have 
been maintained if this chapter had not been enacted, unless the 
prosecution or action be for an injury actually foreseen and 
estimates in ·such proceedings or judgment.125 

These provisions of the Milling Act regarding the vested rights of other 
dam owners are in accord with the principles of the riparian doctrine 
concerning the relative rights of two riparian owners who desire to construct 
dams on the same watercourse. Regarding this matter, the court has made 
the following statement which might be considered to be a more complete 
development of the idea expressed by the .ca.de. in section 62.1-124. 

We have to deal here with the natural right of two riparian 
owners to the use of the water of a stream. The right of any 
riparian owner to the use of the water of a running stream is a 
right inherent in the land as a right publici juris. And the right 
to the use of the water as a general rule is limited to such use 
as is not inconsistent with a like reasonable use by the other 
riparian owners on the same stream above and below. But in a 

123Mairs v Gallah11e 9 Gratt. (50 Va.) 94 (1852). 

124va Cade Ann section 62.1-124 (H 277 April 5, 1968, becomes effective 

Oct. 1, 1968; now .c.ade, section 62-103 ( 1950) ). 

1251...Wd., section 62.1-127 (now section 62-106) . 
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controversy between the owners of two dams over the same 
stream, the proprietor who first erects his dam for a useful 
purpose has a right to maintain it, as against the proprietors 
above and below. And to this extent, prior occupancy gives a 
prior right to such use. It is a profitable, beneficial, and reason
able use, and, therefore, one which he has a right to make. If it 
necessarily occupies so much of the fall as to prevent the 
proprietor above from placing a dam or mill on his land, it is 
damnum ahsque injuria. 

For the same reason the proprietor below cannot erect a 
dam in such a manner as to raise the water and obstruct the 
wheels of the first occupant. He had an equal right with the 
proprietor below to a reasonable use of the stream; he had 
made only a reasonable use of it; his appropriation to that 
extent being justifiable and prior in time, necessarily prevents 
the proprietor below from arising the water and interfering with 
a rightful use already made; and it is therefore not an injury to 
him.126 

The Milling Act contains a forfeiture provision where by the rights 
granted by a court can be lost. 

If the applicant shall not begin his work within one year, 
and so far finish it within three years after such leave, as then 
to have his mill, manufactory, machine, or engine in good 
condition for use; or if such mill, manufactory, machine, or 
engine, be at any time destroyed or rendered unfit for use, 
and the rebuilding or repair thereof shall not within two years 
from the time of such destruction or unfitness, be commenced, 
and within five years from that time be so far finished as then 
to be in good condition for use, the title to the land so cir
cumscribed shall revert to the former owner, his heirs, or assigns, 
and the leave so granted shall then be in force no longer, except 
as provided in the following section.127 

The above mentioned exception concerns a situation when the works 
in question are in possession of, but not erected by, a tenant for life or a 

126M 11 mpower 11 City of Bristol, 90 Va. 148, 153, 17 S.E. 853 (1893). 

127va Code Ann., section 62.1-125 (H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now .G.cde, section 62-104 ( 1950) ) . 
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period of years. In this case, the person next entitled in remainder or 
reversion may rebuild or repair the works within three years from the time 
of the failure of such tenant and thereafter hold them for his use and 
benefit.128 

However, this forfeiture provision is not retroactive. The rights con
cerning a particular milldam must be determined by reference to the Milling 
Act in force when the dam was built. The Milling Act of October, 1785, con
tained the first forfeiture provision, but it only applied to the land con
demned for the dam and not to the right to maintain the dam. The provision 
was broadened in the act of March, 1819, to include the leave granted by the 
court.129 Therefore, milldams authorized before 1785 are subject to no 
forfeiture provision, those authorized after the act of 1785 but before that 
of 1819 are subject to forfeiture of the condemned land, and those autho
rized after the 1819 act are subject to forfeiture of both condemned land and 
right to maintain the dam. Thus it would appear that rights created under the 
early Milling Acts containing no forfeiture provision regarding the leave 
granted would normally exist indefinitely. 

Dams to lmprnmd Flood Waters -Dams constructed to impound flood 
waters of a watercourse are regulated by statutory provisions.130 The 
following provisions concerd the impoundment of such waters: 

Water in watercourses which is over and above the average 
flow of the stream may, upon approval, be captured and stored 
by riparian owners for their later use under the following 
conditions: 

(1) As a result of the capture and storage of such 
waters, there will be no damage to others. 

(2) The title to the land on which the impounding 
structure and the impounded water will rest are in the person or 
persons requesting the authority.131 

12Blbid., section 62.1 -126 (now section 62-105). 

129Nada!k and W Sy " · Hayden 121 Va. 118, 93 S.E. 77 ( 1917). 

130va Cade Ann., sections 62.1-104 to -15 (H 277 April 5, 1968 becomes 

effective Oct. 1, 1968; now~ sections 62-94.1 to -.12 (Supp. 1966) ). 

131The bed of any watercourse to which the State has title may be used for the 

construction of any impounding structure under this statute Uhid... section 62.1 -113 

(now section 62-94. 1 O). 
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(3) All costs · incident to such impoundment, including 
devices above and below for indicating average flow, will be 
borne by the person or persons requesting the authority. 

(4) For impoundments with a capacity of more than 
fifty acre-foot of storage all construction is approved by a regis
tered civil engineer or a registered agricultural engineer. For those 
with capacities of fifty acre-feet or less of storage all con
struction will be approved by a registered civil engineer or a 
registered agricultural engineer or by some other competent 
person. 

(5) Those requesting the authority will insure that the 
flow below the impoundment is1 equal to: 

(a) At least the average flow when the flow immediately 
above the impounding structure is greater than the average flow, 
or 

(b) At least the flow immediately above the impounding 
structure when that flow is equal to or less than the average flow. 

( 6) If needed, provision will be made in the impounding 
structure for an adequate spillway and for means of releasing 
water to maintain the required flow downstream. 

(7) If for purposes of irrigation, the quantity of water 
stored (exclusive of foreseeable losses) will not exceed that 
required for a period of twelve months to irrigate the cleared 
acreage owned by those participating in the undertaking and 
lying in the watershed of the stream from which the water is 
taken. 

(8) All structures and equipment incident to such im
poundment will be maintained in safe and serviceable con
dition by the owners and all parts thereof in a watercourse will 
be removed when no longer required for the purpose. 

(9) Priority to the right to store flood waters, as outlined, 
will go to upstream riparian owners. 
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(10) Those impounding flood waters will, upon request, 
provide appropriate information concerning the impoundment to 
the Commissioner and State Water Control Board.132 

A riparian owner desiring to impound flood waters must petition the 
circuit court of the county or the corporation court of the city in which the 
structure is to be built for leave to do so. All interested individuals are to be 
given notice, and a copy of the petition must be sent to the Commissioner 
of Water Resources.133 Before a decision as to granting or refusing the 
petition is made, a hearing is held,134 and the evidence including a report 
which the Commissioner of Water Resources must submit135 are considered. 

The report required of the Commissioner contains the following 
items: 

(1) The average flow of the stream at the point from 
which water for storage will be taken. 

(2) Whether the proposed project conflicts with any 
other proposed or likely developments on the watershed. 

(3) The effect of the proposed impoundment on pol
lution abatement to be evidenced by a certified statement 
from the State Water Control Board together with such other 
relevant comments as such Board desires to make. 

(4) Any other relevant matters which he desires to place 
before the court.13 6 

The Code sets forth the matters the court is to consider in making 
the final decision as to the petition: 

132\{a Cade Ann, section 62.1-106 (H 277, April 5, 1968, becomes effective 

Oct 1, 1968; now c..a.d.e., section 62-94.3 (Supp. 1966) ) . 

133l.b.id.., section 62.1-107 (now section 62-94.4). 

134lhid, section 62.1 -108 (now section 62-94.5). 

135lbi.d., section 62.1-109 (now section 62-94.6). 

1361.b.i.d. 
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If, on the report and other evidence, it appears to the 
court that by granting such leave other riparian owners will be 
injured, or there are other justifiable reasons for denying the 
petition, the leave shall not be granted; provided that in no case 
shall leave be granted if the certified statement from the State 
Water Control Board filed under section 62.1-109 shows that, 
in the opinion of such Board, the reduction of pollution will 
be imparied or made more difficult. If it be granted, the court 
shall place the applicant under such terms and conditions as 
shall seem to it right. An appeal shall be to the Supreme Court 
of Appeals.13 7 

This statute states that any leave granted under it shall expire if the 
applicant does not begin his work within two years and finish it so as to have 
his impounding structure in good condition for use within three years. His 
leave also expires if the impounding structure is at any time destroyed 
or rendered unfit for use and the rebuilding or repair does not commence 
within two years and be finished such that it is in good condition for us~ 
within five years.138 

There are, however, certain exceptions on the applicability of this 
statute. It does not apply to dams which are under the jurisdiction of the 
statute for water power development or the Milling Act, and it does not 
apply in cases where the consent of the federal government or of any agency 
of instrumentality thereof is required.1,39 

Other Darns.-This group includes any darn which may exist that does 
not fall into any of the other special categories. It appears that such a darn 
can be constructed and operated without express authorization, provided 
that no law, common or statutory, is violated. The riparian doctrine 
limits the extent of the detention of water caused by such a darn to that 
amount which is reasonable relative to the uses of the water of the water
course by other like proprietors. In addition, any general statutory law con
cerning obstructions in the natural watercourses of the State may be applic
able to darns of this nature. 

137lhicl., section 62.1-111 (now section 62-94.8). 

1381..birl., section 62.1-112 (now section 62-94.9). 

1391.bid., section 62.1-114 (now section 62-94.11). 
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Bridges and Culverts 

Bridges and Culverts may act as obstructions when the volume of 
water flowing in the watercourse on whkh they are located is greater 
than their capacities. When such a situation does occur, the excess water is 
held back and flooding of lands in the vicinity of the bridge or culvert 
often results. 

As a general rule, the owner of any bridge or culvert over or in a 
/natural r.atei:course has the responsibility o provt ng adequate capacity 
for any volume of water that might reasonably be expected to flow in that -- --w~course. 

Where bridges, culverts, etc., are constructed across water 
courses by railroad companies, municipalities, or other corpora
tions, or by individuals, due care must be taken not to obstruct 
the natural flow, including that at seasons of either low or 
usual high water, and the failure to do so will render the off ender 
liable for injuries to landowners caused by the penning back of 
the waters and the overflow of their lands; but such structures 
need not be constructed in such a manner as to permit the 
unobstructed flow of the watercourse in times of unprecedented 
and extraordinary freshets.140 

In the following passage, the court explained the responsibilities of 
providing for unusually high flows of water in watercourses: 

. . . Bridges, trestles or culverts which are constructed over a 
stream must be so built and maintained as to provide, not only 
for the flow of all water that can be carried in the channel, but 
if the probabilities are that the stream to be crossed will at 
times overflow its banks, there is as much occasion to provide an 
outlet for the surplus water as Jor that which is confined within 
the channel. The question is not whether sufficient provision 
has been made for the escape of the water of ordinary floods, 
but whether there was provision for the escape of the water of 
such unusual or extraordinary floods as it should have been 
anticipated would occasionally occur in the future, because 

140Amprjcan I ocomotive Co \I Hoffman, 105 Va. 343, 350, 54 ,$.!;. 25 

(1906), quoting from 30 Am. & Eng. Ency. 374 (2d ed.). 
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they had occasionally occurred after intervals, though of irregular 
duration, in the.past . .. . .J. 41 

The only situation in which the owner of a bridge or culvert will not 
be liable for damages resulting from the insufficiency of the structure to 
carry the flow of the stream is when the flood is so ·unprecedented as to 
be termed an "act of God." The court has set forth the criteria for deter
mining if a flood is an "act of God" as follows: 

The term "act of God, " in its legal sense, applied only to 
events in nature so extraordinary that the history of climatic 
variations and other conditions in the particular locality affords 
no reasonable warning of them . .. ,142 

.. . An extraordinary flood . . . is one which men of ordinary 
prudence would not have anticipated and provided for. A flood 
is not extraordinary which is such as residents of the neighbor
hood might expect from their observation . .. ) 43 

Whether a flood is an "act of God" is a mixed question of law and fact: 

. . . Whether an extraordinary flood is an "act of God;" as 
that expression is used in the law, is a mixed question of law 
and fact. The defining and limitation of the term, its several 
characteristics, its possibilities as establishing and controlling 
exemption from liability, are questions of law for the court, but 
the existence or non-existence of the facts on which it is 
predicated is a question for the jury ... . The province of the 
court is to define in proper instructions what would be regarded 
in such an instance by the law as an act of God, and leave 
it to the jury to determine whether the evidence is sufficient 

141srn~thero By " Neal, 146 V,a. 229, 234, 135 S.E. 703 ( 1926), quoting from 

27 R.C.L.,1105-1106. 

142Director General " Bryant's Adm'r. 127 Va. 651, 661 105 S.E. 389 ( 1920), 

quoting from 2 Farnham Waters and Water Bights sec. 577a. 

143tbid., at 651, quoting from 2 Farnham Waters and Water Bights sea. 577a. 

See also City of .B.ic,bmond ,, Cheatwood 130 Va. 76, 107 S.E. 830 ( 1921). 
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to establish that the flood in question was an ordinary flood or 
was an extraordinary flood so unusual and unprecedented in its 
nature as to amount in law to an act of God . . . .144 

/ One w~~m ts to esca e liability for flooding damage~ by setting 
up the defense of "act of God''' must bear the burclen of pro:v. n that the 
flooding-;,as caused by an "act of God." 

. . . Where the act of God is presented as a defense in an 
action to recover damages against one obstructing a natural 
water-course for injuries sustained by reason of an extraordinary 
flood or freshet, the burden of proof is on the defendant to 
establish that defense . . . .145 

The "act of God" is not a good defense when one's negligence is also a 
factor in causing the injury. 

When the negligence of a defendant mingles with an act 
of God in the production of an injury, the latter does not 
constitute a defense . .. .146 

To relieve one of liability because a flood is, in law, an 
"act of God," it must appear that the "act of God" was the 
sole proximate cause of the injury.14 7 

Since liability for flooding damages may depend on the negligent 
actions of the one constructing the particular obstruction which allegedly 
caused the flooding, there must be some definition as to what constitutes 
negligence in the construction of bridges and culverts. The following passage 
is a consideration of this problem: 

Ordinary care depends upon the character of the work to 
be done. Where one is charged with the conduct of matters 

144sa11 thero By 11 Neal 146 Va. 229, 235-236, 135 S.E. 703 ( 1926) quoting 

from 27 R.C. L. 1107. 

1451.b..id. at 239, quoting from 27 .B...C...L. 1107. 

146c;ry of Bjchmond v Cheatwood 130 Va. 76, 90, 107 S . E. 830 ( 1921). 

147S0!1thero B\' v Neal 146 Va. 229, 239, 135 S.E. 703 ( 19i6). 
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requiring special skill and knowledge, it is not reasonable care 
to depend upon the judgment of un6killed persons . .. . 148 

Of course negligence is not always a requirement to hold the builder 
of a bridge or culvert liable for flooding damages. 

Failure to make proper provision for the flow of water 
under a bridge or culvert has been held to impose liability 
although such bridge or culvert may be constructed according 
to approved principles of engineering; the fact that it does 
materially obstruct the flow being held to be in itself evidence 
that it was not properly constructed, regardless of the principles 
on which it was built.149 

The responsibility which the law imposes on those placing bridges 
or culverts over or in Iiat ural watercourses is not limited to the time and 
conditions of the original installation; rather, it is a continuing respon
sibility. In one case concerning the insufficiency of culverts, the court 
said: 

The duty of a railroad company with respect to culverts to 
take care of surface water coming through a natural drain does 
not end with the original installation, but is a continuing_one .. .150 

In the case regarding the insufficiency of arches over a natural water
course, the court applied the same principle as announced in the above 
decision.151 

Protective Works 

Another type of obstruction that can exist in natural watercourses 
includes embankments ancl other structures erected to protect property 
fro,m_ tlo.o._d damage. No specific authorization is necessary for th con
strue ·on for these works, and the riparian owner is free to erect them at will 

148c;ty of Bjcbmond 11 Cheatwood, 130 Va. 76, 96, 107 S.E. 830 (1921). 

149srn•thern sv 11 Neal, 146 Va. 229, 235, 135 S.E. 703 ( 1926), quoting from 

27 R.C.L. 1105-06. 

150Atlantic Coast 1 jae BB " Sm1thero Oil & Feed Mills, Inc., 129 Va. 323, 

329, 106 S.E. 337 (1921). 

151c;ty pf Bjchmpnd 11 Cheatwood, 130 Va. 76, 107 S.E. 830 (1921) . 
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so long as they do not cause damage to the property of an~~ ....... ~~ 
eve~ere are limitati ns which are applied as to this right. 

{O}ne riparian owner has no right, in the improvement or 
protection of his own premises, no matter how careful he may 
be, to interfere with or obstruct the flow of the water ·in such 
manner as to occasion injury to the land of another riparian 
proprietor. . . ,15 3 

The basis for this limitation is explained in the following passage: 

The maxim [sic utere tuo ut alienum non laedas J emphatic
ally applies to the case of a riparian proprietor, and is the true 
legal as well as moral measure of his rights. He has no right to di
vert the stream, or any part of it, from its accustomed course to 
the injury of other persons . .. ,154 

The law does not compel a riparian owner adjacent 1;J;). another o~er 
who const ucts protective works to erect like works ~ means-0£ defense. 

--. ---- ------ ---
It is often the mutual interest of adjacent riparian propri

etors to agree to erect works on their respective lands to protect 
them against floods, and keep the water at all times in its natural 
channel. That interest is generally sufficient to bring them to 
such an agreement. But in the absence of agreement express or 
implied, or of any statutory provision on the subject, the law af 
fords no means of compelling the erection of such works, how
ever beneficial they might be to the proprietors or the public, and 
will not allow one proprietor, by erecting such works on his land, 
to compel another to erect similar works on his as a necessary 
means of defense. Each has the exclusive right to judge and act 
for himself on this subject; taking care not to injure the property 
of the other.155 

The restriction that a property owner must take care that the structures 
he erects for the protection of his property do not cause damage to the pro-

152McGebep v Tjdpwatpr By, 108 Va. 508, 62 S.E. 356 (1908). 

153McGehee v Tjdpwater Bv., 108 Va. 508, 511, 62 S.E. 356 (1908). 

154smwe!I v Hobson, 12 Gratt. (53 Va.) 322, 325 ( 1855). 

1551.b.i.d. at 326. 
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perty of others is applicable in all situations where the flow of water could 

have been reasonably anticipated. However, this restriction apparently does 

not apply in the case of extraordinary or unprecedented floods. 

The case of Gubbins 11 Mississippi Riuer Cammiuion156 . .. 
is decisive of the questions here involved. Mr. Chief Justice 
White, delivering the opinion of the court in that case (after 
stating the general rule, "that the free flow of water in rivers was 
secured from undue interruption, and the respective riparian 
proprietors, in consequence of their right to enjoy the same, were 
protected from undue interference or burden created by ob
structions to the flow, by deflections in its course, or any other 
act limiting the right to enjoy the flow, or causing additional 
burdens by changing it,") observes: "But while this was univer
sally true, a limitation to the rule was also universally recognized 
by which individuals, in case of accidental or extraordinary 
floods, were entitled to erect such works as would protect them 
from the consequences of the flood by restraining the same, and 
that no other riparian owner was entitled to complain of such 
action upon the ground of injury inflicted thereby, because all, 
as a result of the accidental and extraordinary condition, were 
entitled to the enjoyment of the common right to construct 
works for their own protection" . .. .15 7 

Another situation in which Virginia law does not protect a riparian 
owner from flood damage resulting from the protective works of another 
proprietor is the case where the land damaged was at the time of the con
struction of the protective works a part of the same estate as was the land 
where the works are located. Any person who owns land on both sides of 
a watercourse has a right to construct works for the protection of one side at 
the expense of increased flooding on the other side as long as the land of 
others is not damaged. The subjection to flooding creates an easement which 
passes with the land upon diversion. The owner who acquires such a 
subservient tract of land has no right to construct any works for protection 
which would result in damage to either the land or protective works of the 
dominant estate.l 58 

156C11hhjns v Mississippi Shipe Cnmmjssian, 241 U.S. 351, 36 S. Ct 671, 

60 L. Ed. 1041 (rn16). 

157Chesapeake & a By 11 Meriwether, 120 Va. 55, 57-58, 91 S. E. 91 (1916), 
citing to 241 U.S. 351 ( 1916). 

158e11rwel! 11 Hobson 12 Gratt. (53 Va.) 322 (1855). 

55 



Since the erection of protec6ve works is a· lawful act in itself, the con
struction of such works, even in a defective condition, is not in itself a 
violation of other riparian owners rights; a cause of action arises only when 
actual damages are sustained due to the existence of the structure.159 

However, if danger of injury from such a structure is imminent, the 
threatened party can go to equity for an injunction to prevent such damages 
from occuring. 

When confronted with a nuisance and threatened with the 
destruction of his property, a. person does not have to await 
the actual infliction of damage upon his property, but has a right, 
when the potential danger arises, to appeal to a court of equity 
for relief, if such appeal is seasonably made.160 

Waste and Debris 

Statutes have been enacted which prohibit the deposition of waste 
and debri m t e watercourses of the State. One previously cons1 ered 
statut ry provision makes unlawfu the placing of any object or substance 
upon the banks or in the channel of any State waters, except as permitted 
by law, which may reasonably be expected to endanger, obstruct, impede, 
contaminate, or substantially impair the lawful use or enjoyment of such 
waters and their environs.161 Another provision which is directly appli
cable to waste and debris is as follows: 

Except as otherwise permitted by law, it shall be unlawful 
for any person to cast, throw, or dump any garbage, refuse, dead 
animal, trash, carton, bottle, container, box, lumber, timber, or 
like material, or other debris or noxious substance or matter into 
any of the waters of the State. Every such act shall be a misde
meanor. Every law enforcement officer of this State and its 
subdivisions shall have authority to enforce the provisions of this 
section.162 

159sa11thside B B v Daniel, 20 Gratt. (61 Va.) 344 ( 1871). 

160M 11 !!jns v Morgan, 176 Va. 201 -207, 10 S.E. 2d 593 ( 1940). 

161va Cade Ann, section 62.1-194.1 (H 277, April 5, 1968, becomes effective 

Oct. 1, 1968). 

162l.b.i.d., section 62. 1-194. 
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Wharves 

any person owning land upon a watercourse 
may erect a whar , pier, or bulkhead in such watercourse opposite his 
land, providea t at navigation is not obstructed nor the private rights of 
any-p-erson otherwise injured thereby .163 The riparian owner on navigable 

water has the common law right of constructing wharves to the line of 
navigability although his fee simple title ends at low water mark.164 Any 
wharf, pier, 01 bulkhead maintained by a riparian owner on a watercourse 

which obstructs navigation or so encroaches on any public landing as to pre
vent the free use thereof is subject to abatement by the circuit court of the 
county in which the structure is located.165 

The right to erect a wharf at a county landing may be obtained through 
petition to the circuit court of the county. The court can grant the privilege 

and fix rates and charges upon such conditions and limitations as seem 
fit to the court. The court may at any subsequent term revoke such privilege, 

alter the conditions or limitations, or regulate the rates and charges. These 

provisions do not enable circuit courts to authorize wharf construction with
in a city.166 

BED RIGHTS 

The right to use the bed of the t a d~pei*l on whether the stream 
is navigan e and on the ownership of the bed. The dependence on ownership 

necessitates cons1 eratton of this tssue before rights can be discussed. 

Ownership 

The present state of ownership of the beds of the State's water
courses is the result of the system of land patents in existence during the 
colonial period and the land grants made by the Commonwealth after in
dependence from England. These va..-ious patents and grants are the source 
of much uncertainty regarding the ownership of these beds. The laws under 
which these patents and grants were issued have undergone many changes, 

163l.b.id., section 62.1-164 (now Cnde, section 62-139 ( 1950) ). 

164eeek v City of Hampton 115 Va. 855, 80 S.E. 593 ( 1914) Grinels v. 

Daniel, 110 Va. 874, 67 S.E. 534 ( 1910). 

165va Cade Ann, section 62.1-164 (H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now G.a.de, section 62-139 ( 1950) ) . 

166l.b.id., section 62.1-165 (now section 62-140). 
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and it is difficult to determine the exact extent of the property rights that 
have been transferred to private ownership through the various stages of their 

history. 

The effect of the patents from the Crown of England on the owner
fship of the~ of the watercourses in Virginia has been given ~ve 

onsideration by Alvin T. Embrey in his Waters of the State.167 Ju ge 
Embrey's conclusion is that no title passed to the bed of a navigable water
cou;; included within or bordered by the land conveyed by one of these 
patents. With Martin v Wadde11168 as authority, he says: 

[T]he great rights of dominion, and ownership in the navigable 
rivers, bays· and arms of the sea, and the soils under them, in 
Virginia, as well as in New jersey, and in the other colonies, were 
not severed from the sovereignty, but, since Magna Charta, were 
withheld from the Crown and lodged in Parliament; and, in the 
absence of parliamentary action of which there is no record 
·which we have found, that these great rights of dominion and 
ownership of the rivers, bays and arms of the seas, and the soils 
under them. were not validly granted in any patent either by the 
Gm.wt by the Proprietors. or by the Colonal Governors: that 
they resided in Parliament; and that, upon the independence of 
the Colony of Virginia, they passed with other perog_atives and 
political and sovereign attributes to the General Assembly. or 
Legislature of Virginia. in trust for all the people of the State .. J 69 

However, ownership of the bed of a nonnavigable watercourse did pass by 
virtue of these Crown patents.170 

These principles regarding passage of title to the beds of water
courses also apply to the early grants of land made by the Common
wealth. The authority is ample that these grants of land adjoining a water
course passed the title to the bed of the watercourse when it was nonnavig-

167 Alvin T. Embrey, Waters of the State (Richmond: Old Dominion Press, 

1931). 

168Martin v Waddell, 16 Peters (41 U.S .) 367 ( 1842). 

169Embrey, ~t., p. 135-136. 

170crenshaw v Slate Bi>tpr Company, 6 Rand (27 Va.) 245 (1828). 

58 



able but passed no title when the watercourse in question was navigable.171 
These principles were changed by the passage of legislation in 1792 and 1802. 
The 1792 enactment made grants by the land office subsequent to the 
passage of the statute void as to beds of watercourses where the land lies in 
the eastern part of J1e State~l 72 and the statute of 1802 made identical 
provisions for land in the western part of the State.173 Therefore, no title 
passed to the bed of any watercourse whether navigable or nonnavigable 
after the passage of these statutes; 

The dividing line between the eastern and western parts of the State 
was not defined by these statutes, but has been considered by Embrey. After 
reading the ancient statutes, he concluded that the dividing line is the water
shed in the Alleghenies which divides the waters flowing westward to the 
Ohio and Mississippi from the waters flowing eastward to the Chesapeake 
Bay and the Atlantic Ocean.174 

The boundary of land bordering on a nonnavigable watercourse granted 
to an individual by the Crown of England or by the Commonwealth prior 
to 1792 in the eastern part of the State, or prior to 1802 in the western part, 
is the middle or thread of the watercourse.175 The boundary of similar land 
granted after these dates, but prior to 1819, and any land bordering on a 
navigable watercourse which was granted prior to 1819 was originally defined 
as hi ater mark. An act of the General Assembly in 1819 extended the 
b ndaries of all land on navigable watercourses to low water m.ark. 76 The 
following defmition of low water mark has been given by the court: 

171Home" Bjchards, 4 Call (8 Va.) 441, 2 Am. Dec. 574 ( 1789); Hayes Ex' or v 

Bowman, 1 Rand (22· Va.) 417 (1823); Mead" Haynes, 3 Rand (24 Va.) 33 (1824); 

Boerner" McCallister, 197 Va. 169, 89 S.E. 2d 23 ( 1955). 

172An act in 1792 added the clause to an act of 1780 concerning ownership of 

the beds of watercourses . in the eastern part of the State. See M jller v Common

.we.allb.. 159 Va. 924, 166 S.E. 557 (1932). 

173soerner v McCallister, 197 Va. 169, 89 S.E. 2d 23 (1955). 

174embrey, ..ap_....ci.t., p. 279. 

175Home" Richards 4 Call (8 Va.) 441, 2 Am. Dec. 574 ( 1789); Hayes Ee' or"· 

Bowman, 1 Rand (22 Va.) 417 (1823); Mead v Haynes, 3 Rand (24 Va.) · 33 (1824). 

176Mi!!er ll Commonwealth, 159 Va. 924, 166 S.E. 55'? ( 1932), contains the 

history of law relating to boundaries of land bordering navigable watercourses. A 

summary of the relevant parts of this case can be found in Appendix IV. 
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The term "low-water mark." used in the statute, means 
ordinary low water, not spring-tide or neap-tide, but normal, 
natural, usual, customary or ordinary low water, uninfluenced 
by special seasons, winds or other circumstances. . . .177 

This definition is based on the action of the tide and is therefore, 

applicable only to tidal waters. However, the legislation extending property 
boundaries to low water mark has been held to apply to tidal and nontidal 
waters as well.178 

Boundaries that are defined by either the center or the margin of a 
watercourse are subject to change under certain conditions as the channel of 
the watercourse changes. 

What effect, if any, does change in the channel of a creek 
have upon the title of riparian owners? Erosive accretions attach to 
the land on which they fall. Accessions or abstractions, particle 
on particle, are so necessary and so general that title cannot be 
made to depend upon them. When this is all, a stream once a line 
continues to be the line. But where there is avulsion or sudden 
change from any cause, natural or artificial, by which a stream 
leaves its old bed and cuts for itself a new channel, the rule is 
otherwise, for title cannot be made to depend upon the mean
derings of vagrant streams.179 

The rules as to the effect of erosion or avulsion on boundaries applies to the 
State and individuals alike.180 

A complication arises in the application of the geueral rule regarding 
ownership of the beds of watercourses due to the fact that no precise 
definition of navigability has been adopted which can be used in all situations 
involving such ownership. It is generally agreed that the beds of tidal waters 
are owned by the State and that the beds of nontidal watercourses which 
are not navigable in fact are privately owned, but there appears to be no such 
agreement on the ownership of the beds of nontidal, navigable in fact 

177scott 11 Dn11ghty, 124 Va. 358, 366, 97 S.E. 802 (1919). 

178schprmerborn 11 Dozier, 251 F. 839 (4th Cir. 1918). 

179waody 11 Abrams, 160 Va. 683, 692, 1695.E. 915 (1933). 

180sreelman v Field, 142 Va. 383, 128 S.E. 558 (1925). 
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watercourses. The following quotation is a discussion by the Virginia court 
concerning the ownership of such beds: 

There is great conflict of authority in the States as to the 
ownership of the bed of non-tidal navigable waters. The author
ities are nearly evenly divided. The opposing views are well stated 
in 27 R. C. L. pp. 1360, 1362, sections 270 and 2721and there is 
a full citation of authority in the notes. These sections are as 
follows: 

The size of many of the fresh water rivers of this 
country, and their capability of navigation, have induced 

some of the highest courts of several of the States to attach to 
them the common law consequences of navigability, thereby 
abrogating the common law distinction between them and those 
in which the tide ebbs and flows, so that grants bounded on 
such rivers stop at their margin. Thus in many States the same 
rule as to the ownership of and sovereignty over lands under 
the navigable fresh water rivers has been applied which obtains 
at common law as to the ownership of and sovereign~y over 
lands under tide waters, and such lands are reJ!arded as held by the 
same rights in the one case as the other, and subject to the same 
trusts and limitations. 

According to this view, in the case of large fresh water 
rivers which are navigab e in act, t1ie riparian owners do not 
take to the middle of the river, but the State is the owner of 
the subjacent soil, and the public have an easement in the river. 

7 "t has been decide ~9Wne.T of- remises bounded on 
~me of t e Great Lakes takes no title to any su merged land 

un er fhe waters of the lake. The wrongful diversion of the 
waters of a navigable river from its e oes no ex tn is 
the title of the State thereto, o add to that of riparian own rs. 

Section 272: "The view that the State has title to the bed 
of navigable fresh water courses is not uniformly followed by 
all the States, but there is a strong array of authorities opposed 
thereto, which do not regard the greater size of rivers in the 
United States as furnishing a sufficient reason for departing from 
the rule at common law. They have, therefore, held to the 
strict application of the common law rule that only those rivers 
in which the tide ebbs and flows limit grants of lands adjoining 
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to high water mark, and that in all others~ without regard to 
size or capabilities.for transportation and commercial intercourse, 
the middle of ·the river is the boundary of lands on either side, 
except in some cases· where a different rule has been applied 
owing to the terms of the. original grant, and is subject only to 
the public right of navigation. According to this view, where~ by 
the law of a State, an owner of land on a river takes to the thread 
of the stream, a riparian owner whose land is bordered by a State 
boundary river takes title to the boundary between the two 
States regardless of whether that is nearer to or farther from 
the shore than the .fi.lum aquae of the stream. And where the 
lines of a grant of land from the State include a navigable river, 
the soil covered by the river passes· with the grant, subject to the 
public easement of fishery and navigation, unless clea~ly confined 
within less limits by the grant, and will also pass by a conveyance 
by such person. So a conveyance of land abutting on a navigable 
stream vests title in the grantee to the thread of the stream, 
including any islands which lie between the thread of the stream 
and the land so conveyed and where land on a navigable river, 
deeded by metes and bounds, includes the bank of the river, 
although no reference is made to the river, it will be presumed 
prirna facie that the bed of the river to the middle is conveyed. 
And where by gradual accretions the thread of the stream has 
been slowly changed, the riparian owner's grant follows the 
channel and still goes to the thread of the stream") 81 

Virginia does not appear to have made a definite decision on this 
issue, which has arisen in several cases but has never been satisfactorily 
resolved. The first case 182 of this nature involved a controversy between the 
owner of an .island in the James River above tidewater and a grantee of the 
State who was diverting water upstream from the island. The owner of the 
island and complainant in this case, the Old Dominion Iron and Nail 
Company, traced the title to its land back to a grant from the Crown of 
England. The defendant, the Chesapeake and Ohio Railway Company, was 
grantee of the State of the waters of James River for certain purposes. 
The rights possessed by the defendant had been received from the original 

181 iamps River and Kanawha power Co y Did Domjnjon lrpn and Steel Corp., 

138 Va. 461, 466-468, 122 S.E. 344 ( 1924). 

182Q!d Domjnjon Iron and Naji Co " c and a By., 116 Va. 166, 81 S.E. 108 

(1914). 
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grantee of the State through various conveyances and included the right to 
take an unlimited amount of water from the James for navigation and other 
purposes; 

The complainant who was being damaged by the diversion of water 
by the State's grantee, maintained that in all rivers navigable in fact where 
the tide does not ebb and flow, the riparian owners hold title to the bed of 
the stream and possess normal riparian rights subject only to the. public 
right of navigation. The court did not choose to answer this broad claim, but 
placed certain limitations on its considerations. 

In our view of this case it is not necessary to discuss or 
determine the rights of the State in all of her navigable rivers 
where the tide does not ebb and flow, and we will, therefore, 
confine our consideration exclusively to the rights of the State in 
James River above tide and between the termini of the James 
River and Kanawha Canal.183 

The decision in OJd Daminjan Tron and Nail Ca v C & 0 By 184 
was not based solely on the general principles of law regarding the rights of 
riparian owners on nontidal watercourses navigable in fact, but was also the 
result of special considerations brought about by the particular circumstances 
of the case. It was based more on the laches of the complainant rather than 
on the existence or nonexistence of his claimed right. 

It has been now nearly two hundred years since that grant 
was made. For more than one hundred and thirty years the James 
River has been controlled by the State of Virginia under and in 
accordance with her laws. By ".1-umerous statutes and recorded 
contracts with great works of internal improvement she has, 
during all that time, repeatedly asserted her right to the navigable 
waters of the James and the soil under such waters, and has 
continuously through all of those years exercised her superior 
right to control and dispose of the same at her discretion . .. J. 85 

183lb.i.d. at 170. 

184o!d Damjnjpn lrpn and Naji Co v C & a By, 116 Va. 166, 81 S.E. 108 

(1914) (cited herein as Old Dominionl. 

i 85 Lb.id • . at 171. 
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If the claim asserted by appellant exists now, it existed one 
hundred and twenty-five years ago when the State of Virginia 
granted to the James River Company the right to take from this 
stream an unlimited amount of water for navigation and for 
power purposes; and yet appellant and its predecessors in title 
have stood by in silence throughout that great period of time . ... 
If appellant had ever possessed the rights it now asserts, a court 
of equity, under such circumstances of silence and acquiesence in 
the openly asserted rights of others, would not lend its aid to the 
destruction of vast property rights and privileges that have 
become vested on the faith of the State's ownership and control 
of the waters of James river and its right to dispose of the same 
in.its discretion.186 

Thus, the general issue of bed ownership of nontidal watercourses navigable 
in fact was not resolved by this case. 

A similar case187 was decided by the court in 1915. Bed ownership 
was not directly involved here, but the case dealt with rights in the water 
of the same section of James River involved in the Old Dominion case. The 
decision in the former case that the title to the water in the section of the 
James under consideration was vested in the Commonwealth and its grantees 
and not in the riparian proprietors was adhered to fully. The court 
reemphasized that any riparian rights which may have existed in time past 
have long since been lost by laches and lapse of time.188 

The issue of the ownership of the beds of the nontidal watercourses 
navigable in fact was brought before the court again in a 1955 case189 
involving the Jackson River above the City of Covington. The section of the 
river in question was held to be nonnavigable, and consideration of the issue 
was unnecessary. However, the court made the following st~tement regarding 
bed ownership: 

64 

Boerner next contends that even though the Jackson River 
at this point is properly embraced within the grant, it being a 

186 Lhi.d. at 176-77. 

187Grant v C & a By. , 117 Va. 46, S4 S.E. 9 ( 1915). 

188Lhi.d. at 47. 

189saerner v McCalljster, 197 Va. 169, 89 S.E . 2d 23 ( 1955). 



floatable or navigable stream, should be held to be the property 
of the Commonwealth which would give the public the right to 
fish therein. In view of our conclusion as later expressed, that 
Boerner has not proved the river navigable, it is not necessary to 
decide this question; yet there is persuasive authority to the 
effect that even though a stream may be fioatable, and in some 
instances navigable, the public interest therein is limited to the 
right of navigation; the only restraint placed upon the owner 

being that he cannot obstruct or impede the public right . .. .190 

Different views concerning the nature of the ownership of the beds of 
non tidal watercourses navigable in fact can be found. A Virginia I aw Re

view articlel 91 states that the common law rule ownership by the holder 
of the adjoining riparian land is officially in effect but admits that the 
holding in Old Dominion seems inconsistent with common law principles.192 
Embrey relies on the Old Dominion case to support the opposite view 
that the beds of this type of watercourse are publicly owned.193 The 
final decision in this case did uphold public ownership of the bed in question; 
however, the decision was based largely upon the special circumstances of the 
case and did not require a choice between the two opposing views of 
ownership. Another factor which would prevent the acceptance of the 
decision in the Old Dominion case as a statement of the general rule 
regarding bed ownership is the restriction the court placed on its con
siderations limiting them to a certain portion of the James River. There
fore, the conclusion drawn here is that the general issue of the ownership of 
the beds of the Virginia nontidal watercourses navigable in fact remains 
unsettled. 

There is evidence that this undefined . dividing line between public and 
private bed ownership exists at some point between the two extremes that 
have been considered. Although there were special circumstances involved 

which limit the formulation of general principles, the decision in the 
previously discussed Old Dominion case upheld public ownership of the 

190l.bid. at 174. 

191Andrew o. Christian, "The Rights of the Riparian Owner upon a Fresh· 

Water Stream Navigable in Fact," 2.~.irginia I aw B 436 ( 1915). 

192l.bid. at 444 and footnote on 445. 

193Embrey, ap_..ci:t., p. 151. 
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bed of a section of James River above tidewater thus establishing some 
basis for rejection of tidal action as the dividing line.. However, the court 
in Boerner v. McCallisterl 94 seemed to indicate that public ownership 
does not extend to the beds of all watercourses which are navigable be
cause of their capacity for some commercial use. Therefore, some other 
limit on public ownership must exist. 

This limit to public ownership does not appear to have been ·con
sidered by the Virginia court, but .Embrey describes such a limitation: 

Prof john B. Minor, in the 4th Ed. of Vol. 2 of his great 
HJnstitutes" at page 14, says: 

Pu.blic waters mean wwigable waters, and at common law 
they are waters wherein the tide ebbs and flows. Tn Virginia 

[italics added J, however, any water is navigable (and therefore 
public) which is capable of being navigated by vessels employed 
in commerce (say of 20 tons burden or more), and which 
communicates with other States or countries, whether the tide 
ebbs and flows therein or not, and whether connected with the 
sea or not.19 5 

The cases cited bv Minor as authority for this statement d.a.._nat 

include any cases from Virginia, but some similar limitations on the extent 
of public ownership of the beds of watercourses must exist in Virg!nia, 

~ 

although not officially stated, because pu lie ownership does appear-to be 
· mited to the beds of those watercourses navigated by vessels and does not 

extend to e beds of those watercourses which are capable only of floating 
logs 1.96 

The issue of bed ownership has arisen in another situation in addition 
to the one predicated on the riparian doctrine. This second situation is not 
related to ownership of adjacent riparian uplands but is concerned with 
certain specified portions of the beds of watercourses claimed by in
dividuals on the basis of special grants by the State. 

194saerner v McCalljster, 197 Va. 169, 89 S.E. 2d 23 (1955). 

195Embrey, op_cit., pp. 159-160. 

196saerper v McCallister 197 Va. 169, 89 S.E. 2d 23 ( 1955). 
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One situation involving title to a portion of the bed of a navigable 
watercourse claimed by virtue of State grants to individuals resulted in 
the previously cited case of James River and Kanawha Power Co v Old 
Dominion Tron and Steel Corp.197 In its consideration of the facts, the 
court discussed the act of the General Assembly that established the land 
office which issued the grants in question. Since the discussion also included 
some of the other land legislation of the State and its effects on the owner
ship of the beds of the State's watercourses, portions of the discussion 
are quoted: 

The land office was constituted by an act of the General 
Assembly passed in 1779 (2 Rev. Code 1819, ch. 5, p. 3 65 ), 
and the lands for which it was authorized to issue grants are 
uniformly described as "waste and unappropriated lands" . .. 

The terms "waste and unappropriated lands," in the usual 
acceptation of the term, [sic] was [sic J perculiarly appropriate to 
lands which were not occupied by anyone, and hence was {sic J 
"waste" so far as benefit to the State was concerned, and there 
were manifest reasons why the State should wish to sell them 
to those who would occupy and cultivate them. The object to 
be accomplished by the State was to increase its population and 
also its productive wealth. The phrase has no natural application 
to land under water. No one who bought a hundred acres of 
"waste and unappropriated lands" would expect to find the 
whole area in the bed of a navigable stream. If land under 
water was intended, it would have been so stated. . . 

When rights have been conferred in the beds of waters, 
it has usually been done either by an act specially conferring 
the right, or by act mentioning the right to be dealt with and 
conferring upon some court, board, commission or agency 
power to deal with the situation. This is well illustrated by the 
various acts conferring rights and powers in and over the waters, 
and the various acts relating to oyster planting grounds. The 
rights and interests of the State in the beds of its navigable 
waters are of a peculiar nature .and would seem to be too 
valuable to be open to purchase by anyone who may offer the 
nominal price there/ or asked by the State for its "waste and 

197tamps Bjvpr and Kanawha power Co v Old Opmjnjon Iran and Steel Cncp, 

138 Va. 461, 122 S.E. 344 (19.24). 
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unappropriated lands." 

Furhtermore, in May, 1780, the year after the establish
ment of the land office, the legislature adopted the fallowing 
preamble and act (10 Hen. Sta.t., p . 226 ): 

"1 . Whereas certain unap.propriated lands on the bay, 
sea and river shores, in the eastern part of this Commonwealth, 
have been heretofore reserved as common to all the citizens 
thereof, and whereas by the act of General Assembly entitled 
an act for establishing a land office, and ascertaining the terms 
and manner of granting waste and unappropriated lands, no 
reservation thereof is made, but the same is now subject to be 
entered for and appropriated by any person or persons; whereby 
the benefits formerly derived to the pub~::k [sic J therefrom will 
be monopolized by a few individuals, and the poor laid under 
contribution for exercising the accustomed privilege of fishinJl: 
Be jt therefore enacted by the General Assembly, That all un-

appropriated lands on the bay of Chesapeake, on the seashore, 
or on the shores of any river or creek in the eastern part of this 
Commonwealth, which have remained ungranted by the former 
government, and which have been used as common to all the 
good people thereof, shall be, and the same are hereby excepted 
out of the said recited act, and no grant issued by the Register 
of the Land Office for the same, either in consequence of any 
survey already made, or which may hereafter be made, shall 
be valid or effectual in law, to pass any estate or interest there
in." 

This exemption from grant was still further enlarged by 
the act of March 1, 1819 (1 Rev. Code 1819, ch. 86, p. 322), 
declaring that all unappropriated lands on the bay of Chesa
peake, on the seashore, or on the shores of any river or creek, 
and the bed of any river or creek in this Commonwealth, which 
have remained ungranted by the farmer government, and which 
have been used as a common to all the good people thereof, 
shall be and the same are hereby excepted out of this act; 
and no grant issued by the Registrar of the Land Office for the 
same, either in consequence of any survey already made, or 
which may hereafter be made, shall be valid or effectural in 
law, to pass any estate or interest therein. See also Code 1919, 
sec.3573 . 



Under these circumstances it may be well doubted whether 
the legislature ever intended to confer upon the land office 
power to grant title to the river bed as set forth in the grants to 
Beverly Smith and Hall Neilson, hereinbefore mentioned, and, 
if it did, if that power was not revoked by the acts afore
said; . . ,198 

However, the court did not base its decision in the case before it on 
these views concerning the validity of grants by the land office to portions 
of the beds of a navigable watercourse, but rather relied on the decision in 
a previous case . 

. . . [ B Jut however this may be, and whatever views this 
court, as at present constituted, may entertain as to the power of 
the State over the beds of navigable tidewater streams, or over 
the beds of nontidal streams, made navigable by statute though 
not in fact navigable, the waters and soil under the bed of] ames 
river involved in the case of the Old Dominion Tron & Nail Works 

11 Chesapeake & Ohio R Co) 99, . . being "the identical waters 
and soil involved in the instant case," any departure from the 
holding in that case would work cunfusion and might prove 
disastrous to large investment made on the faith of it. We feel 
bound, therefore, by the decision in that case, and consequently 
adhere to the holding that the bed of the river covered by the 
grants to Beverly Smith and Rall Neilson was "public bed, be
longing to the State of Virginia, and was incapable of private 
ownership, and incapable of private use," and consequently no 
title passed by such grants.200 

One aspect of the State land legislation which makes a clear under
standing of its effects difficult is the reference to lands used as a common. 
These lands, which were usually exempted from passage to private owner
ship, have never been completely defined and located, and, according to 
Embrey201 some of them are still believed to exist and remain unclaimed. 

1981..bld. at 471-74. 

199q1d Domjnjon Iron and Naji Co v C & 0 B)(. , 116 Va. 166, 81 S .E. 108 

( 1914). 

2001ames Bjvpr and Kanawha power Co \I Old Domjnjon Iron and Steel Corp, 

138 Va. 461, 474, 122 S .E. 344 ( 1924). 

201 Embrey, ap_.c.it., p. 227. A discussion of the land legislation of the State that 

is more complete than the one undertaken by the Court in the lames B jver case can be 

found in Embrey, chapter VI 11 . 
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The various revisions of the .co.de have resulted in the omission of reference 
to these public or common lands. The following passage from the latest 
revision of the Ca.de is declaratory of the law existing at present: 

All the beds of the bays, rivers, creeks and the shores 
of the sea within the jurisdiction of this Commonwealth, and 
not conveyed by special grant or compact according to law, 
shall continue and remain the property of the Commonwealth 
of Virginia, and may be used as a common by all the people 
of the State for the purpose of fishing dnd fowling, and of taking 
and catching oysters and other shellfish, subject to the provisions 
of Title 28 (Title 28.1 ), and any future laws that may be passed 
by the General Assembly. And no grant shall hereafter be issued 
by the State Librarian to pass any estate or interest of the 
Commonwealth in any natural oyster bed, rock, or shoal, whet
her the bed, rock or shoal shall ebb bare or not.202 

Although the Ca.de provides that the ungranted beds of the waters of 
the State shall remain the property of the Commonwealth to be used as 
a common by its citizens, the power of the State to grant certain qualified 
rights in the beds of the public waters to individuals has been firmly 
established. 

Undoubtedly there are certain public uses of navigable 
waters which the State does not [sic) hold in trust for all the 
public, and of which the State cannot deprive them, such as 
the right of navigation, but, subject to these public rights, there 
is no reason why the beds of navigable streams may not be 
granted unless restrained by the Constitution. The legislature is 
the representative of the people in such matters, and may 
exercise full power over the property of the State except so far 
as that right has been ceded to the Federal government, or is 
restrained by the State Constitution. The State Constitution 
is not a grant of power, and the legislature may exercise any 
and every legislative power of the State not forbidden by the 
State Constitution. . . . 

Section 175 of the State Constitution prohibits the legis
lature from leasing, renting, or selling, the natural oyster beds, 

202ya Cade Ann., section 62.1 -1 (H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now Cade, section 62-1 (1950), as amended (Supp. 1966) ). 
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rocks and shoals in the waters of the State, and declares that 
the same shall be held in trust for the benefit of the people of 
this State, but there is no otherinhibition in the Constitution on 
the powers of the legislature over the beds of navigable waters 
of the State. The result is that the legislature has the power to 
dispose of such beds and the waters flowing over them, subject 
to the public use of navigation, and such other public use, if 
any, as is held by the State for the benefit of all the people.203 

The rights of the State.in the publicly owned waters and their beds and 
th.'! right of disposal were considered in Cnmmanwealtb v City of Newport 

~.204 The court points out that when the states acquired .t eir indepen
,l!fnce from England, they acquired all the proprietory rights enjoye by. lie 

former government. 

[I J t [the State J acquired full and complete sovereignty, 
and therewith the full and complete dominion for governmental 
purposes over all the lands and waters within its territorial limits, 
and the full and complete proprietory right in all the lands and 
waters, including tidal waters and their bottoms, within its 
territorial limits, except to the extent that such proprietory 
rights had been disposed of by the sovereign State to whose 
powers and rights it succeeded. 

By the adoption of the Constitution of the United States 
the State of Virginia to a limited extent, defined by the Con
stitution itself, relinquished a portion of its sovereignty to the 
United States. In so doing it imposed upon itself the limitation 
that it may not so dispose of or appropriate to uses its tidal 
waters and their bottoms as to interfere with the power and 
right granted to the United States to regulate and control the 
navigation thereof, so far as may be necessary for the regula
tion of commerce with foreign nations and among the States. 
Further than this there is no limitation to be found in the 
Constitution of the United States upon the power of the State 
or of the State legislature to use and dispose of its tidal waters 
and their bottoms as it may deem proper. . . · 

2031ame5 Bjvpr and Kanawha power Co \( Old Dnmjnjon Iron and Steel Corp., 

138 Va. 461, 469-470, 122 S.E. 344 ( 1924). 

204cammopwealth \I City pf Newport News, 158 Va. 521, 164 S.E. 689, 

3 A.L.R. 748 ( 1932). 
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When we come to consider the powers of the State legisla
ture under the Constitution with reference to the public domain, 
it is necessary to take cognizance of the two different basic 
rights which the State has over and in the public domain. 

As sovereign, the State has the right of jurisdiction and 
dominion for governmental purpos;s over all the lands and waters 
within its territorial limits, including tidal waters and their 
bottoms. For brevity this right is sometimes termed the j1il 
publicum. But it also has, as proprietor, the right of private 
property in all the lands and waters within its territorial limits 
(including tidal waters and their bottoms) of which neither it 
nor the sovereign State to whose right it has succeeded has 
divested itself This right of private property is termed the j1il 
pril)Otum. 

[Tjhe legislature may not make a grant of a proprietary 
right in or authorize, or permit the use of, the public domain, in
cluding the tidal waters and their bottoms, except subject to the 
fus publicum. This is the only limitation upon the power of the 
legislature to dispose of any of the public domain, including 
tidal waters and their bottoms, which exists other than such as 
are expressly provided by or arise by implication from provisions 
contained in the State or Federal Constitution. 205 

Rights of Use Rights of Use 

The dependence of bed rights on the ownership of the bed and on the 
capacity of the watercourse for navigation gives rise to three classes of 

rights; those that apply to nonnavigable watercourses, those that apply to 
privately owned navigable watercourses,206 and those that apply to publicly 
owned navigable watercourses. 

The rights of using the bed of a nonnavigable watercourse are reserved 
exclusively for the riparian proprietors. Sin2e the bed of such a watercourse 

. is private property, a riparian owner can make any use of the bed of the 
watercourse he desires; ho;ever, the ~im ~1tere tna ut alienum nan 

is the legal as well as moral measure of the rights of a riparian pro-

205 lliid. at 54 1-4 7. 

206The assumption of the existence of this type of watercourse is discussed in 

the preceding section. See Boerner v McCallister, 197 Va. 169, 89 S.E. 2d 23 ( 1955). 
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prietor,207 and his use of the bed must not affect the flow of water so as to 

unr~ly damage other riparian owners. 

The rights concerning use of privately owned beds on a navigable water
course are also exclusively reserved for the riparian proprietors with the 
except'on that the public can exercise its right of navigation, and the 
ip an owners cannot use the bed in such a manner so as to impede this 

blic right. However, this limitation is the only additional restraint placed 
upon the riparian owner. The public interest is limited to the right of 
navigation. 208 

Many of the rights concerning use of the beds of publicly owned 
watercourses are shared by the riparian owners and the public alike; how
ever, even on this type of watercourse, the riparian owner has certain rights 
not possessed by the general public. 

One such right is the right of access to the navigable part of the 
wate course. Between low water mark and the line of navigability, the 
ri rian owner has a form of a property right in the soil, and upon it he 
can faste or build structures such'°;s wharfs, piers, or bulkheads to the 

lline of navigation. The owner cannot be deprived of this right except 
through eminent domain condemnation.209 

/ Another right the riparian owner on a publicly owned watercourse has 
in addition to his public rights is the right to dredge sand and gravel. The 
Code expressly prohibits such dredging by any private individual or corpora
tion other than a riparian owner.210 Provision is made for removal of such 
materials by the State Highway Comrhission.211 

207s11rwell v Hobson, 12 Grat. (53 Va.) 322, 65 Am. Dec. 247 ( 1855). 

208"There is pen:uasive authority to the effect that even though a stream may 

be floatable, and in some instances navigable, the public interest therein is limited to the 

right of navigation; the only restraint placed upon the owner being that he cannot 

obstruct or impede the public right," (Boerner v McCa!!ister, 197 Va. 169, 89 S.E. 2d 

23 ( 1955) ). 

209Norfolk c;w \/ Cooke, 27 Gratt. (68 Va.) 430, 435 ( 1876); Taylor II Com

momorealth, 102 Va. 759, 47 S.E. 875, 102 Am. St. Rep. 865 (1904); Grjnels v. 
D.ani.el. 110 Va. 874, 877, 67 S.E. 534 (1910); Peek II City of Hampton 115 Va. 855, 

859, 80S.E. 593 (1914). 

210va Code Ann., sections 62.1 - 190 to -93 (H 277, April 5, 1968, becomes 

effective Oct. 1, 1968; now G.a.de, sections 62-178 to -81 ( 1950) ) . 

2111 bid., section 33-69 (now Code, section 33-69 ( 1953) ). 
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The rights of the public to use the publicly owned beds are always 
subject to the power of the State to exercise its proprietary rights in these 
beds. The exercise of these rights may involve holding the beds for public use 
or granting the beds to individuals for private use to the exclusion of public 
use.212 The grants which the State can make of the beds of public owned 

watercourses are of several types. One of the most important is the type 
made to individuals or corporations for the purpose of plantil}.g and ro-

I pagating shellfish. The details of grants for this purpose will be discussed 
~ in the section concerning the laws applicable to tidal waters since it is in 
the tidal waters of the State that shellfish propagation attains its major 
importance. 

Another type of grant made by the State is for the purpose of duck 
blind construction. The law requires that such construction be licensed and 
that priority be given to the riparian owner.213 

The State can also authorize the use of the publicly owned beds for 
construction of structures to impound flood waters,214 provided that the 

owner complies with the special licensing requirements applicable to such 
structures. 215 

Authority to use the publicly owned watercourse beds for purposes 
not specifically provided for by law must be obtained in writing form the 
Marine Resources Commission. Excepted from this requirement are: ( 1) 
the erection of dams, the construction of which has been authorized by 
proper authority, (2) the uses of subaqueous beds authorized under the 
provisions of the shellfish laws, ( 3) uses incident to the construction and 
maintenance of approved navigation and flood-control projects, ( 4) sea
walls and jetties incident to controlling erosion, ( 5) private docks and 
landings for non-commercial use, ( 6) fills by riparian owners opposite their 
property to the established bulkhead line, ( 7) bridge, dock, pier and other 
facilities for public use or owned or operated by any public service 

212comroomotealth v Citv of Newport News, 158 Va. 521, 164 S.E. 689, 

3 A.LR. 748 (1932). 

213va Code A on , sections 29-85 and -86 ( 1964). 

214J.b.i.d...,.. section 62.1-113 (H 277, April 5, 1968; becomes effective Oct. 1, 

1968; now Va Code Ann, section 62-94.10 (Supp. 1966) ). 

2151.bid., section 62.1-106 to -15 (now sections 62-94.1 to -.12). 
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corporation, and (8) other uses which have been or may be authorized by 
the General Assembly.216 

NAVIGATION 

The rights concerning navigation are unlike those relating to any of the 
other ater uses. Navigation rights are ubl~ rights and are nots.et aside for 
ri ian owners or any ot er special group. These rights are paramount and 
f~ other water rights on navigable watercourses. One of the basic 

questions is concerned with whether stream is in fact navigable. The 
Virginia court has made the following statement regarding navigability: 

11te question of navi~ability is one of fact. Its determi11tl .. 
tion must stand on the facts in each case. 11te test is whether the 
stream is being used OT is susceptible of being used, in its natural 
and ordinary condition, as 

1
a highway for commerce, on whic~ 

tra.;1.e and travel are or may be conducted in the customary modes 
of trade and trade and travel on water .... 217 -
A special type of navigation consists of the floating of logs upon water-

urses. The court ~s recognized the important commercial aspects of 
lS practice, and has established it as a public use of the State's streams. The 

court has eld that streams are floatable and therefore subject to public use 
if the flow of water is sufficient at reasonably definite periods to be 
substantially useful as a means of transporting the products of field and 
forest. The stream does not have to be floatable during its usual con
ditio'°n, but occasional flooding which reasonably cannot be predicted will 
not impose the servitude of_ public use on an otherwise non-floatable water
course.218 

The federal test of navigability is important in any discussion of water 
rights. The federal test is similar to the state test in principle;219 how
ever, interprctat1ons by the Unfted States Supreme Court have expanded 

216l.hid.., section 62.1-3 (now section 62-2.1); 

217Ewel! " I amhprt, 177 Va. 222, 228, 13 S.E. 2d 333 (1941). 

218Hnt Springs I umber & Mfg Co \( Bpvercnmh, 106 Va. 176, 55 S.E. 56_0. 

(1906). 

219rhe Daniel Ball 10 Wall (77 U.S.) 557, 19 L.Ed. 999 (1879). 
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the scope of the navigability concept. Congressional influence over the con
trol o watercourse was first sustained by the Supreme Court's holding that 
the word "commerce" comprehended navigation.220 Subsequent interpreta
tions by the Court expanded the definition of navigability to include several 
types of watercourses that previously would have been excluded. Water
courses subject to the power of Congress now includes those that can be 
made navigable by reasonable improvements,221 those that have at some 
past period been navigable;222 and those that , although nonnavig hie them
selves, affect the navigable capacity of navigable watercourses.223 ~ 
A ~finition of naviga.b.ili!y is tha.t-puctiGally n0 watercourses 
in the United States are immune from the control of Congress as navigable 
waters.224 It must be remembere t at the rights on a nonnavigable water

course are always subject to the power f Congress to declare the water
course navigable by application of this broad definition. 

The rights of a riparian owner located upon a navigable watercourse are 
subordinate to navigation rights and are held subject to use of the water in 
interest of these public rights. The following has been approvingly quoted by 
the court as a statement of the general rule in the United States: 

Whatever rights a riparian owner may have in the bed and 
waters of a navigable body of water are subordinate to the pub
lic right of navigation, and an exercise of that right in any 
form which involves no physical occupation of the upland, how
ever much pecuniary injury it may inflict upon a riparian owner, 
is not a taking in the constitutional sense. Accordingly, the 
United States or a State may construct works in aid of navigation 
in the bed of a navigable watercourse which wholly cut off access 
from the riparian land to the water, without incurring any obli
gation to make compensation. Similarly, the public authorities 
may divert the waters of a navigable stream to imporve navigation 

220Gihson 11 Ogden, 22 U.S. (9 Wheat.) 1 (1824) . 

221tJnited States v Appalachian Electric Power Co., 311 U.S. 377 (1940). 

222Qklahpma ex rel Phi!lips v Guy E Atkinson Co, 313 U.S. 508 (1941). 

223United States 11 Grand Bhipr Dam Authority, 363 U.S. 229 ( 1960). 

224Robert E. Clark (ed.). Waters and Water Bights (Indianapolis: The Allen 

Smith Co., 1967), Vol. II, sec. 101.2. 
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at another point, without liability to a riparian proprietor; but 
the right has been denied when the navigation sought to be aided 
is navigation by means of a wholly artificial chanal . .. . 225 

The ex.tent of the rule that a riparian owner on a navigable t.J:~am is 
not entitle to compensation for damage suffered as an incidental con
sequence of work done by the government for the improvement of navigation 
is further explained by the statement of the court: 

Riparian ownership is subject to the dominant right of 
government to improve navigation, and where no property of 
the riparian owner is actually taken or directly invaded, com
pensation cannot be recovered for injuries which are merely 
incidental to the lawful and proper exercise of the govern
mental power. It is not a takinJ! of private property to require, 
in the interests of navigation, a bridge over a navigable river to be 
changed or removed, or a tunnel to be lowered or rebuilt, nor to 
erect dams, dykes or other structures, which incidentally cut off 
access to the water or to a landing in a channel . .. . 226 

\ / When work to improve navigation re lts in an encroachment on the 
Xi'parian's uplands_, it has been held that there is an actua taking of pro
rert for which compensation is due. The courts have established principles 
~egarding the determination of the value of property for which compen
sation has to be made. One principle is that the value assigned to the 
property must be the value to the seller and not to the buyer. 

The claimant is entitled to recover the fair market value 
of her property, for all available uses and purposes, which the 
State has taken; both the value of that which is t:aken and 
consequential damages to her remaining property-the value of 
that property viewed not merely with reference to the uses to 
which it is at the time applied, but with reference to the uses to 
which it is plainly adapted . . . But in fixing this market value, the 
court cannot attribute to the claimant's land any part of the 
value which might result from a consideration of its value as a 

22501jver v City of Rjchmond 165 Va. 538, 541, 178 S.E. 48 ( 1935), quoting 

from 10 R .C.L. 82. 

226.lb.id.. at 542, quoting from 20 C.J., section 145. 
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necessary part of a comprehensive system of river improvement, 
nor the value of the property to the government for its particular 
use .... 227 

Another is that no compensation is to be allowed for value which is 
..,.--- -

dependent on the riparian location of the property. -- The case of United States 11 Chandler-Dunbar Water Power 

Ca.,228 deals conclusively with this .question [claimant's pro
perty rights in the stream]. It arose on the St. Mary's River, 
the outlet of Lake Superior. The Chandler-Dunbar Company 
owned the uplands along the stream for about 2,500 feet, 
oppqsite which was a decided fall in the stream. Also under the 
laws of Michigan, it owned the bed of the stream to its center; 
it claimed a valuable water right in the stream. The federal 
government, in improving the stream for public navigation, 
rendered useless this power. The Chandler-Dunbar Company 
filed its claim and secured in the lower court an additional 
value to its lands on account of this loss of the water power. 
The government contended on appeal that this was not a proper 
consideration in estimating the value of the property taken, and 
the Supreme Court sustained this contention. The Court of 
Claims in the case here correctly ruled that it could not take 
into consideration, in assessing the damages, the availability of 
the parcel appropriated for a site for a dam.229 

If the bed of a navigable stream is privately owned, the right of the 
federal government to make navigational improvements to the detriment 
of the rights of the owner of the bed is not affected. The Virginia court, 
quoting from Chandler-Dunbar, has said: 

This title of the owner of fast land upon the shore of a 
navigable river to the bed of the river is.Jat best, a qualified one. 
It is a title which inheres in_ the ownership of the shore; and1 

unless reserved or excluded by implication, passed with it as a 

227.lhid. at 547t. quoting from Thompson " State, 204 App. Div. 684 • . 198 

N.Y.S. 590. 

2281 Jnjted States v Chandler-D1mbar Water Power Co., 229 U.S. 53, 33 

S. Ct. 667, . 57 L. Ed. '1063 (1913). 

229o!iver v City of Rjchmond, 165 Va. 538, 547-48, 178 S.E. 48 (1935), 

quoting from Thompson " State, 204 App. Div. 684, 198 N.Y.S. 590, 591. 
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shadow follows a substance, although capable of distinct owner
ship. It is subordinate to the public right of navigation and how
ever helpful in protecting the owner against the acts of third 
parties, is of no avail against the exercise of the great and 
absolute power of Congress over the improvement of navigable 
rivers. That power of use and control comes from the power 
to regulate commerce between the States and with foregin 
nations. It includes navigation and subjects every navigable river 
to the control of Congress. All means having some positive 
relation to the end in view which are not forbidden by some 
other provision of the Constitution are admissible. If, in ihe 
judgment of Congress, the use of the bottom of the river is 
proper for the purpose of placing therein structures in aid of 
navigation, it is not thereby takin~ private property for a public 
use, for the owner's title was in its very nature subject to that 
use in the interest of public navigation.230 

The same rule regarding the subordination of the rights of the riparian 
proprietors applies whether the right to make navigation improvements is 
being exercised by the State or by the federal government. 

It has been argued that the same rule does not apply when 
the State is improving navigation as applies when the improve
ment is being made by the fed~ral government; that in the case 
at bar the proceedings are had under the Virginia Constitution 
and statutes, and compensation is authorized under them for 
damages to land even though no land is taken. 

We think the answer to this contention is, that it is the 
character of the rights of the riparian owner in the flowing water 
in a navigable stream adjacent to his lands that is the test, rather 
than whether the improvement of navigation is being done by the · 
United States or the State. His right, as we have seen, is subordi
nate to the improvement of navigation. In other words, where 
there is no actual taking of his property (and as to flowing water in a 
navigable stream he has no property right which does not yield to 
navigation), the owner is not allowed compensation for his con
sequential damage . .. . 231 

230rn;ver " City of Bjchmond, 165 Va. 538, 544-45, 178 S.E. 48 (1935), 

quoting from IJnited States 11 Chandler-D11nhar, 229 U.S. 53 (1913). 

231Q!ji1pr v City of Richmond 165 Va. 538, 549, 178 S.E . 48 (1935). 
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There are several statutes which are related in some manner to navi
gation. Statutory regulation is provided for the use, operation, and equip
ment of vessels upon any public waters within the territorial limits of the 
State, the marginal sea adjacent to the State, and the high seas when navi
gated as a part of a journey from the shore of the State.232 Enabling legis
lation exists which authorizes cities to cooperate with the United States for 
the improvement of navigability of streams,233 and similar legislation 
authorizes counties, cities, or towns to cooperate in the accomplishment of 
federal river and harbor and flood control projects.234 Statutes also provide 
protection for navigation aids.235 These statutes are briefly outlined in 
Appendix V. 

CONVEYANCE OF RIPARIAN RIGHTS 

By Grant, Deed, or Sale 

The conveyance of riparian rights may be accomplished with or with
out the transfer of the riparian land to which the rights originally attached. 
The general rule is that the rights pass with the title to the riparian land in the 
absence of an express reservation to the contrary.236 However, it has been 

specifically recognized in Virginia that riparian rights can be severed from the 
land to which they were once appurtenant and dealt with separate and apart 
therefrom. 

It is generally held that riparian rights may be separated 
from the ownership of the land to which they are appurtenant, 
either by a grant of such rights to another, or by a reservation 
thereof in the conveyance of the land . .. . 23 7 

In the situation where the water right is conveyed and the land is 
retained, the grantor may place restrictions on the use of the water rights so 
conveyed. . 

232va Code Ann., sections 62.1-166 to -86 (H 277, April 5, 1968, becomes 

effective Oct. 1, 1968; now Va Code Ann sections 62-174.1 to -.19 (Supp. 1966). 

233l.b.id., sections 62.1-155 to -58 (now sections 62-117.8 to -.11). 

2 3 4 l.b.id., sections 62.1-148 to -52 (now sections 62-117.1 to -7.5 (1950), as 
amended, (Supp. 1966) ). 

235lbid., sections 62.1-187 to -89 (now sections 62-175 to -77 (1950) ). 

236carpenter v Gold, 88 Va. 551, 14 S.E. 329 ( 1892). 

237Th!!Cston " City of Pnrtsmo11th, 205 Va. 909, 914, 140 S.E. 2d 678 ( 1965), 
quoting from 56 Am. Jur., Waters, section 288, at 740. 
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In the absence of specific restrictions in the grant of a 
water power the grantee may make such use of the water as he 
chooses, provided only that he does not thereby interfere with 
the rights of others, but the grantor may specifically restrict the 
use for which the water may be employed, and when this is done 
it is an effective limitation upon the rights of the grantee . .. 
There is no restriction as to place where water or power granted 
shall be employed or enjoyed unless specified in the conveyance 
or contract. . . .238 

The restrictions that a grantor may place on a grantee normally are limited to 
the quantity of water to be used. 

In a grant of a certain quantity of water or water power, 
or so much as may be sufficient for the operation of the particular 
plant or the conduct of a particular business, the specification 
of the purpose for which it is to be used, is usually taken as a 
measure of the quantity rather than as a limitation of the use, 
and the grantee is not bound to use it in the particular manner 
described, but may use it in a different manner, for a different 
purpose, or at a different place, or increase the capacity of his 
machinery, provided only that the quantity used is not in
creased.239 

The bed of a watercourse, to the extent the grantor owns it, also passes 

with the conveyance of riparian land. 

Riparian owners (on non-navigable streams) are presumed 
to own to the middle thread of the stream; and when they do 
own to the middle and convey by a deed calling for the stream as 
a boundary, they are conculsively presumed in law to convey to 
the middle, unless they expressly exclude that presumption by 
words in the conveyance. The presumption of ownership to the 
middle of the stream, however, is a rebuttable presumption, and 

238Ejcklen 11 Erederick5h11Cg Power Co., 133 Va. 571, 599, 112. S.E. 775 

(1922), quoting from 40 Cyc. 751-753. See also Virginia Har Springs Co v Hoover, 

143 Va. 460, 130 S.E. 408 (1925) ; Ipwn pf Gmdpn5yjlle v Zjnn., 129 Va. 542, 106 

S.E. 508 ( 1921). 

239Eicklen 11 Erederjckshmg Pm111er Co., 133 Va. 571, 599-600, 112 S.E. 775 

( 1922), quoting from 40 Cyc. 751- 753. 
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yields to proof that the edge of the stream is the true boundary 
line. When this latter fact affirmatively appears, there can be no 
presumption that a deed calling for the stream was intended as a 
conveyance to the middle. A grantor is not presumed to intend 
to convey more than he owns.240 

When land is conveyed with a watercourse as a boundary and metes 
and bounds are also given, the watercourse will control the boundary.241 

Rights to damages for injury may also be transferred with riparian 
land. The court has held that one who purchases riparian l~nd after .the 
watercourse has been polluted, with knowledge of such pollution, is not 
estopped from bringing action.242 The court also has held that the right 
to maintain an action for damages resulting from diversion of the water is 
assignable and that the purchaser of such damaged land has the right to 
recover damages. The measure of damages to which a purchaser or assignee 
'is entitled is the actual decrease in the land value c~used by the defendent's 
actions, regardless of the fact that the purchase price of the land was lowered 
due to the injury.243 

Adverse Possession 

Any "adverse possession" connection with: riparian rights is necessarily 
related to lands which are themselves related to water in some way. The 
decisions on the matter have dealt mainly with marsh lands which are 
situated between high and low watermarks. In 1844 the court held that wild 
and uncultivated lands could not be made the subject of adverse possession 
while they remain completely in a state of nature.244 A change in their 
condition would be necessary. The change ·in the condition must be . such 
as to serve notice of an intent to appropriate the lands themselves and not 
merely the products of the land.245 It has also been held that a small clearing 

2401ennjpgs v Marston 121 Va. 79, 85, 92 S.E. 821 (1917). 

241eatterson" Overby, 117 Va. 345, 84 S . E. 647 (1915). 

242v;rgioia Har Springs Co v Grose, 106 Va. 476, 56 S . E. 222 ( 1907). 

243c;ry of I ybchhmg v Mitchell, 114 Va. 229, 76 S.E . 286 ( 1912). 

244raylor " Burnsides 1 Gratt. (42. Va.) 165 ( 1844). 

245whea•ton v Qo11ghty, 112 Va. 649, 72 S.E . 112 (1911). 
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of land was insufficient to fulfill adverse possession requirements when the 
rest of the tract remains in a state of nature. Cattle wandering over the land 

1s insufficient.246 There must be some occupancy, cultivation or improve

ment so as to show open, hostile, notorious, exdusive, adverse, and habitual 
acts of control and/or ownership.247 The permissive placing of fences and 
grazing of cattle; some hog grazing; and hunting, fishing, renting of boats 
with instructions not .to let others use the boats without permission have all 
been held insufficient to create a right through adverse possession.248 

/ The court has intimated that lands covered with water and subject to 
the. ebb and flow of the tide should be treated the same as Wild lands in a 
state of nature in considering the extent of occupancy and control which 
will satisfy the requirements of adverse possession.249 If soil, which is 
subject to the ebb and flow of the tide, lies below low watermark, it is 
presumed to belong to the · State. Therefore, adverse possession probably 
cannot lie against such soil, for adverse possession cannot be gained against 
the State or against public rights of the use of the waters.250 

Prescription 
Riparian rights in excess of those normally existing under the law can 

be obtained through prescription. The. primary requirement for the establish
ment of a prescriptive right is adverse use and enjoyment for the full pre
scriptive period, which is 20 years in Virginia. 251 

The 20 years' use upon which a prescriptive right is based must be 
continuous. However, the continuousness of a use depends on the nature of 
the use. If a use of water to satisfy a certain need arises only at a given 

246r11rpin · v Saunders, 32 Gratt, (73 Va.) 27 (1879). 

247prmjidence forge Fishing and H11nting Club \I Miller Mfg Co., 117 Va. 

129, 83 S.E. 1047 (1915); A11stin v Mjnnr, 107 Va. 101, 57 S.E. 609 (1907); 

Harman v Ratliff, 93 Va. 249, 24 S.E. 1023 ( 1896). 

248woody " Abrams 160 Va. 683, 169 S.E. 915 ( 1933); Prmtjdence forge 

Fishing and H1mting Cl11b " Miller Mfg Co. 117 Va. 129, 83 S.E. 1047 (1915); 

Whealtnn v Doughty, 112 Va. 649, 72 S.E. 112 (1911); A11stjn v Mjnor, 107 Va. 

101, 57 S.E. 609 ( 1907). 

249Apstjn v Mjnor, 107 Va. 101, 57 S.E. 609 (1907). 

250crenshaw v Slate Bjvpr Co., 6 Rand. (27 Va.) 245 ( 1828). 

251stokes v The lipper Appomatox Co., 3 Leigh (30 Va.) 318 (1831);.N.ic.b.ols. 

ll-...Aylo.r, 7 Leigh (34 Va.) 546 (1836); Cornett v Rhudy 80 Va. 710 (1885). 
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interval, the continuousness of the use will be determined with respect to use 
at that interval. This principle was applied in a case involving the diversion of 
water normally flowing along the tail-race of a mill to a waste race during 
repairs to the mill.252 

Since prescriptive rights arise thr.augh presumption of a grant by the 
original owner, the adverse use must be .peaceable and with the acquiescense 
of the owner. The presumption of grant through 20 years use may be re
butted by positive proof showing that the use was not acquiesced in but 
was contested.253 

The use of water on which prescriptive rights are based must have the 
element of hostility. The presumption of a grant will not arise when water is 

used by permission or loan.254 Neither does use of excess water under claim 
of grant by deed give rise to a prescriptiveright.255 

A riparian owner can acquire a prescriptive right to divert a water
course against a lower owner but not against an upper owner. 

A lower riparian owner cannot, by prescription, acquire, 
as against an upper riparian owner, the riQht to divert the water 
course, as the upper owner cannot be injured by such diversions 

and therefore has no legal gou-rnd to object thereto . .. . 256 

The prescriptive right to pollute the waters of the State is not re
cognized. The State Water Control Law states that no rights to continue 
existing pollution have been acquired by virtue of past or future pol
lution.257 

252Kjrk v Hoge, 123 Va. 519, 97 S.E. 116 ( 1918). 

253Njchols v Aylor, 7 Leigh (34 Va.) 546 ( 1836). 

254coalter \/ H11nter, 4 Rand . (25 Va.) 58 ( 1826); Nichols v Aylor 7 Leigh 

(34 Va.) 546 ( 1836). 

255srearn's Ex'or \/ Bjchmond Paper Mfg Co., 86 Va. 1034, 11 S.E. 1057 

(1890) . 

256rown of Gnrdonsvjlle \/ Zinn 129 Va. 542, 563, 106 S.E . 508 14 A.L.R . 

318 ( 1921 ), q'uoting from 30 Am. & Eng. Ency. of Law; 365 (2d ed. 

257v 8 Code Ann, section 62.1 -16 (H 277, April 5, 1958', becomes effective 

Oct. 1, 1968; now c..ade, Section 62-12 (1950)). 
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Prescriptive rights can be acquired against individuals and corporations 
but not against the State258 or the United States. 

The role of prescription in water law is not limited in applicability 
to riparian rights on watercourses but also is applicable to rights in water 
from other sources. Its operation is basically the same regardless of the 
type of water involved. 

Eminent Domain 
Eminent domain condemnation can affect riparian rights, either in

directly by application to land to which water rights attach, or directly by 
application to water rights alone. 

The powers of eminent domain can be exercised for several different 
purposes.259 In addition to use for public purposes by the State and the 
various political subdivisions thereof; eminent domain can be used by public 
service corporations engaged in the development of the water power of the 
State,260 by parties constructing mill dams,261 and by individuals for 
acquiring drainage rights in certain situations.262 

258crenshaw v State River Co., 6 Rand. (27 Va.) 245 (1828), See also , 

93 C.J.S., Waters, section 163. 

259Eminent domain proceedings are regulated by G.o.rul, section 25-46. 1 thru 

25-234 ( 1950), as amended, (Supp. 1966). 

260va Code Ann., section 62.1 -98 (H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now Cru:Je, section 62-87 ( 1950) ) . 

261 lhid., section 62. 1-119 (now section 62-97). 

262va Code Ann, sections 21 -428 thru-432 (1960), as amended, (Supp. 1968). 
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EXCEPTIONS TO THE RIPARIAN DOCTRINE 

Although the riparian doctrine generally governs the water rights in 
Virginia, there are at least two notable examples where legislation of the 
General Assembly and holdings of the Virginia Supreme Court of Appeals 
have created rights which appear in certain cases to be inconsistent with 
those existing under the normal riparian doctrine. 

The first situation involves the mill dam acts where the first locator 
on a stream has a superior right to those locating subsequently thereon. 
The statute provides that: 

No person shall by means of any such leave, draw the 
water from any mill pond of another, existing at the time of 
such leave, or do anything in conflict with any vested right 
in any water works erected on such watercourse.263 

A more complete statement of the law as expressed in the statute is con
tained in the words of the court: 

We have to deal here with the natural right of two riparian 
owners to the use of the water of a stream. The right of any 
riparian owner to the use of the water of a running stream is a 
right inherent in the land as a right publici juris. And the right 
to the use of the water as a general rule is limited to such use as 
is not inconsistent with a like reasonable use by the other 
riparian owners on the same str~m above and below. But in a 
controversy between the owners of two dams over the same 
stream, the proprietor who first erects his dam for a useful 
purpose has a right to maintain it. as against the proprietor5 
above and below. And to this extent. prior occupance gives a 
prior right to rnch use . .. . 264 (emphasis added) 

The statute is not as significant as in the past since private generation of 
power is less prevalent in the state, but the question arises as to whether 

263va Code Aon., section 62.1-124 (H 277 April 5, 1968, becomes effective 
Oct. 1, 1968; now Cade, section 62. 103 ( 1950). 

264M11mpower v City of Brjsto!, 90 Va . . ,51, 153; 17 S.E. 853 (1893). 

86 



the benefits conveyed by statute are transferable to those succeeding to 

the rights.265 

The other rights created by the General Assembly which appear fixed 
and not subject to diminution according to the riparian doctrine cover cer

tain waters of the James River. 

To better understand these present-day rights, a historical approach to 
their development is necessary. A more detailed discussion of the develop
ment of the various water rights in the section of the James River from 
Bosh er Dam to the terminus of James River and Kanawha Canal and a 
brief summary of the surviving agreements in effect are contained in 

Appendix VI. 

In 1784, a company known as the James River Company was created 
by the Virginia legjsiature to construct a canal along the banks of the James 
River for the purpose of improving its navigation. 266 

The two sections of the 1874 Act which bear on the problem of water 

rights are twelve and thirteen. 

And be it enacted, That the said president and directors, or 
a majority of them, are hereby authorized to agree with the pro
prietors for the purchase of a quantity of land, not exceeding one 
acre, at or near the places of receipt of tolls aforesaid, for the 
purpose of erecting necessary buildings; and in case of disagree
ment, or any of the disabilities aforesaid, or the proprietor being 
out of the state, then such land may be valued, condemned, and 
paid fore as aforesaid, for the purpose af oresaidi and the said 
company shall, upon payment of the valuation of the said land, 
be seized thereof in fee simple as aforesaid: And whereas, 

some of the places through which it ma)' be necessar)' to 

conduct the said canals. may be convenient for erecting mills. 

forges. or other water works, and the persons, possessors of 
such situation, may design to improve the same, and it is the in

tention of this act. not to interfere with private propert)'. but for 

265see information on milldams under section of this report concerned with 

obstructions to natural watercourses. 

26611 Henning's Statutes, p. 450 ( 1784). 
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the purpose of improving and perfecting the said navigation;26 7 
(emphasis added) 

Be it enacted. That the water or any part thereol conveyed 

through any canal or cut made by the said company. shall not be 

used for any purpose but navigation. unless the consent of the 
proprietors of the land through which the same shall be led, be 

first had: and the said president and directors, or a majority of 

them, are hereby empowered and directed, if it can be con
veniently done, to answer both the purposes, of navigation and 

water works aforesaid, to enter into reasonable agreements with 

the proprietors of such situation, concerning the just proportion 
of the expenses of making large canals or cuts capable of 
carrying such quantities of water as may be sufficient for the 

purposes of navigation. and also for any such water works as 

aforesaid.268 (emphasis added) 

In construing the language of Section 13, it would appear that re
ference, although not direct, is made to Section 12. The use of the words, 
"water works aforesaid," would appear to refer to the following language 

in Section 12: 

[ F }or erecting mills, forges, or other water works . .. ?69 

It would thus seem that there is support for the proposition that the 
James River Company was the recipient of power to make reasonable 
agreements concerning the use of the water in the canal in addition to the 
general purpose of navigation. · Implied in the language is the limitation 
that such other uses of the water are subservient or inferior to the water 
necessary for navigation. 

Support for this implied inference i~ found in several of the agree
ments executed by the James River Co. In the agreement between the 
James River Company and Peter J. Chevallie, made March 29, 1833, it is 
provided that the use of the waters granted "shall not impair the navigation 

2671.hid., Section 12 at 459. 

26 81.b.id..' Section 13 at 459. 

26 91.b.id..' Section 12 at 459. 
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of the canal." In the deed of trust from the James River and Kanawha 
Company to Pegram et. al. turstees, January 1, 1842, and the trustees 
deeds from Pegram et. al., trustees, made November 16, 1842, to Warwick 
and Barksdale, the grant is made "subjec.t to the navigation of the canal.;, 

Further support is found in the language of the court: 

Under these grants by the State board powers. rights. 
and privileges were vested in these two companies. They were 
given the right to build dams in the rivers and to divert its waters 

from the bed of the stream. not only for the navigation con

templated by the canal. but for many other purposes. The 

legislature, foreseeing that along the line of the canal and works 
to be constructed mills, forges and other enterprises could be 
advantageously erected where· they could use the water power 
from the canals, vested in the&:e companies the power and 

authority to build large canals capable of carrying all the water 

that might be necessary to meet such demands. and to dispose 

of the same to the proprietor of the adjoining lands upon such 
terms as they might qgree upon. The only limitation put upon 

the right of these companies to divert the waters of James 
River and sell or lease the same to other parties was that it 
should not be done to an extent sufficient to impair the navi
gglifilz contemplated by the canal.270 (emphasis added) 

On March 16, 1832, an act271 was passed incorporating the James 
River and Kanawha Company which succeeded to all of the rights of the 
original James River Company. 

At the expiration of thirty days from the adjournment 
of the first general meeting of the stockholders as aforesaid, 
the whole interest of the commonwealth in the works and 
property of the present ] ames river company, shall be, and the 
same is hereby transferred to the : fames river and Kanawha 

Company, hereby incorporated, to be held by them forever, for 
the sole use and benefit of the stockholders; and from thence
! orward, the company hereby incorporated shall be entitled to 

27001d Domjnjon Iron and Naji Co " c & a By Co. 116 Va. 166, 171-

172, 81 S.E. 108 (1914). 

271virginia, Acts of Assembly, 1831-32, p. 73. 
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all the tolls, rents, and other emoluments, rights, privileges and 
immunities, which are now enjoyed by the James river com
pany . .. . 272 

In 1879, the canal having been practically destroyed by a great freshet, 
the James River and Kanawha Company was authorized to transfer, upon 
certain terms and conditions, all of its rights, property and franchises to the 
Richmond and Alleghany Railroad Company. 

Be it enacted by the general assembly of Virginia, That the 
James river and Kanawha company is hereby authorized to sell 
and convey all its works, property, and franchises to the Rich
mond and Alleghany railroad company . . . provided, that the 
contract. .shall contain the following provisions and con
ditions. . . .273 

One of these conditions was related to water contracts which were to 
continue and be the obligation of successor company. 

90 

[Tlhat the rate of dockage at Richmond shall not exceed 

the rate at present established by the Tames river .and Kanawha 

company. and all existing contracts for water privileges along 

the entire line shall be respected and maintained at rates not 

exceeding the present rates. except in those cases in which 
they may be cancelled or altered by agreement. or extinguished 
by condemnation. It shall be the duty of the Richmond and 
Alleghany railroad company ta maintain the present 
water supply of the docks_,.and of the canalJalong its line, be
tween Bosher 's dam and tide-water, and along the Lynchburg 
level between the water works) dam (which shall be preserved) 
above LynchburgJ and the first lock below Lynchburg, and in 
the construction of its railroad it shall not so destroy or 
obstruct the present canal between Bosher's dam and tide water, 
or between the water works' dam above Lynchburg and the 
first lock below Lynchburg, as to lessen the present water 
supply.274 (emphasis added) 

2721..bi£L, p. 77. 

273v;rgjnja Acts of Assembly, 1878-79, p. · 118-119. 

274lhid, Clause 6, Sec. 1, p. 121 ..... 122. 



The construction of the above quoted clause was the central issue in 
the case of Hurt & Son v. Myers.275 Judge Lewis, speaking for the court 

said: 

It is not enacted that all existing water privileges shall be 
continued as they are; but that "all existing contracts for water 
privileges**shall be respected and maintained at rates not exceed
ing the present rates," which means contracts executed, and 
binding on both sides, not future contracts, and still less con
tracts to be indefinitely continued at the option of the les-
sees. 276 

In respect to dockage at Richmond, the language is explicit, 
that the rate shall not exceed the rate established by the ] ames 
River and Kanawha Company, at the date of the passage of the 
act. But the language, immediately fallowing, in respect to 
water rates, is different. These the company is not forbidden 
to increase, except only where to do so u·ould violate "existing 
contracts." This difference in phraseology is significant, and 
shows that the legislature intended to leave the matter of water 
rates a subject of contract between the parties, after then 
"existing contracts" had expired.277 

As late as 1937, the court was called upon to further interpret the 
language of the sixth clause of the first section of the Act of 1879. The 
plaintiff in the case sought to enjoin the Chesapeake and Ohio Rail
way Co. from terminating certain leases and discontinuing the water supply. 
They contended that by virtue of the language of Clause 6 of the Act of 
1879, they had a vested private right to a continued supply of water 
from the canal independent of such leases. The court disposed of this 
argument with the following language: 

It is true that the opinion said (83 Va. 16 7, at p. 19 3, 
1 S.E. 911, at p. 913) that the provision requiring the rail
road company to maintain its water supply at Richmond and 
at Lynchburg "was undoubtedly inserted in the interest of the 

275Hwt & San 11 f\{'
0

yers, 83 Va. 167, 1 S.E. 911 (1887). 

2761...b..id.. at 192. 

2771...b..id.. at 193. 
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manufacturing establishments in and near those cities, *** " 
But there is no suggestion in this language that the provision 
reserved any ~ rights to any particular iridividuals. We 
think this requirement in the act was for the benefit of the 
public. 

If this be true, then the duties placed on the railroad 
company by this clause ·in the act of 1879, with respect to 
the Lynchburg canal, were public duties, and the rights in
sisted upon by the appellants are public rights, such as the 
right to use ·of water, electricity, telephone facilities, and the 
like, upon the execution of the usual contract there/ or required 
by a public service corporation and the payment of the pre
scribed rate. But, as we have already seen, all public duties 
imposed upon this property have been terminated and this 
argument comes to naught.278 

T-he court· in Hmt and San was concerned with rates related to 
"all existing co~tracts for water privileges." In discussing the language of the 
Act being interpreted, the court stated that it is not applicable to "future 
contracts." The court, in its choice of words, seemed to infer that there 
was authority for the Richmond and Alleghany Railroad Co. to enter into 
future contracts. The court would not have needed to use this language, 
"future contracts, and still less contracts to be indefinitely continue<l at the 
option of the lessees,'' if these types of contracts were precluded oy the 
words of the statute. Nothing in the language would seem to limit the new 
contracts to those having contract water rights which had expired, thus 
adding a persuasive agrument that the successor in right.s to the Richmond 
and Alleghany Railroad Co. has the privilege of making new contracts with 
third parties (those not holding rights on February 27, 1879, when the 
Richmond Alleghany Railroad Co. succeeded to the rights of the James 
River and Kanawha Company). 

The Chesapeake and Ohio Railroad Company has now succeeded to 
the rights of the Richmond and Alleghany Railroad Company. 

All of these rights, property and franchises acquired from 
the canal company by the Richmond and Alleghany Railroad 
Company have. by successive acts and conveyances. become 

278John H. Heald Co., v. C. & 0. Ry., 168 Va. 128, 134-135, 190 S.E. 

325 (1937). 
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vested in the appellee. the Chesapeake and Ohio Railwa>' Com

]2.a!zy, which company is clearly the grantee of the Common
wealth of Virginia of the water of Tames river. for certain pur

p.a.s.es, and is not simply a riparian owner, entitled to an 
ordinary riparian owner's rights, upon a navigable stream . .. . 279 
(emphasis added) 

In 1914, the C. & 0. Railway Company was made a party to a legal 
action arising out of its control and use of the water in a portion of the 
James River. The Old Dominion Iron and Nail Company, owner of an 
island, known as "Belle Isle," lying in James River within the corporate 
limits of the city of Richmond, asserted title to the fee in the land on 
either side of the island tc the thread of the stream flowing between the 
island and the mainland, aud that by the ownership of such land and the 
riparian rights attached and appurtenant thereto it has the right to have 
the water of James River flow down the natural bed of the stream, and 
to the use of the water in the stream as it passes along without diminution 
or diversion. Old Dominion further asserted that, inasmuch as it holds its 
title under a grant from the Crown of England, its riparian rights must be 
determined by the laws of England in force at the time such grant was made. 
The court elected not to decide whether the complainant did in fact have 
a superior right at one time and chose to dispose of the case on the ground 
of laches-that if the rights claimed were superior, they had neverthel\'!ss 
been forfeited by failure to assert them at an ealier time. 

{l]f the laws of England at that tjme gave the appellant 

riparian rights superior to those it now enjoys under t_he law of 
Virginkz. it would not avail appellant in this cqse. It has been 
now nearly two hundred years since that grant was made. For 
more than one hundred and thirty years the ] am es river has 
been controlled by the State of Virginia under and in accordance 
with her laws. By numerous statutes and recorded contract£ 
with great works of internal improvement she has during all 

of that time. repeatedly asserted her right to the navigable 
waters of the lames and the soil under such waters. and has 

continuously through all of those years exercised her superior 
right to control and dispose of the same at her discretion. No 
authority need be ·cited in support of the conclusion that under 

27901d Domjpjon !rap and Naji Co \I c & a By., 116 Va. 166, 173, 81 S.E. 

108 (1914). 
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such circumstances it is now too late for the appellant to claim 
that its riparian rights in James river are to be determined by 
the laws of England as established nearly two hundred years 
ago, rather than by those of Virginia as they now exist.280 
(emphasis added) 

A companion case, Grant v. Chesapeake and Ohio Ry.,281 

arose about the same time as the Old Dominion Iron and Nail Co. case. 
Relying on the decision in the latter case, the court said: 

Concerning the special claim to water-power on the south 
side of ] ames river that the predecessors in title of appellant 
in time past may have had, we are of opinion that such claim 
has long since been lost by laches and lapse of time. For 
more than a half century they stood by and without objection 
witnessed the exclusive appropriation of the water of the river 
by the State, and the transfer of its rights therein successively 
to the ] am es River Company, the ] ames River and Kanawha 
Company, the Richmond and Alleghany Railroad Company, and 
the Chesapeake and Ohio Railway Company. They moreover 
saw contracts entered into with the city of Richmond for its 
present water supply, and such other changes in the condition 
and relation of the property and the parties as would render it 
inequitable at this time to permit the claim to be enforced, 
however meritorious it originally may have been. 2 8 2 

Title in the State of Virginia to the bed of that portion of the James 
River covered by the Old Dominion Iron and Nail Company case was again 
assailed in a boundary dispute which gave rise to the case of Tames River 
and Kanawha Power Co. v. Old Dominion Iron and Steel Corporation.283 

The court said: 

In Old Dominion Iron & Nail Works v. C. & 0. R. R. Co., 

~ the court confined its holding as to the right of riparian 

280Lhid. at p. 171. 

281Grant v C & O By, 117 Va. 46, 84S.E. 9 (1915). 

282Lhid. at 47-48. 

2831ame5 Bjyer and Kanawha power Co \I Old Domjojoo Iron and Steel Corp I 

138 Va. 461, 122 S.E. 344 ( 1924). 
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owners on ] am es river, and in the petition for the appeal in the 
instant case it is said that the waters and soil involved in that 
case are "the identical waters and soil involved in the instant 
case." Under these circumstances we shall confine what we have 
to say not only to James river, but to that part of the river in 
controversy in the instant case. 

The plaintiff in error bases its claim to so much of the 
land as lies in the bed of the river, upon two grants from the 
Commonwealth; one issued to Beverly Smith in 1813 for twenty
four acres, and the other to Hall Neilson in 1845 for 107 314 
acres, and traces its title to these two grants. This is an ad
mission that the title to the bed of the river was in the Common
wealth at the time of the respective grants, and that previous 
grants to riparian owners did not extend to the thread of the 
stream, and this accords with the holding in Old Dominion 

Iron & Nail Works v. Ches. & 0. R. Co,, supra.284 

Several other cases have arisen concerning the canal, but most of 
these have not related specifically to water rights. One other case deserving 
of mention involves the City of Lynchburg and their asserted right to 
have the waters of the canal available for dilution. 

Prior to 1938, the City of Lynchburg, for a period of over twenty 
years, had nine storm and sanitary sewers emptying into the canal. The 

Railway Company sought to close the canal and the City instituted pro
ceedings to prevent it. The theory of the city's case is that since the 
abandonment of the canal as a means of public transportation in 1879. The 
Chesapeake and Ohio Railway Company and its predecessor in title have 
held it as private property, which became subject to the city's right to acquire 
by prescription an easement to use it as an outlet for its sewers without a 
diminution of the flow of water through it. 

The court held that, although the city may have acquired a prescriptive 
right to discharge into the canal, the city acquired by prescription no ease
ment which placed upon the railroad any obligation actively to maintain in 
the canal a sufficient supply of water for the sole purpose of carrying off the 
city's sewage deposited therein. The court further held that so long as the 
flow of water was being maintained in the canal for a public purpose, the 
city could not acquire any right thereto by adverse use or prescription. 

2841.hi.d. at 468. 
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All cases since the Old Dominion Iron and Nail Company case in 1914 
have consistently held that the State of Virginia has in the past and does 
exercise dominion over that portion of the J arnes River from Basher Dam 
to tide water. Any right which may have been superior to those of the 
Sta,te has not been asserted in appropriate time as to be recognized. Other 
cases have dealt with statutory interpretation, but those being adversely 
affected have not sought to challenge the rights of the State to make the 
enactment. 

Unresolved by current case law is the question of riparian rights above 
Basher Darn. The unanswered question can be stated thusly: Does the 

statutory language in the Act of 1784 establish water rights in the J arnes 
River which are superior to all riparian rights existing on the James River 
above Bosh er' s Darn? 

The general riparian doctrine recognized in Virginia is to the effect 
that the use of water by one riparian proprietor must not be inconsistent 
with the uses of the other riparian owners who have equal rights. Thus, an 
upper riparian who later asserts his right to make a reasonable use of water 
may make available less water to a lower riparian who was prior in time 
and whose use was reasonable. It, therefore, appears that an upper ri
parian is under no obligation to curtail the use of water so as to insure 
a certain quantity of flow at Basher Dam to meet outstanding contracts. 
The quantity of water could to be taken by the upper owner would be a 
question to be determined by the circumstances of the specific case. 

The Chesapeake and Ohio Railway Company and its lessees assert 
that their preferential rights to waters in the J arnes River diverted to the 
canal are not based on riparian concepts but are created by legislative man
date. They feel that the canal is being maintained by mandate of the legisla
ture and leases are being entered into and perpetuated pursuant to the 
authorization of the legislature. To accept this argument is to imply from 
the wording of the statute that the legislature intended to carve out an 
exception to the general fabric of the riparian doctrine which has governed 
water rights in this area since Colonial times. The language of the statute 
is not conclusive and the historical background permits other permissible 
inferences. 

The purpose of the original canal was to provide water transportation 
designed to open up other areas of the State to development and con
venience. It never reached its potential because of the impr~ved advantages 
of the railroads. The clear intent of the legislature, by its various acts, was 
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to preserve the ex1stmg industries which relied on canal water for supply 
or power. It is questionable whether the legislature in so doing intended 
to provide an advantage to the select few who derive title by virtue of 
authorization given the predecessor in title of the Chesapeake and Ohio 
Railway Company. It would seem that the legislature would not leave such 
a major departure from the basic water law doctrine of State to mere in
ference and not clearly enunciate it. A logical inference would be that 
the legislature only sought to preserve what was already developing and 
did not intent to preempt the right to use water in the James River in a 
manner inconsistent with the water doctrine prevailing in the remainder 
of the State. Support for this interpretation is found in the language of 
Section 12, of the original act passed in 1874, "and it is the intention of 
this Act, not to interfere with private property." Water rights have long 
been considered as property in this jurisdiction. This clause has never been 
interpreted by the courts but to construe the general language of the 
statute as carrying out an exception to the riparian doctrine negates the 
express intent of the legislature not to interfere with private property. 

A discussion of water rights of the James River could not be complete 
without considering the language of the Old Dominion case. The court by 
express stipulation restricted its decision to a small portion of the James 
River. 

[ W J ~ will, therefore confine our consideration exclusively to 

the rights of the State in James river above tide water and 
between the termini of James River and Kanawha canal.285 

The court refused to recognize the water rights asserted by the 
appellant because the appellant and its predecessors in title had stood by in 
silence for a period of over 125 years and seen numerous acts passed by 
the legislature confering such rights to divert the water in the several 
successors of the James River Company without a word of protest against 
the right of the State to control and dispose of such water. 

If appellant had ever possessed the rights it now asserts, a 
court of equity, under such circumstances of silence and acqui
esence in the openly asserted rights of others, would not- lend 
its aid to the destruction of the vast property rights and priv-

285old Dominion Iron and Nail Co. v. C. & 0. Ry., 116 Va. 166, 170, 81 S.E. 

108 ( 1914). 
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ileges that have become vested on the faith of the State's owner
ship and control of the waters of James river and its right to 
dispose of the same in its descretion.286 

Although it may be agreed that large investments had been made in 
reliance upon these contracts, the firms involved are in no worse position 
than others who locate on Virginia streams knowing that their reasonable use 
of a quantity of water today may not be a reasonable quantity under 
tomorrow's circumstances. This uncertainty has been one of the more 
persuasive arguments for seeking modifications to the riparian doctrine. 

To apply the doctrine of estoppel or laches, as expressed in the Old 
Dominion case, to riparians above Bosher's Dam would be to (1) expand 
decision of the court beyond its self imposed limits and (2) totally dis
regard one of the fundamental concepts in the riparian doctrine as recog
nized in Virginia. 

A lower riparian owner cannot, by prescription, acquire, as 
against an upper riparian owner, the right to divert the water 
course, as the upper owner cannot be injured by such diversion 
and therefore has no legal ground to object thereto . .. . 287 

It would seem, therefore, that if the rights of the present upper riparians and 
their predecessors in title had not been impaired. by the leases of water in the 

past, they had no legal grounds to object to the legislative action of the 
State. It seems inconceivable that due process has been accorded upper 
riparians if in one instance they are not permitted to assert a right against a 
lower riparian because the general law does not recognize that the right 
exists and then later to be denied relief because the nonexistant right was not 
asserted in due time. 

It therefore appears that the uncertainty of the water rights of upper 
riparians on the James River will not be settled until such time as a 
Declaratory Judgement is sought or adverse litigants bring the question 
squarely before the Court of Appeals. 

2861 bid. at p. 177. 

287Town of Gordonsville \I Zjno, 129 Va. 542, 563, 106 S.E. 508 ( 1921), 

quoting from 30 Am. & Eng. Ency. of Law, p. 365 (2d ed.). 
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PERCOLATING GROUND WATER 

Percolating ground water is all ground water which does not flow in a 
known and defined channel. The following descriptive passage is from 
Clinchfield Coal Corp. v. Compton: 1 

Percolating waters are those which ooze, seep or filter 
through the soil beneath the surface, without a defined channel, 
or in a course that is unknown and not discoverable from surface 
indications without excavation for that purpose. The fact that 
they may, in their underground course, at places come together 
so as to form veins or rivulets does not destroy their character as 
percolating waters. . . ,.l 

Thus, all underground waters will be treated as percolating, even 
though they may flow in well defined channels, when their courses are 
unknown and are not discoverable without excavation exposing them. These 

waters are treated as surface watercourses only when their existence can 
reasonably be inferred from the existing condition of the surface of the 
ground. Although the presumption that ground water is percolating can be 
overcome by proof that it flows in an underground channel, there does not 

appear to have been any decisions by the Virginia court which hold under
ground water to be other than percolating water. 

The development of law of regulate the use of Virginia's percolating 
water has not been extensive. The court has, however, acknowledged the 
existence of two theories of percolating water rights. 

The common law regarded the fee simple owner of the land 
as th~ owner of everything above and below the surface from 
the sky to the center of the earth, expressed in the maxim, 
Cujus est solum. ejus est usque ad coelum et ad inferos. and 
this doctrine is adhered to in England. . .. Under this doctrine, 
the owner of the land may make any use he pleases of underlying 
percolating waters, and may even cut them off maliciously with
out liability to his neighbor. 

1clinchfield Coal Coro y. Compton 148 Va. 437, 139 S.E . 308 ( 1927). 

21.QiQ. at 446. 
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It is said that the earlier American cases followed . this 
doctrine and some of them still do, but that the trend of modern 
opinion is in favor of the "reasonable use" rule which has come 
to be called the American rule. . . . The "reasonable use" rule 
does nor for bid the use of the percolating water for all purposes 
properly connected with .the use, enjoyment and development 
of the land itself, but it does forbid maliciously cutting it off, 
its unnecessary waste, or withdra~al for sale or distribution for 
uses not connected with the beneficial enjoyment or ownership 
of the land from which it is taken3. . . . 

The Virginia court has not been confronted with a choice between the 
absolute ownership and the reasonable use rule. Two early cases4 seemed 
to uphold the absolute ownership theory, but the court has stated that this 
doctrine has not been adopted. 

Miller v. Black Rock Spring Co5 . . . . is an ideal case of 
percolating water, and its interception was for domestic purposes, 
which was authorized on any theory of the case; but the English 
theory of the absolute ownership of percolating water was there 
approved. It was said, however, in the course of the opinion, 
that whether there would be liability on the defendant if cutting 
off the supply of percolating water was attributable to malice 
or negligence on the part of the defendant was a question not 
before the court. The facts of that case did not necessitate a 
choice between the English and the "American rule" as the 
interception of the water was warrented by either. That case was 
quoted with approval in Heninger v. McGinnis . . . for the pro
position that the owner of the surface is owner of the und,:;.;·
lying percolating waters. Here, again, the doctrine of "rea&on
able use" was not involved. 6 

3!..!;iliL at 451 -452. 

4Miller y Black Rock Springs Improvement Co., 99 Va. 747, 40S.E. 27 (1901); 

Henjnger y. McGinnis, 131 Va. 70, 108 S.E. 671 ( 1921). 

5Miller: y Black Rock Springs Improvement Co 99 Va. 747, 40S.E. 27 (1901). 

6c1;nchfield Coal Coro y Compton, 148 Va. 437, 453-454, 139 S.E. 308 

(1927). 
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The court in this case also noted that it did not have to make a choice 

between the two rules, and that it would consider the question de novo if 

presented at a later time. 

One of the most recent Virginia cases concerning percolating water 
rights still leaves the question as to choice of rules unanswered. In C & W 

Coal Corp. v. Salyer.7 the mining operations of the coal company ~aused 

the spring of an adjoining landowner to go dry. After holding the waters 
involved to be percolating, the court stated: 

{T] he water is subject to the law applicable to percolating waters, 
arid no liability in the absence of negligence, attaches to the 
corporation for diverting or cutting the underground stream 
while engaged in its mining operation . 8 

Although the final determination of which percolating ground water 
doctrine will be adoptad in Virginia must await a definite decision by the 
court, it appears that a form of the reasonable use doctrine will apply. The 
court has stated that the trend of modern opinion is in favor of the reason
able use rule. 9 The court's apparent attitude toward malice and waste in the 
use of the percolating waters of the state seems to indicate that the reason
able use rule will be adopted. The issue has not been passed on directly, but 
the court has made statements which indicate that malice and waste will not 
be permitted.10 

A policy of preventing waste of the percolating water of the State 
would be consistent with certain legislative enactments. A law has been 
enacted which states that waste of water should be prevented. 11 Another 
statute attempts to prevent waste of ground water by requiring that unused 
artesian wells be capped.12 

7c & W Coal Coro. v Salyer, 200 Va. 18, 104S.E. 2d 50 (1958). 

81 bid. at 22. 

9Mi!!er y Blackrock Sorinqs Improvement Co, 99 Va. 747, 40 S.E. 27 (1901). 

10!Jlli!,; C & W Coal Coro y Salyer 200 Va. 18, 104 S.E. 2d 50 ( 1958). 

11va Code Ann, section 62.1-11 [H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now Code section 62-9.2 (Supp. 1966) ] . 

12va Code Ann., section 10-117.1 (1964 Repl. Vol.). 
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Pollution of percolating waters apparently has never been given exten
sive consideration by the Virginia court. In one case involving pollution,13 
the court held that no liability accrued to the corporation causing the 
pollution because the pollution resulted from a rightful use of the corpora
tion's property. Little information exists concerning this subject; however, 
it should be noted that the State Water Control Law is applicable to" ... all 
water, on the surface and under the graund14 .... and it would appear that 
a person or corporation discharging pollutants into the groundwaters of 
the state will be required to obtain a certificate in compliance with that 
law. 

There is room for expansion and development of the body of law 
which regulates the use of the percolating ground water of the state. The 
rights concerning many uses of water which have been legally defined for 
situations where the source of the water is a watercourse have been given 
little or no legal consideration in the case where the water involved is 
percolating water. 

At present, the only general legal principle concerning the use of 
percolating water which has been established with any degree of certainty 
is that any reasonable, legitimate use of one's land which interferes with the 
flow of percolating waters to another's land produces no liability. The 
principle has been recognized in a group of caseslS arising out of the 
destruction of springs caused by the reasonable use (mining operations) of 
adjoining land. 

Although most of the allocation of percolating ground water is deter
mined by the common law, private legislation is now finding its way into 
the statutes in an effort to resolve local disputes. During the 1966 legis
lative session, the following law was passed: 

No county having a population of more than seventeen 
thousand but less than seventeen thousand two hundred or any 

13oakwood Smokeless Coal Coro. v. Meadows, 184 Va. 168, 34 S.E. 2d 392 

(1945). 

14va. Code Ann. section 62.1-15 (4) [H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now Code section 62-11 (4) ( 1950), as amended (Supp. 1966) ] . 

15c & w Coal Coro. v . Salyer 200 Va. 18, 104 S.E. 2d 50 (1958); Couch v. 

Clinchfield Coal Coro., 148 Va. 455, 139 S.E. 314 ( 1927); Clinchfield Coal Coro. v. 

Compton 148 Va. 437, 139 S.E. 308 ( 1927). 
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county having a population of more than thirty one thousand 
three hundred but less than thirty one thousand four hundred or 
city having a population of more than twelve thousand but less 
than thirteen thousand shall prior to June thirty, nineteen 
hundred sixty eight, drill or cause to be drilled for its use, 
directly or indirectly, any deep water well in such county or 
city without first obtaining the consent of the governing body 
of the county or city in which such well is to be drilled. For the 
purpose of this section, a deep water well shall be one of 
three hundred fifty feet or more in depth. The provisions of this 
section shall not apply to wells in existance or wells contracted 
for or which are in the process of being constructed prior to 
March one, nineteen hundred sixty six.16 

16va. Code Ann., section 15.1-33 (Virginia, Acts of Assembly, 1966 session, 

chapter 248, p. 424). 
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DIFFUSED SURFACE WATER 

The term "diffused surface water" is normally applied to that water 
which spreads over the surface of the ground without confinement in a bed 
or banks. The Court has set forth the following definition of "surface water:" 

[SJ urface water. . .is defined to be that which is diffuse<!. over 
the surface of the ground, derived from falling rains and melting 
snow, and continues to be such until it reaches some well defined 
channel .... 1 

Most legal emphasis has been placed on surface water in connection 
with the landowner's right to protect his property from such water. Virginia 
purports to follow the "common enemy" doctrine in this regard. 

Where the common law is in force, as in this State, surface 
water is considered a common enemy, and the courts agree that 
each landowner may fight it off as best he may. He may obstruct 
or hinder its flow, and may even turn it back upon the land of his 
neighbor, whence it came. This results from the dominion the law 
gives to him over his land. 

His right to it extends beneath the surface to the centre 
[sic J of the earth, and above it to the skies. He is entitled to 
the free and unfettered control of it above, upon, and beneath the 
surface, and can not be held liable for any injury which its rea
sonable use and enjoyment may cause to other lands in inter
rupting the flow of surface water. He may change the surface of 
his own land, or errect buildings or other structures upon it, and 
thus restrain or divert the surf ace water which may accumulate 
on adjacent lands from falling rains and melting snows, without 
being made-liable therefor to their owners . .. . 2 

However, Virginia has not adhered strictly to the "common enemy" doc
trine. The court has subjected the doctrine tb some extensive modifications. 
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This right in regard to surface water may not be exercised 
wantonly, unnecessarily, or carelessly; but is modified by that 
golden maxim of the law, that on~ must so use his own property 
as not to injure the rights of another. It must be a reasonable use 
of the land for its improvement or better enjoyment, and the right 

1Howlett v. City of South Norfolk, 193 Va. 564, 568; 69 S.E. 2d 346 (1952). 

2Norfolk & W. R.R. v. Carter, 91 Va. 587, 592 22 S.E. 517 ( 1895). 



must be exercised in good faith, with no purpose to abridge or 
interfere with the rights of others, and with such care with respect 
to the property that may be affected by the use or improvement 
as not to inflict any injury beyond what is necessary, Where the 
exercise of the right is thus guarded, although injury may result 
to the land of another, he is without remedy . .. . 3 

In addition to the above modifications, there are limitations on the 
rights of a property owner to free his land of surface water to the injury of 
others. 

The right thus modified, has also its exceptions. One 
exception is that the owner of the land can not collect the water 
into an aritficial channel or volume and pour it upon the land of 
another to his injury. The right to fend off surface water does 
not extend that far . ... 4 

The following passage sets forth the court's reasoning behind the above 
limitation: 

[A] landowner cannot collect surface water into an artificial 
channel or volume, or precipitate it in greatly increased or un
natural quantities upon his neighbor to the substantial injury of 
the latter. This is true although no more water is collected than 
would have naturally flowed upon the property in a different 
condition for it is evident that, while a given piece of land may 
receive a large amount of surface water without injury thereto 
when it flows gently thereon from natural causes, yet when 
collected and discharged in considerable volume at a given 
point, it may become very destructive and injurious.5 

Still another limitation is set forth in the following quotation: 

Another exception to the right . .. is that the owner of 
the land can not interfere with the flow of surface water in a 
natural channel or watercourse. Where the water has been accus
tomed to gather and flow along a well defined channel, which by 

31 bid. at 592-93. 

41 bid. at 593. 

5Third Buckingham Community Inc. v. Anderson, 178 Va. 478, 486, 17 S.E. 2d 

433 ( 1941), quoting from 27 R. C. L. sec. 79 at 1152. 
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frequent running it has worn or cut into the soil, he may not 
obstruct or divert it to the injury of another . ... 6 

Although Virginia does purport to follow the common enemy doctrine, 
it is apparent that a property owner is in fact extremely limited to his right to 
interfere with the flow of surface water, espicially where injury to another 

is involved. 

One situation in which a property owner normally may rely on the 
common enemy doctrine is in the construction of buildings on his property. 

Although there is authority to the contrary, it has been 
generally held, either pursuant to the common-law rule or as 
an exception to the civil-law rule~ that the owner of a lot in a 
city or town may make changes or alterations in the surface 
thereof essential to its enjoyment regardless of the effect on the 
flow of surf ace waters, provided he has not been negligent; ... 7 

In Harris Motor Co. v. Pulaski Funiture Co. 8 the court said that the 
denial of the right of a property owner ·to construct a building on his land in 
the normal and customary manner would destroy the rule that surface water 
is a common enemy which each owner may fight'off as best he can. But the 
court added that it did not mean to imply that negligent erection of a building 
would not produce liability. The primary principle upon which the determi
nation of liability is based is whether the actor practically could have avoided 
the injury in who1e or in part without undue hardship. 9 

Railroad companies and municipalities have frequently been involved 
in litigation concerning the flow of surface water. In the case of railroads, 
the general principle involving surface waters are usually applicable, but the 
court had to consider some special problems which arise due to the special 
nature of some railroad construction. Municipalities present special problems 
because of · the sovereignty which is attached to them as governmental 
entities. 

6Norfolk & W. R.R. v. Carter, 91 Va. 587, 593-594, 22 S.E. 517 (1895); 
See section concerned with natural watercourse law for definition of a natural 
watercourse. 

_iMason v. Lamb, 189 Va. 348, 356, 53 S.E. 2d 7 (1949), quoting from 67 
C.J.. Waters, sec. 292, at 869. See also Harris Motor Co. v. Pulaski Funiture Co. 
15-1 \la. 125, 144 S.E. 414 (1928). 

8Harris Motor Co. v. Pulaski Funiture Co., 151 Va. 125, 144 S.E. 414 (1928). 

·9McGehee v. Tidewater Ry., 108 Va. 508, 62 S.E. 356 (1900); Raleigh Court 
Corp. v. Faucett, 140 Va. 126, 124 S.E. 433 (1924); See:, "Note: Surface Water Law 
in Virginia," Va. Law Review, Vol. 44, No. 1, p. 135. 
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The majority of surface water litigations involving railroads have dealt 
with embankments. The court has held that these disputes are to be treated 
as if they were disputes between private individuals. The court, after 
explaining the general rule concerning surface waters, made the following 
statement concerning railroads in particular: 

And this right is possessed by a railroad company in respect 
to its right -of way as well as by any other owner of real estate. 
It enjoys the same priviledges as any other owner of land, no 
greater, but no less.10 

Railroads have been held ta have a duty to supply reasonably adequate 
means of escape for surface water, even when the water was not flowing in a 
well defined channel worn or cut into the soil. The question of whetherthe 

railroad adequately fulfilled this duty is a question of fact to be submitted to 

the jury.11 

Most disputes involving municipalities have arisen due to damage to 
property resulting from street construction or improvement. The general rule 
is that adjoining property owners are not entitled to compensation for surface 
water damage which results as an incident or consequence of the municipality's 
power to determine what grades are necessary for its streets; however, the 
municipality is liable for damages which result from the negligent construc

tion or improvement of its streets.12 

[A} city, in adopting a plan for the improvement of its 
streets, or other public works, acts in a governmental capacity, 
but in the construction and maintenance of such improvements, it 
acts in a ministerial or proprietory capacity, and is laible for 
damages caused by its negligence . .. . 13 

The question of whether a municipality was negligent in the construction or 
improvement of a street is a question of fact to be determined by a jury 
after consideration of the reasonableness of the provisions made by the 
municipality for drainage.14 

10Norfolk & W. R.R. v. Carter, 91 Va. 587, 592, 22 S.E. 517 (1895). 

11McGehee v. Tidewater Ry., 108 Va. 508, . 62 S.E., 356 ( 1908). 

12smith v. City Council, 33 Gratt. (74 Va.) 208 (1880). 

13Howlett v. City of South Norfolk, 193 Va. 564, 567, 69 S.E. 2d 346 (1952); 

See also, Hoggard v. City of Richmond, 172 Va. 145, 200 S.E. 61 O ( 1939); City of Nor

folk " Hall 175 Va. 545, 9 S.E. 2d 356 ( 1940). See also Town of Farmyi!le v Wells 

127 Va. 528, 103 S.E. 596 ( 1920). 

14Town of Farmville v. Wells, 127 Va. 545, 103 S.E. 596 (1920). See also 
Powell v. Town of wytheville, 95 Va. 73, 27 S. E. 805 ( 1897). 
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Although the case law involving surface water is concerned with the dis
posal of the water rather than the use of it, there is a statutory provision 
for the capture and impoundment of surface water. 

Diffused surface waters may be captured and impounded by 
the owner of the land on which they are present and, when so 
impounded, become the property of that owner. Such impound
ment shall not cause damage to others.15 

This statute makes the water the property of the impounder, but there 
are no interpreting court decisions on the matter as yet. However, one 
apparent restriction is the limitation concerning the interference with surface 
water collected into a channel worn into the soil.16 

15va. Code Ann., section 62.1-105 [H 277, ·April 5, 1968, becomes effective 
Oct. 1, 1968; now Code, section 62-94.2 (Supp. 1966)). 

16Norfolk & W. R.R. v. Carter, 91 Va. 587, 22 S.E. 517 ( 1895). 
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OTHER WATER SOURCES 

Underground Watercourses 

The legal principles applicable to underground watercourses are almost 
identical to those which apply to surface watercourses. The primary difference 
concerns the requirements for establishing the existence and location of an 
underground watercourse. 

If the underground water flows in a stream with a well de
fined channel, and its existance, location and course is known or 
knowable from external facts, then the same rules apply as if the 
stream were upon the surf ace. 

'The distinction between rights in surface and subterraneous 
streams is not founded on the fact of their location above or 
below ground, but on the fact of knowledge, actual or acquirable, 
of their existence, location and course, . ... 11 
In order to charge the owner of the surface with liability 
for disturbing the flow of an underground stream, its existence, 
location and flow must in some way be made to appear from the 
surface of the earth; and · the appearance must be such only as 
would be reasonably discoverable by men of ordinary powers and 
attainments. No resort to scientific opinion is necessary.2 

The court has set forth a guide ·as to how the existence of an under
ground stream may be known. Surface depressions extending in a line on 
either side of a spring of considerable volume and a stream which sinks into 
the ground and then reappears some distance away are two of the methods 
of determining the existence of the underground stream.3 Without this proof 

of the existence of an underground watercourse, all ground water is assumed 
to be percolating. 4 

Tidal Waters 

The general principles of the law applicable to the rights in tidal waters 
are primarily the same as those concerning water rights in publicly owned 
watercourses. However, due to the different physical natures of these two 

1clinchfield Coal Corp. v. Compton, 148 Va. 437, 447, 139 S.E. 308 (1927). 

21 bid. at 449. 

31bid. 

41bid. at 448. 
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types of water, the details of certain aspects of the law relating to tidal 
waters are somewhat different. In the case of watercourses, much of the law 
is related to consumptive water uses, but in the case of tidal waters, almost all 
of the emphasis is on nonconsumptive uses. Therefore the principles that 
exist to regulate diversion and other similar aspects of water rights in water
courses will have no application to tidal waters. At the same time, the legal 
principles concerning certain other water rights are expanded and more com
pletdy developed as they apply to tidal waters. 

The tidal waters are owned by the State;S therefore they are subject 
to cointrol by the State which is limited only by the rights granted to the 
Unite,d States in the Constitution:6 With the exception of the public right 
to navigation, all rights in the tidal waters arise by grants from the State and 
are: heJd subject to the State's proprietary powers of control. 7 

The grants which are made in the exercise of the State's proprietary 
right~• in the tidal waters are of several types. The major uses authorized by 
the State include the discharge of polluting materials into these waters, fishery 
operatfons, the use of the beds of these waters and port operations. 

POLLUTION 

The: pollution of the tidal waters is under the control of the State Water 
Control Board, which also regulates pollution of watercourses (discussed in a 
previous section). hi addition, the Sanitation Districts Law of 19388 prohibits 
the discharge of polluting matter into the waters of a sanitation district 
created by Law.9 Another statute having bearing on pollution prohibits the 
discharge of oil into the navigable tidal waters of the State.10 

The prindples of the common law which still serve to protect 
private rights from injury by pollution are somewhat different from those 
relating to the pollution of watercourses. 

5McCready v. Virginia, 94 U.S. 391 ( 1876); Taylor v. Commonwealth, 102 Va. 
759, 47 S:E. 8751(1904); Newport News S. & D. E. Co. v. Jones, 105 Va. 50_:3, 54 S._E. 
314 ( 1906); City of Hampton v. Watson, 119 Va. 95, 89 S.E. 81 ( 1916); _Darling v. City 
of Newport News, 123 Va. 14, 96 S.E. 307 ( 1918); Commonwealth v. City of Newport 
News 158 Va. 521, 164 S.E. 689 (1932); Avery v. Beale, 195 Va. 690, 80 S.E. 2d 

584(1954). 

6commonwealth v. City of Newport News, 158 Va. 521, 164 S.E. 689 ( 1932). 

7oarling v. City of Newport News, 123 Va. 14, 96 S.E. 307 (1918); ~ 
Hampton v. Watson, 119 Va. 95, 89 S.E. ( 1916). 

8virginia, Code sections 21-141 to -223 (1960), as amended, (Supp. 1966). 

91bid., i;ection 21-218 (1960). 

101bid., section 62.1-195 [H 277, April 5, 1968, becomes effective Oct. 1, 1968; 
now Co~ section 62-194 (Supp. 1966) 1 . 

110 



There is however, a marked and well established distinction be
tween the pollution of a small non-navigable stream and the pol
lution of large tidal, navigable bodies of salt water, for the reason 
that in the first case the bed of the stream and the waters are 
owned by the riparian owners, while in the latter case it is well 
settled that the bed of the navigable, tidal salt water and the 
waters themselves are owned and controlled by the State, for the 
use and benefit of all the public, subject only to navigation. It is 
for the State to say what uses shall be made thereof and by 
whom, subject always to the right of the public, and for the 
State, through the legislative branch of the government, to say 
how much pollution it will permit ~o be emptied into and upon 
its waters, so long as the owners of the land between low water 
and high water are riot injured, . . . ,11 

Thus, pollution. of tidai waters, in order to give rise to a remedy under
the riparian doctrine, must cause damage to property above low water mark. 
In accord with this principle, the court has held that damage to oyster beds 
below low water mark produces no liability.12 However, pollution which 
causes offensive and disagreeable odors that damage riparian rights con
stitutes -a nuisance and is unlawful.13 

FISHING 

The right of fishery in the tidal waters is an incident to the proprietory 
rights of the state, and is, therefore, subject to absolute control and regu
lation by the Legislature. The court has recognized the State's right:· 

[T]he right of fishery in tidal waters in an incident of the 
jus privatum of the State, and is not an inherent and inseparable 
incident of its jus publicum; and the State legislature, in the 
absence of any constitutional provision on the subject, has the 
right to take away s~ch right or authorize, permit or suffer its 
tidal waters or their bottoms to be used for purposes which impair 
or even destroy their use for purposes of fishery, and may lease, 
or sell to private persons portions of its tidal bottoms with the 
right to use them for private purposes to the exclusion of the use 
of the waters thereover for purposes of fishery . .. ,14 

11city of Hampton v. Watson, 119 Va. 95, 98, 89 S.E. 81 ( 1916). 

12oarllng v. Citl of Newport News, 123 Va. 14 96 S.E. 307 (1918); City of 
Hampton v. Watson, 1 9 Va. 95, 89 S.E. t31 ( 1916). 

13G. L. Webster Co. Inc., v. Steelman, 172 Va. 342, 1 S.E. 2d 305 (1939) 

14commonwealth v. City of Newport News, 158 Va. 521, 552, 164 S.E. 689 
(1932). 

111 



Statutory provisions which regulate the right of fishery (including shell
fish) in the tidal waters of the State are included in sections 28.1-1 through 
28.1-79 of the 1950 Virginia Code. 

BED RIGHTS 

The rights concerning the use of the beds of tidal waters are quite 
similar to those that exist in the case of publicly owned watercourses. As in 
the case of public watercourses, the private ownership of property and the 
exclusive rights of the use that depend on ownership extend to low water 
mark.15 Beyond low water mark, many rights of use are shared by the ripar
ian owner with the general public. 

The possibility of the existence of some of the public or common lands 
discussed in the section concerning rights in the beds of watercourses compli
cates the issue of ownership of the land between low and high water mark on 
tidal waters. The Act of 1819 which originally extended boundaries to low 
water mark specifically preserved the public right of fishing, fowling, and 
hunting on the lands that has been "used as a common."16 These common 
lands were exempted from grant until an act in 1866 authorized their sale, 
and one s~le at least was made thereunder.17 An act in 1873 repealed the 
1866 act but made no reference to lands used as common. It provided that all 
the ungranted beds of bays, rivers, creeks, and shores of the sea were to re
main the property of the Commonwealth,18 and this provision is still a state
ment of the existing lawl 9 today. Since the law now makes no reference to 
lands used as a common but refers to ungranted beds of bays, rivers, 
creeks, and shores of the sea, it can apply to the land between low and high 
water marks only if "shores of the sea" is defined to be this strip of land.20 
When this definition is applied, the boundary of lands lying behind such 
"common" lands at present does not extend to low water mark. 

The court has found it necessary to establish certain principles to be 
followed in extending the boundaries of seaboard property from high to low 

15Va. Code Ann., Section 62.1-2 [H 277, April 5, 1968, becomes effective 
Oct. 1, 1968; now Code, section 62-2 (1950), as amended, (Supp. 1966)). 

16Miller v. Commonwealth 159 Va. 924, 951, 166 S.E. 557 (1932). 

17Embrey, op. cit., pp. 204, 266. This sale was for 5,254 acres in Princess 
Ann County. ---

18Embry, op. cit., pp. 204-05. 

19Va. Code Ann., section §2.1-1 [H 277, April 5, 1968, becomes effective 
Oct. 1, 1968; now Code, section 62-1 (1950), as amended, (Supp. 1966)). 

20"Shores of the sea" is so defined in French v. Bankhead, 11 Gratt (52 Va.) 
136, 160 (1854). 
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water mark. The court has established that property lines which are straight 
for some distance before reaching high water mark continue in a straight 
line from high water mark to low water mark, unless proved to the contrary. 
In the event that a gut or drain intersects the extension of the boundary 
line from high water mark to low water mark, the boundary of property is 
determined by whether the gut or drain is bare at ordinary low water.21 
If the gut or drain is dry, the property extends to ordinary low water mark; 
if not, it terminates at the gut or drain. 

The rights regarding the use of the beds of the tidal waters beyond low 
water mark are basically the same as those regarding the use of the beds of the 
public watercourses. The riparian owners still have certain rights beyond low 
water mark not possessed by the public. These rights include the right of 
access to the line of navigation, 22 the right to accretions, 23 the right to 
dredge deposits of sand or gravel which extend beyond low water mark,24 
and the right to priority of location for their duck blinds.25 The beds of the 
tidal waters are subject to being granted by the State for private use as are 
the beds of the public watercourses.26 

One of the most important types of grants made in these beds are those 
made for shellfish planting purposes. The State has recognized the importance 
of this use of the tidal beds, and both the court and the General Assembly 
have developed extensive legal principles to govern and regulate this use. 

The use of the beds of the tidal waters for shellfish planting is regulated 
by a permit system operated by the Commission of Fisheries27 through which 
individuals or corporations can have certain areas of bed assigned to them for 
private use to the exclusion of all others. Shellfish planting and propagation 
in the natural oyster beds, rocks, and shoals of the State as defined by law or 
in any other beds which have not been assigned according to law is unlawful. 

It shall be unlawful for any person to stake in or use or 
continue to use or occupy for the purpose of propagating or 

21whealton v. Doughty, 112 Va. 649, 72 S.E. 112 (1911). 

22cordovana v. Vipond, 198 Va. 353, 94 S. E. 2d 295 (1956). 

23steelman v. Field, 142 Va. 383, 128 S.E. 558 (1925). 

24va. Code Ann., sections 62.1-190 to -93 [H 277, April 5, 1968, becomes 
effective Oct. 1, 1968; now Code, sections 62-178 to -81 (1950)). 

25va. Code Ann., section 29-85 (1964). 

261bid., sections 62.1-3 to .1-4 [H 277, April 5, 1968, becomes effective Oct. 1, 
1968; now Code, sections 62-2.1 to -3.1 (Supp. 1966)]. 

27va. Code Ann., sections 28.1-108 to -118 ( 1964), as amended, (Supp. 1966). 
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planting oysters or shells any natural oyster bed, rock, or shoal, 
as defined by law, or any bottom which has not been assigned 
to him according to law, or any public clamming or scalloping 
grounds which have been set aside as such. The inspector for that 
district or any other officer of the Commission of Fisheries, shall 
require any such person to remove all stakes, watchhouses, or 
other obstructions from the natural beds, rocks, or shoals or from 
any bottom which has not been assigned to him according to law; 
failure to remove such stakes or other obstructions within ten 
days of the notice in writing is received by said person shall 
constitute a separate and additional unlawful act and violation of 
this title of the Code of Virginia, and the stakes and other 
obstructions shall be removed by the inspector or other officer 
of the Commission at the cost of thB person unlawfully placing 
or having placed said stakes or other obstructions.28 

The natural oyster beds, rocks, and shoals are defined by a survey 
(known as the Baylor survey) made in pursuance of an 1892 act of the 
General Assembly. This survey embraces all the natural oyster beds, rocks 
and shoals of the State and is conclusive evidence of their boundaries.29 
The Commission of Fisheries may reestablish, relocate, and remark all lines 
of the survey which cannot be otherwise relocated because of the loss or 
destruction of marks which formerly existed. Baylor survey charts and plats 

are available for purchase by the public from the Commission of Fisheries. 30 

Statutory provisions which regulate the shellfish planting assignments 

give special consideration to riparian owners. Such owners meeting certain 
qualifications may be assigned 1/2 acre beyond the low water mark to plant 
shellfish. There is no cost to the owner for this right. The right to plant the 
assigned 1/2 acre is an exclusive right connected with the land, and as such, 
is not severable from the .land.31 

The 1/2 acre of shellfish planting grounds granted each riparian owner 
must be located in a reasonable manner so as not to interfere with the rights 
of others. The court has held that where there is a conflict between the 
statutory right to locate this 1/2 acre and a previous lease by the State 
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281 bid., section 28. 1-111 ( 1964). 

291bid., section 28.1-100, as amended (Supp. 1966). 

301bid., section 28.1-101. 

31 1bid., section 28.1-108. 



to locate an artesian well in the bed of a navigable stream, the 1/2 acre must 
be located so as not to interfere with the well if the 1/2 acre could be 
located elsewhere equally beneficially.32 

With certain specified exceptions, the remainder of the public beds 
of the tidal waters not assigned to riparian owners is subject ot assignment 
to any eligible applicant.33 A lease from the State under the shellfish planting 
laws gives the holder the exclusive right to use the property for shellfish 
planting and propagation, but he may not use it for any other purpose. In 
the court's words: 

[T]he lease [under the Virginia oyster law] is made only ''for 
the purpose of planting and propagating oysters thereon," and it 
is for this purpose alone that the planter is authorized to use 
and occupy such ground- that is to say, that while any citizen 
might have taken oysters therefrom.before the grant, afterwards 
he only may do so and all others are excluded from either planting 
or taking oysters from such ground during his term; this marks the 
limit of his right, for there is nothing to indicate that any other 
public or private right is withdrawn, limited or curtailed. He does 
not take a fee simple title, nor can he use the property for any 
other purpose except for that stated in the statute, and hence 

every other right theretofore in the public is preserved. Nor is 
there any language in the statute indicating any intent to destroy 
or impair any of the ancient rights of the riparian owners.34 

The holder of a shellfish planting lease takes his rights subject to 
certain rights of others to use the beds of tidal waters. One such superior 
right is the right of a riparian owner to have access to the line of navigation. 
The leased planting area is to be relocated if the riparian owner desires and 
does build docks, warves, etc.J that cross the planting area.35 

Another such superior right is the right of a municipality to drain their 
waste into the tidal waters unless otherwise prohibited by law. The court has 
held that damage to oyster beds resulting from such drainage is not a violation 
of the private rights ~f the person holding the lease.36 A consistent decision 
was rea~hed in a 1918 case where the following statement was made: 

32i"aylor v. Commonwealth, 102 Va. 759, 47 S.E. 875 (1904). 

33virginla, Code, section 28.1-109 (1950), as amended, (Supp. 1966). 

34oarting v. City of Newport News, 123 Va. 14, 18-19, 96 S.E. 307 (1918). 

35va. Code Ann., section 28.1-118 ( 1964). 

36c1ty of Hampton v. Watson, 119 Va. 95, 89 S.E. 81 (1916). 
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[T]he oyster planter takes his right to plant and propagate 
oysters on the public domain of the Commonwealth in the tidal 
waters, subject to the ancient right of the riparian owners to 
drain the harmful refuse of the land into the sea, which is the 
sewer provided therefor by nature; .... 3 7 

It also has been held that the right to plant oysters in the public waters 
is inferior to the right of a shipbuilding· company to carry out dredging and 
filling operations incidential to its charter powers. The result was reached 
when an oyster bed was leased and located in front of the Newport News 
Shipbuilding and Drydock Company. The court held that the shipbuilding 
company, in causing injury to the oyster bed by its dredging operations, 
created no liability. The company had prior and superior rights.38 

Shellfish operations are controlled by special provisions of the Virginia 
Code. These sections concern seasons, harvesting methods, areas, and other 
related aspects.39 

PORTS 

The general control and supervision of the State's ports are under the 
jurisdiction of the Virginia State Ports Authority, a corporate body created 
by statute. 40 

The Authority exercises the following rights and discharges the following 
duties subject to the regulation and/or control ·of the United States govern
ment over the navigable waters of the State; 

(a) To seek to effect a port co-ordination of the water 
terminals of the several cities within the ports of this State and 
their administration, and to promote a spirit of cooperation 
among these cities in the interest of the ports as a whole. 

(b) To initiate and further plans for the development of 
the ports of this State and to keep informed as to the present 
and future requirements and needs of the ports of this State. 

(c) To encourage and facilitate the creation of boards of 
municipal port commis.sioners within the ports of the State, and 
to cooperate and advise with such cities and towns and aid in 
the development of the several ports within the State, along 
progressive and constructive lines. 

37Darling v. City of Newport News, 123 Va. 14, 21, 96 S.E. 207 ( 1918). 

38Newport News Shipbuilding and Drydock Co. v. Jones, 105 Va. 503, 54 
S.E. 314 ( 1906) . 

39Va. Code Ann., sections 28.1-1 to -226 ( 1964), as amended (Supp. 1966) . 

. 40va. Code Ann., sections 62.1-128 to -47 [H 277, April 5, 1.968:. beGomes 
;~f6ct1ve Oct. 1, 1968; now Code, sections 62-106.1 to -106.19 (Supp. 1966) ]. 



(d) To seek to secure the improvement of navigable tidal 
waters within the State, where, in its opinion, such imporvements 
are economically justificable. 41 

The Authority has the power to perform any act or function which will be 
beneficial toward the development and improvement of the harbors and 
seaports of the State, thereby increasing commerce, foreign and domestic.42 

In order that coordination between cities and towns containing port 
facilities be attained, the act creating the Ports Authority authorizes the 
governing bodies of the cities and towns located on navigable tidal waters 
of the State to appoint boards of municipal port commissioners which may 
be delegated any or all of the authority of such cities and towns, respectively, 
with regard to the ownership, operation, and management or control of the 
port facilities within such cities and towns. 43 

Another statute related to the ports of the State is the act regarding 
federal water resource development projects. 44 The purpose of this act is 
the implementation of the federal act regarding these projects. The following 
items are to which any county, city, or town may irrevocably bind themselves 
as an act of local cooperation regarding such projects: 

(1) To provide, free of cost to the United States the fee 
simple title to lands, perpetual and/or temporary easements, rights
of-way and any other interest in lands for cut-off bends, the 
laying of pipe lines, errection of dikes, sluiceways, spillways, dams, 
drains, deposit of dredged materials, and for other purposes; 

(2) To alter existing structures on such areas; 
(3) To simulataneously dredge designated areas not covered 

by the federal project when and where required; 
(4) To construct and maintain public warves and public 

roads leading thereto; 
(5) To make contributions in money or property in lieu of 

providing disposal areas for dredged materials; 
(6) To hold the United States safe and harmless against 

claims for damages arising out of the project or work incident 
thereto; 

(7) To remove sewer pipes and submarine cables; 

41
1bid., section 62.1-133 (now sections 62-106.6). 

421b"d t " 62 _, ., sec ions .1-134, -135 (now sections 62-106. 7, 10Q.8). 

431 bid., section 62.1-132 (now section 62-106.5). 

44
1bid., sections 62.1-148 to -152 [now sections 62-117 

amended, (Supp. 1966)]. to -117.5 (1950), as 
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(8) To construct and maintain marine railways for the 
public use; and 

(9) To provide or satisfy any other items or conditions of 
local co-operation as stipulated in the congressional document 
covering the particular project involved. 

This section shall not be interpreted as limiting but as des
criptive of the items of local co~operation, the accomplishment of 

which counties, cities and towns are herein authorized to irrevo
cably bind themselves; it being intended to authorize counties, 
cities and towns to comply fully and completely with all of the 
items of local co-operation as contemplated by Congress and as 
stipulated in the congressional acts or documents concerned. 45 

Statutory provision is also made for the control of vessels using the ports 
and other waters of the State. This statute requires the use of identifica
tion numbers of certain types of motorboats and specifies certain lights and 
equipment and regulates the operation of motorboats.46 Additiortal infor
mation can be found in Appendix V. 

Lakes 

The definition of a lake is similar to that of a watercourse. The primary 
difference in these bodies of water is the current which is characteristic of a 
watercourse but does not substantially exist in lakes. 4 7 Artifically created re
serviors are not included in this section, but are discussed in the section re

lating to artifically confined water. 

The amount of Virginia law applicable to lakes is small, because this 
type of water is relatively scarce in the State. Those general legal principles 
normally applying to lakes are basically the same as those for watercourses.48 

One legal principle developed specifically for application to lakes is that 
concerning the right to use the surface. 
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In the case of inland lakes where the titles of the several 
riparian owners include the land covered by water, they may, 
as a general rule, together with their lessees and licensees, use 

45~ .• section 62.1-149 [now section 62-117.2 (Supp. 1966)]. 

461bid., sections 62.1-166 to -86 (now sections 62-174.1 to -174.19). 

4793 C. J. S., Waters, section 103. 

481 bid., section 104. 



the entire surf ace of the lake for boating and fishing, so far as 
they do not interfere with the reasonable use of the water by other 
riparian owners . .. . 49 

The court has held that the rule of common use does not apply in a 
situation where ownership of the bed of the lake is not based on riparian 
rights, but rather on deeds to definite and specific portions of the lake. The 
court quoted from Annot., 57 A. L. R. 2d 569, 592 as follows; 

In cases where various parts of the soil under a private lake 
are owned by different persons, and in which it does not appear 
that ownership was based on riparian rights, it has generally been 
held that each owner has exclusive rights to the use of the surface 
of the water over his land, or at least that the owner of a larger 
portion can exclude from it the owner of a small protion.50 

We hold that the ·complainants have exclusive control and 
use of the waters above their portions of the bed of the pond, and 
that they have the right to erect a fence on their boundary line 
across the pond to prohibit others from boating, fishing and 
trapping on their property.51 

Statutory regulations regarding the regulation of commercial and plea
sure boats are included in Append.ix V. 

Springs 

There is no separate and distinct body of law which applies solely to 
springs. Because of their physical nature, the applicable law is a combination 
of both surface and ground water doctrines. The law applicable to the water 
while it is "upstream" from the spring can be considerably different from the 
law which is applicable to the same water after it passes from the Spring. 

The rights of the owner of a spring in its flow of water as against upper 
land owners from whose property the water flows depends on the nature of 
the underground flow. This flow can take the form of either an underground 
watercourse or percolating ground water. 

If the flow leading to a spring takes the form of an underground water
course, the upper land owner is entitled to a reasonable use of the water 

491mproved Realty Corp. v. Sowers, 195 Va. 317, 323, 78 S.E. 2d 588 ( 1953). 
See also Wichkouski v. Swift, 203 Va. 467, 469, 124 S.E. 2d 892 (1962). Both 
the above cases quote with approval from 22 Am. Jur., Fish and Fisheries, section 21. 

50wjchn11skj II Swift, 203 Va. 467, 470, 124S.E. 2d 892 (1962), quotingfrom 
57 A. L. R. 2d 569, 592,section 10. 

51lbld. at 471. 
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only,52 a relative matter dependent on the circumstances of each individual 
situation. 

If the flow to a spring does not take the form of an underground water
course, the rules of the percolating ground water doctrine are applicable. 
The development of this doctrine is incomplete, but certain of its aspects 
which relate to springs have been given consideration by the court. 

One of the most important principles concerning the rights to the 
continuance of flow from a spring is that a reasonable, legitimate use of 
property which destroys an adjoining landowner's spring supplied by 
percolating water produces no liability. Although this principle has been 
held to apply to any reasonable use of property, 53 it has been developed 
primarily in a group of cases dealing with the destruction of springs by 
mining operations on the adjoining land.54 

However, the court has indicated that one mining coal beneath land 
whose surface is owned by another is liable for damages to a spring when 
the damage is through failure to support the surface property. 

'' The owner of the coal is liable to the surface owner if a 
spring is ruined through failure to support the surface properly, 
but not where the injury to the spring is caused by the mining 
operations when the support to the surface is sufficienl55 

The rights of a spring owner to use its water against a lower property 
owner are dependent on the nature of the downstream flow. This dow~
stream flow may take any of several forms. The water may flow on the 
surface in a defined channel as a natural watercourse, it may spread out 
over the land and flow as diffused surface water, or it may go under
ground and take the form of either an underground watercourse or per-

52Mi!ler v Black Rock Sprjnqs Improvement Co., 99 Va. 747, 40 S.E. 27, 86 Am. 
St. Rep. 924 ( 1901). 

53couch v Clinchfield Coal Coro 148 Va. 455, 139 S.E. 314 (1927). 

54clinchfield Coal Coro v Compton 148 Va. 437, 139 S.E. 308, 55 A. L. R. 

1376 (1927); Couch y. Clinchfield Coal Corp., 148 Va. 455, 139 S.E. 314 (1927); 
Oakwood Smokeles;; Coal Corp. v . Meadows, 184 Va. 168, 34 S .E. 2d 392 (1945); 

C & W Coal Corp v Salyer, 200 Va. 18, 140 S.E. 3d 50 ( 1958). 

55stonegapL Colliery Co v Hamilton 119 Va. 271, 296-97, 89 S.E. 305 (1916); 

See also, Kerr v Clinchfield Coal Corp, 169 Va. 149, 157, 192 S.E. 714 (1937). Both 

cases quote from Gumbert v. Kilgore, 6 Cent. Rep. 406. 
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colating ground water. The applicable law in any particular situation will be 
that which applies to the general category of flow into which the given flow 
falls. The court has resolved rights in all these forms of flow except the one 
involving diffused surface water flow from a spring. 

If the flow is in the form of a surface watercourse, the court has held 
that the water of the spring itself is to be treated the same as the water of 
the watercourse. 

Though the diversion of the water is made from a spring, 
yet it appears that the spring is a source of the stream. Therefore, 
a diversion of the water from the spring is nevertheless a diversion 
of the stream.56 

When the water of the spring passes back into the ground, ground 
water law will apply. If the water flows from the spring in a marked channel 
and then goes by an underground channel, reappearing in such a manner that 
it is identifiable, the owner of the spring will be limited to a reasonable use 
of the water in the spring, and he will not be allowed to interfere with the 
natural flow of the water beyond this reasonable use. However, if the water 
disappears wholly on the spring owner's property, and reappears on other 
property only as seepage, or if the water cannot be later identified with 
that of the spring, the owner of the spring may dispose of the water as he so 
desires.57 

56Town of Purcellvj!!e v Potts 179 Va. 514, 522, 19 S.E. 2d 700 ( 1942), 
quoting from Roberts v Martin 72 W. Va. 92, 77 S.E. 535 ( 1913). 

57Hennjnger v McGjnnjs 131 Va. 70, 108 S.E. 671 (1921). 
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ARTIFICALLY CONFINED WATER 

The law that applies to artificially confined water differs somewhat 
from that which is applicable to water in its natural state. Some types of 
confinement reduce water to private property, and the laws that regulate 
its use while in the natural state are, therefore, limited in applicability. The 
laws of personal property have an important part in regulating the use of 
such water, and the rights that attach to it are often established by contract. 
The extent of the difference between the law applicable to artificially con
fined water and that applicable to water in its natural state is dependent on 
the nature of the artificial confinement. Water can be artificially confined in 
( 1) ponds and artificial lakes, ( 2) artificial channels and drains, and ( 3) 
water and sewer works. 

Ponds and Artificial Lakes 

The legal rights associated with ponds and artificial lakes are deter
mined by the source of the impounded water. When the source of the water 
is a natural watercourse, the rights in the impounded waters are' governed by 
the rules of law applicable to the rights in the watercourse. Thus, the owner 
of land on which such a pond is located is not the owner of the water and is 
entitled only to a reasonable use thereof. l When the source of the water 
is diffused surface water, the rights in the impounded waters are more 
absolute since such waters are the private property of the landowner.2 

Artificial Channels and Drains 

The law concerning water in artificial channels is considerably different 
from that applicable to water flowing in a natural watercourse. The nature of 
the difference is indicated by the following passage from a case involving the 
water flowing in a waste race of a mill. 

The natural corporeal right in question [to the unin
terrupted flow of water in a channel J is possessed by riparian . 
owners of land on natural channels of watercourses only. Such 
righf does not exist in the water flowing in an artificial 
channel. The right, of those owning land bordering upon or 

193 ~Waters, section 145. 

2virginia, ~section 
October 1, 1968; (now section 

62.1 - 105 (H 277, April 5, 1968, becomes effective 
62-94.2 (Supp. 1966) ). 
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through which artificial channels pass, to the use of the water 
flowing therein, is not a natural right, nor a corporeal right, but 
an incorporeal right, which can be acquired only by grant, express 
or implied, or by prescription . .. .3 

The principle that no riparian rights attach to water in a canal has 
been consistently upheld in Virginia. There have been a number of cases to 
come before the court of appeals involving rights in such water, and the 
only rights which have been recognized have been those based on contracts 
or franchises. 4 

Construction of artificial channels and other drainage works on or 
through land owned by others requires special legal authorization. There are 
several methods by which such authority can or has been obtained. At an 
early period in Virginia history, when navigation was of greater importance as 
a means of transportation, certain canal construction was authorized by 
direct act of the state legislature. An example of such a canal was one 
constructed along the banks of the James River. An act passed as early as 
17845 authorized the creation of a special company to construct this canal.6 
Another means of obtaining the right to construct a canal is through the 
provisions of the Milling Act. This act permits the construction of a canal in 
connection with a milldam. 7 It is discussed in the section of this report 
dealing with obstructions in natural water~ourses. 

Acquisition of Drainage Rights 

Individual landowners may acquire rights to drain their land through 
that of another by applying to the circuit court of the county or the 

3Kjrk v Hoge 123 Va. 519, 532, 97 S.E. 116 (1918). 

4see, e. g., lahp H Heald Ca v C&D By., 168 Va. 128, 190 S.E. 325 (1937); 

lohosnn" I ake Drnmmapd Canal and Water Co, 125 Va. 139, 99 S.E. 771 (1919); 

Hurt & Son v Myers, 83 Va. 167, 1 S.E. 911 ( 1887). 

511 Hen. Stat. 450. 

6The authority vested in this company and its successors by the state is dis
cussed in Old Domjnjon Iron and Nail Co v C&O Ry 116 Va. 166, 81 S.E. 108 

(1914). 

7va Code Ann section 62. 1-116 (H 277, April 5, 1968, becomes effective 

October 1, 1968; now~ section 62-95, ( 1950). 
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corporation court of the city in which the whole or a part of the other land 
lies. If the court thinks the drainage requested is proper, it issues an order 
appointing five commissioners who must be freeholders, any three of which 
may go upon the land and ascertain and report what damages may result 
from the proposed drainage. The commissioners also may inquire into the 
mode of drainage planned by the applicant and determine if it be proper. 

If the requested leave is granted, the applicant must pay or secure to 
the satisfaction of the parties any compensation ascertained by the com
missioners and all of the costs of the proceeding. 8 

Drainage Projects Law 

Special drainage projects can be established for the drainage of wet, 
swamp, or overflowed lands. Such projects are established by the circuit 
courts of Virginia when the terms and conditions of the Drainage Projects 
Law are satisfied. 

The creation of a drainage project begins with the preparation of a peti

tion which must be signed by 51 per cent or more of the owners who own 
51 per cent or more of the land within a proposed project. When such a 
petition is filed with the clerk of the circuit court of any county in which a 
part of the lands is located, the clerk issues a summons to be served on all 
the landowners who have not joined in the petition, and whose lands are 
affected or included in the proposed drainage district to show cause why the 
project should not be undertaken. After determining the sufficiency of the 
petition, the circuit court shall appoint a board of viewers. The board shall 
consist of three interested resident freeholders of the proposed project who 
have been elected by a majority of the petitioners. 

The preliminary establishment of a drainage project is based primarily 
on a report by the board of viewers. This report follows an examination of 
the affected land and sets forth the practicality and probable benefits of the 
prop~sed project. After a hearing on the report of the viewers, the court 
makes a decision concerning the preliminary establishment of the project. 

If the circuit court makes such a preliminary establishment, the board 
of viewers may make a complete survey and the necessary plans and specifica
tions to be filed with its final report. The board also has the duty of assessing 
the damages and benefits that will result from the project. If the court is of 
the opinion that the cost of construction together with the assessed damage is 

Bvirginia, ~ sections 21-428 to -432 ( 1960). 
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not greater than the benefits and increased value which will accrue to the 
lands, it confirms the final report of the board of viewers and declares the 
project to be finally established. 

Lands benefited by the drainage project are assessed in direct 
proportion to the benefits received. These assessments constitute a lien upon 
the lands assessed with the payment thereof, second only to the state, 

county and district taxes and levies. 9 

Soil Conservation Districts Law 

The Virginia Soil and Water Conservation Commission. created by the 
Soil Conservation Districts Law, is the agency of the State responsible for 

exercising the powers and performing the duties established by this law. 
The Commission's duties include, among others, the coordination of and 
assistance to the various soil and water conservation districts organized 
under the Soil Conservation Districts Law. 

The creation of a soil and water conservation district begins with a 
petition to the Commission by a majority of the owners of land lying within 
the limits of a proposed district, which a majority of owners must also own a 

majority of acres of land within the limits of such proposed district. 
After a hearing, the Commission may deny the petition or hold a referendum 
to determine the practicality and feasibility of the proposed district. With the 
results of referendum as a guide, the Commission determines whether the 
district should be created, provided, however, that an affirmative answer 
cannot be given unless at least 2/ 3 of the votes cast in the referendum were 
cast in favor of the creation of the district. 

The soil and water conservation districts organized under the provisions 
of this law constitute governmental subdivisions of the state and are public 
bodies corporate and politic. They have the power to develop comprehensive 
programs and plans for the conservation of soil resources and flood 
prevention. This power includes the right to formulate reg,ulations governing 
the use of lands within the district. When these regulations are prescribed in 
ordinances adopted pursuant to the provisions of the Soil Conservation 
Districts Law, they have the force and effect of law in the district and are 
binding and obligatory upon all occupiers of lands within such district. 
These regulations may include the following: provisions requiring certain 
engineering operations, including the construction of terraces, terrace outlets, 
check dams, dikes, ponds, ditches, and other necessary structures; provisions 

91.hid., sections 21-292 through 21-426, (1960) as amended (Supp. 1966). 
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requiring observance of particular measures of cultivation; specifications of 
cropping programs and tillage practices to be observed; provisions for other 
the retirement from cultivation of highly erosive areas; and provisions for 
other measures which may assist in soil conservation. 

Watershed improvement districts can be established within soil and 
water conservation districts when it is found that soil conservation will be 
promoted thereby. A watershed improvement district established under the 
provisions of this law has all the powers of the soil and water conservation 
district or districts in which it is situated. In addition, the law provides for 
a special tax which can be levied in a watershed improvement district under 
certain circumstances.10 

City Public Facilities District Law 

The City Public Facilities District Law11 .applies to any city having a 
population of more than 50,000, but less than 61,000 according to the last 

preceding United States census and a land area of less than 70 square miles, 
but more than 50 square miles. 

This law authorizes the creation of certain taxing districts in cities 
meeting the qualifications and confers upon the governing bodies thereof 
power to provide certain facilities and services therein. As used in this act, 
"facility" or "service" means the dredging and/or bulk heading of any river, 
stream, creek, marsh, or other low-lying area for the convenience or im
provement which may be deemed necessary or advisable for promoting and 
furthering health, safety or general welfare of the public in the district. 

The necessary funds for carrying out the purposes for which a district 
is created can be raised through the issuance of bonds by the governing 
body of the city in which the district is located. In order to pay the 
charges incident to the establishment, maintenance, or operation of any 
facility or service provided by a district, the governing body of the city 
may levy taxes on property in the district subject to Jocal taxation or levy 
assessments against property owners making use of such service or facility. 
Levies or assessments made for this purpose become a lien on the property 
next in succession to city taxes. 

10.lJ:i.ist.., sections 21-1 to -112.21 (1960). 

111bjd section 21-427.1 (includes the City Public Facilities Law by reference 
to Virginia, Acts Of Assembly chapter 414 ( 1956). 
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Water and Sewer Works 

Since water supply and sewerage systems are so intricately related to 
public health, their operation is closely regulated by state law. The general 
supervision and control over all such waterworks in the state and the waters 
contained therein is exercised by the State Board of Health.12 All sewerage 
systems are under the general supervision of the State Department of 
Health and the State Water Control Board jointly.13 

. 
Statutory control over public water supplies in general is given by the 

Public Water Supply Law.14 This law makes the operation of public water 
supply systems without a written permit from the State Board of Health a 
punishable offense. Such permits are issued after application is made to the 
Board, if the proposed supply appears not to be prejudicial to the public 
health. If investigation reveals that a public water supply is a menace to 
health, the Board has authority to issue an order requiring such changes 
in the source of the water supply, the water works, or in the method of 
purification as it seems necessary. Permits issued by the Board may be 
specified ,to run for a certain definite period only, and every permit issued 
by the Board is revocable upon proper notice at any time it is shown by 
investigation that the water furnished is no longer safe for drinking or 
domestic use, or that the capacity of the water works in inadequate. 

General ~tatutory control over sewerage systems is provided by the 
State Water Control Law,15 which is discussed in the section of this report 
devoted to the legal aspects of the pollution of natural watercourses. The 
primary control which this law exerts over the operation of sewerage systems 
is the requirement that discharges of sewage into the water of the state 
must be authorized by a certificate from the State Water Control Board. 

There are several different statutes which provide authorization for 
the establishment and operation of water supply systems, sewerage systems 
or both types of systems jointly. Each of these laws enables the authority and 
responsibility for providing certain services to the residents of definite areas 
to be placed in a special body or organization. The laws are somewhat 

12va Code Ann section 62. 1-46 (H 277, April 5, 1968, becomes effective Oct. 
1, 1968; now~section 62-47 (Supp. 1966) ); 

13l!!..i.Q.....jection 62. 1-31 (now section 62-39 ( 1950) ) . 

141 bid., sections 62. 1-14 to -44. 1 (now sections 62-43 to -61 ( 1950) ) . 

15lbid., sections 62.1-45 to -63 (now sections 62-10 to -42, as amended (Supp. 
1966) ). 
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different in the areas to which they are applicable, the types of services 
which can be provided, and the nature and form of the administrative 

agency. 

Countries, Cities, and Towns 

The general laws conferring powers upon the counties, cities, and towns 
of Virginia give them power and authority to establish and operate sewage 
systems and water supply systems, or to contract with private companies 
for these services. 

The governing body of the county, city, or town which operates its 
own sewage or water supply syst~m is responsible for the administration 
of the system. These governing bodies have the authority to make the 
necessary financial arrangements, including the selling of bonds; to set 
charges for persons using the services provided; and to establish rules and 
regulations regarding the operation and use of the systems, provided that 
the general restrictions and limitations of the state law regarding these 
matters are not exceeded.16 

Public Facilities District Law 

The Public Facilities District Lawl 7 authorizes the creation of certain 
districts in any county having a population density of more than 500 but 
less than 1,000 per square mile, and a land area ofless than 70 but more than 
30 square miles, or in any county having a land area of more than 30 square 
miles but less than 85 square miles, all according to the last preceding 
United States census. Also included are counties adjoining a county having 
a population of more than 1,000 inhabitants per square mile, which county 
contains an urbanized fringe of a city containing more than 500,000 in
habitants. Districts created under this law can provide the following facilities 
or services: sewer systems, water supply system, garbage collection system, 
parks, malaria control, drainage system, swimming pools, recreation areas, 
heating system, gas system, police protection, light systems, sidewalks, curbs 

and gutters, fire protection service, power systems, alleys, streets, and any 
other convenience or improvement deemed necessary or advisable for 
promoting, protecting, and furthering the public health, safety, and 
walfare. 

16va Code Ann sections 15.1-236 to -256 ( 1964), as amended (Supp. 1966). 

171bjd section 21 -427 (1960), as amended (Supp. 1966) (includes the Public 
Facilities District Law by reference to Virginia, Acts of Assembly chapte~ 93 ( 1946) as 
amended by Acts of Assembly, chapter 363 ( 1952) ). 
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The powers and duties conferred or imposed by this act can be 
exercised and performed by the board of supervisors or other governing body 
of the county in which a district created under this act is located. The 
powers and authority of this governing body include the power to issue 
bonds,. the power to levy taxes and assessments upon all real property in a 
district, and the power and authority to perform any other act needed to 
further the safety, health, and general welfare of the public in a district. 

Virginia Water And Sewer Authorities Act 

This act provides the political subdivisions of the state with the right 
to create water authorities, sewer authorities, sewage disposal authorities, a 
garbage and refuse collection and disposal authority, or any combination 
of parts thereof. 

The governing body of a political subdivision, defined in the act as a 
county, municipality, and any institution or commission of the state, or the 
governing bodies of two or more of these subdivisions, can signify their 
intention to create such an authority by ordinance or resolution. This 
ordinance or resolution must be followed by a public hearing and under 
certain conditions, by a referendum. If the State Corporation Commission 
finds that the proceedings are conducted according to law and estimated 
costs and rates of proposed projects are fair and equitable, it issues a 
certificate of incorporation or charter and thereupon the authority is deemed 
to have been lawfully created. 

An authority created under the provisions of this act is considered to 
be an instrumentality exercising public and essential governmental functions 
to provide for the public health and welfare and is given the necessary powers 
to accomplish its purposes. The powers of each authority are exercised by 
five members, or not less than one member from each participating political 
subdivision, selected in the manner and for the terms, not to exceed 
four years, provided by the ordinance or resolution creating the authority. 
Since each authority is a corporate body, it can sue and be sued, but it 
cannot pledge the faith and credit of the state or of any political s.ubdivision 
thereof in its financial transactions.18 

Sanitary Districts 

Under the provisions of this act, the circuit court of any county or the 
corporation court of any city, upon proper petition, may make an order 

18va Cade Ann., sections 15.1-1239 to -1270 (1964). 
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creating a sanitary district or districts in and for the county or city. The 
final establishment of the district and the final determination of its 
boundaries are decided at a public hearing at which any interested person can 
answer the petition and make defense thereto. 

The control of a sanitary district lies in the governing body of the 
county or city in which it is located. The services which can be provided in 
such a district by the governing body include motor vehicle parking lots, 
water supply, drainage, sewerage, garbage disposal, heat, light, power, gas, 
sidewalks, curbs, gutters, streets and street name signs, frre fighting systems, 
community buildings, and other recreational facilities. Sanitary districts are 
special taxing districts for the purposes for which created, and the governing 
body can levy an annual tax upon the property in the district subject to 
local taxation if necessary .19 

Sanitation Districts Law of 1938 -- Tidal Waters 

A sanitation district established under this law can include any integral 
body of territory within which are situated waters affected by the ebb and 
flow of the tide, provided that the boundaries of such a district meet certain 
specific conditions. 

The initial step in the creation of such a district is the presentation of 
a petition complying with the requirements of this law to the circuit court of 
any county or the corporation court of any city which is included in whole 
or in part in the proposed district. The court thereupon makes an order 
filing the petition and fixing a day for a public hearing by such court on such 
petition. 

If, upon such hearing, the court is satisfied that the allegations of the 
petition are sustained, the petition conforms to the law, the property in the 
proposed district will be benefited by the creation of the district, the public 
interest served, and the public health protected by such creation, it makes 
an order requiring the opening of a poll to determine the sense of the 
qualified voters of the proposed district. The district is legally established 
if a majority of the voters voting at the election vote in favor of the creation 
of the district. 

Each district created under this law is known as a "commission." 
Each commission constitutes a corporation and a political subdivision of 
the state, established as a governmental instrumentality to provide for the 

19.l.b.id... sections 21-113 to -140.2 (1960), as amended (Supp. 1966). 
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public health and welfare. Each district has a board or commission, consisting 
of five residents of the district appointed by the governor to manage and 
control the functions, affairs, and property of the corporation; and to 
exercise all of the rights, powers, and authorities and perform all of the 
duties conferred or imposed upon the corporation. 

The purpose of every commission is the relief of the tidal waters of 
the district from pollution. In order to carry out this purpose, each 
commission is given all the necessary powers to collect and dispose of 
sewage from the district. When facilities reasonably sufficient for the disposal 
of sewage have been provided by a commission for a part or parts of a 
district, and such part or parts have been bounded and described in a 
proper notice; no county, city, town, other public body or person can 
discharge in to the tidal waters of that part or parts of the district any 
sewage, industrial wastes or other refuse which may cause· or contribute to 
pollution. 20 

The provisions of this law are nearly identical to the provisions of the 
Sanita.tion Districts Law of 1938. The difference is that the 1938 law is 
applicable to territory within which are located tidal waters, and the 1946 
law is applicable to territory within which are situated rivers, creeks, or 
other watercourses not affected by the ebb and flow of the tide.21 

20~ sections 21-141 to -223. 

211bjd, sections 21-224 to -90. 
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REMEDIES FOR INFRINGEMENT OF WATER RIGHTS 

Two basic remedies for the infringement of water rights are actions at 
law for damagesl and equity actions for injunctions. 2 The appropriate 
remedy in an individual case is determined by the particular circumstances 
of that case. Actions for damages are the most common type of relief, with 
injunctive relief being reserved for cases of continuing trespass or special 
ca~es for which there is no adequate remedy at law (the classical reason for 
equity jurisdiction). 

In determining whether or not an injunction will be granted, the 
court weighs the injury that may accrue to one or the other party and to 
the public if the injunction is granted or refused. Where the granting of the 

injunction will cause the defendant to suffer injury excessively out of 
proportion to the injury suffered by the plaintiff, or if a serious detriment 
to the public would result, the injunction may properly be denied and the 
parties left to settle the matter in a law action.3 

In r,nany water rights cases, the injury incurred is continuous or re
current. As a general rule of law, all damages must be recovered in one 
action when the act causing the injury is permanent and at once productive 
of all the damage which can ever result from it.4 However, in some cases of 
doubt concerning the permanency of the injury, the right to bring 
successive actions has been upheld.5 

In all cases of doubt respecting the permanency of the 
injury the courts are inclined to favor the right to bring successive 
actions. Otherwise, the effect would be to give the defendant, 
because of his wrongful act, the right to continue the wrong; a 
right equivalent to an easement. A right in land cannot be thus 
acquired. On the other hand, such a principle would involve 

1Virginia Hot Springs Co v McCra¥ 106 Va. 461, 56 S.E. 216 (1907). 

2Akers v Mathiesoo Atkaii 11\hrks 151 Va. 1,44 S.E. 492 (1928). 

3Akers v Mathjeson Alkali Works 151 Va. 1, 144 S.E. 492 ( 1928). 

4Vjrginja HotSprjngsCo v McCray, 106 Va. 461, 56 S.E. 216 (1907). 

5wrjqht v Cjty of Richmond 146 Va. 835, 132 S.E. 707 (1926); Norfolk & 

_w 8¥. v A~e?, 118 Va. 428, 87 S.E. 558 (1916); Virginian 8¥ v leffries, 110-v.;:-
471, 66 S.E. 731 (1909); Amerjcan Locomotjve Co . . y Hpffmaa· 108 Va. 363, 61 
S.E: 759, ·128 Am. St. Rpts. 953 (1908); Southsjde R R y Danjel 20 Gratt (61 Va.) 
344 ( 1871). See also, 2 Wood N11isapces, section 869 (3d ed.). 
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the injustice of compelling the defendant to pay for a perpetual 
wrong, which he would perhaps put an end to at once on the 
adjudication that the erection is a· nuisance. 6 

Statute of Limitations 

A remedy which exists for the infringement of a water right will be lost 
if the injured party fails to take timely action. 7 The Virginia statute of 
limitations on such actions is five years.8 It starts to run at the time the 
cause of action accrues to the injured party.9 The cause of action arises at 
the time the injury actually occurs, regardless of the time the act which 
causes the injury is performed.10 

Undoubtedly where there is a permanent structure, causing 
immediate damage to real estate, the cause of action at once 
arises, but where the damage to the real estute arises from a 
cause not then immediately effective, then a different principle 
is applicable and the cause of action does not arise until the 
injury can be shown. The reason and justice of this is perfectly 
apparent, for a plaintiff who merely feared ultimate damage to 
his property under such circumstances would invite defeat if he 
only relied upon his fears and was unable to prove any actual 
damage. So the courts have formulated the general rule. thus: 
Whenever any injury, however sli~ht it may be, is complete at the 
time the structure is completed, the cause of action then accrues; 

but whenever the structure is not legally injurious there is no 
cause of action until such injurious consequences occur, and it 
accrues at the time of such consequential injury. If the act com
plained of is perfectly lawful, so far as concerns the person who 

6Norfolk & W. Ry v Allen 118 Va, 428, 438, 87 S.E. 558, 561 ( 1916), 

quoting from Sutherland, Damages (3d ed). Sec 1039 at 3034. 

7Virajnja Hot Sprjnqs Co y McCray 106 Va. 461, 56 S.E. 216 (1907) . 

8va Code Ann., section 8-24 ( 1957). 

9G L Webster Co v Steelman, 172 Va. 342, 1 S.E. 2d 305 (1939); Virginia Hot 

Sprjngs Co y McCray 118·Va. 428, 87 S.E. 558 ( 1916). 

10G. L. Webster Co. c. Steelman, 172 Va. 342, 1 S.E. 2d 305 (1939); City of 

Portsmouth y Wejss 145 Va. 94, 133 S.E. 781 (1926);Soythern Ry v Leake, 140 Va. 
438, 125 S.E. 314 (1924); Southern Ry y Watts 134 Va. 503, 114 S.E. 736 (1922); 
Worley v Mathjeson Alkali Works 119 Va. 862, 89 S.E. 880 ( 1916); Norfolk & W 
Ry y Allen 118 Va. 428, 87 S.E. 558 (1916); McKjnney v Trustees, 117 Va. 
763, 86 S.E. 115 (1915); Vjrgjnia Hot Sprjngs Co v McCrav •. 106- Va. 461, 56 S.E. 

216 ( 1907). 
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alleges such an injury to his property, the cause of action does not 
accrue until he can show that such injury has been sustained ... .11 

Mitigation of Damage 

A person injured by the infringement of his water rights has the duty 
to mitigate the damage by the exercise of ordinary care. An instruction to a 
circuit court jury, subsequently approved by the court of appeals, stated: 

The court instructs the jury that it is the duty of a person 
injured by the wrongful act of another to take such reasonable 
precautions to prevent increase of injury as would be taken by a 
reasonable man under the circumstances; and if the jury believe 
from the evidence that the plaintiff failed to take such pre
cautions and that the injury which the jury may believe from the 
evidence the plaintiffs have suffered was thereby increased, the 
defendants are not responsible in damages for the amount of 
such increased injury . . . .12 · 

The burden of showing that the actions of the plaintiff increased the injury 
incurred is upon the defendant.13 

In a case involving the diversion of a watercourse, the court discussed 
the limits of the duty of an injured reparian owner to minimize his 
damages: 

The owner of property is not obliged to so use his own 
property that another may not injure it. If an injury is 
merely threatened, no action lies for the threat, and the property 
owner is under no obligation to attempt in advance to minimize 
the results of a wrong which may never be inflicted. If the 
injury is intermittent and recurrent, entire damages cannot be 
recovered in a single action, as the injury may never be repeated, 
and for that reason there is not duty resting upon the party 
injured to attempt to minimize its consequences. But where the 
injury is permanent in its character and continuous in its 

1 1southern Ry v Leake, 140 Va. 438, 441, 125 S.E. 314 ( 1924). 

12Arminjus Chemjca! Co v Landrum 113 Va. 7, 19-20, 73 S.E. 459, 38 L. R . A. 
(n.s.) 272, Am. Cas. 19130, 1075 (1912). 

131 bid. at 20. 
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consequences, entire damages may be recovered in a single 
action, and the duty rests upon the injured party to minimize its 
consequences if it can be done at moderate expense and by the 
exercise of ordinary care. . . .14 

In City of Rjcbmand v · Cbeatwaad,15 plaintiffs land was flooded on 
two occasions due to defendant's obstruction of a natural watercourse. The 
defendant contended that the plaintiff was not extitled to recover for the 
damages arising from the second flooding because he (plaintiff) did not 
build a retaining wall after the first flood in anticipation of another 
flood. The court held that one who has been injured does have the duty to 
mitigate that injury, but that he is not bound to anticipate and provide 
against further injuries. 

14Norfo!k & W Ry v A C Allen & Sons 122 Va. 603., 610, 95 S.E. 406 
(1918). 

15cjty of Rjchmond y Cheatwood, 130 Va. 76, 107 :S.E. 830 (1921). 
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RECOMMENDATIONS 

The suggested recommendations point out deficiencies in the area of 
water rights and their adjudication. Feasible alternatives proposed are 
general in nature and are not designed to indicate specific legislation. 

I. The law should recognize the interrelationships between 

water in the different phases of the hydrologic cycle. 

When water falls to earth in the form of rain, some of its flows over
land until it becomes part of lakes and streams, some infiltrates into 
the earth and becomes groundwater, and some immediately evaporates 
and passes back into the atmosphere. The completion of the hydrologic 
cycle requires that substantially all of this water eventually be re
turned to the atmosphere by evaporation, but the water is available 
for use while in its various phases prior to evaporation. 

Sources of Usable Water - The primary sources of usable water 

are overland flow, confined bodies of surface water, and groundwater. 
Although these sources of water may appear to be independent of one 
another at any instant, it is evident that the supply of water from 
any one source ultimately has some connection with the supply in the 
other sources. For example, water cannot be withdrawn indefinitely 
from the groundwater reservior without some effect on nearby bodies 
of surface water, nor can overland flow be captured continuously with
out affect on bodies of surface water. 

Recognition of Interrelationships - Law which does not recognize 

the interrelationships between the various phases of the hydrologic 
cycle does not have a sound logical basis. Consider the situation where 
groundwater is being pumped close to a natural watercourse. Heavy 
pumping of the well might have a significantly larger impact on the 
water available to a lower riparian than the use being made by an upper 
riparian. The courts in adjudicating the right to pump would be making 
an allocation of surface water because, of the interrelationship of the 
phases of the hydrologic cycle, but water law which makes no 
recognition of these relationships would not have preceived the impact 
of the decision. Therefore, a realistic and meaningful regulation of 
rights in water requires that the applicable legal principles be cogni
zance of the physical laws involved. 

II. There is need for a State agency to administer water rights. 
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The defmition of water rights and the settlement of conflicts tradi
tionally has been the duty of the courts of the State. With the in
crease in the number of such conflicts arising out of greater demand for 



water and the more crowded court dockets, this system of water rights 
adjudication is rapidly becoming inadequate, and there is need for 
revision. 

Establishment of Agency - The establishment of a agency with 

authority for resolving such conflicts could do much to alleviate the 
situation and promote efficiency. Conflicts could be resolved quickly 
by water law specialists. Consultation with the agency could be made 
compulsory before the parties to a conflict resorted to court action, 
or provision could be made so that courts could refer special problems 
to this agency for recommendations. Of course, appeal from the 
decisions of the agency to the courts of the State would always be 
available. 

Emergency Powers of Agency - Special emergency powers could 

be bestowed upon this agency so that in time of critical shortage of 
water complete control of water rights could be vested in the agency 
for some limited period of time specified by statute. Such control 
would allow available water to be apportioned during these periods 
and much confusion and conflict avoided. 

Relationships with Other Agencies - The statute creating such an 

agency should spell out practical and administratively feasible con
nections between the new and previously existing agencies. It is 
difficult to see how the planning aspect of water resource develop
ment and the effecting of a State water policy can be separated from 
the day-to-day administration of water rights. Therefore, the operations 
of the two agencies involved would have to be closely related if the two 
functions were not performed by the same agency. A formal association 
between this proposed agency and the State Water Control Board ~lso 
would be necessary because the quantity and quality aspects of water 
use are not independent of one another. 

Change in Nature of Water Rights - The creation of such an 

agency would not mean a radical departure from the basic nature of 
existing water rights. The control exercised by such an agency over the 
quantity aspects of water use could be comparable to the control 
exercised by the State Water Control Board over the quality aspects 
of water use. 

III. A permit system would greatly facilitate the administration 
of water rights. 

A permit system enacted in conjunction with legislation establishing 
the above proposed agency would allow a more efficient administration 
of water rights. At any given time, the agency in charge would know 
the · number and nature of all major water uses and would therefore be 
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in a superior pos1t1on to make administrative decisions to protect 
existing and allowing future water uses to be consistent with the 
available water resources. 

Vested Water Rights - Vested water rights would automatically 
qualify for permits. This provision would be necessary in order that 
a Constitutional question be avoided. Minor uses of water such as 
those for domestic purposes and those under a certain specified amount 
could be exempted from the licensing requirement and allowed to 
exist without a permit. 

Future Water Rights - Permits for future water uses could be 

conditioned on availability of water. Enforcement of this feature would 
require some modification of the common law concept concerning 
future water rights. At present the ownership of riparian land implies 
the existance of a water right which cannot be lost by non-use. Since 

th~ operation of a permit system must be based on the knowledge of all 
water rights existing at any given time, such a system cannot operate if 
these previously underclared rights are allowed to ripen into actual 
water uses at any time so desired by the landowners. This difficulty 
could be avoided by including a provision in the statute establishing 
the permit system which states that all water rights not in actual use 

at a certain time would be lost unless de~lared within a specified 
length of time. Such a provision might raise a Constitutional ques
tion, but if it were enacted and upheld by the courts, much of the 
confusion and insecurity of the present system could be eliminated. 
This insecurity is one of the basic weaknesses of the present system 
and is, therefore, a major reason why cha

0

nge seems desirable. 
Beneficial Use Concept - Beneficial use should be the basis and 

the measure of all water uses authorized by permits. The criteria for 
the determination as to what constitutes beneficial use would be 
established by the authorizing legislation. Application of the criteria to 
the individual case would be by the agency. The right of appeal to 
the courts of the state would be open to any aggrieved party. The 
concept of beneficial use should not be restricted by the concept of 
"riparian" and "nonriparian" land. To deny nonriparian uses of water 
which are _otherwise reasonable and beneficial solely on the basis that 
the use is "nonriparian" appears illogical and not in the interest of the 
most beneficial use of the State's water resources. 

Duration and Alteration of Permits - Permits could be issued for 

a certain specified length of time or could have indefinite duration. 
However, provision should be made so that the terms of a permit 
could be amended or the permit revoked for good cause. The power to 
revoke would be desirable where beneficial use was not being made of 



the water. Loss of the water right in such cases would not have to be 
automatic, but the law should make provisions for revoking such 
permits where there is an unsatisfied demand for water. 

Priories - Provisions should be made in the legislation for the 

establishment of priories of use. The expanding economy of the State 
may dictate that priories be established between domestic, argicul
tural, and industrial uses. Eminent domain proceeding might be allowed 
to permit the condeming of a lower use for a higher one. Priorities 
should not be considered mandatory as part of the proposed permit 
system but provision for instituting them should be available. 

IV. The rights concerning inter-basin transfers. of water should be 

determined. 

If the proposed administrative agency were to be established, it could 
decide this issue on the basis of the nature and effects of such trans
fers on an individual basis. In the absence of such an agency, the 
determination should be made by other means. Although such transfers 
would not be allowed by a str1ct application of the principles of the 
riparian doctrine which defines water rights, these transfers presently 
do exist and are likely to increase in the future. Their legal status 
should be determined while they are relatively few in number and 
before more water users become dependent thereon. Inter-basin trans
fers appear to be a logical solution to certain problem situations where 
adequate water is not available and should receive favorable legal con
sideration. However, such transfers should not be allowed to the 
extent that water rights in basins from which water is taken would 
be destroyed. Any recognition of the right to make inter-basin transfers 
should therefore be accompanied by legal provision for the protection 
of water rights in the watersheds of origin. 

V. The ownership of the beds of the waters of the State and of 

certain lands bordering these waters should be defined. 
The effect of the land grants made by the Crown of bngland and by the 
State after independence is not complet~ly understood in all cases. 
The exact effect of much of the State's early land legislation is not 
clear. As indicated in the section of this report dealing with rights 
in the beds of state' waters, the State supreme court has considered 
this issue on several occasions but has never resolved it completely. 
It appears that a thorough study into this matter and a final deter

mination of this ownership would be desirable. 
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VI Rights in groundwater should be developed more . fully. 

Percolating groundwater rights are in a somewhat undefined state. 
Liability has never been imposed on a landowner for a use of per
colating water or a use 0f property which consequently affected the 
movement of such water onto the land of an adjoining owner. The courts 
have indicated that interference with the supply of this water could 
conceivably result in liability, but they have not indicated the basis for 
such liability in the absence of proof that the interference was 
maliciously perpetrated. The absence of well defined rights in this 
type of water is inconsistent with the detailed nature· of rights in 
certain ·other types of water (such as natural watercourses) and may 
be considered a basic weakness in the State's system of water law. 
One possible method of developing the doctrine of groundwater law is 
by means of a direct application of surface water law where feasible. 
Legislation creating a permit system, for example, could be applicable 
to both surface and groundwater. 

VII. The over-all effect of any proposed water resource legislation 

on the total body of water law should be considered before 

its enactment. 
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Piecemeal legislation to solve specific problems should be avoided 
because of the increased possibility of its being inconsistent with the 
basic water policy of the State. Modification of the water laws of the 
State should be undertaken on a comprehensive basis. 



APPENDIX I 

AGENCIES AND ORGANIZATIONS HAVING AUTHORITY 
WITH RESPECT TO WATER RESOURCES 

State Water Control Board. - Five members, appointed by the 
Governor, subject to confirmation by the General Assembly, constitute the 
Board (621-20). It exercises general supervision over the administration and 
enforcement of the State Water Control Law, the purposes of which are to 
safeguard the clean waters of the State from pollution, to prevent any 
increase in pollution, and to reduce existing pollution (62.1-14). 

Among other duties, the Board is authorized and directed to study all 
problems concerned with pollution and its prevention, to establish standards 
of quality for waters, to conduct research to discover methods of preventing 
pollution, to issue certificates for the discharge of wastes, and to issue 
directives concerning pollution abatement (62.1-27). 

Department of Health. - The State Board of Health has general super
vision and control over all water supplies and waterworks in the State inso
far as the sanitary and physical quality of waters furnished may affect the 
public health (62.1-46). The Board is charged with examining water s1:1pplies, 
advising authorities when requested concerning water supply, issuing per
mits for supplying water for domestic purposes, and requiring changes in the 
source of supply or other alterations deemed. necessary (62.1-47 to -62). 
The Commissioner appoints the seven members of each commission created 
to manage a sanitation district on non-tidal waters (21-237) and establishes 
health standards for the taking and marketing of fish, shellfish, and crab 
meat (28.1-176 ). 

State Corporation Commission. - The control and regulation of the 
development of the waters of the State under the water power development 
act is vested in the State Corporation Commission which licenses the con
struction and use of dams for generating bydroelectrjc energy (62.1-82; 
62.1-85 ). It has been held that the State Corporation Commission had no 
jurisdiction to grant permission to erect a dam across a nonnavigable river 

not affecting water borne interstate commerce. (Acts 1928, c. 424, Sec. 1).
Garden C]ub of Virginia y Virginia PnhJjc Service Ca., 153 Va. 659, 151 
S.E. 161. 

The Commission issues certificated of incorporation for water autho
rities and sewer authorities ( 15.1-1246). It also enforces requirements con
cerning the location of installations, such as railroad bridges and overhead 
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wires, so as not to obstruct the navigation of any watercourse or impair 
or endanger its use by anyone entitled to such use (56-32; 56-362; 56-466 ). 

Before the first day of May each year the Commission receives a 
report from each public service corporation in the State, which is in the 
business of furnishing water or heat, or light and .paw.er, listing all of its 
property as of the first day of the preceding January (58-607). It regulates 
the rates and services of such companies (56-232 to -49) and orders 
priorities in times of shortage (56-250). 

Virginia Ports Authority - The Authority has the duty to initiate and 
further plans for the development of the ports of the State. It has the powers 
of a body corporate and is charged with many duties to be carried out for 
port development (62.1-128 to -47). 

Commission of Fisheries. - The Commission makes rules and regulations 
for commercial fishing in all tidal waters below the fall line, assigns 
oyster planting grounds to riparian owners and others, and licenses 
bathing areas in some cases (28.1-3; 28.1-108; to -09 28.1-118.1). 

Commission of Game and Inland Fisheries. - Three of this Commission's 

responsibilities are of interest here. It is authorized to control hunting and 
.fishing rights for all impounded water areas resulting from power devel
opment and to establish reserves (29-12). It is responsible for administer
ing the law concerning fish ladders at dams (29-151). The Commission also 
administers the provisions of statute concerning motorboat operation 
(62.1-168). 

Potomac River dasin Commission - The Interstate Commission on the 
Potomac River Basin consists of three representatives of Maryland, Penn
sylvania, Virginia, West Virginia, the District of Columbia, and the United 
States. It exists due to a compact entered into for the creation of the 
Potomac Valley Conservancy District, consisting of the drainage area of 
the Potomac River and its tributaries, in an effort to coordinate and expedite 
the abatement of pollution in the streams of the District. It collects and 
disseminates information, cooperates with appropriate agencies, and makes 
pertinent recommendations ( 6 2.1-6 5). 

Virginia's three representatives, appointed by the Governor, constitute 
the Potomac River Basin Commission of Virginia (62.1-66). 

Ohio River Yal1ey Water Sanitation Commission. - The Ohio River 
Valley Water Sanitation District was created by a compact between the 
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affected states entered into for the purpose of abating existing pollution 
and controlling future pollution of the streams in the Ohio drainage basin. 
Illinois, Indiana, Kentucky, New York, Ohio, Pennsylvania, Tennessee, 
Virginia, and West Virginia are the signatory states. The Ohio River Valley 
Water Sanitation Commission consists of three commissioners from each 
state and three representing the United States government. Additional 
state representation is provided by members of committees. 

This Commission has greater power than that for the Potomac River 
in that, in addition to functions which are similar, it may issue orders 
concerning the abatement of pollution to offending municipalities, corpo

rations, or persons ( 6 2.1-71). 

The three commissioners from Virginia are appointed by the Governor, 
subject to confirmation by the General Assembly, from the membership of 
the State Water Control Board (62.1-73). 

Highway Commission - Some of the functions of this agency affect 
water resources. The Commission may acquire ferries, and the necessary 
facilities, which form connecting links in highways and may grant or 
withhold permission to erect certain bridges over navigable waters (32-209; 
33-221). 

The Commissioner has the right to acquire such rights in oyster 
grounds as may be necessary and may take, or authorize the taking of, 
road materials from waters in which title to the bed is in the Common
wealth (28.1-115; 33-69). He also acts on plans of public service corporations 
for the alteration, closing, or obstruction of a highway or a stream (56-32). 

Crnmties Cities, and Towns - The counties, cities, and towns of 
Virginia may acquire, own, and operate their own water works, gas 
works, electric plants, and other public utilities (15.1-292). They may, 
either alone or in combination, signify the intention to• create a water 
authority or a sewer authority (15.1-1241). They may adopt resolutions 
joining in petitions for the creation of a proposed sanitarian district for 
the relief of the waters of the district from pollution and the consequent 
improvement of coqditions affecting the public health (21-153; 21-169; 
21-236; 21-249) .Counties may construct, maintain, and operate water 

SIJ.PPl¥,_ sewage, garbage removal and disposal, heat, light, fire fighting 
equipment, power and gas systems, and sidewalks for the use and benetit" 
of the public in a sanitary district after the creation of the district (21-118). 
[NOTE: The Public Facilities District Law gives wider authority to selected 

counties (21-427) ] . 
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The governing body of any county, city, or town may agree to the 
fulfillment of the requirements for local cooperation necessary to the 
accomplishment of river and harbor or flood control projects of the United 
States as expressed in official federal documents provided the project will 
accrue· to the general or special benefit of such county, city, or town 
(62.1-148). Cities situated on navigable streams also have the power to 
cooperate in federal navigation projects ( 6 2.1-15 5) . 

Cm.u:ts. - A circuit court may by itself or in conjunction with other 
circuit courts contract for clearing water courses of obstructions (62.1-6) . 
It may establish a stream or a canal as a lawful fence (8-870). Upon proper 
petition and after a public hearing it may create a sanitary district (21-113; 
21-114) as well as establish a drainage district (21-292). An ohstmction 
to navigation caused by a wharf, pier, or bulkhead may be abated by a 
·circuit court (62.1-165). These courts are empowered to grant leave to 
establish a ferry (33-176) and to grant or withhold leave to an individual 
to build a darn in a watercourse upon his own or another's property or 
dig a canal (62.1-116 ). There are limitations on the power of courts to 
grant leave to erect dams (62.1-8). Circuit courts and corporation courts may 
accept petitions, make orders, hold hearings, and perform other functions 
with respect to the creation of sanitation districts (21-144; 21-227). 

Department of Conservation and Development - The Director is 
charged with establishing within the Department of Conservation and 
Development the Divisions of Forestry, Geology, Parks, Industrial Develop
ment, and Planning and Water Resources through which he exercises 
appropriate powers and duties (10-8.1). The Board of Conservation 
and Development acts in the capacity of an advisor to the Director 
(10-12). 

Normally the functions of the Director are performed by the commis
sioners of the separate division, two of which are mentioned in the fol
lowing sections. 

Division of Water R esonrces - For the Director of the Department 
of Conservation and Development, the Commissioner of Water Resources 
gathers and disseminates information relative to the water powers and 
industrial advantages and resources of the State, and opportunities for 
industrial enterprises or commercial power plants; promotes the develop
ment and utilization of the water powers and other resources of the State; 
seeks investors and the establishment of rnanufactories or other enter
prises within the State; and cooperates with State, federal, and private 
agencies for the utilization of the natural resources of the State (10-116). 
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For the purpose of investigating the water power and industrial 
interests and resources of the State a comprehensive water power survey 
of the State is authorized and directed. It will be of such character as a 
study of our water power resources may suggest and used to determine the 
location and extent of the water powers of the State suitable for develop
ment for industrial purposes, commercial power plants, or other profitable 
uses. Cooperation with State and federal agencies is contemplated (10-117). 

All evidence which is taken with reference to conserving the water 
supply of the State is preserved and a report, including conclusions and 
recommendations, is made to each session of the General Assembly. From 
time to time matters of interest are published for public distribution 
(10-115). 

Division of Geolamr - Insofar as direct references in the Code to 
water resources are concerned the State Geologist is responsible for an 
examination of the streams and water powers of the State with special 
reference to their development for manufacturing enterprises, an examination 
of the water supplies of the State with special reference to the sinking of 
deep or artesian wells, the preparation of special maps to illustrate the 
resources of the State, the preparation of special reports on the geology and 
natural resources of the State, and arranging with the proper federal officials 
for cooperation in topographic, geologic, and hydrographic work (10-93). 

He prescribes what information is to be furnished to him by drillers 
of wells (10-98). 

Reports are made to the General Assembly and special reports are 
prepared for suitable distribution (10-94; 10-95). 

Advisory Council on the Yirll)nia Ernnomy. - The Governor appoints 
forty 6.ve members of the Council from the State at large so as to represent 
agriculture, industry, and commerce. Seven additional members represent 
designated State agencies (10-127). 

The Council acts in an advisory capacity and makes its recommen
dations on matters relating to the Virginia economy to the Governor and 
to the Director of Conservation and Development (10-131). 

There are seventeen committees, including the Committee on Water Re
sources, which have been created by the Council to prepare studies for and 
make recommendations to the Council. 
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APPENDIX II 

SUMMARY OF STATUTES CONCERNING POLLUTION 

State Water Contra] I aw 1 

6.2..l.:.14. Title and purpose of law . 

.6.2..l:.l.5. Definitions . 

.6..2.L.1.6. Expression of State's right to control pollution . 

.6.2...b1.1. Statement of public policy regarding waste discharges or 
other quality alterations of State waters . 

.6.2...L.1.8. Relationship between State Water Control Law and exist
ing law. 

6.2...1.:..l.9. Continuation of State Water Control Board . 

.6.2..L.20. Number, appointment, and terms of members . 

.62...l.::2.1. Qualifications of members. 

6.2..L22. Compensation and expenses of members . 

.6..2..1=..2.3. Meetings and quorum . 

.6..2...L.2.4. Records of proceedings at meetings; special orders, standards, 
policies, rules, and regulations . 

.62.1.:.2..5. Inspections and investigations by the Board . 

.62...1.:.26.. Chairman and Executive Secretary of Board. 

62 1-27 Powers and duties of Board . 

.6.2..L2.8. Regulation of industrial establishments existing on July 1, 
1946 (quoted in text). 

1Virginia, Code, sections 62.1-14 to -44.1 (H 277, April 5, 1968, becomes 
effective "Oct. 1,--;-968; now ~ sections 62-10 to -42 (1950), as amended, 
(Supp. 1966). 
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.62....L.29. Regulation of new or expanded industrial establishments 
(quoted in text) . 

.6..2...k.3.0. Regulation of other wastes. ( 1) Any owner who handles, 
stores, distributes or produces other wastes as defined in section 62.1-15 
(9), any owner who causes or permits same to be handled, stored, dis
tributed or produced or any owner upon or in whose establishment other 
wastes are handled, stored, distributed or produced shall upon request of 
the Board install facilities approved by the Board or adopt such measures 
approved by the Board as are necessary to prevent the escape, flow or 
discharge into any State waters when the escape,, flow or discharge of such 
other wastes into any State waters would cause pollution of such State waters. 

(2) Any owner under this section requested by the Board to provide 
facilities or adopt such measures shall make application therefor to the 
Board. Such application shall be accompanied by a copy of pertinent 
plans, specifications, maps, and such other relevant information as may 
be required, in scope and detail satisfactory to the Board. 

( 3) The Board shall review the application and the information that 
accompanies it as soon as practicable and make a ruling approving or dis
approving the application and stating the grounds for conditional approval 
or disapproval. If the application is approved, the Board shall grant a 
certificate for the handling, storing, distribution or production of such 
other wastes. If the application is disapproved, the Board shall notify 
the owner as to what measures the owner may take to secure approval. 

6.2....l...:3.1. Sewerage systems under joint supervision of Board and 
Department of Health . 

.6.2...h3..2. Regulation of sewage discharges existing on July 1, 1946. 
Upon the request of the Board any owner who, on July frrst, nineteen 
hundred forty-six, was discharging or permitting to be discharged sewage 
into or adjacent to the waters of the State shall within thirty days after 
such request apply to the Board for a certificate to continue such discharge 
of sewage of substantially the same volume and strength as during the 
twelve months preceding. In making the application, the owner shall furnish 
such information as may reasonably be required by the Board including: 
(1) Total population served by the sewerage system, (2) the industrial wastes 
admitted to the sewerage system, and (3) the type of treatment plant. The 
Board is authorized to issue such certificate for an indefinite period; 
provided, however, the certificate may be revoked at any time when it is 
found on investigation that there has been an increase in the strength or 
volume of the sewage as discharged into or adjacent to any State waters, 
or the Board has reason to believe an increase is contemplated. If no 

147 



satisfactory progress is made by the owner toward the reduction of pollution 
the Board may require the holder of the certificate to file reasons therefor 
or may in the case of refusal to comply with recommendations deemed 
reasonable by the Board revoke the certificate issued to such owner and 
issue a special order. No ~ertificate shall be issued by the Board authorizing 

the discharge of untreated sewage which would result in the pollution of 
the clean State waters. 

The Board is authorized to designate any area within the State or 
State waters as a polluted area due to existing sewage discharge in such 
area and each owner who contributes to the pollution of such waters in the 
area shall be subject to all the provisions of this chapter; provided, how
ever, that as to such area or State waters so declared to be a polluted area 
the Board may, in lieu of issuing an individual certificate to each owner 
therein, issu~ a special certificate as to the pollution caused by the owners 
in such area and the certificate may be granted to the appropriate authority 
of the political subdivision or subdivisions in which such owner resides. 
Any such certificate shall be subject to all the terms and conditions of this 
chapter and shall apply only to existing sewage discharge. For good cause 
shown, the Board may revoke or amend any certificate in whole or in part 
as to any owner or group of owners in the area covered by such certificate . 

.6.2...1.:::3... Regulation of new or altered sewage discharges. Every owner 
intending to construct a new sewage system or sewage treatment works 
designed to serve more than 400 persons or to extend or change materially 
any existing system or works which serves more than 400 persons shall 
file in duplicate with the State Department of Health a copy of plans, 
specifications and such other information as may reasonably be required, 
in scope and detail satifactory to the Department. 

The Department shall thereupon notify the Board that it has received 
the plans and other data. If the plans involve facilities from which there 
is or is to be a discharge to State waters, the Board shall advise the Depart
ment of the standards of quality applying to such State waters. 

The Department shall then review the plans without delay and ftle 
with the Board one copy and a report in which the plans are approved 
or disapproved. If they are not approved, the report shall state what 
modifications, if any, or changes will be required for approval. 

The Board shall review the plans and the report from the Department 
and make a ruling approving or disapproving the plans an~ stating the 
grounds for conditional approval or disapproval. If they are approved, the 
Board shall grant a certificate authorizing construction of the facilities. 

Nothing in this section shall limit the power of the Board and the 
Department in the control of sewerage systems or sewage treatment works 
serving less than four hundred persons. 
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6..2....1:..34. Board's right of entry to obtain information, etc . 

.6.2J.=3..5. Information to be furnished to Board . 

.6.2....b.16. Private rights not effected by issuance of certificate by Board . 

.62...1=3.1. Enforcement by injunction . 

.6.2...1..:.18. Right of aggrieved party to review. 

62....1=.3.9. Petition for rehearing . 

.6.2...1:4..0. Proceedings on petition for rehearing . 

.6..2.J.Al. Review by circuit or corporation court. 

6.2.1d2. Appeal to Virginia Supreme Court of Appeals; Attorney 
General to represent Board . 

.6..2..ld..3. Pollution, violation of certificate, or failure to cooperate 
with Board declared unlawful. 

.6..2...1.d.4. Penalties. 

62...1.=4.5. Pollution from boats. 

Sanitation Districts Law of 1946.2 

2.1.::.28..2. No county, city, town or other public body, or person shall 
discharge, or suffer to be disc-harged, directly or indirectly into any waters of
the district any sewage, industrial wastes or other refuse which may or will 
cause or contribute to pollution of any waters of the district, provided, that 
this provision shall be applicable only to such part or parts of the waters of a 
district as shall be bounded and described in a notice, published in a news
paper or newspapers having, in the aggregate, general circulation in all of the 
counties and cities within which or bordering upon which such part or parts 
of the waters of the district are located, to the effect that the commission has 
provided facilities reasonably sufficient in its opinion for the disposal of 
sewage, which by discharge from public sewer systems might cause or contri
bute to pollution of the bounded and described part or parts of such 
waters, and the at pollution of the same is forbidden by law. Such a notice 

2virginia, .Coda,. sections 21-224 to -190 ( 1964), as amended, (Supp. 1966). 
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shall constitute prima facie evidence of the existence of facilities sufficient 
for the disposal of such sewage. The provisions of this section shall not 
prohibit the disposal of sewage and industrial wastes in the manner in 
which the same is now being disposed of, or in any other reasonable manner, 
by any county, city or town, no part of which constitutes a part of any 
district, or by any person in any such county, city or town, no part of 
which constitutes a part of any district, 

Fish Law.3 

2.9::153. It shall be unlawful to use fish berries, lime, giant power, 
dynamite, or any other substance for the destruction of fish, or knowingly 
cast any noxious substance or matter into any watercourse of this State 
by which fish therein or fish spawn may be destroyed, or to place or to 
allow to pass into the watercourses of the State any sawdust, ashes, lime, 

gas, tar, or refuse of gas works, injurious to fish; provided, however, 
that Giles, Bland and Franklin counties are exempt from the prohibition of 
permitting sawdust to be put in their watercourses when a saw mill is run in 
connection with a grain mill, and permanently located in a stream of water 
used as power toward the operation of the mill, and provided, further, that 
the sawdust pollution from such operation is not sufficient to destroy fish or 
fish spawn, and provided, however, in the waters of Piney river and its 
tributaries in the counties of Amherst and Nelson, it shall not be unlawful 
to run sawdust in those portions of the stream not inhabited by trout. Any 
person violat~g any of the provisions of this section shall, on conviction 
thereof, be fined for each offense not less than twenty-five nor more than 
two hundred and fifty dollars, and be imprisoned in jail until the fine is 
paid, but not exceeding thirty days, except that any person convicted of 
destroying fish by means of dynamite or other explosives shall be punished 
by a fine of not less than two hundred dollars nor more than five hundred 
dollars, or, in the discretion of the court of jury, by confinement in jail not 
to exceed ninety days, or by both such fine and imprisonment. 

The owner of lessee of any property on which fish are destroyed by 
means of dynamite or other explosives shall be entitled to recover liquidated 
damages in the amount of one hundred dollars from any person convicted 
of destroying fish by such means. 

Miscellaneous Offenses. 4 

31.hid., sections 29-148 to -53 ( 1964). 

41bid sections 62.1 -194 to -95 (H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now~ sections 62-182 to -91 (1950), as amemdeq (Supp. 1966) ). 
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62 1-194 Casting garbage, etc. into waters. Except as otherwise 

permitted by law, it shall be unlawful for any person to cast, throw or 
dump any garbage, refuse, dead animal, trash, carton, bottle, container, 
box, lumber, timber or like material, or other debris or noxious substance 
or matter into any of the waters of this State. Every such act shall be a 
misdemeanor. Every law enforcement officer of this State and its subdi
visions shall have authority to enforce the provisions of this section. 

62 1-194 1. Obstructing or contaminating State waters. Except 
as otherwise permitted by law, it shall be unlawful for any person to _cl.ump, 

place or put, or cause to be dumped, placed or put into, upon the banks of 
or into the channels of any State waters any object or substance, noxious 
or otherwise, which may reasonably be expected to endanger, obstruct, 
impede, contaminate or substantially impair the lawful use or enjoyment 
of such waters and their environs by others. Any person who violates any 
provision of this law shall be guilty of a misdemeanor and upon conviction 
be punished by a fine of not less than one hundred dollars nor more than 
five hundred dollars or by confinement in jail not more than twelve months 
or both such fine and imprisonment. Each day that any of said materials or 
substances so dumped, placed or put, or caused to be dumped, placed or 
put into, upon the banks of or into the channels of, said streams shall 
constitute a separate offense and be punished as such. 

In addition to the foregoing penalties for violation of this law, the 
judge of the circuit court of the county or corporation court of the city 
wherein any such violation occurs, whether there be a criminal conviction 
therefor or not shall, upon a bill in equity, filed by the attorney for the 
Commonwealth of such county or by any person whose property is damaged 
or whose property is threatened with damage from any such violation, 
award an injunction enjoining any violation of this law by any person 
found by the court in such suit to have violated this law or causing the 
same to be violated, when made a party defendant to such suit. 

62 1-195 Discharge of oil in certain waters. (1) The following 
words, as used in this section, shall have the following meanings, unless 
the context otherwise requires: 

(a) "Oil" means any petroleum product or derivative. 
(b) "Person" means any individual, association, firm or corporation. 
( c) "Waters" means navigable tidal waters. 
( d) "Vessel" means any boat, ship, barge, or other floating convey

ance, however powered. 
(2) Except in case of emergency imperiling life or property, or un

avoidable accident, collision or stranding, and except as otherwise per
mitted by any lawful regulation, it shall be unlawful for any person to 
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discharge, or suffer, or permit the discharge from any vessel of oil by any 
method, means or manner into, upon or under the navigable tidal waters 
of the State. Pursuant to such regulations which may be prescribed under 
federal laws or regulations, any lawful body of the State having juris
diction of the ports of this State is authorized and empowered to regulate 
the discharge of oil from vessels in such quantities, under such conditions 
and at such times and places as in its opinion will not be deleterious to 
health or seafood, or a menace to navigation, or dangerous to persons 
or property engaged in commerce on such waters, and for the loading, 
handling and unloading of oil. Such body may cooperate with any agency 
of the federal government in the enforcement of this section. 

(3) Any person who violates paragraph (2) or any regulation pre
scribed in pursuance thereof, shall be guilty of a misdemeanor, and upon 
conviction thereof shall be punished by a fine not exceeding two thousand 
five hundred dollars and not less than five hundred dollars, or by imprison
ment not exceeding one year and not less than thirty days, or by both such 
fine and imprisonment, for each offense. And any vessel (other than one 
owned and operated by the State of Virginia or the United States) from 
which oil is discharged in violation of paragraph (2) or any regulation 
prescribed in pursuance thereof, shall be liable for the pecuniary penalty 
specified in this section and the penalty shall constitute a lien on such 
vessel. 

The provisions of this section shall be deemed to supplement and not 
to replace the provisions of section 62.1-194. 

Potomac River Basin Commission. 5 

.6.2...1.::.6.4. Authorization for execution· of compact with the States of 
Maryland and West Virginia, the Commonwealth of Pennsylvania, and the 
District of Columbia . 

.6.2.k6.5. Form and terms of compact, 
Article I. Number of members; meetings; rules and regulations; records; 
quorum. 
Article II. Powers and duties of Commission. The Commission shall have 
the power and its duties shall be: 

(A) To co-ordinate, tabulate, and summarize technical and other data 
now available, or as shall become available in the future from any source, 
on the pollution of the streams of the Conservancy District and on the 
character and conditions of such· streams, and to prepare reports thereon 

51.b..i.d • 
. , sections 62. 1-64 to -69 ( (now sections 62-62 to -67 ( 1950) ) , as amended 

(Supp. 1966) ). 
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annually and at such other times as may be deemed advisable by the 
Commission. 

(B) To supplement existing information and data, and to secure new 
data by such investigations, analyses, or other means as may be necessary 
to secure adequate information on the character and condition of the 
streams of the Conservancy District as they now exist or may be affected 
by the future discharge of sewage and industrial and other wastes into the 
stream. 

(C) To cooperate with the legislative and administrative agencies of 
the signatory bodies, or the equivalent thereof, and with other interested 
commissions and similar organizations for the purpose of promoting uniform 
laws, rules or regulations for the abatement and control of pollution of 
streams in the Conservancy District. 

(D) To disseminate to the public information on the aims and pur
poses of the Commission and nn the harmful and uneconomical results of 
stream pollution, through tht:· issuance of bulletins, ciruclars, correspon -
dence, literature and reports. 

(E) To cooperate with other organizations engaged in fact-finding 
and research activities on the treatment of sewage and industrial wastes 
or other wastes, and if deemed advisable, to institute and conduct such 
research and fact-finding activities. 

(F) To make and, if needful from time to time, revise and to recom
mend to the signatory bodies, . reasonable minimum standards for the treat

ment of sewage and industrail or other wastes now discharged or to be 
discharged in the future to the streams of the Conservan-:y District, and 
also, for cleanliness of the various streams in the Comervancy District. 
Article III. Financial considerations. 
Article IV. Agreement. 

Pursuant to the aims and purposes of this compact, the signatory 
bodies mutually agree: 

1. Faithful cooperation in the abatement of existing pollution and the 
prevention of future pollution in the streams of the Conservancy District. 

2. The enactment of adequate and, insofar as is practicable, uniform 
legislation for the abatement and control of such pollution. 

3. The appropriation of biennial sums on the proportionate basis as 
set forth in Article III. 
Article V. When compact to become effective. 
Article VI. Withdrawal from compact . 

.6.2....1.:.6... Creation of Potomac River Basin Commission of Virginia 

62.1...:.6..7. Appointment, terms, and qualifications of members. 
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62.b.6.8. Expenses of members . 

.62....k6.9.. Duties of Potomac River Basin Commission of Virginia. 

Ohio River Va11ey Water Sanitation Commission.6 

.6.2.l:lD. Authorization for Governor to execute Ohio River Valley 

Water Sanitation Compact . 

.6..2..1=.11. Form and terms of Compact; Signatory states consist of 
Illinois, Indiana, Kentucky, New York, Ohio, Pennsylvania, Tennessee, West 

Virginia, and Virginia. 
Article I. Agreement. 

Each of the signatory states pledges to each of the other signatory 
states faithful cooperation in the control of future pollution in and abate
ment of existing pollution from the rivers, streams, and waters in the Ohio 
River Basin which flow through, into or border upon any of such signatory 
states, and in order to effect such object agrees to enact any necessary 
legislation to enable each such state to police and maintain the waters of 
that basin in a satisfactory sanitary condition, available for safe and satis
factory use as public and industrial water supplies after reasonable treat
ment, suitable for recreational usage, capable of maintaining fish and other 
aquatic life, free from unsightly or malodorous nuisances due to floating 
solids or sludge deposits, and adaptable to such other uses as may be 
legitimate. 
Article II. Creation of Ohio River V~lley Water Sanitation District. 
Article III. Creation of the Ohio River Valley Water Sanitation Com
mission. 
Article IV. Commission to consist of three commissioners from each 
signatory state and three commissioners representing the United States 
government. 
Article V. Officers of Commission; quorum; records; reports. 
Article VI. Waste treatment required. 

It is recognized by the signatory states that no single standard for the 
treatment of sewage or industrial wastes is applicable in all parts of the 
district due to such variable factors as size, flow, location, character, self
purification, and usage of waters within the district. The guiding prin
ciple of this Compact shall be that pollution by sewag·e or industrial wastes 
originating within a signatory state shall not injuriously affect the various 
uses of the interstate waters as hereinbefore defined. 

All sewage from municipalities or other political subdivisions, public 
or private institutions, or corporations, discharged or permitted to flow 
into these por.tions of the Ohio River and its tributary waters which form 
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boundaries between, or are contiguous to, two or more signatory states, 
or which flow from one signatory state into another signatory state, shall 
be so treated, within a time reasonable for the construction of the necessary 
works, as to provide for substantially complete removal of settleable solids 
and the removal of not less than forty-five per centum of the total sus
pended solids; provided that, in order to protect the public health or to 
preserve the waters for other legitimate purposes, including those speci
fied in Article I, in specific instances such higher degree of treatment shall 
be used as may be determined to be necessary by the Commission after 
investigation, due notice and hearing. 

All industrial wastes discharged or permitted to flow into the afore
said waters shall be modified or treated, within a time reasonable for the 
construction of the necessary works, in order to protect the public health 
or to preserve the waters for other legitimate purposes, including those 
specified in Article I, to such degree as may be determined to be necessary 
by the Commission after investigation, due notice and hearing. 

All sewage or industrial wastes discharged or permitted to flow into 
tributaries of the aforesaid waters situated wholly within one state shall 
be treated to that extent, if any, which may be necessary to maintain such 
waters in a sanitary and satisfactory condition at least equal to the condi
tion of the waters of the interstate stream immediately above the con
fluence. 

The Commission is hereby authorized to adopt, prescribe and promul
gate rules, regulations and standards for administering and enforcing the 
provisions of this article. 
Article VII. Compact does not limit the powers of signatory states to 
impose additional conditions or restrictions within their jurisdiction. 
Article VIII. Commission to conduct survey of territory in dis.tric;t .~~d 
make a comprehensive report for the prevention or reduction of stream 
pollution therein. 
Article IX. Orders of Commission. 

The Commission may from time to time after investigation and after 
a hearing, issue an order or orders upon any municipality, corporation, 
person, or other entity discharging sewage or industrial waste into the 
Ohio River, or any other river, stream or water, any part of which con
stitutes any part of the boundary line betwe.en any two or more of the 
signatory states, or into any stream any part of which flows from any 
portion of one signatory state through any portion of another signatory 
state. Any such order or orders may prescribe the date on or before 
which such discharge shall be wholly or .partially discontinued, modified 
or treated or otherwise dispose of. The Commission shall give reasonable 
notice of the time and place of the hearing to the municipality, corporation 
or other entity against which such order is proposed. No such order shall 
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go into effect unless and until it receives the assent of at least a majority 
of the commissioners from each or not less than a majority of the signatory 
states; and no such order upon a municipality, corporation, person or 
entity in any state shall go into effect unless and until it receives the 
assent of not less than a majority of the commissioners from such state. 

It shall be the duty of the municipality, corporation, i;erson or other 
entity to comply with any such order issued against it or him by the 
Commission, and any court of general jurisdiction or any United States 
district court in any of the signatory states shall have the jurisdiction, 
by mandamus, injunction, specific performance or other form of remedy 
to enforce any such order against any municipality, corporation or other 
entity domiciled or located within such state or whose discharge of the 
waste takes place within or adjoining such state, or against any employee, 
department or subdivision of such municipality, corporation, person or 
other entity; provided, that such court may review the order and affirm, 
reverse or modify the same upon any of the grounds customarily applicable 
in proceedings for court review of administrative decisions. The Commis
sion or, at its request, the Attorney General or other law enforcing official, 
shall have power to institute in such court any action for the enforcement 
of such order. 

Article X. Signatory states agree to appropriate for salaries, office, and 
other administrative expenses. 
Article XI. When Compact to become effective . 

.62..1=12. Signature by Governor to bind Commonwealth of Virginia to 
terms and conditions of Compact . 

.62...1.=13. Appointment and removal of Virginia members of Commis-
sion . 

.6..2...1=14. Powers of Commissioners; duties of State officers, depart
ment, etc. concerning purposes of Compact . 

.62..1:15. Powers granted to Commission are supplemental and not 
limiting. 

6.2...1=1.6. Expenses of members. 

6..2.J,;11. Officers and employees; meetings . 

.6..2.1=1..8. Chapter effective in due course, upon signature of Governor . 

.6.2.1::.2.9. Appropriations by the State to carry out purposes of Compact 
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APPENDIX III 

STATUTES APPLICABLE TO OBSTRUCTION 

W~tPr Power Development (Dams in Navigable Watercourses and Hydr0-

electric Dams).1 

.62....1=.8.D. Delcaration of public policy (quoted in text) . 

.6.2....1=..81. "Waters of the State" defined (quoted in text) . 

.62.k82. Control and regulation by State Corporation Commission; 
riparian rights not affected except through exercise of eminent domain 
and payment of just compensation (quoted in text) . 

.621::.83. Dams across waters of the State. No person, fl.rm, associa
tion or corporation, private or municipal, proposing to construct or re
construct any dam across or in the waters of the State, as defined. in 
section 62.1-81, or a dam in any rivers or streams within the State when 
such dam is for the purpose of generating hydro-electric energy for use 
or sale in public service, shall begin the construction or reconstruction 
of any such dam unless and until the provisions of this chapter shall 
have been complied with, and every such dam shall in every respect be 
subject to the provision of this chapter and such other general laws of 
the State as may be applicable thereto. Nor shall any dam · constructed 
or reconstructed after July first, nineteen hundred thirty-two, in any 
waters, rivers or streams within the State, without a license under this 
chapter, be utilized at any time for the purpose of generating hydro
electric energy for use or sale, directly or indirectly, in public service, 
unless and until licensed or permitted so to do by order of the State 
Corporation Commission, after hearing, and finding that the public in
terest will be thereby promoted or will not be detrimentally affected . 

.62...1=.B..4. What "dam" includes . 

.6.2..1=8.5, License required to construct dam; application. The con
struction or reconstruction of any such dam as is mentioned in section 
62.1-83 shall not be begun until the person, firm, association or corporation, 

1v;rgjoja Code, 62.1-80 to -103 (now section 62-68 to -94 (1950), as amended 
(Supp. 1966) ). 

151 



private or municipal, proposing to construct or reconstruct the same shall 
first obtain a license so to do from the State Corporation Commission. 
The application for such license shall be filed with the Commission and in 
it all the essential facts shall be stated to enable the Commission to pass 
upon its merits. A copy of such application shall also be filed by the 
applicant with the Director of Conservation and Economic Development 
within ten days after filing such application with the State Corporation 
Commission. Each application for license shall be accompanies by such 
maps, plans and, other information as may be necessary to give a clear 
and full understanding of the proposed scheme of development, and of 
dams, generating stations or other major structures, if any, involved 
therein . 

.6.2..1..Ji6. Notice of hearing on application . 

.6.2....1..=1i7. Proceedings at hearing. At such public hearing the ap
plicant and any other interested person, firm, association or corporation 
shall be given an opportunity to present facts, evidence and argument 
for and against the granting of the application . 

.62....1=.8.8. Determination and investigation by Commission. Before 
acting upon any application, the Commission shall weigh all the respective 
advantages and disadvantages from the standpoint of the State as a whole and 
the people thereof and shall make such investigation as may be appropriate as 
to the effect of the proposed construction upon any cities, towns and 
counties and upon the prospective development of other natural resources 
and the property of others . 

.62....l..Jl9. When license granted (quoted in text) . 

.6..2..l.:.9..D. Rejection of application; requiring applicant to modify plans. 
If the Commission be of the opinion, from the evidence before it, that the 
prospective scheme of development is inadequate or wasteful or that the 
applicant is financially unable to construct and operate the proposed dam 
and works, or that it is prejudicial to the public interest, the Commission 
may r~quire the applicant to modify the plans for the development in such 
manner as may be specified by the Commission or the Commission may re
ject the application. 

62 1-91 Terms and conditions of license (quoted in text). 

62.1-92. Priority of location or appropriation; notice to owners of 

existing developments. No priority of location or appropriation shall be 
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recognized by the Commission in its consideration of any application 
for a license, under this chapter, except that in case of an application 
for a license for any reconstruction or enlargement of any existing de
velopment, the owner of such development shall be entitled to priority 
over any other applicant for a license for the construction of a develop
ment which would materially affect such existing development, and 
every such applicant for a license under this chapter shall give notice 
of his application within ten days after filing of the same with the State 
Corporation Commission to every other person, firm, association or cor
poration owning any other development which might be affected thereby, 
whose application for a license under this chapter would be entitled to 

priority if such application were filed. In case of conflict between two 
or more applicants, the Commission may grant the license to such ap
plicant as it may seem best in the light of the considerations herein specified. 

Time for construction of proposed dam and works . 

.6..2...li4. Duration of licenses; acquisition of developments by State. 
All licenses granted under the provisions of this chapter shall remain in 
effect for a period of fifty years from and after the date of granting thereof. 
From and after the expiration of such terms of fifty years the licensee, its 
successors and assigns, shall hold the property and rights acquired under the 
authority of this chapter under an indeterminate license, which shall continue 
until such property and rights have been purchased by the State, or until the 
same have been acquired by the State by due process of law; provided that 
the right of the State to take over, maintain and operate any development 
licensed under this chapter at any time by condemnation proceedings, 
upon payment of just compensation, is hereby expressly reserved . 

.6.2...1:.9..5. Value of license not to be estimated in valuation for rate 
making, etc.; intangible water power value. 

6.2...1=.96. Transfer or assignment of license . 

.6..2.1.=.9..7. Proceedings on violation of terms of license or of provi
sions of chapter or regulations. In event of violation by the licensee of any 
of the terms of a license, or for the purpose of remedying by injunction, 
mandamus or other process any act of commission or omission by the 
licensee in violation of any of the provisions of this chapter, or of any 
lawful regulation or order promulgated in pursuance thereof, the Attorney 
General of this State shall, upon request of the Commission, institute 
proceedings in the Circuit Court of the City of Richmond in the name of 
the Commonwealth at the relation of the Commission for the purpose of 
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compelling the licensee to comply with the provmons of the license or of 
this chapter, or for the purpose of revoking the right of the licensee to 
proceed further under the license, or similarly as to a specified portion or . 
portions of the development which is under license. The court shall have 
jurisdiction over all of the above mentioned proceedings and shall be 
empowered to issue and execute all necessary process . and to make and 
enforce all writs, orders and decrees to compel compliance with the lawful 
orders and regulations of the Commission and to compel the performance of 
any condition imposed under the provisions of this chapter. If a decree is 
entered by the court revoking the right of the licensee to proceed further 
with the development under license, or similarly with respect to a specified 
portion or portions of the development under license, the court is em
powered to sell at public sale to the highest responsbile bidder the property 
and rights of the licensee used or useful in connection with such development 
or such specified portion thereof, to distribute the proceeds to the parties 
entitled thereto and to make and enforce such further or other orders and 
decrees as equity and justice may require. At such sale or sales the vendee 
shall succeed to the rights and privileges of the licensee with respect to 
such development or such specified portion thereof and shall perform all 
the duties of the licensee under the license and assume all such outstanding 
obligations and liabilities of the licesnee as the court may seem equitable 
in the premises . 

.62....1=.9.8. Right of eminent domain of public service corporations 
(quoted in part in text) . 

.6.2....1..::.9. Water power developments constructed or acquired prior 
to certain date. 

62 1-100. Rules of Commission; reports; employment of experts, etc. 

62 1-101. Licenses not affected by alteration, amendment, or repeal 
of chapter. 

62 1-102. Alteration or amendment of license. The provisions, terms, 
and conditions of any license may be altered or amended at any time by 
mutual consent of the licensee and the Commission, to the extent such 
alteration or amendment is not in conflict with the then existing law of the 
State. 

62 1-103. Jurisdiction of United States. Nothing contained in 
this chapter shall be so construed as to interfere with the exercise of 
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lawful jurisdiction of the government of the United States, or its duty 
constituted agencies, over the waters of the State as herein defined. 

Imp01mdment of Surface and Flood Waters 2 

62 1-104. Definitions: Commissioner, impounding structure, water
course, riparian land, riparian owner, average flow, diffused surface waters, 
flood waters, court. 

62 1-105. Impoundment of diffused surface waters. 

62 1-106. When flood waters may be captured and stored by riparian 
owners (quoted in text). 

62 1-107. Application for leave to store flood waters; notice to 
interested persons and to State Water Control Board. 

62 1-1 08. Time and place of hearing on petition for leave; parties at 
hearing. 

62 1-109. Commissioner to examine petition and report to court 
(quoted in part in text). 

62 1-11 O. Court to hear and determine issues; reference to com
missioner in chancery. 

62 1-111 . When leave not granted; terms and conditions; appeals 
(quoted in text). 

62 1-11 2. When leave shall expire. 

62 1-11 3. Consent by Commonwealth as to use of bed of water
courses to which it has ittle. 

62 1-114. Exceptions to application of chapter. 

62 1-11 5. Use of water stored. 

2l.hld., sections 62.1-104 to -15 (now sections 62-94.1 to -.12 (Supp. 1966) ). 
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The Mjl)jng Act,3 

62 1-116. Application for leave to build or raise dam across or in 
watercourse, cut canal, etc. A person having upon lands owned by 
him on a watercourse, or proposing to build on such lands, a water 
mill, or other machine, manufactory, or engine, useful to the public, and 
desiring leave to erect a dam across, or in such watercm.;·rse (whether 
he own the lands on either side of the watercourse at the point where such 
dam is to be erected or not), or to cut or enlarge a canal through lands 
above or below, o.r to raise a dam which may have been erected under 
an order of court, or the owner of any such water mill, machine, manu
factory, or engine, located on a watercourse, having the right to the 
use of such watercourse for the operation of his mill, machine, manu
factory, or engine, and desiring leave to construct a work on or through 
the lands of another for the purpose of confining the watercourse within 
its customary channel or restoring it thereto where it has been diverted 
therefrom not more than three years by floods or other natural causes, 
may apply for such leave to the circuit court of the county wherein 
such mill, machine, manufactory, or engine stands, or is proposed to be 
built. 

62 1-117. Notice required. 

62 1-11 8. Appointment of comm1ss1oners; time of meeting. On 
proof of the notice, the court shall, by its order, appoint five disinterested 
freeholders of such county, as commissioners (any three of whom may 
act), whose duty it shall be to meet on a certain day to be specified 
in the order, at the lands on which the mill, machine, manufactory or 
engine stands, or it proposed to be built, or the work aforesaid is proposed 
to be constructed, or if they fail to meet on that day, on such subsequent 
day as they may designate, notice of which shall be given to the parties 
interested in the manner prescribed by the preceding section; and after 
they have met, they may adjourn from day to day until their business 
is completed. 

62 1-119. Oath of comm1ss1oners; duties; report. The commis-
sioners, before entering upon their duties, shall take an oath faithfully 
to perform the same, and thereupon shall proceed to inquire and ascertain, 
if the leave be granted, whether the mansion house of any person, or the 
outhouses, yard, garden, or orchards thereto belonging, will be overflowed 

31.bW., sections 62.1-116 to -27 (now sections 62-95 to -106 (1950) ). 
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or taken; whether and in what degree ordinary navigation and the pas
sage of fish will be obstructed; whether by any, and if any, by what 
means such obstruction may be prevented; and whether the health of 
the neighbors will be annoyed by the stagnation of the waters or other
wise. They shall also circumscribe so much of the lands, not owned by the 
applicant, as may be necessary for the canal, dam, or work to be coa

structed as aforesaid, not being (beyond what is in the bed of the water
course) more than one acre for a dam, nor more than one hundred feet 
in width for a canal, and shall ascertain what will be a just compensation 

therefor. Any lands which will probably be overflowed or deprived of 
water, or otherwise injured by such canal or dam, or be injured by the 
construction of the work aforesaid, shall likewise be examined by them, 
and they shall ascertain what will be a just compensation to the several 
owners thereof, for the damage to the same respectively. All of which 
matters the commissioners shall set forth in a report, which they shall 
make out, sign, and return to the court by which· they were appointed. 

62.1-120. When further notice required. If, by such report, or 
otherwise, it appear that any person to whom notice has not been given, 
will sustain damage, notice shall be given to him, in the manner prescribed 
by section 62.1-117 to show cause why the applicant should not have the 
leave desired. 

62.1-121. When new comm1ss1oners appointed. If good cause be 
shown against the report, or the commissioners report their disagreement, 
or fail to report within a reasonable time, the court may, in any such 
case as often as seems to it proper, appoint other commissioners and the 
matter be proceeded in as before prescribed. 

62.1-122. When court to refuse or grant leave; when granted, what 
terms imposed (quoted in part in text). 

62.1-123. Rights of applicant on payment of damages. 

62.1-124. Such leave not to affect vested rights (quoted in text). 

62.1-125. Time within which applicant must erect or rebuild works, 
consequence of failure. 

62.1-126. Forfeiture by tenant of works damaged or destroyed, and 
unrestored; right of remainderman or reversioner. 

62.1-127. Prosecution or action for unforeseen damages (quoted in text). 
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APPENDIX IV. 

HISTORY OF OWNERSHIP OF LAND LYING 
BETWEEN HIGH AND LOW WATER MARK AS SUMMARIZED 

FROM MILLER V. COMMONWEALTHl 

1. The lands between h_igh al}d low watermarks, herein referred to 
as tidelands, were primarily vested in the Crown at the time of the Eng
lish colonization of Virginia. The King could grant these lands to private 
persons for private purposes if he so desired, but the presumption was that 
he had not done so. In the absence of such grants, the people had the use 
of this strip of land for navigation, fishing, and presumably, fowling. 

2. Where a grant called for the sea or tidal bay or river as a boundary, 
it was construed to relate only to the high watermark, unless the grant ex
pressly or impliedly indicated the intention to be the low watermark. 

3. For the tidelands to pass under a grant from the Crown, they must 
be included within the grant boundaries, the: same as the ~ighlaads, because 
land did not pass as appurtenant to land at common law - only the use of 
adjacent lands would so pass. 

4. Where grants reached tidal waters either at high or at low water
mark, unless a contrary intention clearly was shown, the grantee thereby 
acquired certain riparian rights, such as access to the navigable parts of the 
water body, this right of use being appurtenant to the lands acquired from 
the Crown. 

5. Grants of such lands thereafter carried the presumption that the 
grantor did not intend to separate his highlands from his tidelands. Where 
these grants were bounded by tidal waters, and in the absence of any 
intention to the contrary, the low watermark was construed as the boundary. 

6. The foregoing apparently were the common law rules concerning 
grants of land during and after the Revolution, unless and until changed by 
the competent authority. The court relied upon numerous authorities, 
especially Farnum and Gould. 

7. The London Company, until its charter was forfeited in 1624, or 
the Crown and the Colonial Government thereafter, had powers to pass title 
to the tidelands. But apparently such grants never were made except where 

1Mj!!pr v Commonwealth 159 Va. 924, 166 S.E. 557 (1932). 
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the boundaries of certain parcels crossed tidal rivers and creeks. For these 
parcels, good title was passed to the tidelands. These grants were recognized 
by the Act of 1819 and subsequent legislation. 

8. There were a few grants extending only to one edge of the tidal 
waters but these occur only in the Yorktown and Hampton areas and were 
made during 1716 to 1729. There appear to have been a few grants where the 
courses and distances included tidal marsh lands. A very few of these tended 
to rebut the presumption that the adjacent highlands extended only to high 
watermarks. These later instances seem to have been exceptions to the 
general rule of the common law. 

9. The grants made in the colonial period were based upon certain 
"rights" -- meaning that if the grantee rendered certain services or incurred 
certain obligations on behalf of the Colony, such as in bringing about 
colonization, he was entitled to some special type of right. These were called 
"head," "treasury," or "military" rights and entitled the grantee to a certain 
acreage of land. But this acreage was not described and set apart from the 

vacant and unappropriated lands. Each acreage was to be selected by the 
grantee. This system was incorporated into the general land grant law of the 
Commonwealth enacted in 1779. It has remained as a basis of the land grant 
statutes to the present, according to the court. 

10. These rights related to a certain acreage which had to be 
surveyed and marked off before a patent would issue. If the boundaries 

exceeded that acreage, another might locate his acreage there, claim the 
surplusage, and procure a patent for it. But there seems to have been a 
custom to allow the grantee, whose patent included a surplusage, to procure 
additional rights for that portion. This apparently was later provided by 
statute. Thus, the original grantees had certain preferences before another 
was permitted to acquire the surplusage. 

11. Land was held in free and common socage, as previously stated, 
subject to an annual rent except in the case of adventurers and planters who 
came over at their own expense and, thus, were exempted. 

12. The relatively low value tidelands were assessed the same rents per 
acre as the more productive highlands. Thus, the patentees located their lands 
with few exceptions above the high watermark. This tends strongly to 
support the presumption, above outlined, that at common law, the lands 
below high watermark did not pass with grants of the highlands. 
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13. The General Assembly allowed a year for the owner of the high
lands to secure patents to adjacent tidelands before allowing others to 
patent them. 2 Hen 300 (1672), 3 Hen. 101 (1705), 3 Hen. 517 (1710), 
10 Hen. 61 (1779). 11 Hen. 371 (1784). 

14. Thus, it is concluded that under the common law rules, the lands 
between high and low watermarks did n0t pass with grants, the boundaries of 

which bordered upon tidal waters. 

15. The court then goes on to review the Act of 1672, 2 Hen. 456, the 
Robert Liny case, in which the Assembly made the declaration and order that 
every man's right by reason of this patent extends to low watermark. It 
points out that the judgment in the cases which refer to this act were not 
based upon it, nor were the determinations in those cases as to the 
nature, force , and effect of the act necessary to the decisions. The court 
cities Camm v Garner, Groner v Faster, Waverly Imp Ca v White, 
Taylor y Camm., Wbea1tan v D011ghty, and Steelman y Field. Apparently 

this act was declaration of opinion of the then existing law without 
having the force and effect of the enactment of law. 

16. The order therein entered was not included in any other 
codification to the time of the Revolution. Presumably, if the act had been a 
valid subsisting enactment, it would have been codified during that period. 
Furthermore, the Act of 1819 did not recognize previous enactments on the 
subject. The 1679 Act might have been a recognition of certain claims while 
the Act of 1819 may have been legislative conformation of these. However, 
these claims were not sufficient to vest title without the enactment of 
1819. 

17. The court then goes on to indicate the nature of the "common" or 
"common lands" prevailing during the colonial period, as the basis for consid
ering the effect of the Acts of 1780, 1792, and 1819 which granted or 
reserved lands on tidal waters. One type consisted of common lands granted 
to four boroughs or cities. Another consisted of grants for certain 
particular plantations. Both of these grants of common lands were made on 

instructions of the L.ondon Compan.y. But the number and locations are not 
now ascertainable. There were other lands set apart for certain hundreds 
(or towns), and there were common lands set apart at Old Fort Comfort 
and Cape Henry. 

18. The court points out that Embrey and the court found no 
legislation authorizing sale of common lands prior to the establishment of the 
land office in 1779. But there appear to have been certain lands along the 
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shores of the tidal waters which had come to be used as public semmg 
places. From the foregoing, the court turned its attention then to the 
statutes enacted by the General Assembly having a bearing upon the question 
in issue. 

19. From 1776 to 1779, it was indicated there was no general 
statute to authorize the granting of lands to private persons. But in 1779, 
the Assembly passed the act establishing the land office and providing for 
the granting of waste and unappropriated lands, 10 Hen. 50 (1779), and an 
act adjusting and settling titles of claimants to unpatented lands, 10 Hen. 
35 (1779). According to the court, this land grant system remains in force 
to the present. The former was limited to "waste and unappropriated lands" 
and, thus, by implication excluded any lands not falling within the meaning 
of these words, other than those reserved for any nation or tribe of Indians. 

20. The court then goes on to point out the Assembly did not provide 
a definition of "waste and unappropriated lands", but that it would seem 

clear that lands expressly appropriated for use of the government or lands 
used for that purpose were not included within the term "waste and 
unappropriated lands." 

To clarify the situation regarding the "common lands" the Assembly 
passed the Act of 1780 which (1) excepted out of the Act of 1779 these 
lands in the eastern part of the Commonwealth which had previously been 
designated as a common for the use of the people or ( 2) though they 
expressly had not been designated as a common, had actually been used 
by the people as a common and recognized as such. These were lands used as 
common on tidal waters only and had no general reference to the lands 
between the high and low watermarks. They did not refer to the lands 
used as common for fishing and hunting. The former use of the term is in a 
restricted sense -- the later in a broader sense. A reservation of adjacent lands 
between high and low watermarks is an implied rather than an expressed 
reservation. Garrison v Hall, 75 Va. 150, 160, 161, 10 Hen. 226 (1789). 

21. In 1792 the Assembly passed an act reducing into one the 
previous acts on this general subject and repealing all previous acts. It 
especially provided in Section 6 that lands on Chesapeake Bay, the ·sea
shore or the shor·es of rivers and creeks and the bed of any river or creek in 
the eastern parts of the Commonwealth which have remained 11ngranted by 
the former government a.n.d_ which have been used as a common to the 
people were excepted out of the act. Thus, the Act of 1780 is enlarged. 
Lands reserved in the Act of 1780 and the beds of any river and creek in 
the eastern parts of the Commonwealth used a common to all the people 
were thereby reserved. In 1802 the Assembly made a similar reservation 
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of such lands for the western parts of the Commonwealth. These acts 

remained in force until January 1, 1820. 

22. On February 16, 1819, the Assembly passed an act, effective 
April 1, 1819, which extended the boundaries of private lands bordering 
on tidal waters to ordinary low watermark and vested fee simple title in the 
owners, provided that this did not ( 1) affect any creek or river or part thereof 
contained within a lawful survey, as previously noted, or (2) prohibit people 
from fishing, fowling, and hunting on these shores used as a common or 
(3) repeal section 6 of the Act of 1792 which dealt with the previous 

common lands and beds of rivers and creeks used as a common. The Act of 
1780 and section 6 of the Act of 1792 apply only to grants issued after the 
respective dates of their passage. Thus, the court did not need to construe the 
portion of the Act of 1819 which was identical with section 6 of the Act of 
1792. It left undefined the words "any bed of any river or creek" as used in 
that section 6. 

23. The court goes on to say that the Act of 1819, vesting fee 
simple title in adjacent landowners down to the ordinary low watermark, 
carried with it exclusive rights to use these lands and the waters cavering 
them at high tide. Subject to the rights of the public to use the waters for the 
purposes of navigation to certain extents and under certain limitations. The 
exception is that if any such grant were to include lands lying between low 
and high watermarks then used as a common, the public was to continue to 
have and enjoy the rights of fishing, fowling, and hunting thereon. The Act of 

1819 was a grant to every person owning land bounded by a tidal water under 
a grant theretofore or thereafter issued' a~d such grantees could not thereafter 
be deprived by any subsequent legislation of .any of the rights so granted, 
except when needed for public use and then only under eminent domain 
proceedings. 

24. The court points out that since that time important changes have 

taken place in the Acts of 1780 and 1819 and it expressed no opinion 
concerning the effect of the Act of 1819 upon grants made after May, 1780 
or the effect of subsequent acts. 
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APPENDIXV 

STATUTES RELATED TO NAVIGATION 

Motorboats and Water Safety) 

62 1-166. Declaration of State policy concerning the use, operation, 
and equipment of vessels. 

62 1-167. Definitions: vessel, motorboat, owner, waters of this State, 

person, operate, commission. 

62 1-168. Commission of Game and Inland Fisheries to administer 
chapter; Motorboat Committee; funds for administration. 

62 1-169 Identification numbers required. 

62 1-170. Application for numbers; fee; renewal of certificate; dis
playing; reciprocity; change of ownership; loss of certificate; presump
tion from possession of certificate; conformity with United States regu
lations; award of certificates; records; transfer of interest, abandonment, 
etc.; change of address; unauthorized numbers; dealers and manufacturers' 
certificates and numbers. 

62 1-171. Authorization for a placing of markers in waters of the State 
used for public swimming areas. 

62 1-172. Classification and required lights and equipment; rules and 
regulations . 

.62.1::.17.3. Exemption from numbering requirements. 

6 2 1-1 74. Boat liveries. 

62 1_:375. Muffling devices. 

62 1-176. Operating boat or manipulating water skis, etc., in reck
manner or while intoxicated, etc. 

1virginia, c.ade.,. sections 62.1-166 to -86 (H 277, April 5, 1968, becomes 
effective <?ct. 1, 1968; now Code, sections 62-174.1 to -.19 (Supp. 1966) ). 
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62 1-177. Duty of operator involved in collision, accident, or other 

casualty; reports inadmissible as evidence. 

62 1-178. Furnishing information to agency of United States. 

62 1-179. Water skis, surfboards, etc. 

62 1-180. Motorboats and skis prohibited in waters of the State 
marked for public swimming areas. 

62 1-181. Regattas, races, marine parades, tournaments, or exhibi-

tions. 

62 1-1 82. Local regulation. 

62 1-183. Regulations to conform with Chapter 8, Article 1, of Title 
29. 

62 1-184. Enforcement of law; vessels displaying coast guard in
spection decal. 

62 1-185. Penalties. 

62 1-186. Operation of watercraft by manufacturers, dealers, etc. 

Improvement of Navigahiliry of Streams. 2 

62 1-1 55. Cooperation by cities on navigable streams with United 
States. 

62 1-1 56. Power of cities to give assurances to United States. In 
order .to execute the purposes and objectives declared in section 62.1-155, 
the cities therein defined shall have the power to give assurances to the 
United States of America that they will: 

1. Furnish or cause to be furnished free of cost to the United States, 
when and as required by its duly authorized representatives, lands, ease
ments and rights-of-way and spoil or dredged material disposal areas, un
restricted in disposal elevations, for the shore disposal of material to be 
initially dredged and for future maintenance of such improvements within 
and without such cities; 

2Uili:I., sections 62.1-155 to -58. 
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2. Furnish or cause to be furnished, when and as so required, permits 
or easements for ingress to and egress from highways to such shore dis
posal areas, and permits or easements to construct pipeline trestles across 
oyster and clamming grounds and to lay dredge pipelines across lands 
adjacent to such shore disposal acreas within and without such cities; 

3. Subject to all applicable laws, secure such releases or permits, 
either or both, as may be required, holding and saving the United States, 
its contractors and assigns free from any and all claims for damages to 
public or privately owned oyster and clamming grounds resulting or attri
butable to the accomplishment of the initial dredging or subsequent main
tenance of such improvements, either or both; 

4. Secure such releases or permits, either or both, as may be so 
required, holding and saving the United States, its contractors and .assigns 
free from any and all claims (a) for damages resulting from any change 
in the natural course of such rivers, (b) damages resulting from blast
ing operations in the removal of rock or changes in ground water levels. 
and ( c) for costs · resulting from provision and operation of any bridges 
or ferries that may be necessary for furnishing connection between the 
mainland and any islands created by channel cutoffs; 

5. Relocate or cause to be relocated, at no cost to the United States, 
when necessary, roads, bridges, waterfront structures, sewerage, water 
supply, storm drainage, electric power, and other utility facilities within 
and without such cities, except those which the United States has thereto
fore permitted to be constructed in, under or over such rivers; 

6. Construct, maintain, expand and operate such terminal facilities 
within such cities which may be required to accomodate prospective 
foreign and domestic commerce expected to develop from the improvement 
of the channel of such rivers, the extent of such facilities to be mutually 
agreed to by the council of .such cities and the duly authorized representa
tives of the United States; and 

7. Contribute funds to the United States necessary to construct, 
extend and maintain mooring or berthing areas immediately adjacent to 
river terminals of such cities when necessary because of expansion of such 
terminal facilities. 

62 1-157. Power of cities to bind themselves to perform or execute 
assurances. 

62 1-158. Claims for damages to oyster and clamming grounds. 
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Federal Water R esamces Development Projects. 3 

62 1-148. Resolutions and ordinances assuring local cooperation. 

62 1-149. Items of cooperation to which localities may bind them
selves. Such resolutions and ordinances may irrevocably bind such county, 
city or town: 

(1) To provide, free of cost to the United States the fee simple title 
to lands, perpetual and/or temporary easements, rights-of-way and any 
other interest in lands for cut-off bends, the laying of pipe lines, erection 
of dikes, sluiceways, spillways, dams, drains, deposit of dredged materials, 
and for other purposes; 

(2) To alter existing structures on such areas; 
(3) To simultaneously dredge designated areas not covered by the 

federal project when and where required; 
( 4) To construct and maintain public wharves and public roads 

leading thereto; 
(5) To make contributions in money or property in lieu of providing 

disposal areas for dredged materials; 
( 6) To hold the United States safe and harmless against claims 

for damages arising out of the project or work incident thereto; 
(7) To remove sewer pipes and submarine cables; 
(8) To construct and maintain marine railway for the public use; and 
(9) To provide or satisfy any other items or conditions of local co-

operation as stipulated in the congressional document covering the par
ticular project involved. 

This section shall not be interpreted as limiting but as descriptive 
of the items of local cooperation, the accomplishment of which counties, 
cities and towns are herein authorized to irrevocably bind themselves; 
it being intended to authorize counties, cities and towns to comply fully 
and completely with all of the items of local cooperation as contemplated 
by Congress and as stipulated in the congressional acts or documents 
concerned. 

62 1-1 50. Acquisition of lands. 

62.1-151. Ratification of former resolutions and ordinances. 

62 1-1 52. Liberal construction of law. 

3l.b.id., sections 62.1-148 to -52 (now sections 62-117.1 to -7.5 ( 1950), .as 
ampnded, (Supp. 1966) ). 
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Protection of Aids to Navigatian.4 

62 1-187. Punishment of offenses relating to buoys, beacons, or 
day marks. 

62.1-188. Lien for cost of repairing or replacing buoy, beacon, or 

day mark. 

62 1-189. Anchoring on range of range lights. 

4Lbid., sections 62.1-187 to -89 (now sections 62-175 to -77 ( 1950) ). 

173 



APPENDIX VIl 

HISTOlUCAL DEVELOPMENT OF WATER RIGHTS IN THE 
JAMES RIVER AND KANAWHA CANAL 

the Chesapeake and Ohio Railway Company (hereinafter called the 
Railway Company), owns and controls the James River and Kanawha Canal 
it\ and near Richmond, Virginia, from its source in James River at Bosher's 
Dam to its existing eastern terminus. A map prepared by the Department 
of Public Utilities, City of Richmond, shows the Canal from Bosher's Dam 
to Robert E. lee Bridge. 

The Cahal is di-rided into two main sections, namely; the upper level 
extending from its source in James River to the City Pump House, near 
Mile Post .3, and the ldWer, or Richmond level, extending from said Pump 
lious.e to its eastern terminus. 

The flow of water into the Canal is regulated at the head gates at Nine 
Mile Lock. When there is plentiful water supply in the river, the Canal 
catties 900 to 1,00.0 cfs; and all the water coming down the river in excess
of that amount flows over Bosher's Dam. During periods of prolonged 
droughts, tht Canal at times takes all the water that flows down the river, 
which has been as little as 450 cfs. During such periods the Railway 
Company ehdeavors to maintain the pond back of Bosher's Dam at the 
<!rest elevation of the dam by regulating the headgates to admit no more 
water into the tanal than the quantity flowing down the river. 

All the water ftom the upper level passes through the City Pump 
House or over the spillway at the Putnp House into the lower or Richmond 
level. 

There are three wasteways on the lower, or Richmon.d level, namely: 
( 1) At Haxail where attendants are on duty at all times, and where 

the Richmond le"9'el of water is regulated. The gates in this waste
way are opened to drain the Canal when necessary; 

(2) A small gate at Burnt Mill, east of Mile Post 2; and 

(3) At Vepco's Park Station Plant. This wasteway is large enough to 
catty off practically all the water flowing in the Canal and is 

1SaMd o~ infotmation anti maps provided through courtesty of the City of 
Rlchtn61'id officials and the ldgal staff of the C. & o. Railway Co. 
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equipped with a butterfly valve which operates automatically to 
control the water level in the lower end of the Canal. A signal 
system at the Haxall gates is activated by a float valve near this 
wasteway in event trouble occurs and the Canal water rises too 
high at that location. All the wasteways discharge into the river. 

The City1 at its cost and expense maintains,Bosher's Dam and the bed 
and banks of the upper level of the Canal, including the feeder canal. The 
Railway Company maintains;at its cost and expense,,the Richmond level of 
the Canal. 

Prior to 1940, the Canal flowed eastwardly from its existing end and to 

Gallego Mills (on 12th Street), and also through the 9th Street arm to locks 
along Byrd Street and thence to 13th Street, from whence it flowed to the 
City Dock at 17th Street. The portion of the water that passed through 
Gallego Mills was reused under water rights owned by the firm of Sloan and 
Wortendyke. 

Under the terms of an agreement, dated April 22, 1940, among the 
City of Richmond (hereinafter called the City) and Virgini~ Electric and 
Power Company (hereinafter called Vepco), the City agreed to permit the 
Railway Company, subject to approval by the State Corporation Commis
sion, to fill the portion of the Canal from the east end of Tredegar to 
Gallego Mills and the Canal arm to 10th Street. The City agreed to construct 
certain sewers made necessary by the closing of that portion of the Canal, 
and the Railway Company and Vepco agreed to supply water from the 
forebay at Vepco's 12th Stree~ Plant to the City Dock by constructing a 
42-inch flume from said forebay to the Canal wall at 13th Street. 

Resume of Agreements and Leases Conveying Water Rights, 
and other Agreements Relative to the Water Rights. 

Tredegar Company 
The predecessors of the Tredegar began acquiring rights to use water 

in the Canal as early as 1798 and by 14 instruments, the last of which was 
1869, acquired the right to use 122.36 cfs. In 1933, the Chesapeake and 
Ohio Railway Company instituted proceedings in Law and Equity Court 
against Tredegar, Albemarle, and the City alleging that Tredegar was 
entitled to use between 122 to 123 cfs., but that it used three times more 
water than it was enthled to. Tredegar claimed the right to use all of the 
water it had been using, specifically claiming the right to use 400 cfs. The 
Gallego Mill (East of 17th Street) then had certain rights to the water in the 
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Canal, and was also made a party to that proceeding, for in a suit brought 
by Warner Moore against the C. & 0. Railway Company to establish Gallego's 
water rights in the Canal, it was decided in May 1933, that Gallego had the 
right to use 173 cfs. under a 4 1/2 foot head. This right was subsequently 
extinguished by arrangement between Gallego and the Railway Compalli¥. 
However, the Railway Company asserted in the suit against Tredegar, A.lb~
marle, and the City that if Tredegar was entitled to the amount of water 
claimed, then the amount it uses, plus the amount Gallego was entitled to 
use, plus the amount which . Albemarle and the City were entitled to use, 
would be more than could be brought down the Canal as it existed for years 
and more could be brought down the Canal as it existed when the several 
grants and contracts to use the water were made. The Railway Company 
further alleged that in the proceeding that Albemarle and the City were 
confining their use of water to the quantity called for in their contracts, 
namely Albemarle, 84 cfs., and the City, 88 cfs. Inasmuch as there is 
no assertion that the City, Albemarle, or Gallego were violating their 
water contracts, the proceeding was abated as to them and the controversy 
resolved itself into one between the Railway Company and Tredegar. 

On January 1, 1937, the Railway Company and Tredegar resolved their 
differences and, by agreement of that date, Tredegar obtained the right to 
use 300 cfs. Section 10 of said agreement contains a covenant by Tredegar 
that it would not use the water, or any part thereof, elsewhere than upon the 
premises occupied by Tredegar at the date of the agreement, and that it 
would not sell, assign or sublease the same, or any part thereof, for use 

elsewhere without the written consent of the Railway Company. 

During the mid-1950's, Albemarle Paper Manufacturing Company 
merged with the former Tredegar Iron Works, which was founded in 1836 
in Richmond, and acquired its property between the Canal and the river 
and its perpetual right to water from the Canal to 300 cfs. 

Alhermade Paper Mam1factnring Company 

The predecessors of Albermarle first acquired the right to use water 
in the Canal in 1888. By four subsequent agreements, this right was ex
tended; and, by agreement of July 1, 1921, the quantity was increased 
to 84 cfs. Apparently, by this agreement the time limitation' was lifted, 

and it was provided that the Albermarle obtained the rights to_ use 42 cfs. 
and an additional 42 cfs. so long as the Chesapeake and Ohio Railway 
Company is willing for Albemarle to use such increased quantities, the 
Railway Company reserving the right at any time at its option, to limit 

the amount of water to 42 cfs. and no more. Since 1921, the Railway · 
Company has allowed Albemarle to use 84 cfs. , for in its proceeding against 
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Tredegar in 1933, to which Albemarle was made a party, the Railway 
Company alleged that Albemarle was entitled to use 84 cfs. Albemarle 
has been obligated to pay the Railway Company a specified amount per 
annum for the use of 84 cfs.; but, if Albemarle is limited to a lesser 
amount, its obligation is reduced. 

On April 1, 1958, a new agreement and lease, between the 
Railway Co. and the Albemarle Paper Manufacturing Company, was 
entered into which granted Albemarle the right to draw off from the Canab 
at its existing intake on the Richmond leve184 cfs. of water, and prescribes 

rates of pj.yment therefor and certain conditions pertaining to the use of 
the water. The Agreement and Lease will terminate March 31, 1968, unless 
sooner terminated for reasons set out in the Agreement. 

Virginia E]ectrk And Power Company (Yepco) 

Subsequent to May 1933, the Railway Company acquired the water 
rights of Gallego Mills and the secondary rights of Sloan and Wortendyke-
173 cfs. - and with it terminated the last of the water rights east of 7th 
Street. The Railway Company desired to close the Canal and basin east 
of 7th Street, but the obligation of the Railway Company to supply water to 
the City Dock existed. Water supplied for the Dock was conveyed along the 
Canal and .through the basin to 13th Street, thence through a flume to the 
Dock. 

On January 21, 1939, the Railway Company and Vepco entered into a 
999-year lease, commencing January 1, 1939. This agreement leases to 
Vepco 173 cfs and whatever other and further amounts of water it may have 
in the Canal over and above the then existing contractual obligations and all 
quantities that may thereafter become available. The Railway Company 
agreed not to renew any of the existing leases, except Albemarle's and 
except as it may be bound so to do by the terms of existing leases. 

The Lease covered, among other things: 
(a) Furnishing of water for the City Dock from Vepco's 12th 

Street Plant. 

(b) Construction of Vepco's hydro-electric power plant (Park Station) 
on the Richmond level, the location to establish the point of use 
of Vepco's water rights. 

( c) The construction (at Park Station), at the expenses of the 
Railway Company, a wasteway with capacity of at least 900 
cfs._, Vepco to use said wasteway as may be necessary to prevent 
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the Canal water level at the . point of use from rising above a 
specified elevation. 

( d) If Vepco ever acquired at least 27 5 cfs. of the Tredegar water 
rights, Vepco would reimburse the Railway Company for the 
amount it paid for said wasteway, less depreciation. 

( e) In the event Vepco becomes the sole lessee or owner of all the water 
rights on the Richmond level of the Canal, Vepco, upon the request 
of, but without cost to, the Railway Company, will assume the 
operation of the regulation (wasteway) gates at Haxall. 

On February 27, 1953, the Railway Company and Vepco entered into 

a supplementary agreement to the lease datedJanuary 21, 1939. It recited that 
the Railway Company desired to equip three of the six manually operated 
gates at Haxall for electrical operations and to install an audible-visible 
alarm system at Haxall to be activated, by a device in the float chamber at 

Park Station,. if the Canal at Park Station began to flood. The installations 
were to be made at the Railway Company's expense; but inasmuch as the 
aforesaid Lease ·of January 21, 1939, contained a provision that, under 
certain conditions, Vepco would take over the operation of the Haxall gates, 
this agreement was necessary to include the new installation as Vepco's 

responsibility, in event it took over the operation of the gates. 

City Of Richmond 

By agreement of March 3, 1880, the City acquired from a predecessor 
of the Chesapeake and Ohio Railway Comp.any (James River and Kartawha 
Company) the right to use some of the water in the Canal. The agreement 
recited that the City desired". . . to erect pumping works for increasing 
the supply of water in its reservior, ... and to use water from the Canal ... 
for furnishing this supply and power at said pump works." This agreement 
provided that in order to supply the increased quantity of water, Bosher 
Dam could be raised 4 feet and.its width increased to that necessary, and 
raceways should be constructed on the tow path side beside of the canal 
at the feeder from the Bosher Dam and on the berm side of the locks be
tween Bosher Dam and the 3-mile lock and at the 3-mile locks (the site of 
the pump house at Byrd Park west of the Boulevard Bridge). The agreement 
further provided that water used in the pump works might be 283 cfs. with 
the privilege of using as an extension of the pump works requited, a rnirtimum 
capacity of 705 ds., which rights were to be perpetual. The agreement 
further provided that water used by the City shall be returned to the first 
level of the Canal, and that the J arnes River and Kanawha Company would as
sume all the responsibility for its proper disposition as to the rights of others 
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(which now include Tredegar, Albemarle and Vepco). The agreement further 
provided that the City should do all the work contemplated at its expense 
and that Bosher's Dam and the line of the Canal from the dam to the pump 
house at Byrd Park shall be perpetually kept in repair by the City, except 
locks and their appurtenances, houses and fences of all kinds, bridges, 
and maintenance of the tow path. 

The agreement further provided that its purpose was to confer upon 
the City the privileges of increasing its water supply and that nothing in it 

should impose on the City any obligation to avail itself of the privileges 
granted. 

Pursuant to the agreement, the City erected the pump works at Byrd 
Park, and subsequently water in the first level of the Canal (East of Byrd 
Park plant) was allowed to back up upon some of the machinery in the pump 
works. The City sought relief from this damage in eertain litigation in the 
Circuit Court. To settle the matter, the City and the Railway Company 
entered into a contract in May, 1890, whereby the Railway Company ob
tained the right to raise the water in the first level of the Canal 2 1/2 feet 
above the original zero mark established at or before the pump works were 
erected. This contract recited that inasmuch as a larger supply of water 
in the first level of the Canal will result for use for manufacturing purposes, 
" ... the said City shall have the right at any time or times to use all the 
water for pumping purposes at said pump works, which the Railway 
Company is legally entitled to and which it may be possible to bring down 
the Canal from Bosher's Dam ... provided that if questions arise as to the 
right of the Railway Company to take from the river at Bosher's Dam more 
water than is called for in the contract ... dated May 3, 1880, the City 
shall not use such excess until it first determines said questionand establishes 
its right under that of the Railway Company to such excess." This con
tract further provided that no right, interest, or power granted or re
served in the contract of March 1880, should be surrendered or nullified, 
except as therein specified, and the contract of March, 1880 shall continue in 
full force and effect except as modified. The effect of these provisions was 
that the water used in the pump works at Byrd Park might be 283 cfs. and 
the City could use, as an extension of the pump works required, a maximum 
quantity of 705 cfs., but the City could also use all the water the Railway 
could take legally from the river at Bosher's Dam and could convey through 
the Canal from Bosher's Dam, for pumping purposes at the pump works; pro
vided if at any time the right of the Railway Company to take more water 
from the river at Bosher's Dam than 705 cfs. was questioned, the City could 
not use the excess, until it first established the right of the Railway Company 
to take the excess water from the river. 
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When the pump works were constructed at Byrd Park a raceway was 
also constructed which drew the entire flow of the Canal from the top of 
the 3-mile lock at the site of the pump house at Byrd Park and conducted it 
through the City's pumps and thence by means of tailraces and a spillway 
for surplus water back into the Canal just below the pump works. 

The contract of 1880 seems to havt! contemplated that all of the water 
diverted from the Canal should be returned to the Canal, although it recites 
that the City desired to use a portion of the water was not returned to the 
Canal, but was entirely diverted and impounded in the City's reservoir_s 
and supplied to consumers. This was a comparatively trivial proportion 
of the flow, less than 10 cfs. At any rate the contract of 1890 seems to limit 
the use of water in the Canal for pumping purposes at the pump works. 

The agreement dated October 17, 1902, between the Railway 
Company and the City, covers construction of the City's settling Basins near 
Mile Posts 4 and 5, including construction of the dam at the easterly end of 
Williams Island. The City's water supply is taken from the river at this 
dam and carried into the settling basin through a flume. 

In 1908 or 1909 the first filter plant was constructed on the north 
bank of the river some distance above the pump works. A flume was 
constructed from this plant and run under the Canal to the pump works at 
Byrd Park and the City ceased to divert any water from the Canal into its 
reservoirs but continued to use Canal water at Byrd Park for generating 
power to operate its pumps, all the water being returned to the Canal. 
When the existing filter plant was constructed in 1924 and subsequently 
enlarged, water has been taken from the river, filtered and pumped into the 
City's reservoirs and distribution systems. 

In the agreement dated November 16, 1928, between the Railway 
Company and the City, the Railway Company consented to the transfer to 
the City of the water rights held by the Atlantic Coast Line Railroad Co., 
which rights were originally covered by lease dated June 9, 1887 to 
Richmond Paper Manufacturing Company. The rights entitle the City to 
use 88 cfs. at either the City's Hollywood Electric Plant (just west of the 
Albemarle Paper Company), or at a point at the Settling Basin. By 
authority of agreement dated June 15, 1930, between the Railway 
Company a~d the City, the City constructed a flume from the Canal to its 
Hollywood Electric Plant and draws its entitlement of water from the 
Canal at that location for the purpose of generating electric current, except 
during periods of prolonged droughts. 
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During prolonged droughts when little or no water flows over Bosher's 
Dam, the City quickly exhausts the supply of river water between Bosher's 
Dam and the City's dam at Williams Island. The City then exercises its 
right to draw water from the Canal at the Settling Basin instead of at the 
Hollywood Electric Plant. The Canal 1 during such periods~ becomes the 
principal, and sometimes the sole source of water supply for the City. 
Spent water, if any, was not required to be delivered to any raceway or 
canal by these contracts. 

Simultaneously with the making of these contracts, an agreement was 
entered into with VEPCO whereby that Company granted and conveyed to 
the City all of its right, title and interest in and to the 88 cfs. and agreed 
that the City should have the right to take the water or so much as the City 
may require, from the Canal at a point mutually agreed upon by the 
Railway Company and the City near the settling basin or filter plant or t'o 
take the water or so much as the City may require to generate electricity 
from the Canal at or near the City's Hollywood electric plant and as such 
other point or points as may be agreed to between the City and the Rail
way Company upon the condition: 

( 1) That the City in taking the water at or near the settling basin 
and emptying it therein, only so much of the water as may be 
required in the judgment of the Director of Public Utilities from 
time to time for supplying the necessary requirements of the 
City's water supply system will be taken; and 

(2) That in taking the water at or near the Hollywood electric 
plant and using it there, the residue will be discharged into the 
James River at or immediately below the Hollywood plant or 
at some convenient point or points west of the Power Company's 
Twelfth Street dam extending across the river in a line with Sixth 
Street. 

By latter agreement dated August 21, 1939, the Railway Company and 
Vepco, jointly and serverally agreed to inde111nify and save harmless the 
City from damages or costs, etc~ resulting from the construction and 
maintenance or operation of a flume under Tredegar Street at Vepco's 
Park Station. This is the flume that carries under Tredegar Street and 
thence to the river the water used by Vepco for generating electric current 
at Park Station and the water passed through the wasteway at said 
Station. 

181 



An agreement, dated May 15, 1950, between the Railway Company 
and the City confirms and clarifies the provisions of aforesaid agreement 
dated March 3, 1880, pertaining to the maintenance and repair of Bosher's 
Dam and the upper level on the Canal. It also provided for the installation of 
new equipment on the headgates at Nine Mile Lock. It confirmed long 
standing arrangements whereby the City pays 1/2 the salary of the gate 
attendant at Nine Mile Lock (C. & 0. pays 1/2), and also the payment by 
the City of 1/2 the salary of one gate attendant (8-hour trick) at Haxall. 
The Railway pays all other salaries at Haxall. 

An agreement dated February 4, 1958, confirmed the City's right to 
take its entitlement, or any portion thereof, from the Canal at the Settling 
Basin, and the Railway Company agreed to the City's enlarging and 
improving the intake flume at that location. The City does not take water 
from the Canal at that location except during periods when there is 
insufficient water in the river back of its William's Island Dam. 
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