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Chapter 5
Implementing the Principle of “One Country,
Two Systems”: Some Suggestions

In the last chapter I postulated a rather bleak picture of the Hong Kong Special
Administrative Region’s (HKSAR) future political stability and social harmony. Yet, the principle
of “one country, two systems” definitely does not intend to create a HKSAR characterized by a
progressively clear division of the society into the haves and the have-nots; an increasingly
imperious and despotic government; and a steadily growing level of social discontent and sense
of powerlessness among the public. Conversely, the principle envisions a HKSAR earmarked by
an open and autonomous government, an economically prosperous and culturally pluralistic
society, and a participative citizenry.
However, to realize such a vision, several fundamental questions must be answered.
Specifically, how should we prevent a further deterioration of conditions in Hong Kong? What
could be done to secure the future that the principle of “one country, two systems” promises?
What kinds of conditions would be favorable to implementation of the principle?
This chapter is devoted to a detailed analysis of a series of proposals aimed at tackling
these questions. Four proposals are advanced: (1) electing the Chief Executive by universal
suffrage as soon as possible; (2) instituting a system of ministerial responsibility in Hong Kong;
(3) enacting a freedom of information act in Hong Kong; and (4) strengthening the operation of
Hong Kong’s legislature, the Legislative Council (LegCo). The ultimate goal of these proposals
is to ensure a successful application of the principle. I now examine the content of each proposal,
as well as speculate on whether they might be implemented.

Electing the Chief Executive by Universal Suffrage
As the Basic Law did not specify a timetable of direct election of the Chief Executive,
when Hong Kong should directly elect its Chief Executive has became a vigorously discussed
issue. Predictably, liberal political parties argue that it should begin early, as soon as 2002 (the
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second term of the Chief Executive). Conservative political parties assert that Hong Kong’s
political development should follow the stipulation of the Basic Law--that is, before making any
changes in the method of selecting the Chief Executive, a review of the issue should first be
conducted, in year 2007. In essence, this study asserts that Hong Kong should begin electing its
Chief Executive by universal suffrage no later than the Basic Law allows. Before detailing the
rationale for this assertion, an examination of the topic of direct versus indirect electoral systems
is in order.

An Overview of Direct and Indirect Elections of a Chief Executive
Noting that the American president is not elected by universal suffrage but by an indirect
electoral device, the Electoral College, conservative elites in Hong Kong often argue that indirect
election too can be democratic. They maintain that electing a Chief Executive by an 800-member
Election Committee (EC) is as democratic as returning him or her by popular vote. Do they have
a valid argument here? Before answering this question, let me first present some facts on the
American Electoral College.
Today, the American Electoral College has 538 members.1 These members are chosen in
the direct election held in November every four years. Under the winner-take-all principle, all of
the electoral votes of a state go to the presidential candidate who wins the largest popular vote
in the November election. Every four years, the electors meet in the states from which they were
selected to cast their ballots for the president and vice president. If a presidential candidate
receives a majority of the electoral votes (270), he or she is elected president. The same is true
for the election of the vice president. If no presidential candidate receives a majority of the
electoral votes, the House of Representatives elects the president from the three candidates that
obtain the greatest number of electoral votes.2
In fact, the historic origin of the Electoral College, the way it works nowadays, and the

1

. There are 435 Representatives, 100 Senators, plus three electoral votes from the District of Columbia
as a result of the 23rd Amendment to the Constitution ( 1995 Information Please Almanac. Boston, MA:
Houghton Mifflin Company, 1995, p. 637).
2

. For details, see Michael J. Glennon. When No Majority Rules: The Electoral College and
Presidential Succession. Washington, D.C.: Congressional Quarterly Inc., 1992, pp. 19-22.
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American constitutional context, made it a unique electoral system that functions in no other
country but America alone. It was created in the eighteenth century where the necessary
communication network for direct election has not been built. As Martin Diamond points out, in
a country as large as the United States, without today’s advanced communications, the American
founding fathers feared that “people simply could not have the national information about
available candidates to make any real choice, let alone an intelligent one.”3 The founding fathers
also rejected the idea of electing the president by Congress, the American legislature. They
believed that under the principle of separation of powers, the American president, as the head of
the executive branch, should be chosen independently of the legislative branch. Therefore, having
the president chosen by a group of electors was seen as a compromise between electing the
president by popular vote and Congress.
Moreover, in practice, like a direct election system, the Electoral College has effectively
reflected the will of the American people. As mentioned, members of the Electoral College are
now directly elected by the people. Although the American people are voting for electors on
voting day, most of them think that they are voting for the president and vice president. Such a
belief is credible because, for over 200 years, only once did the Electoral College returned a
president that did not win the largest popular vote (the so-called “runner-up president”).4 In
modern times, it is very unlikely that electors would vote in contradict with the intention of the
general public. Thus, in reality, popular voting decides who would be the president and vice
president of the United States.
In addition, that the American people believe in “constitutional supremacy” instead of
“electoral supremacy”5 has also made the Electoral College acceptable as a way to elect the
president. As John A. Rohr contends, “Elections do, of course, express the will of the people but

3

. Martin Diamond. The Electoral College and the American Idea of Democracy. Washington, D.C.:
American Enterprise Institute for Public Policy Research, 1977, p.4 .
4

. In the 1888 presidential election, Grover Cleveland had more popular votes than Benjamin Harrison
but the latter was elected as the president for he had won the majority of the electoral votes.
5

. John A. Rohr. Founding Republics in France and America: A Study in Constitutional Governance.
Lawrence, KS: University Press of Kansas, 1995, p. 65.
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they do so in fulfilling the design of our Constitution, which is the object of the primordial
expression of the will of the people.”6 Furthermore, “[in] American constitutional theory,
elections do not confer power on anyone. They merely determine who will occupy a particular
office that the Constitution has already endowed with certain powers.”7 Simply put, unlike some
other western democracies such as France, an American president’s legitimacy is not primarily
determined by whether he or she is directly elected by the people.
Considering that the American Electoral College was created to overcome the problem
of poor communication of the eighteenth century, to uphold the notion of separation of powers,
and in accord with the American political and constitutional contexts, it is a distinctive example
that would not be an appropriate point of reference for Hong Kong. By contrast, the case of
France is more instructive. The French president (the President of the Republic) was first elected
by an electoral college8 but later by universal suffrage. Unlike the American Electoral College
system which was a product of the eighteenth century, the French case represents a modern
example of how a country had changed its electoral system in order to maintain a contemporary
democracy. In short, Hong Kong can learn more from the experience of France, not America, on
the issue of whether its Chief Executive should be returned by direct or indirect electoral
mechanisms.
After the Second World War, the French, haunted by the experience of Louis Napoleon
Bonaparte, who was elected by popular vote as the president of the Second Republic but created
a quite authoritarian regime, opposed the idea of electing the president by popular vote. Popular
election of the President was also rejected because of the fear that the influence of the Frenchmen
would be easily marginalized by the large number of non-French voters residence elsewhere in
the French Empire other than France. According to Michel Debré (who led the working group

6

. Ibid..

7

. Ibid., p. 66.

8

. The 1958 electoral college consisted of all members of both houses of Parliament, county councillors,
representatives of overseas territories, and a number of delegates from municipalities determined by size of
commune and chosen by the municipal council. The number of members of the electoral college is about 80,000
(John Frears. Parties and Voters in France. London, UK: C. Hurst & Co. (Publishers) Ltd., 1991, p. 142).
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which drafted the text of the 1958 French Constitution), “[a]s long as the [French] Community
was made up of French citizens, as long as Algeria was a land under French sovereignty, the
election of the president of the Republic by universal suffrage was out of the question: the
electors in France would have been very much in the minority.”9 As a result, the first President
of the Republic of the Fifth Republic was not elected by popular vote but by an electoral college.
However, in France, the President of the Republic functions like the steward of the state.10
Therefore, as Jack Hayward argued, direct election was the logical step to end the anomaly by
which “a President exercising extensive responsibilities did not have the legitimacy conferred by
being the chosen of universal suffrage.”11 Moreover, knowing that probably none of his
successors would command the same degree of popularity and charisma as he did, President de
Gaulle believed that direct election was the only way to empower his successor to discharge his
or her constitutional duties effectively. De Gaulle asserted that “the President of the Republic
must be elected by universal suffrage. Elected in this way, whatever his personal qualities, he will
nevertheless have some semblance of authority and power when in office.”12 François Luchaire
has argued that “if the president is to play an effective role vis-à-vis the members of Parliament,
he must be elected directly by the people as they are. Any other solution deprives him of the base
of legitimacy which he must have in order to balance the legislative power.”13 Finally, by 1962,
the French Empire was collapsed when Algeria became a fully independent nation. This removed
the fear that the French voters would be in a minority in selecting the President of the Republic

9

. Cited in Rohr, op.cit., p.89.

10

. As William Safran has noted, the President of the Republic is the “highest authority of the state; the
guarantor of national independence; the individual chiefly responsible for seeing that the Constitution is observed;
the person who ensures the functioning of governmental authorities; the arbiter of political and institutional
conflicts; the principal appointing officer and diplomatic negotiator; and the commander-in-chief of the armed
forces” (William Safran. The French Polity. 4th ed. White Plains, NY: Longman Publishers USA, 1995, p.162).
11

. Jack Hayward, “The President and the Constitution: Its Spirit, Articles and Practice,” in De Gaulle to
Mitterrand: Presidential Power in France, ed. Jack Hayward (New York, NY: New York University Press,
1993), pp. 36-75, p.46.
12

. Cited in ibid., p.51.

13

. Cited in Rohr, op.cit., p.87, italics in original.
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by the means of popular vote. Subsequently, a constitutional amendment regarding the method
of selecting the president was passed on 5 October 1962. Thus, from 1965 (when de Gaulle’s first
seven-year term expired) onwards, the President of the Republic has been selected by direct
election.

Electing the Chief Executive in Hong Kong
Arguments for electing the president by universal suffrage in France are also applicable
to the case of Hong Kong. As mentioned, Hong Kong is a highly westernized city and its people
are readily receptive to western ideas. The Hong Kong people are familiar with the idea that it
is the right of the people to vote out an unaccountable government. However, they do not have
the means to exercise this unalienable right when the time comes. An often heard saying after the
establishment of the HKSAR is that the Hong Kong people are now the true masters of Hong
Kong. But, unless they can elect and vote out their leader freely, they will never be the true
masters of their homeland. Put differently, a direct election of the Chief Executive would provide
a mechanism for the Hong Kong people to do so.
Also, a directly elected Chief Executive would command more legitimacy than the one
elected by the 800-member Election Committee. He or she can also proclaim himself or herself
as the true representative of the Hong Kong people. Thus, in cases where there are disputes
between the HKSAR and the Central People’s Government, the Chief Executive will be in a
better position to fight for the interest of the HKSAR. Also, like the case of France, in order for
the Chief Executive to play an effective role vis-à-vis members of the LegCo, he or she must be
elected directly by the people as they are.
This is particularly true in the present-day Hong Kong. It is common to hear complaints
from directly elected legislators that the Chief Executive, Mr. Tung Chee-hwa, being less
representative than they are,14 has not been paying enough attention to their views on government
policies. Although political powers are mostly vested with Tung and his government, he
obviously lacks the moral legitimacy that most of the legislators possess. Indeed, this fact is also

14

. Tung, as the first term HKSAR Chief Executive, was elected by a 400-member Selection Committee.
A 800-member Election Committee would be set up later to handle the elections of the second and third terms of
the Chief Executive.
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recognized by pro-China political parties. As Mr. Ip Kwok-him of the Democratic Alliance for
the Betterment of Hong Kong (DAB) has noted, a one-man-one-vote direct election would
definitely increase the Chief Executive’s legitimacy. Therefore, his party supports the idea of
electing the Chief Executive by universal suffrage. However, he did not say when the Chief
Executive should be directly elected except that it should not be before year 2007 (the Basic Law
would not permit this change before year 2007).15
Furthermore, considering the development of Hong Kong’s political parties and their
increasing importance in the LegCo, Hong Kong should elect its Chief Executive by universal
suffrage when possible. Presently, the government can rely on the support of conservative
political parties such as the DAB and the Liberal Party for the passage of legislation or funding
requests. Nonetheless, eventually these parties also need to appeal to the public for reelection.
Their support for government policies, not to mention unpopular policies, is anything but certain.
Only with a majority in the LegCo, or a coalition of parties led by the Chief Executive’s own
party, can the Chief Executive be sure that his or her policies will be supported by the LegCo.
Above all, to secure social stability, the development of political parties should be
encouraged. Political parties, according to Lo Shiu Hing, help to narrow the communication gap
between the elites and masses by aggregating and representing the interests of citizens. They play
a crucial function of stabilizing a regime. On the other hand, if political parties are incapable of
functioning as an intermediary institution between the ruling elites and the masses, the elite-mass
gap will be widened, which in turn will precipitate a crisis of political turbulence in Hong Kong
in the future.16 An effective way to encourage the growth of political party is to open the post of
the Chief Executive for direct election. The case of France shows how changes in the method of
selecting a chief executive will affect the development of political parties.
In France, political parties with similar political orientations merged with each other when
it became clear to them that by so doing, their chance to capture the presidency would be greatly
increased. As Howard Machin has observed, before 1958 alliances between political parties had
15

. Interview with Mr. Ip Kwok-him on 10 January 1998.

16

. Lo Shiu Hing, “Political Parties, Elite-Mass Gap and Political Instability in Hong Kong,”
Contemporary Southeast Asia 20(1) (April 1998):67-87, 67-68.
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been post-election, parliamentary creations, essentially short-lived, fragile and undisciplined. But
when the President of the Republic was returned by universal suffrage, alliances between
political parties became pre-election, national, long-term and disciplined.17
In his study of Hong Kong’s political parties, Lo argued that strategic differences between
the Democratic Party and the Frontier and mutual jealousy and rivalry between the Liberal Party
and the Hong Kong Progressive Alliance (HKPA) made the amalgamation of these parties
impossible.18 However, as in the case of France, when the Chief Executive is returned by popular
vote, political parties with similar orientations will find a great incentive to combine to increase
the chance of winning the election. Naturally, discipline and cohesiveness of political parties
which have nominated candidates to run for the post of the Chief Executive will be increased. In
all, having the Chief Executive elected by universal suffrage fits well with the future development
of Hong Kong’s political parties. Thus, there is no reason to require that the Chief Executive
should not be a member of a political party.19 A partisan Chief Executive is something inevitable
and will not pose threats to Hong Kong’s social and political stability. To the contrary, it will help
enhance government efficiency and social stability.
Overall, to give the Hong Kong people a tool to hold the Chief Executive and the
government accountable; to make the Chief Executive a genuine representative of Hong Kong;
to assure readily that the Chief Executive will fight faithfully and fearlessly for the interest of
Hong Kong; to ensure that he or she can play an effective role vis-à-vis members of the LegCo;
and to match with the future developments of the political parties, Hong Kong’s Chief Executive
should be directly elected by the people of Hong Kong, not by an Election Committee.

17

. Howard Machin, “The President, the Parties and Parliament,” in De Gaulle to Mitterrand:
Presidential Power in France, ed. Jack Hayward (New York, NY: New York University Press, 1993), pp. 120149, p.120.
18

. For details, see Lo, op.cit., pp. 68-72.

19

. Before the selection of the first Chief Executive, the Preparatory Committee, the body which
specified the qualifications of candidates running for the post of the Chief Executive, decided that all candidates
should not be members of any political parties. This requirement was laid down because China feared that
partisan considerations of a Chief Executive might induce he or she to compromise the overall interest of the
HKSAR when he or she makes policy decisions.
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The Concern of a Runaway Executive
As election adds moral legitimacy to the Chief Executive and the government, how could
Hong Kong avoid a runaway executive? In fact, there are formal and informal mechanisms to
hold the government accountable for its behavior. As a formal mechanism, election itself is a
powerful tool for the public to check the government. Moreover, under Article 73(9) of the Basic
Law, the LegCo may impeach the Chief Executive if he or she has committed “serious breach of
law or dereliction of duty.”20 After all, the principle of rule of law and the existence of an
independent judiciary can ensure that the government’s day-to-day activities and its policies,
rules and regulations, are following the laws of Hong Kong.
Regarding informal mechanisms, as noted earlier, Hong Kong has rather well-developed
mass media. Like their counterparts in western countries, most of Hong Kong’s journalists and
press see reporting and exposing mistakes of the government as an important duty of their
profession. Furthermore, during Hong Kong’s 13-year long transition period, there has been a
growing public awareness and intolerance of government failures. Obviously, the people of Hong
Kong are no longer like their ancestors who would readily submit to the government’s authority
without question. In sum, there do exist formal and informal mechanisms to prevent the
phenomenon of runaway executive from happening.

An Electoral System for Hong Kong’s Chief Executive Election
At this juncture I need to address what kind of electoral system should be used in electing
Hong Kong’s Chief Executive. My position is that France provides a good model for Hong Kong.
France is using a two-ballot electoral system in most of its public elections. The essence of the
system, as John Frears points out, is that “if no candidate at the first ballot has an absolute
majority over all others added together, a second ballot is held (a forthnight later in Presidential
elections, a week later in all others) and the candidate who comes to the top is the winner whether

20

. The adoption of an impeachment motion does not automatically lead to the removal of the Chief
Executive. The final decision is with the Chinese government. However, as Yash Ghai points out, it is hard to see
how the Chinese government could disregard the overwhelming majority of LegCo without causing a major crisis
in Hong Kong and in the relationship of the Central Authorities with the residents of Hong Kong (Yash Ghai.
Hong Kong’s New Constitutional Order: The Resumption of Chinese Sovereignty and the Basic Law. Hong
Kong: Hong Kong University Press, 1997, p. 256).
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obtaining an absolute majority or not.”21 Only the two candidates who receive most votes at the
first ballot are allowed to proceed to the second ballot. As votes of the second ballot are divided
by only two candidates, the winner, in fact, would have an absolute majority (that is, at least 50%
+1). In sum, Frears asserts that the advantage of this system is that “electors can express a wide
choice at the first ballot. They can vote for any candidate, however extreme, who takes their
fancy knowing there is a chance for second thoughts.”22
The two-ballot system is not new to Hong Kong. It was used to return legislators from the
two functional constituency seats reserved for the municipal councils in the 1998 LegCo election.
It will be easy for the government to use this system in the Chief Executive election, and Hong
Kong’s political parties are familiar with its operation. As for the people of Hong Kong, a good
public education program will be adequate to introduce this system to them. Of course, Hong
Kong can always opt for other electoral systems. But whatever system the HKSAR chooses, it
must be a system that is open and fair to every candidate running for the post of the Chief
Executive.

Feasibility of this Proposal
If the HKSAR wanted to amend the current method of electing the Chief Executive for
terms following year 2007, the amendment must be endorsed by a two-thirds majority of the
members of the LegCo and obtained the consent of the Chief Executive. After that, it has to be
reported to the Standing Committee of the National People’s Congress for approval (Basic Law,
Annex I, para.7). In other words, to introduce direct election to the post of the Chief Executive,
a “yes” vote must be won from 40 members of the LegCo. Today, major political parties like the
Democratic Party (13 seats), the Frontier (3 seats), the Liberal Party (10 seats), the DAB (10
seats), and the HKPA (4 seats) together hold 40 seats in the LegCo. If a vote were held today,
would a direct election amendment be passed by the LegCo?

21

. Frears, op.cit., p.126.

22

. Ibid., pp.126-127.
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Except the HKPA,23 representatives from all other political parties noted above told this
author that their parties would support such an amendment. The only difference between these
parties is that the liberal political parties favor an immediate introduction of direct election of the
Chief Executive while the conservative political parties support a review of the matter first and
make changes after year 2007 if that is the wish of most of the Hong Kong people. From these
conservative political parties’ positions, one can conclude that it is very unlikely for any
amendment to the election method of the Chief Executive be passed soon.
Moreover, since a majority of the LegCo’s 60 seats (36 in total) in the next LegCo election
(to be held in year 2000) are returned by functional constituency and Election Committee
elections, they are likely to be captured by conservative political parties. Therefore, it is not
probable that a proposal to begin directly electing the Chief Executive by year 2002 will be
endorsed by a two-thirds majority of the members of the second LegCo (2000-2004). Most
importantly, any amendment to the election method needs the consent of the Chief Executive. Mr.
Tung is clearly not an enthusiastic supporter of such a change. In his second annual policy
speech, he discussed many programmes of his administration in detail but spoke only in abstract
terms about direct elections. He said his administration is “fully committed to developing further
our democratic institutions in accordance with the Basic Law. We need to develop a model
suitable for Hong Kong, one which promotes stability and prosperity and is in line with the
ultimate aim of having a Legislative Council and a Chief Executive elected by universal

23

. The author interviewed Mr. David Chu Yu-lin of the HKPA on 30 December 1997. However, he was
being interviewed on his own capacity, not as a spokesman for the party. From the interview, it is clear to this
author that the HKPA is a loosely organized party without a coherent platform on major political issues. As
whether the Chief Executive should be selected from the year 2007 onwards, Mr Chu said that it is possible to
amend the Basic Law by then, but it would be many decades before the Hong Kong people can select their Chief
Executive by universal suffrage. He commented that Hong Kong needs to maintain its stability to proof to the
Chinese government that it can manage itself competently. After that, the chance to directly elect the Chief
Executive will improve significantly. From a recent speech made by the HKPA’s chairman, Mr. Ambrose Lau
Hon-chuen, we can conclude that the HKPA will not support an amendment to the Basic Law regarding the
method of selecting the Chief Executive before year 2007. He said that “[w]ith reference made to the history of
various countries in the world, especially the election history of western countries with relatively stable political
systems, the principle of gradual and orderly democratic progress and the specific provisions of the Basic Law are
extremely reasonable. Without special reasons, they should not be lightly amended ” (“Motion debate on direct
election,” The Hong Kong Hansard, 15 July 1998. Internet edition). “Motion debate” is a means for members of
the LegCo to express their views on certain issues or to call on the government to take certain actions. Since
motions passed by the LegCo have no legal effect, the government can simply ignore them if it wishes to do so.
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suffrage.”24
I have discussed to this point what it will take for an amendment on this subject to be
initiated from Hong Kong. I have not mentioned that without China’s approval, such an
amendment would never be realized. As Dr. Lo Shiu Hing, a political scientist at the University
of Hong Kong points out, whether Hong Kong would be allowed to elect its Chief Executive by
popular vote depends very much on China’s own pace of democratization. If the political
condition in China is stable, and economic reforms are going well, then the Chinese leaders
would have more confidence to let Hong Kong manage its own domestic affairs, including the
election of the Chief Executive. On the other hand, if reforms (both political and economic) in
China are not going well, then the chance for Hong Kong to elect its Chief Executive by universal
suffrage will be greatly reduced.25 Lo also points out that as long as Taiwan is not united with
China, Hong Kong will still serve as a good model of the principle of “one country, two systems”
to Taiwan. In other words, the chance for Hong Kong to have a faster pace of democratization
will be increased.
Another political scientist at the University of Hong Kong, Dr. John P. Burns, stresses that
the process followed to nominate candidates for the post of the Chief Executive will significantly
affect the chance of amending the method of its election.26 Currently, candidates for the office
of the Chief Executive are nominated “jointly by not less than 100 members of the Election
Committee. Each member may nominate only one candidate” (Basic Law, Annex I, para. 4). As
it is easy for China to control the membership composition of the EC, China does not worry that
candidates it deems as unfit for the post of the Chief Executive could stand a chance to be
nominated. Once the election is open for every eligible voter of the HKSAR, how could China
be assured that the post of the Chief Executive will not fall in the hands of the radicals?
As pointed out in the previous chapters, a majority of the Hong Kong people put more
weight on social stability than on a quicker development in Hong Kong’s political system. Thus,

24

. Tung Chee-hwa. From Adversity to Opportunity. 8 October 1998, para. 159. Internet edition.

25

. Interview with Dr. Lo Shiu-hing on 18 December 1997.

26

. Interview with Dr. John P. Burns on 7 January 1998.
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they are inclined to vote for moderate than radical candidates. Besides, the ideologies of Hong
Kong’s political parties are not as drastically opposed to each other as is commonly found in
western countries. Above all, no major political party in Hong Kong is advocating the overthrow
of the Chinese communist regime or the independence of Hong Kong. Hence, there is really no
harm to let the Chief Executive be elected by universal suffrage before year 2007, let alone after
it.
Nonetheless, considering the opposition from the conservative political parties and the
Chief Executive, it is almost certain that Hong Kong would not be able to amend the election
method of the Chief Executive before year 2007. In any event, before Hong Kong can directly
elect its Chief Executive, the EC’s 800 members should be selected as democratically as possible.
According to the Basic Law, the EC shall be composed of 800 members from the following four
sectors: “Industrial, commercial and financial sectors (200), the professions (200), labour, social
services, religious and other sectors (200), and members of the Legislative Council,
representatives of district-based organizations, Hong Kong deputies to the National People’s
Congress, and representatives of Hong Kong members of the National Committee of the Chinese
People’s Political Consultative Conference (200)” (Annex I, para. 2). As for the selection of
representatives of these four sectors, the Basic Law leaves it to the HKSAR to decide on its own.
The most democratic way to return these 800 EC members is by popular vote. In essence,
individual voting should replace all forms of corporate voting. For example, all the directors of
companies that are members of the General Chamber of Commerce, instead of just the companies
themselves, can vote to decide who should represent them in the “Industrial, commercial and
financial sectors.” The same is true for the election of members of the “professions,” “labour,
social services, religious and other sectors.” This is not so, however, for the fourth sector which
consists of members of the LegCo, representatives of district-based organizations, Hong Kong
deputies to the National People’s Congress (NPC) and the National Committee of the Chinese
People’s Political Consultative Conference (NCCPPCC). For the election of members of districtbased organizations such as the District Boards, before the handover, they were all directly
elected by the public. The direct election system can be easily restored for their selection.
However, presently, the people of Hong Kong cannot elect their representatives to either the NPC
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or the NCCPPCC.27 After Hong Kong became a special administrative region of China, it would
be unjustifiable to forbid the Hong Kong citizens to directly elect their representatives to these
two Chinese political institutions.
So far, I examined the cases of America and France and concluded that the latter case
provides a better model for Hong Kong on the subject of electing the Chief Executive by
universal suffrage. Applying the case of France to Hong Kong, this study argues that: to make
the Chief Executive the real representative of Hong Kong and its people; to put him or her on the
equal footing with the directly elected legislators; and above all, to hold his or her government
responsible for its performance, Hong Kong should select its Chief Executive by popular vote,
not by an Election Committee. The sooner Hong Kong’s Chief Executive is elected by universal
suffrage, the better the chance for the realization of the principle of “one country, two systems.”

Creating a System of Ministerial Responsibility
In essence, the lack of a system of ministerial responsibility has caused three problems.
First, Hong Kong does not have a unified government. Powers are divided among the Chief
Executive (and his Executive Council, ExCo) and senior civil servants. Because of the unclear
division of responsibilities and authorities between the Executive Councillors and senior civil
servants, in the past year, when encountered with various social and economic crises, the Hong
Kong government could not provide a strong leadership in resolving those crises. Worse still,
without a unified government, the government often could not speak with one voice.28
Consequently, it became very confusing to the public how and what the government were
planning to do to resolve those crises. Second, there is no effective mechanism for the public to
hold the senior civil servants responsible for their performance. Third, there is an increasing

27

. Hong Kong deputies to the National People’s Congress are selected by an election organization
composed of the following categories of individuals: Chinese citizens of the Selection Committee, representatives
of Hong Kong members of the National Committee of the Chinese People’s Political Consultative Conference
(CPPCC) and members of the Provisional Legislative Council. Regarding the selection of members of the
CPPCC, they are nominated and appointed by the Chinese government.
28

. For instance, in November 1998, the Secretary for Security Regina Ip Lau Suk-yee said the
government would not ask the mainland China to return a suspected murderer to Hong Kong for trial. But on the
same day, the ExCo convener, Chung Sze-yuen, said the government had yet to decide on the matter (Cited in
Steven Ribet, “Tung: a make-over challenge,” The Hong Kong Standard, 3 December 1998. Internet edition).
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doubt about the responsiveness of the civil service to policy missions of the government of the
day and the needs of the Hong Kong society.

The Lack of a Unified Government
On paper, the Hong Kong government is under the leadership of the Chief Executive. He
or she is aided by the ExCo which members served at the pleasure of the Chief Executive.
Subordinate to the Chief Executive is the Administrative Secretary29 who is the head of the civil
service (and a member of the ExCo). However, it turns out that such a clear line of hierarchy does
not exist. What compounds the problem is the destructive tension between the Chief Executive
and his principal officials. His ExCo members too are not working well with senior civil servants,
who are skeptical of whether Executive Councillors should become their superiors.
Before the handover, to ensure a smooth transition of sovereignty from Britain to China,
Mr. Tung appointed all seating senior civil servants to be the principal officials of the HKSAR.30
Both the Hong Kong people and the civil service welcomed this decision. Nonetheless, rumours
were soon heard that Tung was having difficulties in working with the Administrative Secretary,
Mrs. Anson Chan, and the civil service under her leadership. Although Tung and Chan publicly
denied there was conflict between them, it was clear to observers of the Hong Kong government
that Tung did not build up a harmonious relationship with his principal officials. As Chris Yeung
reports, many political observers believed the rift between Tung and the senior civil servants to
be true, at least to some degree.31 Yeung notices that there were “sharp differences in
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. The title “Administrative Secretary” was changed by the government’s Gazette Extraordinary No. 2
to “the Chief Secretary for Administration” shortly after the handover. A government secretariat spokeswoman
said retaining the title “Chief Secretary”' did not breach the Basic Law because the term “Administrative
Secretary”' stated in the Basic Law was only a rank, not a title. She said the title was retained because “Chief
Secretary”' was an internationally recognized title. Thus, in English, the current Administrative Secretary, Mrs
Anson Chan, is publicly addressed as “the Chief Secretary for Administration.” However, as the Basic Law has
not been amended regarding this issue, here we use the title of “Administrative Secretary” instead of “the Chief
Secretary for Administration.”
30

. Except the Attorney General, Mr. J. F. Mathews, who being a British, did not meet the Basic Law’s
nationality requirement of principal officials. A Hong Kong Chinese lawyer, Miss Elsie Leung was appointed to
replace him. The title of the Attorney General was also renamed as the Secretary of Justice.
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. Chris Yeung, “Chief and Anson forge uneasy alliance,” Hong Kong Review 97. Hong Kong: South
China Morning Post, 12 January 1998, p.12.
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backgrounds, mind sets and work styles” between Tung and the senior civil servants.32
Likewise, DAB’s Ip Kwok-him commented that it was natural for conflicts to exist
between Tung and his senior officials for the political orientations of the latter were quite
different from Tung’s.33 Ip remarked that it would take a while for them to establish a cooperative
relationship. However, Dr. Burns of the University of Hong Kong holds a different opinion. He
argues that there is no big difference between the ideology of Tung and the senior civil servants.
Instead, their differences were in the perceptions of roles, power, styles and networking.34 The
last colonial Governor, Chris Patten, having been absorbed in carrying out his political reforms,
had allowed the senior civil servants to run Hong Kong’s domestic affairs with a high degree of
latitude. Unlike Patten, Tung is not concerned with any grand plans of political reform. He
wanted Hong Kong to focus less on politics but more on economic and social issues. His top
priorities therefore are on housing, education and Hong Kong’s economic competitiveness. To
accomplish his agenda, Tung adopts a hands-on governing style, which as noted, is very different
from Patten’s. Moreover, unlike Patten, Tung is a native Hong Kong citizen; he can form his own
networks and therefore does not need to rely on the senior civil servants as much as Patten.
Above all, if the practice of confining the Chief Executive to choose his or her principal
officials from the career civil servants remains, there will always be an underlying tendency for
conflicts in the relations between the Chief Executive and senior civil servants. To enhance the
responsiveness of the civil service to the Chief Executive’s policy agenda, senior government
positions should be staffed by the Chief Executive’s people, not just members of Hong Kong’s
higher civil service. Presently, without a ministerial system in place, whenever there are
vacancies in the senior government positions, they are usually filled by career civil servants.
Subsequently, a new chief executive always selects his or her governing team from a limited pool
of talent--the career civil servants. Such a restriction on a chief executive’s discretion to pick his
or her governing team is not found in other advanced democracies.
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. Interview with Ip Kwok-him on 10 January 1998.
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. Interview with Dr. Burns on 7 January 1998.
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In western countries, it is a normal practice for a new chief executive to bring his or her
people to office. There is thus no question of whether the work styles or political orientations of
the chief executive and the principal government officials fit with one another. Of course one still
see tensions between senior government officials and the chief executives, but they are not as
unexpected or destructive as occurs in Hong Kong nowadays.
Another problem is the lack of a mutual trust between the Executive Councillors and
senior civil servants. Articles 54 and 56 of the Basic Law stipulate that the ExCo “shall be an
organ for assisting the Chief Executive in policy-making” and “except for the appointment,
removal and disciplining of officials and the adoption of measures in emergencies, the Chief
Executive shall consult the Executive Council before making important policy decisions,
introducing bills to the Legislative Council, making subordinate legislation, or dissolving the
Legislative Council.” This description of the ExCo’s function is similar to the one before Hong
Kong’s handover.35 Why are there more conflicts and mistrust between members of the ExCo and
senior civil servants now?
A contributing factor to this problem is the background of the Executive Councillors.
When Hong Kong was a British colony, it was the practice of the Governor to name senior,
appointed Legislative Councillors to serve in the ExCo concurrently (except Governor Patten who
had stopped this practice). Since these individuals were part of the establishment and were
acceptable to senior government officials because of their similar political orientations, there was
not much conflict between them. However, when Tung formed his ExCo, he included many proChina individuals, whom many people regarded would not have a chance to serve in the ExCo
if the British administration were still in power.
Furthermore, when Tung appointed three ExCo members to study on three policy areas-education, housing and the provision of social welfare to senior citizens, senior civil servants had
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. Strictly speaking, the colonial ExCo had more power than the HKSAR ExCo in the sense that when a
colonial Governor acted in opposition to the advice given to him by the members of the ExCo, he was required to
report the matter to the British Secretary of State on the grounds and reasons for his action ( Hong Kong Royal
Instructions 1917, Article XII) but a Chief Executive of the HKSAR only needs to put his or her reasons for
doing so on record (Article 56).
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great concern about the possibility that these ExCo members might become their boss.36
Understandably, senior civil servants objected to this practice for it was seen as a preclude to the
introduction of a ministerial system. As both the ExCo and senior civil servants are crucial to the
formulation and implementation of public policy, if the problem prolonged any further, the
government’s operational efficiency and effectiveness would no doubt be undermined.
In short, to tackle this problem, a system of ministerial responsibility should be created.
Such a system would make the ExCo a genuine cabinet of the Chief Executive.37 It would also
legitimate the role of the ExCo members--as ministers who are responsible for formulating and
making policy decisions.

Poor Coordination and Non-accountability of the Senior Civil Servants
In the Hong Kong context, without a unified government and proper institutional
mechanisms to check on the powerful senior civil servants, they are becoming increasingly
unaccountable for mistakes that they have committed in discharging their duties. To illustrate the
negative result of the lack of a unified government, I shall use the bird flu crisis. It illustrates well
the poor coordination that exists in government operations, as well as the non-accountability of
Hong Kong’s senior civil servants. It is my contention that if Hong Kong has a unified
government, the coordination between different government agencies in handling the bird flu
crisis would be greatly improved. They would have tackled the problem more competently and
thus reduce its damage to Hong Kong. Moreover, if there were a clear line of responsibility, Hong
Kong people would know who should be held responsible for the poor performance of the
government in the handling of the crisis. To this I now turn to the detail of the bird flu crisis.
The first stage of the bird flu crisis can be traced back to April 1997 when an epidemic
of the influenza A (H5N1) virus in Hong Kong caused the deaths of 4,500 chickens. In May the
36

. When Hong Kong was a British colony, individual non-official (there were three ex officio members-the Chief Secretary, the Financial Secretary and the Attorney General) ExCo members do not hold personal
responsibility for given subjects or portfolios. That was a matter for the senior civil servants.
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. Dr. Anthony Cheung Bing-leung of the City University of Hong Kong holds a different view. His
concep- tion of a ministerial system is to open all the principal official posts for political appointment. These
appointees need not become Executive Councillors too. Instead, the ExCo should become an advisory body to the
Chief Executive. It should provide advice and staff support to the Chief Executive rather than operate like a
cabinet we commonly found in western democracies (Interview with Dr. Cheung on 13 January 1998).
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first human case was confirmed. A three-year-old boy was infected with the H5N1 virus and died
of severe pneumonia and multiple organ failure.38 Government officials routinely dismissed the
existence of a health crisis and declared the boy’s death as an isolated incident. In November two
more human cases of avian influenza were confirmed. With increasing cases of avian influenza
being confirmed (18 confirmed cases in total), the government could no longer dismiss the
existence of a fatal health crisis. But, from the first human case found in May to November when
two more cases were reported, the government let more than six months slip away without taking
any serious precautionary measures.
On December 29, to stop the spread of the disease, the government decided that the
carriers of the H5N1 virus, about 1.3 million chickens and an unknown number of ducks, geese
and pigeons in local markets and farms, should all be slaughtered. Various government
departments, including the Health Department, the Urban Services Department, the Regional
Services Department, and the two municipal councils, were involved in the “chicken slaughtering
operation,” with the Agriculture and Fisheries Department as the agency in charge of the
operation. Since the Agriculture and Fisheries Department was under the Economic Services
Bureau, Mr. Ip Shu-kwan, the Secretary for Economic Services, was responsible for a task force
(formed by representatives from the relevant government departments) to oversee the efforts to
solve the problem.
It was definitely not a pleasant experience for the Hong Kong people to see more than one
million of chickens being slaughtered within a week. One has to ask “Would the situation be less
catastrophic had the government treated the early warning signs more seriously?” Also, “Would
the slaughtering operation be conducted more smoothly and effectively had the government
planned more carefully beforehand?”
Initially, the government announced that the operation would be finished within 24 hours.
But it turned out that the government spent more than five days to complete the operation. The
reasons for the delay were laughable. For instance, the government blamed the delay on the fact
that government employees were not experienced in killing chickens; and the number of poultry
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. Oliver Poole, “Desperate means used to combat bird flu,” Hong Kong Review 97. Hong Kong:
South China Morning Post, 12 January 1998, p.28.
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farms that the government needed to take care of was greater than the original estimation.
However, if the government’s record of Hong Kong’s poultry farms were kept up to date, it
would have a better estimate of its workload and the time needed to finish the operation. In
addition, it should have been clear to the government officials (as it was to the citizens of Hong
Kong) that employees of the Agriculture and Fisheries Department were not professional
butchers. The government had to recruit employees of the poultry vendors to help kill the
chickens when it became clear that the operation could not be completed on time.
But the worse was yet to come. Bags of chicken carcasses were supposed to be covered
with chlorinated lime powder and buried several meters deep at landfills. Instead they were left
unburied on the grounds of the landfills. The public was horrified when the television screens
showed wild dogs tear chicken carcasses apart, with some chickens still alive, wandering around
the landfills. Although the situation was corrected shortly after the news broadcast, the public
naturally would think that their government really did not deliver what it had promised publicly
a few days ago.
The Director of Agriculture and Fisheries, Mrs. Wei Chui Kit-yee, was under the
spotlight. When a reporter asked whether she would resign because of the poor coordination and
organization shown in the operation, she replied that she would consider it if her resignation
would help the resolution of the problem. Some commentators said that she should not be the one
to bear all the blame. More senior officials like Mr. Ip, it was said, should bear the ultimate
responsibility for the government’s incompetent performance. Nonetheless, no matter how
dissatisfied the Hong Kong people were with the government’s performance, no officials were
being disciplined for mistakes made in the handling of the crisis.
Could we rely on the government to check on itself, to reflect from the whole incident and
learn from it? Apparently not. Both the Chief Executive and the Administrative Secretary praised
the civil service for handling an unprecedented crisis well. Clearly, there is a huge gap between
the public’s and the government’s evaluation of the performance of the civil service, particularly
the senior civil servants. It is indisputable that the public should have the final word on whether
the government has performed satisfactorily. But in Hong Kong, there is no mechanism for the
people to deliver their verdict on the government’s competence.
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In all, one notices that despite the creation of a task force comprised of different
government agencies, coordination and organization among various government agencies
involved in resolving the bird flu crisis were seriously defective. Had there been a unified
government to provide a strong leadership, the crisis would no doubt have been resolved earlier.
Amid numerous civil servants blunders, there was no way for the people to hold the government
officials accountable. No senior civil servants were being punished for the government’s
incompetent performance. This was so because although everyone knew that senior civil servants
played a primary role in formulating plans to address the crisis; in theory, it was the Chief
Executive and the ExCo that decided how the government would approach the crisis. In other
words, it is the Chief Executive and the ExCo, not the senior civil servants, that would be
accountable for the government’s bad performance. The problem is, at the present time, the Chief
Executive is not directly elected by the Hong Kong people. Undoubtedly, the poor status of civil
service accountability would hardly aid the implementation of the principle of “one country, two
systems.”

An Outdated Understanding of Bureaucratic Responsiveness
Hong Kong’s civil service has developed a reputation of being professional and efficient
by overseeing Hong Kong’s rapid economic growth after the Second World War. As a result,
whether it is appropriate for the civil service to act as the primary representative of the public and
respond directly to the public’s needs has not been seriously discussed. That there was no
profound change in the nature of the colonial administration’s governing philosophy in the past
156 years also led to the unquestioning of the civil service’s responsiveness to the wishes of an
incoming government. But these all changed after Hong Kong became a special administrative
region of China.
Unlike an appointed colonial governor whose primary duty was the maintenance of the
British administration in Hong Kong, the HKSAR Chief Executive has the responsibility to
implement the principle of “one country, two systems” which, as noted earlier, calls for the
construction and preservation of a democratic and highly autonomous HKSAR. This fundamental
change in the nature of the Hong Kong polity requires its bureaucracy to start thinking about how
it can be responsive to the political agenda of the new government. The corollary of this is that
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the bureaucracy should no longer consider itself as the principal representative of the public. Now
the principal representatives of the public are the native Chief Executive and members of the
LegCo, not the civil service.
This study asserts that if the issue of bureaucratic responsiveness were left unaddressed,
the effectiveness and accountability of the government would be adversely affected. Under such
circumstance, the prospect of a successful execution of the principle of “one country, two
systems” would not be bright. Precisely, what is bureaucratic responsiveness? What makes a
bureaucracy responsive to the government of the day? Why is the issue of civil service
responsiveness becomes a problem in today’s Hong Kong?
In general, one can examine the concept of bureaucratic responsiveness with three
perspectives. The first perspective sees that bureaucracy “provides no independent assessment
of public wishes; responsiveness to the public is provided solely through the bureaucracy’s
faithful adherence to elected officials’ interpretation of public wishes.”39 This traditional view of
responsiveness treats the bureaucracy as a force that would serve the government of the day
faithfully and is ready to shift to a different spectrum of political orientation if an incoming
government so required. In the pre-handover Hong Kong, without a group of elected officials,
this traditional understanding of bureaucratic responsiveness did not exist.
Conversely, the second perspective of bureaucratic responsiveness, was and still is,
prevailed in Hong Kong. This perspective “holds that the bureaucracy legitimately exercises
independent representational functions that are equivalent to the functions performed by elected
officials.”40 As Grace Hall Saltzstein suggests, this perspective contends that a bureaucracy is
being responsive if it has directly and independently responded to the public needs.41 This
perspective was accepted by Hong Kong without any question before the 1980s when the
bureaucracy was Hong Kong’s only mature political institution.
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. Grace Hall Saltzstein, “Explorations in Bureaucratic Responsiveness,” in The State of Public
Bureaucracy, ed. Larry B. Hill (Armonk, NY: M. E. Sharpe, Inc., 1992), pp. 171-189, p. 172.
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However, political events occurred in the past decade have generated other political forces
to compete with the bureaucracy in the governing of Hong Kong. Simply put, the civil service
is no longer an unparalleled political force in Hong Kong’s politics. The further democratization
of the LegCo and the foreseeable direct election of the future Chief Executives no doubt will
reinforce the strength of the group of elected officials. In other words, unlike the colonial Hong
Kong, the contemporary Hong Kong demands its civil service to be responsive in term of the
traditional perspective, not in the sense as the second perspective prescribes. In fact, the civil
service should also consider the third perspective of bureaucratic responsiveness when
developing a new understanding of this concept. The third perspective emphasized the neutral
competence of the civil service. As Saltzstein points out, responsiveness is assessed according
to how well the bureaucracy meets various standard of good administration, such as efficiency
and fiscal integrity.42 Thus, when the bureaucracy accomplished its responsibilities proficiently,
it is said to be a responsive bureaucracy.
I would argue that a system of ministerial responsibility could help the civil service to
form a new sense of bureaucratic responsiveness. With politically appointed ministers, the
original principal officials can function as career civil servants both in name and in reality.
Subsequently, the civil service would not be responsive to the public directly but indirectly
through the ministers. By giving policy advice that is based on the best technical knowledge it
possesses along with prevailing community sentiment, the civil service can be seen as truthfully
responsive to policy goals of the government of the day. This new sense of bureaucratic
responsiveness is precisely what Hong Kong needed to implement the principle of “one country,
two systems.”

A System of Ministerial Responsibility for the HKSAR
The most notable model of ministerial system is the British Whitehall Model. Nonetheless,
as its functioning depends on a parliamentary system of government, it would not be fit with
Hong Kong’s political system which, as mentioned earlier, resembles that of a presidential
system. Although the British model is not suitable for Hong Kong to copy, its interpretation of
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ministerial responsibility is instructive. In a House of Commons debate on this subject, Roger
Freeman, a cabinet minister, declared that
Ministers take personal responsibility for five fundamental ar eas: the policies of their Departments;
the framework within which those policies are delivered; the resources allocated; such implementatio n
decisions as the framework documents for agencies may require to be referred to them or agreed with them;
and their response to major failures or expressions of parliamentary or public concern, in the sense o f
demonstrating what action they have taken to correct a mistake and prevent its recurrence. 43

Substituting “LegCo” for “parliamentary” in the above quotation, we get a basic definition of
what Hong Kong’s future ministers should be responsible for personally.
Moreover, the British ministerial system has very few layers of political appointees. In
Britain, minister and deputy minister are political appointees. Under them is the level of
permanent secretaries who are invariably career civil servants. As we have no intention to
“thicken” the Hong Kong government by creating unnecessary layers of political appointees, the
British practice in this aspect is insightful for Hong Kong. The simplest way to institute a
ministerial system in Hong Kong is to make the present principal officials as ministers and
members of the ExCo. Posts of permanent secretary with a pay package which is comparable to
that of the ministers should also be created. For those principal officials who would not like to
leave the civil service to become ministers, they should be allowed to take up the posts of
permanent secretary.44
Besides Britain, Hong Kong can also learn from France.45 In France where career
administrators, like their counterparts in Hong Kong, have long been playing a prominent role
in the governance process, the directorship of certain departments are reserved for several
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should embrace without question. For instance, the French bureaucracy’s elitist mentality and its lack of
responsiveness to the elected officials are the two dark side of the French model that Hong Kong should beware
of when it learns from the case of France.
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categories of higher civil servants. For instance, higher civil servants who come from the grandes
écoles monopolize the majority of managerial positions in ministries like the Industry and
Transportation.46 Likewise, Hong Kong should reserve certain directorships for members of the
senior civil service. The director of Health Department should be reserved for a senior doctor
coming from within the department, for example. This arrangement, along with the creation of
the post of permanent secretary, will help the reduction of senior civil servants’ opposition to the
introduction of a ministerial system, and the preservation of their continuing contribution to the
running of the HKSAR.
This system would allow the Chief Executive the greatest latitude in forming his or her
own governing team, on the one hand. On the other hand, as the principal officials would be
hand-picked and served at the pleasure of the Chief Executive, they would no doubt be more
responsive to the policy agendas of the Chief Executive. Moreover, this system would also enable
the ExCo to operate like a real cabinet. Executive Councillors would be legitimately entrusted
with the responsibilities to head government departments, study and formulate public polices,
promote and defend government policies, and shoulder responsibility for policy failure (or take
the credit for policy success). Above all, ministerial responsibility, both collective and individual,
could be realized.47
Regarding where possible recruits would come from besides the civil service, like the
American system where many top posts are filled by lateral entry, Hong Kong may recruit
talented individuals from the private sector. Indeed, this practice is hardly new. For example, the
current Secretary of Justice, Miss Elise Leung, was practicing law in a private law firm before
being appointed to lead the Justice Department. Furthermore, like the case of France where
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members of parliament are eligible for cabinet appointment,48 the Chief Executive should also
consider appointing members of the LegCo to the ministerial positions if they are the best
qualified persons for the jobs. In fact, such appointments were foreseen by the drafters of the
Basic Law. Article 79(4) stipulates that a legislator will lose his or her LegCo seat “[w]hen he or
she accepts a government appointment and becomes a public servant.”
Selecting ministers from the LegCo would expand the pool of competent minister
candidates. This would also offer incentives to legislators to act more responsibly in monitoring
the government and/or making policy suggestions. As Ernest Wing-tak Chui points out, as
legislators nowadays are not ministers of specific policy areas, they are free to challenge the
administration without shouldering the ultimate policy responsibilities.49 With the prospect of
being appointed as ministers, ambitious legislators need not make rhetorical policy comments or
suggestions to attract the public and the government’s attention. The fact that they might be
appointed to take charge of what they are advocating would no doubt force them to think twice
before promoting their plans publicly.

Feasibility of this Proposal
Unlike the question on when the Chief Executive should be returned by universal suffrage,
the political parties’ position on whether Hong Kong should implement a ministerial system
cannot be divided along the liberal-conservative line. Liberal political parties such as the
Democratic Party and the Frontier support the introduction of a ministerial system particularly
when the Chief Executive is elected by direct election. As Dr. Anthony Cheung, vice-chairman
of the Democratic Party, points out, a ministerial system is appropriate for Hong Kong but
probably would not be welcomed by the public before the Chief Executive is directly elected. He
observes that as the public generally does not trust the Chief Executive’s appointees (the
48
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Executive Councillors), they would rather let the senior civil servants preform the role of
ministers.50 However, if the Chief Executive was elected directly by the people, he or she would
have the legitimacy to appoint individuals with similar political orientation to the posts of
principal officials.
Among the conservative political parties, the Liberal Party also agrees that Hong Kong
needs a ministerial system. In a recent LegCo motion debate on legislative-executive relationship,
Mr. Ronald Arculli, vice-chairman of the Liberal Party, made a remark which succinctly sums
up not only his party’s arguments for a ministerial system, but also those of the liberal political
parties. Therefore, I quote his remark at length as follows:
The Liberal Party has long advocated for a ministerial system which we believe is the key to an
open, responsible and accountable government. Right now, we are supposed to have a Civil Service that
is politically neutral, and as past and present Executive Councils did not and do not sell agreed policies of
the Administration, our poor Policy Secretaries t ake on this job voluntarily or otherwise. However, if there
is a change of policy, they will be flipping back and forth. This is neither right nor fair. On the other hand,
if we have a ministerial system in the Executive Council, then Executive Council Members will have a
portfolio for which they will have responsibility and acc ountability. A ministerial system is absolutely vital
if our Chief Executive and this Council are elected under universal suffrage. 51

By contrast, we do not know the positions of the DAB and HKPA on this issue. According
to the DAB’s Ip Kwok-him, his party has not yet formed a position on this issue. Personally, Ip
comments that he is satisfied with the existing system. He believes the senior civil servants are
hold accountable to the public through the Chief Executive. Having said that, he agrees that a
ministerial system is a workable, though not an indispensable means, to enhance the
accountability and responsiveness of the senior civil servants. Overall, he thinks that instituting
a ministerial system in Hong Kong will bring significant changes to its civil service system and
thus needs a very careful study before any decision on it is make.52 For the HKPA’s Mr. David
Chu Yu-lin, he does not see the need for Hong Kong to implement a ministerial system. In fact,
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he said that the senior civil servants actually function like ministers. Hong Kong may not has a
ministerial system in name, but certainly has one in practice. According to Chu, Hong Kong has
a de facto ministerial system.53 As the HKPA is more conservative than other pro-China political
parties, one can safely assume that it will not support the introduction of a ministerial system into
Hong Kong in the near future.
Not surprisingly, senior civil servants are also objecting to the implementation of a
ministerial system. The Secretary for Civil Service, Mr. Lam Woon-kwong, in a newspaper
interview, warned against political appointments of senior civil servants. Nevertheless, he did not
substantiate his position with any empirical evidence. He said the recent fuss about the discussion
on a ministerial system was unnecessary because “under the Basic Law, the Chief Executive was
allowed to appoint people from outside the Civil Service to form his team” and he did not agree
“a change in the chief executive and policies would embarrass the Civil Service which might
have to make a U-turn.” Moreover, he asserted that “I don’t think anyone can accuse the Civil
Service of not supporting the Chief Executive’s agenda wholeheartedly.”54 I would not comment
on Lam’s personal opinions, but would like to point out that although the Chief Executive can
appoint people from outside the Civil Service, it is seen as an exception, not a rule. All in all, as
mentioned, the civil service’s opposition to a ministerial system could be lessened and therefore
should not be the major reason for rejecting the ministerial system.
Some might oppose the importation of such a system on the ground that it introduces
uncertainty into the operation of the civil service. The essence of this worry is to question what
the relationship between ministers and senior career civil servants would be like. If they compete
with each other for policy making power, deadlock could occur. The cases of France and
Australia can best address this concern. First, in France, conflicts do arise between ministers and
career civil servants; however, as Bernard Gournay has noted, these conflicts did not “prevent
the political machine from functioning: laws are voted on; budgets are adopted [and] programs
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are executed.”55 Similarly, in Hong Kong, one should not worry too much about the seriousness
of the inevitable conflicts between ministers and career civil servants. Moreover, it is very likely
that initially many ministers will come from the civil service. In other words, ministers and career
civil servants will understand each others quite well because of this common origin.
As for the example of Australia, the Australians have employed a system of “ministerial
staff” to facilitate and coordinate the functioning of a minister’s office and his or her departments.
From 1970s onwards, more staff resources were provided to ministers to help them secure a
greater responsiveness from the civil service. The case of Australia showed that ministerial staff
has effectively assisted ministers in directing and communicating with the civil service on a daily
basis.56 A similar system of ministerial staff can be created in Hong Kong to ease the potential
difficulties one would expect to occur in the early operation of the ministerial system. Overall,
it is a common misconception that ministers and civil servants are necessarily at loggerheads over
the operation of the government. As Delmer D. Dunn observes, in Australia, United States, and
Britain, “those who work with civil servants generally come to respect them.”57 Likewise, a
British Broadcasting Corporation report on civil service summarized the regard that British
ministers held for bureaucrats as follows: “Academics, journalists and backbench MPs may
castigate the bureaucracy, doubt its competence, question its energy, jealously observe its
pretensions to power, but ministers give little hint of this. They tend to marvel at civil servants’
industry, integrity and sheer availability.”58
Another often heard argument against the introduction of a ministerial system is that it
violates the Basic Law, which stipulates that principal officials should be a part of the civil
service (Art. 101). However, a careful reading of Article 101 does not conclusively suggest that
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the principal officials must be public servants.59 As Yash Ghai, a professor of public law at the
University of Hong Kong, points out, there is nothing in the Basic Law that explicitly requires
“a principal official to be a public servant.”60 Therefore, this argument should not be used as a
reason for opposing the establishment of a ministerial system in Hong Kong.
Finally, how about China’s position on this issue? Publicly, China has not spoken on it.
From the good record that China has showed thus far in respecting the principle of “one country,
two systems” and the Basic Law, it seems that China would let Hong Kong institute a ministerial
system if that were something good for Hong Kong. Additionally, although implementing a
ministerial system would involve major changes in Hong Kong’s civil service system, one should
not presume that China would find this objectionable. The reason is simple. This is a domestic
issue. As stipulated in the Basic Law, Hong Kong can decide on its own matters other than
foreign or defence affairs. In other words, it is up to the people of Hong Kong to decide if Hong
Kong needs a ministerial system. In sum, it makes no sense to reject the ministerial system on the
mere speculation that China might object to its implementation.
Until now, all of the liberal political parties and the Liberal Party have pledged their
support to the creation of a ministerial system while no major conservative political parties have
spoken against it. Also, as this change does not involve the amendment of the Basic Law, the
possibility for it to be adopted by the HKSAR is greater than for the first proposal, electing the
Chief Executive by direct election in year 2002 (or 2007). In all, Hong Kong needs to establish
a ministerial system to give the Chief Executive the authority to select his or her own team of
principal officials; to improve the accountability of the senior civil servants to the Chief
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Executive and the public; and to create a new sense of bureaucratic responsiveness.

Securing an Open System of Government
In general, an open system of government presumes that the public has every right to
access all government information except those which would harm the public interest if disclosed.
In countries where the principle of open government is being observed, the public’s right of
access to official information is usually enshrined in constitutions or in statutes. The principle
holds that “disclosure by government is the general rule, not the exception, and that whatever
government does is public, unless legally restricted.”61 By contrast, in a closed system of
government, the government is not bounded by any statutes or constitutions to disclose any
government information. The principle of a closed system of government assumes that the public
interest can be best served if the government, not the public, has the final word on whether and
to what degree official information should be disclosed.

Access to Public Information in Hong Kong--Time for a Better Way
When one examines Hong Kong’s system of government through the lens just noted, one
will conclude that Hong Kong has a closed system of government. Hong Kong’s current practice
on freedom of information is governed by the non-statutory “Code on Access to Information.”
In it, the government promised that any public requests for information “will be handled as
promptly and helpfully as possible”62 The fundamental problem of this code, however, is that it
gives too much discretionary power to the government in deciding what kinds of public
information should be released to the public. This reflects a very different mentality from the
principle of open government.63
Nonetheless, “open government” is still a term to which the Hong Kong government has
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publicly subscribed. The then Chief Secretary, Sir David Ford, declared in a LegCo motion
debate on press freedom that “the Government accepts that it has the duty to explain its decision
and policies to the people of Hong Kong. . . . I believe we are an accountable and open
administration.”64 If what Sir David said was true, why does Hong Kong fail to adopt a freedom
of information (FOI) law?
The government, according to Sir David, was far from convinced that a FOI law was the
best way for Hong Kong to proceed. He said: “the benefits for the general public from such a law
would not, in our view, be commensurate with the costs which all agree are likely to be
substantial. We are also concerned to avoid the creation of a new layer of bureaucracy which in
the final analysis might do little to enhance the community’s access to information.” Therefore
the government was not “convinced that a Freedom of Information Ordinance is the most
effective step for Hong Kong.”65 Consequently, no FOI statute was enacted in Hong Kong.
My evaluation of whether Hong Kong should adopt a FOI law begins with a discussion
of arguments against the enactment of such a law in general, and then turns to the case of Hong
Kong in particular.
Some common arguments against the introduction of a FOI statute include: (1) it is too
costly to legally ensure the public’s right of access to government files; (2) a FOI law may deter
government officials from frankly expressing their views on policy issues and thus compromising
their capacity to serve the public; and (3) government efficiency and public interests can better
be served if the government maintains its discretion to decide whether certain categories of
information should be open for public access.
In reality, it may be quite costly to establish a freedom of information system. Before
implementing a FOI law, the government has to set up a new agency, recruit extra civil servants
and offer training programs to them. Afterwards the government has to bear the cost of
maintaining the freedom of information system the FOI law creates. But, considering the benefits
of a FOI law to both the government and the public in the long run, one should not dismiss this
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idea out of hand. Like all other important public programs, cost should not be the sole
determinant of whether a FOI law should be adopted. For example, in 1984-1985 some
Australians expressed the concern that the costs of running the Australian freedom of information
system was too high (the total cost was A$91.2 million). However, benefits in the operation of
the Australian FOI law apparently outweighed the costs. Thus, there was no serious attempt to
repeal or curtail the Australian FOI legislation.66
Regarding the other two assertions, there is no evidence to support them either. In New
Zealand where a FOI statute was in place since 1982, its House of Commons Select Committee
on the Parliamentary Commissioner for Administration found that “[s]tandards of administration
had improved in that FOI had encouraged objective, reasoned and defensible decision-making.
. . . The dire forecasts made at the introduction of FOI as to its effect on candour of advice had
not been borne out by events. FOI had also resulted in greater public participation in policy
debate.”67 After all, besides cost effectiveness and efficiency in government operation, a
responsible government should also adhere to some other values, such as respecting the public’s
right of access to government information, enhancing government openness, and facilitating
public participation.
In fact, no FOI act grants the public unlimited access to government files. No one will
dispute that in modern government operations, certain categories of information should be kept
secret. Normally, documents and information related to national security, defence, international
relations, diplomatic negotiations, cabinet council matters, law enforcement, personal privacy,
legal professional privilege are exempted from a FOI legislation. In addition, many statues
include an exception that limits or prevents access to information on public personnel matters.
For example, the American FOI Act excludes the disclosure of matters “related solely to the
internal personnel rules and practices of the agency.”68
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I have argued to this point that the opposition to a FOI statute is not supported by facts.
Indeed, when one studies the case of Hong Kong, one will find that Hong Kong really need a FOI
law to help it implement the principle of “one country, two systems.” This assertion is based on
two crucial facts. First and foremost, Hong Kong has inherited both the culture of a secretive
government and a harsh official secret act from Britain. The Hong Kong government therefore
has a natural tendency to keep government information secret. Due to this government
inclination, one cannot help but doubt about the effectiveness of an administrative means, the
Code on Access to Information, in protecting the people’s right of access to government
information.
Moreover, Hong Kong’s new suzerain, China, is a country that lacks the tradition of open
government, and is obviously more secretive than England, Hong Kong’s old sovereign state. As
examined in the preceding chapter, government openness since the establishment of the HKSAR
is far from satisfactory. Although there was no ground to suggest that China had exerted any
pressure on the HKSAR government to become less forthcoming, it is inevitable that public
officials will feel less need to open the government under the Chinese sovereignty as they did
under the administration of the former Governor, Chris Patten. Although Hong Kong
emphatically needs a system of open government the most to realize the principle of “one
country, two systems,” its political context is unfortunately conducive to a closed system of
government. To shift the Hong Kong government from closed to open, and hence provide a
favourable condition for the survival of the principle of “one country, two systems,” this study
argues that Hong Kong should adopt a FOI law.
In practice, what should Hong Kong’s FOI statute look like? The ultimate goal of such
a law is the recognition of the public’s right of access to government information. The degree and
kind of information that may be kept from the public should be clearly defined by the law. As
noted earlier, legitimate secrecy involved in government operation has always been respected by
a FOI law. Obviously, Hong Kong’s future FOI legislation should allow the government to keep
certain categories of government information from public access. When discussing types of
information to be exempted from public access, Hong Kong can add or delete categories from
the list of exempted information mentioned previously. The most important point is to make sure
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that the scope of exemption is explicitly stated.
Regarding who should be allowed to access government files, in countries like Canada
and New Zealand access is restricted to citizens and permanent residents. Given that the Hong
Kong government has operated as a closed system for such a long time, and China’s concern that
state secrets (related to both the HKSAR and China itself) might be exposed to hostile foreigners,
this study will not oppose having Hong Kong restrict access to Hong Kong citizens and
permanent residents only.
In addition, most FOI statutes have set a response time within which the agency must
reply to the request, but this varies greatly. For example, the response time set in Hong Kong’s
Code on Access to Information is within ten calendar days upon the receipt of a written request.
This is a reasonable response time that Hong Kong’s future FOI law can maintain. However, for
complex FOI requests, an extension of the response time should be allowed. Again, whatever the
response time is, it should be made clear to the public. This will help the reduction of complaints
about the government’s delays in processing public requests. The corollary of this is the
mechanism that allows the public to appeal against government agencies’ refusal to meet their
requests. As David Clark observes, most countries provide for internal review followed by some
external review. Canada and America allow for appeals to a court while New Zealand relies on
the ombudsman.69 The present practice of Hong Kong is similar to New Zealand. Again, in what
direction should the future Hong Kong FOI statute deal with the “appeal and review” aspect is
open for public discussion.

Feasibility of this Proposal
Not surprisingly, liberal political parties are all in support of the enactment of a FOI law
while conservative political parties do not see a necessity of such legislation. Conservative
political parties do not think that there is any problem in the openness of the HKSAR
government. They believe that the HKSAR government has respected the people’s right of access
to government information. Thus, it is unnecessary for Hong Kong to spend a huge sum of
money to maintain a statutory-based freedom of information system. Judging from the fact that
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not only the public but also some legislators have found the government more often kept close
than open, it seems that the conservative political parties are too complacent about the status of
the government’s openness.
In fact, a FOI statute can only lessen the government’s degree of secrecy, but not
eliminate it. Even in the United States where there is a FOI act in place, and its cultural and
political contexts are open and free, instances of government wrongdoing (especially in the
national security arena) being deliberately covered up are not scarce.70 An FOI law and the
practice of open government, as Patrick Birkinshaw argues, “would have made the task of
concealment that much more difficult. And in a culture of openness it would have made the
ultimate revelation that more damning.”71
As a FOI law is essential for safeguarding an open and responsible government, Hong
Kong should adopt it without hesitation. This proposal does not require any amendments to the
Basic Law. All it takes is for the LegCo to pass the legislation. As for the cost of operating a
freedom of information system, it should be much less than big countries like Australia. The
system Hong Kong would be less complicated and much smaller than systems operated by
western countries. Moreover, once the system is in operation, the costs of running it will be
stabilized. Indeed, experiences elsewhere showed that the number of requests for information or
appeals against agencies’ decisions would fall after the enactment of a FOI statute. For instance,
in New Zealand there was a 50 per cent drop in requests for reviews of departmental refusals after
the first year of the FOI Act’s operation (the Act was enacted in 1982), and of the 174 agencies
under the Act, 115 received no requests at all.72
Overall, to take the first step in providing a legal guarantee to the public’s right of access
to government information; enhancing the government’s degree of openness and accountability;
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and enlightening the public’s knowledge about public affairs and increasing their participation
in policy debate, Hong Kong should replace its Code on Access to Information with a FOI
legislation. If supporters of a FOI law (like the Hong Kong Journalists Association) can generate
enough public support, Hong Kong will probably have its long delayed FOI statues right away.

Strengthening the Operation of
the Legislative Council
As both the British and Chinese governments believe that a powerful executive branch
is the formula of Hong Kong’s economic success and social stability, the balance of powers has
always been tipped in favor of the executive branch. Moreover, to ensure that potential conflicts
between the Chief Executive and the legislature could be contained, and thus preserve the
dominance of the executive branch, China and its conservative Hong Kong allies have
successfully included restrictions on the LegCo’s powers in the Basic Law. As a result, Hong
Kong’s legislature not only is on an unequal footing with the executive branch, but also is
incapable of monitoring the government’s operation effectively. As mentioned, a powerful
government without checking could be detrimental to the realization of the principle of “one
country, two systems.”
Articles 66 to 79 of the Basic Law dictate the establishment, formation, functions and
powers of the LegCo. Major functions and powers of the LegCo are: to enact laws; examine and
approve budgets, taxation and public expenditure; monitor the work of the government; endorse
the appointment and removal of the judges of the Court of Final Appeal and the Chief Judge of
the High Court; and impeach the Chief Executive if necessary. The last two functions are new
to the LegCo. They were not entrusted to any previous colonial legislatures. In short, these
functions and powers look impressive on paper. But in reality, one would be misled to conclude
that Hong Kong’s legislature has been given enough powers to check the work of the executive
branch.
To empower the legislature to function properly, one has to take a fresh look at the
concept of “executive-led” government. Restrictions which the Basic Law has imposed on the
legislature’s power should also be removed. Moreover, the LegCo’s committee and staff support
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systems should be strengthened. Unless all these issues are addressed together and promptly, the
LegCo will not be able to discharge its duties effectively.

The Idea of “Executive-led” Government and Hong Kong’s Executive-Legislative
Relations
The principal value of justifying legislative monitoring of the executive, as Bert A.
Rockman puts it, “is to ensure the triumph of representative government by lines of
accountability running through the organ that embodies popular sovereignty. Representativeness,
rather than effectiveness, is the irreducible core.”73 Yet the principal value treasured by the Hong
Kong government is “effectiveness” rather than “representativeness.” Under the principle of
“executive-led”government, Hong Kong’s executive branch is very powerful, easily dominating
the legislative branch.
Nevertheless, there is no consensus about the meaning of the term “executive-led.” To the
government, its meaning is simple: “the Administration is responsible for formulating policies;
the Governor [now the Chief Executive], on the advice of the Executive Council, decides on the
policies which the Administration will then implement.”74 Where does the LegCo come into the
process of government? According to the former Secretary for Constitutional Affairs, “[w]hilst
our system of government is executive-led, the executive relies on the support of the legislature
for the enactment of laws and the provision of funds required to give effect to its policies. Such
support cannot be assumed, and is not assumed as a matter of course.”75 But the Secretary’s
remarks did not tally with the facts.
In practice, the principle of “executive-led” government means that the executive branch
is in control of everything. Experiences of the LegCo’s Public Account Committee (PAC) is a
good illustration of this point. The PAC had asked the government to release certain ExCo papers
so that it could have enough information to evaluate a report sent to it by the Director of Audit.
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Although the PAC was not requesting the ExCo to disclose its papers to the public but to its
members alone, the government denied the request anyway. According to the government, “the
proceedings of the Executive Council should remain confidential” and that the PAC did not put
forward “overriding reason why an exception should be made in this case.”76 Indeed, the
government’s response in this case was predictable.
Various surveys conducted in the 1990s showed that senior government officials were
generally skeptical about the role of the LegCo. A survey of 456 administrative officers
conducted by Jermain Lam in 1993 found that most of the respondents favored the existing
system of limited accountability of the executive to the LegCo. Most of them believed that the
executive should dominate the policy-making processes.77 Lam also found that many
administrative officers still considered the LegCo as “partly” and “not quite” representative
although some of its members were directly elected by the people.78 Contrarily, a majority of
these administrative officers saw themselves as the genuine vanguard of public interest.
Similar findings were reported in a study conducted in the same year by Joseph Y. S.
Cheng and Jane C. Y. Lee. Among the 606 senior bureaucrats they have surveyed, 54.7% and
23.7% of them respectively considered that the LegCo was “too politicized” and “immature” after
the 1991 LegCo direct election. As a result, 40.1% and 7.1% of the respondents respectively felt
that the LegCo was “fairly unrepresentative” of the interests of the Hong Kong people and “not
representative at all.”79
Naturally, conflicts are inevitable between an increasingly aggressive LegCo and a
government that holds the idea of “executive-led government.” After the establishment of the
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HKSAR, a motion for debate about the unsatisfactory relations between the executive and the
legislature was held in the Provisional Legislative Council.80 In response, the government denied
there were any great conflicts between the two branches. The government also asserted that the
existing system of communication between the two has functioned effectively. Again, the facts
are just the opposite. Another LegCo motion debate on the executive-legislature relations was
held recently in which legislators complained the lack of communication between the executive
and the legislature and the lack of respect of the former to the latter. As Dr. Leong Che-hung
(representing the medical functional constituency) said: “It is the attitude not the
[communication] channels that count . . . LegCo should be given much more respect.”81
In summary, the underlying reason for the problems in executive-legislative relations is
the government’s narrow understanding of the idea of “executive-led government.” It is wrong
for the government to assume that it has an absolute say in the process of government. Rather,
a better apprehension of the concept should be adopted. Mr. Andrew Wong provided a broader
understanding of the idea several years ago. He suggested that “[w]e do not have to use such
terms as ‘executive-led’; indeed, the spirit of the whole system rests with the power to initiate and
execute policies and the capability of exercising power generally. It is more oriented towards the
executive authorities, but it is also accountable to the legislature.”82
No one will dispute that both the Basic Law and the actual practice of Hong Kong’s
governmental system have vested the power to initiate and execute public policies with the
executive branch. On the other hand, the Basic Law also explicitly requires the executive branch
to be “accountable to the Legislative Council” (Art. 64). The government’s narrow understanding
of the idea of “executive-led” government will inevitably induce it to see itself as infallible.
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Subsequently, the government will become less accountable to the legislature. To prevent this
from happening, Hong Kong should opt for a broader understanding of the concept of
“executive-led government.”

Necessary Amendments to the Basic Law
Two major restrictions on the powers of the LegCo are Article 74 of the Basic Law and
the separate vote count mechanism stipulated in Annex II of the Basic Law. It is the argument
here that Article 74 imposes too many restrictions on legislators’ power to introduce private
members’ bills. Restrictions on legislators’ exercising of such power before the handover were
already adequate in limiting irresponsible legislative behavior or preventing the emergence of the
legislative-led government. Likewise, a simple majority vote count system as Hong Kong has had
before the handover, will not encourage irresponsible legislative behavior nor produce a
legislative-led government. On the contrary, to strengthen the operation of the LegCo, the new
restrictions on legislators’ power to introduce “private members’ bills” should be removed.
Similarly, the new vote count mechanism should be abolished and be replaced by a simple
majority vote count system.
Let us first examine the content of Article 74. It reads as follows:

Members of the Legislative Council of the Hong Kong Special Administrative Region ma y
introduce bills in accordance with the provisions of this Law and l egal procedures. Bills which do not relate
to public expenditure or political structure or the operation of the government may be introduce d
individually or jointly by members of the Council. The written consent of the Chief Executive shall b e
required before bills relating to government policies are introduced.

I argued previously that this Article practically forbids legislators to propose any bills of political
significance without the prior consent of the Chief Executive. Naturally, the current Chief
Executive and his successors are not likely to approve private members’ bills if they posed
serious challenge to government policies, or forced the government to act against its will. The
government’s inclination to uphold its authority is understandable. However, it is equally true that
the legislature has a solemn duty to see that the government is acting for the best interest of the
people. I believe that the mechanism of the private members’ bills provides an effective tool for
the LegCo to function properly. This belief is supported by evidence found in Hong Kong’s

176
colonial history.
The first important private member’s bill was introduced in and passed by the LegCo in
November 1993. Despite the government’s opposition, legislators passed the “Public Officers
(Variation of Conditions of Service) (Temporary Provisions) Bill.” As Norman J. Miner reports,
the bill suspended for six months the implementation of a government personnel policy. The
original policy allowed certain expatriate officers employed on contract terms to transfer to local
terms of employment when their contract expired.83 The government opposed the bill on the
ground that public personnel policy was a matter that fell within the prerogative of the executive.
Nevertheless, when the bill was passed, the Governor did not veto it but signed it into law.
Consequently, the Civil Service Branch was forced to revise its policy. Since then, many other
private members’ bills were proposed.
The colonial government interpreted the proliferation of private members’ bills as a
serious threat to the principle of “executive-led government.” As Lo Chi-kin has noted, the “idea
of introducing further restriction on private members’ bills was floated.”84 Article 74 of the Basic
Law provided an example of restriction from which the colonial government could copy.
Nonetheless, the political context existing then did not allow the government to introduce any
such new restrictions. Having said that, one should not exaggerate the impact of the private
members’ bills on government policies.
In fact, when Hong Kong was still a British colony, there were sufficient checks and
restraints upon legislative power. For example, clause 24 of the Royal Instructions (one of
colonial Hong Kong’s two constitutional documents) required legislators to obtain the Governor’s
authorization before introducing private members’ bills if those bills involved an increase in the
public expenditure and/or reduce the government’s future revenue. A similar restriction was
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written into the “Rules of Procedure” of the HKSAR LegCo.85 I would argue that this is already
an adequate measure to ensure that: (1) public expenditure would not be increased (or
government revenue would not be decreased) unexpectedly; (2) government policies would not
be changed drastically; and (3) the executive’s powers would not be undermined seriously.
In short, under Article 74, members of the LegCo would not be able to initiate bills of any
significance. Moreover, as Article 74 forbids legislators to propose bills related to “political
structure or the operation of the government,” they would not be allowed to introduce
amendments to government legislation for the latter are almost invariably related to “the
operation of the government.” To sum up, restrictions listed in Article 74 should all be removed.
The sole purpose of removing those restrictions is to restore the LegCo’s capacity to perform its
duties efficaciously.
The second restriction on the proper functioning of the LegCo concerns with the vote
count system that it should adopt. The system is stipulated in Annex II, section II of the Basic
Law, which reads as follows:

Unless otherwise provided for in this Law, the Legislative Council shall adopt the followin g
procedures for voting on bills and motions:
The passage of bills introduced by the government shall require at least a simple majority vote of
the members of the Legislative Council present.
The passage of motions, bills or amendments to government bills introduced b y individual members
of the Legislative Council shall require a simple majority vote of each of the two groups of member s
present: members returned by f unctional constituencies and those returned by geographical constituencies
through direct elections and by the Election Committee.

It is an open secret to the people of Hong Kong that the separate vote count system was adopted
to make it more difficult for the liberal legislators to propose and pass private members’ bills
which the government would like to block, or to amend the government’s legislation against its
will. As the directly elected legislator, Mr. Leung Yiu-chung has complained, there have been
at least seven occasions in which legislators from the functional constituencies have blocked a

85

. See clause 31 “Restriction on Motions and Amendments” of the Rules of Procedure of the
Legislative Council of the Hong Kong Special Administrative Region. 2 July 1998.

178
member’s initiative, although most of the 60 legislative councillors were in favor. He commented
that “this is the most absurd brand of democracy, under which the minority has the say over the
majority.”86
No doubt the separate vote count system, as Li Pang-kwong has noted, “has the merit of
moderating a radical change of policy direction by imposing a higher threshold of approval and
is, thus, conducive to an integrated executive leadership and a higher degree of policy
continuity.”87 But the harmful effect of this system is its capability to defeat every important
initiative taken by individual LegCo members, regardless of whether the initiative is coming from
a liberal or a conservative legislator. To defeat an initiative taken by any legislator, all it takes is
16 votes out of the 30 votes of either group of legislators, which should not be a difficult
threshold for the major political parties to reach. Predictably, a weak legislature, rather than a
strong one, would be resulted from this vote count system.
The separate vote count system is also the speedway to legislative gridlock. It is true that
conservative legislators can easily block initiatives of the liberal legislators under this new vote
count system. However, the reverse is true for the conservative legislators too. A case in point
is the defeat of a “motion of thanks” to the Chief Executive, Mr. Tung Chee-hwa, for delivering
his annual policy speech to the LegCo. Traditionally, the LegCo will debate policy proposals and
programs mentioned in the Chief Executive’s speech and conclude the debate with the passage
of a motion which states that: “That this Council thanks the Chief Executive for his address.”88
However, Mr. Tung’s policy address was criticized by the political parties for lacking any
concrete measures to revive Hong Kong’s economy.
The Democratic Party and the Frontier have introduced amendments to the motion of
thanks to express their regret at Tung’s policy address. Under the separate vote count system, the
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two amended motions were defeated by legislators from the functional group while the original
motion of thanks was voted down by directly elected legislators. It might matter little to the
overall interest of Hong Kong whether Tung could get a motion of thanks from the LegCo.
However, the impact would be very different if important policy issues were being debated and
decisions from the LegCo were urgently needed. As the government commands no solid and
secure majority support in the legislature, the occurrence of legislative gridlock under the
separate vote count mechanism is highly probable. To eliminate this potential threat to the
effective governance of the HKSAR, the separate vote count mechanism must be replaced with
a simple majority system.

The Legislative Council’s Committee System
Around the world, different kinds of committee systems are utilized to help legislatures
to cope with their ever increasing workloads. By means of them, legislators can develop
specialized knowledge of policy areas by participating in committee activities of their choices.
This specialized knowledge in turn enhances a legislature’s capacity vis-à-vis the executive
branch. Specifically, with the help of committee systems, legislatures can discharge their duties
like scrutinizing legislation, controlling public expenditure and overseeing the work of
government departments more effectively.
In Hong Kong, the LegCo’s committee system is not as well-developed as its western
counterparts. This is understandable because up to this point Hong Kong’s legislature has played
a rather submissive role in the process of government. But present-day Hong Kong, more than
ever, needs a properly functioning legislature to support the principle of “one country, two
systems.” Many other legislatures around the world have shown that strong committee systems
are indispensable for them to operate competently. I would argue that it is high time for the
LegCo to overhaul its unsatisfactory committee system.
Currently, the LegCo has only three standing committees: the Finance Committee, the
Public Accounts Committee and the Committee on Members’ Interests.89 Considering the
89
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growing volume and complexity of legislation and the poor communication between the
legislature and the executive branch, this underdeveloped committee system is insufficient to
allow the LegCo to conduct its business proficiently. The government and its conservative allies
do not think that the LegCo needs to further develop its committee system. They believe the
current panel system is already adequate to assist the LegCo in examining and monitoring policy
matters referred to it. There are now 17 panels, which although function like committees, do not
have the status of standing committees.90 At the beginning of a new LegCo session, its House
Committee91 will recommend the number and terms of reference of panels to the whole council
for approval. If necessary, a panel may appoint subcommittees to study specific issues and to
report to the panel.
The problem with the panel system is its lack of a permanent status. Put differently, the
existence of panels are anything but certain.92 In reviewing studies on eight legislatures located
in different parts of the world, Malcolm Shaw observes that “over time, legislatures have tended
to progress from a tendency to utilize ad hoc committees to a tendency to utilize permanent
committees.”93 A case in point is the development of the American congressional committee
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system. In the 1790s, the House of Representatives only had four standing committees but a
greater number of ad hoc committees. With the rapid development in the committee system, by
1850 the number of standing committees in the House had increased to thirty-six.94 From his
review, Shaw generalizes that “strong committee systems tend to be mainly permanent, while
weaker committee systems tend to have a larger ad hoc component.”95
That the LegCo’s present committee system fails to empower its parent chamber to meet
its challenges efficaciously seems to support Shaw’s generalization. Thus, I would argue that the
LegCo’s ability to function properly will be weakened unless it has institutionalized a well
defined standing committee system. The easiest way to do so is to convert the current panels into
standing committees. Under the new system, panels would be replaced by permanent standing
committees which would continue to scrutinize corresponding government policy bureaux. The
Security Committee will follow closely activities and policy suggestions of the Security Bureau,
for example. In short, the committees’ functioning would be similar to their predecessors, that
is, examining work of government departments and effects of government policies fall within
their jurisdictions.
Experiences elsewhere show that a well-developed standing committee system can
strengthen legislators’ and legislatures’ capacity for scrutinizing and influencing the activities of
government departments. In the United Kingdom, for example, Michael Jogerst finds that the
British House of Commons’ new committee system (which was adopted in 1979) has resulted
in an altered relationship between the legislative and the executive branches which was
traditionally dominated by the latter branch.96 Based on survey research and personal interviews
with over one-hundred members of Parliament, committee clerks, and House of Commons staffs,
Jogerst finds that the new committee system provided Parliament and its members: (1) Added
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opportunities to acquire expertise and specialist knowledge for committee members; (2) more
informed debate and discussion in the chamber; (3) and another forum for the Opposition to
criticize government policies. Reports of the committees are increasingly referred to in debate
because they present a “House view” on a subject which the government cannot easily discredit
for representing the views of the minority Opposition. Another gain is (4) an added forum for
third parties whose opportunities presenting their views and influencing the policy are sharply
curtailed outside of committee activity.97
Presumably, a well established standing committee system can bring similar effects to
Hong Kong’s executive-legislative relations. Overall, in order to improve the accountability of
the government to the LegCo, to create a balanced legislative-executive relations, and to facilitate
implementation of the principle of “one country, two systems,” the LegCo must reform its
committee system promptly.

Staff Support to the Legislative Council
It goes without saying that no legislature or committee system can work competently
without sufficient staff support. The principal goal behind providing staff support to a legislature
is to make it less dependent on the executive branch for information and expertise needed in
scrutinizing legislation or overseeing activities of the government. To achieve this goal, the
number of staff who worked for the United States Congress was increased from 2,000 in 1918
to more than 24,000 in 1991, for example.98 Of course I am not suggesting that Hong Kong
should provide a similar level of staff support to its legislature. However, it is obvious that the
current status of the LegCo’s staff support is insufficient to reach the goal I just noted.
Unlike the United States Congress where committee staff members (about 2,252) and
support agency employees (about 4,450)99 are two separate groups of personnel, Hong Kong’s
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Legislative Council Secretariat has a unified staff support system. In 1996, the Secretariat
comprised nine divisions employing some 308 staff members. This small Secretariat is all that
the LegCo’s committees, panels, and members can rely on for staff support. To compensate the
inadequacy of staff support to members of the LegCo, each legislator is entitled to a monthly
allowance amounted at HK$118,120 (about US$ 15,000) for general and district office expenses.
This is hardly enough if a legislator wants to hire experienced staffs or maintain a team of
researchers to study policy issues of his or her interest.
It is beyond dispute that a modern legislature needs a better co-ordinated and developed
system of staff support to meet its responsibilities. The case of America is instructive. In the
United States, members of Congress are usually supported by more than ten employees.100
Buttressing these personal resources are the specialized staffs of committees and the support
agencies. As Eleanor G. Lewis and Frederick H. Pauls point out, collectively these staff help to
shape legislation, keep members informed, conduct research, inquire and investigate, organize
hearings, draft reports, and help legislators to conduct their day-to-day legislative activity
effectually.101 I would argue that the United States’ three-tier (personal, committee, and support
agencies) staff support system is a case worth studying in greater detail. The essence of any
reform effort, however, as Michael T. Ryle suggests, is to enable members of the legislature “to
perform their functions as members as effectively, efficiently, and conveniently as possible.”102

Feasibility of this Proposal
Among the above-mentioned changes, the most difficult one to accomplish is amending
Article 74 of the Basic Law. To do so, Hong Kong must obtain the approval from the Chinese
government. On the other hand, to implement changes like strengthening the LegCo’s committee
and staff support systems, the formal threshold for Hong Kong to meet is lower than the one
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required for amending the Basic Law.
Predictably, whenever the issue of amending the Basic Law is raised, the conservatives
will object that we should not approach this possibility lightly because it would undermine the
stability of the Basic Law. Moreover, as mentioned, the conservatives are satisfied with the pace
of Hong Kong’s political development that the Basic Law stipulates. To them, a faster pace of
political development will bring too many uncertainties to Hong Kong’s politics and economy.
Thus, they oppose to amendments initiated by the liberals to speed up the process of Hong
Kong’s democratization. Most importantly, the conservatives fear that once the process of
amending the Basic Law is started, China may be tempted to amend the Basic Law in its favor.
The remarks of Mr. James Tien Pei-chun, a Legislative Councillor and the new chairman of the
Liberal Party, typify this view. He said: “If the Basic Law is to be changed to alter the pace of
democratic development in the SAR, what will be the next challenge to the provisions of the
Basic Law, and who will seek to make them? Changes now to our constitution would set a
precedent that could result in some unfortunate and unintended consequences in terms of other
provisions of the Basic Law.”103
To these conservative concerns, Mr. Martin Lee, chairman of the Democratic Party,
bluntly points out that “[i]n fact, they have virtually no confidence in the Chinese leaders,
thinking that the Chinese leaders will behave so badly.”104 Above all, every amendment to the
Basic Law, as Article 159 clearly stipulates, should not “contravene the established basic policies
of the People’s Republic of China regarding Hong Kong.” Those basic policies, as discussed in
the previous chapters, guarantee the people of Hong Kong that their way of life will remain
unchanged. As there are no signs to indicate that China will willingly violate the Basic Law, one
should not worry that China will amend the Basic Law in a way that will be detrimental to Hong
Kong.
Some conservative politicians also feared that if the Basic Law were amended shortly after
the establishment of the HKSAR, its solemnity and stability would be undermined. Hong Kong
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may also send a wrong signal to the international community and investors that “all the
provisions of the Basic Law are nothing but interim measures which can be altered at will,” which
in turn, may lead them to “think that the supreme status of the Basic Law as the constitution of
Hong Kong no longer exists.”105 Of course I agree that the Basic Law should not be amended
lightly. However, if the Basic Law were amended in accordance with the procedures set in Article
159, no one can possibly accuse the Hong Kong people for disrespecting the Basic Law or
undermining its stability.
For an amendment to the Basic Law be approved by the National People’s Congress
(NPC), it has to be: (1) endorsed by a two-thirds majority of the deputies of the HKSAR to the
NPC and two-thirds of all the members of the LegCo, and obtained the consent of the Chief
Executive; (2) after that, it would be sent to the Basic Law Committee (an organization under the
NPC. Six of its twelve members are from Hong Kong) for a thorough review; (3) if the Basic Law
Committee finds the amendment recommendable, it would send the amendment to the NPC for
approval.106 Obviously, no ill-considered and unreasonable amendment could survive these
stringent procedures. In short, it is simply impossible to amend the Basic Law lightly. The
conservatives’ objection to the amendment of the Basic Law does not stand the challenge of logic
or facts. Despite this, just as with amending the selection method of the Chief Executive, it is not
likely that Hong Kong could amend Article 74 before year 2007. However, this is something we
should do no later than year 2007.
On the other hand, amending the procedures for voting in the LegCo is easier than
amending Article 74. To amend the former, all it takes is the endorsement of a two-thirds
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majority of all the members of the LegCo and the consent of the Chief Executive. Moreover, the
amendment need not be approved by the Standing Committee of the National People’s Congress
(SCNPC). After an amendment is passed in accordance with the proper procedures, Hong Kong
only has to submit it to the SCNPC “for the record,”107 not for approval. As an amendment to the
voting procedures can facilitate the proper functioning of the LegCo and prevent the emergence
of legislative gridlock, it should be carried out as soon as possible.
In sum, the purpose of these changes is not to tip the balance of power in favor of the
legislative branch. Instead, they will create a long overdue balance in the powers of the executive
and legislative branches. This balance is crucial to the maintenance of Hong Kong’s open and
responsible governmental system. Such a system, as noted earlier, is the basis of the successful
implementation of the principle of “one country, two systems.”
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