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Abstract 

The National Environmental Policy Act (NEPA) declared the Federal government's 

commitment to comprehensive environmental protection. The cutting-edge of NEPA is its 

requirement for including an Environmental Impact Statement (EIS) for all major Federal 

actions significantly affecting the environment. Opinions about the effectiveness of NEPA's 

EIS requirement range along a continuum. On one extreme are those who view the NEPA 

process as essentially procedural and overshadowed by other environmental legislation which 

provide explicit standards of environmental protection for specific environmental values. On 

the other extreme are those who believe that NEPA provides substantive, comprehensive, and 

holistic environmental protection of all environmental values. Most of the research on NEPA 

and its EIS requirement has revolved around the act's procedural and substantive mandates. 

However, despite the proliferation of non-NEPA environmental legislation mandating the 

protection of such environmental values as air and water quality, land use, and wildlife and 

endangered species, very little attention has been paid to the role of the mandates and 

requirements of these legislation in the EIS process. 

This research effort characterizes the role of NEPA's EIS process in light of the mandates 

and requirements of this body of non-NEPA legislation to determine the extent to which it 

addresses the substance of environmental impact evaluation. Specifically, this research 

focuses on the following questions: 

e Is the body of non-NEPA legislation sufficiently comprehensive to cover the entire 

spectrum of environmental values making NEPA's EIS requirement redundant? 
e Does NEPA enhance the avenues for public participation in government decision-making 

provided by non-NEPA legislation? 
¢ Does NEPA address the impacts of large scale projects, public programs and policy 

decisions, and cumulative impacts in a more comprehensive manner than non-NEPA 
legislation? 

* Does NEPA enhance coordination and integration among Federal agencies in ensuring 
that environmental issues are addressed comprehensively? 

The study focuses on the civil works program of the U.S. Army Corps of Engineers (Corps). 

As such, all conclusions are applicable only to the Corps and are not generalized to other 

agencies to which NEPA's requirements apply. The study involved a literature review on the 

role of NEPA in Federal agency planning and decision-making and the development of five



research hypotheses with respect to the questions outlined earlier. These hypotheses were 

then evaluated through a critical review of NEPA and of the role of NEPA and other 

legislation in Corps activities, and a case-study of a Corps-directed EIS of the Metropolitan 

Denver Water Supply System. 

This research effort concluded that there is a relative lack of redundance among the 

environmental policy and requirement provisions of NEPA and those of non-NEPA 

legislation—what exists is a complementary, albeit tenuous relationship. Complementary, 

because in theory and intent: 

¢ NEPA proclaims a national policy for all environmental values while specific legislation 
focus only on specific environmental values; 

e NEPA does not contain specific standards or requirements but draws from those 
contained in other legislation; 

* inthe absence of NEPA, assessments of a project's impacts to specific environmental 
values would be disjointed and incomplete; 

e the antagonistic and synergistic impacts to various values preclude individualized 
assessments—such impacts may not be fully addressed in the absence of NEPA; and 

e NEPA's public participation mechanisms as well as its requirements to ensure 
coordination among agencies are necessary and complementary to the focused provisions 
of other legislation. 

Tenuous, because this complementary intent has not been fully realized in practice. While 

the intent of NEPA was to ensure the complete and comprehensive alignment of NEPA and 

non-NEPA legislation, the realities of NEPA’s implementation have brought to light a variety 

of obstacles. These include: 

* inadequate guidance on NEPA compliance with other legislation; 
inadequate integration among agency planning procedures and procedures for 
compliance with the requirements of various legislation, and inadequate inter-agency 
integration mechanisms; 

e redundant pubic participation procedures; and 
* a general lack of internalization in Federal agencies of the true intent of NEPA’s national 

policy declaration. 

Recommendations to surmount these obstacles include among others: developing 

comprehensive guidance on NEPA compliance with other legislation; ensuring that agencies’ 

compliance procedures are standardized and consistent with one another; developing 

processes whereby NEPA's public participation procedures subsume those of other 

legislation; and creating a fully represented Federal task force to develop and recommend 

detailed options for streamlining NEPA implementation.
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1.0 Introduction 

1.1 Background 

The National Environmental Policy Act of 1969 (NEPA)! established for 

the first time a comprehensive national policy for the environment. 

Hailed by some as the Magna Carta for the environment, it declared the 

Federal government's commitment to a wide range of environmental 

protection goals and measures that transcend technical and economic 

considerations by also taking into account the full range of environmental 

implications of Federal projects and programs. The purposes of NEPA (as 

defined in Purpose, Section 2, of the Act) are "...to declare a National policy 

which will encourage productive and enjoyable harmony between man 

and his environment; to promote efforts which will prevent or eliminate 

damage to the environment and biosphere and stimulate the health and 

welfare of man; to enrich the understanding of the ecological systems and 

natural resources important to the Nation; and to establish a Council on 

Environmental Quality (CEQ)." Dreyfus and Ingram point out that 

"the context in which the National Environmental Policy Act was formulated was 
one in which economic management had long been an accepted government function. 
An essential objective of government throughout the history of the U.S. has been to 
promote economic growth. Early frontier expansionism had been replaced by the 
progressive conservation ethic of the 1900s, which espoused wise use of natural 
resources. Sustained yield and public stewardship had replaced exploitation, but 
the goal of management, both public and private, was still economic gain...The 
idea incorporated in the policy statement of NEPA that valuable economic 
opportunity might in some instances be foregone in order to achieve an 
environmental goal was a significant shift in policy premises" (1976: 245). 

They go on to note that "such a revolution in values applied to 

government decision-making would require an extraordinary mechanism 

to display and weigh environmental effects of proposed actions, just as 

economic effects had long been considered." This "extraordinary 

mechanism," the cutting edge of NEPA and often referred to as its "action 
  

1 PL 91-190, 42 U.S.C. 4321-4347, January 1, 1970, as amended by PL 94-52, July 3, 1975, 
and PL 94-83, August 9, 1975. Appendix A contains the full text of the Act. 
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forcing” provision, lies in Title I, Section 102 of the Act, which contained 

among other directives, the requirement for including an Environmental 

Impact Statement in every recommendation or report on proposals for 

legislation, and in other major Federal actions significantly affecting the 

human environment. 

"Environmental Impact Statements (EIS) were invented in response to the 
anticipated administrative indifference or outright hostility toward the 
environmental council and the environmental policy statement...the impact 
statement was not intended merely to provide data or description, but to force a 
change in the administrative decisions affecting the environment. It was conceived 
as an action-forcing mechanism and consistently described as such by its proponents. 
Emphasis—perhaps over-emphasis—upon environmental concerns was considered a 
necessary means of instilling the new policy into an uncongenial decision-making 
process" (Dreyfus and Ingram 1976: 251-254). 

Liroff notes with respect to the EIS that "the proposal for a 

comprehensive examination of proposed actions, their impacts, and 

alternatives to them derived from an ideal, rational-hierarchical view of 

how decisions should be made in organizations. However, the drafters of 

NEPA surely recognized that decision making is by nature incremental, 

and that rationality is bounded and choices limited by a wide range of 

factors internal to and outside government agencies” (Liroff 1980: 155). 

According to Liroff (1980: 155-6), NEPA's EIS requirement was intended 

to improve environmental decision-making by incorporating 

environmental considerations into the early stages of the decision-making 

process in government agencies (internal reform), while at the same time 

increasing public access to, and participation in, government decision- 

making on environmental issues (external reform). The courts, 

environmental agencies, and environmental groups were, and continue 

to be, the most visible outside or external agents of reform in agency 

decision-making. Internal change or reform within agencies resulted 

from the hiring of new recruits bearing environmentally sound values, 

the allocation of resources for the development of environmental 

information for the analysis of alternatives, and the modification of 

organizational structures to promote the enhanced consideration of 
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environmental impacts. This internal reform is presumed to lead to 

environmental protection by bringing more environmental information 

to bear on the decision-making process and improving the quality of 

decisions that result. External reform allows for input from a public that 

may have more immediate concerns regarding environmental problems 

than those of agency decision-makers. 

Dreyfus and Ingram, in an earlier treatise (1976: 256-57), noted that "in 

the early years of implementing the requirement for impact statements, 

three developments occurred which transformed them from a force 

operating from inside program administration (as anticipated by the 

original drafters) to a force exerted by interest groups and courts. These 

included the explosion of the environmental movement, the emergence 

of environmental law firms, and the assumption by the CEQ of the role of 

monitor of the EIS process." Whether intended by NEPA's drafters or not, 

the general consensus among NEPA scholars is that the internal-external 

reform dynamic is a reality. 

Taylor (1984: 252) argues that the successful institutionalization of 

precarious environmental values in the Federal bureaucracy through the 

use of Environmental Impact Assessments (EIAs) reflected in EISs 

involves an interplay of both internal and external factors. The success of 

the EIA and EIS process, according to Taylor, is dependent on the 

redundant structure of outside inquiry (the judiciary, environmentalists, 

and the general public) for questioning and forcing disclosure in the EIS, of 

the technical premises of agency decisions that only insiders can reveal. In 

other words, the evolutionary and fluxing dynamic of EIA is self- 

sustaining and self-regulating. The redundant structure of outside 

support for EIA, essential for making insiders influential and the whole 

process successful, is sustained and renewed by informal rules and 

expectations shared by all actors involved. This process works without 

any formal requirement that someone must make it work. 
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Renwick notes that "the effectiveness of [the] internal and external 

reforms, particularly the role of EISs, continues to be central in 

evaluations of NEPA 18 years after its passage." The ongoing debate over 

the procedural and substantive mandates of NEPA is reflected in the 

voluminous literature on the subject. "NEPA and its requirements have 

been addressed in hundreds of articles in legal and professional journals, 

in thousands of pages in congressional publications, and in hundreds of 

thousands of pages of agency documents" (Liroff 1980: 154). 

NEPA was as much a national policy on comprehensive environmental 

protection and a statement of faith about good environmental 

management practice, as it was a procedural requirement for EIA. 

However, it is the latter condition that has attracted the most attention of 

environmental lawyers, academics, activists, and government | 

administrators (O'Riordan and Sewell 1981: 1). Liroff, in his influential 

work on NEPA's implementation, concluded that 

"Congress did not really enact a National environmental policy when it passed 
NEPA. Rather, it enacted only a statement of National environmental policy. The 
policy that actually followed NEPA's passage was the sum of all Federal agency 
actions that had an environmental impact. Those actions, and their impacts, were 
shaped by CEQ's interpretation of NEPA, by the agencies’ own procedural 
guidelines, by the litigation initiated by environmental activists, and by the 
response of Congress to judicial decisions resulting from the environmentalists' 
lawsuits" (Liroff 1976: 6). 

Liroff (1980: 154) also notes that "NEPA stated a national policy for the 

environment. It was designed to supplement and reinforce other federal 

legislation and in so doing to provide all federal agencies with a mandate 

to weigh environmental impacts in their decisions." 

Opinions about the effectiveness of NEPA range along a continuum. 

On one extreme are those who view the NEPA process as troublesome 

paperwork, forcing needless delay and expense in order to comply with 

procedural requirements, and overshadowed by the host of new 

environmental legislation or amendments to past legislation. While 

recognizing NEPA's importance at a time when the compendium of 
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federal environmental statutes was incomplete (during the late-60s and 

early-70s), they believe it has become a redundant policy in an era of 

substantive and more specific Federal environmental directives. They 

argue that this body of legislation provides for substantive environmental 

protection and is in fact sufficiently comprehensive to cover the entire 

spectrum of environmental values, making NEPA's comprehensive 

Strategy obsolete (Sax 1973; Bardach and Pugliaresi 1977; Fairfax 1978; 

Mazmanian and Nienaber 1979; Fairfax and Ingram 1981; Mangi 1983; 

Renwick 1988). 

On the other extreme, this process is seen by some as an invaluable tool 

in improving environmental decision-making by government agencies, 

by altering internal agency deliberations and by opening them up to public 

scrutiny and participation. They maintain that although NEPA's 

requirements are largely procedural, its effects have been quite substantial, 

especially in providing comprehensive and holistic environmental 

protection (Caldwell 1976; 1978; 1979; 1982; 1991; Caldwell et al. 1982). 

Taking the middle-ground is the majority of analysts who believe that 

NEPA's comprehensive approach is useful, but requires proper design and 

implementation to serve as a decision-making framework that gives 

appropriate consideration to environmental factors (Anderson 1973, 1974a, 

1974b; Andrews 1976a, 1976b; Enk 1980; Enk and Hart 1978; Friesema and 

Culhane 1978; Liroff 1976, 1978, 1980; Rodgers 1977; Muhic 1984; 

Murchinson 1984; Taylor 1984; Futrell 1985; Yost 1985; Ferester 1992). For 

example, Liroff contends that NEPA was designed to draw from, and 

supplement, other environmental legislation focused on specific aspects of 

the environment. In other words, NEPA is an "umbrella" statute that 

provided comprehensive environmental protection. As a consequence, it 

does not contain detailed standards and procedures for protection for each 

specific environmental entity or issue of concern. 

Speaking from the anti-NEPA extreme of the above noted continuum, 

Renwick points out that despite the extensive debate over the procedural 
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and substantive mandates of NEPA, "one important question that has 

received less attention is: how has the growth of Federal and state 

environmental regulation affected the content and importance of 

environmental impact statements in the decision-making process?" and 

consequently, has the EIS process under the framework of NEPA become 

redundant and obsolete? Noting that most Federal government agencies 

have become accustomed to dealing with the goals and requirements of 

NEPA—establishing large, permanent, environmental divisions and 

routinely preparing EISs in parallel with project planning, Renwick asks 

another important question: "[Is the] accumulation of environmental 

information fundamentally stimulated by NEPA, [or is the information] 

gathered anyway, and NEPA simply requires the preparation of a 

document summarizing it?" (Renwick 1988: 287). 

In a recent retrospective on NEPA, Caldwell, voicing his views from the 

pro-NEPA extreme of the continuum, as can be expected from a key drafter 

of the act, notes that 

"A statute often conveys different meanings to different people; its language may 
not fully reveal the lawmakers’ actual intent...What a statute actually 
accomplishes may be different from its authors’ expectations...One may accede to 
[NEPA's] principles and yet be unprepared to honor them in practice. This 
contradiction might be evaded, at least in part, however, by regarding the statute 
as essentially procedural and assuming that its substantive goals would be attained 
indirectly as consequences of a strict enforcement of procedures" (1991: 6). 

He laments that the courts, Congress, and the news media have viewed 

NEPA as merely procedural. 

"Its action-forcing provisions—notably its impact statement requirement and 
disclosure requirements—make this conclusion plausible to persons who have never 
read the law or comprehend its explicit declared intent. This perception, however 
short it falls from a full comprehension of NEPA, is understandable if one regards 
as 'real' law only those provisions for violation of which penalties may be 
imposed. Thus, Section 102(2)(a), the impact statement requirement is viewed as 
enforceable law, while Section 101 is viewed primarily as a rhetorical declaration 
of principles. In NEPA lawsuits, judges and counsel doubtless have read the law 
with attention primarily on those sections that, under the judicial system of the 
United States, are justiciable. These are essentially procedural provisions..." 

(1991: 6-7). 
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Caldwell goes on to argue that in democracies, changes in popular or 

public consensus regarding what is right or wrong have influenced 

judicial interpretation of lawful behavior. Thus, while the letter of a law 

may remain unchanged, its meaning may be changed in the course of 

adjudication. Consequently, he states that "the strength of a law...depends 

upon the extent to which it is internalized within the values of the body 

politic" (1991: 7) where "the objective of internalization it to obtain and 

sustain commitment" (1991: 8). Revisiting NEPA's history over the past 

two decades, Caldwell concludes that "effective administration of law 

requires internalization of the values it represents and commitment to its 

objectives—what has been lacking is this internalization in the body 

politic of a comprehension of environmental relationships sufficient to 

compel official commitment to a realization of NEPA's objectives" (1991: 

50). 

1.2 Problem Statement 

Most of the research on NEPA and its EIA and EIS requirements have 

revolved around the act's procedural and substantive mandates. 

However, despite the proliferation of non-NEPA environmental 

legislation mandating the protection of such environmental values as air 

and water quality, land use, wildlife and endangered species, and cultural 

resources, as well as policies providing guidance for Federal agency 

planning and environmental management activities, very little attention 

has been paid to an important corollary to the procedural vs. substantive 

debate vis a vis the role of these legislation and policies in the 

environmental impact assessment and reporting process under NEPA. 

Among the few researchers on the subject has been William Renwick, 

whose work is extensively discussed in this document. Renwick provides 

some convincing arguments favoring the view that other Federal and 

state legislation and policies are sufficiently comprehensive to cover the 

entire spectrum of environmental issues of concern, making 
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comprehensive strategies such as NEPA redundant. However, these 

arguments are not backed up by substantive evidence. 

1.3 Research Objective 

This research effort characterizes the role of the EIA and EIS processes 

under NEPA in light of the mandates and requirements of non-NEPA 

environmental legislation and to determine the extent to which the 

substance of environmental impact evaluation has been addressed by this 

legislation. Specifically, this research effort focuses on the following 

questions: 

e Is the body of non-NEPA environmental legislation sufficiently 
comprehensive to cover the entire spectrum of environmental 
values making NEPA's EIA and EIS requirement redundant? 

e Does NEPA enhance the avenues for public participation in 
government decision-making provided by non-NEPA legislation? 

e Does NEPA address the impacts of large scale projects, public 
programs and policy decisions, and cumulative impacts in a more 
comprehensive manner than non-NEPA legislation? 

e Does NEPA enhance coordination and integration among Federal 
agencies in ensuring that environmental issues are addressed 
comprehensively? 

e Do other policy requirements such as the Water Resources Council's 
(WRC) Principles and Guidelines overshadow NEPA? 

Each of these questions is developed into a research hypothesis in 

Chapter 2 and evaluated in subsequent chapters. 

1.4 Research Setting 

This study focuses on the civil works program of the U.S. Army Corps 

of Engineers (hereafter referred to as the "Corps"), an agency noted for its 

substantive response to NEPA and which also implements a number of 
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non-NEPA environmental requirements. This characterization of the 

role of EISs is conducted in the context of the Corps’ administrative 

structure, planning objectives and criteria, planning processes and 

methods, and the legislative framework under which it undertakes its 

civil works projects. 

The Corps was selected, in part, because a substantial body of research 

and literature on NEPA provides detailed information on the agency's 

response to the act, and on the integration and implementation of EIA and 

EIS processes with the agency's planning process. This literature spans 

almost the entire period from NEPA's enactment to the present, and 

serves as a useful foundation to this research effort (Ortolano and Hill 

1972; Water Resources Research Institute 1973; Strohbehn 1974; Hill and 

Ortolano 1975, 1976, 1978; Randolph and Ortolano 1975a, 1975b, 1976; 

Andrews 1976a, 1976b; Liroff 1976; Hill 1977; Corps of Engineers 1979). 

Additionally, the Corps has been involved in preparing a large number of 

EISs. The Corps and the Department of Transportation together accounted 

for more than 70 percent of all EISs until 1980 (Clark et al. 1980: 339); 

between 1981 and 1991, the Corps alone accounted for approximately 16 

percent of all EISs.2 Of the total 456 EISs filed in 1991, the Corps filed 45 

(CEQ 1993:147). Finally, the Corps has been a frequent focus of litigation 

brought to the courts by citizen and environmental groups and 

individuals (CEQ 1993: 143). 

1.5 Research Methods 

The various steps in the research process are outlined in this section 

and presented schematically in Figure 1.1. Research methods applied in 

this effort include elements of: (i) qualitative content analysis, defined as 

the examination of a class of social artifacts, typically written documents; 

and (ii) qualitative historical/comparative analysis, defined as a method 

  

2 Number of EISs includes Draft EISs, Supplemental EISs, and Final EISs. 
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that allows for the discovery of patterns and trends occurring over a range 

of spatial and temporal frames of reference (Babbie 1986: 266-67). 

The advantages of these methods include the economies afforded in time 

and resources (in comparison to surveys and field research), their 

flexibility (in that the research process can be re-oriented or re-configured 

to changing and additional research objectives), the ability to study 

processes occurring over long periods of time, and their unobtrusive 

nature (content and comparative/historical analyses do not have any 

effects on the subject(s) being researched). A key disadvantage of these 

methods is the issue of validity and reliability of the contents, primary and 

secondary, being researched, especially with respect to the inherent biases 

that may be contained. However, the analysis of a broad range of contents 

from a spectrum of sources and competing interests via replication and 

corroboration can generally overcome such biases. To this end, four 

sources of information provide the basis for testing the five research 

hypotheses that are the focus of this research effort. These sources of 

information are tapped during the following steps: (i) the literature 

review; (ii) the critical review of NEPA; (iii) the critical review of the role 

of NEPA and other environmental legislation in U.S. Army Corps of 

Engineers water and related land resource activities; and (iv) the case study 

of the Metropolitan Denver Water Supply System EIS process undertaken 

by the Corps. Each of these steps and their associated information sources 

are outlined in Figure 1.1. 

¢ Step I: Literature Review and Development of Hypotheses (Chapter 2) 

Chapter 2 presents an initial literature review on the role of NEPA in 

Federal agency planning and decision-making, with a special emphasis 

on the procedural vs. substantive debate, and the growth of 

environmental legislation potentially making NEPA's requirements 

redundant and obsolete. The chapter also contains a discussion of the 

various approaches to planning that have developed during the past 

few decades with respect to the environmental laws enacted during 
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this time and the environmental planning approaches adopted by 

Federal agencies. Five research hypotheses with respect to the overlaps 

and redundancies in terms of mandates and requirements among 

NEPA and other environmental legislation are also formulated in this 

chapter. 

° Step 2: Critical Review of NEPA (Chapter 3) 

The Act's mandate, its procedural requirements, and the role of the 

Council on Environmental Quality (CEQ) are critically reviewed and 

evaluated in light of the five research hypotheses formulated in Step 1. 

The EIS preparation process under NEPA is characterized in detail, as 

are the CEQ's regulations for implementing the procedural provisions 

of NEPA. The text of NEPA and the CEQ Regulations, along with 

discussions in the literature serve as information resources during this 

step. 

¢ Step 3: Critical Review of the Role of NEPA and Other Legislation in 
U.S. Army Corps of Engineers Activities (Chapter 4) 

A review of the legislative, executive, and judicial roles and policies 

governing the Corps as well as the administrative and management 

framework of the Corps' civil works program initiates this step of the 

research effort. A Corps Planning and Implementation Process Model 

for water and related land resource activities incorporating the Corps’ 

planning guidelines and the requirements of the Water Resources 

Council's (WRC) Economic and Environmental Principles and 

Guidelines for Water and Related Land Resources Implementation 

Studies is developed. This model is portrayed in relationship to: 

1. the mandate and requirements of NEPA and the CEQ Regulations, 
characterized as the Planning Requirements Model (because NEPA 
and its EIS requirements apply primarily to the planning phase of 
the Corps planning and implementation process); and 

2. the non-NEPA legislative framework for Corps water and related 
land resource activities, characterized as the Implementation 
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Requirements Model (because the non-NEPA legislation applies 
primarily to the implementation phase of the Corps planning and 
implementation process, especially with respect to prescribed 
standards and permits regulating specific activities). 

These models are used to further evaluate the five hypotheses 

developed in Step 1 and examined in Step 2. Corps planning and 

implementation guidance documents and related discussions in the 

literature serve as information sources during this step. 

° Step 4: Case Study (Chapter 5) 

A case study of a Corps-directed EIS on the Metropolitan Denver Water 

Supply System and two site-specific projects, the Two Forks Dam and 

Reservoir and the Williams Fork Gravity Collection System projects 

on the Platt River in Colorado, is undertaken to formalize and detail 

the models and test hypotheses. This case study was selected from the 

universe of EISs undertaken by the Corps for several reasons: 

1. The EIS process, initiated in 1981, was completed relatively 
recently—the process culminated with a veto decision to cancel the 
project by the EPA Administrator in 1990—thus allowing for a 
realistic and current examination of the role of NEPA and non- 
NEPA legislation (including recently enacted or amended 
legislation). 

2. The proposed projects impacted a broad range of environmental 
resources and values, many of which were covered by non-NEPA 
legislation and policies. In addition, several Federal agencies 
besides the Corps were involved in the process. 

3. The impact assessment focused on both cumulative and site- 
specific impacts. 

4. There was a significant level of participation by the public, 
environmental groups, and local organizations throughout the EIS 
process. 

The role of EIAs and EISs within the framework of the Corps’ planning 

process for the project in question is examined. In addition, the role of 

other environmental legislation and policies (with respect to their 
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mandates, standards, permitting, and other requirements) in the 

project environmental impact assessment is explored. The study 

delineates overlaps and redundancies, if any, among the mandate and 

requirements of NEPA, Corps-specific, and other environmental 

legislation and policies—i.e., evaluate the five hypotheses developed 

in Step 1 and examined in Steps 2 and 3. 

Corps and other agency documents and reports on the project (draft 

and final environmental impact statements and other agency planning 

reports) are used. Interviews with agency personnel involved in the 

development of project plans and documents also provide useful 

insights. Finally, available literature on Corps planning with respect to 

the project in question is examined. 

Step 5: Research Synthesis and Recommendations (Chapters 6) 

The process of literature review and hypothesis development, followed 

by critical reviews of NEPA, the role of NEPA and other legislation in 

U.S. Army Corps of Engineers activities, and the case study, all with 

respect to the research hypotheses, provide insights into whether the 

EIA and EIS process is a useful or redundant mechanism for 

incorporating environmental concerns into agency decision-making, 

in light of the mandates of agency-specific and other legislation and 

policies. 

Given that the focus of this research effort is the Corps and that the case 

study is limited to one EIS undertaken by the Corps, no attempt is 

made to generalize research findings to all Federal agencies. Rather, it 

is expected that these findings spur additional and broader research in 

other Federal agency settings. 
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2.0 Literature Review and Development of 
Hypotheses 

2.1 Introduction and Overview 

This chapter reviews the literature on the relationship between NEPA 

and other environmental legislation. Section 2.2 of this chapter discusses 

the growth of environmental legislation aimed at protecting various 

aspects of the environment and the potential overlap between NEPA and 

this body of legislation. The section assesses the role of this legislation and 

associated permitting requirements in EIS preparation under NEPA. A 

case example of one Act's (the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980 or CERCLA) detailed procedures 

for compliance with the requirements of other environmental legislation 

and policies is also presented. Next, Section 2.3 introduces the debate in 

the courts over NEPA's procedural and substantive mandates. Section 2.4 

relates the theories and practice of environmental planning to the 

mandate and requirements of NEPA and other environmental legislation. 

It also delineates the evolution of the EIA and EIS processes under NEPA. 

Finally, Sections 2.5 presents the five hypotheses that are the focus of this 

research effort. 

It is important to note that subsequent to NEPA's enactment, "there 

existed in the 1970s considerable potential for divergence between NEPA's 

paper requirement, the drafting of an environmental impact statement, 

and compliance with NEPA's substantive intent, the enhanced 

consideration of environmental factors at all stages of agency decision 

making” (Liroff 1980: 158). The principal cause for this divergence, as 

noted by Wichelman, was the fact that "except for the procedural duties 

specified in Section 102, the Act provides no precise guidance for agency 

implementation and compliance, nor does it delegate responsibility for 

developing such guidance. The Act's scant legislative history suggests that 

its drafters assumed that it would be largely self-implementing” (1976: 
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263). In order to address this divergence, the CEQ, whose oversight 

powers were amplified by Executive Order 11514, Protection and 

Enhancement of Environmental Quality, issued three sets of progressively 

more detailed general guidelines for agency implementation of NEPA and 

prepared supplemental memoranda on implementation. In May 1977, the 

CEQ was authorized by presidential executive order to issue regulations 

that would make the EIS process more efficient and useful to Federal 

decision makers and the public. Final regulations for implementing 

NEPA procedures were adopted in November 1978, following a lengthy 

process of public comment and interagency review of draft regulations. 

2.2 The Growth of Environmental Legislation 

Both prior to and following closely on the heels of NEPA's enactment, 

Congress and many state legislatures enacted or amended numerous laws 

aimed at protecting various aspects of the environment. Subsequent to 

NEPA's enactment, several states also enacted State Environmental Policy 

Acts (SEPAs) and implemented environmental impact assessment and 

reporting requirements. These requirements vary considerably from state 

to state. While some states provide only limited programs, others 

(including California, Michigan, Minnesota, and Washington) rely on 

environmental impact requirements as a major part of their 

comprehensive statewide strategy for environmental protection (Hart and 

Enk 1978; Clark et al. 1978; Renz 1984).3 

Of more direct impact on NEPA are laws regulating such matters as air 

and water quality, land use, hazardous wastes, wildlife and endangered 

species, and cultural resources. This body of legislation constitutes the 

bulk of U.S. environmental policy. Some of the more important 

  

3 Sixteen states (Arkansas, California, Connecticut, Florida, Hawaii, Indiana, 

Maryland, Massachussetts, Minnesota, Montana, New York, North Carolina, South 

Dakota, Virginia, Washington, and Wisconsin), the District of Columbia, and Puerto 
Rico have state environmental policy acts. Several other states have limited 
environmental review requirements established by Executive Order or other 
administrative directives (CEQ 1993: 373-77). 
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environmental policy statements are identified in Section 2.2.1. Primary 

environmental protection mechanism(s) or approach(es) of each law and 

regulation are also identified (in italics) in terms of the following four 

categories: Permits;4 Standards;> Programs;® and Consultations.’ Section 

4.6 in Chapter 4 includes discussions on some of these laws and 

regulations. 

2.2.1 The Compendium of Environmental Legislation 

A brief compendium of environmental legislation is presented in this 

section. Note that this compendium only includes important 

environmental protection legislation and executive orders related to: 

water and related land resources; air quality; hazardous wastes, toxic 

  

4 Permits - Permits allowing specific activities. 
For example, Sections 404(a) and 404(b) of the Clean Water Act, as amended, 

authorize the Secretary of the Army, acting through the Chief of Engineers (COE) of 
the Corps, to issue individual permits, after notice and opportunity for public 
hearings, for the discharge of dredged or fill material into navigable waters at 
specified disposal sites. General permits may also be issued. State may also 
administer their own individual and general permit programs upon approval by the 
Secretary of the Army. 

5 Standards - Goals, standards, criteria, and other benchmarks. 

For example, Section 401(a)(1) of the Clean Water Act, as amended, requires any 
applicant for a federal license or permit to conduct any activity that may result in a 
discharge of a pollutant into navigable waters of the United States to obtain a state 
certification that the discharge will comply with applicable effluent limitations and 
water quality standards (prescribed in Sections 301, 302, 303, 306, and 307 of the Act). 

6 Programs - Mandatory plans, procedures, and programs. 
For example, Section 307(c) of the Coastal Zone Management Act of 1972, as amended, 

requires Federal and non-Federal applicants conducting activities, including 
development projects directly affecting a state's coastal zone, to comply to the 
maximum extent practicable, with an approved state coastal zone management 
program. An applicant for a license or permit is required to furnish a certification, to 
the licensing or permitting agency and the appropriate state, that the proposed 
activity complies with the state's coastal zone management program. 

7 Consultations - Consultation, review, and recommendations. 

For example, in accordance with the Fish and Wildlife Coordination Act, Federal 

agencies receiving permit applications from Federal and non-Federal applicants are to 
consult with the Regional Directors of the Fish and Wildlife Service (FWS) and the 
National Marine Fisheries Service (NMFS) as well as the head of the agency 
responsible for fish and wildlife for the state in which work is to be performed, with a 
view to the conservation of wildlife resources by prevention of their direct or indirect 
loss and damage due to the activity proposed in the permit application. 
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substances, and pesticides; marine life, wildlife, and endangered species; 

cultural and historic resources; and forest and land resources. No attempt 

is made to list each and every environmental law or executive order in 

force today. The purpose of this listing is only to provide a sampling of 

key non-NEPA legislation protecting specific environmental values. 

Water and Related Land Resources 

Federal Water Pollution Control Act of 1972 (referred to as Clean 

Water Act) (PL 92-500, October 18, 1972, as last amended by PL 101- 

380, August 18, 1990) - Permits, Standards, and Programs; 

Safe Drinking Water Act of 1974 (PL 93-523, as last amended by PL 
100-572, October 31, 1988) - Standards and Programs; 

Water Resources Planning Act of 1965 (PL 89-80, July 22, 1965, as last 

amended by PL 97-449, January 12, 1983) - Programs; 

Water Resources Development Act of 1986 (PL 99-622 , November 17, 

1986, as amended by PL 100-676, November 17, 1988) - Programs; 

Water Resource Council's Economic and Environmental Principles 
and Guidelines for Water and Related Land Resource 
Implementation Studies (Water Resources Council, 1983), 
established pursuant to the Water Resources Planning Act - 
Programs; 

Soil and Water Resources Conservation Act of 1977 (PL 95-192, 
November 18, 1977) - Programs; 

Coastal Zone Management Act of 1972 (PL 92-583, October 27, 1972, as 

last amended by PL 99-626, November 7, 1986) - Permits and 

Programs; 

Water Resources Development Act of 1986 (PL 99-662) - Programs; 

River and Harbor Act of 1958 (PL 85-500, as amended) - Permits, 

Programs; 

Marine Protection, Research, and Sanctuaries Act of 1972 (PL 92-532, 

October 23, 1972, as last amended by PL 99-272, April 7, 1986) - 
Permits; 
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e Wild and Scenic Rivers Act of 1968 (PL 90-542, October 2, 1968, as last 

amended by PL 101-40, June 20, 1989) - Consultations; 

e National Ocean Pollution Planning Act of 1978 (PL 95-273, May 8, 
1978, as last amended by PL 100-636, November 8, 1988) - Programs; 

e Floodplains Management (Executive Order 11988, May 24, 1977) - 
Programs; and 

e Wetlands Protection (Executive Order 11990, May 24, 1977) - 
Programs. 

Air Quality 

e Clean Air Act of 1955 (PL 84-159, July 14, 1955, as last amended by PL 
101-549, November 15, 1990) - Permits, Standards, and Programs. 

Hazardous Wastes, Toxic Substances, and Pesticides 

e Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980 (PL 96-510, December 11, 1980, as last amended by 

PL 101-380, August 18, 1990) - Programs; 

e Resource Conservation and Recovery Act of 1976 (PL 94-580, October 
21, 1976, as last amended by PL 100-582, November 1, 1988) - Permits 
and Programs; 

e Toxic Substances Control Act of 1976 (PL 94-469, October 11, 1976, as 
last amended by 100-368, July 18, 1988) - Standards; and 

e Federal Insecticide, Fungicide, and Rodenticide Act (PL 92-516, 

October 21, 1972, as last amended by PL 101-524, November 28, 1990) - 

Standards. 

Marine Life, Wildlife, and Endangered Species 

e Marine Mammal Protection Act of 1972 (PL 92-522, October 21, 1972, 

as last amended by PL 100-711, November 23, 1988) - Permits; 

e Fish and Wildlife Coordination Act of 1958 (PL 85-624, August 12, 

1958, as last amended by PL 89-72, July 9, 1965) - Consultations; 
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e Fish and Wildlife Conservation Act of 1980 (PL 96-366, September 29, 
1980, as last amended by PL 100-653, November 14, 1988) - 
Consultations; and 

e Endangered Species Act of 1973 (PL 93-205, December 28 , 1973, as last 
amended by PL 100-707, November 23, 1988) - Permits, Programs, and 
Consultations. 

Cultural and Historic Resources 

e National Historic Preservation Act of 1966 (PL 89-655, October 15, 

1966, as amended by PL 96-515, December 12, 1980) - Standards and 

Consultations; and 

e Archeological and Historic Preservation Act of 1960 (PL 93-291, as 

amended) - Programs. 

Forests and Land Resources 

e National Forest Management Act of 1982 (16 USA § 1601 et seq) - 
Permits and Programs; and 

e Federal Land Policy and Management Act of 1976 (PL 94-579, as 
amended) - Permits and Programs;. 

General 

e Emergency Planning and Community Right-to-know Act of 1986 (PL 
99-499, October 17, 1986) - Programs; 

e Environmental Quality (Executive Order, 11514, March 5, 1970, as 

amended by Executive Order 11991, May 24, 1977) - Programs; and 

e Environmental Quality Improvement Act of 1970 (PL 91-224, January 
1, 1970, as last amended by PL 98-581, October 30, 1984) - Programs. 

Each of these laws or policies establishes a general policy for the 

protection of a specific aspect or component of the environment, and 

incorporates provisions prohibiting certain acts which are contrary to 

established policy, and which degrade the environment. For example, the 

Clean Air Act, with the objective of enhancing and protecting the nation's 

air quality to promote public health, welfare, and productive capacity, 
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prescribed national primary and secondary ambient air quality standards 

(NAAQS) for air pollutants for which air quality criteria were established. 

These ambient air quality standards are based on scientific determinations 

of the threshold levels of air pollution below which no adverse effects will 

be experienced by humans or the environment.’ The law also called for 

State Implementation Plans (SIPs) that were to lead to the attainment of 

air quality standards, and prohibited actions that would preclude such 

attainment. In addition, the law established a Prevention of Significant 

Deterioration (PSD) program, requiring permits for new projects in areas 

of clean air to assure that specified incremental degradation of air quality is 

not exceeded, and called for the regulation of all significant stationary 

sources of air pollution through permits specifying allowable emissions. 

As another example, the Clean Water Act, with the objective "to restore 

and maintain the chemical, physical, and biological integrity of the 

Nation's waters," (Title I, Section 101(a)) established national water quality 

goals, and provided a control strategy emphasizing control of industrial 

and municipal point discharges. Effluent limitations required by permits 

are based on industry-specific, technology-based, effluent guidelines. 

Note also that each of the previously listed laws or policies provide for 

public participation through a range of mechanisms including public 

hearing and notice requirements, commenting periods, and general access 

to Federal agency planning and decision-making processes. 

The growth of this body of environmental legislation has occurred 

incrementally over time. A recent report from EPA's Science Advisory 

Board (SAB) highlights the fact that 

"For the past 2 decades, EPA has been a ‘reactive’ agency—as environmental 
problems were identified, the public conveyed its concern to Congress, and Congress 

  

8 There are two types of standards: (i) primary standards which define the air 
quality required to prevent any adverse impact on human health; and (ii) secondary 
standards which in some cases establish lower numerical limits to prevent adverse 
effects on vegetation, property, or other elements of the environment. 
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passed laws to try to solve the problems. The EPA was directed to implement these 
laws using the resources allocated by Congress. Consequently, EPA has viewed its 
mandate as managing the reduction of pollution and, in particular, only that 
pollution that is defined in the laws that it administers. EPA's organizational and 
management structure mirrors the environmental legislation that it is required to 
implement." 

The SAB maintains that this reactive model, while understandable 

when seen in historical context, 

"has limited the efficiency and effectiveness of EPA's environmental protection 
efforts. Because of EPA's tendency to react to environmental problems defined in 
specific environmental laws, the Agency has made little effort to compare the 
relative seriousness of different problems. Moreover, the Agency has made very 
little effort to anticipate environmental problems or to take preemptive actions 
that reduce the likelihood of an environmental problem occurring. Because most of 
EPA's individual program offices have been responsible for implementing specific 
laws, they have tended to view environmental problems separately" (SAB 1990: 
3). 

A major goal of the NEPA process is to ensure that decision-makers 

comply with all applicable regulations and standards for a given project. 

In this sense, NEPA is the umbreiia .c jislation that ensures that all other 

environmental protection statutes are incorporated, as applicable, into 

project design during NEPA implementation (Murthy 1988: 13). However, 

Renwick argues that this extensive body of environmental law is 

sufficiently comprehensive to cover nearly the entire spectrum of 

environmental issues of concern to Americans. 

"It articulates with as much precision as is possible, exactly what environmental 
impacts are considered to be acceptable or unacceptable and prohibits those that 
are unacceptable. Because most of the legislation was enacted in the same time 
period as NEPA, it embodies the same ideals of environmental protection—Not 

only does each of these environmental laws mandate environmental protection 
within its scope, but regulations implementing them usually refer to the other 
laws" (1988: 268-9). 

Thus, Renwick concludes that the growth of environmental legislation 

has complemented, and contributed to, the recognition of NEPA as more a 

procedural document than a policy document, and that the substance of 

environmental impact evaluation and regulation has been transferred to 
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other laws. Therefore, he argues, while NEPA established procedural 

requirements, the Clean Air Act and the Clean Water Act, as cases in 

point, established substantive requirements to the EIS process. 

Renwick concedes that "where these laws are inadequate, however, 

NEPA still functions,” and suggests two significant aspects of 

environmental impact which are not fully addressed by other laws. One is 

the large-scale and long-term impacts of land management projects, as 

opposed to the impacts of site-specific projects. For such activities, it is 

difficult to estimate potential environmental and human health impacts 

to the level of specificity required by laws such as the Clean Air Act and 

the Clean Water Act. Another class of impacts to which NEPA is still 

important comprises impacts that are so unusual or infrequent that they 

preclude the conventional analyses required by most legislation. 

Cumulative environmental impacts of a number of discrete activities 

besides land management projects are also not fully addressed by other 

laws. Furthermore, Renwick maintains that it is unclear whether these 

other laws address in any significant detail, the impacts of public 

programs, policy decisions, regulated activities, and routine management 

practices, in addition to large capital-intensive, site-specific projects 

(Renwick 1988: 269). 

2.2.2 Role of Non-NEPA Legislation and Permitting Requirements in EIS 
Preparation Under NEPA 

Under the framework of NEPA, the determination of the significance of 

an effect on the environment is made by first examining whether the 

project in question is one which normally requires or does not require an 

EIS. Where there is uncertainty, an Environmental Assessment (EA) is 

prepared. If the EA determines that an EIS is required, then one is 

prepared. If not, a Finding Of No Significant Impact (FONSI) is prepared. 

The degree of significance of environmental impacts identified in the EA 

or EIS determines the extent to which mitigation measures are required. 

Literature Review and Development of Hypotheses 23



"The question of the significance of environmental impacts thus becomes central not 
only in determining whether an EIS is prepared, but whether project impacts are 
avoided, or allowed to occur. It is at this crucial point in the decision-making 
process that the many environmental laws enacted since 1970 have their greatest 
impact on NEPA, for they constitute de facto definitions of the significance of 
environmental impacts. To the extent that these laws reflect public sentiment, 
they specify which aspects of the environment are significant in the United States" 
(Renwick 1988: 270). 

Note that the term "significance" is only described in generalities in the 

CEO Regulations for Implementing the Procedural Provisions of NEPA 

(40 CFR 1508.27)—"...the significance of an action must be analyzed in 

several contexts such as society as a whole (human, national), the affected 

region, the affected interests, and the locality. Significance varies with the 

setting of the proposed action." 

Renwick points out that "environmental laws of the 1970s are 

prominent in many recent EAs and EISs, which focus on impacts as 

defined by these laws and their implementing regulations. One of the 

reasons for this prominence is that the regulations provide useful 

measures of the nature and severity of environmental impacts." 

According to Renwick, the convergence of EISs with non-NEPA 

environmental regulations is a natural product of the procedures under 

which EISs are prepared. An application for a Federal permit is often the 

action that triggers the preparation of an EIS, and since agencies tend to 

minimize costs and save time by using the same analyses for both 

purposes, by the time the necessary data for a permit application has been 

gathered, very little additional information is needed for an EIS. In 

addition, this overlap is greatest where the same agency prepares both 

documents, and even in cases where a non-Federal entity submits a 

permit application and the EIS is prepared by a Federal agency, applicants 

frequently provide substantial parts of the information on which the EIS is 

based, and this information is incorporated into the EIS by the Federal 

agency (Renwick 1988: 270). 
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Thus, under the framework of NEPA, a determination of the 

significance of environmental impacts is accomplished on the basis of 

benchmarks established by other appropriate environmental legislation. 

This is not to argue that the body of non-NEPA legislation covers every 

environmental resource and value. Rather, it is to point out that where 

legislation covering specific environmental values exist, NEPA draws 

upon them. In those cases where no legislation or policy exists, a 

determination of significance is to be accomplished via other non- 

legislative mechanisms—for instance, by drawing upon scientifically 

established criteria. 

2.2.3 Role of Other Legislation and Policies under CERCLA: A Case 
Example 

This section provides a case example of one Act's detailed and codified 

procedures for compliance with the requirements of other legislation and 

policies. The purpose of this discussion is to highlight a legislative 

mechanism whereby significance measures not explicitly contained in an 

act are obtained from other legislation. The Comprehensive 

Environmental Response, Compensation, and Liability Act of 1980 or 

CERCLA (PL 96-510, December 11, 1980, as last amended by PL 101-380, 

August 18, 1990), also known as Superfund, was enacted to expedite the 

cleanup of hazardous wastes sites across the Nation. CERCLA, as it was 

passed in 1980, did not contain specific requirements pertaining to the 

compliance of on-site CERCLA hazardous waste cleanup actions with 

other legislation and policies. Section 105 which authorized EPA to 

prepare the National Contingency Plan (NCP) for hazardous substance 

response, notes only that the NCP is to include "methods and criteria for 

determining the appropriate extent of removal, remedy, and other 

measures." CERCLA Section 121, added by Congress in the Superfund 

Amendments and Reauthorization Act of 1986 (SARA), codifies EPA's 

approach to CERCLA compliance with other laws. EPA's approach to the 

selection of remedial actions for site cleanup that are protective of human 

health and the environment involves risk assessment, considering 

Applicable or Relevant and Appropriate Requirements (ARARs). 
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A requirement is "applicable" if the specific terms (or jurisdictional 

prerequisites) of the law or regulation directly address the circumstances at 

the site. 

“Applicable requirements mean those cleanup standards, standards of control, and 
other substantive environmental protection requirements, criteria, or limitations 

promulgated under Federal or state law that specifically address a hazardous 
substance, pollutant, contaminant, remedial action, location, or other circumstance 
at a CERCLA site” (EPA 1988: 1-10). 

If not "applicable," a requirement may nevertheless be "relevant and 

appropriate" if circumstances at the site are, based on best professional 

judgment, sufficiently similar to the problems or situation regulated by 

the requirement. 

"Relevant and appropriate requirements mean those cleanup standards, standards 
of control, and other substantive environmental protection requirements, criteria, or 

limitations promulgated under Federal or state law that, while not ‘applicable’ to 
a hazardous substance, pollutant, contaminant, remedial action, location, or other 
circumstance at a CERCLA site, address problems or situations sufficiently similar 
to those encountered at the CERCLA site that their use is well suited to the 
particular site." (EPA 1988: 1-10). 

The EPA has provided detailed guidance in its CERCLA Compliance 

with Other Laws Manual (EPA 1988) on the procedures for the selection of 

cleanup standards which requires a review of the universe of ARARs as 

mandated by Federal and State laws and regulations. These ARARs are 

organized into one of the following three categories: Chemical-, Location-, 

and Action-specific ARARs.? In addition, the universe of non-enforceable 

  

9 Chemical-specific ARARs - Examples include: Safe Drinking Water Maximum 
Contaminant Levels and Maximum Contaminant Level Goals; Clean Air Act Ambient 

Air Quality Standards. 

Action-specific ARARs - Examples include: RCRA Process Specific Standards (design 
and operating procedures for surface impoundments, design and operaation of 
incinerators). 

Location-specific ARARs - Examples include: Protection of historic properties, 
artifacts, and landmarks required by the National Historic Preservation Act. 
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To-Be-Considereds (TBCs) including criteria, advisories, guidance, and 

proposed standards developed by Federal and State environmental and 

public health programs are to be taken into account. This is the case when 

no standards are available or when available cleanup standards are not 

applicable or relevant and appropriate. 

In the CERCLA Compliance with Other Laws Manual (EPA 1988: 1-6), it 

is pointed out that "because of the varied and unpredictable situations at 

CERCLA sites, EPA cannot specify in advance which requirements will be 

ARARs for each site. ARARs must be identified in connection with the 

characteristics of the particular site, the substances at the site, and the 

remedial action alternatives that are suggested by the circumstances of the 

site." 

This is analogous to NEPA's requirement for the conduct of EISs in a 

broad range of spatial or geographical, temporal, and institutional 

circumstances. Clearly, the CEQ cannot specify in advance, appropriate 

standards, criteria, or other benchmarks to delineate all impacts to human 

health and the environment of the entire spectrum of proposed Federal 

actions, nor can it specify other permitting and consultation requirements 

prohibiting certain actions. These benchmarks and requirements are to be 

derived from other legislation and policies. However, what is lacking are 

detailed procedures, as are available for CERCLA compliance, allowing for 

the efficient identification of all appropriate requirements to be complied 

with during the conduct of an EIS. 

2.3. The Debate over NEPA's Procedural and Substantive 

Mandates 

Those who argue that NEPA's requirements are purely procedural 

claim that by merely preparing, circulating and reviewing an EIS, an 

agency satisfies the Act's requirements that the agency consider the 

environmental impacts of it projects or programs. Others maintain that 

NEPA introduced substantive requirements into agency decision-making, 
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and the preparation, circulation and review of EISs is an important 

component of the EIA process, compelling agencies to adopt the least 

environmentally disruptive option, and resulting in measures to mitigate 

detrimental impacts. When addressed in a review of U.S. experience with 

EIA, this issue was considered unresolved (Clark et al. 1978). While 

Holland (1985) regards this issue as still "not settled," the case law he 

quotes implies a balance of the argument in favor of a procedural stance 

(Wathern 1988: 24). 

During the 1970s, considerable external pressure was exerted on Federal 

agencies to comply with NEPA. 

"NEPA initially met with timid judicial response, but the Calvert Cliffs decision 
and other detailed, well-reasoned judicial opinions quickly put federal agencies on 
notice that congressional intent was ‘not to be lost in the hallways of the 
bureaucracy’ (Calvert Cliffs’ Coordinating Committee 0. Atomic Energy 
Commission (United States Court of Appeals, District of Columbia Circuit, 1971. 
449 F.2d 1109)...By the end of the 1970s a sufficient body of NEPA jurisprudence had 
emerged applying a 'rule of reason’ that one could conclude that good efforts to 
implement the statute would satisfy the average federal judge while deliberate 
effort to avoid it would be subjected to judicial sanction...[on the whole, however, 
judicial attention in the 1970s has] focused primarily on implementation of the 
procedural requirements...although environmentalists attempted to gain review of 
substantive merits of agency decisions, only a few courts were willing to provide 
such reviews" (Liroff 1980: 155) 

In a recent assessment of NEPA, Ferester (1992: 207-69) reviews early 

opinions, both scholarly and judicial, which asserted that NEPA created at 

least some substantive obligations. Ferrester points to Judge Skelly J. 

Wright's opinion in Calvert Cliffs’ which stressed that procedural 

compliance with NEPA's EIS provisions was not to be at the expense of 

environmental considerations. Ferrester also notes that in 

Environmental Defense Fund v. Corps of Engineers (United States Court 

of Appeals, 8th Circuit, 1972. 470 F.2d 289.), the court, drawing from 

NEPA's legislative history and the Calvert Cliffs’ case, held that NEPA 

required more than full disclosure of environmental impacts—it was 

intended to effect substantive changes in agency decision-making. 

Ferrester believes that 
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",.the question of substantive review under NEPA...involved competing policy 
concerns. On the one hand, the lack of substantive review would seem to encourage a 
languid approach to EIS preparation and undermine NEPA's central purpose— 
better decisions through a heightened awareness of environmental damage, as 
disclosed in the EIS. On the other hand, if courts gave heightened scrutiny to all 
decisions made pursuant to NEPA processes, citizens groups...would have veto 
power over agency projects thought to contradict NEPA’s policies...such scrutiny 
might upset the balance of power; administrative agencies, arms of the electorate, 
would become subordinate to unaccountable judges acting as super policy makers" 
(1992: 214-16). 

NEPA's substantive mandate has not fared well before the Supreme 

Court according to Ferester, who shows that in its eleven decisions 

concerning NEPA provisions until 1992, the Supreme Court has "never 

expanded NEPA's application and has consistently reversed generous 

rulings from the Court of Appeals. None of the decisions has favored 

environmental plaintiffs suing to enforce NEPA, and there have been 

only three cases in which dissenting opinions have been filed” (1992: 

217).!9 Ferrester concludes that as a result of the Supreme Court's 

  

10Ferester discusses the following cases: 

In Kleppe v. Sierra Club (427 U.S. 290 (1976)), the plaintiff challenged the 
Department of Interior's decision not to prepare an EIS to study the regional 
cumulative impacts of the development of coal reserves in the norther Great Plains. 
The court indicated that the judiciary should not actively interfere with 
administrative decisions. 

In Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council (435 
U.S. 519 (1978)), the court ruled that NEPA did not provide significant substantive 
goals and that its mandate to the agencies is esentially procedural. 

In Strycker’s Bay Neighborhood Council, Inc. v. Karlen (444 U.S. 223 (1979)) the court 
"finally dispensed with judicial review of NEPA's substantive mandate" according to 
Ferester. It reversed a decision by the 2nd Circuit that HUD failed to fulfill its 
obligation under NEPA by considering adverse social and environmental effects. 

In Robertson v. Methow Valley Citizens Council (490 U.S. 332 (1989)), the court 
decided a challenge to the Forest Services’ decision to issue a special use permit for a 
ski resort. The Forest Service claimed that the resort's environmental impacts could be 
mitigated but failed to develop specific mitigation measures. Asa result, the 9th 
Circuit Court found the EIS inadequate. The Supreme Court ruled that the EIS should 
serve two purposes: (i) ensure that agencies consider environmental impacts, and (ii) 
ensure that they disclose relevant information to the public. In this case, the court 
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decisions, environmentally unwise agency decisions occur despite full 

compliance with NEPA procedures and quotes Levy and Glicksman (1989) 

who state that "the absence of any meaningful substantive review by the 

courts allows affected agencies to ‘jump through the hoops' of NEPA's 

procedural requirements without giving any real weight to 

environmental consequences." Further™ore, he delineates three trends 

(backed by empirical evidence), w" eves indicate that NEPA's 

substantive decline has been detrimiciiiat to procedural compliance as 

well: (i) government agencies have prepared fewer EISs in recent years 

that during the 1970s; (ii) fewer suits claiming NEPA violations have been 

filed against Federal agencies; and (iii) the Supreme Court receives fewer 

petitions to review the NEPA decisions of lower courts (Ferester 1992: 223). 

2.4 Planning Theory and Environmental Mandates: An 
Examination 

Section 2.2 described the growth of environmental legislation prior and 

subsequent to NEPA's enactment. Section 2.3 characterized the debate 

over whether NEPA is merely procedural or substantive in ensuring 

environmental protection in light of the growing body of environmental 

legislation discussed in Section 2.2. 

Section 2.4.1 discusses the various theories of, and approaches to, 

planning in the public domain and examines whether they have been 

helpful in understanding how environmental planning has developed 

during the past few decades, especia!'v with respect to the environmental 

laws that have been enacted during this time and the environmental 

planning approaches adopted by Federal agencies. Section 2.4.2 discusses 

the evolution of EIA under NEPA. 
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2.4.1 Planning Theory and Environmental Mandates!! 

John Friedmann, the "grand master" among contemporary planning 

theorists, has maintained that planning practice in any of its myriad 

manifestations, must confront the meta-theoretical issue of how to make 

technical knowledge in planning effective in informing and guiding 

public actions. A major objective of planning theory, and its theorists, is 

the attempt to confront this issue. This leads directly to the question of 

what planning really is or should be—planning, in its broadest sense, is 

defined by adherents of the policy analysis tradition as any exercise which 

attempts to link technical and scientific knowledge with public actions (see 

Section 2.4.1.1). To this may be appended the definition given by theorists 

of the social reform, social learning, and social mobilization traditions— 

i.e., planning is any exercise which attempts to link scientific and technical 

knowledge to processes of societal guidance and societal transformation 

(see Sections 2.4.1.2 and 2.4.1.3). 

Quite usefully, the introduction of these various traditions of planning 

draws this discussion into an eclectic landscape populated by fields such as 

policy analysis, systems theory and analysis, neo-classical and institutional 

  

ruled that a specific mitigation plan need not be developed under NEPA's 
requirements. 

11 The discussion on planning theory in this section draws from the following sources: 

The broad conceptual framework for describing the major traditions of planning 
theory, the description of the many fields of study from which these theories evolved 
to their present form, and the work of the many contributing theorists and 
practitioners, are all drawn from: 
Friedmann, John. Planning in the Public Domain. Princeton, NJ: Princeton University 

Press. 1987. 

Details of the general theories of planning and the conceptual approaches to planning 
are drawn from: 
Hudson, Barclay M. "Comparison of Current Planning Theories: Counterparts and 

Contradictions." Journal of the American Planning Association. October (1979): 387- 
398. 

Briassoulis, Helen. "Theeoretical Orientations in Environmental Planning: An 
Inquiry into Alternative Approaches." Environmental Management. 13, 4 (1989): 381- 
392. 
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economics, organizational theory, public administration, sociology, 

political science, historic materialism, and critical theory, as well as the not 

so clearly bounded ideas of utopians, social anarchists, and radicals, among 

others. John Friedmann in his comprehensive treatise on planning 

(1987), groups these fields under the umbrella of the four major traditions 

of planning theory introduced earlier—policy analysis, social reform, 

social learning, and social mobilization. The policy analysis tradition is 

reflected in the rational-comprehensive or synoptic approach to 

environmental planning; the social reform tradition in the incremental 

approach; the social learning tradition in the transactive or participatory 

and consensual approach; and the social mobilization tradition is 

embodied in radical planning approaches.!2 

2.4.1.1 Rational-Comprehensive Planning in the Policy Analysis 
Tradition 

The policy analysis tradition grew out of, and is informed by, work in 

fields such as systems engineering (personified by Franz Neumann, Oscar 

Morganstern, C. E. Shannon, and W. Waver); systems analysis (C. West 

Churchman, Russell L. Ackoff, Edward S. Quade, and Giandomenico 

Majone); macro-sociology (Max Weber); organizational theory, 

management science, and public administration (Herbert A. Simon); as 

well as neo-classical and welfare economics (Adam Smith, John Stuart 

Mill, A. C. Pigou, and John Maynard Keynes); social choice theory 

(Kenneth J. Arrow, Mancur Olson, and Edward J. Mishan); and policy 

science (Eugene Bardach and Carol H. Weiss). 

Typically, decision-making for policy analysts begins with: (i) the 

formulation of goals and objectives; followed by (ii) the identification of 

potential policy alternatives that will best achieve the goals and objectives; 

(iii) the assessment of impacts of these alternatives on specific entities; (iv) 

the evaluation of these impacts with respect to the goals and objectives; (v) 
  

12Radical planning (social mobilization) has not been manifested to any significant 
degree in contemporary environmental planning and practice, possibly with the 
exception of utopian planning, and will not be discussed further in this section. 
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a decision and the selection of an alternative; (vi) the implementation of 

this decision within the bounds of the institutional structure in place at 

that time; and finally, (vii) the evaluation of the implemented alternative. 

Feedback may occur at any step following the first. Policy analysts provide 

the expertise for steps ii, iii, iv, and vii using the specialized scientific tools 

and processes of systems engineering and analysis, economics, statistics, 

policy science, and a variety of other fields. Policy analysts view 

themselves as "social engineers" —technocrats who serve the existing 

power structure by using scientific theories and methods to identify, assess, 

implement, and evaluate solutions to given problems—they tend to 

emphasize decisions based on scientific and technical rationality with 

conflicting interests, and individualistic and sometimes irrational desires 

and prejudices. Finally, their reliance on neo-classical economics points 

to their belief in individualism and the power of the free market. A 

fundamental concept upon which this tradition is based is the idea of 

rationality in decision-making and the fact that administrative rationality 

is bounded by the constraints imposed by resources, time, information, 

and intelligence. 

Under the policy analysis umbrella, the synoptic (or rational- 

comprehensive) approach to planning has dominated all areas if planning 

practice and in particular, the practice of environmental planning since 

the early-seventies.!5 The classical synoptic planning process is the same 

  

134 development of the synoptic approach is the adaptive planning approach which 
recognizes the complex nature of environmental problems and the high degree of 
uncertainty that is characteristic of such problems. The approach calls for flexibility 
in every stage of the planning process to accomodate changing goals and objectives, 
changing conditions, the availability of new information and technology, and revised 
predictions of the future. Elements of this approach are also apparent in NEPA. 

Another off-shoot of the synoptic approach is contingency planning which has its 
widest application in emergency management with respect to natural disasters such as 
earthquakes and floods. This approach is advanced as a means of coping with the 
uncertainties that are characteristic of many environmental problems and issues. 
Contingency planning also has its roots in the policy analysis tradition and is 
primarily concerned with the formulation of alternative plans of action in case of an 
emergency. Contingency planning is reflected in the requirement for the inclusion of 
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as the sequence of seven steps outlined earlier. The process in summary 

includes the identification of goals and objectives, the identification of a 

set of alternatives that best achieve these goals and objectives, the selection 

of the best alternative, and the implementation of the selected alternative. 

This process is best embodied in the mandate and requirements of NEPA. 

Its mandated EIA and EIS processes read like the classic synoptic planning 

process—an analysis of the environmental impact of a proposed action, 

the evaluation of the alternatives to the action, and the selection of the 

least environmentally disruptive alternative. The EIA and EIS processes 

mandated by NEPA clearly aim at logical and rational decision-making. 

Furthermore, NEPA called for a systematic and interdisciplinary 

approach to ensure the integrated use of the natural and social sciences 

and the environmental design arts in planning and decision-making. The 

environmental planner acting under NEPA's mandate, takes on the role 

of the technical expert—he or she has an apolitical role, attempting to 

engineer a compatible relationship with nature. 

The creation of the Environmental Protection Agency (with its mandate 

of comprehensive environmental protection) around the time of NEPA's 

enactment also points to the advent of the synoptic approach to 

environmental planning and marks the break from incrementalism in 

environmental management (see Section 2.6.2). The synoptic approach is 

also evident in the mandates of the Clean Air Act amendments of 1970, 

1977, and 1990 (with the establishment of national ambient air quality 

standards and State Implementation Plans specifying how these standards 

are to be met) and in much of the post-1970 environmental legislation. 

Finally, the synoptic approach is reflected in Federal agency planning 

processes. For example, the U.S. Army Corps of Engineers has developed a 

planning and implementation process for water and related land resource 

projects which involves a sequence of 7 major tasks: 
  

mitigatory measures and plans in the environmental impact statements required under 
NEPA. 
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Pre-Authorization Planning Studies 
Plan Development 
Report Preparation, Processing, and Review 
Project Authorization by Congress 
Post-Authorization Studies 
Project Construction 
Project Operation N
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With respect to Task 2, Plan Development, a series of six steps are 
prescribed: 

1. Specification of the water and related land resources problems and 
opportunities (relevant to the planning setting) associated with the 
Federal objective and specific state and local concerns. 

2. Inventory, forecast, and analysis of water and related land resource 
conditions within the planning area relevant to the identified 
problems and opportunities. 
Formulation of alternative plans. 
Evaluation of the effects of alternative plans. 
Comparison of alternative plans. 
Selection of a recommended plan based upon the comparison of 
alternative plans. 

N
P
 

Ww 

One may conclude that the synoptic approach is environmentally and 

technically feasible—it takes into consideration, most of the causal, spatial, 

and temporal characteristics of environmental planning issues and 

problems. The highly structured and hierarchical nature of this planning 

approach, the centralization of decision-making it requires, and the 

relative absence of public input and participation, all reflect the policy 

analysis tradition's faith in technical experts and planners working in the 

public interest. Thus the approach in its pure form is not politically 

realistic. However, all aspects of comprehensive legislation such as NEPA 

do not fall under the synoptic approach. NEPA's requirement for public 

participation make it more politically feasible than what the classic 

synoptic model prescribes. 
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2.4.1.2 Incremental Planning in the Social Reform Tradition 

Social Reform—the grand tradition of planning theory, focuses 

primarily on the role of the state in societal reform and guidance, and the 

means to institutionalize the practice of planning within the institutional 

structure of the state so as to make its actions more effective. It draws 

from workers in the fields of macro-sociology (Emile Durkheim, Max 

Weber, Karl Mannheim, and Amitai Etzioni); and institutional 

economics and political philosophy (Thorstein Veblen, Rexford G. 

Tugwell, Harvey S. Perloff, and Charles E. Lindblom). While conceding 

the important role of technical and scientific knowledge in informing 

public action, social reformers value representative democracy and social 

justice. Together, they believe, these forces can be brought to bear on the 

forces of capitalism and the state so as to attain economic growth and 

equity among individuals. Theorists in this tradition seek to identify the 

relationship between planning and the state; the nature of the public 

interest and the ability of decision-makers to articulate and achieve it; the 

role of the state and the free market economy; and last, but not least, the 

institutionalization of planning. In attempting to help the state manage 

the economy in the public interest, social reformers have turned to the 

scientific methods provided by economic analysts and planners (Wesley C. 

Mitchell, Wassily Leontief, Simon S. Kuznets, Jan Tinbergen, Harvey S. 

Perloff, and Albert O. Hirschmann). 

Charles Lindblom, for example, believed that comprehensive planning 

was ineffective and articulated the approaches of "disjointed 

incrementalism" and "partisan mutual adjustment"—in essence, his 

approach suggested that large problems and associated decisions could be 

broken down into smaller components and distributed among a number 

of actors, each of whom individually pursue their own interests on the 

basis of information about the actions of all others. With each actor 

pursuing his or her own position, all relevant points of view are brought 

into the open for consideration. In his opinion, this process is more 

rational that the rational-comprehensive (or synoptic) approach. 
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The incremental approach played a central role in planning for the 

environment until the advent of legislation beginning in the early 1970s 

promoting the comprehensive approach. Prior to the 1970s, 

environmental problems often reached crisis proportions before any 

attention was directed toward them—often in a fragmented and 

uncoordinated manner. Charles Lindblom's approach was an attempt to 

support such a system of planning and decision-making. Lindblom 

believes that even though we may have created many of our problems 

incrementally, we do not necessarily have to address them 

comprehensively. 

It was mentioned in Section 2.4.1.1 that the Clean Air Act and the Clean 

Water Act followed the synoptic (rational-comprehensive) model. 

However, when viewed in perspective against the spectrum of 

environmental media, issues, and concerns, one may note that much of 

the environmental pollution control legislation enacted over the past few 

decades (including the Clean Air Act and the Clean Water Act) has been 

incremental and fragmented in nature. The legislative mandate for 

environmental protection was fragmented among environmental media 

such as air, water, land, and biota. Similarly, regulatory authority was 

fragmented among a variety of Federal, state, and local agencies with 

separate programs, organizations, and resources—often with overlapping 

boundaries of control. Furthermore, environmental planning and 

management processes were keyed to crisis management and "band-aid" 

measures. While the realization of these factors resulted in many 

comprehensive measures, both in terms of legislative mandates and 

regulatory authority, many environmental problems and issues of 

concern are still approached incrementally. 

The fragmentation and decentralization of authority has often resulted 

in fragmented and incremental efforts at environmental protection 

resulting in short term solutions to mainly local problems—in some ways, 

an environmentally unrealistic approach. On political criteria, the 
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approach is a little more realistic, but only in that it favors the 

maintenance of the status quo. However, under conditions of risk and 

uncertainty—a characteristic of many environmental problems, the 

incremental approach is especially well suited. 

2.4.1.3  Participative-Consensual Planning in the Social Learning 
Tradition 

This tradition developed along two lines, one drawing mainly from the 

scientific epistemology and pragmatism of John Dewey, and the second 

from Marxism as personified in the work of Mao Tse-Tung. In general, 

the tradition focuses on bringing together theory (or knowledge) and 

practice (or action) through a dialectical process emphasizing actions and 

the lessons drawn from such actions (or experience). The understanding 

that emerges is part of a cyclical process of action, understanding, and 

change. This tradition in its more contemporary form has emerged in the 

field of organizational learning and development as in the work of Kurt 

Lewin, Chris Argyris, and Donald A. Schon, as well as in the work of 

David Korten and the early ideas of John Friedmann. Breaking away from 

the social reform and policy analysis traditions and their emphasis on 

social order and social laws, scholars in this tradition believe that group 

and individual (and by extension, societal) behavior can be altered 

through experimentation and experience; they also seek formal and 

informal means of linking knowledge and action. A generalized social 

learning process would involve a cyclical sequence of actions flowing from 

strategy which results from a theory of reality which in turn is shaped by 

values (i.e., norms and ideology) through a process of experimentation 

and experiential learning. 

The participative-consensual or transactive planning approach is 

beginning to emerge as an important conceptual approach to 

environmental planning. For example, when attempts by government 

agencies to implement projects with environmental consequences result 

in conflicting interests among affected groups, and all available judicial 

and institutional avenues result in conflict, environmental mediation is a 
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last resort. A new field of environmental planning developing around 

the idea of environmental mediation and negotiation as well as conflict 

resolution has emerged. Mechanisms which attempt to identify 

potentially contentious issues before conflicting interests emerge and 

consolidate are gaining acceptance. This approach is based on the precepts 

of participatory democracy and non-adversarial planning and decision- 

making and while politically realistic, its feasibility based on 

environmental soundness criteria are questionable—especially since the 

approach is not useful in most cases of natural environmental problems, 

for regional and global issues, and for many large-scale, long-term 

problems. Furthermore, it is not amenable to risk and uncertainty. 

2.4.1.4 A Synthesis of Planning Theories and Approaches 

As Briassoulis (1989: 389-90) aptly points out, 

"The...environmental planning approaches...represent rather ‘pure’ types. 
Given...the disparity that usually exists between theoretical propositions and 
practical applications, as well as between plan formulation and implementation, 
the actual approaches pursued and which ultimately shape the environment of 
human life and experience, are blends...During the planning process, pure 
approaches mesh into an overall approach to cope with environmental 
problems...hence, the need for synthetic views of environmental planning...mixes of 
contemporary prototypes." 

Environmental issues and problems mankind faces can be viewed as a 

complex matrix of synergistic and antagonistic elements. As Briassoulis 

clearly states, "pure" approaches are not very useful, except in localized, 

short-term conditions. Each planning tradition, theory, approach, and role 

is useful as part of a "hybrid" approach to solving problems. Elements of 

the synoptic approach (its holistic nature in terms of addressing the causal, 

temporal, and spatial dimensions of environmental problems and issues, 

and its command over many fields of knowledge), the incremental, 

adaptive, and contingency approaches (with their usefulness under 

conditions of risk and uncertainty, and their political realism), and the 

advocacy and participatory-consensual approaches (bringing the public 

into the equation and empowering them) are all useful. The hybrid 
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approach is especially well suited to environmental impact assessment 

under NEPA by Federal agencies. 

2.4.2 The Evolution of EIA under NEPA 

The environmental impact assessment and reporting processes (EIA 

and EIS) have continually evolved since their inception after NEPA was 

legislated into law. In a survey of agency response to NEPA in the first 

four and one-half years after its implementation, Wichelman (1976: 263- 

300) identified four general phases of implementation activity progressing 

from an "interpretive" phase in which agency leadership first recognizes 

the existence of the Act's requirements and implications. This phase is 

followed by a "formal compliance" phase in which implementation 

activity focuses on procedural and organizational or structural adaptations 

required to comply with the Act. An "integrated planning” phase follows 

where formal implementation activities are integrated into ongoing 

decision-making processes. A "programmatic planning" phase completes 

the implementation process during which environmental values are 

integrated into the formulation of proposed agency legislation, programs, 

policies, and regulations. At the time of Wichelman's survey, most 

Federal agencies were considered to have entered the "formal compliance 

phase. Figure 2.1 is an adaptation of Wichelman's conceptual framework 

and implementation phases. 

In its early years, the EIS was little more than a voluminous collection 

of data and contained generalized descriptions of all conceivable impacts 

associated with a project. This phase of its evolution in the early to mid- 

1970s may be termed Phase I—analogous to Wichelman's "interpretive" 

phase. "With only the CEQ's guidelines and court cases to guide the 
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late-70s 

>     

    

  

operational meaning for specific 
agency programs. 
Resistance to agency reorganization. 
Confusion about lines of responsibility 
for NEPA implementation. 
Uncetainty about extent of oversight 
that may be exercised by Congress, 

courts, Executive branch. 

       8 y Of poor quality. 
EISs prepared separate from and late 
in agency's decision-making process.     

early-80s mid-80s 

| Integrated Planning Phase 
  

fe Increased recognition of positive benefits | 
from environmental assessment. 
Promotion of improved integration of 
environmental assessments into agency 
decision-making. 
Environmental values considered in 
long-range planning and policy-making. | 
Environmental review becomes securely ; 

institutionalized. 

EIS findings increasingly integrated into | 
agency decisions. 
Environmental considerations discussed | 

with external interests well in advance of | 
preparation of DEIS. 
Efforts to improve data quality/data 
collection and to utilize state-of-the-art 

| techniques in impact assessment. | 

  

nternal agency implementing 
procedures / guidelines approved. 
Structural reorganization approved. 

e Lines of responsibility for NEPA 
implementation defined. 

e Resources reallocated to implement 
NEPA. 

EISs increases. 
EISs preparation still separate from and   

e Multi-level EISs endorsed by agency 
leadership that apply NEPA toagency ¢ 
policy-making and planning in addition § 
to specific projects. : 

° Internal review shifts to substantive 
quality of environmental analysis. : 

e Improved techniques for environmental § 
assessment continue to be implemented. § 

e EIS findings integrated into projectand % 
program planning at the earliest possible § 

time. 
¢ Number and length of EISs decreases as § 

a multi-level approach to impact analysis § 
is adopted. S   

Focus is on incorporating NEPA's requirements into agencies’ planning and 
decision-making frameworks—procedural compliance with requirements. 

4 Focus is on improving agencies’ planning and decision-making through 
~ EIS process—substantive compliance with NEPA's true intent. 

Source: Adapted from Wichelman, Allan F. "Administrative Implementation of the National 
Environmental Policy Act of 1969: A Conceptual Framework for explaining 
Differential Response.” Natural Resources Journal 16, 2 (1976): 297-300. 

Figure 2.1: Conceptual Framework and Implementation Phases. 
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process, most EISs emphasized volume over substance in an effort to 

satisfy all concerns, however inexplicit, of all conceivable parties to the 

proposed action" (Muhic 1984). The literature during this phase was 

dominated by procedural issues. Wichelman (1976: 297-300) identifies a 

range of "intervening" events—some of these events facilitated NEPA's 

implementation (e.g., litigation resulting in court decisions requiring strict 

procedural compliance, EPA oversight under Section 309 of the Clean Air 

Act, CEO oversight, and Congressional hearings); other events inhibited 

NEPA (e.g., opposition to court decisions by agencies, Congressional 

hearings on implementation costs, and introduction of amendments to 

weaken NEPA). 

With the passage of increasingly specific environmental laws and 

regulations in the mid 1970s, the EIS process entered Phase II, a period 

characterized by increasing technical specialization and analytical 

sophistication, and influenced by the various environmental statutes 

which not only provided specific standards and measures of impact, but 

established permit requirements for many agency activities. During this 

phase, the implementation of the 1978 CEQ regulations attempted to de- 

emphasize EIS volume over analytical quality (Muhic 1984). The major 

changes that the CEQ regulations were intended to bring about included 

the introduction of scoping; limits on the length of EISs; stress on the role 

of EIA in the decision-making process; and an emphasis on a scientific and 

interdisciplinary approach to EJA. Attention in the literature during 

Phase II has focused increasingly upon EIA and EISs within the overall 

decision-making process. NEPA's Phase II reflected elements of 

Wichelman's "formal compliance" phase and some elements of the 

"integrated compliance" phase. Wichelman (1976: 297-300) identifies 

several intervening events associated with the "formal compliance" 

phase—court decisions continued to require strict procedural compliance, 

organized opposition to NEPA in the legislative process weakened, and 

EPA exercised more active oversight through EIS review and 

consultations with agencies on the use of various techniques for ETA). 
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During the mid- to late-80s, the EIS process entered Phase III (displaying 

aspects of Wichelman's "integrated compliance" and "programmatic 

planning” phases) during which concepts such as tiering of assessments, 

better integration of the EIA/EIS process into agency planning and 

decision-making, and cross-regulatory integration have been explored. 

2.4.2.1 The Concept of Integration 

The CEQ's 21st Annual Report to Congress (1992) provides a useful 

treatise on the issue of integration among NEPA and other 

environmental legislation in concept and in practice. As such, it is the 

CEQ's most comprehensive position on the integrative role of NEPA and 

its associated mechanisms. 

NEPA's Intent 

The CEQ notes that NEPA was not intended to respond to any particular 

environmental condition but was intended to impress on Federal 

agencies, an awareness for the total environmental impacts of their 

actions. Consequently, the objectives of NEPA were to be achieved not 

through widespread agency reorganization or the creation of new 

bureaucracies but through the integration of NEPA "as a statutory 

supplement to other agency authorizations...Congress...never intended in 

enacting NEPA that national environmental policy should override other 

policies. Instead, an accommodation—a balancing of competing policies— 

is the goal Congress sought" (CEQ 1992: 190-91). Furthermore, it is 

pointed out that legislative efforts directed at restoring and maintaining 

environmental quality did not cease with the enactment of NEPA, since 

NEPA provided the framework for formulating specific legislative 

measures and integrating their purposes and objectives to deal with a 

variety of environmental problems. 
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Integration in Practice 

During Phase I (prior to the publication of the CEQ Regulations for 

Implementing the Procedural Provisions of NEPA, 40 CFR 1500-1508, in 

1978) and the early part of Phase II of the evolution of EIA under NEPA, 

most Federal agencies simply combined the procedural requirements of 

NEPA with their existing procedures in a manner least disruptive of their 

existing procedures (i.e., the agencies were in Wichelman’s "formal 

compliance" phase). "By adding the NEPA procedures to, instead of 

integrating them with, existing agency procedures, decision-making was 

also made more complicated" (CEQ 1992: 192). Responding to the 

demands of Congress and the judiciary for greater detail in EISs, agencies 

began preparing voluminous documents that contributed little to 

environmental quality objectives or agency missions. "Coupled with the 

development of exceedingly complex systems of review, the tendency of 

agencies to prepare highly ‘detailed’ statements quickly came to be viewed 

as the principal source of delay in the decision-making process" (CEQ 1992: 

194). Thus, by the late-1970s, environmental review requirements 

applicable to the Federal agencies had proliferated considerably— 

“environmental processes were burdened not only by the sheer number of 
environmental review law requirements, but also by the multidimensional 

characteristics of those laws—their tendency to overlap substantively, 
procedurally, and even across jurisdictions. The one-dimensional, add-on approach 
to fulfilling the requirements of NEPA that typified federal agency compliance 
efforts to that point was unworkable" (CEQ 1992: 197). 

CEQ Regulations: A Prescription for Total Integration? 

The CEQ maintains that its 1978 regulations for implementing NEPA were 

designed specifically to address the dilemma that had been posed by 

misdirected agency implementation of environmental procedures—the 

regulations contained a system of procedures (incorporating three features 

that distinguish effective planning: timing, coordination, and scope of 

review) that could be adapted to the decision-making process of any agency 

for the purpose of integrating environmental considerations into their 
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missions.'4 One can argue that the CEQ Regulations provided agencies 

with the impetus to transition to Wichelman's "integrated planning” and 

"programmatic planning" phases (see Section 3.6, Chapter 3, for a critical 

review of the CEQ Regulations). 

With respect to timing, the CEQ notes that 

"the procedural cornerstone of an effective NEPA process is timing. If agencies 
integrate the NEPA process into their decision-making at a stage when choices 
among alternative courses of action are foreclosed, then it would matter little how 
well they analyze the effects of a proposal...For this reason, the CEQ regulations 
require that agencies 'integrate the NEPA process with other planning at the 
earliest possible to insure that planning and decisions reflect environmental values’ 
(40 CFR 1501.2)...dand) commence preparation of an environmental impact 
statement as close as possible to the time the agency is developing or is presented 
with a proposal’ (40 CFR 1501.5)...by applying the NEPA process early...it makes 
the documentation more meaningful by promoting a more fully coordinated, focused 
effort on the part of all concerned government entities and the public” (CEQ 1992: 
198). 

In discussing coordination and scope of review, the CEQ notes that 

"NEPA...provides a procedural canopy beneath which the act's requirements must 

be integrated 'with other planning and environmental review procedures required 
by law or by agency practice so that all such procedures run concurrently rather than 
consecutively’ (40 CFR 15000.2(d))...The early identification of pertinent 
authorities and agencies potentially interested in a proposed action helps structure 
the public 'scoping process’ that brings into play the other two planning features 
(coordination and scope of review) to frame the essentials of [EIS] development— 
from the significant issues that must be studied to designation of agencies that will 
cooperate in the study and the nature and extent of their participation (40 CFR 
1501.7)... Upon completion of [the scoping] process, government agencies, the public, 
and other interests will find themselves equipped with a flexible blueprint for 
fully integrating a concise, predictable, analytical environmental process into 

  

14Section 1501.2 of the CEQ Regulations require Federal agencies to integrate the NEPA 
process with other planning at the earliest possible time to ensure that planning and 
decisions reflect environmental values, and to avoid delays and potential conflicts. 
Agencies are required to comply with the mandate of Section 102(2)(a) to utilize 
systematic, interdisciplinary approaches; identify environmental effects and values 
in adequate detail so that they can be compared to economic and technical analyses; 
study, develop and describe appropriate alternatives to recommended courses of action 
in any proposal which involves unresolved conflicts concerning alternative uses of 
available resources; and provide for cases where actions are planned by private 
applicants or other non-Federal entities prior to Federal involvement. 
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agency decision-making before work on the actual [EIS] is even begun" (CEQ 1992: 
198). 

In proposing a process for integration, the CEQ presented the simplified 

schematic shown in Figure 2.2. 

2.4.2.2  Tiering in Impact Assessment 

CEQ Regulations 40 CFR 1502.20 encourages agencies to tier their EISs to 

eliminate repetitive discussions of the same issues and to focus on the 

actual issues ripe for decision at each level of environmental review. 

Tiering refers to the coverage of general matters in broader statements 

(such as national program or policy statements) with subsequent and 

narrower statements or environmental analyses (such as regional or 

basin-wide program statements, or ultimately, site-specific statements) 

incorporating by reference, the general discussions, and concentrating 

solely on the issue(s) specific to the statement subsequently prepared. 

Tiering is appropriate when the sequence of statements or analyses is 

from: i) a program, plan, or policy EIS to a program, plan, or policy 

statement or analysis of lesser scope, or to a site-specific statement or 

analysis; or ii) from an EIS on a specific action at an early stage (such as 

project need and site selection) to a supplement or a subsequent statement 

or analysis at a later stage (such as environmental mitigation) (CEQ 

Regulations 40 CFR 1508.28). The concept of tiering in impact assessment 

is not to be confused with cumulative impact assessment which involves 

undertaking comprehensive assessments of the impacts of several discrete 

site-specific projects. 

Subsequent to the CEQ Regulations (during Phase II of NEPA's 

evolution when it transitioned from the "interpretive" to the "formal 

compliance” and "integrated planning” phases) some research was focused 

on the concept of tiering. In an early compilation on project appraisal and 

policy review, Timothy O'Riordan and W. R. Derrick Sewell proposed a 

"two-tier" arrangement for appraising major resource development 

schemes. "The first stage would involve a general investigation of broad 
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Initlation of planning/decisionmaking for a major federal action 

' 
in-house identification of issues, authorities, and agencies 

' 
Publish notice of intent to prepare environmental Impact statement 

(§§ 1508.22; 1501.7; and 1506.6)° 

™,. \ 
Extend invitation to participate Announce forthcoming 
(§ 1501.7(a)1)) scoping notice 

(§ 1506.6) 

—_ 
Publish notice of proposed scope and invite comment 

(§§ 1501.7 and 1506.6) \ 

Determine scope and significant Eliminate issues not significant to 
Issues to be analyzed analysis 
(§§ 1508.25 and 1501.7(a)(2)) (§ 1501.7(a)(3)) 

Explore incorporation by reference Target other environmental review 
and adoption opportunities laws/processes to be undertaken 
(§§ 1502.21 and 1506.3) concurrently as weil as separate 

} documentation requirements 

(§§ 1502.25 and 1501.7(a)(5)) 
Examine pertinent state and 
local procedures t 
(§ 1506.2) Designate lead/oint lead and 

{ cooperating agencies 
(§§ 1501.5; 1501.6; and 1506.2(c)) 

Allocate assignments among lead/ 
cooperating agencies 
(§ 1501.7(a)(4)) 

Establish time limits Fix page limits 
(§ 1501.8) (§ 1502.7) 

Review comments and publish notice of final scope 
(§ 1506.6) 

' 
Proceed according to plan and schedule established in notice of final scope 

  

Source: Council on Environmental Quality. Environmental Quality: The Twenty-First 
Annual Report of the Council on Environmental Quality. Washington, D.C.: 
Council on Environmental Quality. 1992. p. 199 

Figure 2.2: Planning for Integration of Environmental Laws 
(citations from CEQ Regulations are shown in 
parentheses). 
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issues relevant to the policy setting in which a particular project was 

formulated—-demand forecasts, conservation measures, levels of safety, 

fail-safe devices, and scope for guaranteed environmental protection. 

These are issues which are generic to a class of projects (e.g., nuclear power 

stations, coal developments, major roads and pipelines, large reservoirs, 

and land drainage schemes) and hence should be discussed in a face-to-face 

consultative forum between representatives of major interested parties. 

This would receive local authorities responsible for monitoring 

particular proposals of the almost impossible task of evaluating such 

matters which require much painstaking research and a high level of 

expertise” (1981: 23). 

Lee (1982: 73) shows how assessment can be sequenced from policies to 

plans, programs, and finally, projects. The sequentially more specific 

assessments may be undertaken at different levels of government— 

national, regional, state, sub-regional, and local. He identifies the various 

benefits that have been claimed for tiering: 

e The form of action at one stage is conditioned by actions at earlier 
stages in the process. If earlier stage actions are not subject to 
environmental assessment, subsequent actions will be incorrectly 
specified. 

e As the decision-making process moves to the later and more specific 
stage of project authorization, feasible alternatives to the proposed 
action become more narrowly circumscribed and the level of 
institutional willingness to countenance alternatives decreases. 

e The time available to collect and analyze data is often limited at later 
stages. With tiering, part of the data collection, especially relating to 
baseline conditions, may be undertaken at the policy or plan-making 
stages. 

e When projects are individually small in size but collectively large in 
number, undertaking assessments at the plan and program stage 
may reduce or fully eliminate the need for assessments at the 
individual project stage, while allowing for the examination of 
cumulative impacts. 
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Lee also notes that EIA tiering proposals must be undertaken carefully 

and with due consideration for the following: 

¢ Often, there are a considerable number of stages during the planning 
and decision-making process at which an EIA may be undertaken for 
any given sector of activity (such as energy or water supply). 
Additionally, multi-sectoral planning and decision processes (e.g., 
relating to multi-sectoral economic and land use policy, planning, 
programming, and project activities) are often linked to sectoral 
activities and must be linked to sectoral planning and decision- 
making. 

e Appropriate EIA methods applicable to different stages of planning 
and decision-making need to be applied. Additionally, the 
uncertainties inherent in early stage planning must be accounted in 
any EIA methods used. 

e A tiered EIS system should not only be internally consistent and 
complementary between different stages in the planning process, but 
also be flexible to accommodate the changing circumstances of a 
dynamic situation (1982: 73-74). 

Echoing these early proposals, Clark (Clark et al. 1984: 9) recommends 

that higher order policy and plan evaluations be considered first at the 

national or regional levels, with lower order program or project 

evaluations considered at the local level. Enumerating the advantages to 

such a tiered approach, Clark notes that 

"It enables major questions of need, safety, environmental protection, and 
compensation to be decided in general terms so that subsequent proposals are more 
likely to be practical, consistent, and not unnecessarily constrained. It facilitates 
optimal site selection and full consideration of alternatives, which cannot usually 

be achieved at project level. It also allows more time for collection and analysis of 
environmental data, and eliminates repetition, as a higher order EIA may obviate 

the need for numerous similar project EIAs.” 

Pointing out that few policy or plan level EIAs had yet been attempted, 

Clark identifies difficulties such as the lack of site-specific environments to 

study, an imprecise knowledge of the future, a lack of suitable methods, 
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and the reluctance of governments to open the decision-making process to 

public scrutiny. 

2.5 Research Hypotheses 

In this section, five research hypotheses with respect to possible 

overlaps and redundancies in terms of mandates and requirements 

among NEPA, Corps-specific, and other environmental legislation and 

policies are formulated based on the literature review and analytical 

discussions in preceding sections. It is important to note that these 

hypotheses only focus on legislation and policies pertinent to the Corps’ 

water and related land resource activities. 

Hypothesis 1: The extensive body of current non-NEPA 
environmental legislation is sufficiently comprehensive to cover the 
entire spectrum of environmental resources and values by articulating 
with precision, exactly what environmental impacts are considered to be 
acceptable or unacceptable and prohibiting those that are unacceptable to 
society. In other words, NEPA is a redundant mechanism. 

Under NEPA, the degree of "significance" of environmental impacts 

identified in the EA or EIS is the key factor which determines the extent to 

which mitigation measures are required. The many environmental laws 

enacted since 1970,!5 not NEPA, provide the definitions of the significance 

of environmental impacts. William Renwick argues that "the many 

environmental laws enacted since 1970...constitute de facto definitions of 

the significance of environmental impacts. To the extent that these laws 

reflect public sentiment, they specify which aspects of the environment are 

significant in the United States" (1988: 270). 

Furthermore, Renwick points out that “environmental laws of the 

1970s are prominent in many recent EAs and EISs, which focus on impacts 

as defined bv these laws and their implementing regulations. One of the 

reasons for this prominence is that the regulations provide useful 
  

15 This universe of environmental legislation also includes statutes enacted prior to NEPA 
and amended subsequent to NEPA's enactment. 
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measures of the nature and severity of environmental impacts" (Renwick 

1988: 270). Note that the term "significance" is only described in 

generalities in the CEQ Regulations on Implementing NEPA Procedures 

(40 CFR 1508.27)—"...the significance of an action must be analyzed in 

several contexts such as society as a whole (human, national), the affected 

region, the affected interests, and the locality. Significance varies with the 

setting of the proposed action." 

Renwick also points out that despite the extensive debate over the 

procedural and substantive mandates of NEPA, "one important question 

that has received less attention is: how has the growth of Federal and state 

environmental regulation affected the content and importance of 

environmental impact statements in the decision-making process?" and 

consequently, has the EIS process under the framework of NEPA become 

redundant and obsolete. A major goal of the NEPA process is to ensure 

that decision makers comply with all applicable regulations and standards 

for a given project. In this sense, NEPA has been characterized as the 

umbrella legislation that ensures that all other environmental protection 

Statutes are incorporated, as applicable into the project design during 

NEPA implementation (Murthy 1988: 13). 

However, Renwick (1988: 268-9) argues that this extensive body of 

environmental law is sufficiently comprehensive to cover nearly the 

entire spectrum of environmental issues of concern to Americans. "It 

articulates with as much precision as is possible, exactly what 

environmental impacts are considered to be acceptable or unacceptable 

and prohibits those that are unacceptable. Because most of the legislation 

was enacted in the same time period as NEPA, it embodies the same ideals 

of environmental protection—Not only does each of these environmental 

laws mandate environmental protection within its scope, but regulations 

implementing them usually refer to the other laws." Thus, Renwick 

concludes that the growth of environmental legislation has 

complemented, and contributed to, the recognition of NEPA as more a 

procedural document than a policy document, and that the substance of 
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environmental impact evaluation and regulation has been transferred to 

other laws. Thus, while NEPA established procedural requirements, the 

Clean Air Act and the Clean Water Act, for example, established 

substantive requirements to the EIS process. 

Each of the various laws or policies establishes a general policy for the 

protection of specific aspects of the environment, and incorporates 

provisions prohibiting certain acts which are contrary to established policy, 

and which degrade the environment. For example, several laws require 

the issuance of permits to undertake certain actions. Taken together, these 

permitting requirements are designed to protect human health and the 

environment from a broad spectrum of Federal actions. According to 

Renwick, the convergence of EISs with non-NEPA environmental 

regulations is a natural product of the procedures under which EISs are 

prepared. An application for a Federal permit is often the action that 

triggers the preparation of an EIS, and since agencies tend to minimize 

costs and save time by using the same analyses for both purposes, by the 

time the necessary data for a permit application has been gathered, little 

additional information is needed for an EIS. In addition, this overlap is 

greatest where the same agency prepares both documents, and even in 

cases where a non-Federal entity submits a permit application and the EIS 

is prepared by a Federal agency, applicants frequently provide substantial 

parts of the information on which the EIS is based, and this information is 

incorporated into the EIS by the Federal agency (Renwick 1988: 270). 

Hypothesis 2: Extensive overlaps exist between NEPA's EIS 
requirements and the requirements of the Principles and Guidelines for 
water and related land resources implementation studies. 

At the heart of NEPA's EIS process are the following four steps (refer to 

Chapter 3, Section 3.6.7.6 to 3.6.7.9 for a detailed discussion of these steps): 

1. Description of the purpose and need for the action. 
2. Description of alternatives including the proposed action. 
3. Description of the affected environment. 
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4. Evaluation of the environmental consequences of the alternatives 
including the proposed action. 

The planning process as defined by the Economic and Environmental 

Principles and Guidelines for Water and Related Land Resources (U.S. 

Water Resources Council 1983) and reflected in the Corps’ planning 

guidance begins with identifying or responding to problems and 

opportunities associated with the Federal objective and specific state and 

local concerns, and culminates in the selection of a recommended plan. 

The first four major steps in this process are listed below (refer to Chapter 

4, Section 4.5.3 for a detailed discussion of these steps): 

1. Specification of the water and related land resources problems and 
opportunities (relevant to the planning setting) associated with the 
Federal objective, and specific state and local concerns. 

2. Inventory, forecast, and analysis of water and related land resource 

conditions within the planning area relevant to the identified 
problems and opportunities. 
Formulation of alternative plans. 
Evaluation of the effects of alternative plans. me 

oo
 

Based on a preliminary review, it can be hypothesized that: 

e Step 1 in both processes are comparable; 
Step 3 of the NEPA EIS process is comparable to Step 2 of the 
Principles and Guidelines’ mandated process; 

e Step 2 of the NEPA EIS process is comparable to Step 3 of the 
Principles and Guidelines’ mandated process; and 

e Step 4 in both processes are comparable. 

Hypothesis 3: NEPA plays a role in enhancing public participation in 
government decision-making. 

Following Fairfax (1978), Renwick maintains that public access to 

decision-making processes was already established by "numerous 

procedural requirements in project planning and evaluation [by 

government agencies], notably the Administrative Procedures Act of 

1946," and the NEPA process does not provide any "substantial additional 
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public access to the decision-making process” (Renwick 1988: 268). Fairfax 

(1978) had argued that the public involvement movement antedates 

NEPA, that NEPA itself has few public participation requirements; and 

that the public involvement that NEPA induced has stifled dialogue 

between citizens and government agencies. In a response to Fairfax's 

paper, Culhane (1978) pointed out that "the key to NEPA is that it created 

real and legitimate access by a wider public to agency decision-making, an 

access reinforced by the anticipated intervention of the courts if agency 

decisions were ‘arbitrary and capricious." Culhane did concede that 

"apart from the political utility of EISs to the environmental movement, 

they are certainly needlessly long tomes.” Liroff (1978), in his response to 

Fairfax's paper, agreed that the public involvement movement antedates 

NEPA and that almost every environmental protection law or policy 

provides for public participation through a range of mechanisms 

including public hearing and notice requirements, commenting periods, 

and general access to Federal agency planning and decision-making 

processes. However, Liroff points to "citizens groups' numerous 

complaints about the meaningless, charade-like character of those pre- 

NEPA public participation efforts. Often agencies did not bother with any 

such efforts whatsoever.” Liroff maintains that while "NEPA has not 

eliminated pro forma agency communication with citizens groups, it 

certainly has provided many additional points for citizen access." Both 

Liroff and Culhane suggested that the 1978 CEQ regulations may set right a 

few of the outstanding arguments against NEPA at that time. 

Even Renwick, a decade after the issuance of the CEQ Regulations, 

agrees that "regardless of whether the NEPA process added significantly to 

the codified avenues of public access to, and participation in, government 

agency decision-making, it is clear that over the past two decades, the EIS 

has served as a focus for public debate regarding government activities, 

and the EIS process has increased public awareness and action regarding 

proposed projects, to the point of forcing substantial modification or 

cancellation of projects that would otherwise have proceeded unnoticed 

until they had passed a point of no return" (Renwick 1988: 268). 
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The conclusions of these various researchers, when viewed in 

perspective, allows one to hypothesize that: (i) although public access to 

decision-making processes was already established by numerous 

procedural requirements of various legislation and policies, and the NEPA 

process does not provide any substantial additional public access to the 

decision-making process, the key to NEPA is that it created real and 

legitimate access by a wider public to many additional points in agency 

decision-making; and (ii) regardless of whether the NEPA process added 

significantly to the codified opportunities for public access to agency 

decision-making, it is clear that the EIS has served as a focus for public 

debate regarding government activities, and the EIS process has increased 

public awareness and action regarding proposed projects, to the point of 

forcing substantial modification or cancellation of environmentally 

detrimental projects that would otherwise have proceeded unnoticed. 

Thus, it would seem that NEPA does, in fact, play a role in enhancing 

public participation in government decision-making. An important 

corollary to this hypothesis is that with the advent of NEPA's EIS 

requirement, the public is afforded an opportunity to review and 

comment on the spectrum of environmental and human health issues of 

concern in a comprehensive, holistic manner, as opposed to the narrowly 

focused opportunities for public involvement afforded by legislation 

pertaining to specific aspects of the environment. 

Hypothesis 4: Large-scale and long-term impacts of projects, cumulative 
impacts, and the impacts of public programs and policy decisions are 
adequately covered by NEPA and not by the variety of existing non-NEPA 
environmental legislation. 

Several significant aspects of environmental impact are not fully 

addressed by other laws. One is the large-scale and long-term impacts of 

projects, as opposed to the impacts of site-specific projects. Another class 

of impacts to which NEPA is still important comprises impacts that are so 

unusual or infrequent that they preclude the conventional analyses 

Literature Review and Development of Hypotheses 55



required by most legislation. Cumulative environmental impacts of a 

number of discrete activities besides land management projects are also 

not fully addressed by other laws. Finally, it is unclear whether these 

other laws address the impacts of public programs, policy decisions, 

regulated activities, and routine management practices, in addition to 

large capital-intensive, site-specific projects—all of which are activities 

that require an EIS under NEPA. 

Hypothesis 5: NEPA plays a role in enhancing cooperation, 
coordination, and integration among Federal agencies in ensuring that 
environmental issues are addressed in a comprehensive manner. 

Prior to NEPA's enactment, an overall legislative mandate to guide 

Federal agencies in ensuring comprehensive environmental protection 

was non-existent. The mandate was fragmented among environmental 

media such as air, water, land, and biota. Similarly, regulatory authority 

was fragmented among a variety of Federal, state, and local agencies with 

separate programs, organizations, and resources—often with overlapping 

boundaries of control. NEPA overcame this fragmented approach to 

environmental protection by calling for an integrated approach among 

Federal agencies for environmental protection. 
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3.0 The National Environmental Policy Act 

3.1 Introduction 

This chapter focuses on NEPA's mandate and requirements and 

critically reviews the law and the role of the Council on Environmental 

Quality (CEQ) in light of hypotheses 1, 3, 4, and 5 formulated in the 

preceding chapter and presented as Section 2.5.16 

e Sections 3.2, 3.3, and 3.4 review NEPA's mandate, its procedural 

requirements, and the role of the CEQ. 

e Section 3.5 briefly reviews the Environmental Impact Statement 
(EIS) preparation process mandated by NEPA. 

e Section 3.6 provides a comprehensive assessment of the CEQ 
Regulations for Implementing the Procedural Provisions of NEPA 
(40 CFR 1500-1508). 

e Section 3.7 concludes this chapter with a summary and analysis of 
the preceding discussion with respect to the five research hypotheses. 

The purpose of this chapter is to examine the mandate and 

requirements of NEPA and the CEQ Regulations with respect to the 

research hypotheses—it does not delve into the extensive body of 

literature on NEPA's mandate and requirements with respect to issues 

such as the types of Federal and non-Federal actions that require an EIS, 

the determination of an action as a "major Federal action,” and the types 

of effects that require an EIS. 

  

16 Hypothesis 2 is discussed in Chapter 4. 
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3.2 The NEPA Mandate: A Statement of National 
Environmental Policy 

NEPA established a comprehensive national policy for the 

environment (Appendix A contains the full text of the law). The purposes 

of NEPA (as defined in Purpose, Section 2 of the law) are: 

"To declare a National policy which will encourage productive and enjoyable 
harmony between man and his environment; to promote efforts which will prevent 
or eliminate damage to the environment and biosphere and stimulate the health 
and welfare of man; to enrich the understanding of the ecological systems and 
natural resources important to the Nation; and to establish a Council on 

Environmental Quality.” 

Congress, in articulating its recognition of 

"the profound impact of man's activity on the interrelations of all components of 
the natural environment, particularly the profound influences of population 
growth, high-density urbanization, industrial expansion, resource exploitation, 
and new and expanding technological advances, and recognizing further the critical 
importance of restoring and maintaining environmental quality," 

declared that 

"it is the continuing policy of the Federal government, in cooperation with state 
and local governments, and other concerned public and private organizations, to use 
all practicable means and measures, including financial and technical assistance, in 

a manner calculated to foster and promote the general welfare, to create and 

maintain conditions under which man and nature can exist in productive harmony, 
and fulfill the social, economic, and other requirements of present and future 
generations of Americans" (Title I, Section 101(a)). 

Title I, Section 101(a) also declared that it is the: 

"continuing responsibility of the Federal government to use all practicable means, 
consistent with other essential considerations of National policy, to improve and 
coordinate Federal plans, functions, programs, and resources to the end that the 
Nation may- 

1. fulfill the responsibilities of each generation as trustee of the environment for 
succeeding generations; 

2. assure for all Americans safe, healthful, productive, and aesthetically and 
culturally pleasing surroundings; 
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3. attain the widest range of beneficial uses of the environment without 
degradation, risk to health and safety, or other undesirable and unintended 
consequences; 

4, preserve important historic, cultural, and natural aspects of our national 

heritage, and maintain, wherever possible, an environment which supports 
diversity and variety of individual choice; 

5. achieve a balance between population and resource use which will permit 
high standards of living and a wide sharing of life's amenities; and 

6. enhance the quality of renewable resources and approach the maximum 
attainable recycling of depletable resources.” 

Furthermore, Congress recognized that “each person should enjoy a 

healthful environment and that each person has a responsibility to 

contribute to the preservation and enhancement of the environment." 

For the most part, Title I, Section 101(a) has been viewed primarily as a 

rhetorical declaration of principles. A cursory review of the statutory 

language in Section 101 reveals several qualifiers such as "use all 

practicable means and measures...to create and maintain conditions under 

which man and nature can exist in productive harmony," and "use all 

practicable means, consistent with other considerations of National policy, 

to improve and coordinate Federal plans, functions, programs, and 

resources...." The use of such language has been viewed by some as 

blunting the portrayal by Congress of its commitment to human health 

and environmental protection. 

On the other hand, there are those who view NEPA's Section 101(a) 

declaration of a National policy on the environment as the substantive 

essence of NEPA and an important step towards comprehensive 

environmental management. Their commentaries on NEPA have a 

fundamental theme—that NEPA goes beyond the merely procedural 

requirement for an EIS. For example, Caldwell eloquently counters the 

conclusion that NEPA is merely procedural—NEPA's "action-forcing 

provisions—-notably its impact statement requirement and disclosure 

requirements—make this conclusion plausible to persons who have 

never read the law or comprehend its explicit intent...effective 

administration of law requires internalization of the values it represents 
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and commitment to its objectives—what has been lacking is this 

internalization in the body politic of a comprehension of environmental 

relationships sufficient to compel official commitment to a realization of 

NEPA's objectives” (Caldwell 1991: 50). In other words, by disconnecting 

NEPA's declaration of a national policy for the environment (its 

substantive thrust) from its EIS requirement (its procedural requirement), 

NEPA's embodied values have been lost sight of. 

3.3. Procedural Requirements of NEPA 

In Title I, Section 102, Congress authorized and directed that, to the 

fullest extent possible, the policies, regulations, and public laws of the 

United States be interpreted and administered in accordance with the 

policies set forth in the Act. As opposed to the general perception of Title 

I, Section 101 as a rhetorical declaration of principles, Section 102 is viewed 

as enforceable law. Congress required all agencies of the Federal 

government to: 

1. Utilize a systematic, interdisciplinary approach to ensure the 
integrated use of the natural and social sciences and the 
environmental design arts in planning and decision-making which 
may have an impact on man's environment; 

2. Identify and develop methods and procedures, in consultation with 
the CEQ, that will ensure that previously unquantified 
environmental amenities and values are given appropriate 
consideration in decision-making along with economic and 
technical considerations; 

3. Include in every recommendation or report on proposals for 
legislation and other major Federal actions significantly affecting the 
quality of the human environment, a detailed statement by the 
responsible official on: 
The environmental impact of the proposed action, 
Any adverse environmental effects which cannot be avoided 
should the proposal be implemented, 
Alternatives to the proposed action, 
The relationship between local short-term uses of man's 
environment and the maintenance and enhancement of long-term 
productivity, and 

o
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e. Any irreversible and irretrievable commitments of resources 
which would be involved in the proposed action should it be 
implemented. 

4, Study, develop, and describe appropriate alternatives to 
recommended courses of action in any proposal which involves 
unresolved conflicts concerning alternative uses of available 
resources; 

5. Recognize the worldwide and long-range character of 
environmental problems and where consistent with the foreign 
policy of the United States, lend appropriate support to maximize 
international cooperation in anticipating and preventing a decline in 
the quality of mankind's world environment; 

6. Make available to states, counties, municipalities, institutions, and 
individuals, advice and information useful in restoring, 
maintaining, and enhancing the quality of the environment; 

7. Initiate and utilize ecological information in the planning and 
development of resource-oriented projects; and 

8. Assist the CEQ established by Title II of the Act. 

Prior to making any detailed statements, responsible Federal officials are 

directed to consult with and obtain the comments of, any Federal agency 

which has jurisdiction by law or special expertise with respect to any 

environmental impact involved. Furthermore, copies of these statements 

and the comments of appropriate Federal, state, and local agencies 

authorized to develop and enforce environmental standards are to be 

made available to the President, the CEQ, and to the public. The law did 

not call for public participation throughout the development of this 

detailed statement when the impacts of various alternatives are 

considered and compared in order to select the best alternative—rather, it 

only required that copies of the final statement be made available to the 

public. 

Title I, Section 103 required all agencies of the Federal government to 

review their statutory authority, administrative regulations, and policies 

and procedures to determine inherent deficiencies or inconsistencies that 

may prohibit full compliance with the purposes and provisions of the law. 

Such agencies were to propose measures necessary to bring their authority 
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and policies into conformity with the intent, purposes and procedures set 

forth in the law. 

3.3.1 Section 102 Directives 

Title I, Section 102 contains a broad range of directives to Federal 

agencies. These directives, ranging from requiring systematic, integrated, 

and interdisciplinary approaches in environmental planning and 

decision-making, to requiring a detailed statement (an EIS) on the impacts 

of proposed actions significantly affecting the human environment, 

capture the procedural essence of NEPA. These directives are also the 

focus of the ongoing debate on whether NEPA is fundamentally 

procedural (requiring that a variety of procedural steps be followed, 

including the full disclosure of environmental impacts) or whether it 

requires substantively protective action. 

It should be noted that, similar to Section 101, the directives required by 

Section 102 are qualified by the phrase "to the fullest extent possible." In 

an early case soon after NEPA's enactment (Calvert Cliffs’ Coordinating 

Committee, Inc. v. Atomic Energy Commission, United States Court of 

Appeals, District of Columbia Circuit, 1971. 449 F.2d 1109.), the Atomic 

Energy Commission was charged with not fulfilling the requirements of 

NEPA in its procedural rules. Judge J. Skelly Wright wrote that "the 

requirement of environmental consideration 'to the fullest extent 

possible’ sets a high standard for the agencies, a standard which must be 

rigorously enforced by the reviewing courts...the Section 102 duties are not 

inherently flexible. They must be complied with to the fullest extent, 

unless there is a clear conflict of statutory authority” (see Section 2.3 for a 

brief discussion of NEPA in the courts). It is interesting to note that, as 

Dreyfus and Ingram point out, 

“Generality of wording...was unavoidable, since the Act was intended to apply to 
numerous agencies and programs. No precise procedures or definitions could be cast 
in statutory language which would be applicable to such dissimilar undertakings as 
construction of a major airport, a change in grazing regulations on public lands, the 
licensing activity of a regulatory commission, and granting research 
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funds...Procedural details were left for executive rulemaking, as is customarily the 

case" (1976: 255-6). 

Liroff (1980: 154) notes that "NEPA stated a national policy for the 

environment. It was designed to supplement and reinforce other federal 

legislation and in so doing to provide all federal agencies with a mandate 

to weigh environmental impacts in their decisions." 

3.3.2. Enforcement of Section 102 Directives 

No explicit language on who is to enforce Section 102 directives is 

apparent in NEPA. Several enforcers are possible—Congress, via 

monitoring the performance of Federal agencies through oversight and 

appropriations hearings, the Executive branch which is in charge of the 

Federal agencies, or the CEQ (Bonine and McGarity 1984: 10). 

In their review of NEPA's statutory language, Bonine and McGarity 

(1984: 10 -11) point out that 

"Title II of NEPA strongly indicates that Congress intended for the Council on 
Environmental Quality (CEQ), which was established by that Title, to enforce 
Section 102 in the Executive branch. The CEQ, however, very early perceived its 

role as an advisor and cajoler, rather than an enforcer...In the Carter 
Administration from 1976 to 1980, the CEQ assumed a higher profile...the CEQ 
issued ‘regulations’ to govern agency compliance with NEPA's ‘action forcing’ 
provisions. The regulations, which now appear at 40 CFR Part 1500 et seq..,...offer a 
valuable synthesis of case law on NEPA." 

The CEQ Regulations (reviewed in detail in Section 3.6 of this chapter) 

require agencies to undertake certain specific actions in compliance with 

NEPA's broad requirements. However, as in the case of NEPA, the 

enforcer was not explicitly identified. 

The general consensus is that the de facto enforcers of NEPA's 

requirements and the CEQ Regulations have been the federal judiciary. 

As Bonine and McGarity point out, the courts are farther removed from 

the day-to-day activities of Federal agencies than either Congress or the 

Executive branch and were an attractive enforcement institution for the 
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citizens’ and public interest groups that had lobbied heavily for NEPA's 

enactment. And since access to the courts is relatively easy for individual 

petitioners, it is not surprising that the environmental groups turned to 

the courts to enforce Section 102 (1984: 12). 

In the Calvert Cliffs' case, Judge J. Skelly Wright wrote that 

"_..these cases are only the beginning of what promises to become a flood of new 
litigation—litigation seeking judicial assistance in protecting our natural 
environment. Several recently enacted statutes attest to the commitment of the 
Government to control, at long last, the destructive engine of material ‘progress.’ 
But it remains to be seen whether the promise of this legislation will become a 
reality. Therein lies the judicial role. In these cases, we must for the first time 
interpret the broadest and perhaps most important of the recent statutes: The 
National Environmental Policy Act of 1969 (NEPA). We must assess claims that 
one of the agencies charged with its administration has failed to live up to the 
Congressional mandate. Our duty, in short, is to see that important legislative 
purposes, heralded in the halls of Congress, are not lost or misdirected in the vast 
hallways of the federal bureaucracy.” 

Judge Wright went on to write that 

"NEPA...is cast in terms of a general mandate and broad delegation of authority to 
new and old administrative agencies...Petitioners argue that rules recently adopted 
by the Atomic Energy Commission to govern consideration of environmental matters 
fail to satisfy the rigor demanded by NEPA. The Commission, on the other hand, 
contends that the vagueness of the NEPA mandate and delegation leaves much 
room for discretion...We find that the policies embodied in NEPA to a good deal 
clearer and more demanding than does the Commission. We conclude that the 
Commission's procedural rules do not comply with the congressional policy." 
(Calvert Cliffs’ Coordinating Committee, Inc. v. Atomic Energy Commission, 
United States Court of Appeals, District of Columbia Circuit, 1971. 449 F.2d 1109.) 
(see Section 2.3 for a brief discussion on how the courts have continued to interpret 
NEPA since Calvert Cliffs’.) 

3.4 The Council on Environmental Quality 

Title II, Section 202 of NEPA established the Council on Environmental 

Quality (CEQ) in the Executive Office of the President. The Council is 
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composed of three members appointed by the President with the advice 

and consent of the Senate.!” 

Title I, Section 204 authorized the CEQ to: 

1. assist and advise the President in the preparation of the 
Environmental Quality Report required by Section 201 of Title I; 

2. gather timely and authoritative information concerning the 
conditions and trends in the quality of the environment and analyze 
and interpret such information to determine whether such 
conditions and trends are interfering, or are likely to interfere, with 

the achievement of the policies set forth in Title I of the Act; 
3. review and appraise the various programs and activities of the 

Federal Government in light of the policies set forth in Title I to 
determine the extent to which such programs and activities are 
contributing to the achievement of such policy, and to make 
recommendations to the President; 

4. develop and recommend to the President, national policies to foster 
the improvement of environmental quality; 

5. conduct investigations, studies, surveys, research, and analyses 

relating to ecological systems and environmental quality; 
6. document and define changes in the natural environment and 

interpret underlying causes; 
7. report once a year to the President on the condition of the 

environment; and 

8. conduct studies and make recommendations with respect to matters 
of policy and legislation on the President's request. 

It was mentioned earlier that Title Il of NEPA strongly indicates that 

Congress intended for the CEQ to enforce Section 102 in the Executive 

branch. No explicit language with respect to this role is contained in the 

Act. It was also mentioned that the CEQ very early on perceived its role as 

an advisor and cajoler, rather than an enforcer. It is this message that 

comes through in explicitly clear language in Section 204. 

  

17 At the time of this writing, the Clinton administration has moved to disband the CEQ 
and replace the council with an Office of Environmental Policy. It is unclear as to 
what specific roles and responsibilities will be vested in this office. 
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3.5 The NEPA Process: A Summary 

This summary of the NEPA process draws from the CEQ's Regulations 

for Implementing the Procedural Provisions of the National 

Environmental Policy Act (40 CFR 1500-1508)18 issued in 1978, almost a 

decade after NEPA's enactment (hereafter referred to as the "CEQ 

Regulations"). Section 3.6 of this chapter provides a detailed review of 

these regulations. 

The NEPA process begins with the preparation of a plan for 

environmental compliance at the project level by the lead agency. This 

plan is to encompass all relevant Federal and state environmental 

requirements including NEPA and other statutes. Compliance at the 

project level is the responsibility of the lead agency and begins with the 

publication of a Notice of Intent (NOI) to prepare an EIS. For projects that 

originate in a Federal agency, there are usually several predecisional steps 

before an NOI is published. These predecisional steps include 

considerations such as: (i) whether the project is a "major" action that 

"significantly" affects the environment; (ii) whether the project is large 

and complex enough to require legislative authorization by the U.S. 

Congress; (iii) whether the impacts of the project are such that an EIS is 

not required; and (iv) whether the Action is listed in the agency's NEPA 

procedures as one that normally requires an EIS. 

3.5.1 Legislative EIS (LEIS) 

The enactment of new legislation generally requires the development of 

an EIS. In addition, when a project is complex and requires legislative 

authorization, the resulting legislative proposal itself needs an EIS as 

specified in Section 102 of NEPA, and elaborated upon in CEQ Regulations 
  

18 40 CFR 1500-1508; 43 FR 55990, November 29, 1978; Corrected by 44 FR 873, January 3, 

1979, Effective July 30, 1979; Amended by 51 FR 15625, April 25, 1986, Effective May 27, 

1986). The regulations were issued pursuant to NEPA, the Environmental Quality 

Improvement Act of 1970 (PL 91-224, as amended), Section 309 of the Clean Air Act of 

1955 (PL 84-159, as amended), and Executive Order 11514, Protection and Enhancement 

of Environmental Quality. 
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40 CFR 1506.9 (Proposals for Legislation). At the option of the lead agency, 

the overall efforts to prepare a LEIS could be less than the efforts needed 

for a full-scale EIS because: (i) the LEIS process does not involve a scoping 

step; (ii) a NOI is not required; and (iii) a Draft EIS (DEIS) may be adequate. 

However, some lead agencies may opt to prepare a LEIS and include a 

scoping step, publication of a NOI, and a Final EIS (FEIS). 

The LEIS, in the form of a draft EIS may be submitted to Congress 

within 30 days after submission of a proposal for legislation—as defined by 

the CEQ regulations, "legislation" includes a bill or legislative proposal to 

Congress developed by or with the significant cooperation and support of a 

Federal agency, but does not include requests for appropriations (40 CFR 

1508.17). 

Although very few LEISs have been filed by Federal agencies, court 

decisions indicate that successful challenges on the basis of NEPA 

requirements can be made to a legislative initiative that is predominantly 

that of a Federal agency and there is an absence of a NEPA strategy that 

integrates the various levels of environmental review. When a Federal 

agency is not predominantly involved in a legislative proposal (i.e., when 

the legislative initiative is that of Congress) or the agency is only 

requesting an appropriation to undertake an action under existing law, 

only a normal EIS (i.e., project- or programmatic-level EIS) may be 

required. 

CEQ Regulations 40 CFR 1506.8 requires that the NEPA process for 

proposals for legislation having a significant affect on the human 

environment be integrated with the legislative process of the Congress. A 

LEIS is required by law to be included in a recommendation or report on a 

legislative proposal to Congress—a LEIS is to be considered part of the 

formal transmittal of a legislative proposal to Congress, but may be 

transmitted to Congress up to 30 days later in order to allow time for the 

completion of an accurate statement which can serve as the basis for public 
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and Congressional debate. Preparation of a LEIS need not be preceded by a 

scoping exercise. 

3.5.2 Full-Scale EIS 

Once a decision is made to implement an action, a full-scale EIS may be 

required if the action is unique, controversial, unprecedented, or 

cumulatively significant (as described in 40 CFR 1508.27), and/or the action 

is a major Federal action (as described in 40 CFR 1508.18). The NEPA 

process includes all measures necessary for compliance with the 

requirements of Title 1, Section 102 of NEPA. The 1978 CEQ Regulations 

define the essence of the NEPA process represented schematically in 

Figures 3.1 and 3.2. As identified in the schematic of the NEPA process 

and the decision steps in agency compliance, the lead agency is required to 

conduct an EIA, prepare an EIS document, and invite public comments on 

both the draft and final EIS. If an action is categorically excluded from an 

EA/EIS requirement, the NEPA process does not apply. 
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Figure 3.1: Schematic Representation of the Overall NEPA EIS Process. 
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3.5.3 Environmental Documents 

In the NEPA process, five environmental documents may be needed. 

These are: i) Environmental Assessment; ii) Finding of No Significant 

Impact; iii) Notice of Intent; iv) Draft Environmental Impact Statement; v) 

Final Environmental Impact Statement; and vi) Record of Decision. The 

purpose and content of these public documents are discussed in the 

following sections. 

3.5.3.1 Environmental Assessment (EA) 

CEQ Regulations 40 CFR 1508.9 describe an EA document as a public 

document which provides sufficient evidence and analysis for 

determining whether to prepare an EIS or FONSI. As such, the document 

serves to aid an agency to comply with NEPA's requirements when no EIS 

is necessary (see Figures 3.1 and 3.2). An EA document is to include brief 

discussions of: i) the need for the proposed action; ii) alternatives to the 

proposed action as required by Section 102(2)(e) of NEPA; iii) 

environmental impacts of the proposed action and its alternatives; and v) 

a listing of agencies and persons consulted. 

3.5.3.2 Finding of No Significant Impact (FONSI) 

A FONSI document describes why an action that is not otherwise 

excluded will not have a significant effect on the human environment 

and for which an EIS will not be prepared. The FONSI document is to 

include the EA or a summary of it. In general, the FONSI is to include the 

following: 

1. declaration of finding (including reference to the EA and other 
applicable documents), 

2. description of the proposed action; 
3. alternatives considered; and 
4. description of the impacts and justification for the conclusion of no 

significance. 
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As described in the CEQ Regulations 40 CFR 1501.4(e), agencies are to 

make the FONSI available to the affected public (identified in 40 CFR 

1506.6). Under certain circumstances (i.e., the proposed action is, or is 

closely similar to, one which normally requires the preparation of an EIS) 

the agency is to make the FONSI available for public review (including 

state and areawide clearinghouses) for 30 days before the agency makes its 

final determination whether to prepare an EIS and before the action may 

begin. The FONSI is to be made available to the public in a manner 

consistent with CEQ Regulations 40 CFR 1506.6 which describe the 

requirements for public involvement. 

3.5.3.3 Notice of Intent (NOI) 

Once a decision is made to prepare an EIS has been made, but prior to 

the beginning of the scoping process, a NOI is required to be published in 

the Federal Register. In general, the NOI is to include: i) a summary of the 

proposed action; ii) background information; iii) alternatives including 

the proposed action; and iv) information regarding any hearings to be 

held. 

3.5.3.4 Draft Environmental Impact Statement (DEIS) 

DEISs are to be prepared in accordance with the scope decided upon in 

the scoping process. The lead agency is required to work with cooperating 

agencies and obtain comments. The DEIS must fulfill and satisfy, to the 

fullest extent possible, the requirements established for Final EISs in 

Section 102(2)(c) of NEPA. When a DEIS is so inadequate as to preclude 

meaningful analysis, the lead agency is required to prepare and circulate a 

revised draft of the proposed action. The lead agency is also required to 

make every effort to disclose and discuss at appropriate points in the DEIS, 

all major points of view on the environmental impacts of the alternatives 

including the proposed action (CEQ Regulations 40 CFR 1502.9). 
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3.5.3.5 Final Environmental Impact Statement (FEIS) 

The FEIS must respond to comments on the DEIS. The lead agency is to 

discuss at appropriate points in the FEIS, any responsible opposing view 

which was not adequately discussed in the draft statement and indicate the 

agency's response to the issues raised (CEQ Regulations 40 CFR 1502.9). 

3.5.3.6 Supplemental Environmental Impact Statement 

Agencies are required to prepare supplements to either DEISs or FEISs if: 

i) the agency makes substantial changes in the proposed action that are 

relevant to environmental concerns; or ii) there are significant new 

circumstances or information relevant to environmental concerns and 

bearing on the proposed action or its impacts. Agencies may also prepare 

supplemental statements when the agency determines that the purposes 

of NEPA will be furthered by doing so. Supplemental statements are to be 

prepared, circulated, and filed in the same fashion (exclusive of scoping) as 

draft and final EISs (CEQ Regulations 40 CFR 1502.9). 

3.5.3.7 Record of Decision (ROD) 

At the conclusion of the NEPA process in which an EIS has been 

prepared, the lead agency is required to prepare a concise public ROD (as 

described in 40 CFR 1505.2). The ROD, which must be published in the 

Federal Register, is to: 

state what the decision is; 
identify all alternatives considered by the lead agency in reaching its 
decision, specifying the alternative(s) which were considered to be 
environmentally preferable. The lead agency may discuss 
preferences among alternatives based on relevant factors, including 
economic and technical considerations and its statutory missions. 
The agency is to identify and discuss all such factors, including any 
essential considerations entered into its decision; and 

e state whether all practicable means to avoid or minimize 
environmental harm from the selected alternative have been 
adopted and, if not, why they were not. A monitoring and 
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enforcement program is also to be adopted and summarized where 
applicable for any mitigation. 

3.6 CEQ Regulations for Implementing the Procedural 
Provisions of NEPA 

3.6.1 Purpose, Policy, and Mandate of the Regulations 

While the requirements of NEPA are not defined in the law ina 

manner that allows implementation, the CEQ published in 1978 

Regulations for Implementing the Procedural Provisions of the National 

Environmental Policy Act. As discussed earlier, in their review of NEPA's 

statutory language, Bonine and McGarity (1984: 10 -11) point out that "Title 

II of NEPA strongly indicates that Congress intended for the Council on 

Environmental Quality (CEQ), which was established by that title, to 

enforce Section 102 in the Executive branch. The CEQ, however, very 

early perceived its role as an advisor and cajoler, rather than an 

enforcer...In the Carter Administration from 1976 to 1980, the CEQ 

assumed a higher profile...the CEQ issued ‘regulations’ to govern agency 

compliance with NEPA's ‘action forcing’ provisions. The regulations, 

which now appear at 40 CFR Part 15000 et seq.,...offer a valuable synthesis 

of case law on NEPA." 

Note also that NEPA enacted "only a statement of National 

environmental policy. The policy that actually followed NEPA's passage 

was the sum of all Federal agency actions that had an environmental 

impact. These actions, and their impacts, were shaped by CEQ's 

interpretation of NEPA, by the agencies’ own procedural guidelines, by the 

litigation initiated by environmental activists, and by the response of 

Congress to judicial decisions resulting from the environmentalists' 

lawsuits” (Liroff 1976: 6). Subsequent to NEPA's enactment, “there existed 

in the 1970s considerable potential for divergence between NEPA's paper 

requirement, the drafting of an environmental impact statement, and 

compliance with NEPA's substantive intent, the enhanced consideration 

of environmental factors at all stages of agency decision making” (Liroff 
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1980: 158). The principal cause for this divergence was the fact that "except 

for the procedural duties specified in Section 102, the Act provides no 

precise guidance for agency implementation and compliance, nor does it 

delegate responsibility for developing such guidance. The Act's scant 

legislative history suggests that its drafters assumed that it would be 

largely self-implementing" (Wichelman 1976: 263). In order to address 

this divergence, the CEQ, whose oversight powers were amplified by 

Executive Order 11514, Protection and Enhancement of Environmental 

Quality, issued three sets of progressively more detailed general guidelines 

for agency implementation of NEPA and prepared supplemental 

memoranda on implementation. In May 1977 the CEQ was authorized by 

presidential executive order to issue regulations that would make the EIS 

process more efficient and useful to Federal decision makers and the 

public. Final regulations for implementing NEPA procedures were 

adopted in November 1978 following a lengthy process of public comment 

and interagency review of draft regulations. 

The detailed review of the CEQ Regulations in this section points to a 

pattern characterized by administrative and procedural requirements 

framed in general terms and backed neither by explicit and clear 

definitions, standards, criteria, or benchmarks, nor permit or consultation 

requirements, that allow determinations of the significance of 

environmental impacts and appropriate mitigation measures to address 

these impacts. Implicit in the both the law and the CEQ Regulations is the 

fact that they were designed to draw such requirements from other 

environmental legislation. Explicit in the regulations, is the directive for 

enhanced public participation, as well as inter-agency (Federal, state, and 

local) coordination and integration. 

Section 1500.2 substantiates NEPA's policy framework. It requires 

Federal agencies to: 
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interpret and administer the policies, regulations, and public laws of 
the United States in accordance with the policies set forth in the Act 
and in the regulations; 
implement procedures to make the NEPA process more useful to 
decision-makers and the public, reduce paperwork and the 
accumulation of extraneous background data, and emphasize real 
environmental issues and alternatives. EISs are to be concise, clear 
and to the point, and are to be supported by evidence that agencies 
have conducted appropriate environmental analyses; 
integrate the requirements of NEPA with other planning and 
environmental review procedures required by law or by agency 
practice so that all such procedures run concurrently rather than 
consecutively; 
encourage and facilitate public involvement in decisions which 
affect the quality of the human environment; 
use the NEPA process to identify and assess the reasonable 
alternatives to proposed actions that will avoid or minimize adverse 
effects of these actions upon the quality of the human environment; 
and 
use all practicable means, consistent with the requirements of the 
law and other essential considerations of national policy to restore 
and enhance the quality of the human environment and avoid or 
minimize any possible adverse effects of their actions upon the 
quality of the human environment (CEQ Regulations 40 CFR 1500.2). 

Section 1500.3 provides regulations that are applicable to, and binding 

on, all Federal agencies for implementing the procedural provisions of 

NEPA except where compliance would be inconsistent with other 

statutory requirements. The expressed interest of the CEQ was that 

judicial review of agency compliance with these regulations not occur 

before an agency has filed the FEIS or has made a final finding of no 

significant impact, or takes action that will result in irreparable injury 

(CEQ Regulations 40 CFR 1500.3). 

Section 1500.4 requires agencies to reduce excessive paperwork by: 
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 reducing the length of EISs; 

preparing analytical rather than encyclopedic EISs; 
discussing in detail only significant issues; 

writing EISs in plain language; 
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following a clear format; 
emphasizing portions that are useful to decision-makers and the 
public; 
using the scoping process; 
summarizing the EIS and circulating only the summary rather than 
the EIS if it is too lengthy; 
tiering EISs; 
incorporating by reference; 
integrating NEPA requirements with other environmental review 
and consultation requirements; 
requiring comments to be as specific as possible; 
attaching and circulating only changes to the DEIS when changes are 
minor; 
eliminating duplication with state, local, and other Federal 

procedures; 
combining environmental documents with other documents; 
using categorical exclusions to define categories of actions which do 
not individually or cumulatively have a significant effect on the 
human environment and which are therefore exempt from 
requirements to prepare an EIS; and 
using a FONSI when an action not otherwise excluded will not have 
a significant effect on the human environment and is therefore 
exempt from requirements to prepare an EIS (CEQ Regulations 40 
CFR 1500.4). 

Section 1500.5 prescribes guidelines for reducing delay on the part of 

agencies by: 
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integrating the NEPA process into early planning; 

emphasizing interagency cooperation before the EIS is prepared; 
ensuring swift and fair resolution of lead agency disputes; 
using the scoping process for early identification of issues; 
establishing appropriate time limits for the EIS process; 
integrating NEPA requirements with other environmental review 
and consultation requirements; 

eliminating duplication with state, local, and other Federal 
procedures; 
combining environmental documents with other documents; 

using accelerated procedures for proposals for legislation; 
. using categorical exclusions to define categories of actions which do 

not individually or cumulatively have a significant effect on the 
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human environment and which are therefore exempt from 
requirements to prepare and EIS; and 

11. using a FONSI when an action not otherwise excluded will not have 
a significant effect on the human environment and is therefore 
exempt from requirements to prepare an EIS (CEQ Regulations 40 
CFR 1500.5). 

3.6.2 NEPA and Agency Planning 

section 1501.2 requires Federal agencies to integrate the NEPA process 

with other planning at the earliest possible time to ensure that planning 

and decisions reflect environmental values, avoid delays later in the 

process and avoid potential conflicts. Agencies are required to comply 

with the mandate of Section 102(2)(a) to utilize systematic, 

interdisciplinary approaches; identify environmental effects and values in 

adequate detail so that they can be compared to economic and technical 

analyses; study, develop, and describe appropriate alternatives to 

recommended courses of action in any proposal which involves 

unresolved conflicts concerning alternative uses of available resources as 

provided by Section 102(2)(e) of NEPA; and provide for cases where actions 

are planned by private applicants or other non-Federal entities prior to 

Federal involvement. 

3.6.3 NEPA and Agency Decision-Making 

Section 1507.3 required all Federal agencies to adopt procedures to 

ensure that decisions are made in accordance with the policies and 

purposes of NEPA. These include: 

1. implementing procedures under Section 102(2) of NEPA to achieve 
the requirements of Sections 101 and 102(1); 

2. designating the major decision points for the agency's principal 
programs likely to have a significant effect on the human 
environment and assuring that the NEPA process corresponds to 
them; 

3. requiring that relevant environmental documents, comments, and 
responses be part of the record in formal rulemaking or adjudicatory 
proceedings; 
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4. requiring that relevant environmental documents, comments, and 
responses accompany the proposal through existing agency review 
processes so that agency officials use the statement in making 
decisions; 

5. requiring that the alternatives considered by the decision-maker are 
encompassed by the range of alternatives discussed in the relevant 
environmental documents and that the decision-maker consider the 
alternatives described in the EIS. 

At the time of its decision, or, if appropriate, at the time of its 

recommendation to Congress, each agency is required to prepare a public 

ROD. The ROD may be integrated into any other record prepared by the 

agency and is to: 

1. state what the decision was; 
2. identify all alternatives considered by the agency in reaching its 

decision, specifying the alternative or alternatives which were 
considered to be environmentally preferable. The agency is to 
discuss preferences among alternatives based on relevant factors 
including economic and technical considerations and agency 
statutory missions. Agencies are to identify and discuss all factors 
including any essential considerations of national policy which were 
balanced by the agency in making its decision and state how those 
considerations entered into its decision; and 

3. state whether all practicable means to avoid or minimize 
environmental harm from the alternatives selected have been 
adopted, and if not, why they were not (CEQ Regulations 40 CFR 
1505.2) 

3.6.4 Criteria for Preparation of EAs and EISs 

Agencies are required to prepare an Environmental Assessment (EA) 

when necessary under procedures adopted by individual agencies to 

supplement the CEQ regulations. Examples include the EPA and the 

Army Corps of Engineers regulations introduced above. An EA provides 

sufficient evidence and analysis for determining whether to prepare an 

EIS or FONSI; aids an agency's compliance with NEPA when an EIS is not 

necessary; and facilitates preparation of a statement when one is necessary. 

It includes brief discussions of the need for a specific proposal, alternatives, 
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impacts of the proposal and its alternatives, and a listing of agencies and 

persons consulted (CEQ Regulations 40 CFR 1508.9). While EAs are not 

necessary when an agency has decided to prepare an EIS, they may be 

prepared on any action at any time in order to assist agency planning and 

decision-making (CEQ Regulations 40 CFR 1502.3). 

In determining whether to prepare an EIS, a Federal agency is to 

determine, under its procedures, whether a given proposal is: (i) one 

which normally requires an EIS, or (ii) does not require an EIS or an EA 

(i.e., a categorical exclusion). As an example, the Army Corps of Engineers 

Regulations for Implementing NEPA Procedures (33 CFR 230.6) identify 

such actions (refer to Section 4.5.4 of Chapter 4). 

If the proposed action does not fall under either of these categories, an 

EA is required. To the extent practicable, the agency is to involve 

environmental agencies, applicants, and the public in preparing the EA. 

Based on the results of the EA, the agency is to make its determination on 

whether to prepare an EIS. If an EIS is to be prepared, the agency initiates 

the scoping process. A FONSI is prepared if the agency determines, on the 

basis of the EA, not to prepare an EIS. The FONSI is to be made available 

to the affected public (as specified in Section 1506.6). 

In certain limited circumstances, an agency may make the FONSI 

available for public review for 30 days before the agency makes its final 

determination whether to prepare an EIS. These circumstances are when: 

(i) the proposed action is, or is closely similar to, one which normally 

requires the preparation of an EIS under the procedures adopted by the 

agency (pursuant to Section 1507.3), or (ii) the nature of the proposed 

action is one without precedent. 

3.6.5 Lead and Cooperating Agencies 

A lead agency is required to supervise the preparation of an EIS if more 

than one Federal agency either: (i) proposes or is involved in the same 
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action; or (ii) is involved in a group of actions directly related to each other 

because of their functional interdependence or geographical proximity. 

Federal, state, or local agencies, including at least one Federal agency, may 

act as joint lead agencies to prepare an EIS. 

Potential lead agencies are to determine which agency shall be the lead 

agency and which shall be cooperating agencies. Disagreements among 

agencies as to which shall be the lead agency are to be resolved based on: 

the magnitude of each agency's involvement; project approval and 

disapproval authority; expertise concerning the action's environmental 

effects; the duration of each agency's involvement; and the sequence of 

each agency's involvement (CEQ Regulations 40 CFR 1501.5). 

Upon request of a lead agency, any other Federal agency which has 

jurisdiction by law must act as a cooperating agency. Additionally, any 

agency which has special expertise with respect to any environmental 

issue which should be addressed in the EIS may act as a cooperating 

agency. Lead agencies are to request the participation of each cooperating 

agency in the NEPA process at the earliest possible time, use the 

environmental analysis and proposals of cooperating agencies with 

jurisdiction by law or special expertise, and meet with a cooperating agency 

at its request. 

Each cooperating agency is to: participate in the NEPA process at the 

earliest possible time; participate in the scoping process; assume, on 

request of the lead agency, responsibility for developing information and 

preparing environmental analyses including portions of the EIS for which 

it has special expertise; make available staff support at the lead's request; 

and use its own funds unless funds are made available by the lead (CEQ 

Regulations 40 CFR 1501.6). 
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3.6.6 Scoping 

CEQ Regulations 40 CFR 1501.7 require an early and open process for 

determining the scope of issues to be addressed and for identifying the 

significant issues related to a proposed action. As soon as practicable after 

its decision to prepare an EIS and before the scoping process, the lead 

agency is to publish a notice of intent in the Federal Register. As part of 

the scoping process, the lead agency is required to: 

1. invite the participation of affected Federal, state, and local agencies, 

any affected Indian tribes, the proponent of the action, and other 
interested persons; 
determine the scope and the significant issues to be analyzed in 
depth in the EIS; 
identify and eliminate from detailed study any issues which are not 
significant or which have been covered by prior environmental 
review; 
allocate assignments for preparation of the EIS among the lead and 
cooperating agencies, with the lead agency retaining responsibility 
for the statement; 

indicate any public EAs and other EISs which are being or will be 
prepared that are related to but are not part of the scope of the impact 
statement under consideration; 
identify other environmental review and consultation requirements 
so the lead and cooperating agencies may prepare other required 
analyses and studies concurrently and in an integrated manner with 
the EIS; and 
indicate the relationship between the timing of the preparation of 
the environmental analyses and the agency's tentative planning and 
decision-making schedule. 

As part of the scoping process, the lead agency may: 

W
N
P
 set page limits on environmental documents; 

set time limits; 
adopt procedures to combine its environmental assessment process 
with its scoping process; 
hold an early scoping meeting or meetings which may be integrated 
with any other early planning meeting the agency has (CEQ 
Regulations Section 1501.7). 
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3.6.7 Developing the EIS 

Guidance for EIS preparation and implementation of the EIS process 

summarized in this section is documented in CEQ Regulations 40 CFR 

1502.1 through 1502.25. 

3.6.7.1 Purpose of the EIS 

40 CFR 1502.1 describes the primary purpose of the EIS as serving as an 

"action-forcing mechanism" to ensure that the policies and goals defined 

in NEPA are integrated into the programs and actions of the Federal 

government. As such, the EIS is to provide a full and fair discussion of 

significant environmental impacts and inform decision-makers and the 

public of reasonable alternatives which would avoid or minimize adverse 

impacts or enhance the quality of the human environment. Agencies are 

to focus on significant environmental issues and alternatives—statements 

are to be concise, clear, to the point, and be supported by evidence that the 

agency has made the necessary environmental analyses. Thus, an EIS is 

more than just a disclosure document—it is to be used by Federal officials 

in conjunction with other relevant material to plan actions and make 

decisions. 

3.6.7.2 Implementation of the EIS Process 

To the end that the EIS is to serve as a decision making document, 40 

CFR 1502.2 requires that EISs be analytic and concise, and include a range 

of alternatives which encompass those to be considered by the ultimate 

decision-makers. Impacts are to discussed in proportion to their 

significance. EISs are to describe the alternatives considered in the 

statement, and indicate whether the decisions based on it will, or will not, 

achieve the requirements of Sections 101 and 102(1) of NEPA, and of other 

environmental laws and policies. The range of alternatives discussed in 

EISs are to encompass those to be considered by the ultimate agency 

decision-maker. Agencies are not to commit resources prejudicing the 

selection of alternatives before making a final decision. Finally, EISs are to 
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serve as the means for assessing the environmental impact of proposed 

agency actions (CEQ Regulations, 40 CFR 1502.2). 

3.6.7.3 Actions that Require an EIS 

NEPA's Section 102 requires Federal agencies to develop an EIS for 

",.every recommendation or report on proposals for legislation and other 

major Federal actions significantly affecting the quality of the human 

environment." CEQ Regulations define a "major" Federal action as one 

"with effects that may be major and which are potentially subject to 

Federal control and responsibility" (40 CFR 1508.18). Federal actions are 

further categorized as follows: 

¢ adoption of official policy such as rules, regulations, and 
interpretations; 

e adoption of formal plans such as official documents which guide or 
prescribe alternative uses of Federal resources; 

¢ adoption of programs such as a group of concerted actions to 
implement a specific policy or plan; and 

¢ approval of specific projects. 

In determining if a major Federal action requires the preparation of an 

EIS, agencies are to ascertain that the proposal which may be the subject of 

an EIS is properly defined. Agencies are required to use the criteria for 

scope as defined in 40 CFR 1508.25 to determine whether proposals related 

to each other closely enough to be a single course of action can be 

evaluated in a single EIS. 40 CFR 1508.5 requires agencies to determine the 

scope of EISs by considering 3 types of actions (connected actions, 

cumulative actions, and similar actions); 3 types of alternatives (the no 

action alternative, other reasonable courses of action, and mitigation 

measures not included in the proposed action); and 3 types of impacts 

(direct, indirect, and cumulative). In addition, EISs may be prepared, and 

are sometimes required, for broad Federal actions such as the adoption of 

new agency programs or regulations. When preparing statements on 

broad actions, agencies may evaluate the proposal(s) geographically 

(actions occurring in the same general location), generically (actions which 
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have relevant similarities), or by stage of technological development (CEQ 

Regulations 40 CFR 1502.4). 

CEQ Regulations define actions "significantly" affecting the quality of 

the human environment on the basis of context and intensity: 

e Context: The significance of an action is to be analyzed in several 
contexts such as society as a whole (human, national), the affected 

region, the affected interests, and the locality. Significance varies 
with the setting and both short- and long-term effects are to be 
considered. 

e Intensity: This refers to the severity of impact and is to be evaluated 
on the basis of: both adverse and beneficial impacts; degree to which 
public health or safety is affected; unique characteristics of the 
geographic area such as proximity to natural and cultural resources; 
the degree of uncertainty; and cumulative effects, among others (40 
CFR 1508.27). 

3.6.7.4 Timing of EIS Preparation 

CEQ Regulations 40 CFR 1502.5 require that an agency commence 

preparation of the EIS around the time the agency is developing or is 

presented with a proposal, so that preparation of the EIS can be completed 

in time for the FEIS to be included in any recommendation or report on 

the proposal.!9 

  

19 40 CFR 1502.5 reiterates the requirement that the EIS be prepared early enough so that 
it aids in the decision-making process rather than being used to rationalize or justify 
decisions already made: 

1. for projects directly undertaken by Federal agencies, the EIS is to be prepared at the 
feasibility analysis stage and may be supplemented at a later stage if necessary; 

2. for applications to the agency, development of EAs or EISs are to be commenced 
immediately after the application is received; 

3. for adjudication, the FEIS is to precede the final staff recommendation and that 
portion of the public hearing related to the impact study; and 

4. for informal rulemaking, the DEIS shall normally accompany the proposed rule 
(CEQ Regulations 40 CFR 1502.5). 
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3.6.7.5 Content and Format of an EIS 

CEQ Regulations 40 CFR 1502.10 recommend a standard format for EISs 

which includes descriptions of the: i) purpose of, and need for, the 

proposed action; ii) alternatives including the proposed action (as required 

by sections 102(2)(C)(ii) and 102(2)(E) of NEPA; iii) affected environment; 

and iv) the environmental consequences (as required by 102(2)(C)(i), (ii), 

(iv), and (v) of NEPA); in addition to the cover sheet; summary; table of 

contents; list of preparers; list of agencies, organizations and individuals to 

whom copies of the statement are sent; index; and appendices (CEQ 

Regulations 40 CFR 1502.10). As mentioned in the discussion on the 

rational-comprehensive or synoptic approach to planning, the EIS 

preparation process personifies the classic synoptic approach. 

3.6.7.6 Purpose and Need for Action 

With respect to the purpose and need for the proposed action, the EIS is 

to briefly specify the underlying purpose and need to which the agency is 

responding in proposing the alternatives including the proposed action 

(CEQ Regulations 40 CFR 1502.13). 

3.6.7.7 Alternatives Including the Proposed Action 

The description of alternatives including the proposed action is based 

on the information and analysis presented in the sections on the affected 

environment and the environmental consequences.29 The 

  

20 Specifically, the description of alternatives is to: 

1. rigorously explore and objectively evaluate all reasonable alternatives which are 
eliminated from detailed study, and briefly discuss the reasons for their having 
been eliminated; 

2. devote substantial treatment to each alternative considered in detail including the 
proposed action so that reviewers may evaluate their comparative merits; 
include reasonable alternatives not within the jurisdiction of the lead agency; 
include the alternative of no action; 
identify the agency's preferred alternative or alternatives, if one or more exists, in 
the DEIS and identify such alternative(s) in the FEIS unless another law prohibits 
the expression of such a preference; and 

e
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environmental impacts of the proposal and the alternatives are presented 

in comparative form—thereby defining the issues and providing a clear 

basis for choice among available options for the decision-maker and the 

public. 

3.6.7.8 Affected Environment 

The EIS is to describe the environment of area(s) to be affected or created 

by the alternatives under consideration (40 CFR 1502.15). 

3.6.7.9 Environmental Consequences 

The section on environmental consequences forms the scientific and 

analytic basis for the comparison of alternatives. This section is to include 

discussions of the elements required by sections 102(2)(c)(@), (ii), (iv) and 

(v) of NEPA which are within the scope of the statement and as much of 

Section 102(2)(c)(iii) as is necessary to support the comparisons. The 

discussions are to include the environmental impacts of all alternatives 

including the proposed action; any adverse environmental effects which 

cannot be avoided should the proposal be implemented; the relationship 

between short-term uses of man's environment and the maintenance and 

enhancement of long-term productivity; and any irreversible or 

irretrievable commitments of resources which would be involved should 

the proposal be implemented (CEQ Regulations 40 CFR 1502.14).?! 
  

6. include appropriate mitigation measures not already included in the proposed 
action or alternatives (CEQ Regulations 40 CFR 1502.14). 

While not duplicating discussions under the description of alternatives including 
the proposed action, the section on environmental consequences should discuss: 

21 

direct effects and their significance; 
indirect effects and their significance; 
possible conflicts between the proposed action and the objectives of Federal, 
regional, state, and local (and in the case of a reservation, Indian tribe) land use 

plans, policies, and controls for the area concerned; 
4. the environmental effects of alternatives including the proposed action (upon 

which comparisons among alternatives are made); 
5. energy requirements and conservation potential of various alternatives and 

mitigation measures; 

6. natural or depletable resource requirements and conservation potential of various 
alternatives and mitigation measures; 

Y
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3.6.7.10 Tiering 

CEQ Regulations 40 CFR 1502.20 encourages agencies to tier their EISs to 

eliminate repetitive discussions of the same issues and to focus on the 

actual issues ripe for decision at each level of environmental review. 

Tiering refers to the coverage of general matters in broader statements 

(such as national program or policy statements) with subsequent narrower 

statements or environmental analysis (such as regional or basin-wide 

program statements, or ultimately site-specific statements) incorporating | 

by reference, the general discussions, and concentrating solely on the 

issue(s) specific to the statement subsequently prepared. Tiering is 

appropriate when the sequence of statements or analyses is from: i) a 

program, plan, or policy EIS to a program, plan, or policy statement or 

analysis of lesser scope, or to a site-specific statement or analysis; or ii) 

from an EIS on a specific action at an early stage (such as project need and 

site selection) to a supplement or a subsequent statement or analysis at a 

later stage (such as environmental mitigation) (CEQ Regulations 40 CFR 

1508.28). 

‘3.6.8 Timing of Agency Action 

CEQ Regulations 1506.10 require the EPA to publish a notice in the 

Federal Register each week of all EISs filed during the preceding week. No 

decision on a proposed action can be made or recorded until: i) 90 days 

after the publication of the notice in the Federal Register (for a DEIS); and 

ii) 30 days after the publication of the notice (for a FEIS). However, an 

exception to the rules on timing may be made in the case of an agency 

decision which is subject to a formal internal appeal. The EPA may reduce 

(upon showing of compelling reasons of national policy by the lead 

agency) or extend (upon showing by any other Federal agency of 

  

7. urban quality, historic and cultural resources, and the design of the built 
environment, including the reuse and conservation potential of various alternatives 

and mitigation measures; and 

8. means to mitigate adverse environmental impacts (CEQ Regulations 40 CFR 
1502.16). 
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compelling reasons of national policy, and upon consultation with the 

lead agency) the prescribed time periods (CEQ Regulations 40 CFR 1506.10). 

3.6.9 Commenting 

Once the DEIS has been prepared, the lead agency is required to obtain 

the comments of all Federal agencies which have jurisdiction by law or 

special expertise with respect to any environmental impact involved or 

which is authorized to develop and enforce environmental standards. In 

addition, the lead agency is to request the comments of: i) appropriate state 

and local agencies which are authorized to develop and enforce 

environmental standards; ii) Indian tribes, when the effects may be on a 

reservation; iii) any agency which has requested that it receive statements 

on actions of the kind proposed; iv) applicants, if any; and v) the public, 

which includes interested or affected persons or organizations. An agency 

may also request comments on a FEIS before final decisions are made (CEQ 

Regulations 40 CFR 1503.1). 

Federal agencies with jurisdiction by law or special expertise with 

respect to any environmental impact involved, and agencies authorized to 

develop and enforce environmental standards are to comment on 

statements within their jurisdiction, expertise, or authority (CEQ 

Regulations 40 CFR 1503.2). Comments on an EIS or a proposed action are 

to be as specific as possible and may address either the adequacy of the 

statement, the merits of the alternatives, or both. When a commenting 

agency is critical of a lead agency's predictive methodology, it should 

describe the alternative methodology it prefers and the reasons for the 

preference. 

Cooperating agencies are to specify in their comments whether they 

need additional information to fulfill other applicable environmental 

reviews or consultation requirements. In particular, a cooperating agency 

is to specify any additional information it needs to comment adequately 

on the DEIS's analysis of significant site-specific effects associated with the 
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granting of approval by that agency of necessary Federal permits or 

entitlements. Finally, when a cooperating agency with jurisdiction by law 

objects to, or expresses reservations about, the proposal on grounds of 

environmental impacts, the agency is required to specify the mitigation 

measures it considers necessary to allow it to grant or approve applicable 

permits, licenses, or related requirements (CEQ Regulations 40 CFR 

1503.3).22 

All substantive comments received in the DEIS are to be attached to the 

FEIS whether or not the comment is thought to merit individual 

discussion by the agency in the text of the statement. If changes in 

response to comments are minor, agencies may write them on errata 

sheets and attach them to the statement instead of developing a final 

statement. In such cases, the comments, responses, and changes along 

with a cover sheet may be filed as a final statement (CEQ Regulations 40 

CFR 1503.4). 

3.6.10 Predecision Referrals of Interagency Disagreements to CEQ 

Sec. 309(a) of Clean Air Act (PL 84-159, as amended) requires that the 

EPA Administrator review and comment on the environmental impact of 

any matter relating to duties and responsibilities granted pursuant to the 

Act or other provisions of the authority of the Administrator, contained 

in any: (1) legislation proposed by any Federal department or agency; (2) 

newly authorized Federal projects for construction and any major Federal 

agency action (other than a project for construction) to which section 
  

22 Lead agencies preparing FEISs are required to assess and consider comments both 
individually and collectively, and respond by: 

1. modifying alternatives including the proposed action; 
2. developing and evaluating alternatives not previously given serious consideration 

by the agency; 
3. supplement, improve, or modify its analyses; 
4. make factual corrections; 
5. explain why the comments do not warrant further agency response, citing sources, 

authorities, or reasons which support the agency's position; and 
6. if appropriate, indicate those circumstances which would trigger agency 

reappraisal or further response. 
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102(2)(c) of NEPA applies; and (3) proposed regulations published by any 

department or agency of the Federal government. 

If after this review, the Administrator determines that the matter is 

"unsatisfactory from the standpoint of public health or welfare or 

environmental quality,” Section 309 directs that the matter be referred to 

the CEQ. In addition, under Section 102(2)(c) of NEPA, other Federal 

agencies may make similar reviews of EISs, including judgments on the 

acceptability of anticipated environmental impacts—these reviews are to 

made available to the President, the CEQ, and the public (CEQ Regulations 

40 CFR 1504.1). 

Environmental referrals are to be made to the CEQ only after concerted 

and timely, but unsuccessful attempts, have been made to resolve 

differences with the lead agency. In determining environmental 

objections to be referred to the CEQ, Federal agencies are to weigh potential 

adverse environmental impacts by considering: i) possible violations of 

national environmental standards or policies; ii) severity; iii) geographical 

scope; iv) importance of precedents; and v) the availability of 

environmentally preferable alternatives (CEQ Regulations, 40 CFR 1504.2). 

3.6.10.1 Procedures for Referrals and Response 

The Federal agency making a referral to the CEO is required to advise 

the lead agency at the earliest possible time that it intends to refer a matter 

to the CEQ unless a satisfactory agreement is reached. The referring agency 

is to include such advice to the lead agency when providing comments on 

the DEIS except when the DEIS does not contain adequate information to 

permit an assessment of the matter’s environmental acceptability. Any 

essential information that is lacking in the FEIS is to be identified and 

requested for. The referring agency is to deliver its referral to the CEO 

within 25 days after the FEIS is made available to the EPA, commenting 

agencies, and the public. 
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The referral is to include a copy of the letter signed by the head of the 

referring agency and delivered to the lead agency informing it of the 

referral and appropriate reasons. The referring agency is to provide a 

statement, supported by factual evidence, leading to the conclusion that 

the matter is unsatisfactory from the standpoint of public health, welfare, 

or environmental quality. The statement is to: 

1. identify any material factors in controversy and incorporate agreed 
upon facts; 

2. identify any existing environmental requirements or policies which 
would be violated by the matter; 

3. present the reasons why the referring agency believes the matter is 
environmentally unsatisfactory; 

4. contain a finding by the agency whether the issue raised is of 
national importance because of the threat to national environmental 
resources or policies or for some other reason; 

5. review the steps taken by the referring agency to bring its concerns to 
the attention of the lead agency at the earliest possible time; and 

6. give the referring agency's recommendations as to what mitigation 
alternative, further study, or other course of action are necessary to 
remedy the situation. 

Within 25 days after the referral to the CEQ, the lead agency may deliver 

a response to the CEQ and the referring agency. The response is to: 

1. address fully the issues raised in the referral; 

2. be supported by evidence; and 
3. give the lead agency's response to the referring agency's 

recommendations. 

Interested persons including the applicant may deliver their views in 

writing to the CEQ. Views in support of the referral are to be delivered no 

later than the referral. Views in support of the response are to be 

delivered no later than the response. Within 25 days of receiving both the 

referral and response, the CEQ may take one of the following actions: 

1. conclude that the process of referral and response has successfully 
resolved the problem; 
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initiate discussions with the agencies with the objective of mediation 
with referring and lead agencies; 
hold public meetings or hearings to obtain additional views and 
information; 

determine that the issue is not one of national importance and 
request the referring and lead agencies to pursue this decision 
process; 
determine that the issue should be further negotiated by the 
referring and lead agencies and is not appropriate for CEQ 
consideration until one or more heads of agencies report to the CEQ 
that the agencies’ disagreements are irreconcilable; 
publish its findings and recommendations; or 
when appropriate, submit the referral and the response together 
with the CEQ's recommendations to the President for action. 

The CEQ is to take one of these actions within 60 days (CEQ Regulations 

40 CFR 1504.3). 

3.6.11 Public Involvement 

CEO Regulations 40 CFR 1506.6 require agencies to: 

1. 

2. 

G
T
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make efforts to involve the public in preparing and implementing 
their NEPA procedures; 
provide public notice of NEPA-related hearings, public meetings, 
and the availability of environmental documents to inform persons 
or agencies who may be interested or affected; 
hold or sponsor public hearings or public meetings whenever 
appropriate or in accordance with statutory requirements applicable 

to the agency; 
solicit appropriate information from the public; 
explain in its procedures where interested persons can get 
information or status reports on EISs and other elements of the 
NEPA process; and 
make available to the public, EISs, the comments received, and any 

underlying documents in accordance with the provisions of the 
Freedom of Information Act (5 USC § 552). 
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3.7. Summary and Concluding Observations 

This chapter painted a comprehensive portrait of the mandate and 

requirements of NEPA and the CEQ's regulations for implementing the 

law. The analytical discussions in this chapter bring into focus, the 

hypotheses formulated in Chapter 2. 

Hypothesis 1 states that 

The extensive body of current non-NEPA environmental legislation 
is sufficiently comprehensive to cover the entire spectrum of 
environmental resources and values by articulating with precision, 
exactly what environmental impacts are considered to be acceptable 
or unacceptable and prohibiting those that are unacceptable to 
society. In other words, NEPA is a redundant mechanism. 

The critical reviews of NEPA, the CEQ Regulations for implementing 

NEPA, and Agency-specific (e.g., EPA and Corps of Engineers) procedures 

for implementing NEPA contained in this chapter make clear the law's 

attempt to affirm the responsibility of the Federal government to use all 

possible means to protect human health and the environment from 

actions that its agencies and departments undertake. This affirmation is 

projected in explicitly clear procedural language. NEPA, the CEQ 

Regulations, and Agency-specific procedures detail the procedures and 

requirements that Federal agencies must follow—however, they do not 

prescribe standards, threshold levels, criteria, or any other quantitative 

benchmark measures for Federal agencies to use in determining the 

significance of impacts to human health and various components of the 

environment as a result of their actions. The only reference to anything 

even remotely close to a benchmark is the definition of "significance" in 

the CEQ Regulations—actions "significantly" affecting the quality of the 

human environment are defined on the basis of context and intensity: 

e Context: The significance of an action is to be analyzed in several 
contexts such as society as a whole (human, national), the affected 

region, the affected interests, and the locality. Significance varies 
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with the setting and both short- and long-term effects are to be 
considered. 

e Intensity: This refers to the severity of impact and is to be evaluated 
on the basis of: both adverse and beneficial impacts; degree to which 
public health or safety is affected; unique characteristics of the 
geographic area such as proximity to natural and cultural resources; 
the degree of uncertainty; and cumulative effects, among others (40 
CRF 1508.27). 

Interestingly, the CEQ, in its 21st Annual Report to Congress points out 

that "the CEQ Regulations ...establish for the "NEPA Process'...reasonable 

quantitative and qualitative targets. For example, with respect to the text 

of environment impact statements, the regulations provide that it shall 

normally be less than 150 pages, and that the impact statements 

themselves shall be analytic rather than encyclopedic" (CEQ 1993: 197). 

While not specifically discussed in the context of measuring the 

significance of environmental effects, such statements point to the 

inherently procedural nature of the Act. 

However, specific measures of significance not provided by NEPA or the 

CEQ Regulations are to be derived from other environmental 

legislation.23 Procedures for ensuring that significant impacts are 

mitigated are contained in the permitting, review, and consultation 

requirements of other environmental legislation as well as in the 

environmental protection programs established by some of these laws. 

The first step in the NEPA process (described in Section 3.5) is the 

preparation of a plan for environmental compliance at the project level by 

the lead agency—this plan is to encompass all relevant Federal and state 

environmental requirements including NEPA and other statutes. The 

CEQ Regulations make this requirement clear. For example, Section 

  

23Chapter 4 reviews some major environmental legislation pertinent to the Corps of 
Engineers. Several examples of such measures of significance are provided in the 
discussion of this body of legislation in Chapter 4. 

24Chapter 4 also contains a discussion of some of these requirements as they pertain to the 
Corps. 
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1500.2 which substantiates NEPA's policy framework, requires Federal 

agencies to, among other things: (i) interpret and administer the policies, 

regulations, and public laws of the United States in accordance with the 

policies set forth in the regulations; and (ii) integrate the requirements of 

NEPA with other planning and environmental review procedures 

required by law or by agency practice so that all such procedures run 

concurrently rather than consecutively. Section 1500.4, which provides 

regulations that are applicable to, and binding on, all Federal agencies for 

implementing the procedural provisions of NEPA, calls for, among other 

things, integrating NEPA requirements with other environmental review 

and consultation requirements (see Section 3.6.1). In other words, NEPA 

was designed to draw from, rather than duplicate other environmental 

legislation. 

With respect to Hypothesis 1, it has been established that NEPA 

explicitly requires that specific measures of environmental significance be 

drawn from other legislation. If NEPA’s only purpose was to ensure full 

compliance with the requirements of other environmental legislation, 

then one may suggest that it is a redundant mechanism. But in drawing 

from other legislation, NEPA required that a comprehensive and holistic 

review of impacts to the full range of environmental resources and values 

be undertaken. NEPA required that the disjointed review of impacts 

under specific legislation be combined so that interrelationships among 

these impacts are considered and followed up by comprehensive 

mitigation measures—something that may not necessarily occur in the 

absence of NEPA. 

In the CEQ's 21st Annual Report to Congress, it is noted that 

"NEPA was not intended to respond to any particular environmental ‘condition.’ 
Rather, it marked an effort for the first time to impress and implant on the Federal 

agencies an awareness and concern for the total environmental impact of their 
actions and proposed programs...The objectives of NEPA were to be achieved not 
through widespread government reorganization or through the creation of vast new 
bureaucracies to manage the environment...Instead, NEPA was designed as a 
statutory supplement to other agency authorizations...Congress believed that 
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existing institutions were capable of managing the environment if they operated (1) 
under a coherent national policy and (2) with an expanded understanding of 
ecological facts and processes. NEPA provided the former and a directive for 
Federal agencies to equip themselves with the latter.” 

The CEQ also went on to point out that "legislative efforts directed at 

restoring and maintaining environmental quality did not cease with 

enactment of NEPA...On the contrary, NEPA was viewed as providing a 

framework for the formulation of specific legislative measures to deal 

with a wide variety of environmental problems" (CEQ 1992: 190-91). 

Furthermore, there are certain environmental and social values not 

covered by any specific environmental legislation (examples include 

groundwater and community values). NEPA's requirement for a 

comprehensive and holistic review of impacts increases the probability 

that such impacts are addressed. 

A significant drawback of NEPA, as noted in Section 2.2.2 of Chapter 2, is 

that no clearly defined procedures are available for agencies to follow in 

determining the environmental requirements of various legislation. As 

noted, the CEQ cannot specify in advance, appropriate standards, criteria, 

or other benchmarks to delineate the full range of impacts of the entire 

spectrum of proposed Federal actions. Nor can it specify other permitting 

and consultation requirements prohibiting certain actions. However, it 

can provide generic guidance, as has been provided by the EPA with regard 

to CERCLA compliance with other legislation (see Section 2.2.2). This 

would eliminate the need for agencies to expend scarce resources in 

identifying the full range of requirements as a first step in the NEPA 

compliance process. 

Hypothesis 3 states that 

NEPA plays a role in enhancing public participation in government 
decision-making. 

Almost every non-NEPA environmental protection law or policy 

provides for public participation through a range of mechanisms 
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and general access to Federal agency planning and decision-making 

processes. 

With respect to NEPA, Congress required all agencies of the Federal 

government to include in every recommendation or report on proposals 

for legislation and other major Federal actions significantly affecting the 

quality of the human environment, a detailed EIS. Prior to making any 

detailed statements, responsible Federal officials are directed to consult 

with, and obtain the comments of, any Federal agency which has 

jurisdiction by law or special expertise with respect to any environmental 

impact involved. Furthermore, copies of these statements and the 

comments of appropriate Federal, State, and local agencies authorized to 

develop and enforce environmental standards are to be made available to 

the President, the CEQ, and to the public. The Act did not call for public 

participation throughout the development of this detailed statement 

when the impacts of various alternatives are considered and compared to 

select the best alternative—rather, it only required that copies of the final 

statement be made available to the public. The CEQ Regulations for 

Implementing the Procedural Provisions of NEPA (40 CFR 1506.6) 

published in 1978 addressed this drawback by requiring Federal agencies to 

involve the public in all aspects of the NEPA process. 

NEPA provided a wider public with access to agency decision-making. 

The potential intervention of the judiciary if agency decisions were not 

environmentally sound enhanced this accessibility. | Furthermore, since 

NEPA required that a comprehensive and holistic review of impacts to the 

full range of environmental values be undertaken, the public is offered an 

opportunity to participate on a much broader and more comprehensive 

level than prior to NEPA’s enactment—when participation was limited to 

the specific environmental values covered by specific legislation. 
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Hypothesis 4 states that 

As opposed to site-specific projects, large-scale and long-term 
impacts, cumulative impacts, and the impacts of public programs 
and policy decisions are adequately covered by NEPA and not by the 
variety of existing non-NEPA environmental legislation. 

In determining whether a major Federal action requires the preparation 

of an EIS, agencies are to ascertain that the proposal which may be the 

subject of the EIS is properly defined. Agencies are required to use the 

criteria for scope as defined in CEQ Regulations 40 CFR 1508.25 to 

determine whether proposals related to each other closely enough to be a 

single course of action can be evaluated in a single EIS. CEQ Regulations 

40 CFR 1508.5 requires agencies to determine the scope of EISs by 

considering 3 types of actions (connected actions, cumulative actions,*° 

and similar actions); 3 types of alternatives (the no action alternative, 

other reasonable courses of action, and mitigation measures not included 

in the proposed action); and 3 types of impacts (direct, indirect, and 

cumulative). 

In addition, EISs may be prepared, and are sometimes required, for 

broad Federal actions such as the adoption of new agency programs or 

regulations. When preparing statements on broad actions, agencies may 

evaluate the proposal(s) geographically (actions occurring in the same 

general location), generically (actions which have relevant similarities), or 

by stage of technological development (CEQ Regulations, 40 CFR 1502.4). 

Some examples (of EISs completed in 1991 or 1992) are shown below (lead 

agencies are identified in parentheses): 

  

25The CEQ Regulations define cumulative impact as the impact on the environment which 
results from the incremental impact of the action, when added to other past, present, 

and reasonably foreseeable future actions regardless of what agency (Federal or non- 
Federal) or persons undertake such actions. Cumulative impacts can result from 
individually minor, but collectively significant, action taking place over a period of 

time (CEQ Regulations, 40 CFR 1508.7). 
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Large-scale Projects 
Construction and Operation of the Superconducting Supercollider, 
Ellis County, Texas (Department of Energy). 
Commercial Re-entry Vehicles for Space Transportation 
(Department of Transportation). 

Cumulative Impacts 
The Milner (FERC No. 2899), Twin Falls (FERC No. 18), Auger Falls 
(FERC No. 4797), and Star Falls (FERC No. 5797) Hydroelectric 
Projects on the Mainstem of the Snake River, Idaho (Federal Energy 
Regulatory Commission). 

Regulated Activities 
Air Emissions from Municipal Solid Waste Landfills - Background 
Information for Proposed Standards (Environmental Protection 
Agency). 
Calciners and Dryers in Mineral Industries - Background 
Information for Proposed Standards (Environmental Protection 
Agency). 
Kraft Pulp Mills - Background Information for Proposed Standards 
(Environmental Protection Agency). 
License Renewal of Nuclear Plants (Nuclear Regulatory 
Commission). 

Land Management Projects 
George Washington National Forest Land and Resource 
Management Plan, Virginia and West Virginia (Department of 
Agriculture, Forest Service). 

Coos Bay District Resource Management Plan and EIS, Coos, Curry, 
and Douglas Counties, Oregon (Department of the Interior, Bureau 

of Land Management). 
General Management Plan, Yosemite National Park, California 
(Department of the Interior, National Park Service). 

Routine Management Practices 
Proposed Closure of Bergstrom Air Force Base, Texas (Department of 
the Air Force). 
Alaska Pulp Corporation Long-term Timber Sale Contract, Kelp Bay, 
Tongass National Forest, Alaska (Department of Agriculture, Forest 
Service). 
Oil and Gas Leasing, Routt National Forest, Moffat, Routt, Jackson, 
Grand, Garfield, and Rio Blanco Counties, Colorado (Department of 

Agriculture, Forest Service). 
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e Continued Operation of Lawrence Livermore National Laboratories, 
Livermore, California (Department of Energy). 

e Wastewater Management, South Baldwin County, Alabama 
(Environmental Protection Agency). 

Public Programs and Policy Decisions 
e Proposed Federal Subsistence Management Program for Federal 

Public Lands in Alaska (Department of the Interior, Fish and 

Wildlife Service). 
e Proposed Revision to the Permanent Program Regulations 

Implementing Section 522(e) of the Surface Mining Control and 
Reclamation Act of 1977 - Regulatory DEIS (Department of the 
Interior, Office of Surface Mining, Reclamation, and Enforcement). 

A cursory review of the scope of these EISs is testimony to the fact that 

in addition to site-specific projects or individual-activity EISs, EISs have 

also been conducted for large-scale and long-term impacts of projects, 

cumulative impacts, impacts of land management projects, and the 

impacts of public programs, policy decisions, regulated activities, and 

routine management practices—activities that are not adequately or 

comprehensively covered by the variety of existing non-NEPA 

environmental legislation. 

Hypothesis 5 states that 

NEPA plays a role in enhancing cooperation, coordination, and 
integration among Federal agencies in ensuring that environmental 
issues are addressed in a comprehensive manner. 

Prior to NEPA's enactment, an overall legislative mandate to guide 

Federal agencies in ensuring comprehensive environmental protection 

was non-existent. The mandate was fragmented among environmental 

media such as air, water, land, and biota. Similarly, regulatory authority 

was fragmented among a variety of Federal, state, and local agencies with 

separate programs, organizations, and resources—often with overlapping 

boundaries of control. NEPA overcame this fragmented approach to 

environmental protection by calling for an integrated approach among 

Federal agencies for environmental protection. 
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As discussed in this chapter (see Section 3.6), under the CEQ regulations 

for implementing NEPA, a lead agency is required to supervise the 

preparation of an EIS if more than one Federal agency either: (i) proposes 

or is involved in the same action; or (ii) is involved in a group of actions 

directly related to each other because of their functional interdependence 

or geographical proximity. Federal, state or local agencies, including at 

least one Federal agency, may act as joint lead agencies to prepare an EIS. 

Furthermore, upon request of a lead agency, any other Federal agency 

which has jurisdiction by law must act as a cooperating agency. 

Additionally, any agency which has special expertise with respect to any 

environmental issue which should be addressed in the EIS may act as a 

cooperating agency. Finally, a state or local agency of similar qualifications 

may by agreement with the lead agency, become a cooperating agency. 

Lead agencies are to request the participation of each cooperating agency in 

the NEPA process at the earliest possible time, use the environmental 

analysis and proposals of cooperating agencies with jurisdiction by law or 

special expertise, and meet with a cooperating agency at its request. 

CEQ Regulations Section 1501.7 require an early and open process for 

determining the scope of issues to be addressed and for identifying the 

significant issues related to a proposed action. As soon as practicable after 

its decision to prepare an EIS and before the scoping process, the lead 

agency is to publish a notice of intent in the Federal Register. As part of 

the scoping process, the lead agency is required to invite the participation 

of affected Federal, state, and local agencies, any affected Indian tribes, the 

proponent of the action, and other interested persons. Upon completion 

of the DEIS, lead agencies are to obtain the comments of all Federal 

agencies which have jurisdiction by law or by special expertise with respect 

to any environmental impact involved or which is authorized to develop 

and enforce environmental standards. Finally, the CEQ Regulations 

provided a mechanism (through CEQ reviews) for the mediation and 
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resolution of interagency disagreements. Such a codified mechanism is 

not provided by any other non-NEPA environmental legislation. 

This broad and comprehensive requirement for coordination and 

integration among Federal agencies resulted from NEPA'’s requirements. 

This is not to imply that there was a total lack of coordination among 

agencies responding to the universe of non-NEPA legislation that are 

charged with the protection of specific aspects of human health or the 

environment. Rather it points to the preceding discussion with respect to 

Hypothesis 1—i.e., NEPA required that the disjointed review of impacts 

under specific legislation be combined so that interrelationships among 

these impacts could be considered and followed up by comprehensive 

mitigation measures. 

It is important to note that the preliminary analysis of the various 

hypotheses reflects the legislative mandate and requirements of NEPA as 

specified in the law and its implementing regulations. This preliminary 

evaluation of the research hypotheses is further evaluated in a Federal 

agency setting in Chapter 4, which examines the role of NEPA and other 

statutes in the U.S. Army Corps of Engineers’ water and related land 

resource activities under its civil works program, and Chapter 5, which 

presents a case study of a Corps-led water resources project EIS. 
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4.0 Role of NEPA and Other Statutes in U.S. 

4.1 

Army Corps of Engineers Activities 

Introduction 

This chapter provides a critical review of water and related land 

resources planning activities undertaken by the civil works program of the 

U.S. Army Corps of Engineers as well as the legislative framework under 

which these activities are conducted.26 This review focuses on the five 

research hypotheses presented in Section 2.5 of Chapter 2 and examined in 

Chapter 3. 

Section 4.2 discusses legislative, executive, and judicial roles and 
policies governing the Corps. 

Section 4.3 outlines the administrative and management framework 
of the Corps' civil works program. 

In Section 4.4, a Corps Planning and Implementation Process Model 
for water and related land resource activities incorporating the 
Corps' planning guidelines and the requirements of the WRC's 
Economic and Environmental Principles and Guidelines for Water 
and Related Land Resources Implementation Studies is portrayed in 
relationship to: 

(i) the mandate and requirements of NEPA and the CEQ 
Regulations, characterized as the Planning Requirements Model; and 
  

26 The discussions in this chapter draws primarily from the following sources: 

1. U.S. Army Corps of Engineers. EP 1165-2-1. Digest of Water Resources Policies and 
Authorities. February 15, 1989 (referred to as the"Digest"); 
2. U.S. Army Corps of Engineers. "Army Corps of Engineers Regulations for 
Implementing NEPA Procedures." 33 CFR 230; 45 FR 56761, August 25, 1980 (hereafter 
referred to as the "Corps Regulations"); 

3. U.S. Water Resources Council. Economic and Environmental Principles and 
Guidelines for Water and Related Land Resources Implementation Studies. March 10, 
1983 (referred to as the "Principles and Guidelines"; and 
4. Council on Environmental Quality. "CEQ Regulations for Implementing the 

Procedural Provisions of NEPA." Federal Register 43, 112 (1978): 25230-47 (referred to 

as the "CEQ Regulations"). 
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(ii) the non-NEPA legislative framework for Corps water and related 
land resource activities, characterized as the Implementation 
Requirements Model. 

Note that these three models were not drawn from existing 
literature but were specifically formulated to support the research 
presented in this document. 

e Section 4.5 further details the Corps' Planning and Implementation 
Process Model in relation to the Planning Requirements Model 
introduced in Section 4.4. 

e Section 4.6 further describes the non-NEPA legislative framework 
(i.e., the Implementation Requirements Model) introduced in 
Section 4.4. 

e Section 4.7 concludes this chapter with a summary and some 
observations with respect to the five research hypotheses. 

4.2 Legislative, Executive, and Judicial Roles and Policies 

4.2.1 The Legislative Role 

Legislation which governs the conduct of the Corps civil works program 

is contained in numerous Congressional enactments. While some water 

resource project purposes were established through specific legislation, 

others were established as a result of repetitive Congressional 

authorization of projects containing resource purposes incidental to the 

primary project purposes. Senate Environment and Public Works 

Committee (GSEPWC) and House Public Works and Transportation 

Committee (HPWTC) resolutions and specific legislation provide basic 

authorization for survey investigations and other feasibility studies 

conducted by the Corps. Generally, water and related land resource 

development activities recommended to Congress in response to study 

authorities are not to be implemented without being specifically adopted 

in law. The majority of the Corps’ water resource projects and programs 

fall into this category. However, Congress has delegated continuing 

authority to the Secretary of the Army for the construction of small 
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projects for navigation, flood control, beach erosion control, and bank 

protection that meet certain specified criteria. 

The Corps' civil works responsibility began with an act of Congress in 

1824 (4 Stat. 32, May 24, 1824) for the improvement of rivers and harbors 

for navigation. This led to legislation creating the Mississippi River 

Commission (21 Stat. 37, USC § 641-647, June 28, 1879), and the 

establishment of the Board of Engineers for Rivers and Harbors (BERH) 

(PL 154 - River and Harbor Act, June 13, 1902). The Corps functional 

responsibility has been incrementally expanded by a variety of 

legislation.2” These and subsequent acts and amendments have expanded 

the legislative basis for Corps participation to a broad range of water and 

related land resource activities. In addition, a variety of specific legislation 

regulating the Corps' activities have been enacted. 

4.2.2. The Executive Role 

The Executive Branch of the government is responsible for 

implementing the policies and programs established by law. The 

Department of the Army and the Corps are charged by Congress with 

water and related land resource development activities. The Executive 

Office of the President, acting directly, or through support offices, specifies 

policy, principles, methods, standards, and procedures on water and 

related land resource programs to be used by Federal agencies, including 

  

27These include: regulatory activities over waters (River and Harbor Act of 1899); 
hydroelectric power in dams (PL 241 - River and Harbor Act of 1912); flood control (PL 
367 - Flood Control Act of 1917); recreational navigation (PL 16 - 72nd Congress - 
Recreational Boating, 1932); recreation (PL 534 - Flood Control Act of 1944); irrigation 

(PL 534 - Flood Control Act of 1944); water supply (PL 534 - Flood Control Act of 1944); 
shore and beach erosion protection (PL 727 - 79th Congress - Shore Protection Cost 
Sharing, 1946); hurricane protection (PL 71 - 84th Congress - Hurricane Studies, 1955); 
fish and wildlife protection (PL 85-624 - Fish and Wildlife Coordination Act of 1958); 
water quality (PL 87-88 - Federal Water Pollution Control Act Amendments of 1961); 
protection of historical and archaeological resources (PL 89-665 - National Historic 
Preservation Act of 1966); comprehensive environmental protection (PL 91-190 - 
National Environmental Policy Act of 1969); protection of endangered species (PL 93- 

205 - Endangered Species Act of 1973); and wetlands development (PL 94-587 - Water 
Resources Development Act 1976) (U.S. Army Corps of Engineers 1989a: 2-1 - 2-3). 
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the Corps, in implementing their lawful mandates. Executive policies on 

water resource development consistent with policy established by law are 

issued through the Office of Management and Budget (OMB); Federal 

Regional Councils; the Water Resources Council (WRC); the Council on 

Environmental Quality (CEQ); and the Environmental Protection Agency 

(EPA). The role of these entities in Corps' activities are detailed in the 

following sections. 

4.2.2.1 Department of the Army 

The Secretary of the Army (SA) oversees the activities of the Corps and 

its civil works program. Civil works laws authorize action in the 

following ways: action by the SA; action under the direction of the SA and 

supervision of the Chief of Engineers (COE); and by the SA acting through 

the COE. The COE regularly submits reports to the SA for review and 

transmittal, along with the SA's comments and recommendations, to the 

OMB for its advice on the relationship of report recommendations to the 

programs of the President. The office of the Assistant Secretary of the 

Army for Civil Works (ASA [CW]) works with the office of the COE on 

general programming of the Corps' civil works budget; substantive policy 

issues; priorities for new starts; new or evolving functional areas for the 

Corps; and legislative drafting services requested by members of Congress. 

The ASA [CW] also reviews and transmits the proposed Corps civil works 

budget to OMB as a basis for the President's budget recommendations to 

Congress (U.S. Army Corps of Engineers 1989a: 2-5). 

4.2.2.2 Office of Management and Budget (OMB) 

The OMB coordinates Executive Branch reports on proposed legislation 

and reviews proposed projects to determine their relationship to the 

programs of the President and offers recommendations based on its 

review. It reviews proposed Executive Orders and assists in the 

preparation of the President's annual budget; assists in the formulation of 

the government's fiscal program; and supervises and controls the 

administration of the budget. Administration positions relating to fiscal 
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and budgetary matters are generally issued as OMB memoranda, circulars, 

and bulletins (U.S. Army Corps of Engineers 1989a: 2-5). 

4.2.2.3. Water Resources Council (WRC) 

Established by the Water Resources Planning Act of 1965 (PL 89-80, as 

amended), the WRC is composed of representatives from Federal agencies 

involved in natural resource development—the Secretaries of 

Agriculture, Army, Commerce, Energy, Housing and Urban Development, 

Interior, and Transportation; and the Administrator of the EPA. Heads of 

other Federal agencies having authorities and responsibilities relating to 

the work of the WRC may be invited by its Chairman to serve as associate 

members. In addition, representatives from the Department of Justice; 

OMB; and CEQ; the Chairmen of Inter-Agency Committees and River 

Basin Commissions; and Commissioners of the Federal Interstate 

Compact Commissions serve as observers. 

Principal functions of the WRC were specified under the three titles of 

the Water Resources Planning Act. Title I called for the preparation and 

maintenance of a national water assessment; the coordination of water 

and related land resources planning policies and programs with and 

among Federal participants; the establishment of principles, standards and 

procedures for Federal participants in the preparation of plans; and the 

formulation and evaluation of Federal water and related land resource 

projects by Federal agencies. Title II required the WRC to establish and 

assist river basin commissions, and inter-agency committees and 

coordinating groups; and coordinate and review river basin and regional 

plans and programs prepared by Federal and state interests.28 Title III 

required the WRC to administer Federal financial grants to states for water 

and related land resource planning. 

  

28 The six River Basin Comissions established pursuant to Title II were subsquently 
terminated in accordance with Executive Order 12319, February 1981. 
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Subsequent to NEPA's enactment, the WRC promulgated Principles, 

Standards, and Procedures (18 CFR, Parts 711, 713, 714 and 716) in 1973, and 

delegated to member agencies the responsibility for developing 

formulation and evaluation procedures consistent with the Principles and 

Standards. The Principles and Standards incorporated many of NEPA's 

impact assessment requirements. With respect to NEPA, note that except 

for the procedural duties specified in Section 102, the law provides no 

specific guidance for agency implementation and compliance, nor does it 

delegate responsibility for developing such guidance. Some guidance was 

available to agencies from the Principles and Standards. The CEQ, whose 

oversight powers were amplified by Executive Order 11514, Protection and 

Enhancement of Environmental Quality, issued three sets of progressively 

more detailed general guidelines for agency implementation of NEPA and 

prepared supplemental memoranda on implementation. In May 1977 the 

CEQ was authorized by presidential executive order to issue regulations 

that would make the EIS process more efficient and useful to Federal 

decision makers and the public. Final regulations for implementing NEPA 

procedures were adopted in November 1978. 

Following the CEQ's regulations, the WRC repealed the Principles and 

Standards in 1983 in accordance with Section 103 of the Water Resources 

Planning Act, as amended (42 USC § 1962-a2), and established the 

Economic and Environmental Principles and Guidelines for Water and 

Related Land Resources Implementation Studies (referred to as the 

"Principles and Guidelines") in 1983 to guide the Activities of the Corps 

and other water and related land resource agencies (U.S. Army Corps of 

Engineers 1989a: 2-6). 

4.22.4 Council on Environmental Quality (CEQ) 

Established by Title II, Section 202 of NEPA, the CEQ advises and assists 

the President with matters relating to the protection and enhancement of 

the nation's environment. The Council is composed of three members 

appointed by the President with the advice and consent of the U.S. Senate. 
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The CEQ advises and assists the President in providing leadership in 

protecting and enhancing the quality of the Nation's environment. It 

develops and evaluates Federal policies and activities on environmental 

quality. The CEQ's primary function in relation to water resources 

development is the preparation of regulations concerning the 

development of EISs by the Corps and other agencies (U.S. Army Corps of 

Engineers 1989a: 2-6). (The CEQ's Regulations for Implementing the 

Procedural Provisions of the National Environmental Policy Act, 40 CFR 

Parts 1500-1508 were discussed in Chapter 3.) 

4.2.3. The Judicial Branch 

Federal courts*? clarify and define the responsibilities and limitations 

placed by legislative statutes and the Constitution on the Corps' civil 

works activities. Judicial decisions have affected civil works policies in 

several areas: basic authority to construct or operate projects; 

administrative practices and other factors involved in project construction 

and operation; and the scope and applicability of legislative mandates and 

regulatory authorities (U.S. Army Corps of Engineers 1989a: 2-8). Federal 

courts respond to suits filed by private and non-profit groups and States 

over Corps activities and their compliance with Federal law. 

4.3 Management of the Corps' Civil Works Program 

The Office of the Chief of Engineers is the headquarters staff assisting 

the Chief of Engineers (COE) in planning, directing, and controlling the 

activities of the Corps. The Directorate of Civil Works, one of several 

directorates under the COE, is responsible for the supervision of planning, 

design, construction, operation and maintenance of the Corps’ civil works 

activities—such activities include management and improvement of 

rivers, harbors, and waterways for navigation; flood control; multi-use 

purposes; and shore protection projects or programs. In addition, the 

  

29Federal courts include the Supreme Court of the United States, the Court of Appeals 
operating in the eleven Federal Judicial Circuits and the District Courts operating in 
each circuit. 
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directorate is responsible for: the administration of laws to protect and 

preserve the navigable waters of the U.S.; the conduct and direction of 

emergency operations pursuant to special authorities for flood control and 

navigation; and the accomplishment of special projects. 

The bulk of the civil works program assigned to the COE is 

accomplished through delegation to the twelve divisions (headed by 

Division Engineers) eleven of which correspond to the eleven major 

watersheds in the U.S. (the Huntsville Division does not correspond to a 

watershed), and the thirty-six engineer districts (headed by District 

Engineers), which are the basic organizational units of the Corps. 

Supervisory offices of the Division Engineers have jurisdiction over 

specified geographical areas (based on watershed boundaries). Division 

Engineers: (i) administer the mission of the Corps involving civil works 

planning, engineering, construction, operation and maintenance of 

facilities and related real estate matters; and (ii) command and supervise 

districts assigned to their control. This supervisory responsibility includes 

review and approval of the major plans and programs of the districts, 

implementation of plans and policies of the Corps, and review and control 

of district operations. 

The engineer districts are the principal planning and project 

implementation offices of the Corps. District Engineers are responsible 

for: (i) the preparation of water resource studies in response to specific 

Congressional resolutions; (ii) the conduct of engineering design, and 

operations and maintenance studies; (iii) construction of civil works 

facilities; (iv) administration of laws for the protection and preservation of 

navigable waters of the U.S.; and (v) the acquisition, management, and 

disposal of real estate in connection with civil works and assigned military 

functions (U.S. Army Corps of Engineers 1989a: 4-2 - 4-5). 

The Digest of Water Resources Policies and Authorities (U.S. Army 

Corps of Engineers 1989a: 4-1) (hereafter referred to as the "Digest") states 
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that "decentralization through delegation of authority is a basic tenet of 

the Corps organization and structure." While managers at each level are 

to have sufficient authority to discharge their missions, compliance with 

guidance from above is to be monitored by inspections, staff visits, and 

various types of audits and management reports. Authority is delegated to 

the next subordinate manager if facts upon which to formulate a prudent 

decision are available to the manager; adequate resources, including 

trained and experienced personnel are available, or can be economically 

made available; and no restriction on delegating or discharging the 

authority has been imposed by law or regulation. 

4.4 Corps Planning and Implementation under NEPA and Other 
Environmental Legislation: An Analytical Framework 

Figure 4.1 provides an analytical framework for assessing the Corps' 

planning and implementation process for water and related land resources 

in light of the mandate and requirements of NEPA and other 

environmental legislation. It portrays a Corps Planning and 

Implementation Process Model for water and related land resource 

activities incorporating the Corps’ planning guidelines and the 

requirements of the WRC's Principles and Guidelines. This model is 

framed in relationship to: (i) the mandate and requirements of NEPA and 

the CEQ Regulations, characterized as the Planning Requirements Model 

(because NEPA and its EIS requirements apply primarily to the planning 

phase of the Corps planning and implementation process); and (ii) the 

non-NEPA legislative framework for Corps water and related land 

resource activities, characterized as the Implementation Requirements 

Model (because the non-NEPA legislation applies primarily to the 

implementation phase of the Corps planning and implementation 

process, especially with respect to permit requirements). 
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4.5 Corps Planning and Implementation Process Model in 
Relation to the Planning Requirements Model 

The Corps undertakes investigations of water and related land resource 

project proposals under Congressional authorization. Specific 

authorizations are in the form of legislative actions by Congress or 

resolutions by either the House Public Works and Transportation 

Committee (HPWTC) or the Senate Environment and Public Works 

Committee (SEPWC). Study authorizations are either unique, study- 

specific authorities; or standing, program authorities, called continuing 

authorities, under which specific studies related to the program authority 

may be undertaken at the discretion of the SA or the COE. The focus of 

these studies is on determining whether a Federal project responding to 

the problems and opportunities of concern should be recommended, 

within the general bounds of Congressional interest in authorizing 

Federal participation in water resources development (U.S. Army Corps of 

Engineers 1981: 5-1). The Corps' Planning and Implementation Process 

Model is detailed in relation to the Planning Requirements Model in 

Figure 4.2. It presents the sequence of 7 major tasks that make up the 

planning and implementation process: 

Pre-Authorization Planning Studies 
Plan Development 
Report Preparation, Review and Processing 
Project Authorization by Congress 
Post-Authorization Studies 

VI. Project Construction 
VII. Project Operation 

<2
HH
e 
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The model also depicts the relationship between Task II, Plan 

Development (involving 3 stages: Reconnaissance; Development of 

Intermediate Plans; and Development of Detailed Plans) and the 6 steps in 

the planning process as described in the WRC's Principles and Guidelines 

(U.S. Water Resources Council, 1983): 

Step 1: Specification of Problems 
Step 2: Inventory and Forecast 
Step 3: Formulation of Alternative Plans 
Step 4: Evaluation of Effects 
Step 5: Comparison of Alternative Plans 
Step 6: Selection of Recommended Plan 

Each of the first 5 of the 6 planning process steps are undertaken during 

each of the Plan Development stages. EIS preparation under NEPA is also 

presented in relation to these 7 tasks and 6 steps as the Planning 

Requirements Model in the figure. Sections in this chapter in which each 

of the model components are discussed are also identified in Figure 4.2. 
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Note: The Sections in this Implementation-related requirements of other 
Chapter in which each of the non-NEPA environmental legislation support 
models which make up this planning-related requirements of NEPA, 
framework are discussed are especially with respect to assessments of the 
shown in parantheses. nee significance of impacts 

Figure 4.1: Corps Planning and Implementation Under NEPA and Other 
Environmental Legislation: An Analytical Framework. 
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The following section discusses the Corps' pre-authorization planning 

studies. 

4.5.1 Pre-Authorization Planning Studies 

Pre-authorization planning studies undertaken by the Corps vary by 

purpose of investigation, geographical extent of study area (e.g., regions, 

river basins, and local areas), and degree of detail, as well as in terms of the 

number of participating agencies, nature of study authorization, and 

priority of need. Pre-authorization studies include Framework Studies and 

Assessments (Level A)3°; Regional or River Basin Studies (Level B)%!; and 

Implementation Studies (Level C)32 (U.S. Army Corps of Engineers 1989a: 

5-1 - 5-22). 

  

30Directed by the WRC with major participation by the Corps, these studies and 
assessments are generally of regional or national scope and are concerned with long- 
range (up to 50-year) projections for large geographical areas encompassing two or more 
river basins. Forecasts of future trends, problems, and needs with respect to water 

resources are made based on current demographic, economic, social, and environmental 
conditions and trends. These studies are designed to: 
e inventory the extent of water and related land resource problems, needs and desires 

of people for the conservation, development, and utilization of water and land 
resources throughout the region; 

e indicate the general approaches that appear appropriate for the solution of 
identified needs and problems; and 

e identify specific geographic areas with complex problems where more detailed 
regional or river basin (Level B), or implementation planning (Level C) 

investigations are required. 

31Reconnaissance-level regional or river basin studies directed by the WRC with study 
participation by the Corps are more limited in terms of the geographical extent of 
study area, but more detailed in scope than Level A framework studies. Prepared to 
resolve complex long-term problems identified by Level A studies and assessments, 
Level B studies are concerned with a broad array of multi-objective needs, vary in 
scope and detail, and: 

e involve Federal, state, and local interests in the area's water policy coordination 
and plan formulation; and 

* identify and recommend plans and programs to be pursued by individual, Federal, 
state, and local entities. 

32 Level C implementation studies are detailed program or project feasibility studies 
undertaken by the Corps for the purpose of recommending authorization or initiation of 
plans to address water resources problems or needs. These studies may be conducted to 
implement the findings, conclusions and recommendations of Level A and B studies. 

Plan formulation for implementation studies focus on the preparation of a 
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4.5.2 Plan Development 

According to the Corps’ Digest, plans are developed in three stages: 

Stage I - Reconnaissance; Stage II - Development of Intermediate Plans; 

and Stage III - Development of Detailed Plans. During the reconnaissance 

stage, a conceptual plan of study is formulated to guide subsequent 

planning. During the intermediate stage, a broad range of plans is 

developed and analyzed. In the final stage, plans are screened and detailed 

plans developed to furnish a basis for selection and recommendation. 

Stage I is referred to as the Reconnaissance Phase, and Stages II and III, in 

combination, are referred to as the Feasibility Phase (U.S. Army Corps of 

Engineers 1989a: 5-7). Activities during these three stages are discussed in 

detail in this section. 

During each stage, five major planning steps: (i) specification of 

problems and opportunities; (ii) inventory and forecast of resources; (iii) 

formulation of alternatives; (iv) plan evaluation; and (v) plan comparison 

are considered, culminating with (vi) the selection of a recommended 

plan (in Stage III). Iteration of these steps through each plan development 

stage is a key to successful implementation, to the extent that new 

information or further detail are likely to significantly change the 

identified problems or opportunities, or the alternatives plans (U.S. Army 

Corps of Engineers 1989a: 5-5). 

4.5.2.1 Stage I: Reconnaissance 

During the initial reconnaissance stage, the first five planning steps are 

addressed to determine whether further study is warranted, to define the 

  

recommended plan of action to meet long-term needs and alleviate problems in a 
manner consistent with other long-term plans. Plans are oriented towards an 
identified set of planning objectives for the study area. Designs, cost estimates and 
estimates of impacts and benefits are addressed in detail, and a specific course of 
action is recommended. Level C implementation studies take the form of Feasibility 
Studies, Legislative Phase I Studies, Investigations Under Continuing Authorities, 
Special Investigations, and Urban Studies. 
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scope and character of such further study and as a guide to subsequent 

planning. The primary emphasis during this stage is on specifying the 

broad range of problems and opportunities related to water resource 

management in the study area, and the related inventory and forecast. 

This stage generally involves analyzing a wide range of available data. 

Public involvement in encouraged. Stage I culminates with the 

preparation of a Reconnaissance Report (U.S. Army Corps of Engineers 

1989a: 5-7). 

4.5.2.2 Stages II & III: Development of Intermediate and Detailed Plans 

The intermediate stage emphasizes identifying and analyzing the broad 

range of alternatives for solving problems and realizing opportunities. 

The problems and opportunities are more narrow and specific than in the 

previous stage, where breadth is emphasized. Each plan represents uses of 

the water and related land resources by the Corps' mission-related 

purposes, or alternative viable uses of the same resources. This stage 

results in the formulation of an array of preliminary plans, including 

those emphasizing national economic development, environmental 

quality, and/or nonstructural attributes, for further consideration in Stage 

Il. 

During the final planning stage, emphasis is on further evaluating and 

comparing the intermediate alternatives carried into Stage III to produce 

detailed, implementable plans called candidate plans. The culmination of 

the planning process is the selection of the recommended plan. The basis 

for the recommended plan is to be fully reported and the plan itself must 

conform to the net benefit rule. This stage culminates with the 

development of a Feasibility Report, the expression of related views by the 

OMB, and the ASA(CW) report to Congress (U.S. Army Corps of Engineers 

1989a: 5-7). 
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4.5.3 Major Steps in the Planning Process: The WRC Principles and 
Guidelines 

The Economic and Environmental Principles and Guidelines for Water 

and Related Land Resources Implementation Studies (U.S. Water 

Resources Council, 1983) established pursuant to Section 103 of the Water 

Resources Planning Act of 1965 (PL 89-80) mandated principles and 

guidelines for use by Federal agencies in formulating and evaluating 

alternative plans for water and related land resources implementation 

studies—pre- or post-authorization project formulation or evaluation 

studies. Federal agencies and activities subject to the Principles and 

Guidelines include water resources project plans of: (1) the Corps of 

Engineers (civil works program); (2) the Bureau of Reclamation; (3) the 

Tennessee Valley Authority; and (4) the Soil Conservation Service. The 

Principles and Guidelines established the basic process for these Federal 

agencies in carrying out implementation studies. Activities conducted 

pursuant to the requirements of NEPA are to be fully integrated with this 

process (U.S. Water Resources Council 1983: 1). 

Currently, the Principles and Guidelines are reflected fully in the Corps’ 

guidance for planning studies contained in the following: 

ER 1105-2-10, EP 1105-2-15 - Planning Programs 
ER 1105-2-20 - Project Purpose Planning 
ER 1105-2-30, EP 1105-2-35 - General Planning Principles 
ER 1105-2-40, EP 1105-2-45 - Economic Considerations 

ER 1105-2-50, EP 1105-2-55 - Environmental Resources 

ER 1105-2-60 - Planning Reports 

Collectively, this guidance is considered to constitute the Planning 

Guidance Notebook, a basic textbook for Corps planners. The Corps is 

currently undertaking comprehensive revisions of this guidance and will 

combined existing guidance into a single document, ER 1105-2-100, 

Planning Guidance (U.S. Army Corps of Engineers 1989a: 5-4). 
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The following discussion focuses on the WRC's Principles and 

Guidelines rather than on the Corps' guidance so as to provide a broader 

Federal perspective. As mentioned above, the Corps’ guidance mirrors 

WRC's Principles and Guidelines to the fullest. The planning process as 

defined by the Principles and Guidelines begins with identifying or 

responding to problems and opportunities associated with the Federal 

objective and specific state and local concerns, and culminates in the 

selection of a recommended plan. The six major steps in this process are: 

1. Specification of the water and related land resources problems and 
opportunities (relevant to the planning setting) associated with the 
Federal objective and specific state and local concerns. 

2. Inventory, forecast, and analysis of water and related land resource 

conditions within the planning area relevant to the identified 
problems and opportunities. 
Formulation of alternative plans. 
Evaluation of the effects of alternative plans. 
Comparison of alternative plans. 
Selection of a recommended plan based upon the comparison of 
alternative plans. 

D
I
E
 

The planning process is dynamic, and several iterations of the various 

steps may be required to sharpen the planning focus or change its 

emphasis as new data are obtained, or as the specification of problems or 

opportunities change or becomes more clearly defined (U.S. Water 

Resources Council, 1983: 2). The various steps as outlined in Principles 

and Guidelines are discussed in detail in the following sections. 

4.5.3.1 Step 1: Specification of Problems and Opportunities 

The Principles and Guidelines specify that the desire to alleviate 

problems and realize opportunities (for current and future conditions) are 

to be specified for the planning area in terms of the Federal objective and 

specific state and local concerns—problems and opportunities are to be 

defined to reflect a broad range of alternatives, and in a manner that 

meaningful levels of achievement may be identified. This will facilitate 
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the formulation of alternative plans in cases where there may be financial, 

environmental, technical, legislative, or administrative constraints on the 

total alleviation of a problem or realization of an opportunity. Further, 

the problems and opportunities are to reflect the specific effects that are 

desired by groups and individuals, as well as opportunities declared to be 

in the national interest by Congress or the Executive Branch (U.S. Water 

Resources Council 1983: 2) 

4.5.3.2 Step 2: Inventory and Forecast 

The potential for alleviating problems and realizing opportunities is 

determined during inventorying and forecasting. The inventory and 

forecast of resource conditions are to be related to the problems and 

opportunities identified in Step 1. Major emphasis is to be placed in 

projecting the without-plan condition (the most likely future condition 

which will develop without the actions considered by the study) in terms 

of economic, ecological, cultural, aesthetic, and social factors. 

The Principles and Guidelines requires the development of an 

inventory to determine the quantity and quality of water and related land 

resources of the planning area, and to identify opportunities for the 

protection and enhancement of these resources. The inventory is to 

include data appropriate to the identified problems and opportunities, as 

determined by scoping, and the potential for formulating and evaluating 

alternative plans. The inventory does not necessarily have to include an 

exhaustive listing of resources of the area—however, it is to describe the 

existing conditions and serve as the baseline for forecasting with- and 

without-plan conditions; the most likely future condition without a plan 

is to be used for evaluating the effects of alternative plans. 

Inventory and forecasting is to also include an analysis of the identified 

problems and opportunities and their implications for the planning 

setting. Resource inventories are to be limited to resources affected by the 

problems and opportunities, or those likely to be affected by alternative 
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plans. In addition, as alternative plans are developed or refined, the 

adequacy of these resource inventories is to be reassessed. This assessment 

is in turn to be used to redefine the specific problems and opportunities 

associated with the Federal objective and other state and local concerns. 

Based on this analysis, an appraisal is to be made of the potential for 

alleviating problems and realizing opportunities. The appraisal provides 

guidance on the possible scope and magnitude of actions needed to address 

each problem or opportunity. This appraisal is to identify possibilities for 

management, development, preservation, and other opportunities for 

action. Resource inventories and forecasts may suggest additional 

problems or opportunities—these possibilities will indicate the resource 

capabilities relative to specific commodities, services, or environmental 

amenities desired by the public. By proper selection of these development 

or management possibilities, alternatives may be formulated for each 

problem or opportunity (U.S. Water Resources Council 1983: 6). 

4.5.3.3 Step 3: Formulation of Alternative Plans 

Alternative plans are to be formulated in a systematic manner to ensure 

that all reasonable alternatives are evaluated. Usually a number of 

alternative plans are identified early in the planning process and become 

more refined through additional development and through subsequent 

iterations. Additional alternative plans may be introduced at any time. 

The Principles and Guidelines provide detailed guidance for, the 

formulation of alternative plans. 

4.5.3.4 Step 4: Evaluation of Effects 

The evaluation of the effects of each alternative plan consist of an 

assessment and an appraisal. The assessment measures or estimates the 

effects of an alternative, and determines the difference between with- and 

without-plan conditions for each alternative for the National Economic 

Development (NED), Environmental Quality (EQ), Regional Economic 

Development (RED), and Other Social Effects (OSE) accounts. Appraisal is 
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the process of assigning social values to the technical information 

gathered as part of the assessment process. Since technical data concerning 

benefits and costs in the NED account are expressed in monetary units, the 

NED account already contains a weighting of effects. Thus, appraisal is 

applicable only to the EQ, RED, and OSE evaluations (U.S. Water 

Resources Council 1983: 13). 

The Principles and Guidelines require the results of the evaluation to be 

displayed, and provide specific guidelines, summarized below: 

1. Displays are graphs, tables, drawings, photographs, summary 
statements, and other graphics in a format that facilitates the analysis 
and comparison of alternative plans. Concise, understandable 
displays are helpful during the planning process and provide 
documentation in compliance with NEPA. 

2. Displays are to facilitate the evaluation and comparison of 
alternative plans necessary to make the following determination: 

a. the effectiveness of given plans in solving the problems and taking 
advantage of the opportunities identified in the planning process; 

b. what must be given up in monetary and non-monetary terms to 
enjoy the benefits of the various alternative plans; and 

c. the differences among alternative plans. 

The content and format of the displays are to be determined by the 

planning agency according to the following guidance: 

1. existing and forecasted resource conditions without any of the 
alternative plans and the problems and opportunities related to the 
planning setting are to be reported; and 

2. displays regarding reasonable alternatives, including those required 
by NEPA, are to include the following items: (i) measures in each 
plan; (ii) effects in the NED account; and (iii) other effects, when 

shown in either the EQ, RED, and OSE accounts, or in some other 

appropriate format (U.S. Water Resources Council 1983: 13-14). 
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4.5.3.5 Step 5: Comparison of Alternative Plans 

The comparison of plans focuses on the differences among the 

alternative plans as determined in the evaluation phase—differences are 

organized on the basis of the effects in the four accounts, or on a 

combination of the NED account and another appropriate format showing 

other significant effects (U.S. Water Resources Council 1983: 3). 

4.5.3.6 Step 6: Plan Selection 

After consideration of the various alternative plans, their effects and 

public comments, a plan is selected. The Principles and Guidelines 

provide the following guidelines: 

1. the alternative plan with the greatest net economic benefit consistent 
with protecting the Nation's environment (the NED plan) is to be 
selected, unless the Secretary of a department or head of an 
independent agency grants an exception when there is some 
overriding reason for selecting another plan, based upon other 
Federal, state, local, and international concerns; 

the alternative of taking no action is to be fully considered; 

plan selection is made by the agency decision-maker for Federal and 
Federally-assisted plans. Agency officials and state and local sponsors 
may recommend selection of a plan other than the NED plan. The 
agency decision-maker (the Secretary of a department or the head of 
an independent agency) will determine whether the reasons for 

selecting a plan other than the NED plan merit the granting of an 
exception; 

the basis for selection of the recommended plan is to be fully 
reported, including considerations used in the selection process; and 

plans are not to be recommended for Federal development if they 
would physically or economically preclude non-Federal plans that 
would likely be undertaken in the absence of the Federal plan and 
that would more effectively contribute to the Federal objective when 
comparably evaluated (U.S. Water Resources Council 1983: 14-15). 
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In terms of displaying the effects, additional guidelines are provided: 

1. for the recommended plan, an aggregate display of effects on natural 
and cultural resources should be included; 

2. a matrix should be included which shows existing or planned 
Federal and non-Federal projects or facilities having significant 
economic, environmental, or physical interactions with the 
recommended plan together with a brief narrative description of 
these interactions; and 

3. alternative actions that were considered but were not developed into 
plans should be described briefly. The descriptions should include 
the measures and effects and the reasons for not proceeding further 
(U.S. Water Resources Council 1983: 13-14). 

The Digest (U.S. Army Corps of Engineers 1989a: 5-6) provides 

additional guidance for plan selection by the Corps—plans recommended 

for Corps implementation are to meet two basic criteria: (i) the net benefit 

rule; and (ii) Corps authority to implement the plan. The net benefit rule 

provides that projects must be justified on the basis that combined 

beneficial NED and EQ effects exceed combined adverse NED and EQ 

effects. Measures recommended for Corps implementation as EQ 

improvements are to take advantage of opportunities created by, or related 

to, a water resource project recommended for implementation by the 

Corps, or receive advance approval of the Director of Civil Works. Plan 

selection is based on a comparison of the evaluated effects, primarily NED 

and EQ. However regional, social, and other effects may also be 

considered. 

The relationship between the three plan development stages and the 6 

steps in the planning process is presented in Figure 4.3. As discussed with 

respect to Figure 4.2, the first 5 of the 6 steps in the planning process are 

undertaken during each of the 3 stages of Plan Development. Figure 4.3 

shows how, with the increasing specificity of plans through the 3 stages, 

succeeding steps in the planning process become increasingly critical. For 
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example, Steps 1 (Specification of Problems) and 2 (Inventory and Forecast) 

are critical during Stage 1 (Reconnaissance). However, During Stage II 

(Intermediate Plans), Step 3 (Formulation of Alternative Plans) is the most 

critical. Similarly, during Stage III (Detailed Plans), Steps 3 (Formulation 

of Alternative Plans), 4 (Evaluation of Effects), and 5 (Comparison of 

Alternative Plans) become critical. 

4.5.3.7 Overlaps Between NEPA's EIS Requirements and WRC’s 
Principles and Guidelines 

Hypothesis 2 presented in Chapter 2 states that 

Extensive overlaps exist between NEPA’s EIS requirements and the 
Principles and Guidelines for water and related land resources 
implementation studies. 

At the heart of NEPA's EIS process are the following four steps (Chapter 

3, Section 3.6.7.6 to 3.6.7.9 provided a detailed discussion of these steps): 

Description of the purpose and need for the action. 
Description of alternatives including the proposed action. 
Description of the affected environment. 
Evaluation of the environmental consequences of the alternatives 
including the proposed action. 

P
W
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The planning process as defined by the Principles and Guidelines (U.S. 

Water Resources Council 1983) and reflected in the Corps’ planning 

guidance begins with identifying or responding to problems and 

opportunities associated with the Federal objective, and specific state and 

local concerns, and culminates in the selection of a recommended plan. 

The first four major steps in this process are listed below (Section 4.5.3 of 

this Chapter contained a detailed discussion of these steps): 

1. Specification of the water and related land resources problems and 
opportunities (relevant to the planning setting) associated with the 
Federal objective, and specific state and local concerns. 
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2. Inventory, forecast, and analysis of water and related land resource 
conditions within the planning area relevant to the identified 
problems and opportunities. 
Formulation of alternative plans. 
Evaluation of the effects of alternative plans. w=

 
Oo

 

Based on a preliminary review, it was hypothesized that: 

e Step 1 in both processes are comparable; 
e Step 3 of the NEPA EIS process is comparable to Step 2 of the 

Principles and Guidelines' mandated process; 
e Step 2 of the NEPA EIS process is comparable to Step 3 of the 

Principles and Guidelines’ mandated process; and 
e Step 4 in both processes are comparable. 

Figure 4.4 and Table 4.1 detail this comparability. 

The Principles and Guidelines point out that "these guidelines establish 

the basic process for Federal agencies in carrying out implementation 

studies. Activities conducted pursuant to the requirements of the 

National Environmental Policy Act (NEPA) (42 USC 4321, et. seq.) are to be 

fully integrated with this process. The accounts described in these 

guidelines encompass, and are consistent with, the concept of human 

environment as used in NEPA and the appropriate portions of the NEPA 

regulations established by the CEQ in 40 CFR 1500-1508" (U.S. Water 

Resources Council 1983: 1). Beyond this initial recommendation for the 

integration of the guidelines with NEPA's requirements, no specific 

procedures or mechanisms are provided to ensure this integration on the 

part of agencies covered by the Principles and Guidelines—except for one 

table comparing the requirements contained in Appendix B of the 

Principles and Guidelines (Table 4.1 in this Chapter is an adaptation of the 

table from the Principles and Guidelines). 
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Table 4.1: Comparison of NEPA's EIS Requirements and 
Requirements of Principles and Guidelines. 
  

NEPA EIS REQUIREMENTS REQUIREMENTS OF 
(CEQ Regulations, 40 CFR 1500-1508) PRINCIPLES AND GUIDELINES 
  

Step 1: Description of Purpose and Need 

Step 2: Description of Alternatives 

* Present effects in comparable form ¢ None 
e Explore and evaluate alternatives ¢ General evaluation requirements; 

EQ evaluation process 
¢ Substantial treatment of each alternative ¢ Detailed definition and inventory stage; 

considered in detail Detailed assessment and appraisal stage 
¢ Include alternatives beyond agency jurisdiction| « None 

e Include no action alternative ¢ Forecast without-plans condition process 
¢ Identify preferred alternative(s) e None 
e Include mitigation measures ¢ None 

Step 3: Description of Affected Environment Inventory Resources Phase 

Step 4: Evaluation of Consequences 

¢ Effects of alternatives ¢ Assess and appraise effects phase 
e Unavoidable adverse effects ° Appraise effects phase 

¢ Relationship between local short-term uses of | ¢ Duration; location 

man's environment and maintenance and 

enhancement of long-term productivity 
¢ Irreversible and irretrievable commitment of ¢ Duration 
resources 

¢ Direct effects ¢ Forecast without-plans condition process; 

Forecast with-plans condition process 
¢ Indirect effects ¢ Forecast without-plans condition process; 

Forecast with-plans condition process 
¢ Conflicts between the recommended plan (or e Institutional recognition 

candidate plans) and land use objectives 

e Energy requirements e None 
| © Natural or depletable resource requirements e EQ evaluation process 

| ¢ Urban quality, historic, and cultural resources | ¢ EQ evaluation process 
e Mitigation means ¢ None       
Source: Adapted from: U.S. Water Resources Council. Economic and Environmental 

Principles and Guidelines for Water and Related Land Resources Implementation 
Studies. March 10, 1983. p. 137 
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4.5.4 Corps Regulations for Implementing NEPA Procedures 

CEQ Regulations 40 CFR 1507.3 required all Federal agencies to adopt 

procedures to ensure that decisions are made in accordance with the 

policies and purposes of NEPA (see Section 3.6.3 in Chapter 3). The U.S. 

Army Corps of Engineers Regulations for Implementing NEPA 

Procedures (33 CFR 230) provide guidance for implementation of the 

procedural provisions of NEPA for the civil works program of the Corps. 

Corps Regulations 33 CFR 230.6 list all actions normally requiring an 

EIS.33 These include: 

¢ feasibility reports for authorization and construction of major 
projects; 

¢ proposed changes in projects which increase size substantially or add 
additional purposes; and 

¢ proposed major changes in the operation and/or maintenance of 
completed projects. 

Actions normally requiring an EA but not necessarily an EIS include: 

e Regulatory Actions. Most permits normally require an EA. 
e Authorized Projects and Projects Under Construction. Changes 

which may be approved under the discretionary authority of the 
Secretary of the Army. 

¢ Continuing Authorities Program. Projects recommended for 
approval of the COE under various authorities. 

¢ Construction and Operations and Maintenance. Changes in 
environmental impacts which were not considered in the project EIS 
or EA. 

¢ Real Estate Management and Disposal Actions. Disposal of civil 
works projects or real property, or grants of leases or easements 
(Corps Regulations 33 CFR 230.7). 

4.5.5 Report Preparation, Processing, and Review 

  

33 District commanders may consider the use of an EA on these types of actions if early 
studies and coordination show that a particular action is unlikely to have a 
significant impact on the quality of the human environment. 
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The Digest provides an overview (U.S. Army Corps of Engineers 1989a: 

7-1 - 7-8), summarized below, on the preparation, processing, and review 

of pre-authorization planning reports including NEPA-related reports. 

Appendix A of the Corps’ Regulations on Implementing the Procedures of 

NEPA (33 CFR 230) also provide guidance on processing Corps NEPA 

documents. 

4.5.5.1 Step 1: Assignment 

Investigations of potential water resources projects by the Corps are 

authorized in acts or resolutions of Congress. After the President has 

signed a Congressional act authorizing an investigation, or after the Corps 

has received formal notification of a committee resolution authorizing an 

investigation, the Corps assigns the task to the Division Engineer who has 

jurisdiction in the area subject to the investigation. The task is in turn 

assigned to the District Engineer for the location. 

4.5.5.2 Step 2: Report Preparation 

Planning reports are prepared by the Corps to document the results of 

Level A, B, or C studies. Reports are required to make fully supported 

recommendations or provide useful planning information in response to 

a problem, need, or opportunity. These reports are to document the logic 

of the planning process and its conclusions. The body of the report is to be 

structured in accordance with the four functional planning tasks: problem 

identification; formulation of alternatives; impact assessment; and 

evaluation. 

A concise EIS as required by NEPA is to be part of the report. The 

District Commander and District Engineer are to prepare a draft feasibility 

report combining or integrating the draft EIS or EA, and draft FONSI (as 

appropriate), or a separate NEPA document. The NEPA documents are to 

be circulated to Federal agencies, and to organizations and members of the 

public known to have an interest in the study. Copies are also forwarded 

to EPA's Office of Federal Activities for filing. After receiving and 
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evaluating comments, the District Commander is to prepare the final 

report and EIS or EA and FONSI (as appropriate) and submit it to the 

Division Commander for review. 

45.5.3 Step 3: Division Review 

After the report (generally referred to either as a survey or feasibility 

report) with the EIS is completed by the District Engineer, it goes through a 

series of formal checks or reviews on project design, analysis, formulation 

and presentation. The first check is a division review to ensure that 

required regulations and standards of professional practice are observed in 

the investigations. The principles and procedures prescribed in the Corps' 

Engineer Manuals and Regulations and the requirements of the Principles 

and Guidelines of the WRC are the basis for division review. 

4.5.5.4 Step 4: Washington-Level Review and Decision-Making 

Once the division review is complete, the Division Commander issues 

a public notice of report issuance and transmits the report and EIS to the 

Washington Level Review Center (WLRC) to initiate concurrent review 

and decision-making by the BERH,*4 the COE, and the ASA(CW). 

A period of 30 days following issuance of the public notice is allowed so 

that interested parties may send their views to WLKRC so that they may be 

considered during the Washington level decision process. When received 

by WLRC, an initial appraisal is made to determine whether the report 

needs to be modified before state and agency reviews are requested—if 

modifications are needed, WLRC will request the Division Engineer to 

have necessary changes made. When they have been made, the 90-day 

state and agency review will be initiated and the FEIS filed with the EPA. 

  

34 The BERH conducts independent reviews of planning documents and special reports as 
requested by act of Congress or resolutions of Congressional Committees, or as directed 
by the COE. These reviews are for the purpose of determining the advisability of 
authorizing the construction of works for water and related land resource development. 
The board also reviews some Phase I General Design Memoranda (U.S. Army Corps of 
Engineers, 1981: 4-5) 
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The Division Engineer is responsible for filing the FEIS with the EPA; the 

District Engineer is responsible for distribution of the FEIS. 

The decision making process is initiated with a WLRC briefing of BERH, 

COE, and ASA(CW) representatives that completes the concurrent review 

process. Each of these entities then acts independently and sequentially 

(BERH, COE, and ASA(CW) in that order) on the report. Each entity 

documents its decision on the feasibility report within 30 days after the 

preceding entity has forwarded its recommendations. The non-Federal 

sponsor is kept abreast of the review and decision-making process and 

consulted on modifications, as appropriate. 

4.5.5.5 Step 5: Referral to States and Other Agencies 

The proposed report of the COE and the final EIS, together with the 

reports of the District and Division Engineers, BERH, and other pertinent 

information are submitted to the governors of affected states as well as to 

other Federal agencies having general or specific interest in the 

investigation for their review and comment. States and agencies may 

provide comments to the WLRC, for subsequent consideration by the 

BERH, COE, and ASA(CW), within 90 days. At this time, the FEIS (usually 

included in the body of the District Engineers report) is filed with the EPA. 

4.5.5.6 Step 6: OMB Review 

Upon receiving the comments of states and other Federal agencies, the 

final report and EIS, along with a copy of the ASA(CW)'s proposed letter 

of transmittal to Congress, is furnished to OMB by the AS(CW) for review 

and determination of the relationship of the proposed action to the 

programs of the President. 

4.5.5.7 Step 7: Submission by the Secretary of the Army to Congress 

After OMB provides its views, the SA signs the ROD and transmits the 

report and EIS of the Corps along with accompanying papers to Congress. 
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This constitutes the final step in the process of feasibility studies 

authorized by Congress. 

4.5.6 Project Authorization by Congress 

Projects undertaken under the civil works program receive specific 

authorization by legislative action of Congress, except for projects under 

certain continuing or special authorities. Reports submitted to Congress 

by the SA are referred to the Senate Environment and Public Works 

Committee (SEPWC) and the House Public Works and Transportation 

Committee (HPWTC). Reports that contain recommendations for 

authorization or information which should be made readily available for 

future reference are printed as a House or Senate document and become 

the basis for Congressional authorization action; reports which do not 

contain recommendations for authorization are usually not printed but 

are available to the committees for consideration. The committees or 

individual members of Congress may introduce a special bill proposing 

authorization of a particular project. Usually, the reports are accumulated 

and are considered by the committees for inclusion in an omnibus 

authorization bill; however, projects of less than $15 million Federal cost 

may be approved by resolutions of both committees. 

The SEPWC and the HPWTC establish a schedule of hearings—the 

Corps is permitted to present a brief summary of information; in addition, 

interested members of Congress, other Federal agencies, the states, and the 

public may also present their views. 

Section 201 of the Flood Control Act of 1965 (PL 89-298), as amended, 

provides a procedure for authorization of projects with an estimated 

Federal first cost of construction of less than $15 million. Under the 

Section 201 procedures, qualifying projects may be authorized upon 

adoption of approval resolutions by SEPWC and HPWTC. The decision to 

recommend authorization in accordance with Section 201 is made in the 

letter transmitting the study report to Congress—use of this authority will 
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be recommended by the SA only in those cases where there is little or no 

controversy and there is no departure from established policy. 

For water resource development projects, a period of time usually 

elapses between the submittal of a feasibility report and authorization and 

funding of the project for construction. To ensure that recommendations 

made in the feasibility report are still viable at the time of Congressional 

authorization, the feasibility studies of hydrology, alternatives, designs, 

costs, impacts, and benefits, and information concerning local cooperation 

and public acceptability are reviewed, refined, and updated as necessary in 

post-authorization planning studies on the basis of current physical, 

economic, environmental, and social conditions. Appropriate changes 

may be recommended. 

4.5.8 Coordination with Federal, State, and Local Interests 

According to the Digest (U.S. Army Corps of Engineers 1989a), it is the 

policy of the Corps to coordinate and resolve differences among Federal, 

state, and local interests whenever possible. The Flood Control Act of 1936 

(PL 738, as amended); the River and Harbor Act of 1958 (PL 85-500, as 

amended); the National Environmental Policy Act of 1969 (PL 91-190, as 

amended); the Fish and Wildlife Coordination Act of 1958 (PL 85-624, as 

amended); the Clean Water Act of 1972 (PL 92-500, as amended); the 

National Historic Preservation Act of 1966 (PL 89-655, as amended); and a 

variety of other legislation specifically require coordination among 

Federal, state, and local interests. In addition, formal and informal 

agreements with other agencies, and coordination precedents make 

coordination an integrated part of the water resources planning and 

development process. 

Planning investigations are conducted so that the concerns of affected 

agencies, and state or local interests are fully integrated into the planning 

process. Where differences remain in spite of adequate field coordination, 

the Corps attempts to resolve such differences or to arrive at an acceptable 
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working compromise with affected interests. The Digest notes that the 

Corps has never made recommendations to the Congress over the express 

disapproval of the Governor of the affected state. At the agency level, 

coordination with other agencies is accomplished by the Corps through 

the transmittal of its proposed report, including the EIS, to affected states. 

Federal participation in the form of advice and assistance is sought from 

other agencies for those study components or features for which such 

agencies have an expertise. Letter expressing the views of Federal, state, 

and local interests are included in study reports and are transmitted to 

Congress along with the Corps’ report. 

4.5.9 Corps and NEPA Public Participation Requirements and 
Mechanisms 

The Principles and Guidelines require that interested and affected 

agencies, groups, and individuals be provided opportunities to participate 

throughout the planning process. The responsible Federal agency is to 

contact and solicit the participation of: other Federal agencies; appropriate 

regional, state, and local agencies; national, regional, and local groups; 

other appropriate groups such as affected Indian tribes; and individuals. 

The Principles and Guidelines also call for a coordinated public 

participation program to be established with willing agencies and groups. 

Efforts to secure public participation are to be pursued through appropriate 

means such as public hearings, public meetings, workshops, information 

programs, and citizen committees (U.S. Water Resources Council 1983: 3). 

Mirroring the Principles and Guidelines, the Corps’ Digest of Water 

Resources Policies and Authorities also notes that the objectives of public 

participation are to provide information about proposed Federal activities 

to the public; make the public's desires, needs, and concerns known to 

decision-makers; to provide for consultation with the public before 

decisions are reached; and to take into account the public's views in 

reaching decisions (U.S. Army Corps of Engineers 1989a: 5-7). Generally, 

public involvement in the Corps’ planning processes occurs, as shown in 

Figure 4.5, during problem specification, formulation of alternatives, and 

comparison of alternative plans. 
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Corps Plan Development Stages and 
Steps in the Planning Process 
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Figure 4.5: Corps and NEPA Public Participation Requirements. 
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The CEQ Regulations for Implementing NEPA require agencies to: 

1. make efforts to involve the public in preparing and implementing 
their NEPA procedures; 

2. provide public notice of NEPA-related hearings, public meetings, 
and the availability of environmental documents to inform persons 
or agencies who may be interested or affected; 

3. hold or sponsor public hearings or public meetings whenever 
appropriate or in accordance with statutory requirements applicable 
to the agency; 
solicit appropriate information from the public; 
explain in its procedures where interested persons can get 
information or status reports on EJSs and other elements of the 
NEPA process; and 

6. make available to the public, EISs, the comments received, and any 

underlying documents in accordance with the provisions of the 
Freedom of Information Act (5 USC § 552) (40 CFR 1506.6). 

G
T
 

As shown in Figure 4.5, public participation during the NEPA EIS 

process occurs subsequent to publication of the NOI, during the scoping 

step, and upon completion of the DEIS. Finally, after the Corps Feasibility 

Report incorporating the EIS is completed at the district level, it goes 

through a division-level review. Upon completion of the division 

review, the Division Commander issues a public notice of report issuance 

and transmits the report and EIS to the Washington-Level Review Center 

(WLRC) to initiate concurrent review and decision-making by the BERH, 

COE, and ASA(CW)—a period of 30 days following issuance of the public 

notice is allowed for interested parties to send their views to the WLRC so 

that they may be considered during the Washington-level decision 

process. 
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4.6 The Non-NEPA Legislative Framework for Corps Water 
and Related Land Resource Activities: An Implementation 
Requirements Model 

This section models the non-NEPA legislative framework within 

which the Corps undertakes its civil works projects (see Figure 4.6). 

e Section 4.6.1 details all major environmental protection legislation 
pertinent to the Corps activities. 

e Section 4.6.2 reviews the Corps’ permit program regulations (as 
codified in 33 CFR 320-330). 

¢ Section 4.6.3 identifies the Corps' policies for evaluating permit 
applications through the public interest review. 

e Finally, Section 4.6.4 highlights the relationships among Corps and 
other Federal agency programs with respect to functions, authorities, 
jurisdictions, and interests in different phases of land and water 

resources conservation and development. 

This non-NEPA legislative framework characterized as the 

Implementation Requirements Model in Figure 4.6 displays key non- 

NEPA legislation and policies governing the Corps. It is characterized as 

such because the non-NEPA legislation applies primarily to the 

implementation phases of the Corps planning and implementation 

process—the Project Construction and Project Operation phases. 

However, it may be noted that the implementation-related requirements 

of non-NEPA environmental legislation with respect to permit-, standard- 

, program-, and consultation- 

related requirements support the planning-related requirements of NEPA 

(especially with respect to determinations of the significance of impacts). 
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Figure 4.6: Non-NEPA Legislative Framework for Corps Water and Related 
Land Resource Activities: An Implementation Requirements Model. 
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Taken together, this comprehensive framework covers the entire 

spectrum of environmental issues of concern as they relate to water and 

related land resource activities undertaken by the Corps. In order to better 

understand this fact, consider that all EISs are undertaken in tandem with 

the process of screening for the applicability of Federal and state 

environmental statutes and policies. An illustrative example of how this 

screening process is framed is discussed below in terms of the questions to 

be asked and the resulting determination of the need for a permit, 

consultation, or review.2> Note that this example, and the discussions that 

follow in Sections 4.6.1 through 4.6.4, by no means covers the entire body 

of Federal and state environmental protection legislative and policy 

mandates and requirements. The purpose of this discussion is to establish, 

at a fairly significant level of detail, the role of other legislation and 

policies in the NEPA EIS process as they relate to the Corps civil works 

projects. 

The screening process may be framed in terms of a series of questions as 

presented below: 

Air Quality 
e Does the project or action involve emissions of pollutants to the air? 

If yes, a PSD or an NSPS permit may be required under the Clean Air 
Act of 1955 (PL 93-523, as amended). 

Water and Related Land Resources 
¢ Does the action involve the discharge of pollutants into waters of the 

United States or into the ocean? 
If yes, an NPDES permit may be required under Sections 401(a) and 
402(a) of the Clean Water Act of 1972 (PL 92-500, as amended). These 
requirements are described in detail in Section 4.6.2 of this chapter. 

e Will the action require the discharge of dredged or fill materials into 
waters of the United States? 

  

35 This basic list of screening questions is adapted from a discussion on permitting needs in: 
The National Environmental Policy Act (NEPA) Process (Murthy 1988: 45). 
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If yes, a Corps of Engineers permit and state certification may be 
required under Section 404(a) of the Clean Water Act of 1972 (PL 92- 
500, as amended). These requirements are described in detail in 
Section 4.6.2 of this chapter. 

e Does the project require structures or work such as dredging in 
navigable waters of the United States? 
If yes, a Corps of Engineers permit (as required under the Corps’ 
Permit Program Regulations (33 CFR 320-330)) may be required. 
These requirements are described in detail in Section 4.6.1 of this 
chapter. 

e Is the action located within a floodplain or wetland area? 
If yes, a floodplains/wetlands review (as required under the Corps’ 
Permit Program Regulations: Policies for Evaluating Permit 
Applications (33 CFR 320.4)) may be in order. These requirements 
are described in detail in Section 4.6.3 of this chapter. 

e Will the action impact a coastal zone area? 
If yes, state coastal zone management consultations may be necessary 
(as required by Section 307(c) of the Coastal Zone Management Act of 
1972 (PL 92-583, as amended)). These requirements are described in 
detail in Sections 4.6.3 and 4.6.4 of this chapter. 

e Will the project modify or impact a waterway? 
If yes, a fish and wildlife review may be necessary (as required by the 
Fish and Wildlife Coordination Act of 1958 (PL 85-624, as amended)). 

These requirements are discussed in Section 4.6.2 of this chapter. 

e¢ Will the action affect a wild and scenic river area or areas designated 

as potential additions to the Wild and Scenic River System? 
If yes, a review by the Secretaries of either the Department of Interior 
or Agriculture may be required under the Wild and Scenic Rivers 
Act of 1968 (PL 90-542, as amended). These requirements are 
discussed in Sections 4.6.2 and 4.6.4 of this chapter. 

e Will the project have an effect on a water resource? 
If yes, a review by the Water Resources Council may be necessary. 
These requirements are discussed in Sections 4.2.2.3 and 4.4.3 of this 
chapter. 
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Marine Life, Wildlife, and Endangered Species 
e Are any threatened or endangered species or their critical habitats 

located in the area of the proposed project? 
If yes, an endangered species consultation is called for (as required by 
the Endangered Species Act of 1973 (PL 93-205, as amended). These 
requirements are discussed in Sections 4.6.2 and 4.6.4 of this chapter. 

Cultural and Historic Resources 
e Are there historic sites in the project area? 

If yes, a consultation with the state historic preservation office may 
be required under the National Historic Preservation Act (PL 89-655, 
as amended) may be required. These requirements are discussed in 
Section 4.6.2 of this chapter. 

A host of similar questions may require appropriate responses under a 

variety of other Federal and state legislation and policies focused on 

specific aspects of the environment. 

4.6.1 Legislation Pertinent to Corps Activities 

Several laws besides NEPA are pertinent to the Corps’ permitting 

activities. These include, among others: 

e The Federal Water Pollution Control Act of 1972 (PL 92-500, as 
amended) (commonly referred to as the "Clean Water Act") 36 

- Section 401(a)(1) of the Clean Water Act, as amended, requires any 
applicant for a federal license or permit to conduct any activity that 
may result in a discharge of a pollutant into navigable waters of the 
United States to obtain a state certification that the discharge will 
comply with applicable effluent limitations and water quality 
standards (prescribed in Sections 301, 302, 303, 306, and 307 of the 

  

36The following Sections of the Clean Water Act are part of the discussion on permitting: 

Title III: Section 301 - Effluent Limitations; Section 302 - Water Quality Related 
Effluent Limitations; Section 303 - Water Quality Standards and Implementation 
Plans; Section 306 - National Standards of Performance; Section 307 - Toxic and 
Pretreatment Effluent Standards; and Section 308 - Inspection, Monitoring and Entry. 

Title IV - Permits and Licenses: Section 401 - Certification; Section 402 - National 

Pollution Discharge Elimination System; Section 404 - Permits for Dredged or Fill 
Material. 
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Act). In the case where there is no applicable limitation or standard, 
the state is to certify the fact. This certification must be obtained 
from the state in which the discharge originates or would originate, 
or if appropriate, from the interstate water pollution control agency 
having jurisdiction over the affected waters at the point where the 
discharge originates or would originate. 

- Section 402(a)(1) of the Clean Water Act, as amended, authorizes the 
EPA Administrator to issue a permit after opportunities for public 
hearing (notwithstanding Section 301(a)?”), for the discharge of any 
pollutant, or combination of pollutants upon the condition that the 
discharge will meet either: all applicable requirements under 
Sections 301, 302, 306, 307, 308 and 403 of the Act; or such conditions 
(e.g., data collection and reporting) as the Administrator determines 
are necessary to carry out the provisions of the Act. 

- Section 404(a) and 404(b) of the Clean Water Act, as amended, 
authorizes the Secretary of the Army, acting through the COE of the 
Corps, to issue individual permits, after notice and opportunity for 
public hearings for the discharge of dredged or fill material into the 
navigable waters at specified disposal sites. General permits may also 
be issued. State may also administer their own individual and 
general permit programs upon approval by the Secretary of the 
Army. 

e The Coastal Zone Management Act of 1972 (PL 92-583, as amended) 

Section 307(c) of the Coastal Zone Management Act of 1972, as 

amended, requires Federal and non-Federal applicants conducting 
activities, including development projects directly affecting a state's 

coastal zone, to comply to the maximum extent practicable, with an 
approved state coastal zone management program. An applicant for 
a license or permit is required to furnish a certification, to the 
licensing or permitting agency and the appropriate state, that the 
proposed activity complies with the state's coastal zone management 
program. 

  

37 Section 301(a) states that except as in compliance with Section 301 itself and Sections 
302, 306, 307, 318, 402, and 404 of the Act, the discharge of any pollutant by any person 
is unlawful. 
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¢ The Wild and Scenic Rivers Act of 1968 (PL 90-542, as amended) 

Section 7(a) of the Act bars the Federal Power Commission from 
licensing the construction of any dam, water conduit, reservoir, 

powerhouse, transmission line, or other project works under the 

Federal Power Act of 1920, as amended, on or directly affecting any 
river which is designated in Section 3 of the Act as a component of 
the national wild and scenic rivers system. Section 7({a) also bans 
Federal agencies or departments from providing assistance (by loan, 
grant, license, or other means), or authorize the construction of any 

water resources project that would have a direct and adverse effect of 
rivers in the system. 

e The Marine Protection, Research, and Sanctuaries Act of 1972 (PL 92- 
532, as amended) 

The Act bans the unregulated dumping of materials into the oceans, 
estuaries, and Great Lakes. Section 102 and Section 103 provides the 

Administrator of the EPA and the Secretary of the Army acting 
through the COE, respectively, with permit authority over the 
transportation of dredged material for the purpose of dumping in 
ocean waters.38 Individual and general permits may be issued, after 
notice and opportunity for public hearing, when it is determined 
that such dumping shall not unreasonably degrade or endanger 
human health, welfare or amenities, or the marine environment, 

ecological systems, or economic potentialities. In addition, Section 
302, Title III, permits the Secretary of Commerce, after appropriate 
consultations with affected state and Federal agencies, and public 

hearings, to designate certain areas as Marine Sanctuaries and to 
issue regulations controlling activities within these sanctuaries. No 

permit is to be deemed valid unless the Secretary certifies that the 
permitted activity is consistent with the purpose of Title III and 
carried out in accordance with promulgated regulations. 

e The Fish and Wildlife Coordination Act of 1958 (PL 85-624, as 

amended) 

In accordance with the Fish and Wildlife Coordination Act, Federal 

agencies receiving permit applications from Federal and non-Federal 
applicants are to consult with the Regional Directors of the FWS and 

  

38 Prior to issuing any permit under Section 102, the Secretary of the Army is to obtain 
approval of the Administrator of the EPA. 
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the NMFS as well as the head of the agency responsible for fish and 
wildlife for the state in which work is to be performed, with a view 
to the conservation of wildlife resources by prevention of their direct 
or indirect loss and damage due to the activity proposed in the 
permit application. In furtherance of such purposes, the reports and 
recommendations of these entities are to be an integral part of any 
report prepared or submitted in conjunction with the permit 
application. 

¢ The Marine Mammal Protection Act of 1972 (PL 92-522, as amended) 

Section 2 of the Act declares that certain species and population 
stocks of marine mammals that are, or may be, in danger of 

extinction or depletion as a results of man's activities should not be 
permitted to diminish beyond the point at which they cease to be a 
significant functioning element of the ecosystem. Consistent with 
this objective, the Act declares that these stocks should not be 
permitted to diminish below their optimum sustainable population. 
Section 104(a) authorizes the Secretary of the Interior to issue 
permits which authorize the taking or importation of any marine 
mammal. Any permit issued under this section is to be consistent 
with applicable regulations established by the Secretary of the 
Interior under Section 103 of the Act. 

The permits are to specify: the number and kind of animals which 
are authorized to be taken or imported; the location and manner in 

which they may be taken, or from which they may be imported; the 
period during which the permit is valid; and any other terms or 
conditions which the Secretary deems appropriate. The Secretary is 
to provide public notice in the Federal Register of each application 
made for a permit. Applications for permits are to demonstrate that 
actions under the permit are consistent with the purposes of the Act. 
After opportunity for public hearings, a permit may be issued or 
denied. 

e The Endangered Species Act of 1973 (PL 93-205, as amended) 

Section 2 states that the purposes of the Act are to provide a means 
whereby the ecosystems upon which endangered and threatened 
species depend may be conserved, to provide a program for the 
conservation of such endangered and threatened species, and to take 
such steps as may be appropriate to achieve the purposes of various 
treaties and conventions. Under Section 10(a) of the Act, the 
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4.6.2 

Secretary of the Interior may permit, under specific terms and 
conditions, any act otherwise prohibited by Section 9 for scientific 
purposes or to enhance the survival or propagation of the affected 
species. 

Permits are issued if an applicant submits to the Secretary, a 
conservation plan that specifies: the impact which will result from 
any taking; steps the applicant will take to minimize the impact; 
alternative actions considered and the reasons for not being utilized; 
and other measures the Secretary may require as being necessary or 
appropriate for purposes of the plan. If the Secretary finds, after 
opportunity for public comment, with respect to a permit application 
and the related conservation plan that: the taking will be incidental; 
the applicant will, to the maximum extent practicable, minimize and 
mitigate the impacts of such taking; the applicant will ensure the 
adequate funding for the plan will be provided; the taking will not 
appreciably reduce the likelihood of the survival and recovery of the 
species in the wild; and measures required by the Secretary will be 
met, the Secretary may issue a permit. 

The National Historic Preservation Act of 1966 (PL 89-655, as 

amended) 

The National Historic Preservation Act created the Advisory Council 
on Historic Preservation to advise the President and Congress on 
matters involving historic preservation. In performing its function, 
the Council is authorized to review and comment upon activities 
licensed by the Federal government which will have an effect upon 
properties listed in the National Register of Historic Places, or 
eligible for such listing. 

The Rivers and Harbors Act of 1958 (PL 85-500, as amended) 

See Section 4.6.2.1 

The Corps' Permit Program Regulations 

The Corps’ permit program regulations (as codified in 33 CFR 320-330) 

prescribe the statutory authorities, and general and special policies and 

procedures applicable to the review of applications for Department of the 

Army (DA) permits for controlling certain activities in waters of the 

United states or the oceans. These include: 
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1. dams or dikes in navigable waters of the United States (Part 321); 
2. Other structures or work including excavation, dredging, and/or 

disposal activities, in navigable waters of the United States (Part 322); 
3. activities that alter or modify the course, condition, location, or 

capacity of a navigable water of the United States (Part 322); 
4. construction of artificial islands, installations, and other devices on 

the outer continental shelf (Part 322); 

5. discharges of dredged or fill material into waters of the United States 
(Part 323); 

6. activities involving the transportation of dredged or fill material for 
the purpose of disposal in ocean waters (Part 324); and 

7. nationwide general permits for certain categories of activities (Part 
330). 

DA permits for these activities are issued under various forms of 

authorization. These include individual permits that are issued following 

a review of individual applications, and general permits that authorize a 

category or categories of activities in specific geographical locations or 

nationwide. General permits refer to both regional permits issued by 

district or division engineers on a regional basis and to nationwide 

permits which are issued by the Chief of Engineers (COE) through 

publication in the Federal Register and are applicable throughout the 

nation. If an activity is covered by a general permit, an application for a 

DA permit does not have to be made (33 CFR 320.1). Detailed procedures 

for the processing of DA permits are prescribed in 33 CFR 325. 

4.6.2.1 Authorities to Issue Permits 

33 CFR 320.2 identifies various laws which provide the Corps with 

authority to issue different typés of permits. These include the following: 

e Section 9 of the Rivers and Harbors Act (PL 85-500, as amended) 
prohibits the construction of any dam or dike across any navigable 
water of the United States in the absence of Congressional consent 
and approval of the plans by the Corps' COE. 

e Section 10 of the Rivers and Harbors Act prohibits the unauthorized 
obstruction or alteration of any navigable waters of the United States. 
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e Section 11 of the Rivers and Harbors Act authorizes the Secretary of 
the Army (SA) to establish harbor lines channelword, of which no 
piers, wharves, bulkheads, or other works may be extended or 
deposits made without approval of the SA. 

e Section 13 of the Rivers and Harbors Act provides that the SA, 
whenever the COE determines that anchorage and navigation will 
not be affected, may permit the discharge of refuse into navigable 
waters. 

e Section 404 of the Clean Water Act (PL 92-500, as amended) 
authorizes the SA, acting through the COE, to issue permits for the 
discharge of dredged or fill materials into waters of the United States 
at specified disposal sites. 

e Section 103 of the Marine Protection, Research, and Sanctuaries Act 
of 1972 (PL 92-532, as amended) authorizes the SA, acting through 
the COE, to issue permits for the transportation of dredged or fill 
materials for the purposes of disposal into the ocean. 

4.6.3 Policies for Evaluating Permit Applications: The Public Interest 
Review 

The Digest (U.S. Army Corps of Engineers 1989a: 22-3 - 22-8) identifies 

policies (prescribed in 33 CFR 320.4) applicable to the review of all 

applications for DA permits. The decision on whether to issue a permit is 

based on an evaluation of the probable impacts, including cumulative 

impacts, of the proposed activity on the public interest. Benefits which 

may reasonably accrue from the proposal must be balanced against its 

reasonably foreseeable detrimental impacts. The decision whether to 

authorize a proposed activity, or if authorized, the conditions under 

which it will be allowed to occur, are therefore determined by the outcome 

of the general public interest balancing process. That decision is to reflect 

the national concern for both protection and utilization of important 

resources. Some of the factors to be considered include: 

e Water Quality 
Applications for permits which may affect water quality are to be 
evaluated for compliance with applicable effluent limitations, water 
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quality standards, and best management practices. Certification by 
the state under the provisions of Section 401 of the Clean Water Act 
is to be considered conclusive with respect to water quality 
considerations unless the Regional Administrator of the EPA 
advises of other water quality aspects to be taken into consideration. 
Any permit issued may be conditioned to implement water quality 
protection measures. 

¢ Effect on Wetlands 
The unnecessary alteration or destruction of wetlands is discouraged 
as contrary to the public interest. Although a particular alteration of 
wetlands may constitute a minor change, the cumulative effect of 
numerous such piecemeal changes often result in a major 
impairment of the wetland resources. The Corps will not grant 
permits which involve the alteration of wetlands identified as 
important unless the District Engineer concludes, based on the public 
interest review, that the benefits of the proposed alteration outweigh 
the damage to the wetlands resource and the proposed alteration is 
necessary to realize those benefits. Policy expressed in the Estuary 
Protection Act (PL 90-454), and state regulatory laws or programs for 
classification and protection of wetlands are to be given 
consideration. 

¢ Activities Affecting Coastal Zones 
Applications for Corps permits for activities affecting coastal zones of 
those states having a coastal zone management program approved 
by the Secretary of Commerce will be evaluated with respect to 
compliance with that program. No permit will be issued to a non- 
Federal applicant until certification has been provided that the 
proposed activity complies with the Coastal Zone Management 

Program, and the appropriate state agency has concurred with the 
certification or has waived its right to do so. However, a permit may 
be issued to a non-Federal applicant if the Secretary of Commerce, on 
his own initiative or upon appeal by the applicant, finds that the 
proposed activity is consistent with the objectives of the Coastal 
Zone Management Act (PL 92-583, as amended), or is otherwise 
necessary in the interest of national security. Federal agency and 
Indian tribe applicants for Corps permits are responsible for 
complying with the Coastal Zone Management Act's directives for 
assuring that their activities which directly affect the coastal zone are 
consistent, to the maximum extent practicable, with approved state 
coastal zone management programs. 
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¢ Flood Plain Management 
Although a particular alteration to a flood plain may constitute a 
minor change, the cumulative impact of such changes often result in 
the degradation of flood plain values and functions and results in 
increased potential for harm to upstream and downstream activities. 
In accordance with the requirements of Executive Order 11988, 
District Engineers, as part of their public interest review, are to 
consider alternatives that will avoid, to the extent possible, the long- 

and short-term adverse impacts associated with the occupancy and 
modification of flood plains. 

¢ Water Supply and Conservation 
Full consideration is to be given to water conservation as a factor in 
the public interest review, including opportunities to reduce 
demand and improve efficiency in order to minimize new supply 
requirements. This policy is subject to Congressional policy stated in 
Section 101(g) of the Clean Water Act (PL 92-500, as amended)—that 

the authority of states to allocate water quantities is not to be 
superseded, abrogated, or otherwise impaired. 

° Navigation 
Navigation in all navigable waters of the United States is a primary 
concern of the Federal government and is to be given weight in the 
public interest balancing process. 

e Activities in Marine Sanctuaries 
Applications for permits in a marine sanctuary established by the 
Secretary of Commerce will be evaluated for impact on the marine 
sanctuary. No permit will be issued until the applicant provides a 
certification from the Secretary of Commerce that the proposed 
activity is consistent with the purposes of the Marine Protection, 
Research and Sanctuaries Act of 1972 (PL 92-523, as amended) and its 

implementing regulations. 

¢ Fish and Wildlife Values 
In accordance with the Fish and Wildlife Coordination Act, the 
Corps is to consult with the Regional Directors of the FWS and the 
NMFS as well as the head of the agency responsible for fish and 
wildlife for the state in which the work is to be performed, with a 

view to the conservation of wildlife resources by prevention of their 
direct or indirect loss and damage due to the activity proposed in the 
permit application. The District Engineer is to give full 
consideration to these views in evaluating an application. 
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e Historic, Cultural, Scenic, and Recreational Values 

Applications for permits may involve areas which possess 
recognized historic, cultural, scenic, conservation, recreational, or 

similar values. Full evaluation of the general public interest 
requires that due consideration be given to the effect the proposed 
structure or activity may have on values such as those associated 
with wild and scenic rivers, registered historic places and natural 
landmarks, National Rivers, National Wilderness Areas, National 

Seashores, National Recreation Areas, National Lakeshores, 
National Parks, National Monuments, estuarine and marine 

sanctuaries, archeological resources, including Indian religious or 
cultural sites, and such other areas as may be established under 
Federal or state law for similar or related functions. 

e Other Federal, State, or Local Requirements 
Processing of an application of a Corps permit normally proceeds 
concurrently with the processing of other required Federal, state, 
and/or local authorizations or certifications. Final action on the 
Corps permit will normally not be delayed pending action by the 
other Federal, state, or local agencies. Where a required Federal, 

state, or local permit or certification has been denied before final 
action on the Corps permit, the Corps permit will be denied without 
prejudice. The applicant can reinstate processing of its application if 
subsequent approval is received from the Federal, state, or local 
agency originally denying authorization. 

Where officially adopted Federal, state, regional, local or tribal land- 

use classifications, determinations, or policies are applicable to areas 
under consideration, they are to be presumed to reflect local factors 
of the public interest and are to be considered in addition to the other 
national factors of the public interest. A proposed activity may result 
in conflicting comments from several agencies within the same 
state. The District Engineer is to elicit from the Governor an 
expression of his view concerning the application or an expression as 
to which state agency represents the official state position. 

In the absence of overriding national interest factors, a permit is 
generally issued following receipt of a favorable state determination 
providing the concerns, policies, goals and requirements expressed 
in applicable statues and 33 CF 320-330 (the Corps' permit program 
regulations) have been followed and considered. Similarly, a permit 
will generally be issued for Federal and Federally authorized 
activities; another Federal agency's determination to proceed is 
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entitled to substantial consideration in the Corps’ public interest 
review. The District Engineers are encouraged to develop joint 
procedures with those states and other Federal agencies with 
ongoing permit programs for activities also regulated by the Corps. 
In such cases, applications for Corps permits may be processed jointly 
with the state or with the other Federal entities, but with conclusion 

and decision by the District Engineer, independent of the Federal or 
state agency determinations. Alternatively, the Corps may issue a 
general permit to eliminate regulatory duplication. 

4.6.4 Key Federal Program and Consultation Requirements 

Originally, Federal functions with respect to water resources 

development involved single-purpose projects by specific agencies with 

clearly defined mandates and responsibilities. However, successive acts of 

Congress over the past few decades have extended the functions, 

authorities, jurisdictions, and interest of Federal agencies in different 

phases of land and water resources conservation and development. 

Overlaps among the Corps and other agencies with respect to these 

functions, authorities, jurisdictions, and interests in evident in several 

programs mandated by various laws. These include, among others: 

e Environmental Review and Coordination 
CEQ Regulations for Implementing the Procedural Provisions of 
NEPA (40 CFR 1500-1508, described in detail in Chapter 3, Section 3.6) 

require that the Federal agency having primary responsibility for 
preparing an EIS determine whether any other Federal agencies have 
jurisdiction by law, a consultative role mandated by statute, or 
special expertise on environmental quality issues. For example, the 
Corps’ review of another agency's EIS is to be specific and may 
address either the adequacy of the EIS or the merits of the 
alternatives, or both, where the Corps has jurisdiction by law or 

special expertise. 

e Watershed Protection 
The Soil Conservation Service (SCS), under authority of the 

Watershed Protection and Flood Prevention Act (PL 566) constructs 

dams and implements other measure in upstream watersheds for a 
variety of purposes including flood control. The Corps is to 
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cooperate fully with the SCS in carrying out its program in 
coordination with the programs of the Corps. 

¢ Coastal Zone Management 
The Coastal Zone Management Act of 1972 (PL 92-583, as amended) 
declared a national interest in the effective management, beneficial 
use, protection, and development of coastal zones. It indicates that 
the primary responsibility for planning and regulation of land and 
water use rest with state and local governments. Federal agencies 
with development projects within the coastal zone including civil 
works activities are to ensure that these activities or projects are 
consistent, to the maximum extent practicable, with approved state 
or local programs. For non-Federal projects, a required Corps permit 
for an activity proposed for siting in the area covered by an approved 
state coastal zone management plan cannot be issued until the state 
has concurred with the permit applicant's certification of compliance 
with the plan or until the state has waived its right to do so. 

e National Wild and Scenic River System 
The National Wild and Scenic River System was established by the 
Wild and Scenic Rivers Act (PL 90-542, as amended) to protect the 

environmental values of free flowing streams from degradation by 
impacting activities including water resources projects. The Wild 
and Scenic River Act requires consideration of the impacts and 
consultation with the responsible agency prior to implementation of 
a project. The system is administered jointly by the Forest Service, 
the Departments of Agriculture and Interior, and the National Park 
Service. Corps activities on the streams included in the system are 
subject to review by the agency that is responsible for the specific 
stream. 

e Endangered and Threatened Species 
The Endangered Species Act of 1973 (PL 93-205, as amended) states 
that the policy of Congress is that all Federal agencies seek to 
conserve endangered and threatened species. The act requires all 
Federal agencies, in consultation with, and with the assistance of, the 

Secretaries of Interior and Commerce to ensure that any actions 
authorized, funded, or carried out by them do not jeopardize the 

continued existence of any endangered or threatened species or 
result in the destruction or adverse modification of their habitat. 
Additional guidelines for protection of marine mammals are 
established under the Marine Protection, Research, and Sanctuaries 
Act of 1972 (PL 92-522, as amended). 
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Consultation procedures are administered by the FWS, the 
Department of Interior, the NMFS, and the Department of 
Commerce. Federal agencies are to request the FWS or NMES, as 

appropriate, to furnish information as to whether any listed species 
or designated critical habitat are in the proposed project area. If the 
FWS or NMES identifies listed or proposed species or designated 
critical habitats, the agency are to prepare a biological assessment to 
determine if the proposed project may affect the species or habitat. 
The assessment is to be completed within 180 days; no construction 
contract is to be awarded prior to the completion of the assessment. 
Based on assessment results and other information, the agency may 
initiate consultations, to be concluded within 30 days, with the FWS 

or NMFS. At the conclusion of the consultations, the FWS or NMFS 
is to provide the agency with a biological opinion on how the 
agency's proposed action will affect the species or critical habitat, and, 
if appropriate, reasonable and prudent alternatives. 

4.7 Summary and Concluding Observations 

The models presented in this chapter shed more light on Hypothesis 1 

which states that 

The extensive body of current non-NEPA environmental legislation 
is sufficiently comprehensive to cover the entire spectrum of 
environmental values and resources by articulating with precision, 
exactly what environmental impacts are considered to be acceptable 
or unacceptable and prohibiting those that are unacceptable to 
society. In other words, NEPA is a redundant mechanism. 

It was pointed out in the conclusion of Chapter 3 that NEPA, the CEQ 

Regulations, and Agency-specific procedures detail the procedures and 

requirements that Federal agencies must follow. However, they do not 

prescribe standards, threshold levels, criteria, or any other quantitative 

bench-mark measures for Federal agencies to use in determining the 

significance of impacts to human health and various components of the 

environment as a result of their actions. With respect to the water and 

related land resources activities of the Corps, these measures of 

significance are contained in other environmental laws and policies that 
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make up the legislative framework presented as the Implementation 

Requirements Model in this chapter. Furthermore, procedures for 

ensuring that these impacts are mitigated are contained in the permitting, 

review, and consultation requirements of these laws. 

As delineated in this Chapter, each of the various laws or policies 

establishes a general policy for the protection of specific aspects of human 

health or the environment, and incorporates provisions prohibiting 

certain acts which are contrary to established policy, and which degrade, or 

are detrimental to, these specific aspects of human health or the 

environment. But one may postulate that NEPA was designed to draw 

from, rather than duplicate the existing body of environmental 

legislation—it does not imply that NEPA is a redundant mechanism. 

Rather, it implies that prior to NEPA, determinations of the significance of 

environmental consequences for various actions were disjointed and 

incomplete, and were not comprehensive or holistic in covering the full 

range of environmental values and concerns. Thus one may also 

conclude that NEPA established a general policy for the protection of all 

aspects of human health and the environment and that its procedural 

requirement for an EIS has resulted in positive and substantive changes in 

addressing the environmental impacts of Federal agency actions. 

Hypothesis 2 states that 

Extensive overlaps exist between NEPA’s EIS requirements and the 
requirements of the Principles and Guidelines for water and related 
land resources implementation studies. 

While the overlaps do exist (as shown in Section 4.5.3.7), it may be 

noted that: 

e Both the Principles and Guidelines (and its precursor, the Principles, 
Standards, and Procedures developed in 1973) incorporated the 
requirements of NEPA. Furthermore, the Principles and Guidelines 
not only incorporate, but also substantiate, NEPA's requirements. 
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The Principles and Guidelines apply only to water and related land 
resource activities of four Federal agencies (the Corps, Bureau of 
Reclamation, Tennessee Valley Authority, and Soil Conservation 
Service). 

NEPA, on the other hand, applies to every major Federal action (not 
just water resource-related actions) by every Federal agency (not a 
limited number of agencies, as is the case with the Principles and 
Guidelines). 

Finally, and most importantly, the Principles and Guidelines require 
that the alternative with the greatest net economic benefit consistent 
with protecting the nation's environment (the NED Plan) be 
selected. Plans recommended for Corps implementation are to meet 
the net benefit rule which provides that projects must be justified on 
the basis that combined beneficial NED and Environmental Quality 
(EQ) effects exceed combined adverse NED and EQ effects. NEPA on 

the other hand, does not take economic considerations into account 

to the extent that the Principles and Guidelines do. 

Hypothesis 3 states that 

NEPA plays a role in enhancing public participation in government 
decision-making. 

Clearly, the various laws within the legislative framework presented as 

the Implementation Requirements Model in this chapter provide 

mechanisms for public participation. These laws allowed public input 

with respect to narrow media- or activity-specific topics. However, with 

the advent of NEPA, the public is afforded an opportunity to review and 

comment on the spectrum of environmental issues of concern in a 

comprehensive, holistic manner. 

Hypothesis 4 states that 

Large-scale and long-term impacts of projects, cumulative impacts, 
and the impacts of public programs and policy decisions are 
adequately covered by NEPA and not by the variety of existing non- 
NEPA environmental legislation. 
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None of the laws contained within this legislative framework 

specifically and comprehensively address the large-scale and long-term 

impacts of land management projects, as opposed to the impacts of site- 

specific projects. Cumulative environmental impacts of a number of 

discrete activities besides land management projects are also not fully 

addressed by other laws. Finally, these other laws do not address in any 

significant detail the impacts of public programs, policy decisions, 

regulated activities, and routine management practices. 

Hypothesis 5 states that 

NEPA plays a role in enhancing cooperation, coordination, and 
integration among Federal agencies in ensuring that environmental 
issues are addressed in a comprehensive manner. 

Prior to NEPA's enactment, an overall legislative mandate to guide 

Federal agencies in ensuring comprehensive environmental protection 

was non-existent. The mandate was fragmented among environmental 

media such as air, water, land, and biota. Similarly, regulatory authority 

was fragmented among a variety of Federal, state, and local agencies with 

separate programs, organizations, and resources—often with overlapping 

boundaries of control. NEPA overcame this fragmented approach to 

environmental protection by calling for an integrated approach among 

Federal agencies for environmental protection. 

The discussions in this chapter underline an important distinction 

between NEPA and non-NEPA legislation. Revisiting the Planning and 

Implementation Process Model, the Planning Requirements Model, and 

the Implementation Requirements Model, it is clear that: 

¢ NEPA and its EIS requirements apply primarily to the planning 
phase of the Corps planning and implementation process; 

¢ Non-NEPA legislation applies primarily to the implementation 
phase of the Corps planning and implementation process; 
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e The planning-related requirements of NEPA support and enhance 
coordination among agencies responsible for meeting the 
requirements of NEPA and other legislation; and 

e The implementation-related requirements of other non-NEPA 
environmental legislation support the planning-related 
requirements of NEPA, especially with respect to assessments of the 
significance of impacts. 

Thus, in the absence of NEPA, environmental impacts of Federal 

actions would generally only be considered after the fact—i.e., after the 

action has been planned. With the advent of NEPA, these impacts are 

given full consideration during the early project planning phases and 

throughout the planning and implementation process. 

Chapter 5 further evaluates the five research hypotheses in a case study 

context. 
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5.0 Case Study: Metropolitan Denver Water 
Supply System EIS 

5.1 Introduction 

This chapter presents a case study of the Metropolitan Denver Water 

Supply System project EIS initiated under the NEPA framework in 

December 1981 by the Omaha District of the U.S. Army Corps of Engineers 

at the request of the Denver Board of Water Commissioners (hereafter 

referred to as the "DWB" or the "applicant"). The purposes of this case 

study°? are: (i) to characterize the role of the EIA and EIS processes under 

NEPA in light of the mandates and requirements of other Federal, state, 

and Corps-specific environmental legislation and policies; and (ii) to 

determine the extent to which the substance of environmental impact 

evaluation has been addressed by the requirements of these legislation and 

policies. The five detailed research hypotheses with respect to possible 

overlaps and redundancies in terms of mandates and requirements 

among NEPA, Corps-specific, and other Federal and state environmental 

legislation and policies formulated in Chapter 2 and tested in Chapters 3 

(where NEPA's requirements were critically reviewed) and 4 (where the 

role of NEPA and other legislation in Corps activities were critically 

reviewed) are further evaluated. The preliminary conclusions that were 

drawn in these chapters with respect to each of these hypotheses are 

examined in further detail. 

The DWB approached the Corps to assume the role of lead agency in 

the analysis of the cumulative and site-specific effects of its future water 

supply projects and requested the preparation of a system-wide EIS. The 

  

39 This case study is based on an extensive review of the Corps' draft project EIS (U.S. 
Army Corps of Engineers, 1986) and final project EIS (U.S. Army Corps of Engineers, 
1988), the ROD (U.S. Army Corps of Engineers, 1989), and a variety of other supporting 
material (including public comments) and other Federal agency documents, in addition 
to telephone interviews and discussions with Mr. Richard D. Groton, Chief, 

Environmental Analysis Branch, Planning Division, Corps of Engineers, Omaha 

District, Omaha, Nebraska. 
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Corps was not a proponent of these projects—its role, as lead agency, was 

to prepare an EIS and determine whether the DWB's projects were in the 

public interest. Prior to the completion of the system-wide EIS, the DWB 

filed permit applications for the 1,100,000 acre-foot Two Forks Dam and 

Reservoir and an extension of its Williams Fork Gravity Collection 

System. These permit applications resulted in the preparation of site- 

specific analyses of the environmental impacts of the applied-for projects 

and their alternatives. In response to the applications received from the 

DWB, the Federal government, through the Omaha District of the Corps 

of Engineers, the U.S. Forest Service (USFS), and the Bureau of Land 

Management (BLM) were involved in deciding whether or not to approve 

the permit applications for the Two Forks Dam and Reservoir and the 

Williams Fork Gravity Collection System. Additionally, the Fish and 

Wildlife Service (FWS) was involved in determining the proposed 

projects’ impacts on fish and wildlife as well as threatened and 

endangered species. Note that the Corps was the lead Federal agency 

responsible for the development of the EIS, as well as the decision-maker 

for one of the required Federal permits (required under Section 404(b)(1) of 

the Clean Water Act). 

¢ Section 5.2 critically reviews the development of the Metropolitan 
Denver Water Supply EIS completed in draft form in 1986 and in 
final form in 1988. 

e Section 5.3 evaluates the role of other Federal statutes and Executive 

Orders, as well as state and local policies in the development of the 

EIS. The focus of this section is on Hypothesis 1: 

The extensive body of current non-NEPA environmental legislation 
is sufficiently comprehensive to cover the entire spectrum of 
environmental resources and values by articulating with precision, 
exactly what environmental impacts are considered to be acceptable 
or unacceptable and prohibiting those that are unacceptable to 
society. In other words, NEPA is a redundant mechanism. 

This section shows how the various site-specific alternatives and the 
No Federal Action alternative were analyzed in the Metropolitan 
Denver Water Supply EIS to identify the institutional constraints on 
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the implementation of each as a result of various Federal statutes 
and Executive Orders as well as state and local policies. 

e Section 5.4 describes the process for determining the significance of 
the environmental impacts of the site-specific alternatives. It also 
presents the mitigation measures proposed to offset the 
environmental consequences of the proposed projects. The focus of 
this section is also on Hypothesis 1. 

e Section 5.5 outlines the role of public participation in the EIS process 
for the Metropolitan Denver Water Supply System. The focus of this 
section is on Hypothesis 3: 

NEPA plays a role in enhancing public participation in government 
decision-making. 

e Next, Section 5.6 evaluates the cumulative impact analysis that was 
conducted as part of the EIS. The section focuses on Hypothesis 4: 

Large-scale and long-term impacts of projects, cumulative impacts, 
and the impacts of public programs and policy decisions are 
adequately covered by NEPA and not by the variety of existing non- 
NEPA environmental legislation. 

e Section 5.7 concludes the Chapter with a summary of case study 
findings with respect to the above-mentioned hypotheses and final 
observations. 

Note that the validity of Hypothesis 5—NEPA plays a role in 

enhancing cooperation, coordination, and integration among Federal 

agencies in ensuring that environmental issues are addressed in a 

comprehensive manner—is also assessed in Sections 5.3 to 5.6. 

Hypothesis 2—Extensive overlaps exist between NEPA’s EIS 

requirements and the requirements of the Principles and Guidelines for 

water and related land resources implementation studies —is not 

evaluated in this chapter because the hypothesis relates to agency planning 

processes. Since the Corps did not participate in formulating and 

evaluating alternative plans for the Metropolitan Denver Water Supply 

projects (the Corps was not a proponent of these projects; its role was to 
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determine whether these projects were in the public interest), this 

hypothesis is not tested in the context of this case study. 

5.2 Metropolitan Denver Water Supply System EIS: An 
Overview 

This section identifies the major players and chronicles the 

development of the Metropolitan Denver Water Supply EIS completed in 

draft form in 1986 and in final form in 1988. 

5.2.1 Major Players 

The major players involved in this EIS process, besides the Corps and 

other Federal agencies such as the BLM, USFS, FWS, and EPA, included 

the following: 

e The Denver Water Department (DWD) 

¢ The Denver Board of Water Commissioners (DWB) 

e The DWB's Citizens' Advisory Committee (CAC) which assisted the 
Corps by facilitating and monitoring public involvement activities. 

¢ The Metropolitan Water Providers (the "Providers") composed of 

more than 40 cities, water and sanitation districts, and 1 County in 
the Denver metropolitan area,4° and the DWB signed the 
Metropolitan Water Development Agreement in 1982 to jointly 
pursue and fund water supply projects to serve the Denver 
metropolitan area. A separate agreement for the continued 
planning, permitting, design, and construction of a major South 
Platte River storage project was also signed by the DWB and the 
Providers. As such, the Providers were co-sponsors of the two site- 
specific projects. 

e The Metropolitan Water Roundtable (the "Roundtable"), first 
convened in October 1981, consisted of 31 members brought together 

by Colorado Governor Richard Lamm to find solutions to the 

  

40 The Denver metropolitan area includes all or parts of Denver, Adams, Arapahoe, 

Douglas, Jefferson, Boulder, and Weld counties in Colorado. 
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Denver metropolitan area's water problems. It included 
representatives of DWB, the West Slope, entities in the metropolitan 
area dependent on, and independent of, the Denver water supply, 
environmental interests, agricultural interests, and citizens groups. 

Although it had no formal authority, it was structured to include the 
leadership of key water interests. The Corps maintained 
coordination with the Roundtable during its existence. As the 
interaction between the Roundtable and the System-wide EIS 
continued, the Roundtable produced a Draft Agreement in April 
1983 that specified that the major ingredients of a future water 
development plan should include a large South Platte storage project 
and aggressive conservation programs. 

e In January 1982, the Roundtable established a subcommittee, the EIS 

Task Force, to provide comments to the Corps about the scope of the 
System-wide EIS, and in general, to monitor progress of the EIS and 
provide comments on draft documents. For the Corps, the Task 
Force became a valuable source of ideas and an evaluator of 
documents and conclusions, as well as a facilitator of public 
involvement. 

e The Corps' contact with the Roundtable was through the EIS 
Coordinating Committee, formed in the fall of 1983 and comprised 
of representatives from the Providers, the Environmental Caucus (a 

coalition of environmental groups interested in the system-wide and 
site-specific EISs), West Slope interests, and the DWD. In the 
summer of 1984, the Coordinating Committee was expanded to 
include representatives of Federal, State, and regional cooperating 
agencies. For more than 3 years, it met on a regular basis with the 
Corps to review and comment on preliminary draft documents. 

e An Interagency Management Team comprising upper management 
representatives from the BLM, FWS, USFS, EPA, the Colorado 
Department of Natural Resources (DNR), and the Corps, and chaired 
by the Corps’ Project Director, coordinated the activities of the many 
decision-makers and permitting agencies. The DWB and the 
Providers also participated in team meetings. Team members were 
responsible for ensuring that studies for which their organizations 
were responsible for were completed in a timely manner and that 
their organizations’ areas of concern and the site-specific analyses 
needed for their decisions were adequately addressed in the EIS. 
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e To assist the workgroup in ensuring that sufficient technical analyses 
were conducted, technical Work Groups were established for each 
significant discipline that needed to be evaluated to comply with 
NEPA. Each work group was led by a member of the Corps or a 
cooperating agency and comprised of representatives from the Corps, 
the Corps’ consultants, cooperating Federal and state agencies, the 
DWD, and their consultants. However, all documents and 

conclusions were ultimately reviewed and evaluated by Corps 
resource specialists since the EIS was a Corps product and 
represented its conclusions. 

5.2.2. A Brief Chronology 

This section chronicles the EIS effort from the original scoping for a 

system-wide assessment, to a midterm assessment and consequent re- 

scoping, through the development of a draft and final EIS, the ROD, and 

final cancellation of the project by the EPA. 

5.2.2.1 Original Scoping: The System-wide EIS 

In December 1981, the DWB requested the Omaha District Corps of 

Engineers to be the lead agency in preparing a System-wide EIS to assess 

the cumulative effects of its future water supply projects. The System- 

wide EIS was to meet the expectations which arose under the Foothills 

agreement. That agreement reached in 1979 to settle a lawsuit brought by 

several environmental organizations against the DWB, the Corps, the 

Departments of Interior and Agriculture, BLM, FWS, USFS, and EPA 

relating to the construction of the Foothills Water Treatment Plant and 

the Strontia Springs Dam, required the Federal agencies involved in the 

lawsuit to conduct an environmental analysis of the DWB water system 

projects prior to permitting any future DWB projects.4! The System-wide 

EIS was completed with the publication of the FEIS in March 1988. 
  

41 At the time of the settlement, a Stipulation, Civil Action No. 77-W-306, U.S. District 

Court, District of Colorado, was signed and the following agreement was reached: 

",..the involved Federal agencies hereby make a commitment to conduct an analysis of 
any projects currently under construction and/or any future development projects within 
the Denver water system which impact Federal resources, to determine the site- 
specific and cumulative effects of those projects. This will include an evaluation 
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5.2.2.2 The Midterm Assessment 

The original approach was to prepare a System-wide EIS that would be 

followed by site-specific EISs. The system-wide analysis began in 

November 1982 and was scheduled for completion by August 1984. It was 

partially completed in 1983 when the Corps undertook a midterm 

assessment of the ongoing EIS process to determine if adjustments were to 

be made in the basic approach and focus of the System-wide EIS. 

5.2.2.3 Rescoping 

In January 1984, the EIS Coordinating Committee recommended that 

the System-wide EIS process be expanded to include the concurrent 

evaluation of certain site-specific alternatives that would be candidates for 

implementation within the next 15 to 25 years. The Roundtable endorsed 

this expansion of the System-wide EIS in late January. 

As a result of this re-scoping effort, in February 1984, prior to the 

completion of the System-wide EIS, the DWB sent a letter of intent to the 

Corps to apply for a Federal permit on behalf of the Denver Water 

Department (DWD) to construct a South Platte storage project—the 

DWB's letter requested that the emphasis for the South Platte focus on the 

1,100,000 acre-foot Two Forks Dam and Reservoir and an extension of its 

Williams Fork Gravity Collection System which were to provide water to 

meet the Denver metropolitan area's future water needs. In March 1986, 

the DWB applied for a construction permit from the Corps pursuant to the 

provisions of Section 404 of the Clean Water Act. The Metropolitan 

Water Providers were co-sponsors of the Two Forks project. These permit 

applications were considered to be two separate and distinct applications. 

These permit applications changed the course of the System-wide EIS. It 

became necessary to prepare site-specific analyses of the applied-for 

projects and their alternatives. The Federal government, through the 

  

regarding their potential linkage to subsequent projects, consistent with the CEQ 
Regulations..." 
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Corps, USFS, and BLM, among other agencies, were to decide whether or 

not to approve the applications for the projects described below. 

The Two Forks dam-site is located on the South Platte River, 

approximately one mile downstream from the confluence of the North 

Fork of the South Platte River with the South Platte River. The EIS study 

area is shown in Figure 5.1. The Two Forks Reservoir was to provide 

long-term storage of natural flows from the North Fork of the South Platte 

River and the South Platte River, and store flows from existing west slope 

collection systems that deliver water to the North Fork of the South Platte 

River via Roberts Tunnel. Water regulated by Two Forks was to be 

diverted at Strontia Springs Dam to the Foothills Water Treatment Plant, 

to the Marston Treatment Plant, and at specified delivery points for 

suburban participants that were raw water users. Operation of the 

reservoir was expected to increase the firm annual yield to the DWD 

system by 98,000 acre-feet per year. The construction costs was estimated at 

$520 million. 

The Williams Fork gravity project was planned as an extension of the 

existing system. The project was to be divided into the South and North 

sectors. Both sectors were to be extensions of the existing gravity-flow 

system and would deliver water to the Gumlick Tunnel. The extended 

system was to collect water from Darling Creek and the South Fork, 

Middle Fork, and main stem of the Williams Fork drainage. Extension of 

the Williams Fork Collection System, using the gravity scheme, was to 

increase the safe yield of the DWD system by 12,000 acre-foot per year. The 

total construction cost of the project was estimated at approximately $110 

million. Mitigation measures were anticipated for wildlife, 

transportation, aquatic habitat, and recreational and visual resources 
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5.2.2.4 The EIS 

As part of the effort to decide if approval should be given, the Federal 

government, with the Corps as lead agency, prepared a DEIS in December 

1986 and a FEIS in March 1988. 

The DEIS was presented by the Omaha District of the Corps in December 

1986. The site-specific portion of the DEIS presented an evaluation of the 

applicant's preferred projects, the 1.1 million acre-foot Two Forks Dam 

and Reservoir and its alternatives (a 743,000 acre-foot New Cheesman 

Reservoir, a 400,000 acre-foot Two Forks Reservoir, a 400,000 acre-foot 

Estabrook Reservoir, and a 200,000 acre-foot Estabrook Reservoir); and an 

extension of the William Forks Gravity Collection System and its 

alternative (the Williams Fork Pumping Collection System). A number of 

water supply sources that could be developed without Federal approval 

were also evaluated—these included acquisition of agricultural water, 

development of groundwater, exchanges, and conservation. Conservation 

was also evaluated in conjunction with the applicant's preferred projects. 

Public involvement in the preparation of the DEIS included scoping 

meetings held in various locations in 1982 and in 1984. In addition, 

technical appendices discussing existing supplies, future demand, water 

sources, and alternative scenarios were subjected to a separate public 

review between 1983 and 1986. The DEIS was completed in December 1986 

and distributed for public review to over 2000 interested individuals and 

agencies. Seven hearing sessions were also held in Colorado to receive 

public comments on the DEIS. 

The March 1988 FEIS included evaluations of the short-term and the 

long-term options for providing water to the Denver Metropolitan area as 

well as responses to comments received on the DEIS. It contained analyses 

of: existing water supply; future water need; conservation; alternative 

long-range plans (scenarios); the impacts of the proposed projects that the 

DWB proposes to construct; the impacts of the alternatives to these 
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projects, including the impact of No Federal Action; and ways to mitigate 

the impacts of each of the proposed projects and their alternatives. 

5.2.2.5 The ROD 

In March 1989, the District Engineer of the Corps Omaha District signed 

the ROD detailing the Corps’ review of DWB's application for the Two 

Forks project. The District Engineer had four options: (1) issue the permit 

as applied for; (2) deny the permit because it was not in the public interest 

or because it failed to comply with the Clean Water Act's (PL 92-500) 

404(b)(1) guidelines; (3) declare the application incomplete and premature 

and return the application to the DWB,; or (4) issue the permit as modified 

by conditions found necessary to protect the public interest and comply 

with applicable Federal laws, regulations, and guidelines. 

The District Engineer selected Option 4. Identifying several adverse 

impacts resulting from the project, he included mitigation measures as 

permit conditions. He concluded that the project was in compliance with 

all applicable statutes and regulations and that issuance of a Department of 

the Army permit was not contrary to the public interest. 

5.2.2.5 Project Cancellation by the EPA 

Following the ROD decision, approval was sought from EPA's Regional 

Administrators. Jim Scherer, Administrator for EPA's Region VIII 

approved the project. However, in August 1990, Lee A. DeHihns III of the 

EPA's Region IV office recommended that the dam be rejected because of 

the significant losses of aquatic and recreational values it would cause and 

because of the availability of alternate sources of water. In November 

1990, EPA Administrator William K. Reilly accepted this recommendation 

and vetoed construction of the Two Forks Dam and Reservoir. In his 

report, the Administrator said that construction of the dam would directly 

affect a 30-mile stretch of the South Platte river for rainbow trout and 

would impair recreational values associated with mountain hiking, 

camping, canoeing, picnicking, and scenic viewing. The dam would flood 
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hundreds of acres of the river, removing the habitat for 38,000 pounds of 

trout, and eliminating 90 percent of stream fishing and 77 percent of 

boating. The Administrator concluded that the other alternatives would 

still result in significant losses to the fisheries and recreational values. 

Mitigation plans were also found to be inadequate. 

5.3. Role of Other Federal Statutes and Executive Orders, and 

State and Local Policies 

This section evaluates the role of other Federal statutes and Executive 

Orders, and state and local policies in the development of the EIS. 

The focus of this section is on Hypothesis 1: 

The extensive body of current non-NEPA environmental legislation 
is sufficiently comprehensive to cover the entire spectrum of 
environmental resources and values by articulating with precision, 
exactly what environmental impacts are considered to be acceptable 
or unacceptable and prohibiting those that are unacceptable to 
society. In other words, NEPA is a redundant mechanism. 

and Hypothesis 5: 

NEPA plays a role in enhancing cooperation, coordination, and 
integration among Federal agencies in ensuring that environmental 
issues are addressed in a comprehensive manner. 

The various site-specific alternatives and the No Federal Action 

alternative were analyzed to identify the institutional constraints on the 

implementation of each as a result of various Federal statutes and 

Executive Orders, as well as state and local policies, local policies and 

controls, and special agreements, decrees, and institutional requirements. 

The FEIS identified and evaluated these constraints. Table 5.1 reproduces 

the FEIS's listing of the relationship (and compliance) of the various site- 

specific alternatives to environmental protection statutes and other 

policies. Key requirements identified in this table are discussed in detail in 

Sections 5.3.1 to 5.3.8. The requirements identified in the table captures 
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every law or policy that is applicable to the full range of environmental 

aspects or issues of concern with respect to the Denver Metropolitan 

Water Supply System environmental impact evaluation. 

In response to the applications received from the DWB, the Federal 

government, through the Omaha District of the Corps, USFS, and BLM 

were to decide whether or not to approve permit applications for the Two 

Forks Reservoir and the Williams Fork Gravity Collection System. 

Additionally, the FWS was to determine the proposed projects’ impacts on 

fish and wildlife as well as on threatened and endangered species. Note 

that the Corps was the lead Federal agency responsible for the 

development of the EIS. It was also the decision-maker for one of the 

required Federal permits—required under Section 404(b)(1) of the Clean 

Water Act. 

¢ Section 5.3.1 discusses the proposed projects’ regulatory compliance 
under Section 404 of the Clean Water Act (PL 92-500, as amended) 

which requires a permit from the Corps for the discharge of dredged 
or fill materials in waters of the United States. 

e Section 5.3.2 describes USFS rights-of-way and easements (including 
amendments to National Forest Land and Resource Management 
Plans) that were required for implementation of the proposed 
projects in compliance with the Federal Land Policy and 
Management Act of 1976 or FLPMA (PL 94-579, as amended) and the 
National Forest Management Act or NFMA (16 USCA § 1601 et seq). 

e Section 5.3.3 describes BLM rights-of-way that were required for 
implementation of the proposed projects in compliance with 
FLPMA. 

e Section 5.3.4 discusses the projects’ compliance with the Endangered 
Species Act and the role of the FWS in this determination (PL 93-205, 
as amended). 

e Section 5.3.5 describes the projects' compliance with the Fish and 
Wildlife Coordination Act (PL 85-624, as amended). 
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Table 5.1: Relationship of Site-Specific Alternatives to Environmental 
Protection Policies and Statutes. 

Alternatives and Compliance i 
  743,000 

1,100,000 400,000 400,000 200,000 Acre-Foot No 
Acre-Foot Acre-Foot Acre-Foot Ac re-Foot New Williams Fork Federal 
Two Forks Two Forke fetabrook Eetabrook Cheesmen Gravity Pumping Action 
  

Federal Statutes 

Accheological and Historic Preservation Act, as Full Pull Full Full Full Full Pull UA 
amended, 16 U.S.C. 469, et seq. 

Clean Air Act, a6 amended, 42 U.S.C. 1857h-7, Full Pull Full Pull Pull Pull Full UA 
et seq. 

Cleaa Water Act, ae amended (Federal Water Pull UA UA UA UA Pull UA UA 
Pollucion Control Act), 33 U.S.C. 1251, 
et seq. 

Coastal Zone Management Act, se amended, 16 U.S.C. NA NA NA NA NA NA NA mA 
1451, et seg. 

Endangered Species Act, as amended, 16 U.S.C. 1531, Full UA UA UA UA Pull UA Us 
et seq. 

Estuary Protection Act, 16 U.S.C. 1221, et seq. NA NA NA MA NA NA NA wa 

Federal Land Policy end Management Act end Pull Full Full Full Full Pull Full UA 

Forest sat Range Land Renewable Resources 

Planning Act, as emended by che Natioaal 

Forest Management Act 

Federal Power Act, ae amended, 16 U.S.C. ]91a, Ua UA UA UA UA UA UA UA 

et seq. 

Federal Water Project Recreation Act, ae amended, NA NA NA NA NA NA NA wa 

16 U.S.C. 460-1(12), et seq. 

Fieh and Wildlife Coordination Act, as amended, Pull UA UA UA UA Full UA UA 

16 U.S.C. 661, et seq. 

Land and Water Conservation Fund Act, as amended, NA NA NA NA NA NA NA NA 
16 U.S.C. 6601 - 4601-11, et veg. 

Marine Protection, Research and Sanctuaries Act, NA NA NA NA NA NA NA NA 
33. U.S.C. 1401, et seq. 

National Historic Preservation Act, as amended, Pull Pull Pull Full Pull Pull Pull UA 
16 U.S.C. 4700, ef seq. 

Wational Eaviroameat Policy Act, as amended, Full Pull Full a/ Full a full Full Pull Full 
42.U.S.C. , et seq. 

Rivers and Harbors Act, 33. U.S.C. 401, et seq. MA MA NA NA MA NA NA wm 

Watershed Protection and Flood Prevention Act, NA NA NA NA RA NA NA mw 
16 U.S.C. 1001, et seq. 

Wild end Scenic Rivers Act, as amended, 16 U.S.C. Full Pull Full Full Paftcial Full Pull UA 
1271, et seq. 

Executive Orders, Mesorandums, etc. 

Floodplain Management (2.0. 11988) Full Full Full Full Fuil Full Full WA 

Protection of Wetieade (Z.0. 11990) Full Full Full Full Pull Full Full us 

Analysis of Impacts on Prime and Unique Full Full Full Full Full Full Pull a 
Farelsnds (CEQ Memorandus, |] Aug 80) 

State and Locai Policies 

Well Pernits NA NA mA NA NA NA NA Full 

Reservoir aod Dam Plan Approval Full UA uA UA UA WA UA OA 

Water Quality Certification Full UA UA UA UA Pull UA Wa 

Cultural Resource Clearance Full Full Pull Pull Full Pull Full Pull 

Water Rights Pull Full Pull Full Pull Pull Full Full 

Interstate Compacts Pull Full Full Full Full Pull Full UA 

Colorado Water Resource Development Policy Full Fall Pull Full Pell Full Full Ua 

Source: U.S. Army Corps of Engineers 1988: 3-191 - 3-193 

Case Study: Metropolitan Denver Water Supply System EIS 175



Table 5.1: Relationship of Site-Specific Alternatives to Environmental 
Protection Policies and Statutes. (continued) 

Alternatives and Compliance if 
  

    

  

743,000 
1,100,000 400,000 400,000 200,000 Acre~Foot fo 

Acre-Foot Acte-Foot Acre-Foot Acre-Foot lew __Willians Fork Federal 
Two Forks Two Forks Estabrook Estabrook Cheesaen Gravity Pumping Actions 

State end Local Policies (Cont'd) 

Areawide Water Quality Management Plans Pull QA UA Ua UA Full UA Ua 

Scate Comprehensive Outdoor Recreation Plaa nc NC NC Nc NC Full Full Qa 

State Comprehensive Wildlife Management Plan Parcial UA UA uA UA Parcial VA . 

Local Policies and Concrole 

Dougias County Full UA UA UA UA NA NA UA 

Grand County NA NA NA NA NA Pul13/ UA Ua 

Jefferson County Full UA UA UA UA NA NA UA 

Park County NA NA UA UA UA NA NA Ua 

Special Agreements, Decrees, and Institutional saves 

Blue River Decree Full UA UA UA UA NA NA UA 

1940 Consolidated Ditches Agreeusnt Full UA UA UA UA wa WA GA 

Ground Wacer Developsent NA WA NA NA NA uA NA Full 

Water Conservation Full Full Full Full Full ‘full Full Full 

Summit County Agreement Full Pull Full Full Full a NA UA 

Foothills Agreement Full Full Full Pull Full full Full Pull 

1 gui} Compliance. Having met oll requirements of the statute, £.0., or other environmental requirements for the current stage of planning. 
For msay of the etatucues aod policies, prepsration of the final ispect anslysie or submittal of the Final ELS to tue appropriate agency 

for review and comment constitutes compliance for the cucreat etage of decision. 
Partial Compliance. Not having met some of the requiremente that sormslly are met in the current stage of decision. 
Nonc tc) lisence (NC). Violation of a requirement of the statute, §.0., or other enviromental requiresent. 
Rot Applicable (NA). The requirements of the statute, £.0., or other eavironental requirement are not applicable for this project. 
Uneppiied TOA): The Fequirements of the etatute, £.0., or other environmental requirements are unapplied at chis time because no requests 
for approval of this project have been sade. 

2! getabrook may iaowolve ELS Supplement, if selected. 

af Subject to Colorado Court of Appeal action. 

Source: U.S. Army Corps of Engineers 1988: 3-191 - 3-193 
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e Section 5.3.6 describes the projects’ compliance with the 
Archeological and Historic Preservation Act (PL 93-291, as amended) 

e Section 5.3.7 describes the projects’ compliance with Colorado state 
and local policies and controls. 

e Section 5.3.8 summarizes the public interest review undertaken by 
the Corps and presented in the ROD. 

¢ Section 5.3.9 provides an interpretation and analysis of this 
information in terms of the Implementation Requirements Model 
developed and detailed in Section 4.6 of Chapter 4 and with respect 
to the validity of Hypotheses 1 and 5. 

Note that no attempt is made in Section 5.3 to discuss in elaborate 

detail, the complex procedures for compliance with various statutory 

requirements. The purpose of this discussion is only to evaluate the 

aforementioned hypotheses in the context of the Denver Metropolitan 

Water Supply System EIS. 

5.3.1 Corps - Omaha District Permits: Section 404(b)(1) Evaluation 

Section 404(b)(1) Guidelines42 (40 CFR 230) are the criteria used in 

evaluating discharges of dredged or fill material in the waters of the 

United States under Section 404 of the Clean Water Act (PL 92-500, as 

amended). It requires that a permit be obtained from the Corps for the 

discharge of dredged or fill material into waters of the United States. 

Information required in a Section 404 permit application includes a 

complete description of the proposed discharge activity; the project 

location; the source, composition, and quantity of fill and/or dredged 

  

42 These Guidelines were developed by the EPA with the Secretary of the Army acting 
through the Chief of Engineers of the Corps and have the full force and effect of law. 
The Guidelines are consistent with policies expressed in the Clean Water Act and are 
intended to implement these policies. The Guidelines are weighted toward restoring 
and maintaining the chemical, physical, and biological integrity of such waters by 
controlling discharges. Basic to the Guidelines is an understanding that dredged or fill 
material should not be discharged into such waters unless it is demonstrated that such 
discharges would not have unacceptable adverse impacts either individually or in 
combination with existing and/or probable impacts of other activities affecting the 
environment. 

Case Study: Metropolitan Denver Water Supply System EIS 177



material; and the method of construction. The Corps determined that the 

Section 404 actions for the proposed projects were major Federal actions 

which could significantly affect the quality of the human environment; 

therefore, an EIS was required. Any Federal decision would also have to 

be in compliance with other applicable Federal laws and regulations such 

as the National Historic Preservation Act, the Endangered Species Act, the 

Wild and Scenic Rivers Act, and the Fish and Wildlife Coordination Act. 

A water quality certification from the Water Quality Division of the 

Colorado Department of Health would also be required before a Section 

404 permit would be issued. 

Appendix 1-D of the FEIS (U.S. Army Corps of Engineers, 1988) 

documents the Section 404(b)(1) evaluation. Both the Two Forks Dam and 

Reservoir and the extension of the Williams Fork Gravity Collection 

System projects were evaluated independently under the Guidelines as 

part of the ROD. A determination of compliance or non-compliance for 

each project was made consistent with Section 230.10 of the Guidelines— 

the key to the 404(b)(1) evaluation. The Guidelines require that each 

project meet four basic criteria to be permittable: 

1. The project must be the least damaging practicable alternative; 
2. The project must comply with state water quality standards, the 

Endangered Species Act, and other pertinent statutory provisions; 
3. The project must not cause or contribute to significant degradation of 

such waters; and 

4. Appropriate and practicable measures for minimizing potential 
adverse impacts of the discharge on the aquatic ecosystem must be 
taken. 

A number of critical items are to be evaluated for each project including 

project purpose, water dependency, cumulative effects, mitigation, and as 

mentioned above, practicable alternatives, as well as the factual 

determinations made as part of the evaluation. Section 230.11 of Subpart 

B of the Guidelines sets forth criteria for the factual determinations used 
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in determining compliance or non-compliance.*? Subparts C through F of 

the Guidelines describe procedures for the evaluation of the potential 

impacts of the fill activity on the physical and chemical characteristics of 

the aquatic ecosystem, biological characteristics of the aquatic ecosystem, 

special aquatic sites, and human use characteristics, respectively. Subpart 

G of the Guidelines sets forth evaluation and testing procedures to 

provide information necessary to reach the determinations in Subpart B. 

Subpart H of the Guidelines lists actions to minimize adverse effects of the 

discharge. 

Subsequent to the DEIS, the DWB submitted environmental protection 

and mitigation plans for both the 1,100,000 acre-foot Two Forks Dam and 

Reservoir and the Williams Fork Gravity projects. These plans were 

evaluated for effectiveness and adequacy by the Corps and the USFS and 

additional measures to offset impacts were identified. The evaluations, 

additional measures, as well as impacts remaining after implementation 

of both the DWD projects and the permitting agencies' measures were 

presented in the FEIS (see Section 5.4 of this Chapter). Determinations of 

compliance with the Guidelines were contained in the final 404(b)(1) 

evaluation which was included in the ROD. 

The District Engineer of the Corps' Omaha District detailed his 

conclusion that the Two Forks Dam and Reservoir project complies with 

Section 404(b)(1) and more specifically with respect to the four Section 

230.10 criteria (discussed earlier in this section) in his ROD (U.S. Army 

Corps of Engineers 1989b): 

1. The project must be the least damaging practicable alternative — 
With respect to this requirement, the District Engineer stated that 

after assessing the cost, existing technology, and logistics of each 

  

43 These include: physical substrate determinations; water circulation, fluctuation and 

salinity determinations; suspended particulate/turbidity determinations; contaminant 
determinations; aquatic ecosystem and organism determinations; proposed disposal 
site determinations; determination of cumulative effects on the aquatic ecosystem; and 

determination of secondary effects on the aquatic ecosystem. 
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alternative, he found that all the alternatives except the No Federal 
Action alternative were practicable in view of the basic and overall 
project purpose. Furthermore, he found that the impacts of the 
practicable alternatives could be adequately addressed through 
mitigation. Finally, he concluded that there was no practicable 
alternative to the DWB's proposed 1,100,000 acre-foot Two Forks 
project that would have less impact on the environment when 
appropriate mitigation is taken into consideration; 

2. The project must comply with state water quality standards, the 
Endangered Species Act, and other pertinent statutory provisions — 
With respect to this requirement, the District Engineer found that 
the Two Forks Dam and Reservoir project would not violate State 
water quality standards nor would it jeopardize threatened and 
endangered species; 

3. The project must not cause or contribute to significant degradation of 
such waters — The District Engineer concluded that the Two Forks 
Dam and Reservoir would not significantly degrade the Nation's 
waters; and 

4. Appropriate and practicable measures for minimizing potential 
adverse impacts of the discharge on the aquatic ecosystem must be 
taken — The District Engineer required that all practicable measures 
to minimize impacts (detailed in the ROD and in the Section 
404(b)(1) evaluation) be undertaken. 

5.3.2 U.S. Forest Service Rights-of-Way and Easements 

The DWB requested amendments to existing rights-of-way for the Two 

Forks project and the Williams Fork project. The DWB also requested 

additional authority to its existing permits to complete extension and 

enlargement of the Williams Fork diversion project. Approval to use 

Forest System lands could be granted by several different means— 

amendment of the existing rights-of-way by the USFS, allowing the 

existing rights-of-way stand and issuance of new authorizations to 

supplement them, or through land exchanges. 

FLPMA implementing regulations 36 CFR 251.50 - Special Uses, states 

that "all uses of National Forest System land, improvements and 
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resources, except those provided for in the regulations governing the 

disposal of timber...and...minerals and the grazing of livestock...are 

designated ‘special uses’ and must be approved by an authorizing officer." 

A special use authorization under FLPMA, if granted, is to contain the 

following: 

e Terms and conditions which will: (i) carry out the purposes of 
applicable statutes and rules and regulations issued thereunder; (ii) 
minimize damage to scenic and aesthetic values and fish and 
wildlife habitat and otherwise protect the environment; (iii) require 
compliance with applicable air and water quality standards 
established by, or pursuant to, applicable Federal or state law; and (iv) 
require compliance with state standards for public health and safety, 
environmental protection, and siting, construction, and operation 
and maintenance if those standards are more stringent than 
applicable Federal standards; and 

e Such terms and conditions as the authorized officer deems necessary 
to: (i) protect Federal property and economic interests; (ii) manage 
efficiently the lands subject to the use or adjacent thereto; (iii) protect 
other lawful users of the land adjacent to, or occupied by, such use; 
(iv) protect lives and property; (v) protect the interests of individuals 
living in the general area of the use who rely on the fish, wildlife 
and other biotic resources of the area for subsistence purposes; (vi) 
require siting to cause least damage to the environment, taking into 
consideration feasibility and other relevant factors; and (vii) 
otherwise protect the public interest. 

In addition to specific land occupancy authorizations, another action 

was required by the USFS—the amendment of Land and Resource 

Management Plans (Forest Plans). NFMA implementing regulations (36 

CFR 219) require the USFS to develop Land and Resource Management 

Plans for each administrative unit of the National Forest System. Plans 

were in effect for several units that would have been impacted by the 

DWB's proposed projects—these are the Routt, the Pike-San Isabel, and 

the Arapaho-Roosevelt National Forests. The Forest Supervisor could 

amend the plan and implement the amendment following appropriate 

public notification and satisfactory completion of the NFMA and NEPA 

procedures. If a project was approved, the USFS ROD was to include the 
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decision on the amendment to the affected Forest Plan(s). Appendix 1-E of 

the FEIS (U.S. Army Corps of Engineers, 1988) documents the 

amendments to National Forest Land and Resource Management Plans. 

These amendments are summarized below. 

5.3.2.1 Amendments to National Forest Land and Resource 

Management Plans 

The DWB proposed construction of a water diversion facility and an 

impoundment facility on National Forest System lands. The water 

diversion facility was to occur chiefly on the Routt National Forest. The 

impoundment facility was to occur chiefly on the Pike National Forest. 

Stream flows and water transmission facilities on these forests and on the 

Arapaho and Roosevelt and White River National Forests were expected 

to be affected. 

Land and Resource Management Plans (Forest Plans) were developed 

and completed for these National Forests in 1983 and 1984, prior to the 

DWB applications. The Forest Plans contain extensive direction for the 

management of activities on these National Forests, including statements 

of the goals and objectives of national forest management, descriptions of 

the combinations of activities planned for each area of the national forests 

for the planning period (approximately 50 years), and statements of the 

management standards and guidelines all activities must satisfy. By 

regulation (36 CFR 219.10(e)), all projects proposed for National Forest 

System lands must be consistent with the Management Requirements in 

both the Forest Direction and Management Area Direction sections of the 

Forest Plans. However, amendments may be made in the Management 

Requirements and other aspects of the Forest Plans to accommodate new 

developments and changing social needs. Construction of the site-specific 

alternatives was determined to require some modification of the Forest 

Plans for these four national forests. Appendix 1-E of the FEIS (U.S. Army 

Corps of Engineers, 1988) describes the amendments to the Forest Plans 

which would be needed to respond to each of the site-specific alternatives. 

It also describes the basic requirements the site-specific alternatives were to 
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satisfy to conform to the Standards and Guidelines set forth in these Forest 

Plans. 

Changes to Forest Plans are made through a process of amendment 

which conforms to 36 CFR 219.10(f). The amendments described in 

Appendix 1-E of the FEIS specify modifications which would be made in 

the Forest Plans in response to each site-specific alternative. It also 

described some of the Standards and Guidelines each site-specific 

alternative was designed to satisfy in order to conform to the Forest Plans. 

Changes in Forest Direction: The Forest Direction section of the Forest 

Plans specifies Forest-wide Management Requirements which must be 

maintained while implementing all activities on the national forests. 

Under all alternatives except the No Federal Action alternative, Forest 

Direction for all four national forests were to be amended to include 

detailed monitoring plans for the following: erosion control; water 

quality; fisheries productivity; stream channel stability; riparian vegetation 

maintenance; and recreation opportunity maintenance. These detailed 

monitoring plans were to be developed by the DWB and approved by the 

USFS as project design is completed and prior to construction initiation. 

Several minor amendments were also identified. 

Changes in Goals and Objectives: None of the site-specific alternatives 

were expected to require changes in any of the goals or objectives (the 

specific levels of goods or services expected to occur over time) of the four 

national forests. This lack of need to change goals or objectives provided 

the basis for determining whether or not a "significant amendment" was 

to be made to any of the Forest Plans. 

Changes in Management Area Direction (Management Area 

Prescriptions): Management Area Prescriptions represent combinations 

of compatible activities and the Standards and Guidelines governing these 

activities which can take place on National Forest System lands. No 

changes were found necessary in the Management Area Prescriptions for 
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the Arapaho and Roosevelt, and White River Forest Plans. Some changes 

were identified for the Pike and San Isabel National Forests, and the Routt 

National Forest. 

Determination of Significance of Amendments: For a change to a Forest 

Plan to be "significant," according to the terms of 36 CFR 219.10(f), the 

proposed amendment(s) must have an important effect on the entire 

Forest Plan and/or significantly affect land and resources throughout a 

large portion of the planning area. To determine whether or not any of 

the site-specific alternatives would be significant, the USFS considered the 

following: 

e The timing of the changes — Whether or not the changes brought 
about by the site-specific alternatives were going to be realized during 
the Plan period (the first decade before the scheduled revisions of the 
Plan); 

e The location of the changes — The relationship between the affected 
areas and the overall area of the national forest; 

¢ Goals, Objectives, and Outputs — Whether or not the changes 
would alter long-term relationships between the levels of goods and 
services projected for each Forest Plan and whether or not changes 
would require the national forests to forego opportunities to achieve 
planned outputs in later years; and 

e Management Area Prescriptions — Whether or not the changes 
would alter the long-term strategy for management of the national 
forests’ land and resources. 

An evaluation based on these criteria determined that the amendments 

to the four National Forest Plans were not "significant." 

5.3.3 Bureau of Land Management Rights-of-Way 

The occupancy and use of Federal lands not reserved for some other use 

are managed by the BLM. The BLM administers 40 acres of public land 

within the project boundary of the proposed 1,100,000 acre-foot Two Forks 

Reservoir. The BLM had several management options at its disposal were 
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it to decide to approve the proposed reservoir. These included granting a 

right-of-way under Title V of FLPMA, exchanging this tract for other DWB 

lands, or selling the land to the DWB under Section 203 of FLPMA. 

In making any decision on public lands administered by the BLM, the 

Area Manager is to: (i) use and observe the principles of multiple use and 

sustained yield; (ii) use a systematic interdisciplinary approach to achieve 

integrated consideration of physical, biological, economic, and other 

sciences; (iii) give priority to the designation and protection of areas of 

critical environmental concern; (iv) rely on the inventory, to the extent it 

is available, of the public lands, their resources and other values; (v) 

consider present and potential uses of the public lands; (vi) consider the 

relative scarcity of the values involved and the availability of alternative 

means and sites for the realization of these values; (vii) weigh long-term 

benefits to the public against short-term benefits; (viii) provide for 

compliance with applicable pollution control laws, including state and 

Federal air, water, noise, or other pollution standards or implementation 

plans; and (ix) to the extent consistent with the laws governing the 

administration of the public lands, coordinate the land use inventory, 

planning, and management of, or for, such lands with the land use 

planning and management programs of other Federal agencies and of state 

and local governments. 

As required by FLPMA and BLM planning regulations, 43 CFR 1600, the 

BLM has prepared a Management Plan for the Northeast Resource Area 

(within which the 40 acre parcel was contained). This plan provides for 

guiding the management of the BLM administered public lands and 

resources for the next 10 years. The BLM planned to transfer or dispose of 

all surface lands with public value to public agencies and those without 

public value to non-public entities. The 40 acre parcel known as Unit 910, 

Foxton, was proposed for disposal under the plan. Thus an exchange or 

sale of this land to the DWB was deemed consistent with the plan. 
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5.3.4 Endangered Species Act Compliance 

Biological Assessments required under Section 7 of the Endangered 

Species Act (PL 93-205, as amended) were prepared for Federally listed 

species in each of the three geographic areas that would be impacted by the 

1,100,000 acre-foot Two Forks Dam and Reservoir and the Williams Fork 

Gravity Collection System project. These geographic areas are the South 

Platte/Platte Rivers, the Colorado River, and the area immediately 

surrounding the projects (on-site). Selected information contained in 

biological assessments prepared by the DWB were used in preparing the 

Corps' official Determinations of Effect /Biological Assessment. However, 

the Corps did not adopt all interpretations and conclusions presented in 

the DWB's Biological Assessments. The Determination of Effects, the 

Determination of Adequacy of the Hydrological Analysis, and the DWB's 

Biological Assessments were submitted to the FWS to initiate formal 

consultations on September 5, 1986 for the South Platte/Platte Rivers, on 

October 10, 1986 for the Colorado River, and on October 27, 1986 for the on- 

site areas. Appendix 1-B of the FEIS (U.S. Army Corps of Engineers, 1988) 

documents the DWB's and Corps’ compliance with the Endangered 

Species Act. This information is summarized below. 

5.3.4.1 South Platte/Platte Rivers 

The FWS informed the Corps that it did not agree with the Corps' 

determination that the Two Forks project was not likely to affect the bald 

eagle or the whooping crane in the Platte River basin. The FWS did agree 

that the Two Forks project may have affected the least tern, piping plover, 

and whooping crane critical habitat. It also agreed that the Williams Fork 

project was not likely to affect listed species in the Platte River basin. In 

addition, the FWS requested additional information and analysis, 

including a daily flow analysis during certain time periods, quantified 

changes in roosting and feeding habitat, further hydrologic verifications, 

and copies of numerous documents referenced in the DWB's Biological 

Assessment and the Corps’ Determination of Effects. A number of 

requests for extensions of formal consultation were also received from the 
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FWS and the DWB. In response to these requests, the Corps agreed to 

formally consult on the whooping crane and bald eagle while maintaining 

that the project was not likely to adversely affect these species. The Corps 

also granted the extensions of formal consultation, and in conjunction 

with the DWB, provided copies of the requested documents. 

The Corps and the DWB worked with the FWS through the 

consultation period—on June 2, 1987, the FWS provided the Corps with a 

draft Biological Opinion, and on October 14, 1987, a final opinion was 

completed. 

This opinion concluded that the project would eliminate open water on 

some dry days during the winter month of the simulated period of record. 

This would prohibit bald eagle foraging but would not likely jeopardize 

the eagles’ continued existence or cause "incidental take." The FWS also 

concluded that the project would not appreciably impact wet meadow 

feeding areas used by the whooping cranes and would not affect channel 

maintenance flows. However, the project would adversely affect roosting 

habitat available during the March 23 to May 10 migration period. This 

would not likely jeopardize or cause "incidental take" of the whooping 

crane provided the following conservation measures are implemented: 

e make available funds and ensure the acquisition of a minimum of 
221 acres of Platte River vegetated riverine island and riparian 
habitat between Overton and Gibbon, Nebraska; 

e make available funds and ensure that the acquired lands would be 
cleared and maintained to meet the criteria for suitable whooping 
crane roosting and feeding habitat; and 

e make available funds and ensure that the acquired lands would be 
operated and maintained for the life of the project (FWS, 1987a). 

Finally, the FWS concluded that the project would reduce the 

availability and suitability of nesting and foraging habitats of least terns 

and piping plovers in two months of the simulated period of record and 

eliminate suitable tern and plover nesting habitat and tern forage fish in 

one entire month. The FWS concluded that this would not jeopardize the 
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least tern or piping plover, but “incidental take" would occur from Elm 

Creek to Duncan, Nebraska. It proposed the following measures to 

minimize “incidental take”: 

e develop the capability to forecast, by April of each year, if project 
operations would cause depletion at the Henderson gage between 
May and August of that year. If a depletion was projected, the DWB 
was to use the Platte River Accounting Program to compile daily 
flow information at Henderson, Odessa, and Duncan for the period 

of depletion; 

e make available a one-time contribution of $50,000 to assist the FWS 

in actions to minimize incidental take and to monitor tern, plover, 

and forage fish populations (FWS, 1987a). 

The Corps completed an independent analysis of the project's effects on 

whooping crane roosting habitat following the receipt of the draft opinion. 

The Corps concluded that the net effects of the project would be a loss of 

33,000 square feet of weighted usable roosting habitat and some 

unquantifiable degree of additional vegetative encroachment. 

5.3.4.2 Colorado River 

With regard to Section 7 compliance for listed species in the Colorado 

River basin, the FWS informed the Corps that it did not agree with the 

Corps’ determination that the Two Forks project was not likely to 

adversely affect the bonytail or humpback chub, although it did agree that 

the Two Forks project may affect the Colorado squawfish. The FWS and 

the DWB also requested numerous extensions of formal consultation. 

Additional information was also requested by the FWS, including 

information on the hydrological effects of the Shoshone Power Plant 

Agreement, further hydrological verifications, information on project 

depletions at Dotsero, and copies of documents referenced in the biological 

assessment. The Corps agreed to formally consult on the Colorado 

squawfish, humpback chub, and bonytail chub for both proposed projects 

while maintaining its original position. The Corps also granted the 

extensions of formal consultation, provided the FWS with copies of the 

documents requested, and worked with the DWB and the FWS in 
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addressing other information requests. On June 2, 1987, the FWS 

provided the Corps with draft Biological Opinions, and on October 14, 

1987, final opinions were completed. 

These opinions concluded that the Two Forks project would not 

appreciably affect Colorado squawfish spawning substrates or channel 

morphology. However, the project would cause a reduction of Colorado 

squawfish spawning habitat in July in 20 percent of the simulated period 

of record, cause a reduction of Colorado squawfish adult habitat in July in 

30 percent of the simulated period of record, and reduce flooded backwater 

habitat used by Colorado squawfish in the Spring. The FWS did not 

identify any specific impacts to the humpback or bonytail chub although it 

did conclude that the project would dampen the widely fluctuating 

discharges of the Colorado River, which may favor exotic fish, and would 

reduce the flexibility of the Colorado River System to meet the needs of 

the endangered fish at various times of the year. The above mentioned 

impacts were determined to not likely jeopardize the continued existence 

or cause "incidental take" of these species, provided the following 

conservation measures were implemented: 

* contribute $774,778 to a water rights acquisition fund; and 
* agree not to use the Shoshone Agreement in conjunction with the 

operation of Two Forks except with further authorization from the 
Corps (FWS, 1987b). 

The FWS concluded that the Williams Fork project would not 

appreciably affect Colorado squawfish spawning substrates or channel 

morphology. However, the project would cause a reduction of Colorado 

squawfish spawning habitat in July in 10 percent of the simulated period 

of record, and reduce flooded backwater habitat used by Colorado 

squawfish in the Spring. The FWS did not identify any specific impacts to 

the humpback or bonytail chub although it did conclude that the project 

would dampen the widely fluctuating discharges of the Colorado River, 

which may favor exotic fish, and would reduce the flexibility of the 

Colorado River System to meet the needs of the endangered fish at 
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various times of the year. The above mentioned impacts were determined 

unlikely to jeopardize the continued existence or cause “incidental take" 

of these species, provided the following conservation measures were 

implemented: 

e contribute $123,900 to a water right acquisition fund; and 
agree not to use the Shoshone Agreement in conjunction with the 
operation of Two Forks except with further authorization from the 
Corps (FWS, 1987b). 

The Corps completed an independent habitat duration analysis of the 

project's effects on Colorado squawfish adult and spawning habitat 

following the receipt of the draft opinion. The Corps concluded that 

changes in spawning and adult habitat would probably not adversely affect 

the squawfish because increases in habitat would occur in the 50 to 90 

percent exceedance range. The Corps believes that habitat changes which 

occur in this range have the greatest effect on the species. 

5.3.4.3 On-Site 

For on-site Section 7 compliance, the FWS agreed with the Corps' 

determination that the Two Forks project may affect the bald eagle but was 

unlikely to affect the black-footed ferret or greenback cutthroat trout. It 

was also agreed that the Williams Fork project was not likely to affect any 

listed species. However, the FWS disagreed with the Corps’ conclusion 

that the Two Forks project was not likely to adversely affect the peregrine 

falcon unless it returns to Cathedral Spires (a nesting habitat) and 

requested additional information to assess impacts to this species. 

Numerous extensions of formal consultation were requested for the Two 

Forks on-site area. Although the Corps maintains that Two Forks is not 

likely to adversely affect the peregrine falcon unless it returns to Cathedral 

Spires, it agreed to formally consult. The Corps also granted the 

extensions of formal consultation and in conjunction with DWB, 

provided the additional information. On May 20, 1987, the FWS provided 
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the Corps with a draft Biological Opinion, and on September 8, 1987, a 

final opinion was completed. 

At the time of preparation of the on-site Determination of 

Effect /Biological Assessment, the pawnee montane skipper was proposed 

for Federal listing and better scientific data were being developed. 

Therefore, the Corps elected to await the development of the data prior to 

preparing a Determination of Effect/Biological Assessment on the skipper. 

On May 4, 1987, the Corps concluded that the Two Forks project may likely 

jeopardize the continued existence of the skipper. This conclusion 

initiated "formal conferencing" in accordance with the procedures for 

formal consultation. On August 24, 1987, the FWS provided the Corps 

with a draft conference opinion, and a final opinion was completed on 

October 14, 1987 (FWS, 1987c). The skipper was federally listed as 

threatened, effective October 26, 1987. 

The FWS concluded that the project was not likely to jeopardize the 

continued existence or result in "incidental take" of the northern states 

population of the bald eagle or the Rocky Mountain-Southwest 

population of the peregrine falcon. However the FWS requested that 

certain conservation recommendations be included as conditions of 

permits issued by the Corps, USFS, and BLM to minimize or avoid 

adverse impacts to these species. These conservation recommendations 

included the following: 

¢ acquire baseline data that will characterize bald eagle habitat and prey 
resource values in the Cheesman/Two Forks area; 

e apply these baseline data to identify, develop, and implement a bald 
eagle management plan; 

e relocate the proposed Colorado Trail alignment to maintain the 
integrity of Cathedral Spires and potential peregrine falcon nesting 
habitat; 

e prohibit recreation facilities or access points near Cathedral Spires; 
¢ restrictions on the timing of construction activities near Cathedral 

Spires; 
e monitor peregrine falcon occurrence for the life of the project; and 
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e restrict human access to Cathedral Spires (FWS, 1987d). 

The FWS concluded in its pawnee montane skipper opinion that the 

project would destroy 22 percent of the skipper's habitat. This would 

result in a loss of from 23 to 42 percent of the entire skipper population 

because the habitat that would be destroyed appeared to be of higher 

quality that the adjacent remaining habitat. In addition to the absolute 

habitat and population loss, the remaining habitat would be split into 

northern and southern portions, making the interchange of individuals 

very difficult and infrequent. These impacts would not likely jeopardize 

the continued existence of the skipper, provided the following 

conservation measures were implemented: 

e¢ manage all remaining habitat owned by the DWB surrounding 
Cheesman and Two Forks Reservoirs and all skipper habitat 
occurring on lands acquired by the DWB for mitigation of other 
resources so that all attributes of the habitat essential to the skipper 
are maintained, and commit to reinitiating consultation on the 

butterfly should the DWB consider enlarging Cheesman Reservoir; 
e protect and manage 250 acres of remaining skipper habitat on private 

land on the North Fork of the South Platte River; 
e monitor the skipper population, distribution, relative abundance, 

and density in all remaining habitat; 
e enhance 750 acres of less suitable skipper habitat by selective tree 

thinning or planting of Liatris; 

e manage all remaining skipper habitat on USFS and BLM land in the 
vicinity of the Two Forks project; and 

e have the DWD use its best efforts to ensure protection of 312 acres 
which contain high-quality skipper habitat on the North Fork of the 
South Platte (FWS, 1987d). 

5.3.4.4 Outcome of the Compliance Review 

The Corps, USFS, and BLM were to fully consider the opinions of the 

FWS when making permit decisions. DWB agreed to, and included in its 

mitigation plan, those conservation and reasonable and prudent measures 

developed by the FWS for listed species in the Platte and Colorado Rivers 

and in on-site areas. 
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5.3.5 Fish and Wildlife Coordination Act Compliance 

In accordance with the Fish and Wildlife Coordination Act (PL 85-624, as 

amended), the FWS provided recommendations to eliminate, avoid, 

minimize, replace, or compensate for the expected significant diverse 

effects of the proposed Two Forks and Williams Fork projects on fish and 

wildlife resources (U.S. Fish and Wildlife Service, 1987e). These 

recommendations included the development of a mitigation team, 

several administrative items, and aquatic and terrestrial mitigation plans. 

The proposed projects were not expected to have significant adverse 

impacts on fish and wildlife resources in Nebraska. Therefore, these 

mitigation recommendations were for direct and indirect impacts in 

Colorado only. Appendix 1-F of the FEIS (U.S. Army Corps of Engineers, 

1988) documents compliance with the Fish and Wildlife Coordination Act. 

5.3.5.1 Mitigation Team 

The FWS recommended that an interagency team be formed to oversee 

fish and wildlife resource mitigation for both the Two Forks and Williams 

Fork projects—an interagency agreement was to be developed to establish 

the mission, goals, and responsibilities of the team, and the agreement was 

to be included as a condition to any permits issued. The Mitigation Team 

was to consist of two components—a core team, comprised of 

representatives from USFS, Corps, FWS, EPA, CDOW, and the DWB, with 

an advisory/oversight role to review, determine the adequacy of, and 

make recommendations to the permitting agencies on site-specific permit 

conditions, implementation plans and mitigation features, monitoring 

plans, study protocols and results, and an annual status report of the fish 

and wildlife mitigation plan. The implementation team, to include the 

DWB and CDOW, was to be responsible for the development and 

implementation of plans for operational stream flow/reservoir 

management, land acquisition, stream habitat improvement, monitoring, 

and the preparation of an annual report to plan, implement, and monitor 

fish and wildlife mitigation activities. 
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Both the Corps and USFS agreed with the concept of an Interagency 

Mitigation Team (IMT); however, they proposed that the team consist of 

representatives from FWS, EPA, CDOW, Colorado Department of Parks 

and Outdoor Recreation, State Historical Preservation Office, Advisory 

Council on Historic Preservation, Colorado Department of Health, and 

other interested parties. The team was to serve in an advisory capacity to 

the permitting agencies. The DWB was to be responsible for 

accomplishing mitigation under the direction of the Corps and the USFS. 

5.3.5.2 Administrative Recommendations 

Administrative recommendations, applicable to the Two Forks and 

Williams Fork projects included, among others: fencing during 

construction to protect wildlife and habitat; salvaging of topsoil for use in 

revegetation; compliance with state and Federal regulations for ambient 

air, and noise and water quality protection. The construction practices 

recommended by the FWS were to be included as permit conditions, in 

addition to other recommendations formulated by the permitting 

agencies, if permits were issued. All costs of implementing these 

recommendations were to be borne by DWB. 

5.3.5.3 Terrestrial Mitigation 

The FWS mitigation recommendations for adverse impact to wildlife 

and wildlife habitat centered on five major areas of concern. For the Two 

Forks project, these include bighorn sheep habitat/disturbance, 

wetlands/riparian habitat, deer/elk winter habitat, turkey habitat, and 

wildlife habitat diversity. For the Williams Fork project, concerns focused 

on elk habitat and wetlands. All of the FWS's terrestrial mitigation 

recommendations were included in the DWB's proposed mitigation plan 

or in the permitting agencies additional measures. 

5.3.5.4 Aguatic Mitigation 

The FWS aquatic mitigation recommendations included: improvement 

of trout stream habitat through flow and watershed management on the 
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South Platte, Blue, Williams Fork, and Fraser Rivers; establishment of a 

$10 million trust fund; development and implementation of a 

reclamation plan for reservoirs in DWB's system, studies to determine the 

distribution and abundance of several newly discovered invertebrate 

species; and replacement of approximately 14 miles of public stream lost 

because of inundation. All of the FWS's recommendations were included 

in the mitigation plan with the exception of stream structural habitat 

improvement in the Fraser River. The permitting agencies believed that 

the predicted biomass gains could be attained through riparian habitat 

improvement and minimum flows. 

5.3.5.5 Wetlands Mitigation 

The FWS recommended that DWB emphasize the modification of the 

Two Forks project design, construction, and operation to avoid impacts to 

wetlands. If such modifications would not mitigate project-induced 

impacts, a plan was to be developed to include either: (i) replacement 

through habitat developments on a 2 for 1 basis or with an equivalent 

demonstrable ecological function in direct proportion to wetland types 

lost; or (ii) assurance of full replacement of existing in-kind habitat values 

using a habitat-based analysis. For the Williams Fork project, the FWS 

recommend a wetland/riparian mitigation implementation plan for direct 

and indirect project-induced wetland losses. This plan was to include 

either: (i) replacement through habitat developments on a 2 for 1 basis or 

with an equivalent demonstrable ecological function in direct proportion 

to wetland types lost; or (ii) assurance of full replacement of existing in- 

kind habitat values using a habitat-based analysis. Additional long-term 

vegetation surveys were recommended throughout the life of the project 

to determine trends in riparian vegetation species composition, 

abundance, vigor, and distribution. 

The permitting agencies were in general agreement with the FWS 

recommendations although the Corps had a preference for demonstrable 
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replacement of functional equivalency as opposed to a 2 to 1 replacement 

ratio. 

5.3.6 Compliance with Archeological and Historic Preservation Act 

Preliminary surveys identified a number of properties potentially 

eligible for, or listed on, the National Register of Historic Places (NRHP). 

Additional inventory surveys were to be required prior to the projects’ 

construction. Sites identified as potentially eligible would require 

evaluation to determine if they met the criteria for listing on the NRHP. 

Mitigation of the impacts to these properties, as well as additional surveys 

and site evaluation, were to be conducted after Programmatic Agreements 

and mitigation plans were negotiated. Signatories to such agreements 

would be the DWB; the Colorado State Historic Preservation Officer; 

Federal agencies such as the Corps, USFS and BLM; and other consulting 

parties such as local governments, Indian tribes, holders of grants, permits, 

or licenses, and landowners. The Programmatic Agreement was signed in 

1988. 

5.3.7 Compliance with Colorado State Policies and Controls 

The various site-specific alternatives and the No Federal Action 

alternative were analyzed to identify the institutional constraints on the 

implementation of each as a result of various state and local policies. The 

FEIS identified and evaluated these constraints. 

5.3.7.1 Colorado Water Resource Development Policy 

It was determined that construction of the Two Forks Reservoir or any 

of its site-specific alternatives would not be in conflict with state policy for 

the area concerned. Such construction would be consistent with Colorado 

state policy articulated in 73 CFR 37-95-107.5(3)(b) which declares the policy 

of the state's general assembly to fully utilize, for the maximum benefit of 

all the people, natural stream resources. The statute also specifically 

Case Study: Metropolitan Denver Water Supply System EIS 196



provides the authority to proceed with the simultaneous consideration of 

the following: 

¢ a major multi-purpose water project in western Colorado to store 
water for the development of western Colorado; 

* amajor multi-purpose water project for the benefit of the Denver 
metropolitan area on the South Platte river upstream from the 
existing Chatfield Reservoir (to be constructed simultaneously with 
the facility described earlier); and 

¢ a major multi-purpose water project to regulate and store the waters 
of the South Platte river or its tributaries which enter downstream of 
the Henderson gauging station north of Denver. 

5.3.7.2 Well Permits 

A well permit is required before constructing, deepening, enlarging, or 

relocating a well. Tributary wells are administered through the Colorado 

State Engineer's permit system in a manner consistent with surface water 

rights. Users of a tributary well would be required to divert in priority 

with other rights in the stream unless they had a court-approved Plan for 

Augmentation. Non-tributary wells in certain non-tributary aquifers are 

only permitted to withdraw water, exclusive of artificial recharge, 

underlying the land owned by the applicant or the land of another who 

has given consent, express or implied by law, to the withdrawal. None of 

the site specific-alternatives would require well permits, but the non- 

tributary groundwater component of the No Federal Action alternative 

would necessitate such approval. 

5.3.7.3. Reservoir and Dam Approval 

The Colorado State Engineer is required by law to review the plans and 

specifications of any dam to assure that the structure of the dam and its 

spillway meet the safety standards required by Colorado law. The State 

Engineer's review and approval would thus be required for all the site- 

specific alternatives except the Williams Fork Gravity System. Such 

review and approval would not be required for any of the components of 

the No Federal Action Alternative. 
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5.3.7.4 Clean Water Act - Section 401 Water Quality Certification 

The construction of any of the site-specific alternatives would require 

the placement of fill material in waters of the United States. Before this 

could be authorized by the Corps, a water quality certification pursuant to 

Section 401 of the Clean Water Act (PL 92-500, as amended) must be 

provided or waived. This 401 certification is provided when the physical 

or operational effects of the discharge would not violate state water quality 

standards. Water quality certification is considered to be conclusive with 

respect to water quality considerations unless EPA advises of other water 

quality aspects to be taken into consideration. 

Subsequent to the DEIS, the Corps was advised by the EPA that while 

the Colorado Department of Health (CDOH) would be providing 401 

certification, or a denial thereof, for construction-related water quality 

impacts relative the Two Forks application, the CDOH did not have water 

quality standards relative to the operation of the proposed dam and 

reservoir. Therefore, unless the State of Colorado adopted operational 

water quality standards, the EPA intended to issue or deny 401 certification 

relative to the operation of the Two Forks dam and reservoir. 

5.3.7.5 Clean Water Act - Section 208 Area-wide Water Quality 
Management Plans 

Pursuant to the Clean Water Act (PL 92-500, as amended), all counties 

impacted by the proposed projects had adopted Area-wide Water Quality 

Management Plans (Section 208 Plans) which contain policies for 

addressing point and non-point source water quality problems. Most 208 

plans relevant to the proposed projects had been approved by the Colorado 

Water Quality Control Commission (CWQCC) as policies only. While the 

state had the authority to adopt these as regulations, it had not done so. 

The Colorado Water Quality Control Act provides that only plans that had 

been adopted as regulations are binding for purposes of any Federal law, 
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regulation or action. Therefore, the plans were not requirements under 

the terms of the Colorado Water Quality Control Act. 

5.3.7.6 Cultural Resource Clearance 

A cultural clearance from the Colorado State Historic Preservation 

Officer (SHPO) would be required for any of the site-specific alternatives 

and the groundwater component of the No Federal Action alternative. 

The SHPO indicated that all the alternatives would have an adverse effect 

upon cultural resources. The SHPO was to be consulted for 

recommendations to meet cultural compliance for the state. 

5.3.7.8 State Policy and Local Land Use Plans 

Development of any of the South Platte reservoir alternatives would 

conflict with some of the policy objectives included in the Colorado State 

Comprehensive Outdoor Recreation Plan and the Colorado 

Comprehensive Wildlife Management Plan. The conflicts with the state's 

recreation plan generally relate to the inability to implement the state's 

recommendations for acquisition and development of recreation 

opportunities along the South Platte river and its tributaries. This conflict 

was not identified as a major concern in the state's comments on the DEIS. 

The DWB proposed mitigation measures for impacts from the proposed 

projects that conflict with the state's wildlife management plan. The 

CDOW concurred with the adequacy of these mitigation measures. 

5.3.7.9 Local Permits or Authorizations 

Each of the counties in which the site-specific alternatives would be 

located had zoning requirements for special use review or permits for 

reservoirs. The requirements for each vary from county to county, but 

each addresses criteria related to the compatibility of the reservoir with 

surrounding land uses. Such regulations could place a local government 

review requirement on any permitted projects. 
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5.3.8 The Public Interest Review Process 

The ROD signed by the District Engineer of the Corps' Omaha District 

detailed the Corps public interest review and balancing process pursuant 

to 33 CFR 320.4 (discussed in general terms in Section 4.6.3 of Chapter 4) 

with respect to a range of issues including the following: 

1. Water Conservation - The FEIS identified four conservation 
programs that were considered by the District Engineer. Program 1 
was based on the present level of water conservation in the area. 
Programs 2 and 3 assumed that certain conditions of water 
availability, cost, and dependence would result in suppliers 
voluntarily adopting more restrictive conservation measures. 
Program 4 assumed total participation in the program. The DWB, 
the mayor of Denver, and the Governor reached agreement on a 
program that substituted Program 4 in the FEIS. The District 
Engineer accepted this program in the ROD but required that the 
DWB demonstrate how it intended to achieve the participation rates 
it used to calculate the conservation savings identified, as well as 

demonstrate the achievement of this participation within 7 years; 

Wetland Values - Impacts to wetlands, mitigation requirements, and 
impacts remaining after mitigation were detailed in the Corps 
404(b)(1) evaluation. The District Engineer, in his ROD, required the 

DWB to compensate for the 299 acres lost as a result of inundation by 
treating 1,000 acres with the goal of establishing functional 
vegetative associations similar to those lost; 

Cultural Resources - The District Engineer found the project in 

compliance with Section 106 of the National Historic Preservation 
Act. A Programmatic Agreement (PA) which required a treatment 

plan to be developed was signed by the DWB, the Colorado State 
Historic Preservation Officer, the Corps the USFS, and the Advisory 
Council on Historic Preservation. With the implementation of the 
PA and the subsequent treatment plan, the District Engineer believed 
that the loss of 43 properties potentially eligible for the National 
Register of Historic Places and the inundation of the North Fork 
Historic District buildings would be substantially mitigated; 

Aquatic Resources - The aquatic ecosystem is the primary focus of the 
District Engineer's Section 404(b)(1) evaluation. However, as part of 

the public interest review, the District Engineer also required that 90 

Case Study: Metropolitan Denver Water Supply System EIS 200



percent of the net loss of self-sustaining stream trout fishery be 
replaced with a similar self-sustaining population through flow 
modifications, watershed habitat improvement, and better control of 

reservoir releases. He also noted that mitigation was technically 
feasible and achievable; 

5. Vegetation - Impacts to vegetation, mitigation requirements, and 
impacts to vegetation remaining after mitigation were detailed in 
the Section 404(b)(1) evaluation; 

6. Threatened and Endangered Species - Impacts to threatened and 
endangered species, mitigation requirements, and impacts 
remaining after mitigation were detailed in the Section 404(b)(1) 
evaluation. With the inclusion of conservation and reasonable and 
prudent measures to protect and preserve affected species and their 
habitats, as well as conservation recommendations included in the 

FWS's Biological Opinions, the District Engineer found that the 
project would not jeopardize the continued existence of any 
threatened or endangered species. 

The District Engineer's public interest review also took into 

consideration the following: socio-economics; wildlife; visual resources; 

water quality; flood plains values; dam safety; land use; channel stability; 

recreation; water supply; water quality; mineral resources; food and fiber 

production; navigation; consideration of property ownership; 

transportation; and soils. 

5.3.9 Evaluation of Hypotheses 1 and 5 

Sections 5.3.1 through 5.3.8 evaluated the role of other Federal statutes 

and Executive Orders, and state and local policies in the development of 

the Metropolitan Denver Water Supply EIS. The various site-specific 

alternatives and the No Federal Action alternative were analyzed to 

identify the institutional constraints on the implementation of each as a 

result of these requirements. Clearly, this characterization of the role of 

other environmental legislation and policies in the Metropolitan Denver 

Water Supply EIS does not cover the spectrum of environmental 

legislation and policies detailed in Section 4.5 of Chapter 4. However, this 

characterization does cover the entire range of environmental legislation 
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and policies governing all environmental issues of concern with respect to 

the Metropolitan Denver Water Supply System EIS. 

A preliminary evaluation of Hypothesis 1, based on the analytic 

discussion in Section 4.5 of Chapter 4 was provided. The hypothesis is 

further substantiated in practice, as demonstrated in the case study analysis 

in this section. 

The extensive body of current non-NEPA environmental legislation 
is sufficiently comprehensive to cover the entire spectrum of 
environmental resources and values by articulating with precision, 
exactly what environmental impacts are considered to be acceptable 
or unacceptable and prohibiting those that are unacceptable to 
society. In other words, NEPA is a redundant mechanism. 

Note also that the analysis and discussion in Sections 5.3.1 through 5.3.8 

highlights the fact that NEPA was designed to draw from, rather than 

duplicate existing legislation. The hypothesis was evaluated and 

substantiated in theory based on the analytic discussion in Section 4.5 of 

Chapter 4; the hypothesis is further substantiated in practice, as 

demonstrated in the case study analysis in this section. 

Clearly, even in the absence of NEPA, most of these laws and policies 

would have necessitated compliance with their requirements of the 

DWB's proposed projects. Even more obvious is the fact that NEPA did 

not specifically and explicitly impose any similarly detailed requirements 

focused on specific aspects of the environment. These findings 

substantiate NEPA's fundamental thesis—its declared national policy for 

the protection of all aspects of the environment (its substantive essence 

and a major step towards comprehensive environmental management as 

opposed to the focused protection of specific aspects of the environment 

afforded by these various laws and policies) juxtaposed with its 

requirement for a comprehensive environmental impact assessment of 

major projects and their alternatives (its procedural thrust) based on, and 

drawing from, the requirements of other legislation. 
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Finally, the discussion in this section points to the enhanced 

opportunities and mechanisms for inter-agency coordination and 

cooperation provided by NEPA, further validating Hypothesis 5: 

NEPA plays a role in enhancing cooperation, coordination, and 
integration among Federal agencies in ensuring that environmental 
issues are addressed in a comprehensive manner. 

The discussions in Section 5.3.1 to 5.3.8 identified the involvement of a 

range of Federal agencies besides the Corps including the BLM, USFS, 

FWS, and EPA, as well as Colorado state and local entities. Under the 

mandates and requirements of specific legislation, each of these agencies 

would have assessed impacts discretely—NEPA's framework provided 

these agencies the opportunity to coordinate and integrate their activities 

thereby allowing for a comprehensive assessment of the full range of 

impacts to various aspects of the environment. 

5.4 Significance of Environmental and Socio-Economic Impacts 

This section describes the process for determining the significance of the 

environmental impacts of the site-specific alternatives and the 

development of appropriate mitigation measures. The focus of this 

section is on Hypothesis 1. 

This section draws from the Metropolitan Denver Water Supply DEIS 

(U.S. Army Corps of Engineers, 1986) and FEIS (U.S. Army Corps of 

Engineers, 1988) which presented the assessment of the environmental 

consequences of the various alternatives. These consequences were 

assessed with respect to the following resource categories: (i) soils; (ii) 

physiography, topography and geology; (iii) wetlands; (iv) vegetation; (v) 

wildlife; (vi) cultural resources; (vii) transportation; (viii) visual resources; 

(ix) recreation; (x) socio-economics; (xi) hydrology; (xii) water quality; (xiii) 

aquatic life; (xiv) threatened and endangered species; and (xv) channel 

stability. Table 5.2, reproduced from the FEIS (U.S. Army Corps of 
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Engineers, 1988: A-13 - A-14), summarizes all significant effects of the 

various site-specific alternatives on the 15 categories of impacts listed 

above. 

The summaries on a few of these categories that follow (in Sections 5.4.1 

through 5.4.8) elaborate on some of the entries in Table 5.2—the focus of 

these summaries is neither on listing each and every significant impact of 

each and every alternative nor on identifying every single significance 

criteria; the focus is on the process for determining the significance of a 

direct or indirect impact and the regulatory, agency-specific authority, or 

other basis for this determination. Mitigation measures developed in 

response to identified and significant impacts are profiled in Section 5.4.9. 

Section 5.4.10 provides an interpretation of this analysis with respect to the 

validity of Hypothesis 1. 

5.4.1 Soils 

Significant soil impacts are defined as the acreage disturbed that would 

exceed the tolerable soil loss rate of 2 tons per acre per year, and high soil 

loss from the disturbance of severe erosion hazard class soils (the erosion 

Hazard classes are severe, moderate and slight), as defined by the USFS. 

As shown in Table 5.2, the total acreage exceeding the tolerable soil loss 

rate of 2 tons per acre per year ranges from none for the No Federal Action 

alternative, to 100 acres for the Williams Fork Pumping System 

alternative, to a high of 619 acres for the 743,000 acre-foot New Cheesman 

Reservoir alternative. 
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Table 5.2: Significant Effects of Site-Specific Alternatives. 
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Table 5.2: Significant Effects of Site-Specific Alternatives. (continued) 
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Annual soil loss during the construction period ranges from a low of 

4,568 tons for both the 1,100,000 acre-foot and the 400,000 acre-foot Two 

Forks Reservoir alternatives, to a high of 14,129 tons for the New 

Cheesman Reservoir alternative. Similarly, annual soil loss during the 

post-construction period ranges from a low of 286 tons for both the 

1,100,000 acre-foot and the 400,000 acre-foot Two Forks Reservoir 

alternatives to a high of 1,109 tons for the New Cheesman Reservoir 

alternative (U.S. Army Corps of Engineers, 1988: 5-7 - 5-25). 

Note that soil impacts that would have occurred given existing 

conditions without the implementation of the various alternatives were 

also determined for estimates of total impact. 

No specific statutory mandate or requirement was applied to the 

determination of the significance of the projects’ soil impacts. USFS soil 

loss criteria were used to determine significant soil impacts. 

5.4.2 Physiography, Topography, and Geology 

The physiographic, topographic, and geologic impacts of the various 

alternatives on the environment, and where applicable, the effects of the 

environment on the alternatives are summarized in Table 5.2. The 

following categories were evaluated: (i) topography and physiography; (ii) 

geology; (iii) mineral resources; and (iv) groundwater resources. 

Significant adverse impacts include groundwater depletion in the case 

of the No Federal Action alternative which would require the 

development of groundwater under municipal boundaries. This would 

essentially result in the extraction of volumes of groundwater from the 

underlying basin with no chance of replenishment within a reasonable 

time-frame. This would occur because of the limited connection between 

non-tributary aquifers and surface streams and the fact that current 

withdrawals approximately equaled the slow natural recharge in the 

Denver Geologic Basin. 
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Significant potential and low-probability adverse impacts include the 

potential for dam breaches. In summary, if an instantaneous breach of the 

New Cheesman or 1,100,000 acre-foot Two Forks Reservoir occurred, 

released floodwaters would overtop and likely cause failure of existing 

Chatfield Dam. This would result in catastrophic loss of property and life 

from the dam-sites through Metropolitan Denver and beyond. The 

400,000 acre-foot Two Forks and Estabrook Reservoir alternatives would 

not cause a failure of Chatfield Dam; however, the uncontrolled spillway 

flows which would be routed through Chatfield Dam would result in 

extensive flooding with a high potential for loss of life. The 200,000 acre- 

foot Estabrook alternative would be contained by Chatfield Reservoir, 

although some uncontrolled spillway flows would result in over-bank 

flooding through Metropolitan Denver (U.S. Army Corps of Engineers, 

1988: 5-26 - 5-26). 

No specific statutory mandate or requirement applied to the 

determination of the significance of the projects' groundwater impacts. 

With respect to dam breaches, the Corps relies on the state Engineer's 

office to certify the safety of any dam permitted through the 404 process. 

The approval of the state Engineer normally follows permitting by the 

Corps during final design by the applicant (DWB). 

5.4.3 Wetlands 

Direct impacts on wetlands were evaluated by overlaying a map 

showing reservoir locations and associated project features for each 

alternative on a mapped inventory of wetland data. The criteria for 

determining indirect impacts consisted of: (i) changes in the hydro-period 

(the pulse of water that cyclically or seasonally inundates or saturates the 

wetlands) as indicated by a comparison of present system and new system 

mean monthly flows; (ii) extrapolation of daily flows to evaluate the 

recurrence of over-bank flooding; (iii) changes in the hydro-period 

combined with the anticipated vegetation response; and (iv) the frequency 
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that a flow would occur outside of the critical range of stream-flow. The 

relative significance of impacts was determined by evaluating the size of 

the impact compared to the resource inventoried, the distribution of the 

impact (i.e., disperse or concentrated), the importance or scarcity of a 

particular wetland type in the project vicinity area and the relative 

importance of a projected change in the wetland's function to the project 

vicinity and area. 

Table 5.2 summarizes the direct impacts (or losses of wetlands) resulting 

from each alternative. They range from a low of 4 acres (out of a total of 

1,138 inventoried acres) for the Williams Fork Gravity Collection System 

alternative to a high of 299 acres (out of a total of 431 inventoried acres) for 

the 1,100,000 acre-foot Two Forks Reservoir (U.S. Army Corps of 

Engineers, 1988: 5-37 - 5-57). No specific statutory mandate or requirement 

was applied to the determination of the significance of the projects’ 

wetland impacts. 

5.4.4 Vegetation 

Vegetation was inventoried according to the vegetation type*4 and 

structural stage using existing USFS data for part of the analysis area. 

Some data were gathered from aerial photographs with on-the-ground 

verification. The data were entered into a computer database using a 

resolution of 10 acres or larger for vegetation types and structural stages. 

The project analysis areas were large to mirror the wildlife analysis areas 

which in turn were large to include most of the habitats of mobile 

terrestrial wildlife and to facilitate identification. 

Data on project features were superimposed on the vegetation database 

to determine impacts. The structural stages of the vegetation that would 

  

44Examples of "forested vegetation" types are the ponderosa pine, high-elevation 
riparian, and Douglas fir types as distinct from the "nonforested mountain shrub" or 
"grassland" types. 

45There are five "structural stages” of forested vegetation types: Stage 1: grass-forb; Stage 
2: shrub-seedling; Stage 3: pole-sapling; Stage 4: mature; and Stage 5: old growth. 
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be impacted were also determined. The acres of each vegetation type and 

each structural stage within a type that would be impacted were quantified. 

USFS criteria were used to determine whether impacts would be 

significant. The Pike and San Isabel National Forest Land and Resource 

Management Plan established the following standard or guideline for 

vegetation diversity: forested vegetation types in each DU (Diversity 

Units)46 should be at least 5 percent in the grass-forb structural stage. Most 

study areas contain a number of DUs. If the forested vegetation types in 

any of these DUs would have less than 5 percent grass-forb structure after 

the project, any decrease due to the project would be a significant impact. 

If an impacted DU already contained less than 5 percent grass-forb 

structure in its forested vegetation types, any further decrease of that 

structural stage in that DU would be considered significant. 

As shown in Table 5.2, the loss of grass-forb structural stage areas in 

some DUs of National Forest System lands would be significant in the 

Two Forks, New Cheesman, and Estabrook analysis areas. Wood 

production losses from the 1,100,000 acre-foot Two Forks alternative 

would also be significant (U.S. Army Corps of Engineers, 1988: 5-58 - 5-65). 

USFS criteria were used to determine the significance of impacts to 

vegetation. The Forest and Rangeland Resources Planning Act (PL 94-579, 

as amended) and the National Forest Management Act (16 USA § 1601 et 

seq) were the key environmental statutes in the determination of 

significant vegetation impacts. 

5.4.5 Wildlife 

The impacts on wildlife were analyzed in four ways: (i) changes in 

habitat capability?” for selected analysis species; (ii) direct losses of acreage 

  

464 "Diversity Unit" is an area of land from 5,000 to 20,000 acres in size used to analyze 

bio-diversity characteristics. 

47 “Habitat capability" is the ability of a given unit of land to support a certain species of 
wildlife based on specific vegetation characteristics. It is expressed as the number of 
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designated as special-interest wildlife habitats;48 (iii) changes in habitat 

diversity;49 and (iv) construction impacts. The significance of impacts was 

judged using a number of criteria including public concern for the species, 

availability of the habitat being evaluated; size of the existing species 

population; susceptibility of the species to disturbance impacts; and the 

amount and type of lost habitat or lost habitat capability. 

Habitat capability for selected project analysis species was estimated 

using a USFS/Colorado Division of Wildlife (CDOW) habitat capability 

analysis methodology. Information on special-interest habitats was 

gathered from the CDOW database. Changes that would occur in special- 

interest habitats were measured as direct losses of those habitat acres as a 

result of inundation, roads, recreation and project facilities. Habitat 

diversity was measured as the proportion of certain limited vegetation 

types (e.g., riparian, mountain shrub, wetlands, grassland) and plan 

structural stages to the total acreage of the study areas. These limited 

vegetation types are the only components that add diversity to 

predominately uniform forested areas. Construction impacts of concern 

included the effects of the movement, noise, dust and other elements of 

human activity arising from construction. Table 5.2 summarizes the 

impacts of various alternatives in terms of the 4 above mentioned wildlife 

impact categories (U.S. Army Corps of Engineers, 1988: 5-66 - 5-81). 

USFS and CDOW criteria were used in determining the significance of 

wildlife impacts. The Fish and Wildlife Coordination Act of 1958 (PL 85- 

  

animals an area could support, assuming normal levels of mortality from predation, 
disease, weather, and other criteria. Actual population numbers in an area may be less 
that the predicted habitat capability because of other factors such as hunter harvest, 
illegal killing, exclusion from habitat by other uses, etc. 

48 "Special-interest wildlife habitats" are those areas that have been indentified as 
areas of concentrated use and/or of most importance to a particular species of wildlife. 

49"Habitat diversity" is the relative abundance and mix of the various types of habitat 
needed by a species; e.g., feeding habitat, cover habitat, and breeding habitat. 
Habitat diversity is directly related to vegetation diversity. Key vegetation types 
and stages in the Two Forks, Estabrook and New Cheesman project areas are high- 
elevation riparian, mountain grassland, willow and sedge, agricultural pasture, and 
the grass-forb and shrub-seedling stages of forested types. 
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624, as amended) and the Endangered Species Act of 1973 (PL 93-205, as 

amended) were the key environmental protection statutes in this 

determination of significant impacts to wildlife. 

5.4.6 Cultural Resources 

Impacts to a cultural resource are considered to be significant when the 

characteristics of the site used to qualify it for the National Register of 

Historic Places are changed. 

Direct impacts on cultural resources would result from the actual 

construction and routine operation of the project. Major direct impacts of 

proposed reservoir pools include inundation of cultural resources and 

alterations in their original settings. Indirect impacts would result during 

project operation. Impacts were primarily determined by the elevation of 

the proposed reservoir pools; the location of construction, spoil, and 

borrow areas; and access routes in relation to the location of potentially 

significant sites and National Register properties. 

Table 5.2 summarizes the impacts of various alternatives on cultural 

resources. These impacts range from the inundation or destruction of 2 

potential National Register properties in the case of the William Forks 

Gravity Collection System alternative to as many as 43 properties in the 

case of the 1,100,000 acre-foot Two Forks Reservoir (U.S. Army Corps of 

Engineers, 1988: 5-82 - 5-89). 

The National Historic Preservation Act of 1966 (PL 89-655, as amended) 

was the key environmental protection statute in this determination of 

significant impacts on cultural resources. 

5.4.7. Water Quality 

The water quality impacts that would result from the hydrologic 

changes to streams and the impacts to reservoirs were evaluated. The 

water quality analysis considered both direct and indirect impacts, 

Case Study: Metropolitan Denver Water Supply System EIS 212



beneficial as well as adverse, that would be caused by the site-specific 

alternatives. 

The Colorado Water Quality Control Commission (CWQCC) had 

identified uses of a stream and water quality standards have been adopted 

so that the identified uses for a particular stream segment are protected. 

The EPA took issue with some aspects of Colorado's Water Quality 

Certification Program (401 certification program) and its anti-degradation 

standard. Specifically, the EPA indicated that Colorado's 401 certification 

program, which determines if a proposed project's construction would 

cause state standards to be exceeded was not adequate because it did not 

consider the impacts of operation and maintenance (O&M) activities of a 

project on water quality. EPA had indicated that it will rule on the water 

quality certification of O&M activities if Colorado does not amend its 

program. Similarly, EPA indicated that Colorado's anti-degradation 

standard were not sufficiently broad to protect existing high-quality waters. 

Without concurring with EPA's criticisms, Colorado proposed rule 

changes to both its 401 certification program and its anti-degradation 

standard. Colorado's numeric chronic standards and its use designation 

standards were subsequently judged to be adequate by EPA—the impacts of 

the site-specific alternatives were evaluated against these criteria. 

The EPA has established Criterion Maximum Concentrations (CMCs) to 

protect aquatic organisms from acute metal toxicity. The state also adopted 

acute or CMC standards which went into effect in 1988. Acute criteria are 

based on the premise that impacts to aquatic organisms could be expected 

if the criteria are exceeded more than once every 3 years—acute criteria are 

used as primary criteria for determining significance. An additivity 

index—based on the fact that the toxicity of metals on the aquatic 

environment is related to the effect of all metals in total and not just each 

metal independently—was also used to determine overall changes in 

water quality. 
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Water quality impacts were determined based on whether the predicted 

post-project water quality would exceed the state standard or acute criteria 

and the magnitude and frequency of this exceedance. 

Water quality standards for chronic impacts are established by the 

CWQCC and are generally based on ambient water quality standards or 

criteria found in the state's "Basic Standards and Methodologies." Table 

5.2 summarizes the water quality impacts of various site-specific 

alternatives. (U.S. Army Corps of Engineers, 1988: 5-217 - 5-273). 

Clearly, the Clean Water Act of 1955 (PL 84-159, as amended) was a key 

in the determination of significant water quality impacts. 

5.4.8 Threatened and Endangered Species 

The analysis of impacts on threatened and endangered species used a 

hydrologic baseline composed of existing development, and impacts were 

based on monthly changes in stream-flow for representative average, dry 

and wet years. Impacts were considered significant if they would 

potentially change the existing population level through changes in the 

mortality rate or through alteration of the existing population's 

reproductive potential. 

Table 5.2 summarizes, in terms of the Corps analysis and the FWS' 

Endangered Species Act (PL 93-205, as amended), Section 7 Biological 

Opinions, the impacts of various alternatives on threatened and 

endangered species. Impacts of the 1,100,000 Two Forks Reservoir on 2 key 

species are presented below. 

The evaluation criteria used to assess impacts to the pawnee montane 

skipper from the 1,100,000 acre-foot Two Forks Reservoir were habitat 

destruction/alteration and indirect habitat alteration caused by micro- 

climatic changes induced by the reservoir. Approximately 7.4 square 

miles—19 percent of the entire estimated potential skipper habitat would 
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be directly lost because of project features (such as the dam, access roads 

and transmission lines) and inundation. The total impact on population 

would range from 18 to 33 percent—this disproportionate loss of habitat 

versus population indicated that the lost habitat is of better quality and 

hence contains a greater density of skippers that not impacted within the 

Two Forks vicinity. 

Evaluation criteria used to assess impacts to the Colorado squawfish 

were changes in physical habitat (adult, young-of-the-year, and spawning) 

and temperature and turbidity as a result of flow alterations in nine 

sensitive areas within the Colorado River. July flow depletions were used 

to analyze impacts on spawning habitat because July is the only month of 

project depletions in which spawning could be expected. July flow 

depletions during average years would cause a 2.9 percent decrease in egg 

deposition habitat but a 15.7 increase in staging habitat. July flow 

depletions would impede young-of-the-year access to low-lying nursery 

backwaters; however, adult access to high-water refugia would potentially 

be enhanced (U.S. Army Corps of Engineers, 1988: 5-294 - 5-307). The other 

alternatives would result in lesser degrees of impact or no impact to these 

two species. 

The Fish and Wildlife Coordination Act of 1958 (PL 85-624, as 

amended) and the Endangered Species Act of 1973 (PL 93-205, as amended) 

were the key environmental protection statutes in this determination of 

significant impacts to threatened and endangered species. 

5.4.9 Mitigation Measures 

CEQ Regulations for Implementing the Procedural Provisions of NEPA, 

40 CFR 1508.20, list five elements that may be considered to develop 

practicable mitigation measures: (i) avoiding the impact altogether by not 

taking a certain action or parts of an action; (ii) minimizing impacts by 

limiting the degree or magnitude of the action and its implementation; 

(iii) rectifying the impact by repairing, rehabilitating, or restoring the 
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affected environment; (iv) reducing or eliminating the impact over time 

by preservation and maintenance operations during the life of the action; 

and (v) compensating for the impact by replacing or providing substitute 

resources or environments. Corps Regulations (33 CFR 320.4) identify 

three categories of mitigation requirements: (i) minor project 

modifications that reflect a sensitivity to environmental quality within 

the context of the proposed work, (ii) mitigation required to satisfy 

regulatory requirements such as the 404(b)(1) Guidelines; and (iii) 

mitigation required as a result of the public interest review. 

This section draws from the Metropolitan Denver Water Supply DEIS 

(U.S. Army Corps of Engineers, 1986) and FEIS (U.S. Army Corps of 

Engineers, 1988) to present mitigation measures proposed to offset the 

environmental consequences of the proposed projects. 

Mitigation can be directed toward significant and insignificant impacts if 

these measures would be necessary for a project to be in compliance with 

the 404(b)(1) Guidelines, or if these measures are required to ensure that a 

project is not contrary to the public interest. All mitigation measures are 

to be directly related to the impacts of the proposal, appropriate to the 

scope and degree of those impacts, and reasonably enforceable. USFS 

Regulations (36 CFR 251.56) require terms and conditions (mitigation) to a 

permit that "minimize damage to scenic and aesthetic values and fish and 

wildlife habitat and otherwise protect the environment." 

The DWD submitted mitigation plans for its two proposed projects, the 

1,100,000 acre-foot Two Forks and the Williams Fork Gravity Collection 

System projects. Corps and USFS resource specialists reviewed the DWB 

mitigation plans to determine the degree to which impacts would be 

mitigated; they also developed measures in addition to those proposed by 

DWB. 

These mitigation measures were developed with respect to the following 

resource categories: (i) soils; (ii) physiography, topography and geology; 
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(iii) wetlands; (iv) vegetation; (v) wildlife; (vi) cultural resources; (vii) 

transportation; (viii) visual resources; (ix) recreation; (x) socio-economics; 

(xi) hydrology; (xii) water quality; (xiii) aquatic life; (xiv) threatened and 

endangered species; and (xv) channel stability. Table 5.3, reproduced from 

the FEIS (U.S. Army Corps of Engineers, 1988: A-15 - A-16), provides a 

comparison between mitigation measures proposed by the applicant and 

the permitting agencies’ suggested additional mitigation measures for the 

1,100,000 acre-foot Two Forks alternative. Table 5.4 (U.S. Army Corps of 

Engineers, 1988: A-17 - A-18) provides the same for the Williams Fork 

Gravity Collection System alternative. Table 5.5 (U.S. Army Corps of 

Engineers, 1988: A-19 - A-20) summarizes all impacts remaining after 

mitigation. 
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Table 5.3: Comparison of Mitigation Measures for Two Forks Dam and 

Reservoir. 
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een cording ° Neatly and protect hs vital components © Specific cultural resource investigations ere slong ihe North Fork tor Recros ion Ac- 

. : an . . Como molaie ao = tninaing | et 1.400 oposed by Decwer, pre ore trom roed and campgrour 1 development. Giscussed In greater detail, 

BEAVER Hac: of 
Perml , ecient theaaheld limite for ime * ooicss pine clamav oan Kasumylencn ; WETLAND DEPENDENT SPEC EB ‘ 
erm tting Agencies ing and © Construct temporery 10ads to permit mana) o- * Maintain created hapa (oy repeating burn at see en reses with Com enable vegetation 

Suggested Additional |. . ment of stands lor wood production mitigstinn 5 times over 50 y sasociation: 
Nan long-term maintensnce reaponsibl ¢ Provide Ive behavios expertise during burning © Improve visibility on "anes lembing avant sl mone: “ stn on 

Mitigatlon Measures activities. prounds according 10 preactibed methods itu sa ated oti 4 
© © Prohibit construction and blasting activities oes — en 

within + mile of lambing grounas during Construction of project be fine. 
. aoaneee ree ctlon and blasting activities  WILOLIFE HABITAT DIVERSIT ° 

. Se ey nig. silo router =e © Create and maintain 186 crea of mountain 

‘ Dip te acae Sounds 1o\al reoteationsiuse © Create and mee $83 ¢ 3100 of permanent 
in ores 

* Pay $ ved iaueubenae snese © Create and imate 187 / cres of grass-ford 
Structural B| 

Of projectin; — . Create end oe 102 @ cee of shrub eed 
ling structural stages 

Cee a ervars nwt 'AMB Production, — «Create and maintain 30 9c 99 of cottonwood. 
" © 299 acres of wetlandiwel! ind riparian to be a a ena capetiatypemiee —* Sectmpiuhed a Wetland: mngtion 

© Replace sheep losses which occur In Ine 2 * Acquire 303 acres of dry | panan meadow. 
years following construction compietion. RAPTORS 

© Preserve roosting and pe: -hing snags edja- 

DEER @ ELK Cent to reservolr. 
© Implement vegetation management on 6.915 * Protect nesting ‘shes ane ail tone trom 

acres to replace los! habitet Capsbillly. disturbance and develope yni 

© Treatments must occur over 50-year period to 
insure adequate age-class distribulion. 

$2,351 0 0 $904 [- Costs have nol been determined for these measures * ] $5,254 0 $7,772 

U.S. Fish and Wildlife Service's 
Recommendations not Included 

In the Applicant’s Pian © Not Applicable oN ¢ NoOtA ot Applicable * None ° ¢ None jot Applicable © Not Applicabi 
or In the Permitting Agencies’ ce PP None EP : 

Additional Measures 

Total Possible Cost $2,351 $6,055 $5,100 $904 $8,124 $4,755 $15,500 

Y/ The number In parenth |s the Applicant's Estimated Cost of thelr Mitigation Plan. 5/ Although the Applicant's Transportation Plan Includes the relocation of Jefferson County 

Source: 

  

2/ Costs are Included In road construction costs which Is part of total capital cost presented 
In Chapter 3. 

3/ The Applicant’s Plan does not contain a cost for thelr PTG Mitigation Plan. 

4/ The Cost of the Applicant's Vegetation Mitigation Measures have been Included In the 
Wildlife and Construction Mitigation Plans. 

U.S. Army Corps of Engineers 1988: A-15 - A-16 

Case Study: Metropolitan Denver Water Supply System EIS 210 

96-97, Jefferson County 126, State Highway 67, Douglas County 67, the Shady Brook 
Access Road and Forest Service Development Road 211, the cost of this replacement 
roadway network Is Included In the Total Project Cost because early In the process the 
applicant recognized that a ‘eplacement roadway network would be required mitigation. 
The cost of the Replacemen: Roadway Network Is approximately $13,247,000. 

8/ The costs of these Items are considered Incidental. 

 



Table 5.3: Comparison of Mitigation Measures for Two Forks Dam and 
Reservoir. (continued) 

  

Resource Catsgory 
  

  

  

      

  

                

   

        

    

  

  

  

        

  
  

     

    
    

  
  

   

              

     

  

  
   

  

  
   

  
  

    

Visual . Recreation Socloeconomics Water Quality Aquatic Lite Threatened and Endangered Species Channel Stability 

Measures Cost Measures Cost Measures Cost Measures Cost Measures Cost Measures Cost Measures Cost 

SOUTH PLATTUPLATTE RIVER 
© Construction Assthetice Plan, © Dovetop 2 specific recreation management pian prior le construc. + Heveenotd moving. ons of Seat exomoeand Wiamses te cence hcieeeny, cmon ond - 2@ mution wuet te lund experdnures jar waierr ed * Protect ead menage 22! acree in central Platte fer whooping © Slobitse the receiving CRaAne! Immediately below apill ones 

loa © Counseling service. MebMerioren C9 HE Conetinc| abit JOverhenls, stream montering expanded hen prop: 28 cranes, © Continve the DWO'S engowng monitoring of Corrie: CRannels and 
© Crane a Sé-mule long multiple use recreation conider wom Carat « Purchase of be nding ot foe moshet sates © Comey ae 0 orem obte pertone of the 401 Cortiticstion of the ten tecintes ANd Operation and maintenance of inose exper. ied © Provide $50,000 for teasi tern, piping plover, and forage lish tere comective macsuren to bevent o roped Cotesior ation prow 

hetd 19 Lene George 0: Consider sslen/ tar’ law: eaten 7 na Brete o Conv ote Note Qusidy Contsot Commune: monitoring protective actions. tome a RE COALINWIAG MENlensnce BNE Preven 

+ Thus condor includes. pubic neeith = . temoee A Crattorg Been Assoc sanion @ mentor pian Sireom Plonery + Compile ond provide, In advance, esi talosmation at Mende: tire elabinravon progam 
= A South Pistte Visor Contes of Kassier, urban gatowny 16 tne . 4 e104 42 Ore cone when dives Dtont Cure flows to fail . saolece 90% OF more of los! In-siseem eporl Heh biomass. ton, Odeasa, and Duncan Snisrboa tac Oia coes period if @ project 
Souin Praite Basen, fro me OF wo nee © tmprew em habitat by maditying ipservok releases In ‘he te projected at Henderson 

— Now picnic sree in Welerton Canyon, © Munte cote ows cemeeiten 0nd Continue Ha MON Sour Pane 0nd Biue PR: COLORADO RIVER 

— 12 miles of new Warts a the vicsnity of Two Forma, song regen oe cangiret: © lanted tow bevel © Contribute 6774788 to wen water rights acquisition tund. 

— 17 mules of relocated trans atound Two Fores, © Neent tp ant eaemeness: pontat Sos poinstion waa ine reservoe camer ne mater selsases . Agree ot 19 vee Shoe! Agreement ton with opers 
_ wee implement » ovemenis on 87 mites of epert ish of Two Forks en: mean further authorustion trom Corps: 

Pot aun ee Improvement on Cowmieone'ot > Petawere ond moeert 8 specie! water Quahly (9% group * nabtat, oa cooperation wan COOW on ure oom 

— Reservou boateng and hehing, Revervels Flonery © All remaining sniper habitel surrounding the Crecamen and 
Applicant's — Support for 8 pristine non moterted rec/eatian eee On the . = ust lund te enadie CDOW to etfeci necessary Hen prop. pe Two F ervons thal Is owned by ‘he 50 Apeticant end at 

Propased Millgation F na Cxarasa Fan agro tan han eects ata winattrateaoc te cL ne 150 Fran Progs ye ton er 101 8 wi mene so a jee 

ropose tigation Plan : Cadsn om nape te inouse berategic wt hadstat eanentiat to the suisse at ined. 
provement nivrecluson in reservon bottom . protect one pep nerde oa tan hel pilag peng eaten hapitet on 

pewvote 
~ Aeadvenst campung and prcnicning tecmines meas Lane Gonige, RING SAS HORST OLONERCS ONG @ Monitor the shippe! populelion, diettimution, reletive abundance 

0nd Gonoity in Bll remaining Rabutot, ~/teignesee khyih epeciicnslin’, an purine sae ilese-eutesen ® Implement fen stoching a8 s00n 86 reservow Begine to Ht 
nace chamsiama:a’ snoucvedl : Ennonce 10 scree ot ens of lone swtanie soon nena en 

© Prove recreational improvements along 25 mutes of North Fork om lghernan above theeg revere vemont (81 Li) lonoe eee So 
° Prowse fecrealenal mmprovements witten Waterton Conven . Constewct BPewrung Channei near inlel to Spinney Movatain Ise rey te the shipper are mamiamed 

. 10 the wor The Apputcont will use ite beat efforts te ensure tne protection 0” hace © Mane avastadie to DOW opporiumty te renovate Tesrynl Reser ott "ahd sooes Uncen camtein es ae on Wate oa re one 
STREAM ACCESS. Fort of the South Platte River 

my) 
* Mate snoreune and surtace of Two Forts Reservon aveilebh bor 

tears 

$570 WHOLIFE MITIQATION TEAM 
31,565 oF MT ean Cl soereinste implementation of wv 32,000 $10,780 | 5 Le ce toa esate socpenes $41,455 $2,520 $6,300 

($2,000) ($10,600) (81,565) (3570) (4s) ($2,520) (81,500) 

Measures Cost Measures Cost Measures Cost Mc asures Cost Measures Cost Measures Cost Measures Cost 

© Measures Quilined in Sec iton D of Exrinen © Adnese to or PHONG Bnd meininia Frases River drainage secren © RED on es: mete ng eng POSTER progiam te Investigale Newly Giecovered ub On ete 

© Mezeu-es to mach tne we visual conaution Of the Bouin Fort AEDOORS Troe. to 4G eiion i ¢ Retocenon sesmtence om Oe wee et unel (Arnges be fedute water Qualiy mpeclE testaneon \nvortenrete communny © Acquire Baseline dats which will CRarecterize bald eagle activity 
1m Ihe same VOO lacement 2 Bes MG accoan to sepreamately _ svooms © Pata pete mm pend Run pulnl Cleon up programe and habitat vatves 

e Wontege of lands Aol Currently avaslebie te Ihe puble BIONE Ine ~ GOUTH PLATTE — Beg i S 
Maina evel occose c neneen aves noes Reaest Maze waterway 16 Ihe Bilected Bree and providing re * Ienptement Redetat wpe conte ten “3 ee er taionussann and nplement bls cogs menses, Gis . Creesman 7 encting mont 

OvIGiAg MiBUS! OCCOEE 10 eareling aman Dam. plac en fecstiies and parting to eccommodale up to 600 pt Op BND revegetation On nis}. sadsanel miss on © Retocale Cotorede to moiniein Integrity of poten tude PLOSCtDEd resowce Management lows or 

neulseke tne ie wate tenae tial peregrine | " PRyaicol mechanecal mamntensnce 
* Devetopment of arene identi . sements ta implement 

tne aquatics Supatten pins tar pounce setae eo eueiay Guete oe SSeS Oh EA EA A © Proftat recrestion feciliiies near potential peregsine laicon eysie 
eheng seg . at ltening of construction Diasting nes: Ristoric peregrine 

. saan of Wee 18 acre sites slong the relocated Cotoredo one 
tor Compung and or # « tmptement cattie and revegetation on 28 eécona! + hes + Rosine! humen access 10 a100 nea! hisions peregrine Ieicon oyrie 

. Of public Ian Dai ween George 4nd Crecaman Reserve: . 
* implement Calta fencing, tavegeiBlion, sed nprap placemer on . 

* Proving Ine Geveloped recreation sien on pubes lands ta wo we 2ddt:0RBI Mulen along Tattyen Crook ie ming 
side bor ae ana cemoung fecseaten opportunities n Bite * Atoure purpetuat accaan estoment on 1 mute of penate ter Jin FULIgAlION activity NOt Covered by Biolog: a! Opinion: 
ou - tevenmaia 

° Conan ated oun. Waterton Canyon win seseciated | $6,695,000 . Acome oes perpetual esement on 20 scdiiorel mis of 
Wweaneod tna perung facut Dew etween | one George ang Caenennal Rerervow 

« Acquve easements smnplement habriat improvement on 13% 
quien of pnate tang presi Tetryalt Croot 

Seog wt 
. « Construct Derner dam al proposed Two Forks high eater ta 

Permitting Agencle 
i Seg 

Suggested Additions * Implement Contiotied tows below Two Forts Cam 
Mitigation Measures + Cleanup 3.6 mites of Boas Crook ond eliminate future pollut a 

+ Implement habitat enprovement on above 38 mites 

SOUTH BOULDER CREEK — Bog 
* Mooty How regeme trom Gross Reservow 

WILLIAMS FORK — Seg i, at 
© lmnplement Rabstet eet aa ing uding jecem -nte. 

Gonectors. ond low water gama on puduc ond a'pivatelenae” 

Seg iv 
* Implement Rabmat smorovements inchuosng, bovider pl ats, 

\ ments, ce fencing, teat Tevegetoton en Toma ms of 
pubic ons Priwat 

© Acquwe easemenis to implement these Mesaures or FS mite Of 
Prevale lands 

Beg’ 
© Implement Rabie! improvements On public end private lend 

© AcQuva perpetual eccess eerement on 20 maes of pwate lk nde 

+ Implement Controlied flows below Withams Fork Reservoir 

FRASER RIVER — fog! 
© Mamtan murumum daily tow of 29 cle 
* Implement Rabetal emprovemente including Calle feacing a 4 re 

vegetation on pre tangs 

Seg ht 
© Maintain ‘winimum aaily Now of 78 cts. 

© Improve access to ? 3 mies of private land 

COLORADO AIVER 
* AcQuHe perpelual access sesements on 40 mies of privale and 

$1,150 $4,185 $6,895 $315 ’ $9,600 $228 $1,260 
, U.S. Fish and Wildlife Service's 5 elite tian wisn Calaction aakad Wate yin 

Recommendations rot Included © Peregine Faken fonitoring for ite of project 
In the Applicant's Plan © Mot Applic edie * Mone © Mot Appicebie © Net Appkcedie © instream Btuciusal lnprovemente in Fraser River © Bald Bogie monitoring for wie of project « Not Appiicebte 

© Bald Engie prey distribution monitoring 

or In the Permitting Agencies’ 
Additional Measures 

Total Possible Cost $6,185 $17,675 $1,880 $1,720 $51,055 $2,748 $7,299               
  

Y/Y Some measures contained in the Applicant's Plan could be eliminated without affecting 
,000. net impacts. The cost of those measures which could be eliminated is $6,033 

2/ Some measuress contained in the Applicant's Plan could be eliminated without euecting 
net impacts. The cost of those measures which could be eliminated is $37,770, 

Source: 

trom the $10 million trust fund. 

pee in the Applicant's Plan. 

3/ This cost represents total expenditures for the life of the project which Is to be funded 

4/ The total expenditures for aquatic mitigation measures for the life of the project is not 
However, the Applicant has proposed establishing 

$10,000,000 trust fund and lunding thelr proposed acquatic mitigation from Interest 
Seine trom the trust fund 

U.S. Army Corps of Engineers 1988: A-15 - A-16 | 

Case Study: Metropolitan Denver Water Supply System EIS 214 

 



Table 5.4: Comparison of Mitigation Measures for Williams Fork Gravity 
Collection System. 

  

  

  

  

  

  

                   
                  

Cwtturel Resources 

Soll Physlography, Topography Wetland Vegetation Wildlife Cultural Resources Transportation 
“ and Geology etlands egetatio 

Measures Cost 
Measures Cost Measures Cost Measures Coet Measures Cost Measures Cost Measures Cost 

pape 
nit © Investigate 2 sil © Compensate the appropriele agency for any 

* Addressed under “Construction Aesthetics.” © No mitigation measures have been proposed © Remove! of draine in the Sugertos! Comp «a prepeoes oubavties ° Prisans gente senawrocion st na projets Sune as sees road damage during construction. 
ground Ponds. : . ey ; . red inate bank engineering practices with de * Sediment end erosion control. ° Stoge oe 10 provide Gsturbar :e-tree © Determination of elgidinty. 

© Selectively use erosion control measures to © Maintenance cl iributerles ttweugh preper ~ a © Avoidance. 
minimize erosion during Construction end prior culverting. ° et Conca ee equls- © Recordation. 

10 revegetation. . avoence of wetland eed bor road tuenovis, § ‘he llesuria aNewed en'ele . © Disposition of structures. 
Sad © Stockpile sou ft construction sie tor ste Breas, Nd ancllary structures . i 

Applicant’s/ Inter wae In tevegetstion “ . vaprcnsanouss of & monitoring pian * Restrict motorized tratlic in specific eeas to Be eee eet sn edeeme G€:colet 
Proposed Mitigation Plan © Revegetete al! disturbed arable erees as carty projest,relaied tsvet . Testing ane ae Me Be delermination of 

ne pracuicente * palen competion, motored wee po ehipibility and completion of site evaluation) 
, © Mitigation (Ihis 1s (he same a8 avoidance, recor 

, Peete percha telemetry study to the daiion. BAd disposition of siruciures.) 

° ° sso” 0 $1,300 $79 $650 
(oy (0) wt] (0) (81,300) ii oo) 

Measures Cost Measures Cost Measures Cost Measures Cost Measures Cost Measures Cost Measures Cost 

aun © No additional measures have been suggested. © Develop delsited, site-specilic Erosion Control ¢ No additions! measures heave been suggested * Upon prediction or realization of vegetetionel © Co@esced wm YWguig Mitigation Bection. © In iteu of constructing 4 8 roed miles, : niarge © Investigate 1 site and 1 site complex of 10 sited. 

ran srr Con ttnel aoane cine of tes phen Crook Tunnel © Identilication of other potential resource 
es implement appropriate erosion control aortas tounge ieccied acon vai cee. © In lieu of constructing 1.6 1086 miles, :nisrge category impacis. 

iolalaieg wees te tedues ton toss lo sae than} ona! pian should be developed to provice for Eleventh Creek Tunnel. © Identtlication of methods and requirements Ic: 

lonsacretyear Community maintenance, which may involve re @ © Allow Construction activity in one su water: Getermination of eligibility. 

© Det ant @xipting soll lonses and assess in- Soced a Semansting, covectin SY eS shed at @ time; South Forn last © Identitication of alternatives to dispostiion ef 
jermine existing . e 3Be8! quantities © © Delay construction activities until atin J 

Permitting Agencles’ €reases trom construction activities Delay construction sctteitieg vatll al w July . 
s t q Reaul ! * Determine sediment tnresnoid limite for rearing as Survey 1.280 scree. wivestigations ‘als 
uggeste ona streams; assess construction impacts «Finance serisl,. banding,. end telemetry . apes See eae investiga! 

Mitigation Measures Sam Teneo metetenmnCE PenPEnet: Sludies end habitat mitigation projecie in : 

@e lt determined necessary, acquits and 
manage additional lands to accompl in mit- 
igation. 

*Coste Rave not been determined for these 
measures. The Items for which costs have been Not 
determined are accounted tor in the ad: itlonal 

ov 0 $1,460 0 measures for Visual. Determined 0 0 

Not $79 $650 Total Possible Cost 0 0 $1,910 0 Geloruined 

  

3/ The Permitting Agencies believe the costs of sol: mitigation measures are Included In oad 
construction. Costs are adequate to cover all additional measures. 

th Is the Appll 

J/ Costs are included In road construction costs which are part of the total project costs. 

2 This cost Is required to determine Indirect Impacts created by this alternative. Should 
Indirect Impacts result, additional mitigation would be required. t’s Esti 47 The numbers In par ted Cost of thelr plan. 

Source: U.S. Army Corps of Engineers 1988: A-17 - A-18 

Case Study: Metropolitan Denver Water Supply System EIS 226 

 



Table 5.4: Comparison of Mitigation Measures for Williams Fork Gravity 
Collection System. (continued) 

  
Resource Catagory 

  Threatened and 
Channel Stability 

  

  

  

  

          
                      

Visual Recreation ecreat Socloeconomics Water Quality Aquatic Life Endangered Species 

Measures Cost Measures Cost Measures Cost Measures Cost Measures Cost Measures Cost Measures Cost 

COLORADO RIVER 

* Construction Acethetice Plan. © Close all project roade to public motorized © No pian has been proposed. © Ure of desl engineering pactices to reduce tur- © Protect aquatic resources through prop. con © Contribute $123.900 to @ water rights acquis © Stabilize the receiving channel immediately be 

trathic, imp Biltalion and sedimeniation during von Biruction techniques and erosion ¢ ntrot tow apltl ettes. 

© Blend road alignments with natural terrain, a0 otrvetun measures © Agree not to use Shoshone Agreement in cor © Continue the OWD's ongoing monitoring of 
practical © Covnpey aith at applicable portions of tne 401 © Conduct water quality monitoring progra n. function with operation of Willams Fork Grav- Carrier channels end take Corrective measures 

© Seed and sevegetste roadsides. Contec ation of tne State of Coloredo Water © Bypass minimum siresm flows in B dial, My project, except with turther authorization lo prevent of repalt deteriorat: obiems as 8 

© Construct access, bench and conduit roade at Qveaty Control Commission Steelman, Bhort, and Darling Creeks and in the trom Corp! c of the Continuing maintenance and 

minimum practical widins, South and Middie Fosks of the Witlame ‘ork Hreventive stabilization program 

Applicant's * Constivct buseate Fork Tunnel te snot nett die: * Tlem ot Willeme Fon Rivets en 
Proposed Mitigation Plan * Comply witn Fugitive Dust Pernute to reduce . Connecter eo ee exiet- 

$2,000 0 0 $400 0 $124 $3,114 
($2,000) (0) (0) ($400) (0) ($124) ($600) 

Measures Cost Measures Cost Measures Cost Measures Cost Measures Cost Measures Cost Measures Cost 

© Elimination of South Fork and Kinney Creek © Same os additional measures suggested for © No additions! measures have been suggested © Bone moesuies are suggested a8 for Two © Additional mitigation will not be needed’ these * No additional measures have been suggested. © Additional monitoring. 
access 1oade snd enlargement of the Snort visual ene Attemnative howeves the cosie of the minimum tows ate maintained: © The concept of contingent mitigation would be 

Creek Tunnel. te eaup program tor this ailernative would be — Gaging station juat above the Midd » Fork applied 10 How depleted streams, based on a 
© Eleventh Creek Tunnel enlargement. one Ousing an avevage wales yew, 8 mec. dally monitoring process Mitigation of significant 

flow of al least 3 CFS. ee Slobsbty tepects that could ee 
< , low seductions could Inchuge prescr: te 
Soe isur a tesa aay noe rat t aaa wice Management tows Of physical-mechan- 

Permitting Agencies’ crs. ical maintenance. 

Suggested Additional 
Mitigation Measures 

$19,300 9 0 $3,500 0 0 $2,100 

Total Possible Cost $21,300 0 0 $3,900 0 $124 $5,214 

  

Source: 

Case Study: Metropolitan Denver Water Supply System EIS 

U.S. Army Corps of Engineers 1988: A-17 - A-18 

228 

 



Table 5.5: Impacts Remaining After Mitigation. 

  

IMPACTS REMAINING AFTER MITIGATION 
  

Alternative Solls PTG Wetlands Vegetation 

  

Wildilfe Cultural Transportation Visuals 

  

1,100,000 

Acre-Foot 

Two Forks 

Soil slumping due to fluctu- 
ating reservoir levels. 

Sol losses around the dam 
area. 

e None Need for further study. ¢ None 

© There Is an uncertainty In the Implementation 
of some critical mitigation measures for the 
lambing grounds of the Waterton Canyon Bii:- 
horn Sheep herd. If these measuses can not ba 
implemented, It Is likely that the present herd 
will not survive. 

Site vandalism 

Possible exposue of pre- 
viously unrecoided sites 
through erosion i. the reser- 

voir 

¢ The Applicant has proposed traffic control, highway safety and 
capacity improve 

Kassler Staging a 
ments to the highway network serving the 
rea as necessary. This is a beneficial impact. 

© The Applicant has proposed to improve the Intersections of U.S. 
285 with Jefferson County 126 and Jefferson County 97. Thisis a 
beneficial Impact. 

An overall change In the visual quality of the area. 

Olsplacement ol forest visitors to lands thal have a 
lower visual quality. 

Constraints on forest management activities due 
to visual access to previously unseen areas. 

  

Williams Fork 

Gravity 

e None e NIA Need for further study. « None 

Significant bisection of critical elk range and 
essential elk migration routes by new roads (9 
the Short Creek tunnel and Eleventh Creek 
tunnel unless these roads are eliminated by e- 
larging Short Creek tunnel and Eleventh Creek 
tunnel. 

© Signihc ant disturbance to key spring migration 
toutes end call rearing areas unless construc: 
lion activities can be delayed each year until 
attor Juty 15th 

© Project duced Increases In human intrusion 

Could dteptace ik herd for 13 years. 

Site vandalism. ¢ None 

An Insignificant change In the visual quality of the 
area provided construction of the South Fork and 
Kenney Creek access roads can be avoided. 

Constraints on forest management activities due 
to visual access to previously unseen areas. 

  

400,000 

Acre-Foot 

Two Forks 

Same as 1,100,000 Acre-Foot 
Two Forks. 

e None 

Potential Impacts will be 
evaluated upon identitica- 
tion of a specific plan. 

« None 

There is an uncertainty In the implementaticn 

of some critical mitigation measures for the 
lambing grounds of the Waterton Canyon Bly. 
horn Sheep herd. If these measures can not tea 
implemented, It Is likely that the present herd 
will not survive. 

Site vandalism 

Possible exposire of pre- 
viously unreco ded sites 
through erosion n the reser- 
voir. 

¢ None 

An overall change in the visual quality of the area. 

Displacement of forest visitors to lands that havea 

lower visual quality. 

Constraints on forest management activities due 
to visual access to previously unseen areas. 

  

New Cheesman Same as 1,100,000 Acre-Foot 
Two Forks. 

¢ None 
Potential impacts will be 
evaluated upon identitica- 

tion of a specific plan. 
¢ None e None 

Site vandalism 

Possible exposire of pre- 
viously unreco ded siles 
through erosion n the reser- 
voir 

e None 

An overall change in the visual quality of the area. 

Displacement of forest visitors to lands that have a 
lower visual quality. 

Constraints on forest management activities due 
to visual access to previously unseen areas. 

  

400,000 

Acre-Foot 

Estabrook 

Same as 1,100,000 Acre-Foot 
Two Forks. e None 

Potential impacts will be 
evaluated upon identitica- 

tion of a specific plan. 
¢ None ° None 

Site vandalism 

Possible exposire of pre- 
viously unreco ded sites 
through erosion n the reser- 
voir on the South Fork of the 
Williams Fork. 

e None 

An overall change in the visual quality of the area. 

Displacement of forest visitors to lands that havea 
lower visual quality. 

Constraints on forest management activities due 
to visual access to previously unseen areas. 

  

200,000 

Acre-Foot 

Estabrook 

Same as 1,100,000 Acre-Foot 
Two Forks. e None 

Potential impacts will be 
evaluated upon identifica- 
tion of a specific plan. 

° None e None 

Site vandalism 

Possible exposire of pre- 

viously unreco ded sites 
through erosion n the reser. 

vor. 

¢ None 

An overall change in the visua! quality of the area. 

Displacement of forest visitors to lands that have a 
lower visual Quality. 

Constraints on forest management activities due 
to visual access to previously unseen areas. 

    Williams Fork 

Pumping   Same as 1,100,000 Acre-Foot 
Two Forks.   ° NIA   Potential impacts will be 

evaluated upon identifica- 

tion of a specific plan.   e None   © Significant disturbance to key spring migraticn 
routes and calf rearing areas unless construs- 

tlon activities can be delayed each year uriil 

after July 15th.   Site vandalism 

Possible exposire of pre- 
viously unreco ded siles 

through erosion .n the reser- 
voir on the South Fork of the 
Williams Fork.   ° None   An overall change in the visual quality of the area. 

Constraints on torest management activities due 
to visual access to previously unseen areas. 

  

Source: U.S. Army Corps of Engineers 1988: A-19 - A-20 
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Table 5.5: Impacts Remaining After Mitigation. (continued) 

  

IMPACTS REMAINING AFTER MITIGATION 
  

Alternative Recreation Socioeconomics Water Quality Acuatics 
Threatened and 

Endangered Species 
Channel Stability 

  

1,100,000 

Acre-Foot 

Two Forks 

Impacts to rafting and kayaking on the Colorado River would still remain after mitigation. 

The displacement of all activities within Waterton Canyon during construction except for 
access to the Colorado Trail would remain. 

Loss of public access to quality fishing opportunity within 50 miles, or less than an hours 
drive of the Metropolitan Denver Area. 

Alter hours and short day trips for quality tishing will be lost. 

The unique combination of recreational opportunities which includes quality stream fishing 
in as close proximity to population centers and user groups. 

Loss of the abundance and size of fish in combination with a spectacular scenic setting 
found along 1.5 miles of public access to the South Platte River within Cheesman Canyon. 

Insignificant loss of tax revenues from land owned by OWD on the East 
and West Slopes. 

Significant impacts to East Slope Windy Gap junior water rigiits holders. 

Significant unemployment Impact to persons who lose thelr Jobs due to 
the project and are unable to find employment through their 2wn efforts 
or state employment sarvices. 

Significant unmitigated impacts to law enforcement, smergency 
services, and public health In Douglas County if an agreernent is not 
reached with OWD. 

Significant Improvement of 
water quality in North Fork 
of South Platte River. 

Significant improvement of 
water quality in the South 
Platte River through Denver. 

¢ 10 percent los of the total pounds of 
stream trout. 

¢ Loss of newly jiscovered Invertebrate 
community. 

¢ See text for discussion of Impacts re- 
maining after nitigation to the Gold 
Medal designa lon. 

* Onsite — Loss of 18 to 33 percent of skipper popula- 
tlon would not be avolded by the conservation 
actions. A small amount of this loss would be made 
up by habitat enhancement, but the exact amount is 
unknown. 

Platte River — Some Incidental take of least terns and 
piping plovers during low-flow events. 

° The existing environment would be 
improved in those cases where pro- 
posed project mitigation results in 
improved channel stability in pre- 
viously impacted reaches. 

  

Williams Fork 

Gravity 
© See Visual for this alternative e None 

Improvement of water qual- 
ity at Sugarloaf and Leal 
such that the evaluation cri- 
terla to be used in the 
404(b\(1) Evaluation would 
not be violated. 

e None ¢ None 

e The existing environment would be 
improved in those cases where pro- 
posed project mitigation results in 
improved channel stability in pre- 
viously impacted reaches. 

  

400,000 

Acre-Foot 

Two Forks 

Impacts to rafting and kayaking on the Colorado River would still remain after mitigation. 

The displacement of all activities within Waterton Canyon during construction except for 
access to the Colorado Trait would remain. 

Loss of public access to quality fishing opportunity within 50 miles, or less than an hours 
drive of the Metropolitan Denver Area. 

Alter hours and short day trips for quality fishing will be lost. 

The unique combination of recreational opportunities which includes quality stream fishing 
in as close proximity to population centers and user groups. 

e 

Insignificant loss of tax revenues from land owned by OWD cn the East 
and West Slopes. 

Significant impacts to East Slope Windy Gap junior water righ!s holders. 

Significant unemployment impact to persons who lose their j>bs due to 
the project and are unable to find employment through their cwn efforts 
or state employment services. 

Significant unmitigated impacts to law enforcement, vumergency 
services, and public health in Douglas County if an agreement is not 
reached with OWD. 

e Significant improvement of 
water quality in North Fork 
of South Platte River. 

Significant improvement of 
water quality in the South 
Platte River through Denver. 

¢ Loss of newly ciscovered Invertebrate 
community. 

© Platte River — Incidental taking of least terns and 
piping plovers during low-flow events. 

Onsite — Loss of 93 to 16 percent of skipper popula- 
tion would not te avoided by the conservation 
actions. A small amount of this loss would be made 
up by habitat enhancement, but the exact amount is 
not known. 

© The existing environment wou'd be 
improved in those cases where pro- 
posed project mitigation results in 
improved channel stability in pre- 
viously impacted reaches. 

  

New Cheesman 
© Impacts to rafting and kayaking on 

the Colorado River would still re- 
main after mitigation. 

Insignificant loss of tax revenues from land owned by DOWD c+ the East 
and West Slopes. 

Significant Impacts to East Slope Windy Gap junior water righ’s holders. 

Significant unemployment impact to persons who lose their jobs due to 
the project and are unable to find employment through their c vn efforts 
or state employment services. 

Significant unmitigated impacts to law enforcement, emergency 
services, and public health in Park County if an agreement is not reached 
with OWO. 

Significant improvement of 
water quality in North Fork 
of South Platte River. 

Significant improvement of 
water quality in the South 
Platte River through Oenver. 

¢ None 

Platte River — Incidental taking of least terns and 
piping plovers during low-flow events. 

¢ Onsite — Loss of 21 percent of skipper population 
would not be avoidad by the conservation actions. A 
small amount of. this loss would be made up by 
peal enhancement, but the exact amount Is not 
nown. 

© The existing environment would be 
improved in those cases where pro- 
posed project mitigation results In 
improved channel stability in pre- 
viously impacted reaches. 

  

400,000 

Acre-Foot 

Estabrook 

e Impacts to rafting and kayaking on 
the Colorado River would still re- 
main after mitigation. 

Insignificant loss of tax revenues from land owned by DWD ov the East 
and West Slopes. 

Significant Impacts to East Slope Windy Gap junior water righis holders. 

Significant unemployment impact to persons who lose their jcbs due to 
the project and are unable to find employment through their ovvn efforts 
or state employment services. 

Significant unmitigated impacts to law enforcement, energency 
services, and public health In Park County if an agreement is nal reached 
with OWD. 

Significant improvement of 
water quality in North Fork 
of South Platte River. 

Significant improvement of 
water quality in the South 
Platte River through Denver. 

° None 

Platte River — Incidental taking of least terns and 
piping plovers during low-flow events. 

The existing environment would be 
improved in those cases where pro- 
posed project mitigation results in 
improved channel stability in pre- 
viously impacted reaches. 

  

200,000 

Acre-Foot 

Estabrook 

¢ Impacts to rafling and kayaking on 
the Colorado River would still re- 
main alter mitigation. 

Insignificant loss of tax revenues from land Owned by OWD or: the East 
and West Slopes. 

Significant impacts to East Slope Windy Gap junior water righis holders. 

Significant unemployment Iinpact to persons who lose their joos due to 
the project and are unable to find employment through their own efforts 
or State employment services. 

Significant unmitigated impacts to law enforcement, einergency 
services, and public health in Park County if an agreement is noi reached 
with OWD. 

Significant improvement of 
water quality in North Fork 
of South Platte River. 

Significant improvement of 
water quality in the South 
Platte River through Denver. 

e None 

Platte River — Incidental taking of least terns and 
piping plovers during low-flow events. 

¢ The existing environment would be 
improved In those cases where pro- 
posed project mitigation results in 
improved channel stability in pre- 
viously impacted reaches. 

  

Williams Fork 

Pumping 
¢ See Visual for this alternative   e None   Improvement of water qual- 

ity at Sugarloaf and Leal 
such that the evaluation cri- 
teria to be used in the 
404(b)(1) Evaluation would 

not be violated.   ¢ None   « None   The existing environment would be 
improved in those cases where pro- 
posed project mitigation results in 
improved channel stability in pre- 
viously impacted reaches. 

    
Source: 
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U.S. Army Corps of Engineers 1988: A-19 - A-20 
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5.4.10 Evaluation of Hypotheses 1 

Environmental impacts with respect to the following resource 

categories were assessed in the EIS: (i) soils; (ii) physiography, topography 

and geology; (iii) wetlands; (iv) vegetation; (v) wildlife; (vi) cultural 

resources; (vii) transportation; (viii) visual resources; (ix) recreation; (x) 

socio-economics; (xi) hydrology; (xii) water quality; (xiii) aquatic life; (xiv) 

threatened and endangered species; and (xv) channel stability. The 

preceding summaries (in Sections 5.4.1 through 5.4.8) on a few of these 

categories provide a partial snapshot of the process for determining the 

significance of a direct or indirect impact of the site-specific alternatives 

and the regulatory, agency-specific authority, or other basis for this 

determination. Section 5.4.9 profiled the mitigation measures developed 

to address all significant impacts. 

Hypothesis 1 states that: 

The extensive body of current non-NEPA environmental legislation 
is sufficiently comprehensive to cover the entire spectrum of 
environmental resources and values by articulating with precision, 
exactly what environmental impacts are considered to be acceptable 
or unacceptable and prohibiting those that are unacceptable to 
society. In other words, NEPA is a redundant mechanism. 

As mentioned in Section 5.3.9, cumulative impacts to each of the above 

mentioned resource categories would not have been examined in the 

absence of NEPA. Impacts to each resource category would have been 

examined in a vacuum allowing the potential for misrepresentation of the 

true impacts of a project. 

Note also that the discussion in Section 5.4.9, especially with regard to 

mitigation measures to address significant impacts is a direct consequence 

of the fact that with the advent of NEPA, determinations of the 

significance of environmental consequences, and the resulting mitigation 
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measures for various actions are comprehensive and holistic in covering 

the full range of environmental values and concerns. 

The discussion in Section 5.4 further substantiates Hypothesis 1 with 

respect to the determination of significant impacts in the Metropolitan 

Denver Water Supply EIS and the development of mitigation measures in 

response to these impacts. In the absence of NEPA, such concise, yet 

comprehensive and informative displays of information as contained in 

Tables 5.2 through 5.5 detailing significant effects, comparisons of 

mitigation measures, and the delineation of impacts remaining after 

mitigation with respect to a full range of environmental resources in 

relation to each other would not have been available for decision-makers 

or the public to make objective judgments that promote comprehensive 

environmental protection. Such information is surely compiled for 

specific aspects of the environment in response in response to specific 

statutory requirements—these compilations are probably adequate for 

projects with minor or focused impacts with respect to few environmental 

aspects. But with large-scale projects such as those associated with the 

Denver Water Supply, such individualized and disjointed analyses would 

preclude comprehensive environmental protection judgments as afforded 

under NEPA. 

5.5 Public Participation 

This section outlines the role of public participation in the EIS process 

for the Metropolitan Denver Water Supply System. 

The focus of this section is on Hypothesis 3: 

NEPA plays a role in enhancing public participation in government 
decision-making. 

In late 1981, the DWB approached the Corps to assume the role of lead 

agency in the analysis of the site-specific and cumulative effects of its 

future water projects—the Corps accepted. It was thought that a System- 
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wide EIS would be the best vehicle to involve the public in both the 

determination of future raw water development needs and the assessment 

of alternative water sources and to evaluate the cumulative impacts of 

these sources. 

5.5.1 Scoping 

As scoping was initiated, the Corps sought an established organization 

to facilitate and monitor public involvement activities. The DWB 

Citizens’ Advisory Committee (CAC) agreed to take on this role. The CAC 

monitored public participation throughout the System-wide EIS scoping 

and assisted the Corps in facilitating a broad-based program for citizen 

input. Concurrent with the Corps' initiation of the EIS, Richard D. Lamm, 

then Governor of Colorado, in an effort to find solutions to Metropolitan 

Denver's water supply needs, established a Metropolitan Water 

Roundtable. Although possessing no formal authority the Roundtable 

was structured to contain the leadership of key water interests. The 

Roundtable was involved with the System-wide EIS effort. It produced its 

draft agreement in April 1983 specifying that the major components of a 

future water development plan should include large South Platte storage, 

aggressive conservation programs, and exploration of joint use or 

exchange agreements with the West Slope. This agreement was the 

framework for scenario development. 

Three fact sheets, one brochure, and eight public meetings were used to 

inform and invite the public to participate in the scoping process. The 

initial fact sheet, dated April 16, 1982, discussed public scoping and invited 

citizens to attend one of the eight pubic meetings scheduled for April and 

May of that year. The fact sheet was mailed to about 1,000 individuals. 

The scoping meetings were held so that citizens could present significant 

issues and identify various alternatives to help meet water needs in the 

Denver metropolitan area. Public and private organizations were 

encouraged to comment at the public meetings or send their written 

comments to the Omaha District Corps office. 
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A second fact sheet, known as the scoping results document, was mailed 

in August 1982. It was developed to provide information received from 

both the public scoping meetings and the written comments and to solicit 

public review of the issues that had been identified to make sure there 

were none that had been missed. Concerns expressed included minimum 

stream-flows, water quality/salinity issues, impacts on agriculture, 

recreation and tourism, limitations on future growth due to inadequate 

instream flows for treated sewage dilution, reduction of the irrigated 

agricultural economic base, and conservation possibilities. 

In September 1982, a third fact sheet was mailed to solicit public 

response to the draft scope of work. By this time, the mailing list included 

more than 1,500 persons. A brochure summarizing the purpose of the 

System-wide EIS, as well as other data previously provided in the three 

facts sheets was mailed to the public in early 1983. 

5.5.2 Midterm Assessment 

In 1983, in response to increasing criticism, the Corps undertook a 

midterm assessment of the ongoing EIS process to determine if 

adjustments were to be made in the basic approach and focus of the 

system-wide EIS. Several concerns with the ongoing EIS were expressed— 

some groups felt that they did not have sufficient opportunity for 

substantive involvement, while others were concerned that the time and 

cost requirements for the System-wide EIS and the subsequent site-specific 

studies were going to be too high. Most groups expressed dissatisfaction 

with the quality of the analyses that were being done and wanted the 

Corps to improve its quality control. Additional concerns were expressed 

that some persons were awaiting the site-specific analysis to become 

actively involved in the EIS. The results of the assessment were discussed 

with the Roundtable's EIS Task Force and one of its subcommittees, the 

EIS Coordinating Committee. From the Corps' perspective, the Task Force 

augmented the input available through normal public meetings and other 
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communication channels. From the Roundtable's perspective, results of 

EIS investigations were vital ingredients for ongoing discussions on water 

issues. 

5.5.3 Rescoping 

In January 1984, the EIS Coordinating Committee recommended that 

the System-wide EIS process be expanded to include the concurrent 

evaluation of site-specific alternatives that were candidates for 

implementation within the next 15 to 25 years. On February 24, 1984, the 

DWB submitted a letter of intent to the Corps to apply for Federal permits 

to construct a South Platte river storage project and to complete the 

Williams Fork Collection System. The letter requested that the emphasis 

for South Platte storage focus on the Two Forks Dam and Reservoir. For 

the Williams Fork Collection System, the DWB requested emphasis on 

the extension of the gravity collection project. 

In response to these recommendations and the letter of intent from the 

DWB, the Corps expanded the System-wide EIS effort to incorporate site- 

specific analysis. The expanded EIS included the impact analyses of both 

system-wide water development scenarios and site-specific alternatives 

and was the basis for future permit decisions by the Corps, USFS, and 

BLM. 

5.5.4 Site-Specific Rescoping 

A letter dated May 1, 1984 was distributed to the EIS mailing list which 

had expanded to more than 1,700 addresses by this time. The letter 

announced that the decision to re-scope the EIS had been made after 

extensive review, a lengthy evaluation, and discussions with interest 

groups. A fact sheet and a technical information summary detailing the 

site-specific alternatives was also provided. Nine re-scoping meetings 

were held during May 1984 to discuss the site-specific studies. The public 

was invited to attend and make suggestions on the study scope of these 

alternatives. Written comments were requested to be sent in by June 15, 
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1984 to the Corps. On August 15, 1984, a letter and a 31-page Rescoping 

Alternatives and Issues Summary was mailed to the EIS mailing list. The 

summary presented the alternatives and issues that were presented during 

the nine re-scoping meetings and the Corps' responses to them. The re- 

scoping meetings were held between May 21 and May 31, 1984. A total of 

139 letters of re-scoping comments were received by the Corps. 

Approximately 100 different issues were raised and considerable guidance 

on the selection of Alternatives was provided. 

5.5.5 Public Participation in Development of Water Supply Scenarios 

A draft Technical Appendix 3, Existing Water Supply, was summarized 

in a fact sheet that was distributed to the EIS mailing list in August 1983. 

A public meeting was held on October 5, 1983. Comments were received 

regarding the safe yield, water rights, groundwater yields, and details 

regarding stream diversions, evaporation losses, operation of the DWB 

model, and the level of analysis for small stream supplies. 

Early in 1985, a fact sheet summarizing draft Technical Appendix 2, 

Future Water Demands, was distributed to the EIS mailing list.°° The 

technical appendix considered past water usage in the Denver 

metropolitan area, historic population trends, and future population 

forecasts. Copies were made available for public review. The fact sheet 

stated that the appendix would not be finalized until interested members 

of the public, special interest groups and governmental agencies had 

reviewed it and provided their comments to the Corps. Comments were 

presented in writing and during the three public meeting held on March 6 

and 7, 1985. Major issues raised during the public comment period, the 

Corps’ analyses of these issues, and the decisions made by the Corps 

regarding modification of the water demand modeling procedures were 

  

50 An earlier version of the draft Technical Appendix was reviewed by the Corps and the 
Coordinating Committee late in 1983. Significant problems with how the demand 
projection was modeled were raised during these reviews. Asa result, the Corps 
decided that additional studies were required to more accurately predict future water 
demand. A revised technical appendix was developed. 
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discussed in the August 1985 Future Water Demands Technical Review 

Fact Sheet. Approximately 170 comments were received. Major issues 

represented by the comments were compiled for presentation in the 

Technical Review Fact Sheet. 

A fact sheet summarizing draft Technical Appendix 5, Development 

and Evaluation of Water Supply Scenarios, was mailed to the public in 

August 1985. The purpose of the appendix was to evaluate alternatives for 

supplying the water needs of the Denver metropolitan area during the 

next 50 years. Information and analysis on three basic water development 

scenarios and the No Federal Action Scenario were also presented. A total 

of 179 written responses were received. 

5.5.6 Draft EIS 

The Draft EIS was filed with the EPA on December 31, 1986, and notice 

of its availability was published in the Federal Register on January 16, 1987. 

The DEIS was mailed in January 1987 to 26 Federal agencies, departments 

or their offices,>! 18 state government agencies,>2 28 local government 

agencies,°3 29 public groups and 115 organizations and individuals. A 

summary of the DEIS was mailed to the remaining 2,000 names on the 

mailing list. Comments on the DEIS were accepted until April 23, 1987. 

Public hearings to receive comments on the adequacy and completeness 

of the DEIS were held the week of February 23, 1987, and were attended by 

legislative interests, Federal, state and local agencies and officials, 

environmental groups, businesses, agricultural interests, water suppliers 

  

51 Departments/Offices in the Corps, the BLM, the Bureau of Reclamation, the FWS, the 
USFS, EPA, USGS, and the Federal Highway Administration received copies. 

52 These included departments/offices of the Colorado Department of Natural Resources, 
Colorado River Water Conservation District, Colorado Water Resources and Power 
Development Authority and the Northern Colorado Water Conservation District, 

among others. 

53 City governments, Council of Governments and County Commissioners received copies. 
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and private individuals.*4 Their comments ranged from stating that it 

was adequate and should be approved, to stating that it was inadequate 

because it did not provide a definite mitigation plan, stated no 

commitment to carry out a mitigation plan, and provided no plan for 

long-term mitigation and funding. Comments regarding Two Forks 

ranged from statements that it was the best South Platte storage alternative 

from a technical viewpoint, to its being the worst alternative from an 

environmental viewpoint. Several comments on the inadequacy in 

addressing water quality impacts and the No Federal Action alternative 

were received. Note that although people were invited to comment on 

the adequacy of the DEIS, many expressed only a preference against or for 

the Two Forks Reservoir. These letters totaled 542—379 in opposition to 

Two Forks and 172 in support of Two Forks. 

5.5.7 Final EIS 

In response to the comments on the DEIS, several measure to enhance 

clarity were incorporated into the FEIS. The discussion on the No Federal 

Action alternative was revised to address specific concerns, population 

projections were revised, a definite mitigation plan was included, 

suggested alternatives were discussed, and water quality impacts and 

conservation concerns were discussed. A comments and response 

appendix containing the more than 300 substantive comments on the 

DEIS and the Corps’ response was included in the FEIS. The FEIS was 

mailed in March 1988 to those receiving the DEIS as well as other 

interested parties. 

  

54 Approximately 875 people attended the public hearings, and 241 of these made oral 
statements. Eighty-six of those individuals submitted written statements at the 
hearing or mailed them to the Corps. In addition to these statements, 915 letters were 

received during the review period for the DEIS which was open until Apirl 23, 1987. 
Approximately 50 additional letters were received after the comment period. 
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5.5.8 Record of Decision 

On March 11, 1988, concurrent with the filing of the FEIS, the Joint 

Notice of Permit Pending and Notice of Public Hearings for the Two Forks 

and Williams Fork projects was mailed. This Public Notice solicited 

comments on the Two Forks permit application. It also contained a listing 

of all volumes of the FEIS, a list of public libraries that received a copy of 

the FEIS, a summary of the FEIS, the schedule and location of public 

hearing sessions, and written procedures for commenting on the FEIS and 

permit decision. Three revisions to the Public Notice were issued which 

extended the comment period to June 10, 1988. In total, over 3,400 letters 

and multi-volume comments were received in response to the Public 

Notice. 

Nine public hearing sessions were held in April 1988 attended by over 

3,500 individuals 640 of whom gave testimony. According to the District 

Engineer signing the ROD, all comments were evaluated and considered 

prior to the final decision presented in the ROD. A Supplemental 

Information Document (SID) containing a summary of responses to public 

comments not specifically addressed in the ROD or FEIS was also 

developed. 

5.5.9 Evaluation of Hypothesis 3 

Section 5.5 outlined the role of public participation in the EIS process for 

the Metropolitan Denver Water Supply System. Hypothesis 3 states that: 

NEPA plays a role in enhancing public participation in government 
decision-making. 

Each of the various laws and policies that were applicable to the Denver 

Metropolitan Water Supply EIS contain public participation requirements 

and procedures. In the absence of NEPA, the public would have been 

afforded opportunities to participate in the decision-making process. 

Opportunities would have been available for participation with respect to 
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the impacts of, among other entities, endangered species, forest resources, 

fish and wildlife, water resources, and archaeological and cultural 

resources. However, in the absence of NEPA, the public would never 

have had the opportunity to appreciate the wide range of impacts resulting 

from the proposed project in a comprehensive manner. Considering the 

many and varied mechanisms for pubic participation mandated by 

various laws and policies, it is clear that an interested member of the 

public would have had to attend a myriad of public hearings, each focused 

on specific aspects of the environment, and review a slew of facts sheets, 

agency reports and documents, and other material, again narrowly focused 

on specific aspects of the environment. NEPA provided an avenue for the 

public to gain a comprehensive understanding of the full range of impacts 

and the interrelationships among them. In the absence of NEPA, it is 

difficult to imagine that a member of the general public, or for that matter, 

a public interest group or organization, would always have at their 

disposal, the skills, interest, expertise, resources, and patience required to 

piece together the voluminous input on a variety of topics obtained from 

a variety of sources (hearings, public documents, etc.) in characterizing the 

full impact of a proposed project. NEPA's reporting requirements (EAs, 

FONSIs, EISs, RODs which often incorporate and tie together the 

documents and reports from a variety of entities) and public comment and 

hearing procedures obviate this onerous burden. 

5.6 Cumulative Impacts 

As mentioned in the introduction, this section evaluates the 

cumulative impact analysis that was conducted as part of the EIS. 

The section focuses on Hypothesis 4 which states that 

Large-scale and long-term impacts of projects, cumulative impacts, 
and the impacts of public programs and policy decisions are 
adequately covered by NEPA and not by the variety of existing non- 
NEPA environmental legislation. 
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5.6.1 Cumulative Impact Analysis 

As part of the overall EIS, a cumulative impact analysis was undertaken 

of the consequences of the individual permit actions (the 1,100,000 acre- 

foot Two Forks Reservoir and the Williams Fork Gravity Collection 

System) in combination with the anticipated impacts of other independent 

actions affecting the same resource values. Cumulative impacts are 

defined by the CEQ Regulations for Implementing NEPA Procedures as 

"the impact on the environment which results from the incremental 

impact of the action when added to other past, present and reasonably 

foreseeable future actions regardless of what agency (Federal or non- 

Federal) or person undertakes such other actions. Cumulative impacts 

can result from individually minor but collectively significant actions 

taking place over a period of time" (40 CFR 1508.7). 

An analysis of cumulative impacts was conducted for each of the 15 

resource categories addressed in determining significant effects and 

mitigation responses. These are: (i) soils; (ii) physiography, topography 

and geology; (iii) wetlands; (iv) vegetation; (v) wildlife; (vi) cultural 

resources; (vii) transportation; (viii) visual resources; (ix) recreation; (x) 

socio-economics; (xi) hydrology; (xii) water quality; (xiii) aquatic life; (xiv) 

threatened and endangered species; and (xv) channel stability. The 

following steps were taken in conducting the cumulative impact analysis 

for each of the resource categories: 

1. The types and nature of impacts of other past and existing actions 
were determined. 

2. Other reasonably foreseeable future actions with potential impacts to 
the same resource categories were then identified and screened. 
Future actions were evaluated as to their respective status of 
planning and feasibility, status of funding, status of permits, and 
other required regulatory approvals, degree of project definition, and 
existence of institutional impediments in determining whether they 
qualified as "reasonably foreseeable actions" to be included in the 
cumulative analysis. The projected impacts of these actions were 
determined based on the best available information. 
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3. The incremental impacts attributable to the DWB's proposed projects 
were added to the impacts identified under the first two steps. 

A cumulative hydrologic analysis was performed which included the 

modeled operation of projects identified in Figure 5.2, Water Projects 

Included in NEPA Cumulative Analysis (Platte River Basin),°> and Figure 

5.3, Water Projects Included in NEPA Cumulative Analysis (Colorado 

River Basin),°© in addition to the proposed 1,100,000 acre-foot Two Forks 

Reservoir and the Williams Fork Gravity Collection System. Because 

many resources in basins affected by the DWB projects are not solely 

influenced by hydrologic changes, other reasonably foreseeable future 

actions in these basins potentially affecting that resource were also 

included.*” The list of projects was developed by the Corps with input 

from the FWS, USFS, Bureau of Reclamation, the DWB, and members of 

the EIS Coordinating Committee. 

5.6.2 Evaluation of Hypothesis 4 

Hypothesis 4 states that 

Large-scale and long-term impacts of projects, cumulative impacts, 
and the impacts of public programs and policy decisions are 
adequately covered by NEPA and not by the variety of existing non- 
NEPA environmental legislation. 

  

“>The following projects were included: Corn Creek (irrigation water diversion and 
storage); Deer Creek (proposed water storage); Narrows Unit (multi-purpose water 
storage); Prarie Bend and Twin Valley (multi-purpose reservoir); and Senac Reservoir 
(proposed water supply reservoir); Two Forks Area (timber sales and road 
reconstruction/ widening); Williams Fork Area (timber sales/harvest and new grazing 
leases); Blue River Area (timber sales, ski area expansions, residential and business 
growth); and Fraser River Area (timber sales, road construction) 

56 A total of 26 projects were included. The projects ranged from the Adams Rib Ski Area 
Project and the Colony Shale Oil Project (oil shale development) to the Dolores 
Reservoir (multipurpose water storage). 

°7The following projects were included: Two Forks Area (timber sales and road 
reconstruction/ widening); Williams Fork Area (timber sales/harvest and new grazing 
leases); Blue River Area (timber sales, ski area expansions, residential and business 

growth); and Fraser River Area (timber sales, road construction, ski area expansions, 
handicap facilities for winter park etc.). 
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The overview in the preceding section shows how cumulative impacts 

of several site-specific projects were analyzed as part of the Metropolitan 

Denver Water Supply System EIS. Clearly, no individual piece of 

environmental legislation or the universe of environmental legislation 

combined address cumulative impacts to the extent and of the nature as 

does NEPA. This, combined with the examples, provided in Chapter 3, of 

EISs undertaken over the past few years covering large-scale and long- 

term impacts of land management projects, and the impacts of public 

programs, policy decisions, regulated activities and routine management 

practices substantiates Hypothesis 4. 

Cumulative impacts are significant not just at the project level (ie., 

cumulative impacts of project 1, 2, 3...) but also at the environmental 

resource level (i.e., cumulative impacts to environmental resource 1, 2, 

3...). NEPA's coverage goes beyond the sum of individual coverages with 

respect to specific aspects of the environment under various laws and 

policies. It provides an opportunity to assess cumulative effects of 

impacts. While each individual impact to specific aspects of the 

environment may be covered under specific legislation, when taken 

together, the cumulative impacts might tip the scale toward a far more 

comprehensive portrayal of environmental impacts as they appeared to in 

this case. 
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5.7. Summary and Concluding Observations 

The validity of the various hypotheses was commented upon at the 

conclusion of Chapters 3 and 4, as well as Sections 5.3.9 (Evaluation of 

Hypothesis 1 and 5), 5.4.10 (Evaluation of Hypothesis 1), 5.5.9 (Evaluation 

of Hypothesis 3), and 5.6.2 (Evaluation of Hypothesis 4) in this chapter. 

Enumerated below is a synthesis of these earlier conclusions and 

observations. 

With respect to NEPA's role in the presence of other environmental 

legislation and policies, it was hypothesized and established that: 

NEPA declared a national policy that applied to all aspects of the 
environment—not specific aspects of it. 

NEPA does not provide specific benchmarks to determine the 
significance of specific impacts or requirements that prohibit specific 
activities. 

Such specific and detailed benchmarks or requirements are provided 
for by a variety of non-NEPA legislation and policies focused on 
specific aspects of the environment. 

NEPA was designed to draw such benchmarks and requirements, as 

applicable and appropriate for specific actions, from this body of non- 
NEPA legislation. 

Consequently, one may note that: 

Since the explicitly stated intent of NEPA is that the requirements of 
other non-NEPA legislation be taken into account when evaluating 
the impacts of specific actions, it may not be valid to claim outright 
that NEPA and its requirements are redundant. Such a claim may 
only be valid if NEPA contained the very same, or similarly 
protective, benchmarks and requirements found in other non-NEPA 
legislation. 
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Furthermore, such a claim does not take into account the following: 

e NEPA declared a national policy for, and applied to, the full extent of 
man's environment—not specific components of it. 

e In the absence of NEPA, the evaluation of environmental impacts of 
a project, assessed in light of specific laws and policies aimed at 
specific components of the environment, was disjointed and 
incomplete. 

e NEPA provides the glue that brings such disjointed reviews into 
alignment. The antagonistic and synergistic relationships among 
impacts of an action to environmental values and concerns preclude 
any individualized assessments of impact. A fundamental principle 
of modern environmental science and planning is the fact that an 
intricate interrelationship exists among these values and concerns— 
assessing an impact to one value is not complete without a 
comprehensive assessment of the interrelationships with other 
values. 

e Finally, it must be noted that NEPA focuses primarily on the 
planning stages of an activity while the requirements of most other 
environmental legislation focus primarily on the implementation 
stages of an activity. Clearly, an emphasis on planning ensures that 
environmental considerations are taken into account in the early 
stages of an activity. 

In addition, NEPA's comprehensive impact assessment approach (as 

opposed to several disjointed assessments or evaluations required by non- 

NEPA legislation and policies) enhances: 

agency decision-making capabilities, 
inter-agency coordination and integration, 
development of comprehensive mitigation measures, 
increased public understanding and participation, and 
cumulative impact assessment capabilities. 

Besides legislation and policies focused on specific aspects of the 

environment, requirements of the more comprehensive and more 

broadly applicable WRC Principles and Guidelines and the Corps’ Public 
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Interest Review process are also critical in any assessment of NEPA's 

redundance in the context of other environmental legislation and policies. 

Chapter 4 described in detail the Principles and Guidelines developed in 

1983 and noted its comparability to NEPA's EIS requirement. It was 

hypothesized that extensive overlaps exist between these requirements. 

While the overlaps are a reality, Chapter 4 noted that: 

e Both the Principles and Guidelines (and its precursor, the Principles, 
Standards, and Procedures developed in 1973) incorporated the 
requirements of NEPA. Furthermore, the Principles and Guidelines 
not only incorporate, but also substantiate, NEPA's requirements. 

e The Principles and Guidelines apply only to water and related land 
resource activities of four Federal agencies (the Corps, Bureau of 

Reclamation, Tennessee Valley Authority, and Soil Conservation 

Service), while NEPA applies to every major Federal action (not just 
water resource-related actions) by every Federal agency (not a limited 
number of agencies, as is the case with the Principles and 
Guidelines). 

Chapter 4 also described the public interest review policies (prescribed in 

33 CFR 320.4) applicable to the review of all applications for DA permits. 

The decision on whether to issue a permit is based on an evaluation of the 

probable impacts, including cumulative impacts, of the proposed activity 

on the public interest. That decision is to reflect the national concern for 

both protection and utilization of important resources. Some of the 

factors to be considered include: conservation, economics, aesthetics, 

general environmental concerns, wetlands, historic properties, fish and 

wildlife values, flood hazards, flood-plain values, land use, navigation, 

shore erosion and accretion, recreation, water supply and conservation, 

water quality, energy needs, and in general, the needs and welfare of the 

people. The body of non-NEPA environmental legislation and policies is 

central to the determination of the significance of impacts with respect to 

the aforementioned factors during the public interest review. 
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Thus, one may infer that similar to NEPA's requirements, the Corps' 

public interest review and balancing process is the glue that allows the 

Corps to brings the disjointed reviews under various legislation and 

policies into alignment. However, the public interest review process: 

e Is applicable only to the Corps' water and related land resource 
activities, and only in those cases when applications for DA permits 
are received. 

e Does not contain any requirements for the development of 
alternatives to proposed actions nor comprehensive comparative 
assessments of the impacts of these alternatives to various aspects of 
the environment. 

NEPA, on the other hand, applies to every major Federal action and 

their alternatives (not just water resource-related actions) by every Federal 

agency (not a limited number as is the case with the Principles and 

Guidelines). 

One cannot conclusively agree that the WRC's Principles and 

Guidelines and/or the Corps’ Public Interest Review process make 

NEPA's requirements redundant—this is the case because their focus is 

limited to a few specific types of Federal actions by a limited number of 

Federal agencies, while NEPA is broadly applicable to all Federal agencies 

and all actions they undertake. 
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6.0 Impact Assessment under NEPA—A 
Redundant Mechanism? Research Synthesis 

and Recommendations 

A summary of the level of detail and substantive evidence with respect 

to each of the five hypotheses discussed in Chapters 2 through 5 is 

presented in Table 6.1 (refer to the concluding section of each chapter for a 

summary and discussion on each of the research hypotheses). Note that 

progressively increasing levels of detail and evidence with respect to the 

hypotheses were presented in successive chapters. It is important to note 

that the hypotheses focus only on legislation and policies pertinent to the 

Corps’ water and related land resource activities. As such, all findings and 

conclusions presented in this document relate specifically to the Corps. 

No attempt is made to generalize these findings to other Federal agencies. 

Rather, it is expected that these findings spur broader research in other 

Federal agency settings. 

Table 6.2 distills the essence of the hypotheses into nine specific 

environmental policy and requirement provisions and notes the level of 

coverage provided by NEPA and other non-NEPA legislation and policies 

with respect to each. These nine provisions include: 

1. National environmental protection goals and policies. 

2. Criteria for determining the significance of impacts to 
environmental values from site-specific activities—i.e., significance 
standards. 

3. Mechanisms to ensure that significant impacts to environmental 
values are addressed prior to the initiation of any site-specific 
activities—i.e., permits, consultations, and programs. 

4. Requirements to ensure coordination with other environmental 
legislation and policies. 

5. Public participation procedures and mechanisms. 
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6. Requirements to address cumulative impacts as well as the impacts 
of large-scale projects and non-site-specific activities such as public 
programs and policy decisions. 

7. Requirement to ensure integration and coordination among Federal 
agencies. 

8. Requirement to develop full range of alternatives to site-specific or 
non-site-specific activities and identify their impacts. 

9. Requirements for the development of mitigation plans. 

This assessment of the relative coverage provided by NEPA and non- 

NEPA legislation and policies also reflects the research and analysis 

presented in Chapters 2 through 5. 

Clearly apparent in Table 6.2 is the lack of redundancy among the 

environmental policy and requirement provisions of NEPA and those of 

non-NEPA legislation and policies—what exists is a complementary, albeit 

tenuous, relationship. Complementary, because in theory and intent: 

NEPA proclaims a national policy for all environmental values while 

specific legislation focus only on specific environmental values; NEPA 

does not contain specific standards or requirements but draws from those 

contained in other legislation; and NEPA's public participation 

mechanisms as well as its requirements to ensure coordination among 

agencies are necessary and complementary to the focused provisions of 

other legislation. Tenuous, because this complementary intent has not 

been fully realized in practice. 

In noting these facts, one must not lose sight of an important 

distinction—NEPA applies to large-scale, site-specific projects, as well as to 

non-site-specific policies, program initiatives, and cumulative actions— 

NEPA's EIA and EIS requirements do not apply to small-scale, site-specific 

actions or projects that impact one or only a few environmental values. 

In such cases, the body of non-NEPA environmental legislation is 
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relatively adequate for the identification of significant impacts (and the 

NEPA process does not apply). 

In proclaiming NEPA's redundancy, Renwick and others, while 

correctly pointing to the fact that non-NEPA legislation and policies 

provide definitions of the significance of environmental impacts, 

incorrectly ignore the possibility that NEPA was designed to draw from, 

rather than duplicate the existing body of environmental legislation. The 

fact that NEPA draws from other legislation does not necessarily imply 

that it is a redundant mechanism. Rather, it may imply that prior to 

NEPA, determinations of the significance of environmental consequences 

for various actions were disjointed, incomplete, and not comprehensive 

and holistic in covering the full range of environmental values such as air 

and water quality, wild and scenic rivers, wetlands, endangered species, 

fish and wildlife, and other natural and cultural resources. In the absence 

of NEPA, the delineation of impacted environmental values from a given 

activity is followed by the determination of, and compliance with, 

applicable legislation and policies and their associated requirements. This 

disjointed compliance with disjointed requirements more often than not 

results in compliance outcomes that are uncoordinated and inconsistent. 

The antagonistic and synergistic relationships among impacts of an action 

to several environmental values and concerns preclude any 

individualized assessments of impact and their mitigation. A 

fundamental principle of modern environmental science and planning is 

the fact that an intricate interrelationship exists among these values and 

concerns—assessing an impact to one value is not complete without a 

comprehensive assessment of interrelated impacts to other values. 

Additionally, there are several environmental values that are not fully 

covered by specific non-NEPA legislation but are covered by NEPA— 

examples include soil resources, groundwater resources, and community 

character. 

Renwick's question about whether the "accumulation of 

environmental information [is] fundamentally stimulated by NEPA, [or is 
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the information] gathered anyway, and NEPA simply requires the 

preparation of a document summarizing it?" (1988: 287) may be answered 

as follows: Information on the environmental impacts on various 

entities is gathered in response to permit, consultation, and program-level 

requirements mandated by other non-NEPA legislation. NEPA does 

require the preparation of a document summarizing it. In this regard, it is 

a procedural requirement. But the focus on procedural vs. substantive 

requirements has been carried to a point in the continuing debate in the 

literature where procedural is equated to redundant. The possibility that 

NEPA was designed to draw from, rather than duplicate the existing body 

of environmental legislation is ignored; as is the possibility that prior to 

NEPA, determinations of the significance of the environmental 

consequences of various large-scale activities were not comprehensive in 

covering the full range of environmental values. The fact that the 

antagonistic and synergistic relationships among impacts of large-scale 

activities to environmental values and concerns preclude any 

individualized assessments of impact is not fully valued. The fact that an 

intricate interrelationship exists among these values is not given much 

credence—assessing an impact to one value is not complete without a 

comprehensive assessment of the interrelationships with other values. 

Finally, the fact that NEPA relieves the public of the complex and onerous 

task of piecing together information on impacts to several specific values 

addressed by specific legislation—thus allowing for a broader and more 

comprehensive perspective of the full and interrelated range of impacts, is 

discounted. 

NEPA, in conjunction with the body of other environmental legislation 

and policies, not this body of legislation and policies by itself, constitutes a 

de facto coverage of the significance of all environmental impacts to all 

environmental values and concern. Thus, one may conclude that a 

procedural requirement has the potential to result in positive and 

substantive changes in addressing the full range of environmental 

impacts of Federal actions. 
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Clearly, these preceding conclusions assume the complete and 

comprehensive alignment of NEPA with non-NEPA legislation and 

policies, and imply that procedural requirements have resulted in positive 

and substantive changes in addressing environmental impacts. The 

intent of NEPA was to ensure such an alignment. However, the realties of 

NEPA's implementation have brought to light a variety of obstacles. 

These include: 

Inadequate guidance on NEPA compliance with other legislation 
and policies. 

Potential overlaps between the requirements of NEPA and those of 
the Principles and Guidelines. 

Inadequate integration among agency planning procedures and 
procedures for compliance with the requirements of various 
legislation and policies; and inadequate inter-agency integration 
mechanisms. 

Redundant public participation procedures. 

Inadequate tiering in impact assessment. 

General lack of internalization in Federal agencies of the true intent 
of NEPA's national policy declaration and a consequent focus on 
procedural requirements at the expense of consistent, 
comprehensive, and environmentally viable impact assessment. 

We can begin to surmount these obstacles by considering a few 

recommendations for streamlining NEPA: 

1. Develop comprehensive guidance similar to EPA's guidance with 
respect to CERCLA compliance with other legislation and policies 
(see Section 2.4 in Chapter 2). 

Assess the potential to automate such guidance via expert systems 
allowing agencies to quickly and accurately identify all standards and 
requirements (permits, consultations, and programs) to be complied 
with for specific actions. Activity-specific scenarios may be 
developed and stored for future reference. Such a system, while 
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adaptable to agency-specific planning and implementation 
procedures, would allow for consistent NEPA implementation 
across all agencies. 

2. While it has been established that the Principles and Guidelines 
incorporate NEPA's requirements, it may be necessary to reexamine 
their usefulness (especially in light of the fact that they apply to only 
four Federal agencies as opposed to NEPA's broader applicability). 

Assess the implications of eliminating the Principles and Guidelines 
and extracting those aspects that NEPA does not contain and 
incorporating these into the CEQ Regulations. 

3. Review each Federal agency's codified procedures for integrating 
planning procedures with procedures for compliance with 
requirements of various legislation and policies, as well as for 
interagency coordination. 

Ensure that the agencies’ procedures are standardized as well as 
consistent with one another. Examine potential to automate 
guidance regarding such coordination requirements. 

4. Review public participation procedures mandated by each law and 
policy. 

Develop process whereby NEPA’s procedures fully subsume these 
procedures so that there are no duplicative efforts to ensure public 
involvement. Examine potential to automate guidance regarding 
public participation procedures. 

5. Evaluate the concept of tiering and its applicability in the context of 
Federal agency activities. 

Assess potential applicability of expert information systems that store 
impact assessment scenarios for future reference. 

6. Create a fully represented Federal Task Force under the newly 
created Executive Office of Environmental Policy (which replaces the 
CEQ) to develop and recommend options for streamlining NEPA 
implementation. 

A streamlined NEPA will successfully allow for the internalization 
of NEPA's true intent. This effort should be undertaken in the 
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context of a broader evaluation of the nation’s environmental 
protection policies. Note that the new Office of Environmental 
Policy has been tasked with coordinating all Federal environmental 
policy. 

Revisiting Wichelman's phases in NEPA's evolution and the various 

theories and approaches of environmental planning, one may postulate 

that NEPA has begun to evolve from its early interpretive and formal 

compliance phases into the integrated planning and programmatic phases. 

This is occurring at a time when the boundaries between the traditional 

theories and approaches of planning are being eliminated and hybrid 

approaches emerging. From a legislative, procedural, and substantive 

perspective, NEPA is the only current environmental statute with a policy 

statement and environmental protection requirements broad enough to 

encompass all environmental resources and values. 

Environmental impact assessment under NEPA is not a redundant 

mechanism—it is neither obsolete nor a useless administrative or paper 

exercise. What it is, is a robust concept out of alignment with the realities 

of implementation. The only redundancy with respect to NEPA is in the 

two decade-long debate over its procedural and substantive requirements. 

We are at a crossroads—we can continue this potentially endless debate or 

we can choose to focus our attention on streamlining impact assessment 

under NEPA and under the rubric of broader national environmental 

policy. While this research effort is only a beginning, it is hoped that at 

the very least, it makes our choice obvious. 
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Table 6.1: Summary of Hypothesis-related Evidence: Presented in Preceding Chapters. 

    

              
  

  

            
                

  

  

  

Hypothesis 1: The extensive body of current non-NEPA environmental legislation is 
sufficiently comprehensive to cover the entire spectrum of 2nvironmental issues of 
concern by articulating with precision, exactly what environmental impacts are 
considered to be acceptable or unacceptable and prohibiting those that are 
unacceptable to society. In other words, NEPA is a redundant mechanism. 

      
  

Hypothesis 2: Extensive overlaps exist between NEPA's EIS requirements and the 
requirements of the Principles and Guidelines for water and related land resources 
implementation studies.       
  

Hypothesis 3: NEPA plays a role in enhancing public participation in government 
decision-making.       
  

Hypothesis 4: Large-scale and long-term impacts of projects, cumulative impacts, 
and the impacts of public programs and policy decisions are covered by NEPA 
and not by the variety of existing environmental legislation.       
  

Hypothesis 5: NEPA plays a role in enhancing cooperation, coordination, and 
integration among Federal agencies in ensuring that envircnmental issues are 
addressed in a comprehensive manner.                 
  

  

a __. Indicates level of detail and substantive evidence 
established in a given chapter with respect to each of 
the hypotheses. Progressively darker shades indicate 
progressively increasing levels of detail and evidence. 
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Table 6.2: Summary of Environmental Protection Policies and Requirements 
Provided by NEPA and Other Environmental Legislation. 

  

  

1. National environmental protection goals/policies. 

  

Yes, National 

environmental protection 
policy covering all 
environmental values of 
concern 

    
Yes, but National policy limited 
to a specific and limited 
number of environmental 
values of concern regulated by 
a given law or policy 

  

  

    

2. Criteria for determining the significance of impacts to environmental 
values of concern from site-specific activities—significance standards. 

No specific standards; to be 
drawn from applicable" 
legislation / policies 

C 

Yes, detailed standards 

appropriate to a specific and 
limited number of environmental 
values of concern regulated by a 
given law or policy 

  

  

3. Mechanisms to ensure that significant impacts to environmental values 
of concern are addressed prior to the initation of any site-specific 
activities—mechanisms such as permits, consultations, and 
programs. 

No specific mechanisms; 

to be drawn from 

applicable 
legislation / policies 

C) 

Yes, detailed mechanisms 

appropriate to a specific and 
limited number of 
environmental values of 
concern regulated by a given 
law or policy 

  

  

4. Requirements to ensure coordination with other environmental 
legislation and policies. 

Yes, comprehensive 
requirements (see 2 and 3 
above) & 

Yes, but limited to 

requirements of a few 
related legislation / policies 
only 

  

  

  

5. Public participation procedures and mechanisms.           Yes, comprehensive 
mechanisms and 
procedures for public 
participation with respect 
to full range of 
environmental values of 
concern ee   Yes, detailed procedures and 

mechanisms, but public 
participation is limited to a 
specific and limited number of 
environmental values of 
concern regulated by a given 
law or policy 

  

      
  

  

  

O 

  

ee —— Indicates level of coverage provided by NEPA and other 
legislation/ policies with respect to environmental protection policies 
and requirements. Progressively darker shades indicate 
progressively increasing levels of coverage. 
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Table 6.2; Summary of Environmental Protection Policies and Requirements 
Provided by NEPA and Other Environmental Legislation. (continued) 

  

  

  

Yes, comprehensive NEPA non- 
6. Requirement to address cumulative impacts as well as the impacts of requirements addressing In general, No such NEPA 

large-scale projects and non-site-specific activities such as public cumulative impacts and requirements 
programs and policy decisions. impacts of large-scale projects 

and non-site-specific activities 
on all environmental values of 
concern a O 

  
  

       

  

  
  

  
: ‘ . ar Yes, comprehensive Yes, but limited to a few 

7. Requirement to ensure integration and coordination among requirements for related agencies only and 
a Federal agencies. inter-agency within the focus of a given 
Be coordination @ law or policy 
a 
Vs 
Be . 
He ; Yes, comprehensive 

roe 8. Requirement to develop full range of alternatives to site-specific or requirements to In general, No such O 
os: non-site-specific activities and identify their impacts. develop alternatives requirements 

Ms and assess their impacts 
to all values of concern © O 

  
In general, Yes, but 

mitigation limited to 
specific environmental 
values of concern within 

ey the focus of a given law or, 

Yes, comprehensive 
requirements to 
develop mitigation 
plans 

N
 

9. Requirements for the development of mitigation plans.              
policy 

  

        
  

      Uj 

  

~ —— Indicates level of coverage provided by NEPA and other ..establishes tne validity of the research hypotheses and points to 
legislation/policies with respect to environmental protection ‘ici d . P . eee NEPA's central role in comprehensive environmental protection of 
policies and requirements. Progressively darker shades indicate human health and the environment—through it's comprehensive 
progressively increasing levels of coverage. Ls : : was provisions covering all environmental values of concern and it's 

mechanisms for integrating these provisions with those of other 
legislation. 
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Appendix A: The National Environmental 
Policy Act of 1969 

THE NATIONAL ENVIRONMENTAL POLICY ACT 

(42 U.S.C. 4341; Amended by PL 94-52, July 3, 1975; PL 94-83, August 9, 1975) 

PURPOSE 

Sec. 2. The purposes of this Act are: To declare a 
national policy which will encourage productive and enjoy- 
able harmony between man and his environment; to 

promote efforts which will prevent or eliminate damage to 
the environment and biosphere and stimulate the health and 
welfare of man; to enrich the understanding of the 
ecological systems and natural resources important to the 
Nation; and to establish a Council on Environmental 
Quality. 

TITLE! 

DECLARATION OF NATIONAL 
ENVIRONMENTAL POLICY 

Sec. 101. (a) The Congress, recognizing the profound 
impact of man’s activity on the interrelations of all 
components of the natural environment, particularly the 
profound influences of population growth, high-density 
urbanization, industrial expansion, resource exploitation, 

and new and expanding technological advances and recog- 
nizing further the critical importance of restoring and 
maintaining environmental quality to the overall welfare 
and development of man, declares that it is the continuing 
policy of the Federal Government, in cooperation with 
State and local governments, and other concerned public 
and private organizations, to use all practicable means and 
measures, including financial and technical assistance, in a 
manner calculated to foster and promote the general 
welfare, to create and maintain conditions under which 
man and nature can exist in productive harmony, and fulfil 
the social, economic, and other requirements of present and 
future generations of Americans. 

(b) in order to carry out the policy set forth in this Act, 
it is the continuing responsibility of the Federal Govern- 
ment to use all practicable means, consistent with other 
essential considerations of national policy, to improve and 
coordinate Federal plans, functions, programs, and re- 
sources to the end that the Nation may— 

(lL) fulfill the responsibilities of each generation as 
trustee of the environment for succeeding generations; 

(2) assure for all Americans safe, healthful, produc- 
tive, and esthetically and culturally pleasing surround- 
ings; 

(3) attain the widest range of beneficial uses of the 
environment without degradation, risk to health or 
safety, or other undesirable and unintended conse- 
quences; 

(4) preserve important historic, cultural, and natural 
aspects of our national heritage, and maintain, wherever 
possible, an environment which supports diversity and 
variety of individual choice; 

(5) achieve a balance between population and re- 
source use which will permit high standards of living and 
a wide sharing of life’s amenities, and 

(6) enhance the quality of renewable resources and 
approach the maximum attainable recycling of deplet- 
able resources. 
(c) The Congress recognizes that each person should 

enjoy a healthful environment and that each person has a 
responsibility to contribute to the preservation and en- 
hancement of the environment. 

Sec. 102. The Congress authorizes and directs that, to 
the fullest extent possible: (1) the policies, regulations, and 
public laws of the United States shall be interpreted and 
administered in accordance with the policies set forth in 
this Act, and (2) all agencies of the Federal Government 
shal!— 

(A) utilize a systematic, interdisciplinary approach 
which will insure the integrated use of the natural and 
social sciences and the environmental design arts in 
planning and in decisionmaking which may have an 
impact on man’s environment; 

(B) identify and develop methods and procedures, in 
consultation with the Council on Environmental Quality 
established by title II of this Act, which will insure that 
presently unquantified environmental amenities and 
values may be given appropriate consideration in deci- 
sionmaking along with economic and technical considera- 
tions; 

(C) include in every recommendation or report on 
proposals for legislation and other major Federal actions 
significantly affecting the quality of the human environ- 
ment, a detailed statement by the responsible official 
on- 

_ (i) the environmental impact of the proposed ac- 
tion, 

(ii) any adverse environmental effects which cannot 
be avoided should the proposal be implemented, 

(iii) alternatives to the proposed action, 

(iv) the relationship between local short-term uses 
of man’s environment and the maintenance and 
enhancement of long-term productivity, and 

(v) any irreversible and irretrievable commitments 
of resources which would be involved in the proposed 
action should it be implemented. 

Prior to making any detailed statement, the responsible 
Federal official shall consult with and obtain the 
comments of any Federal agency which has jurisdiction 
by law or special expertise with respect to any environ- 
mental impact involved. Copies of such statement and 
the comments and views of the appropriate Federal, 
State, and Jocal agencies, which are authorized to 
develop and enforce environmental standards, shall be 
made available to the President, the Council on Environ- 
mental Quality and to the public as provided by section 
552 of title 5, United States Code, and shall accompany 
the proposal through the existing agency review processes: 

(D) Any detailed statement required under sub- 
paragraph (C) after January 1, 1970, for any major 
Federal action funded under a program of grants to 
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States shall not be deemed to be legally insufficient 
solely by reason of having been prepared by a State 
agency or official, if: 

(i) the State agency or official has statewide juris- 
diction and has the responsibility for such action, 

(ii) the responsible Federal official furnishes 
guidance and participates in such preparation, 

(iii) the responsible Federal official independently 
evaluates such statement prior to its approval and 
adoption, and 

(iv) after January 1, 1976, the responsible Fed- 
eral official provides early notification to, and 
solicits the views of, any other State or any Federal 
land management entity of any action or any 
alternative thereto which may have significant impacts 
upon such State or affected Federal land manage- 
ment entity and, if there is any disagreement on 
such impacts, prepares a written assessment of such 
impacts and views for incorporation into such 
detailed statement. 

The procedures in this subparagraph shal) not relieve 
the Federal official of his responsibilities for the scope, 
objectivity, and content of the entire statement or of 
any other responsibility under this Act; and further, 
this subparagraph does not affect the legal sufficiency 
of statements prepared by State agencies with less than 
statewide jurisdiction. 

(E) study, develop, and describe appropriate alterna- 
tives to recommended courses of action in any proposal 
which involves unresolved conflicts concerning alterna- 
tive uses of available resources; 

(F) recognize the worldwide and long-range character 
of environmental problems and, where consistent with 
the foreign policy of the United States, lend appropriate 
support to initiatives, resolutions, and programs designed 
to maximize international cooperation in anticipating 
and preventing a decline in the quality of mankind's 
world environment; 

(G) make available to States, counties, municipalities, 
institutions, and individuals, advice and information 
useful in restoring, maintaming, and enhancing the 
quahty of the environment, 

(H) initiate and utilize ecological information in the 
planning and development of resource-oriented projects, 
and 

(1) assist. the Council on Environmental Quality 
established by title [If of this Act. 

Sec. 103. All agencies of the Federal Government shall 
review their present statutory authority, administrative 
regulations, and current policies and procedures for the 

purpose of determining whether there are any deficiencies 
or inconsistencies therein which prohibit full compliance 
with the purposes and provisions of this Act and shall 
propose to the President not later than July 1. 1971, such 
measures as may be necessary to bring their authority and 
pobcies into conformity with the intent, purposes, and 
procedures set forth in this Act. 

Sec. 104. Nothing in Section 102 orf 103 shall in any 
way affect the specific statutory obligations of any Federal 
agency (1) to comply with criteria or standards of 
environmental quality, (2) to coordinate or consult with 

any other Federal or State agency, or (3) to act, or refrain 
from acting contingent upon the recommendations cr 
certification of any other Federal or State agency. 

Sec. 105. The policies and goals set forth in this Act are 
supplementary to those set forth in existing authorizations 
of Federal agencies. 
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TITLE I 

COUNCIL ON ENVIRONMENTAL QUALITY 

Sec. 201. The President shall transmit to the Congress 
annually beginning July 1, 1970, an Environmental Quality 
Report (hereinafter referred to as the “report’’) which shall 
set forth (1) the status and condition of the major natural, 
manmade, or altered environmental classes of the Nation, 

including, but not limited to, the air, the aquatic, including 
marine, estuarine, and fresh water, and the terrestrial 
environment, including, but not limited to, the forest 
dryland, wetland, range, urban, suburban, and rural envi- 
ronment; (2) current and forseeable trends in the quality, 
management and utilization of such enivornments and the 
effects of those trends on the social, economic, and other 
requirements of the Nation; (3) the adequacy of available 
natural resources for fulfilling human and economic re- 
quirements of the Nation in the light of expected popula- 
tion pressures; (4) a review of the programs and activities 
(including regulatory activities) of the Federal Government, 
the State and local governments, and nongovernmental 
entities or individuals, with particular reference to their 
effect on the environment and on the conservation, 

development and utilization of natural resources, and (5) a 
program for remedying the deficiencies of existing pro- 
grams and activities, together with recommendations for 
legislation. 

Sec. 202. There is created in the Executive Office of the 
President 2 Council on Environmenta! Quality (hereinafter 
referred to as the “Council’’). The Council shall be 
composed of three members who shall be appointed by the 
President to serve at his pleasure, by and with the advice 
and consent of the Senate. The President shall designate 
one of the members of the Council to serve as Chairman. 
Each member shall be a person who, as a result of his 
training, experience, and attainments, is exceptionally well 
qualified to analyze and interpret environmental trends and 
information of all kinds; to appraise programs and activities 
of the Federal Government in the light of the policy set 
forth in ttle | of this Act; to be conscious of and responsive 

to the scientific, economic, social, esthetic, and cultural 
needs and interests of the Nation; and to formulate and 
recommend national policies to promote the improvement 
of the quality of the environment. 

Sec. 203. (a) The Council may employ such officers 
and employees as may be necessary to carry out its 
functions under this Act. In addition, the Council may 

employ and fix the compensation of such experts and 
consultants as may be necessary for the carrying out of 
its functions under this Act, in accordance with section 
3109 of title 5, United States Code (but without regard 
to the last sentence thereof). 

(b) Notwithstanding section 3679(b) of the Revised 
Statutes (31 U.S.C. 665(b)), the Council may accept and 
employ voluntary and uncompensated services in further- 

ance of the purposes of the Council. 

Sec. 204. It shall be the duty and function of the 
Council— 

(1) to assist and advise the President in the prepara- 
tion of the Environmental Quality Report required by 
section 201; 

(2) to gather timely and authoritative information 
concerning the conditions and trends in the quality of 
the environment both current and prospective, to ana- 
lyze and interpret such information for the purpose of 
determining whether such conditions and trends are 
interfering, or are likely to interfere, with the achieve- 
ment of the policy set forth in title I of this Act. and to



compile and submit to the President studies relating to 
such conditions and trends; 

(3) to review and appraise the various programs and 
activities of the Federal Government in the light of the 
policy set forth in title | of this Act for the purpose of 
determining the extent to which such programs and 

activites are contributing to the achievement of such 
policy, and to make recommendations to the President 
with respect thereto; 

(4) to develop and recommend to the President 
national policies to foster and promote the improvement 
of environmental quality to meet the conservation, 
social, economic, health, and other requirements and 
goals of the Nation: 

(5S) 10 conduct investigations, studies, surveys, re- 
search, and analyses relating to ecological systems and 
environmental quality, 

(6) to document and define changes in the natural 
environment, including the plant and animal systems, 
and to accumulate necessary data and other information 
for a continuing analysis of these changes or trends and 
an interpretation of their underlying causes, 

(7) to report at least once each year to the President 
on the state and condition of the environment, and 

(8) to make and furmsh such studies, reports thereon, 
and recommendations with respect to matters of policy 
and legislation as the President may request. 

Sec. 205. In exercising its powers, functions, and duties 
under this Act, the Council shall— 

(1) consult with the Citizens’ Advisory Committee on 
Environmental Quality established by Executive Order 
numbered 11472, dated May 29, 1969, and with such 
representatives of science, industry, agriculture, labor, 
conservation organizations, State and local governments, 
and other groups, as it deems advisable, and 

(2) utilize, to the fullest extent possible, the 
services, facilities, and information (including statistical 
information) of public and private agencies and organi- 
zations, and individuals, in order that duplication of 
effort and expense may be avoided, thus assuring that 
the Council's activities will not unnecessarily overlap or 
conflict with similar activities authorized by law and 
performed by established agencies. 

Sec.206. Members of the Council shall serve full time and 
the Chairman of the Council shall be compensated at the 
rate provided for Level fl of the Executive Schedule Pay 
Rates (5 U.S.C. 5313). The other members of the Council 
shall be compensated at the rate provided for Level IV of 
the Executive Schedule Pay Rates (5 U.S.C. 5315). 

Acceptance of Travel Reimbursement 

Sec. 207. The Council may accept reimbursements 
from any private nonprofit organization or from any 
department, agency, or instrumentality of the Federal 
Government, any State, or local government, for the 
reasonable travel expenses incurred by an officer or 
employee of the Council in connection with his attend- 
ance at any conference, semmar, or similar meeting 

conducted for the benefit of the Council. 
Expenditures for International Travel 

Sec. 208. The Council may make expenditures in 
support of its international activities, including expendi- 
tures for: (1) international] travel; (2) activities in imple- 
mentation of international agreements; and (3) the 
support of international exchange programs in the United 
States and in foreign countries. 

Sec. 209. There are authorized to be appropriated to 
carry out the provisions of this Act not to exceed $300,000 
for fiscal year 1970, $700,000 for fiscal year 1971, and 

$1,000,000 for each fiscal year thereafter. 
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