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(ABSTRACT) 

The purpose of this study was to identify, examine and analyze judicial decisions, 

legislation, and agency regulations, state and federal, for those principles of law that 

govern the legal rights and responsibilities of Indiana public school educators. The 

study delineated legal principles and the process of legal reasoning in the following pri- 

mary areas: (1) Tort liability of school districts and personnel; (2) Legal responsibilities 

regarding students; (3) Education of children with disabilities; (4) Terms and conditions 

of teacher employment. 

Three primary research methods were used in this study: The “descriptive word” 

or “words and phrases” approach, the topical approach, and the case method. The 

computer-assisted legal research service, WestLaw was used extensively in this study. 

The study produced the following selected general conclusions: 

(1) Indiana educators possess very limited protection under the doctrine of sov- 

ereign immunity and may be held personally liable for their own tortious acts. Educa- 

tors are only immune from acts that constitute significant policy and political decisions 

generally attributable to the essence of governing. Indiana educators are personally 

protected from monetary loss by a “save harmless” statute. Indiana public school cor- 

porations are not protected by the doctrine of governmental immunity. School author-



ities may be found liable in their individual capacities for a constitutional tort if they 

personally violate clearly established constitutional rights of individuals. 

(2) Persons of school age are obligated under Indiana compulsory education laws 

to attend school or receive instruction equivalent to that given in the public schools. 

The judiciary uniformly recognizes the right and duty of school boards and school au- 

thorities to maintain order and control in the classroom and in the public schools. Stu- 

dents who violate school rules and regulations may be suspended or expelled from school 

but not without procedural due process. Students are entitled to other constitutional 

rights with respect to the first, fourth and fourteenth amendments. 

(3) The Individuals with Disabilities Act requires that children with disabilities 

be provided a free appropriate public education in the least restrictive environment. The 

right to a free appropriate education is undergirded by complex and comprehensive 

procedural rights afforded to parents under the IDEA. Indiana law expands procedural 

due process protections for children with disabilities beyond that provided by federal 

statute. A disabled child may be expelled from school where the misconduct is not 

handicap-related but educational services cannot be completely terminated. 

(4) Every teacher in Indiana employed by a school corporation must hold a li- 

cense issued by the state and make a written teaching contract with the local governing 

body. A tenured teacher may be dismissed or suspended with cause but must be af- 

forded due process in connection with the cancellation of an indefinite contract. School 

boards and school officials are granted broad discretion in matters relating to the 

method of teaching, decisions regarding the curriculum, and the selection of books to 

be used in the public schools. Indiana educators enjoy a liberty interest in their em- 

ployment as well as other constitutional rights which are balanced by the state’s interest 

in controlling and furthering the education mission of the public schools.
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Chapter 1 

Introduction 

Most public school educators are aware that courts and lawmakers, over the last 

several decades, have played a significant role in establishing educational policy and 

practice. Decisions in such areas as school desegregation; prayer and Bible reading; sex 

discrimination; treatment of children with disabilities; racial discrimination; tensions 

among the interests of the state, the family and the child; and the transmission of values; 

among others attest to the extent and pervasiveness of judicial influence. Nonetheless, 

there is overwhelming evidence that educators who must daily translate court decisions 

into policy and practice have relatively incomplete knowledge and understanding of 

court decisions affecting education. As a result, many teachers and administrators are 

uncertain about the legality of their conduct, and decisions they must make in the daily 

administration of public schools. 

The Supreme Court has held that school officials can be held liable if they knew, 

or reasonably should have known, that their actions would impair an individual's pro- 

tected rights. ! 

Educational leaders need to know and understand: ”. . . the legal principles 

underlying education law to appreciate the consequences of educational decisions and 

to know when a lawyer's services are required. Educators should know enough about 
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education laws to determine whether such laws promote or retard the development of 

sound educational policies and practices.”? 

The degree to which schools can teach and safeguard democracy and adminis- 

trators can exercise leadership within constitutional mandates will be determined by the 

extent to which educators are legally competent.’ 

Statement of the Problem 

The purpose of this study was to identify, examine and analyze judicial decisions 

and legislation, state and federal, for those principles of law that govern the legal rights 

and responsibilities of Indiana public school educators. The study identified and clari- 

fied pertinent constitutional and statutory law and judicial interpretations derived from 

a synthesis of cases and statutes, in order to extrapolate principles of law, which have 

significance to school personnel. Specifically, the study delineated legal principles and 

identify the process of legal reasoning in the following areas: 

1. Legal Responsibilities Regarding Students. 

2. Terms and Conditions of Teacher Employment. 

3. Tort Liability of School Districts and Personnel. 

4, Education of the Disabled. 

The major findings of the study are summarized and provide a guide to Indiana 

educators to assist them in making decisions consistent with case law and statutes. This 

study will assist educators in relating judicial decisions to specific factual contexts. 
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Need for the Study 

‘ 

The need for this study rises out of the expansion of litigation and legislation in 

education over the past four decades and the concomitant need of educators to know, 

understand, and carry out their legal responsibilities in the educational process. During 

the past forty years, educators have become concerned and dismayed with the amount 

of education-related litigation, and the prominent role courts have played in shaping 

American educational policy and practice. According to Alexander and Alexander, 

“During the last generation Americans have witnessed an explosion of litigation affecting 

education. Courts have become much more actively involved in aspects of education 

which were heretofore left entirely to the discretion of school administrators and school 

boards.”4 Valente, in the preface to Law in the Schools (1987), states that “anyone in-   

terested in school law must be impressed, if not overwhelmed, by the flood of new court 

decisions that constantly affect the operation of the schools.”> Lieberman (1981) con- 

cluded that “no other single institution has been the defendant in so many diverse 

lawsuits as the public school.”® 

The increased role of the courts in education has drawn much comment from 

educational legal scholars. Alexander and Alexander warn that educators may misun- 

derstand basic legal principles leading to uncertainty as to how to maintain an orderly 

school learning environment.’ The fear of potential litigation may have a “chilling” af- 

fect on appropriate control of student behavior. Kirp and Jensen, in School Days, Rule 
  

Days, refer to the substantial involvement of the judiciary in shaping school affairs as 

the “legalization” of education.? Tyack, James, and Benavot, in Law and the Shaping 
  

of Public Education, document the dramatic increase in education litigation and the 
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heavy reliance on the courts in shaping American educational policy since World War 

IT.? 

Imber and Gayler report between 1960 and 1986, education-related litigation 

frequencies increased in 72 percent of states, remained constant in 18 percent, and de- 

creased in 10 percent.!® In Indiana, between 1960-1986 litigation frequencies increased 

at the rate of 1.3 per five years (multiplied by 1.3 per five years), from 1979-1986 liti- 

gation frequencies increased at the rate of 1.75 per five years (multiplied by 1.75 per five 

years). Only six states showed greater increases in litigation frequencies between 

1979-1986 than Indiana.”"! 

In a major study of the volume of education litigation in the U.S. court system, 

Hogan found, between 1966-1976 that, 8,112 cases were decided in both state and federal 

courts and between 1976-1984 (eight years) that 7,640 cases were decided in state and 

federal courts.!2 Benavot!? provided a more recent update of education-related cases 

litigated in both state and federal courts: 

Ten Year Interval Total 

1947-1956 4,638 

1957-1966 5,330 

1967-1976 10,503 

1977-1986 11,491 

Zirkel studied the number of United States Supreme Court decisions affecting 

public school education and found that decisions doubled (compared to the previous 

decade) in the 1950s and 1960s and almost tripled in the 1970s and leveled off to about 

the 1970s level in the decade of the 1980s.!4 

As a result of the expansion in education-related litigation, the corpus of school 

law has become increasingly diverse, ambiguous and complex. 
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In Wood v. Strickland, 420 U.S. 308, 43 L.Ed.2d 214, 95 S.Ct. 992 (1975), the 
  

court admonished educators that they had a duty to appreciate school law: ”. . . an act 

violating a student’s constitutional rights can be no more justified by ignorance of dis- 

regard of settled indisputable law on the part of one entrusted with supervision of stu- 

dents’ daily lives than by the presence of actual malice.” 

Despite the increased intervention of the courts in education, and the growing 

awareness of educators of the impact of court decisions on their professional lives, edu- 

cators have relatively incomplete knowledge and understanding of school law. Several 

studies have focused on educators knowledge of education law issues. In a national 

survey of secondary school principals, Stephens (1983) found serious deficiencies in their 

knowledge of issues relating to sex discrimination, teacher tenure and bilingual or E.S.L. 

requirements.'> In a national sample of educators belonging to Phi Delta Kappa in 

1978, Zirkel obtained a mean score of slightly above 50% on a test of Supreme Court 

decisions affecting education.'® In 1983 Menacker and Pascarrella also concluded that 

administrators and teachers overall knowledge of education-related Supreme Court de- 

cisions was seriously inadequate. In 1985, Caldwell found several areas of weakness in 

school law knowledge in her study of Virginia public school principals. She reported 

that the respondents did not have a thorough knowledge of their legal duties and liability 

in the areas of tort liability, corporal punishment (which was legal in Virginia at the time 

of the study) and teacher contract-dismissal issues.1’? In 1987, Schmidt conducted a 

study to determine the knowledge level of Illinois school administrators concerning fed- 

eral legislation, and case law pertaining to procedural due process rights for handicapped 

children. She found that Illinois superintendents and principals had poor or inadequate 

knowledge of procedural due process rights of disabled children.!® In 1989, Dumminger 

conducted a study of over 300 Virginia teachers who had an average length of teaching 

experience of 12.5 years. Dumminger obtained an average total score of 41% on a test 
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assessing the level of school law knowledge. He found the mean for subareas measured 

as follows: tort liability was 24.7%, teacher rights was 43.7%, and legal responsibilities 

of teachers was 54.8%.!° 

In an interview study conducted in Indiana in 1985, Hillman found that princi- 

pals, counselors and teachers demonstrated deficiencies in their knowledge level of 

school law, particularly with respect to education-related Supreme Court decisions.*° 

Werling studied school law knowledge of secondary teachers in Indiana in 1985. He 

used a 30 item true-false test assessing the areas of teacher tenure, school discipline, and 

tort liability. Werling concluded that the percentage of teachers who possessed a fair 

or better level of knowledge of Indiana school law (a score of 80% or better) was only 

between seven and fifteen percent.?! 

In summary, empirical studies regarding educators knowledge of school law quite 

convincingly show an incomplete knowledge and understanding of court decisions af- 

fecting education. This study then is needed to provide an available synthesis of legal 

principles to Indiana educators. Bolmeier suggests, since the constitutional and statu- 

tory laws governing education differ among states, that it would be a contribution to the 

literature on public school education to produce studies determining the legal status of 

teachers or students for each of the fifty states.22_ No such recent or current study exists 

in Indiana. This study will provide a clear source of information to assist Indiana edu- 

cators to translate court decisions into legally. defensible educational policy and practice. 
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Structure of the Court System 

In the United States each state has established its own court system. The United 

States Constitution has created the federal judiciary as a separate branch of the federal 

government. 

The United States Supreme Court is the highest court of federal judicial authority 

in the United States. It is the court of “last resort” meaning that there is no appeal be- 

yond the U.S. Supreme Court. Most requests for a case to be heard by the Supreme 

Court come in the form of a petition for certiorari which the court may accept for review 

or reject. 

The United States Courts of Appeals constitute the intermediate level of the 

federal judicial system. There are thirteen federal circuit courts which primarily review 

the decisions of the federal district courts. The circuit courts (with the exception of the 

federal circuit court which has national jurisdiction) comprise specific geographical 

areas. Indiana is included in the Seventh Circuit, along with Illinois and Wisconsin. 

The federal district courts are the courts of original jurisdiction in the federal 

court system. 

Indiana educators are legally bound by the judicial decisions of the United States 

Supreme Court, the Seventh Circuit Court of Appeals and the Indiana federal district 

courts. Decisions of the Federal Courts of Appeal may be persuasive for other courts 

but are bonding authority only on those states within the circuit. 

The Indiana judicial system emulates the federal system in that it establishes 

three increasingly authoritative levels of courts. 
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Article VII, Section One of the Indiana Constitution established the Indiana 

Supreme Court, Court of Appeals, Circuit Courts and grants the legislature authority to 

establish other courts. 

The Indiana Supreme Court, which consists of five justices, is the highest level 

court in Indiana. 

Indiana has established five courts of appeals (two have jurisdiction over the 

entire state) that represent the intermediate appellate level of the Indiana judicial system. 

The state 1s divided into ninety-two judicial circuits, and a judge for each circuit 

court is elected by the voters of the circuit. The circuit court is the court of original ju- 

risdiction in the Indiana court system. In addition, many counties in Indiana have es- 

tablished superior courts that are likewise courts of original jurisdiction. 

Indiana educators are bound by the decisions of the Indiana Supreme Court and 

appellate courts of the State. The parties to a lawsuit are bound by the decisions of the 

trial courts (courts of original jurisdiction). 

Delimitations of the Study 

This study is delimited in several different ways. Specifically, the study deals with 

public schools, grades K-12, and excludes higher education and non-public schools ex- 

cept when appropriate to the study of Indiana public school education. The study spe- 

cifically concerns Indiana case law and statutes, and analyzes federal court decisions and 

law that directly affect or bind educational policy and practice in Indiana. In this re- 

spect, the study is not intended to be a comprehensive general or national study of 

school law. 
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Finally, this study is restricted to court decisions and legislation enacted prior to 

July, 1991. 

Procedures of the Study 

Legal research is to a large extent a matter of mechanics and technique, involving 

a detailed familiarity with the materials available in this connection and their use.?* 

Legal research recognizes the value of subjective synthesis of judicial decisions and rea- 

soning by analogy. Political scientists refer to a framework in which judicial opinions 

are synthesized and principles of law are extrapolated as a “traditionalist model” in order 

to distinguish this model from the behavioral models which have dominated the social 

sciences.24 

The aim of this study was to use legal research in an effort to identify legal 

principles and the process of legal reasoning used by judges to reach their decisions. The 

research process provides for clarification of principles of law, elucidation of legal doc- 

trines, and assists in determining the relationship between rules of law and their appli- 

cation to a particular context. 

Primary sources for the study are Indiana and federal judicial opinions and 

Indiana and federal legislation. The legal research process usually involves the use of 

secondary sources (finding-tools of legal research) to begin the process of locating cases 

and statutes. Three research methods have been selected for this study: the fact or de- 

scriptive word approach, the topical approach, and the case method.*?*° Secondary 

sources such as the descriptive word index published by West, the digests and legal en- 

cyclopedias provide access to the chronologically arranged primary sources of the law. 

A digest to judicial decisions superimposes a subject classification upon chronologically 
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published cases. The digests of the West Publishing Company constitute the most 

comprehensive words and phrases and topical approach to case law. Cohen suggests 

that the most efficient procedure for case finding in the digests is through use of specific 

factual catch words or “words and phrases” derived from an analysis of the problem in 

question.?2® The topical approach will also be used in this study, although sparingly, it 

calls for the selection of the legal topic used in the West digests and detailed inspection 

of the table of contents that follows the topic. Finally, if a case in point is known by 

name it can be located by using the Table of Cases volume or volumes for the appro- 

priate unit of the West digest system. This approach is known as the case method. 

The widely-marketed computer-assisted legal research service, WestLaw was used 

extensively in this study. WestLaw allows retrieval of cases by searching for words and 

combinations of words thought to be in the document. This way of searching is known 

as Key Word Searching. 

In summary, the research method will proceed as follows: (1) Utilize secondary 

sources such as digests, legal encyclopedias, legal indexes, law reviews, and computer 

databases; (2) Select cases to be used in the study that directly affect or bind Indiana 

educators; (3) Brief the cases and identify relationships to the topic under study; (4) Ex- 

tract principles of law and major concepts; (5) Synthesize relevant similar cases for legal 

standards and guiding concepts; (6) Read and analyze related statutes and administrative 

regulations; (7) Shepardize the cases and statutes to determine their current status and 

precedential value; (8) Review any interpretative relevant secondary sources; and (9) 

Determine the strength and weight of judicial opinion in accordance with level of the 

reviewing court and later citations. 
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Outline of the Chapters 

The scope of the study has already been defined and the organization of the study 

will demonstrate the architectonic through which the rights and responsibilities of 

Indiana educators will be analyzed in this study. Chapter Two addresses the extent, if 

any, of educator and school district liability for damages as a result of their official 

action or inaction. In Chapter Two, the liability of educators for both civil and consti- 

tutional torts will be analyzed. Chapter Three addresses the educators responsibilities 

regarding students. It specifically deals with issues concerning compulsory attendance, 

curriculum requirements, competency testing, first amendment rights of students asso- 

ciated with speech, press, expression, and religious protections. Also, Chapter Three 

entails an analysis of student discipline, search and seizure, corporal punishment, aca- 

demic sanctions, student records, and a discussion of legal principles governing student 

classifications based on race, sex, marriage, and academic ability. Chapter Four deals 

with the rights of disabled children with respect to the requirements of IDEA and Sec- 

tion 504 of the Rehabilitation Act of 1973. Chapter Five will focus on the terms of 

teacher employment, addressing the issues of teacher certification, contracts, collective 

bargaining, tenure, dismissal, and remedies for illegally dismissed teachers and the rights 

and responsibilities emanating from these employment issues. Chapter Five also deals 

with the substantive constitutional rights of educators, focusing on the implications of 

the first, fifth and fourteenth amendments in relation to freedom of expression and as- 

sociation, academic freedom, due process, equal protection, personal privacy, loyalty 

oaths, and marital status. Chapter Six summarizes the major findings of the study and 

includes recommendations resulting from the study. 
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Chapter 2 

Tort Liability 

A tort is a civil wrong, also known as a private wrong, not involving a breach 

of contract, for which damages may be recovered in a court of law. A tort action is a 

civil proceeding seeking relief for the party injured in person or property. The concept 

of a civil wrong refers to violations of duties fixed and imposed upon the parties by the 

law, common or statutory, as well as intentional wrongs. A tort is not a crime. In an 

action based in tort the injured party is seeking a judgment by the court holding the 

tortfeasor or negligent actor responsible for the consequences of his or her wrongdoing 

and seeking compensation for the harm sustained.! 

The law of torts can be traced to English common law. As common law, in this 

country the law of torts presents fifty separate lines or bodies of state tort law. With tort 

law by its nature always evolving doctrinally, and presenting significant areas of uncer- 

tainty, each state may be said to be evolving its own common law of torts. Although 

states borrow freely from each other’s case law, it is noteworthy that each state’s body 

of tort law is different. Indiana has passed legislation called the Indiana Tort Claims 

Act which must be complied with as a prerequisite to recovery by anyone claiming an 

injury as a result of governmental negligence.” 

Educators have a duty to care for students in their charge. Tort law provides 

students and their parents, and in some instances school employees, an opportunity to 

Chapter 2 14



obtain compensation for injuries or harm they have sustained in school, usually in the 

form of monetary damages. By allowing compensation for injuries sustained by students 

in school, tort law requires schools to take appropriate steps to provide for a safe and 

orderly environment. 

Three theories of redress or categories of tort actions provide the framework for 

constructing a comprehensive basis of liability for tortious acts: (1) negligence, (2) in- 

tentional torts, (3) strict liability. 

The most common tort with which educators become involved 1s negligence. 

Negligence is conduct falling below an established standard that results in injury. 

Negligence encompasses all human behavior. Generally speaking, the standard by which 

an educator’s conduct is judged is defined as that of the reasonably prudent teacher. 

The skills and knowledge expected of a qualified teacher or school administrator are 

factors considered in establishing the hypothetical reasonably prudent teacher. The 

reasonably prudent teacher standard constitutes a higher degree of care than the usual 

standard of care of the reasonably prudent man. Courts consider the standard of care 

owed to students to be flexible and it varies according to such factors as the age of the 

student, the student’s intelligence, the experience of the student, and the environment 

and circumstances under which an injury took place. The standard of care required by 

courts of school authorities increases with the immaturity, lack of mental capacity or 

inexperience of students.° 

A second category of tort involves intentional torts. Intentional torts include 

assault, battery, trespass and false imprisonment. The most frequently litigated inten- 

tional tort relating to educators has historically been assault and battery. 

A subcategory of intentional torts is the tort of defamation which encompasses 

libel and slander actions. It is a hybrid subcategory of intentional torts because at 
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common law, an individual may be liable for a defamatory statement whether made in- 

tentionally or negligently. 

The third area for actions sounding in tort is strict liability. Strict liability arises 

from an activity or thing that creates an unusual or ultrahazardous situation and an in- 

jury occurs as a result of the hazardous situation. The person injured may maintain an 

action against a defendant who has created or caused the hazard or unusual danger to 

exist and need not establish that the injury was intentionally or negligently caused. 

Strict liability has only marginal application to public school law but nevertheless the 

possibility of legal action against schools based on strict liability exists. Allegations of 

strict liability against school districts and school personnel for hazards relating to labo- 

ratory experiments, vocational education and athletic equipment have appeared in edu- 

cation related cases. 

The most prevalent tort action involving public schools and educators is based 

on liability rising from allegations of negligent acts. As a consequence, we begin our 

analysis of the principles of law relating to torts used in deciding specific cases affecting 

Indiana educators with those pertaining to allegations of negligence. 

Negligence 

The commonly employed test used by courts to determine negligence is grounded 

in the nature of a formula created by the courts. The courts have created a hypothetical 

person who “has never existed on land or sea: the reasonable man of ordinary 

prudence.”* The reasonable man conducts himself in an ideal manner, he is a commu- 

nity standard. Although the reasonable man operates as a community model his con- 

duct varies appropriately with the circumstances under which he acts. Alexander and 
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Alexander describe the characteristics of the reasonable man “a man of ordinary sense 

using ordinary care... [having] 1) the physical attributes of the defendant himself, 2) 

normal intelligence, 3) normal perception and memory with a minimum level of infor- 

mation and experience common to the community, and 4) such superior skill and 

knowledge as the actor has or holds himself out to the public as having.”> In a 

negligence action these factors are applied to the question of foreseeability; that is, 

should the reasonable ordinary prudent man have been expected to foresee and, conse- 

quently, have taken action to prevent the harm that occurred? Negligence, it must be 

emphasized “necessarily involves a foreseeable risk, a threatened danger of injury, and 

conduct unreasonable in proportion to the danger.”® 

As indicated, the generally accepted standard of care by which an educator’s 

conduct is judged is that standard of care expected of the reasonably prudent teacher. 

Thus, the reasonably prudent teacher manifests the superior skill and knowledge ex- 

pected of a qualified and trained teacher. This standard of care constitutes a higher de- 

gree of care than the usual standard of care of the reasonably prudent man. 

Indiana courts have not adopted the reasonably prudent teacher standard of 

care. Indiana courts hold teachers to a slightly lesser degree of care, but recognize a 

special relationship between educator and student in the school setting. 

In Miller v. Griesell, 308 N.E.2d 701 (1974), the Indiana Supreme Court ex- 

pressly stated that Indiana educators have a duty to exercise reasonable care and 

supervision for the safety of the children under their control. The court held that the 

traditional standard of care in negligence actions would apply in negligence cases in- 

volving teachers, principals, schoo] boards and other school personnel. The standard to 

be applied is “whether the defendants exercised their duty with the level of care that an 

ordinary prudent person would under the circumstances.”’ However, the court invoked 

the notion of a special relationship existing between students and school personnel and 
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said: ”. . . the relationship of school pupils and school authorities should call into play 

the well recognized duty in tort law that persons entrusted with children, or others whose 

characteristics make it likely that they may do somewhat unreasonable things, have a 

special responsibility recognized by the common law to supervise their charges.”® The 

court went on to say: “It is not a harsh burden to require school authorities in some in- 

stances to anticipate and guard against conduct of children by which they may harm 

themselves.”? Thus, the Supreme Court of Indiana has imposed a duty of care on 

Indiana educators that does not fully incorporate the training, skill, experience and 

knowledge of the reasonably prudent teacher standard, but recognizes a duty to be 

aware and take appropriate precautions when supervising children. 

In Norman vy. Turkey Run Community School Corporation, 411 N.E.2d 614 
  

(1980), the Indiana Supreme Court reiterated that the “common law” of Indiana recog- 

nizes a duty on the part of school personnel to “exercise ordinary and reasonable care 

for the safety of the children under the authority ... with the level of care that an ordi- 

nary prudent person would under the circumstances.”!° The court noted that children 

may do “somewhat unreasonable things”!! and consequently school authorities have a 

“special responsibility”!? to be on guard against such unreasonable actions by students. 

The classic elements of a cause of action for negligence contain four elements: (1) 

A duty on the part of the actor to protect others, (2) a failure to exercise an appropriate 

standard of care, (3) a causal connection between the act and the resultant injury, usu- 

ally referred to as proximate cause, and (4) actual loss or damage as a result of the in- 

jury. 

In Indiana the tort of negligence is comprised of three elements: (1) a duty on 

the part of the defendant in relation to the plaintiff; (2) failure on the part of the de- 

fendant to conform his conduct to the requisite standard of care required by the re- 

lationship; and (3) an injury to the plaintiff resulting from that failure.*? 
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Indiana courts reciting the elements of negligence consistently omit the prereq- 

uisite of proximate cause and collapse this element of negligence into the third prong of 

the Indiana test for negligence. But Indiana courts require juries to weigh the element 

of “proximate cause” and typically give a jury instruction on proximate cause. A repre- 

sentative jury instruction regarding proximate cause given by an Indiana trial court is 

found in Scott Country School District 1 v. Asher, 312 N.E.2d 131 (1974): “That the 
  

negligent acts or omissions of the defendants were the proximate cause of the injury to 

the plaintiff.” A causal relationship between the negligence and the injury must be 

shown. Medsker v. Etchison, 101 Ind.App. 369, 199 N.E. 429 (1936).   

For liability to be proven, the educators act or failure to act must be shown to 

have a close causal connection to the students injury. Liability may be mitigated or ex- 

tinguished if it can be demonstrated that the cause of the injury was the result of an in- 

tervening or superseding act or responsibility can be transferred to a more culpable 

party. An Indiana case is often cited as illustrating the principle of an intervening act. 

In Bush v. Smith, 154 Ind.App. 382, 289 N.E.2d 800 (1973), the intervening act of a 

thirteen year old student who threw a bamboo high-jump crossbar which struck another 

student in the eye after school hours was the sole intervening, proximate cause of the 

injury to the student. The injured student had argued that high-jumping equipment 

should be held to be “inherently dangerous” thus imposing a duty on the part of the 

school or gym teacher to supervise even during nonschool hours. 

Indiana courts have repeatedly indicated that they do not intend to place an un- 

due burden on Indiana educators while they supervise the safety of students. Indiana 

follows the generally accepted rule that the law does not require schools to act as 

insurers of the safety of their students, nor subject them to liability for accidental harm 

that could not have been avoided by the exercise of reasonable care.!4 
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With respect to the issue of appellate review of jury verdicts in negligence cases, 

Indiana courts will not overturn a verdict unless it is legally or logically inconsistent, 

contradictory or repugnant.!> The courts indulge every reasonable presumption in favor 

of the legality of the jury’s verdict.!© Further, Indiana juries have broad discretion in 

determining damage awards.!’ Indiana appellate courts will not reverse an award of 

damages as being excessive or inadequate unless the damages appear so unreasonable 

as to convince the reviewing court that the jury was motivated by prejudice, passion, 

partiality or corruption.!® 

A representative case involving an allegation of an excessive damages award to 

an injured student is Scott_v. Asher, supra, in which a jury awarded $95,000 in 

compensatory damages to a high school student who suffered a severe cut on his hand 

while using a bench saw in a shop class. The Court of Appeals for Indiana, First Dis- 

trict, observed that the jury heard testimony that the defendant’s hand “was a claw like 

deformity; that he had undergone nine operations on the hand; that the hand tingles at 

all times .. .; that he had to give up high school and vocational training courses requiring 

the use of the right hand... .; that the injury is permanent and that he has a life ex- 

pectancy of 54.91 years.”!° In view of this evidence the court could not say, as a matter 

of law, that the damages were excessive. 

Duties of Supervision 

The extent of reasonable supervision required by Indiana courts for the care and 

supervision of the safety of students will depend on the ages and physical and psycho- 

logical condition of the students involved, as well as the type of activity and conditions 

under which the activity took place. 
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In Norman v. Turkey Run Community School Corporation, 411 N.E.2d 614 

(1980), a seven year old second grade student was injured on the first day of school when 

she collided with a six year old first grade student during the school’s morning recess. 

Both students were running across the playground, and were not looking where they 

were running at the time they collided. Seven teachers were present and assigned to the 

general supervision of the playground. These teachers were supervising one hundred 

eighty-eight children. One teacher testified that she saw the two school children collide 

but she had no time or opportunity to warn them. The Indiana Supreme Court held that 

the school district could not be held liable for the injuries since children running on the 

playground did not present a dangerous or unusual condition that might rise to a duty 

on any of the teachers to pay particular attention to a particular student who was run- 

ning. Since the collision took place suddenly, there was no duty on the teachers to warn 

of possible injury. The court emphasized that schools are not intended to be insurers 

of the safety of their students, and they are not to be held strictly liable for any and all 

injuries sustained by students. The court concluded that the school authorities had ex- 

ercised ordinary and reasonable care for the safety of the children under their authority. 

In Driscol v. Delphi Community School Corp., 290 N.E.2d 769, 155 Ind.App. 

56 (1972), the Indiana Court of Appeals considered an action by a student and father 

against a gym teacher and school district for injuries sustained when the student fell 

while running, as she was required to do, to shower and dress after a physical education 

class. The Court of Appeals commented: “We... doubt that there is any unreasonable 

risk of injury involved in requiring high school gymnasium students to run to their 

dressing rooms, whatever may be the reason for the requirement, so long as there are 

no unusual conditions present.”?° 

The Indiana Supreme Court discussed the meaning of ordinary and reasonable 

care in the context of adequate supervision in Miller v. Griesel. That case involved a 
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fifth grade student who brought an action alleging negligence against his teacher, the 

principal of his school, and the school corporation, for injuries sustained during a recess 

period, when his teacher was absent from the room. Ten students had remained in the 

classroom while the rest of the class went to the playground during the recess. The 

students who remained in the room were working on a class social science project. One 

of the students remaining in the class had a detonator cap which exploded when it was 

touched to two wires attached to batteries. The student suffered permanent damage to 

his eyes. 

In Miller v. Griesel, the court said: “Of course what constitutes due care and 

supervision depends largely upon the circumstances surrounding the incident such as the 

number and age of the students left in the classroom, the activity in which they were 

engaged, the duration of the period in which they were left without supervision, the ease 

of providing some alternative means of supervision, and the extent to which the school 

board has provided and implemented guidelines and resources to insure adequate 

supervision.”*! The court noted that the activity in which the students were engaged 

was not particularly hazardous, nor were any of the students left in the room known as 

troublesome or mischievous. The court did not find that the teacher, principal or school 

corporation had acted other than as ordinary prudent individuals would under the cir- 

cumstances. 

Other courts have held that school personnel are not liable for negligent super- 

vision when the incident could not have been foreseen by school authorities or when the 

act of the student causing the injury could not have been prevented even if supervision 

had been more vigilant. A Pennsylvania court held that a teacher was not liable for 

negligent supervision when during her momentary absence from class a fifth grade stu- 

dent’s eye was injured by a pencil that had been propelled from the hand of a classmate 

when he tripped. The teacher could not have anticipated this occurrence regarding stu- 
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dents who were not known as troublesome, and as the court noted, the students involved 

had been instructed to remain in their seats.2?_ In a case where a pencil was deliberately 

thrown by a student, a New York court ruled in favor of the teacher who was briefly 

absent from her classroom.*? In another case, a Louisiana Appeals Court found that a 

schoo! board was not liable for injuries to a student sustained by a rock thrown on 

school property. The court ruled that adequate supervision had been provided and that 

reasonable supervision did not demand constant supervision of every student on the 

playground.*4 

Courts are more likely to find educators liable for inadequate supervision if the 

occurrence leading to a student’s injury is foreseeable and the accident is of the sort that 

could have been avoided if appropriate steps had been taken by school personnel. 

Courts examine the facts of each individual case searching for factors that tend to sug- 

gest that a reasonable person would have foreseen the occurrence of an accident. Two 

major indicators of foreseeability are unreasonably dangerous conditions or situations, 

and past behavior patterns of students, such as known violent propensities. Given these 

factors, liability is more likely to be found if a teacher leaves a classroom or does not 

provide reasonable supervision. 

In a California Supreme Court case the court ruled that school personnel were 

negligent in supervision provided during a noon recess. Two boys had been slap boxing 

(with open hands) for five to ten minutes in front of thirty students when one boy, after 

being hit, fell backwards on the asphalt playground resulting in the death of the student. 

The court found that the school’s informal manner of supervision which left the person 

in the physical education department office in charge of playground supervision during 

the noon recess, to be insufficient. The court noted that high school students are not 

adults and they should not be expected to act with the discretion and maturity of adults. 

The court concluded that school personnel were negligent by not providing a compre- 
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hensive schedule of supervising assignments and proper instructions pertaining to play- 

ground supervision.?°* 

A Louisiana appeals court upheld a $350,000 jury award against a school teacher 

for personal injuries sustained by a student who was struck in the eye by an eraser 

thrown by another student while attending classes. The court contended that the 

teacher, who at the time of the accident had temporarily stepped out of the classroom, 

failed to provide adequate supervision. The teacher was aware of rowdy and disruptive 

behavior which regularly took place when the teacher left the class.27© In another case, 

where students threw rocks at each other during recess for approximately ten minutes, 

unabated, before a student sustained an injury, the court held the supervising teacher 

liable for negligent supervision. The court found the injury to be reasonably foreseeable 

as a result of failing to supervise the students involved in the accident.?’ 

Duties Regarding Instruction and School Buildings and Grounds 

Educators run a serious risk of being held liable for inadequate or incompetent 

instruction and teaching that leads to student injury. A leading case in this realm of 

negligence is a 1982 Indiana Court of Appeals decision. In Dibortolo v. Metropolitan 

School District of Washington Township, 440 N.E.2d 506 (Ind. App. 1982), a sixth 
  

grade student sued the school district for negligence to recover for injuries sustained 

when her mouth hit a concrete wall as she attempted a vertical jump during physical 

education class. The court found that the physical education teacher had not properly 

instructed her students before the vertical jumping exercise was attempted. At trial, it 

was adduced that the physical education teacher had not demonstrated the exercise nor 

warned the class about any dangers associated with the exercise. Additionally, the 

teacher had explicitly instructed her students to run toward the wall in order to acceler- 

Chapter 2 24



ate before executing the vertical jump. An expert witness testified that to instruct stu- 

dents to run or take a “leap step” toward the wall was improper instruction and created 

an unreasonable risk of harm. Although there was conflicting evidence as to the precise 

instructions provided by the teacher, the court maintained that proper instruction could 

have prevented the injury. 

The greatest risk of liability in connection with negligent instruction seems to 

arise with respect to physical education, shop and laboratory classes. The level of the 

appropriate standard of care will vary with the degree of danger associated with the ac- 

tivity. In an action by a student against his shop teacher and the school district, a 

Tennessee court found a shop teacher negligent in failing to provide adequate instruction 

and supervision of his students when a drill bit struck a student while the student was 

helping another student operate a drill press. The court found that the shop teacher 

never instructed his students in the proper techniques for assisting others operating shop 

machinery, nor did he instruct his students on the ways a drill press could cause injury 

if not used properly.*® Similarly, in another case, an eighth grader was seriously injured 

as he landed on his head, performing a gymnastic exercise known as a “headspring over 

a rolled matt,” as a required activity in his physical education class. The first year 

teacher was found negligent in failing to instruct the class in the necessary progressions 

which were designed to lead up to the headspring. The principal was also liable for 

failing to exercise reasonable care in supervising the development, planning and admin- 

istration of the school’s physical education curriculum.?° 

In an unusual 1987 Indiana case involving a high school varsity baseball practice, 

a coach was found to have breached his duty to exercise reasonable care and supervision 

when he deviated from his written instructions concerning who would catch fly balls. 

A student-player was injured as a result of the deviation. On the day of the accident, the 

wind was blowing at a speed which made coaching commands difficult to hear, and the 
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baseball coach, knowing that his written instructions to his ballplayers was that 

outfielders would have preference over infielders with regard to fly balls, changed his 

mind and verbally asked that the cut-off man (infielder) catch the ball. The injured 

player, an outfielder, responded to the fly ball in accordance with the written in- 

structions, not hearing the verbal instructions, and collided with the infielder, sustaining 

a broken jaw. The Supreme Court of Indiana found that the school district and coach- 

ing staff breached their duty to exercise ordinary and reasonable care under the circum- 

stances. However, the court upheld the trial court’s finding of summary judgment 

against the student, ruling the student incurred the risk as a matter of law.°° 

School personnel have a duty to maintain school buildings, school grounds and 

equipment in proper condition. The Indiana Supreme Court held that a school and 

school personnel breached their duty of reasonable care to a student using a bench saw 

in shop class when the school and/or the shop teacher did not purchase, install or use a 

saw blade guard device on the bench saw. The high school student who suffered a severe 

cut on his hand while using the bench saw in shop class was awarded $95,000 in 1974.3! 

In an Illinois case a school division was charged with negligence for allowing a 

twelve-foot slide on an asphalt playground without protective padding or protective 

railings. A student was injured when he fell from the slide at school. The court ruled 

that a slide on a school playground without guardrails constituted disregard for the 

safety of students, and consequently held the school district liable for the injuries.*? 

Similarly, an Idaho junior high school student was injured when he fell over sprinkler 

pipes while playing football on the school’s football field before school. Evidence in- 

troduced at the trial showed that the school principal was aware of the football game. 

The court ruled that the student was legally under the supervision of the school and the 

school breached its duty of reasonable care for the child’s safety.°* 
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Schools must be vigilant in maintaining the school premises. A Louisiana case 

points out the meticulous duty that is often required of school districts with regard to 

proper maintenance of the schoo] grounds. A twelve-year old female student was injured 

when she stepped in a hole, which was close to a large tree surrounded by roots and 

covered by grass. She was awarded damages, and the school district held accountable 

even though the hole was not easily discoverable nor known to the school.** Courts re- 

quire greater supervision or care where a dangerous condition exists, and the school 

knows of the dangerous situation, or should have known of its existence. 

Field Trips, School Related Activities and Transportation 

Schools owe a duty of care regarding field trips and other school sponsored ac- 

tivities. When schools provide transportation en route to and from school, liability may 

be found for negligent operation of the bus, inadequate supervision of students on the 

bus, negligent supervision of students at bus stops and for unsafe equipment.*> Schools 

may be liable for the off-campus injuries of a student who leaves school without school 

or parental permission if his leaving was a result of negligent supervision.*® 

In 1989 an Indiana appeals court visited the issue of adequate supervision with 

regard to school field trips. In that case a special education student and her parents filed 

an action against the teacher, the principal, the school district and the parents of her 

male classmates for damages stemming from an alleged sexual abuse incident which oc- 

curred during a school field trip. The incident took place when the female student and 

three male classmates were permitted to leave the supervised picnic area temporarily to 

use the park restroom facilities. The teacher remained with other class members at the 

picnic area. The court viewed the teacher’s action as an exercise of professional judg- 

ment, not as a policy decision which would be immune from liability. The court imposed 
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a duty on the school personnel to “exercise reasonable supervision over their students” 

on field trips.77. The court declined to find a breach of that duty and left the possibility 

of such a finding of unreasonable supervision for the trial court.?% 

School personnel should take special precautions and exercise greater care when 

field trips entail unusual activities or unfamiliar places. In an Oregon case a teacher was 

found liable for damages sustained by a student on a beach during a school field trip. 

The court ruled that the unusual waves from the Pacific Ocean along the Oregon coast 

posed a known hazard and that the teacher did not take reasonable safety precautions 

to guard against the hazard.>? 

School liability for bus transportation en route to and from school is a heavily 

litigated area in school law. In an Indiana case, School City of Gary v. Claudio, 413 

N.E.2d 628 (1980), a student and his father were awarded $125,000 and $41,000, re- 

spectively, for damages sustained as a result of the student being run over by a school 

bus. In this case a ten year old boy was struck by a school bus as he and other school 

children were waiting to board the bus. The Indiana Appellate Court said, “The 

boarding of a bus by young children does . . . involve a dangerous condition and acci- 

dents such as the one in the present case are not of doubtful foreseeability. A school, 

therefore, does have a duty to maintain some level of supervision over students under its 

control while they are waiting for, and boarding, buses. A total lack of supervision 

constitutes negligence.”*° While the evidence was conflicting as to exactly how the ac- 

cident occurred and how many, if any, teachers were present at the time of the accident, 

the appeals court upheld the jury’s verdict against the school. The court focused on the 

injured student’s age, his limited experience with buses (this was the first year of busing 

students to this school), lack of instructions by the school regarding busing procedures, 

lack of teachers present at the time of the accident, and the natural tendencies of ten 

year olds to run and play. 
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In Indiana, as in all other jurisdictions, schools must provide adequate super- 

vision over students under its control while they are waiting for, boarding, on board, and 

leaving a school bus or courts may fix liability for negligence. 

Providing a safe school environment free from violence and harm is a major re- 

sponsibility of school personnel. A California constitutional provision enacted by a vote 

of the people of California in 1982 gives students and teachers an “inalienable right to 

attend schools which are safe, secure and peaceful.”*! While Indiana has not enacted 

such a sweeping state law, it is clear that Indiana school authorities have a duty to 

provide for the safety of students and school personnel against injuries from both insid- 

ers and outsiders. If assaults on students or teachers are reasonably foreseeable, then 

school personnel should take appropriate precautionary measures, including warning 

students and teachers and increasing patrol. 

In an action for sexual assault committed on an emotionally disabled student by 

another student whose propensity to engage in sexually aggressive behavior was known 

to school officials, an appellate court in Florida reversed a trial court’s verdict in favor 

of the school district. The court maintained that certain misbehavior is foreseeable and 

therefore is not an intervening cause which will relieve principals or teachers from l- 

ability for failure to supervise.42, Conversely, in a Georgia case, a school district was 

held not negligent for injuries to a student who was stabbed in a fight by another student 

in a courtyard that was a particularly dangerous location, where the school provided 

periodic patrol and had no prior knowledge of the perpetrators propensity for violence.*3 

The legal reasoning applied in school violence cases appears to be grounded in 

whether or not a school could reasonably have foreseen the misconduct and prevented 

the injury under all the circumstances of the case. 
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Defenses 

Contributory Negligence: Educators who must defend against allegations of negligence 

have several traditional defenses available to them. Contributory negligence is perhaps 

the most often used defense by educators seeking to avoid liability for an allegedly 

negligent act. School personnel raising this defense must show that the injury resulted 

from the injured person’s own neglect or failure to exercise the required degree of care 

necessary to ensure safety. This defense does not easily apply in situations involving 

negligent actions against educators brought by or on behalf of children. Courts recog- 

nize that the applicability standard of care expected of children varies from case to case 

and is established by the jury in each case according to the unique circumstances of the 

case. In School City of Gary v. Claudio, supra, an Indiana appeals court considered the 

sliding scale of care with respect to children: “In fixing that standard the jury must con- 

sider the degree of care that would ordinarily be exercised by children of like age, 

knowledge, judgment and experience under similar circumstances.”44 

Indiana has joined the majority of jurisdictions that allow the defense of com- 

parative negligence which permits damages to be apportioned according to the assessed 

degrees of fault of all parties. However, for all practical purposes in the educational 

setting, this defense is not available, rather the defense of contributory negligence re- 

mains in place pursuant to statute, namely I.C. 34-4-33-8. Indiana specifies that all 

claims against governmental entities or public employees must be brought under the 

Indiana Torts Claims Act, I.C. 34-4-16.5. The comparative fault provision of the 

Indiana Code does not apply in any manner to tort claims brought pursuant to the 

Indiana Tort Claims Act.*> 
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Assumption of the Risk-Incurred Risk: The defense of assumption of the risk which is 

known as incurred risk in Indiana has been repeatedly recognized by Indiana courts. 

An Indiana appeals court provides a definition of the doctrine of incurred risk: “It in- 

volves a mental state of venturousness on the part of the actor, and demands a subjec- 

tive analysis into the actors actual knowledge and voluntary acceptance of the risk. By 

definition . . . the very essence of incurred risk is conscious, deliberate and intentional 

embarkation upon the course of conduct with knowledge of the circumstances. It re- 

quires much more than the general awareness of a potential for mishap. Incurred risk 

contemplates acceptance of a specific risk of which the plaintiff has actual knowledge.”*° 

(emphasis in the original). 

The doctrine of incurred risk or assumption of the risk has been used frequently 

in the sport injury arena. In the Beckett v. Clinton Prairie School Corp, supra, case 
  

involving injuries to a student sustained when he collided with an infielder in baseball 

practice, the Indiana school district won the case on the issue of incurred risk. The court 

believed that even high school baseball players appreciate the inherent risks of the 

game.*’ 

Notice of Claim: The common law defense of governmental immunity, abolished in 

Indiana by judicial decree, in the case of Campbell v. State, 248 N.E.2d 733 (1972), was 

in part replaced by the Indiana Tort Claims Act by the Indiana General Assembly.*® 

Plaintiffs seeking recovery against a government entity or a government employee, in- 

cluding school districts and school employees must comply with statutory notice re- 

quirements of the Indiana Tort Claims Act. Failure to give timely notice to a 

governmental entity is a jurisdictional bar to maintaining a tort action against the 

entity.7? 
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In a highly unusual fact pattern in Rodgers v. Martinsville School Corporation, 
  

521 N.E.2d 1322 (Ind. App. 1 Dist. 1988), a swimming team member brought an action 

against a school corporation to recover for injuries she received as a result of an incident 

which occurred at school. The injured female student was changing clothes in the girls’ 

locker room following swimming team practice when a male student and member of the 

school’s wrestling team, while committing an act of voyeurism ("Peeping tom”) fell 

through a false ceiling, landing on the female student injuring her shoulder. The injured 

student failed to file a notice of claim within 180 days of her eighteenth birthday as re- 

quired by the Tort Claims Act and consequently the appeals court upheld the trial 

court’s judgment in favor of the school corporation. In this case, the plaintiff also con- 

tended that the school district’s purchase of liability insurance prohibited it from as- 

serting the defense of noncompliance with the notice provisions of the act. The court 

rejected this contention. 

However, in a 1989 Indiana case the Indiana Supreme Court reversed a court of 

appeals decision regarding the Indiana Tort Claims Act, holding that the 180 day notice 

of claim requirement did not apply to a teacher’s civil rights claim, although it sounded 

in tort, under section 1983.5° (See section on Constitutional Torts for discussion of 

Section 1983 later in this chapter.) 

School District Tort Immunity 

In the United States the prevailing doctrine is that both the state and the federal 

government is immune for torts committed by its officers and employees unless it con- 

sents to such liability. Governmental immunity in America is based largely on English 

common law which can be traced back to the status of the King in medieval times. The 

ancient maxim that “the King can do no wrong” was identified with the concept of sov- 
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ereignty in the sixteenth and seventeenth centuries. The English judiciary took the po- 

sition that the government of England was not liable for its tortious acts, and 

consequently, for damages caused by the government or its employees. The English 

courts simply adhered to the notion that the sovereign was incapable of doing wrong.*! 

The doctrine of sovereign immunity with its genesis, in feudalism, and the divine 

rights of kings, was curiously transplanted to America. Precisely how the doctrine of 

governmental immunity made its way to the new republic is not known, but regardless 

of its origins in America, the doctrine was employed by a Massachusetts court in Mower 

v. The Inhabitants of Leicester in 1812.52 
  

In 1821 Chief Justice Marshall of the U.S. Supreme Court declared that without 

its consent, no lawsuit could be brought against the United States.5* Following this 

decision the sovereign immunity doctrine became firmly entrenched with respect to suing 

the federal government. 

Governmental immunity has been defended on the following grounds according 

to Prosser: (1) public funds devoted to public purposes should not be diverted to com- 

pensate for private injuries; (2) that liability would involve inconvenience and embar- 

rassment; (3) immunity is grounded in public policy; and (4) the idea that an entire 

people acting as a government could commit and be responsible for a wrong is absurd.°4 

In a widely quoted dictum Justice Holmes explained the rationale for sovereign immu- 

nity “[a] sovereign is exempt from suit, not because of any formal conception or obsolete 

theory, but on the logical and practical ground that there can be no legal right as against 

the authority that makes the law on which the right depends.”°° 

The doctrine of sovereign immunity was traditionally extended to school districts 

in most states for injuries to individuals which were caused by the negligent acts of 

governmental employees. However, today in more than half of the states the doctrine 

of governmental immunity for torts has been eliminated or substantially eroded by leg- 
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islative or judicial actions.5® In some states the doctrine of governmental immunity has 

been curtailed or eliminated by statutes enacted by the state legislature, in other states 

immunity has been abolished or sharply limited by judicial decree. The doctrine is crit- 

icized for often leaving injured parties without any means for compensation for losses 

caused by the state. 

Indiana adopted the common law doctrine of sovereign immunity, and in 1895 

the Indiana Supreme Court extended the doctrine to cover the state’s school districts.>’ 

Following that case Indiana courts made inroads to limit the doctrine. During the 1960s 

Indiana courts abrogated immunity for all counties and municipalities in Indiana. In 

1972 in Campbell v. State, supra, the Indiana Supreme Court found “no basis for the   

continuation of the doctrine of immunity as applicable to the state any more than it is 

applicable to municipal corporations and counties.”5® Thus, regardless of whether an 

Indiana school district is considered a unit of state government, municipal government, 

or a county unit of government, the defense of governmental immunity is not available 

to Indiana public schools.°® Simply put, Indiana public schools have not been protected 

by the doctrine of governmental immunity since 1972. 

Indiana has passed legislation which limits the amount of damages that injured 

parties may recover as compensation for losses as a result of governmental negligence. 

The aggregate liability of all government agencies for cases involving a single recovering 

plaintiff is $300,000 and a total possible award of $5,000,000 in suits involving multiple 

plaintiffs.°° 

Indiana school districts are allowed to purchase liability insurance which covers 

the school district and its employees from being held personally liable for damage 

awards.®! 

Indiana has established a statutory scheme which must be complied with as a 

prerequisite to recovery by anyone claiming an injury as a result of governmental 
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negligence. The statute is called the Indiana Tort Claims Act. The Tort Claims Act 

requires that relief must be requested through the agency which the claim is against by 

filing a claim with that governmental unit within one hundred eighty days after the loss 

occurs.°* This means that a school district has a right to receive notice of a claim and 

act on it before a cause of action in court can proceed against the school district. 

Tort Immunity Policy for School Employees 

Educators protection against personal liability varies among the states. Tradi- 

tionally, states have made a distinction for tort liability purposes, between whether the 

educator was performing a ministerial function or a discretionary function. States would 

permit immunity for torts committed while performing discretionary (decision making 

functions) acts, but hold school personnel responsible for their ministerial actions. 

The Indiana Tort Claims Act at I.C. 34-4-16.5-3661 provides “a governmental 

entity or employee acting within the scope of his employment is not liable if a loss results 

from the performance of a discretionary function.” Indiana courts have defined and 

distinguished ministerial and discretionary acts in an effort to ascertain if certain conduct 

is covered by the immunity provision. An Indiana appeals court defined a ministerial 

act as “one which a person performs in a given state of facts in a prescribed manner, in 

obedience to the mandate of legal authority without regard to, or the exercise of, his own 

judgment upon the propriety of the act being done.”®? In a 1983 case, a court of appeals 

quoted the language of a 1919 Indiana case to define a discretionary act covered by im- 

munity “a duty is discretionary when it involves on the part of the [employee] to deter- 

mine whether or not he should perform a certain act, and if so, in what particular way . 

“64 
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However, the Indiana Supreme Court in a highly significant case for educators, 

Peavler_v. Board of Commissioners, 528 N.E.2d 40 (1988), expressly rejected the 

ministerial-discretionary standard for purposes of immunity under the Tort Claims Act. 

The court adopted the planning-operational test used by the United States Supreme 

Court in determining discretionary-act based immunity under the Federal Tort Claims 

Act. The planning-operational test substantially erodes the parameters of immunity that 

were available to Indiana educators before 1988. 

In Peavler v. Board of Commissioners, supra, the Indiana Supreme Court criti- 
  

cized the ministerial-discretionary standard as not providing clear guidelines to distin- 

guish immune from unprotected governmental acts. The court asserted: “If discretionary 

functions included every act which involves any element of choice, judgment or ability 

to make responsible decisions, every act would fall under the exception.”®> The court 

went on to explain the planning-operational test: “the discretionary function exception 

insulates only those significant policy and political decisions which cannot be assessed 

by customary tort standards ... the type of discretion that may be immunized from tort 

liability is generally that attributable to the essence of governing.”®* 

In Borne v. Northwest Allen County School Corporation (1989), supra, an 

Indiana court of appeals by a 2-1 vote expressly extended the planning-operational test 

to the educational setting in a case involving a tort action against a teacher, principal, 

and a school district. The court relied on the Peavler decision, and held that professional 

judgments will not be immune from legal challenge under the Tort Claims Act “unless 

they can be properly characterized as policy decisions that have resulted from a con- 

scious balancing of risks and benefits and/or weighing of priorities.”°’ The court con- 

tended that “the crucial judicial inquiry associated with the planning-operational test is 

not merely whether judgment was exercised but whether the nature of the judgment 

called for policy considerations.”®® 
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The facts in the Borne case involved allegations against a teacher and a school 

district for not providing adequate supervision during a field trip where a disabled stu- 

dent was sexually abused by her classmates after the teacher gave the students permis- 

sion to leave a supervised area to go to the bathroom. The school corporation and the 

teacher responded that they were immune from liability because their actions were dis- 

cretionary exercises of professional judgment. In particular, the teacher argued that her 

decision to grant the students request to go to the bathroom in a nature center unsu- 

pervised was a matter of professional discretionary judgment, based on her knowledge 

of the students and her training in special education. However, the court applied the 

planning-operational test and held it could not characterize her decision as a policy de- 

cision. The court noted that the teacher “did not attempt to establish general guidelines 

for student hygiene or student behavior on field trips, nor did she try to set a standard 

for the degree of control a teacher should exercise over pupils on such trips.”©? In other 

words, the court held that although the teacher might have generally been acting as a 

leader, she was not acting in a governing role formulating basic policy decisions. 

In terms of protection against liability for negligent acts, Indiana educators have 

lost most of their qualified immunity protection because of the judicial decrees in Peavler 

and Borne. Most acts by school personnel that take place in the day-to-day operation 

of the public schools do not rise to the level of exercising political power or making 

significant policy decisions now necessary for immunity from tort liability. 

In 1990 the Indiana Supreme Court denied transfer (review) of the Borne case 

and thus affirmed the decision of the appeals court. Justice Pivarnik dissenting to the 

denial of transfer said: “The broadening application of the rules established in Peavler 

v. Monroe City Board of Commissioners ... places standards on conduct of persons 

such as teacher Ellen West here that are impossible to meet.”7° 
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While the courts may have sharply limited the doctrine of immunity for Indiana 

educators, they maintain the legislatively created safety net provided by the Indiana 

General Assembly’s “save harmless” statute. Indiana is one of the growing number of 

states that have enacted “save harmless” or indemnification legislation, which require 

school districts to pay the legal expenses or damage claims assessed against employees. 

The cardinal rule of all “save harmless” statutes is that educators will be indemnified for 

monetary losses as long as the tortious acts occurred within the scope of the educator’s 

employment. 

The Indiana Code provides that school districts shall pay for monetary losses 

against employees, including legal fees and all costs incurred by or on behalf of the em- 

ployee in defense of a claim or suit, as long as the negligent conduct occurred within the 

scope of the employee’s employment.’! In addition, a judgment against or a settlement 

by a school district bars any further claim or lawsuit against the school employee whose 

conduct gave rise to the claim resulting in the judgment or settlement.’ 

Educational Malpractice 

The term educational malpractice is used in the context of common law tort. 

During the late 1970s and early 1980s courts entertained a flurry of litigation alleging 

educational malpractice. Many professions such as law, medicine, and engineering had 

been subject to suits based on professional malpractice for years. Practitioners of these 

professions are held to a higher standard of conduct with respect to their duty owed 

clients than would be the situation for lay persons. Attempts to apply the professional 

malpractice standard to the field of education have not to date been successful. Gener- 

ally speaking, plaintiffs alleging educational malpractice allege that school districts, ad- 

ministrators and teachers have been negligent in instruction and negligent in issuing 
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certificates or diplomas where students receiving diplomas do not perform at or near 

grade level and do not even possess basic academic skills. 

In a California case, one of the first of its kind, the court dismissed the case and 

ruled that failure of educational achievement is not cognizable under tort law. In Peter 

W. v. San Francisco Unified School District, 60 Cal.App.3d 814, 131 Cal.Rptr. 854 (Ct. 
  

of App. 1976), the court discussed why it concluded that such an action should not be 

recognized: “Unlike the activity of the highway or the marketplace, classroom method- 

ology affords no readily acceptable standards of care, or cause, or injury ... the 

achievement of literacy in the schools, or its failure, are influenced by a host of factors 

which affect the pupil subjectively, from outside the teaching process, and beyond the 

control of its ministers.”’> The court worried about a possible educational malpractice 

explosion and said: ”To hold them to an actionable ‘duty of care,’ in the discharge of 

their academic functions, would expose them to the tort claims--real or imagined--of 

disaffected students and parents in countless numbers. ... The ultimate consequences, 

in terms of public time and money, would burden them--and society--beyond 

calculation.”’4 

A New York Court of Appeals reached a similar conclusion in a 1979 educational 

malpractice suit and maintained that public schools were never intended to be held to a 

common law tort duty to ensure students a minimum level of education.’ 

Courts have thus far been deferential to educational institutions in their decision 

making and they have not ventured into an arena of second-guessing educational prac- 

tices. 

In 1982 the Court of Appeals of Maryland heard its first educational malpractice 

suit in Hunter v. Board of Education of Montgomery County, 292 Md.481, 439 A.2d 582 

(1982). In this case, a student acting through his parents contended that the school 

district, elementary school principal and teacher negligently evaluated the student’s 
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ability and incorrectly required him to repeat first grade materials for a second year while 

physically being in the second grade. The court maintained that it was in agreement 

with the reasoning employed by other courts faced with educational malpractice claims 

and ruled that monetary damages were an inappropriate remedy for mistakes made in 

the day-to-day operation of the educational process. 

In another well known educational malpractice case in New York, Hoffman v. 

Board of Education, 400 N.E.2d 317, 424 N.Y.S.2d 376 (1979), the issue of malpractice 
  

involved an inappropriate identification and placement of a special education student. 

Upon entering Kindergarten the student scored a 74 on a verbal I.Q. test. He was placed 

in a class with mentally retarded children even though he missed the cutoff score by one 

point. The psychologist who examined the student recommended that he be reevaluated 

within two years, but retesting never took place. Eleven years later, at his mother’s re- 

quest, the student was retested and was found to be of normal intelligence. At trial, a 

jury found the school system negligent and awarded him $750,000. The appellate divi- 

sion affirmed, although the award was reduced to $500,000. The finding of liability was 

premised on the school district’s failure to reevaluate the student as the examining psy- 

chologist had recommended. However, upon appeal to the state’s highest court the de- 

cision of the trial court finding educational malpractice was reversed in a 4-3 decision. 

The court said: “The courts of this state may not substitute their judgment... for the 

professional judgment of educators and government officials actually engaged in the 

complex and often delicate process of educating ...”’® The court ruled that a cause of 

action based on educational malpractice does not exist in New York. 

The fate of educational malpractice did get a boost in a 1982 Montana case 

where a child had been improperly placed in a program for the educable mentally re- 

tarded. The court distinguished that educational malpractice case from others on the 

basis of a misplacement rather than a misdiagnosis, where school officials possessed 
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scores showing the placement improper. The school’s knowledge of the student’s ability 

scores, according to the court, was different than a misdiagnosis of a disability such as 

in the Hoffman case. The court also noted that school personnel violated mandatory 

statutes concerning appropriate placements of special education students.’’ 

Claims for educational malpractice, with the exception of the Montana case, 

have been considered and rejected in six states, California, New York, Alaska, Florida 

and Maryland, and in 1990, Kentucky.’® In the Kentucky case, an appeals court simply 

held that a cause of action for educational malpractice is not recognized, regardless of 

whether the action is brought against a public or private school in Kentucky.’° 

Indiana courts have only entertained the issue of educational malpractice once, 

and that case involved a suit against a community college. The 1990 case was brought 

in federal district court by a former community college student who alleged that she re- 

ceived an inferior educational experience and charged the school was guilty of educa- 

tional malpractice. She complained that educational malpractice is a constitutional 

deprivation under Section 1983. (See section on Constitutional Torts in this chapter.) 

The court held that educational malpractice is not a cognizable theory in a Section 1983 

action. It is interesting to note that this federal court asserted that not only is educa- 

tional malpractice not a deprivation of a plaintiff's constitutional rights under a tort 

theory, it likewise is not a constitutional deprivation under Section 1983 if characterized 

as a breach of contract.®° 
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Intentional Torts 

Defamation 

Defamation consists of the twin torts of libel and slander. Slander is spoken 

defamation, and libel is written defamation. Defamation is generally defined as an injury 

to a person’s character, fame or reputation by a false, malicious statement. Alexander 

and Alexander®! note that educators are particularly susceptible to charges of 

defamation because they are constantly involved in an “information flow’ concerning 

students, and are often communicating information about students. School administra- 

tors face additional complex problems because they communicate information concern- 

ing teacher evaluation and performance “to other administrators and school board 

members.”®? 

Various defenses are available to school personnel who are sued for defamation. 

In Indiana, the defense of truth, which is a complete defense in cases involving 

defamation, is guaranteed by the Indiana Constitution.?* However, educators must 
  

have made the alleged defamatory statement with good motives. 

Other defenses, such as absolute or qualified privilege, may also be available to 

educators. An absolute privilege completely excuses the defamatory statement. It 1s 

usually accorded speech made in legislative, judicial or executive proceedings. Such 

statements are protected if made in the performance of legitimate public duties. In an 

early Indiana case which has never been overturned, an appeals court accorded written 

communications concerning a school employee exchanged among school board members 

absolute privilege. In extending the privilege the court maintained that the communi- 
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cation was absolutely privileged because it was communicated in the school board’s 

quasi-judicial capacity. 

A qualified privilege also excuses defamatory speech and it has been used exten- 

sively by educators. There is a common law privilege, a qualified privilege, as to com- 

munications between parties sharing an interest or duty, including school personnel. In 

a Louisiana case, a principal recommended to the school board that a teacher not be 

rehired, calling the teacher a “nut.” The court concluded that the recommendation was 

not defamatory, but even if it was: “A good faith communication between parties sharing 

an interest or duty enjoys a privilege against suit for defamation. . .”8° 

Cases involving alleged defamatory communication between parents, school au- 

thorities and other parents, concerning school matters have been the subject of 

defamation suits. In one 1982 case, parents of several high school females became con- 

cerned for the welfare of their children when they received information indicating that 

two male teachers were having sexual relations with female students attending the same 

high school. The parents took up the matter with the principal of the high school. 

When the parents felt that the principal was taking no action, they visited homes of 

other high school students and discussed the matter. The teachers filed a defamation 

action against the parents. The appeals court upheld the verdict of the jury favoring the 

parents. The court held that the parents’ communication was covered by a qualified 

privilege, even if false, because the parents shared an interest or duty to protect the 

welfare of their children at school and to provide good teachers in the public schools.®® 

Teachers often fear defamation liability regarding statements they make pertain- 

ing to students. A 1990 Kentucky appeals court holding might alleviate some of that 

fear. A high school student brought a defamation action against his school for state- 

ments made by teachers, both written and oral, that characterized the student’s poor 

academic performance as a result of his laziness or irresponsibility. The student was 
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denied admission to a private school, in part, based on these statements. The student 

argued that his learning problems stemmed from a disability (attention deficit disorder) 

and not from any perceived laziness or irresponsibility attributed to him by his teachers. 

The court ruled “under the facts of this case, if a teacher is describing to his pupil what 

his problem is, or writes a comment on the pupil’s report card for his parents’ benefit 

and guidance, or discusses with the parents of a female student her conduct with a male 

student, the statements are qualifiedly privileged.”®’ 

It is commonly assumed that an individual’s opinion as opposed to a factual as- 

sertion is accorded constitutional protection from defamatory civil prosecution. How- 

ever, in a 1990 U.S. Supreme Court decision,®® the court defined the boundaries of the 

law of defamation with respect to any distinction between expressions of opinion and 

assertions of objective fact. The court contended that it has never recognized a whole- 

sale defamation exemption for statements that might be called “opinion.” The court 

cited the Restatement of Torts (Second) explaining that “an expression of opinion could 

be defamatory if the expression was sufficiently derogatory of another as to cause harm 

to his reputation.”®® The court noted that at common law even the privilege of fair 

comment did not cover false statements of fact, even if couched in terms of an opinion. 

The thrust of the opinion is that “expressions of opinion that imply an assertion of ob- 

jective fact” are actionable as defamatory statements.°?° 

Assault and Battery 

We have discussed educators liability arising out of negligent or unintentional 

acts. Educators may also be liable for intentional torts such as assault and battery. An 

assault is placing another in immediate apprehension of bodily harm. An assault occurs 

even though an actual or harmful contact does not take place. A battery is committed 
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when physical contact actually occurs. As indicated, the most prevalent intentional tort 

with which school personnel become involved is assault and battery. The alleged tort 

of assault and battery usually occurs in the context of allegations of excessive corporal 

punishment inflicted on students.. Under the doctrine of in loco parentis, school au- 

thorities in thirty-one states?! have the right to administer disciplinary corporal punish- 

ment in the same manner and the same extent as parents. An Indiana appeals court 

recently reiterated its support for the doctrine of in loco parentis with respect to the use 

of reasonable corporal punishment by school authorities.°? However, when the use of 

corporal punishment is excessive, immoderate or unreasonable, the educator is subject 

to a civil suit based on assault and battery or even criminal action for child abuse. 

Generally speaking, under the doctrine of in loco parentis educators may use 

physical force which is reasonable under the circumstances; but may not use force which 

goes beyond that reasonably necessary to effectuate a legitimate educational purpose.?* 

In a very early Indiana case a teacher hit a student in the head with his fist and 

wore out two whips on him for incorrectly spelling a word and refusing to try again. 

The court found that the teacher was not justified in beating the student, and had ex- 

ceeded his right to inflict corporal punishment. 

More recently, an Illinois court upheld the dismissal of a tenured teacher for 

giving a sixth grade student four licks with a paddle, and paddling the child twenty 

minutes later five more times after the boy shrugged and smiled after the first paddling.?> 

The school board contended that the teacher’s unreasonable use of corporal punishment 

essentially constituted a battery. 

In an Oklahoma case, a school superintendent was subject to tort liability for 

“spanking and beating with unnecessary and excessive force’?® a ten year old student. 

The school official was allegedly in an intoxicated state and was found to have acted 

outside of the scope of his employment. Not only did the court find the superintendent 
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subject to a civil suit for assault and battery, it also mentioned the possibility of criminal 

action.”? 

In a Louisiana case, a court found a teacher liable for assault and battery when 

a teacher broke a student’s arm while attempting to discipline the student. The teacher 

shook the pupil against the bleachers in the school gym and he fell and broke his arm. 

The court assessed monetary damages against the teacher.?® 

However, in a 1989 Georgia case in which a student was paddled three times with 

a wooden paddle, approximately twenty-four inches long, six inches wide, and one inch 

thick, causing physical and psychological injuries, the court held for the school principal, 

teacher, superintendent, and school district. The court ruled that the corporal punish- 

ment was not excessive in violation of state law.?? 

The main defense of educators against the intentional tort of assault and battery 

is the educator’s in loco parentis disciplinary authority established by common law 

privilege. While the doctrine of in loco parentis has been eroded in many states, Indiana 

continues to support its vitality. Courts uniformly recognize school authorities’ right 

and duty to maintain control and order in the public schools. But courts will not permit 

unreasonable or excessive force in the imposition of school discipline. What constitutes 

excessive force as opposed to reasonable force is fact-specific, varying with the circum- 

stances of each case. It is clear that courts consider the gravity of the offense, the stu- 

dents’ prior disciplinary record, the students’ age, sex and physical condition, the method 

and material used to administer punishment, and the state of mind of the school official 

administering the punishment in determining the reasonableness of the use of physical 

force against a student. 

Corporal punishment is discussed in more detail in the chapter pertaining to the 

rights of students under the topic of discipline. 
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Constitutional Torts 

A constitutional tort is a separate tort from a common law civil tort. While the 

law of common law torts can be traced to England, the genesis of the constitutional tort 

is found in the Civil Rights Act of 1871, codified as Title 42 of the United States Code. 

Congress passed the legislation during the Reconstruction period in order to protect the 

rights of blacks.!°° Congress intended that awards under Section 1983 would deter the 

deprivation of the constitutional rights of newly freed black citizens. 

Common law tort actions may be distinguished from constitutional tort suits on 

many grounds. Common tort actions are brought in state courts. However, Section 

1983 actions may be brought in either federal or state court. The great preponderance 

of lawsuits brought under Section 1983 are filed in the federal courts. A plaintiff may 

recover actual damages (compensatory damages) and punitive damages (to punish the 

tortfeasor) in a common law tort action.!°! In a constitutional tort case a plaintiff must 

demonstrate an actual injury in order to recover monetary damages. Only in very rare 

cases are school officials held liable for punitive damages. One other major area of dif- 

ference between common law torts and constitutional torts involves attorney’s fees. 

Plaintiffs’ attorneys in common law tort cases are often retained on a contingency fee 

basis. Under this fee arrangement, an attorney agrees to be paid a percentage of any 

monetary award only if the plaintiff wins the case. In a Section 1983 case (and other 

civil rights lawsuits), attorneys’ fees may be recovered pursuant to statute in federal 

court (and generally in state court) to a plaintiff who prevails in the lawsuit. Otherwise 

the parties pay their own attorneys (usually on an hourly fee basis) in Section 1983 

actions. 
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Many injured parties seek redress in federal court under 42 U.S.C. § 1983 (Sec- 

tion 1983) against school districts and school personnel. This cause of action is com- 

monly referred to as a constitutional tort. Section 1983 of the Civil Rights Act of 1871 

provides for liability if a person acting under the color of state law violates another in- 

dividual’s civil rights. Section 1983 reads in part: “Every person who, under color of any 

statute, ordinance, regulation, custom or usage, of any state or Territory ... subjects 

or causes to be subjected any citizen of the United States or other person within the ju- 

risdiction thereof to the deprivation of any rights, privileges, or immunities secured by 

the Constitution and laws shall be liable to the party injured in an action at law.. .”!° 

School districts and other governmental entities were not considered “persons” within 

the meaning of Section 1983 and subject to liability until 1978. In Monell v. Department 
  

of Social Services of the City of New York, 98 S.Ct. 2018, 436 U.S. 658 (1978), the   

United States Supreme Court overruled its position taken in Monroe v. Pape,!°? a 1961 

decision, by stating, “Our analysis of the Civil Rights Act of 1871 compels a conclusion 

that Congress did intend municipalities and other government units to be included 

among those ‘persons’ to whom § 1983 applies.”!°* However, the Supreme Court held 

that governmental units cannot be held liable under § 1983 on a respondent superior 

theory whereby employers are liable for the acts of their employees. This means that a 

civil rights violation under § 1983 must have been directly caused through the execution 

of a policy or custom that can be attributed to the governmental entity. Therefore 

governmental units are liable under § 1983 for a constitutional wrong committed by an 

employee only when the actions are taken representing well established custom or offi- 

cial policy of the governmental! entity. 

School districts are not exposed to liability under Section 1983 for the negligent 

deprivation of a person’s life, liberty or property (emphasis added). In 1986, the U.S. 

Supreme Court in two cases decided on the same day held that intentional, outrageous 
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Or egregious actions by state officials would trigger Section 1983 recovery for constitu- 

tional torts.!°> The court in effect overruled previous decisions which allowed for 

negligence actions under Section 1983.!°° It should be noted that actions for damages 

against a party in his or her official capacity operate as claims against the governmental 

entity itself.1°’ 

The Seventh Circuit Court of Appeals addressed the issue of whether or not 

reckless conduct could give rise to a constitutional tort. This issue had been left open 

by the 1986 cases. The court maintained that in order to proceed under Section 1983 it 

must be demonstrated that a governmental official “knowingly, willfully or at least 

recklessly caused the alleged deprivation by his action or his failure to act.”'°8 The Su- 

preme Court ruled in 1980 that governmental units cannot claim qualified immunity 

based on their agents acting in good faith. 

In summary, in order for a plaintiff to prevail in Indiana in a Section 1983 action 

against a school’s governing body the plaintiff must prove he or she has suffered a de- 

privation of a constitutional right through an act of a school official or employee, who 

was directly implementing a policy or custom of the school’s governing body. Secondly, 

to establish a claim, the plaintiff must demonstrate that the school official or employee 

knowingly, willfully or recklessly caused the constitutional deprivation by his or her 

action or failure to act. 

Liability of Individuals Under Section 1983 

Prior to 1975 school board members and other educators were considered im- 

mune from liability for constitutional torts. In Wood v. Strickland, 420 U.S. 308 (1975), 
  

a student discipline case, the Supreme Court reduced this protection to a “good faith” 

qualified immunity. The divided court by a 5-4 decision held that a school board mem- 
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ber could be liable for damages if “he knew or reasonably should have known that the 

action he took within his sphere of official responsibility would violate the constitutional 

rights of the student affected .. .”1°° 

Federal courts attempted to interpret the meaning of good faith immunity for 

several years after the Wood v. Strickland decision. The courts used both an objective 

and subjective test to determine liability of individuals under Section 1983. The subjec- 

tive test involved the factual question of whether governmental employees acted with 

malice or with the knowledge the official might be violating the law. In a 1982 decision, 

Harlow v. Fitzgerald!!° the Supreme Court abolished the subjective standard in favor 
  

of an objective good faith standard: “governmental officials performing discretionary 

functions generally are shielded from liability for civil damages insofar as their conduct 

does not violate clearly established statutory or constitutional rights of which a reason- 

able person would have known.”!!! As a result, school employees are not liable in their 

individual capacities unless they personally violate clearly established constitutional 

rights of individuals. The Seventh Circuit Court of Appeals has defined “clearly estab- 

lished” constitutional rights in terms of a “clearly established legal norm”!!? which is 

“sufficiently particularized to put potential defendants on notice that their conduct 

probably is unlawful.”1?3 

With respect to monetary damages collectable under Section 1983, the Supreme 

Court in Carey v. Piphus, 435 U.S. 247 (1978), placed effective limits on the amount re- 

coverable as fair compensation for injuries caused by the deprivation of a constitutional 

right. In Carey v. Piphus the Supreme Court held that students who had been denied 

procedural due process in disciplinary proceedings were entitled to only nominal dam- 

ages “not to exceed one dollar” unless they could prove actual injury. Costly punitive 

or compensatory damages are not recoverable under Section 1983 unless the plaintiff | 

establishes that the constitutional deprivation resulted in actual injury. 
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Under certain circumstances, school authorities have been liable for punitive 

damages. In order to prevail on the issue of punitive damages, a plaintiff must show that 

an educator’s conduct is willful, wanton, or in complete reckless disregard of another’s 

constitutional rights.114 

Summary 

A tort is a civil wrong, not involving a breach of contract, for which damages 

may be recovered in a court of law. The law of torts can be traced to English common 

law. By allowing compensation for injuries sustained by students in school, tort law re- 

quires schools to take appropriate steps to provide for a safe and orderly environment. 

Three categories of tort actions provide the basis of liability for tortious acts: (1) 

negligence, (2) intentional torts, and (3) strict liability. 

The most common tort with which educators become involved is negligence. 

Negligence is conduct falling below an established standard that results in injury. The 

generally accepted standard of care by which an educator’s conduct is judged is that 

standard of care expected of the reasonably prudent teacher. Indiana courts hold 

teachers to a slightly lesser degree of care, but recognize a special relationship between 

educator and student in the school environment. Indiana teachers, principals, school 

boards and other school personnel are held to the standard of whether they exercised © 

their duty with the level of care that an ordinary prudent person would under the cir- 

cumstances. In exercising ordinary and reasonable care for the students under their 

authority Indiana educators are legally charged with a special responsibility to be on 

guard against unreasonable actions frequently attributed to children. This means that 

educators should consider and be aware of the degree of care that would ordinarily be 
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exercised by children of like age, knowledge, judgment and experience who are under 

their supervision. 

The extent of reasonable supervision required by Indiana courts for the care and 

supervision of students will depend on the ages and physical and psychological condition 

of the students involved, as well as the type of activity and conditions under which the 

activity took place. The standard of care required by courts of school authorities in- 

creases with the immaturity, lack of mental capacity or inexperience of students. 

Educators are likely to be found liable for inadequate supervision if the occur- 

rence leading to a student’s injury is foreseeable and the accident is of the sort that could 

have been avoided if appropriate steps had been taken by school personnel. 

Educators run a serious risk of being held liable for student injuries that are a 

result of inadequate or incompetent instruction and teaching. The greatest risk of li- 

ability in connection with negligent instruction seems to arise most often with respect 

to physical education, vocational education and laboratory classes. 

School personnel have a duty to maintain school buildings, school grounds and 

equipment in proper condition. Courts require greater supervision or care where a 

dangerous condition exists, and the school knows of the condition, or should have 

known of its existence with reasonable diligence. 

Schools owe a duty of care regarding field trips and other school sponsored ac- 

tivities. School personnel should take special precautions and exercise greater care when 

field trips entail unusual activities or unfamiliar places. 

School liability for bus transportation to and from school is a heavily litigated 

area in school law cases. Supervision should be provided at bus stops and on the bus 

and the equipment should be checked constantly for safety. 

Providing a safe school environment free from violence and harm is a major re- 

sponsibility of school personnel. If assaults on students or teachers are reasonably 
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foreseeable under the circumstances of a situation, then school authorities should take 

appropriate precautionary measures. 

Educators who must defend against allegations of negligence have several tradi- 

tional defenses available to them. Contributory negligence is the most often used de- 

fense. The defense of assumption of the risk, which is called incurred risk in Indiana, is 

recognized by Indiana courts. 

The doctrine of sovereign immunity which can be traced back to the status of the 

English King in medieval times was transplanted to America. The doctrine of sovereign 

immunity makes states and the federal government immune for torts committed by its 

officers and employees. However, Indiana public schools have not been protected by the 

doctrine of governmental immunity since 1972. The Indiana Supreme Court abolished 

immunity for the public schools. 

Indiana has passed legislation, called the Indiana Tort Claims Act, which pro- 

vides procedures that must be complied with as a prerequisite to recovery by anyone 

claiming an injury as a result of governmental negligence. Indiana school districts are 

permitted to purchase liability insurance covering the school district and employees. 

Prior to 1988 Indiana educators enjoyed wholesale protection against personal 

liability for torts committed while performing discretionary acts. While school personnel 

continue to be protected under the doctrine of immunity for discretionary acts pursuant 

to the Tort Claims Act, the Indiana Supreme Court has sharply limited that immunity 

by redefining discretionary acts. The court adopted the planning-operational test for use 

in determining discretionary-act immunity. Educators are only 1mmune from acts that 

constitute significant policy and political decisions generally attributable to the essence 

of governing. The issue is not whether judgment was exercised but whether the nature 

of the judgment was political or policy oriented. Most acts by school authorities that 

occur in the day-to-day operation of the public schools do not meet the test. 
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Indiana educators are personally protected from monetary loss by a “save 

harmless” statute which requires school districts to pay legal expenses or damage claims 

assessed against employees for their negligent conduct, as long as the conduct occurred 

within the scope of their employment. 

During the 1970s and 1980s the judiciary entertained numerous suits against 

school districts alleging educational malpractice. Claims for educational malpractice 

with the exception of one case have been rejected in six states. An Indiana federal dis- 

trict court would not recognize educational malpractice as a legal cause of action in a 

case involving a community college. 

Defamation consists of the twin torts of libel and slander. The Indiana Consti- 

tution recognizes truth as a complete defense in cases involving defamation. Indiana 

school boards are granted absolute immunity for communications exchanged among 

members concerning school employees. Educators are generally extended a qualified 

privilege against liability for defamation as to communications with parents regarding 

their children, and communications with other teachers with a legitimate educational 

interest in the student. Educators should be aware that an expression of an opinion 

which is false or malicious that implies an assertion of objective fact is actionable as 

defamation. 

Educators may also be liable for intentional torts such as assault and battery. 

Most instances of allegations of assault and battery against school authorities occur in 

the context of the use of excessive corporal punishment. Indiana school personnel may 

use the defense of in loco parentis against charges of assault and battery. However, 

educators may not use force which goes beyond that reasonably necessary to effectuate 

a legitimate educational purpose. 

Many injured parties seek redress in federal court for violations of their consti- 

tutional rights under Section 1983 of the Civil Rights Act of 1871. This cause of action 
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is commonly called a constitutional tort. In Indiana, in a Section 1983 action against a 

school governing body, a plaintiff must prove he or she has suffered a deprivation of a 

constitutional right through the act of a school official or employee who was directly 

implementing a policy or custom of the school’s governing body. Secondly, the plaintiff 

must show that the school official or employee knowingly, willfully or at least recklessly 

caused the constitutional deprivation by his or her action or failure to act. 

School authorities will not be found liable in their individual capacities under 

Section 1983 unless they personally violate clearly established constitutional rights of 

individuals. Neither compensatory nor punitive damages are recoverable under Section 

1983, unless the constitutional deprivation resulted in actual harm. 
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Chapter 3 

Legal Responsibilities Regarding Students 

Compulsory Attendance 

Article VIIJ, Section 1, of the Indiana Constitution requires the Indiana General 

Assembly to provide for a general and uniform system of schools. It reads as follows: 

“Common schools--Knowledge and Learning, generally diffused throughout a commu- 

nity, being essential to the preservation of a free government; it shall be the duty of the 

General Assembly to encourage, by all suitable means, moral, intellectual, scientific, and 

agricultural improvement; and to provide, by law, for a general and uniform system of 

Common Schools, wherein tuition shall be without charge, and equally open to all.”! 

The Indiana General Assembly passed legislation as early as 1865 providing for 

compulsory education.*, Indiana was one of twenty-eight states passing compulsory 

education laws in the years surrounding and following the Civil War. A number of state 

courts were required to review statutes and state constitutional provisions regarding 

compulsory education laws in the early 1900s. In a 1901 Indiana case parents asked that 

the state’s compulsory attendance law be struck down as an unconstitutional invasion 

of their natural right to govern and control their own children.? The Indiana Supreme 

Court held that it was within the province of the state legislature to compel parents to 
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perform the natural duty of education owed to children. The same court affirmed the 

decision in a 1919 ruling finding the state had a valid interest in ensuring an educated 

citizenry through minimal educational requirements. More recently an Indiana appeals 

court found the “fundamental legislative purpose of the Compulsory School Attendance 

Act was to prevent parents from denying their children certain minimal education.”> 

Every child in Indiana ages seven to sixteen must attend either a public school 

or some other school which is taught in the English language.® A student may withdraw 

from school during his sixteenth year with the written consent of a parent or guardian.’ 

Throughout the history of the development of compulsory attendance laws in 

America, those laws have been the subject of criticism. However, the authority of the 

state to require some kind of educational experience has never been successfully chal- 

lenged. Every state has established and designed its own system of public schools. In 

most states parents have the option of selecting one of three different types of educa- 

tional experience for their children in order to meet the states’ compulsory education 

laws: public school, private school, or, in a slight majority of states, some other equiv- 

alent educational program to that provided by the public school.® 

Courts have been asked by parents claiming exceptions to state compulsory at- 

tendance laws to interpret the meaning of compulsory education statutes, and to deter- 

mine the legality and permissibility of alternative learning arrangements. Since near the 

turn of the century Indiana has recognized home study, subject to certain conditions, 

as an alternative to public school attendance. In State v. Peterman, 70 N.E. 550 (1904), 

the court found that parents who employed a licensed teacher to teach their children in 

their home fully complied with Indiana’s compulsory education law. In this early case 

the court had no alternative or “equivalency” legislation on which to rest its decision, 

but nonetheless ruled that the parents private arrangement with a certified teacher met 

the state’s interest in providing education for all of its children. 
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Indiana law requires parents to send their children to school “unless the child is 

being provided instruction equivalent to that given in the public schools.” The statute 

provides in relevant part: “It is unlawful for a parent to fail, neglect, or refuse to send 

his child to a public school for the full term as required under this chapter unless the 

child is being provided with instruction equivalent to that given in the public schools.”!® 

The meaning of this statute was the subject of litigation during the 1980s in a 

case that was not completed for five years.'! The plaintiffs in the case were Jehovah's 

Witnesses who maintained that they would “educate their children at home in order to 

shield them from the secular and immoral atmosphere of the public schools.”'? They 

brought an action in federal court under 42 U.S.C. Section 1983 against the school dis- 

trict, the superintendent, the school board and other school officials claiming that 

Indiana’s compulsory-schooling statute was unconstitutionally vague and that its exe- 

cution infringed on their religious freedom. When the plaintiffs did not send their three 

children to public school, opting to teach their children at home, using state mandated 

curricula with religious and moral instruction, criminal action was brought against them. 

They were charged with violating the state’s compulsory school attendance law, a Class 

B misdemeanor. The parents argued that their home instruction was “equivalent to that 

given in the public school”!* and accordingly they were in compliance with the 

compulsory-schooling law. The school district argued to the federal district court that 

the mother, who was providing most of the instruction was not a licensed teacher (the 

mother did not have a high school education); that the other person providing instruc- 

tion was the oldest child; and that the number of days and amount of time spent on 

academic work was not equivalent to the public schools. The court, after hearing evi- 

dence in a three-day trial, found the home instruction “equivalent to that given in the 

public schools.” The court held it did not “have any difficulty in concurring with those 

courts that have found within the ambit of the free exercise clause a constitutional right 
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to educate one’s children in an educationally proper home environment, understanding 

that the state retains a legitimate interest in the fulfillment of certain minimal require- 

ments as established legislatively and administratively as a matter of public policy. This 

court is aware of and concurs in the decisional line which honors the good faith efforts 

of parents to educate their children at home.”!* The court followed the judgment of the 

Seventh Circuit in which the court found that the Indiana compulsory-schooling statute 

was not vague and, therefore, constitutional. Lastly, the district court determined that 

neither the language of the compulsory attendance statute nor the manner in which it 

was implemented violated the free exercise clause of the First Amendment. The Seventh 

Circuit Court of Appeals affirmed the decision in 1986.!> 

Following closure of this long litigated case, it is fair to say that the Indiana 

compulsory education statute does provide for home schooling, private schooling and 

other non-school arrangements as long as they constitute “instruction equivalent to that 

given in the public schools.” 

Indiana requires that accurate daily records of attendance be kept by every public 

school and private school in the state.!© The Indiana Code requires principals and 

teachers to maintain lists of all children attending their school.!’ Ifa parent does not 

send a child to school because of the child’s illness or mental or physical incapacity, the 

parent is subject to furnishing a certificate of illness from a physician. the document 

indicating the child’s incapacity must be produced for an attendance officer within six 

days after it is requested.!® Indiana educators are under a statutory duty to ensure that 

students attend school.'® Before proceedings are commenced against a parent for vio- 

lating the compulsory attendance laws school authorities must give the parents personal 

notice of the violation.*° Indiana has adopted a “habitual truancy” statute; an Indiana 

court defined habitual truancy” as “the willful refusal to attend school in defiance of 

parental authority.”?! Indiana provides for statutory penalties for school age students 
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who refuse to attend school. Among the penalties imposed on habitual truants pursuant 

to an 1989 amendment calling for cooperation between school boards and the bureau 

of motor vehicles, is a prohibition on the issuance of driver’s licenses and learner’s per- 

mits to persons identified as habitual truants.2?_ In addition, the superintendent must 

report habitual truants to the juvenile court for court proceedings.?? 

Under certain conditions, absence from school may be excused for religious rea- 

sons. In 1972, the Supreme Court in Wisconsin v. Yoder?* granted a partial exemption 
  

to Amish children from compulsory attendance laws in Wisconsin. The Amish argued 

successfully that requiring their children to attend the last two years of high school 

would directly conflict with their fundamental religious beliefs deeply rooted in their way 

of life. The United States Supreme Court agreed, but in a narrowly drawn decision. The 

Court held that the state’s interest in compulsory education was not so compelling that 

the religious practices of the Amish had to fall. The Court carefully documented the 

long standing and deeply held religious beliefs of the Amish. The Court discussed the 

child rearing practices of the Amish and determined that the Amish produced self- 

supporting citizens. While the Court rendered a restrictive holding in Yoder seemingly 

tailored to the unique Amish experience, other groups have claimed religious exemptions 

under the Yoder partial exemption to compulsory education. 

Although the Indiana Constitution provides for a system of free public schools, 

the Indiana Code permits schools to charge students textbook rental fees.2° Indiana 

courts have upheld this provision in 1974 and 1990.?° 

Chapter 3 65



School Discipline 

Authority to Enforce Reasonable Rules 

The judiciary uniformly recognizes the right and duty of school boards and 

school authorities to maintain order and control in the classroom and in the public 

schools. School boards are accorded wide discretion in making and enforcing rules that 

govern school operations. The particular rule must bear a reasonable relation to the 

educational process and must not be discriminatory in operation toward a student or a 

class of students, or violate students’ constitutional rights.2’ Indiana courts have held 

that it is the duty of school administrators to enforce reasonable rules and regulations 

for the proper conduct of a school system, students and the educational process in 

general.78 

The Indiana General Assembly calls for student supervision and discipline in 

carrying out the educational function to e a shared responsibility by students, parents, 

teachers and other school personnel.?? By statute, teachers are granted the authority to 

take any reasonable measures which are necessary to effectuate school purposes.?° 

While teachers may not suspend students unilaterally, they may remove a student from 

a classroom or other school related activity which they are directly supervising for a 

period not to exceed one day without gaining permission from the school principal.*? 

School principals are given the primary responsibility of carrying out and pre- 

venting interference with the educational process at their schools.*? 

A 1990 amendment to the Indiana Code*? provides that school boards shall en- 

sure that written disciplinary policies be distributed to each student and parent or legal 

guardian of each student. Parents of students in grades seven through twelve are re- 
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quested to acknowledge in writing that they have reviewed the disciplinary policy. 

Likewise, students are requested to sign forms indicating they have read the policy. 

However, failure to sign the acknowledgement form will have no effect on the enforce- 

ment of the disciplinary policy if the school district has made a good faith effort to dis- 

seminate the rules. 

Principals, teachers and other school personnel are authorized to take reasonable 

action in regard to student behavior to help students adapt their behavior in a manner 

which is conducive to providing for an effective orderly learning environment. An 

Indiana statute mentions several measures, including counseling individually or in 

groups, parent conferences, assigning students additional work, changing class schedules, 

restricting extracurricular activities, and requiring students to stay after school in study 

halls.34 Other disciplinary measures are not prohibited by the statute. 

Corporal Punishment 

The use of corporal punishment in America as a method of discipline in its 

schools can be traced to the colonial period. The United States Supreme Court upheld 

the use of corporal punishment in Ingraham v. Wright?> by a 5-4 vote in 1977. The 

Supreme Court rejected the plaintiffs claim that the Eighth Amendment’s ban on cruel 

and unusual punishment applies to disciplinary corporal punishment of public school 

children. The court refused to extend the cruel and unusual clause to ban the paddling 

of school children. The court observed that the Eighth Amendment’s protections were, 

by original intent of the framers of the constitution and past decisions of the Supreme 

Court, reserved solely for persons convicted of criminal offenses. The majority in 

Ingraham pointed to the common law tradition governing the use of corporal punish- 
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ment in public schools, which permits teachers to impose reasonable but not excessive 

force to discipline school children. The court indicated that teachers and administrators 

are properly constrained from using excessive force because educators are subject to civil 

and criminal liability if they exceed the use of moderate corporal punishment. Justice 

Powell writing the majority opinion called for judicial restraint noting that control of the 

educational process properly lies in the hands of school authorities who are supervised 

by the community. The court said “that corporal punishment serves important educa- 

tional interests” which should be left to the “normal process of community debate and 

legislative action.”?° 

The Supreme Court also held in Ingraham that the due process clause of the 

Fourteenth Amendment does not require procedural safeguards, including notice and a 

hearing, prior to the imposition of corporal punishment since the practice is authorized 

and limited by the common law. 

While at least nineteen states (as of late 1989) have banned corporal punishment 

in the public schools, the state of Indiana authorizes the use of moderate or reasonable 

corporal punishment.*’ In an early Indiana case, the Indiana Supreme Court found that 

a teacher had a right and duty to administer reasonable corporal punishment appor- 

tioned to the gravity of the student offense “in a kind and reasonable spirit.”38 

In Indiana State Personnel Bd. v. Jackson, 192 N.E.2d 740 (1963) the Supreme 

Court of Indiana held that public school teachers, in appropriate cases, have the same 

rights of parents with respect to using corporal punishment. The court employed the 

common law doctrine of in loco parentis which literally means “in place of the parent” 

in ruling that educators have a right to administer corporal punishment when it is ap- 

propriate. School officials actions in regard to inflicting corporal punishment must meet 

the same standards and requirements as fixed and established for parents under the in 

loco parentis doctrine. 
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In a 1986 Indiana federal district court decision, Cole by Cole v. Greenfield-   

Central Comm. Schools, 657 F.Supp. 56 (S.D.Ind. 1986), the court was required to 
  

consider whether disciplinary corporal punishment is within Indiana’s common law 

privilege. The court relying on Ingraham said, ”as long as disciplinary corporal punish- 

ment is within the limits of the common law privilege, its use does not constitute a vio- 

lation of Due Process.”*? The court held that both Indiana common and statutory law 

grants school authorities the right to impose corporal punishment on students. It is in- 

teresting to note that the Indiana Code does not expressly mention corporal punishment 

but clearly the court found the use of corporal punishment implied in the language and 

intent of I.C. 20-8.1-5.2. 

One of the major points to emerge from the Cole decision for Indiana educators, 

in terms of precedential guidance, is a judicial inquiry set forth to determine whether 

particular instances of corporal punishment fall within the common law privilege. The 

test contains four elements: ”1) The teacher must have the general authority to inflict 

corporal punishment on the pupil; 2) the rule violated must be within the scope of the 

educational function; 3) the violator of the rule must be the one punished; and 4) the 

punishment inflicted must be in proportion to the gravity of the offense.”*° 

In determining whether the rule violated furthered the educational function, 

school personnel should consider the need to maintain order in the classroom as well as 

the safety and protection of other students. 

Educators who use excessive corporal punishment are subject to civil suit for 

assault and battery. In addition, the Fourth Circuit Court of Appeals ruled in Hall v. 

Tawney, 621 F.2d 607 (1980), that students who have been subjected to abusive corporal 

punishment may make a valid substantive due process claim upon which relief could be 

granted under the Civil Rights Act of 1971, 42 U.S.C. Section 1983. In this 

post-Ingraham case the court held that corporal punishment, which is “so brutal, de- 
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meaning, and harmful as literally to shock the conscience of a court” is subject to redress 

in federal court.*! 

Two years later, the West Virginia Supreme Court of Appeals held, in partial 

reliance on Goss v. Lopez, that a student is entitled to minimal procedural due process, 

consisting of an opportunity to explain the student’s version of the wrongdoing and the 

presence of another adult, before moderate corporal punishment may be administered.4? 

Local school boards promulgating corporal punishment regulations would be 

well advised to draft rules consistent with the standards set forth in this West Virginia 

decision and to incorporate the judicial inquiry set forth in the Cole case into their reg- 

ulations. 

Suspension and Expulsion 

Suspension and expulsion constitute two of the most drastic disciplinary actions 

available to school authorities. During the 1960s courts began to recognize that stu- 

dents had a right to procedural due process in connection with school suspensions and 

expulsions.4* The Fourteenth Amendment to the U.S. Constitution prohibits states 

from depriving “any person of life, liberty, or property without due process of law.” 

Although the federal courts agreed that students had a right to due process for long term 

expulsions, there was conflict among the federal courts on the form and necessity of 

procedural due process for short-term suspensions. 

In 1975 the U.S. Supreme Court took up the question of what constitutional 

standards would apply to disciplinary action taken by public school officials. In Goss 

v. Lopez, 419 US. 565, 95 S.Ct. 729 (1975), the court asserted that students have con- 

stitutional rights which they do not “shed ... at the schoolhouse door’“4 and that sus- 
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pension from school without due process violates both liberty and property interests 

possessed by public school students. The court specifically found that “due process re- 

quires, in connection with a suspension of 10 days or less, that the student be given oral 

or written notice of the charges against him and, if he denies them, an explanation of the 

evidence the authorities have and an opportunity to present his side of the story.”4° The 

court added that there need be no delay between the giving of notice and the time of the 

hearing. Thus, the court concluded that even a short-term suspension of 10 days or less 

would deprive a student of two protected constitutional interests. The court noted that 

for suspensions exceeding 10 days more formal requirements would be required. 

Following the Goss decision, the Indiana legislature amended the law with re- 

spect to short-term suspensions so that it now contains the requirements set out by the 

Supreme Court in Goss.*® Before students may be removed from school, they must re- 

ceive (1) notice of the charges facing them, written or verbal; (2) if he or she denies the 

charges, a summary of the evidence against him; and (3) an informal opportunity to ex- 

plain his conduct.*’ A principal may suspend a student for up to five school days after 

the hearing is conducted, unless the nature of the misconduct demands immediate re- 

moval of the student from the school. In this situation, procedural due process must 

be carried out as soon as reasonably practical after the suspension.*® 

The Indiana Code defines an expulsion as a separation “from school attendance 

for a period in excess of five days .. . [or] for the balance of the then current semester 

or current year unless a student is permitted to complete required examinations in order 

to receive credit for courses taken in the then current semester or current year. . .”4° 

An expulsion does not include situations where a student is assigned home-bound in- 

struction, or removed from athletics or school sponsored bus transportation. 

The grounds for expulsion and suspension of Indiana public school children are 

specifically set forth by statute which provides that: 
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a. on school grounds immediately before, during, and immediately after school hours and at any 
other time when the school is being used by a school group; 

b. off school grounds at a school activity, function, or event; or 
c. traveling to or from school or a school activity, function, or event. 
d. The following types of student conduct constitute grounds for expulsion or suspension: 
(1) Using violence, force, noise, coercion, threat, intimidation, fear, passive resistance, or other 

comparable conduct constituting an interference with school purposes, or urging other students to 
engage in such conduct; 

(2) Causing or attempting to cause substantial damage to school property, stealing or attempting 
to steal school property of substantial value, or repeatedly damaging or stealing school property of 
small value; 

(3) Intentionally causing or attempting to cause substantial damage to valuable private property, 
stealing or attempting to steal valuable private property, or repeatedly damaging or stealing private 
property; 

(4) Intentionally causing or attempting to cause physical injury or intentionally behaving in such 
a way as could reasonably cause physical injury to any person. Self-defense or reasonable action 
undertaken on the reasonable belief that it was necessary to protect some other person does not, 
however, constitute a violation of this provision; 

(5) Threatening or intimidating any student for the purpose of, or with the intent of, obtaining 
money or anything of value from the student; 

(6) Knowingly possessing, handling, or transmitting a knife or any other object that can reason- 
ably be considered a weapon; 

(7) Knowingly possessing, using, transmitting, or being under the influence of any narcotic drug, 
hallucinogenic drug, amphetamine, barbiturate, marijuana, alcoholic beverage, or intoxicant of any 
kind. Use of a drug authorized by a medical prescription from a physician is not a violation of this 
provision; 

(8) Engaging in the unlawful selling of a controlled substance or engaging in a criminal law vio- 
lation that constitutes a danger to other students or constitutes an interference with school purposes 
or an educational function; 

(9) Failing in a substantial number of instances to comply with directions of teachers or other 
school personnel during any period of time when the student is properly under their supervision, 
where the failure constitutes an interference with school purposes or an educational function; 

(10) Engaging in any activity forbidden by the laws of Indiana that constitutes an interference 
with school purposes or an educational function; 

(11) Violating or repeatedly violating any rules that are reasonably necessary in carrying out 
school purposes or an educational function and are validly adopted by the school; 

(12) In addition to these grounds for expulsion or suspension, a student may be expelled or 
suspended for engaging in unlawful activity on or off school grounds if the unlawful activity may 
reasonably be considered to be an interference with school purposes or an educational function.*° 

Further, any student may be excluded from school subject to procedural due 

process (a) if the student’s immediate removal is necessary to restore order or to protect 

persons on school corporation property; and conduct off school property if the student’s 

presence in school would constitute an interference with an educational function or 

school purpose; (b) if the student’s legal residence is not in the school district’s attend- 

ance area and no transfer has been granted by the school corporation.°*! 

Indiana has established an elaborate and complex procedural scheme to be used 

for expulsions and exclusions.°? The comprehensive set of procedures must be utilized 

once a principal or other school official determines that grounds exist to expel or exclude 
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a student. The first step necessitates that a written charge be filed by the principal with 

the superintendent. If the superintendent decides that there are reasonable grounds for 

investigation or that it is desirable to pursue an investigation, he is required to appoint 

a hearing examiner within one school day after the charge has been submitted to him. 

The hearing officer must be on the school district’s administrative staff, or be its attor- 

ney, or it can be the superintendent himself. The hearing examiner must not be involved 

in any manner with the charge.5>* The hearing examiner must, within two school days 

after his appointment, send a statement to the student and his or her parents explaining 

the procedure for initiating a hearing and advising them of the rule or standard of con- 

duct allegedly violated and the acts constituting the violation. The statement should also 

contain a summary of the evidence to be presented against the student, the penalty, if 

any, requested by the principal, a description of the hearing procedures, and the stu- 

dent’s substantive rights to representation, including counsel, discovery of records and 

witnesses and his or her right to a hearing. It is critical that the hearing examiner’s 

statement specify that a hearing must specifically be requested in writing within ten cal- 

endar days following receipt of the statement, or all rights to contest and appeal the 

punishment are deemed waived. 

If the student requests a hearing, a record must be kept of the proceedings and 

the student is entitled to a report of the hearing examiners findings and recommen- 

dations which will be reviewed by the school superintendent. The superintendent may 

accept, change or revoke the hearing officers recommendation concerning an appropri- 

ate sanction for the student’s misconduct. The superintendent may not impose a more 

severe penalty than that recommended by the hearing examiner. 

The hearing is conducted in a formal manner although the hearing examiner is 

not bound by the rules of evidence or courtroom procedure. The student is accorded 

considerable rights and protections at the hearing. All testimony is taken under oath, 
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the hearing officer may issue subpoenas, and the student, the principal and the hearing 

examiner have the right to cross-examine any witness. In addition, the charged student 

may choose not to testify and cannot be threatened or punished for refusing to testify.>+ 

The decision of the superintendent (based on the hearing examiner’s findings) 

may be appealed to the school board. A parent or student may, within thirty calendar 

days following a hearing, appeal the superintendent’s determination by a written request. 

The school board will make its determination based on the record, but may take addi- 

tional evidence. The school board may deliberate in private with the assistance of legal 

counsel. The governing body may alter the superintendent’s decision by reducing the 

sanction, but it may not increase the penalty beyond that imposed by the 

superintendent.°° 

Any time within thirty days of the governing body’s decision, the student or his 

or her parent may appeal the determination to the county circuit or superior court. The 

trial of the appeal is conducted in the same manner as any other civil action.°® 

Indiana school authorities are not required to consider the “good standing” of a 

student in school, before expelling the student for conduct constituting grounds for ex- 

pulsion under the Indiana Code. In Forest v. School City of Hobart, 498 N.E.2d 14   

(1986) a student was expelled for admitted use of marijuana on the school premises. The 

student argued that the school should have considered his academic standing and general 

good character before expelling him for the remainder of the school year. The court 

rejected the argument. The court did, however, note that the hearing examiner investi- 

gated possible alternative punishments and reviewed the academic and attendance record 

of the student. The court also held that the school’s disciplinary action, expulsion, fit 

the violation of smoking marijuana at school. 

One other important issue was raised in the Forrest case. Schools are not per- 

mitted to engage in differential treatment of students in regard to disciplinary action 
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unless they can show a principled basis for the difference in penalty. School personnel 

should be vigilant in treating students equally for violations of the same rule unless 

sound reasons can be given for treating them differently. 

Academic Sanctions 

Some schools impose academic sanctions on students for misconduct or truancy. 

This practice has been the subject of litigation, although neither the Seventh Circuit 

Court of Appeals nor any Indiana court has entertained this contentious issue at this 

time. Academic sanctions may conflict with state’s compulsory attendance laws. They 

may also be viewed as arbitrary and unrelated to disciplinary purposes. Yet other chal- 

lenges have been based on substantive and procedural due process claims. 

A New York court ruled against a school board policy that excluded students 

from class for poor attendance. The court found the local school regulation in conflict 

with the state’s compulsory education statute.>’ 

An Illinois appeals court ruled that a grade reduction for truant behavior was an 

arbitrary and unreasonable policy.*® 

In a 1984 Pennsylvania case*? a high school honor student was disciplined for 

drinking wine on a field trip. She was suspended for five days, expelled from the 

cheerleading squad and later permanently expelled from the National Honor Society. 

At issue before the court was the school district’s disciplinary policy of reducing grades 

in all classes by two percentage points for each day of suspension. The court ruled that 

the school board’s policy imposing academic sanctions as a disciplinary tool was unrea- 

sonable and improper. The court maintained that it was the state legislature’s implied 

intent to allow students suspended to make up work missed. 
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A Kentucky school division’s policy of imposing a five percentage point re- 

duction for each day of disciplinary suspension was found to be an illegal imposition of 

an additional punishment not contemplated by the Kentucky statute authorizing school 

suspensions.°° 

Search and Seizure 

The Fourth Amendment to the U.S. Constitution provides: “The rights of the 

people to be secure in their persons, papers and effects, against unreasonable searches 

and seizures, shall not be violated, and no warrants shall issue, but upon probable cause 

” Litigation related to student protection against unreasonable searches and related 

privacy rights did not appear until the 1960s when the Fourth Amendment restrictions 

were extended to state governments in Mapp v. Ohio.®! Prior to the 1960s educators 

were viewed as possessing the right to search students based on the common law doc- 

trine of in loco parentis. During the late 1960s and 1970s search and seizure issues 

arising in public schools were extensively litigated in the lower courts. The courts were 

in conflict over how to characterize the role of schoo] authorities in the context of con- 

ducting searches, and the applicability of the Fourth Amendment to public school offi- 

cials. Some courts concluded that school authorities acted as private citizens and 

consequently were not bound by the Fourth Amendment. Other courts adhered to the 

doctrine of in loco parentis and allowed warrantless searches of students. A small 

number of court decisions in the 1970s characterized school officials as state agents 

subject to the probable cause and warrant requirement of the Fourth Amendment. 

On January 15, 1985, the United States Supreme Court in New Jersey v. TLO®? 
  

by a six-to-three vote rendered its first decision on a search and seizure issue involving 
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the public schools. The Supreme Court held that the Fourth Amendment applies to 

searches and seizures conducted by public school authorities but that the probable cause 

standard is not required of public school officials. Instead, the constitutional require- 

ment for public schools is that the search must be reasonable. In other words, school 

officials must have reasonable cause, rather than probable cause to justify a search of a 

student. The court ruled that reasonableness is to be determined by a “twofold inquiry: 

first, whether the . . . action was justified at its inception and second whether the search 

as actually conducted was reasonably related in scope to the circumstances which justi- 

fied the interference in the first place.”°? The court also found that the warrant re- 

quirement of the Fourth Amendment did not apply to school authorities. 

The TLO standard requires educators to act in a reasonable manner considering 

all the circumstances that lead up to the search and cause the educator to continue the 

search. The court said a warrantless search is permissible if the official “has reasonable 

grounds to believe that a student possesses evidence of illegal activity or activity that 

would interfere with school discipline and order.”®* Justice White, writing for the ma- 

jority, also mentioned other factors that should be considered in determining the rea- 

sonableness of any student search. Justice White asserted that the measures adopted in 

conducting the search must be reasonably related to the objectives of the search and not 

excessively intrusive considering the age, sex and nature of the misconduct of the stu- 

dent. The court pointed out in reaching its conclusions that it was balancing a student’s 

interest in privacy with the equally legitimate need to maintain an environment in which 

learning could take place. 

A 1990 Indiana court of appeals decision illustrates how the lower courts have 

interpreted the reasonable suspension standard and treated TLO as a precedent. In 

Berry v. Indiana, 561 N.E.2d 823 (Ind. App. 1 Dist. 1990), a high school student argued 

that a principal’s search of his jacket which contained eight marijuana cigarettes was 
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unreasonable. A teacher had heard the defendant (student) arguing with another stu- 

dent in a restroom over whether the defendant had any marijuana to sell. The teacher 

separated the two and took them to the principal’s office. The principal was told by the 

student that the defendant had marijuana in his possession. The teacher informed the 

principal what he had heard the students arguing about. The principal found the 

marijuana inside a tape cassette case in the defendant’s pocket. As a result, the defend- 

ant was convicted of attempted dealing in marijuana on school property, a felony in 

Indiana. The court found the search was reasonable at its inception because the teacher 

had reported a possible rule violation, which was confirmed by the other student in- 

volved. The court held that simply because another student reports an infraction does 

not necessarily make the search unreasonable. Additionally, the defendant initially de- 

nied possession. Relying on TLO, the court ruled a denial is one factor justifying a 

search to confirm or refute the denial. Finally, the court found the search reasonable in 

its scope because the principal searched the jacket, a likely place to find marijuana if the 

defendant possessed it, and once the principal found the marijuana, he ceased the search. 

Educators welcomed the Supreme Court’s decision in TLO after years of silence 

from the high court on the issue of school-related searches. However, the court’s deci- 

sion left many search issues unresolved. Prominent among these unresolved issues is 

whether individualized suspicion is needed before school authorities find reasonable 

cause to search. In a closely watched Indiana federal district court decision involving 

the use of urine tests to detect drug use among student athletes wishing to participate 

in interscholastic sports, the court departed from the individualized suspicion standard.®> 

While the individualized suspicion requirement had been used in previous drug testing 

cases, the court distinguished the case, concluding that the test was valid since it was 

used only to determine athletic eligibility for student participation in sports. The Sev- 

enth Circuit in 1988 affirmed the decision.®® 
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The high incidence of drug abuse across the country has brought heightened 

awareness and determination on the part of educators to combat the problem. Thus, 

we will look more closely at the Seventh Circuit’s decision. The essential facts in Schaill 

by Kross v. Tippecanoe County School Corp., 864 F.2d 1309 (1988), are that in the 
  

spring of 1986 Tippecanoe County School Corporation responded to information con- 

cerning possible drug use by athletes by ordering the baseball team to provide urine 

samples. Five students out of sixteen produced positive results. Based on those results 

and other reports of drug use in the athletic program, the school system decided to in- 

stitute a random urine testing program for interscholastic athletes and cheerleaders. 

Students challenged the program claiming their Fourth Amendment rights were violated 

absent individualized cause to search. The Seventh Circuit determined that urine testing 

constitutes a search under the Fourth Amendment. However, the court found the 

school district’s random urine testing program reasonable (without individualized suspi- 

cion) for the following reasons: (1) the procedure did not require direct visual observa- 

tion of the act of urination; (2) it was implemented solely with regard to participants in 

interscholastic athletics; (3) it did not result in suspension or expulsion of students 

producing positive results; (4) it required students to sign consent forms that spelled out 

the procedures; (5) it allowed students procedural due process to challenge positive 

urinalysis test; and (6) it was provided at no cost to students. 

A Texas district court considered a similar drug testing program in 1989 and 

concluded the random drug testing program violated the Fourth Amendment.®’ Al- 

though the procedures to be used and the school district’s intent was similar to that in 

Schaill, the Texas program would have involved greater numbers of students because it 

required urine tests of all participants in any extracurricular activity. However, the law 

governing Indiana continues to permit random drug testing of athletes in the manner 

endorsed by the Seventh Circuit Court of Appeals. 
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Generally, courts have upheld the warrantless search of lockers without a stu- 

dent’s permission. Courts have differentiated between locker searches and student 

searches holding that the locker is school property. The court’s reasoning is that stu- 

dents’ expectation of privacy is lessened, where they jointly possess the locker with the 

school. This issue was discussed in a Kansas Supreme Court case where the court held 

that school personnel have a legitimate interest in protecting the school’s educational 

function and to prevent the use of lockers in any illicit manner.°® Although school of- 

ficials authority to inspect lockers is broad, the courts have been reluctant to allow 

school personnel to single out lockers for search purposes without reasonable suspicion 

that specific illicit materials will be found in the locker. Students are viewed by the ju- 

diciary as maintaining some legitimate expectation of privacy in their lockers. 

Locker searches in Indiana are governed by a statute which became law in 1980. 

It provides that students have no expectation of privacy in their school locker or its 

contents. A principal or a designated member of the administrative staff may search a 

student’s locker at any time, but where possible, the search should be conducted in the 

presence of the student. This does not apply to a general search of lockers of all students 

which may be conducted without students present. 

Some school districts have conducted searches for drugs by using drug detecting 

dogs to discover students hiding drugs on their persons, in their lockers, and in their cars. 

A well-known Indiana case, Doe v. Renfrow, 475 F.Supp. 1012 (1979), 635 F.2d 

582 (7 Cir. 1980), cert. denied 451 U.S. 1022 (1981), involved the use of drug detecting 

dogs that were introduced unannounced for five minutes at a time into junior and senior 

high school classrooms. When a dog alerted the handler to the odor of an illegal sub- 

stance, the student was ordered by a police officer to empty the contents of his or her 

pockets or purse onto the desk under the supervision of the school administrator. A 

continued alert by the canine resulted in a nude search. At issue was the search aspect 

Chapter 3 80



of the Fourth Amendment and whether this type of search was reasonable. The federal 

district court found that the use of canines based on general information of drug use by 

students to detect drugs (sniffing students) on school premises was not a search con- 

templated by the Fourth Amendment, rather it was a justifiable measure taken in ac- 

cordance with the in loco parentis doctrine. The court did observe that searches of 

students’ pockets and purses was a search within the Fourth Amendment, but the alert 

by the trained dog constituted reasonable cause to believe the student was concealing 

narcotics. However, the district court did rule the strip search unreasonable based solely 

on the dog’s alert. The Seventh Circuit Court of Appeals affirmed the district court’s 

decision in all respects, although there were two strong dissents. 

The Seventh Circuit was concerned about school administrator’s flexibility and 

held for the school district. However, the Fifth Circuit Court of Appeals specifically held 

that schools may use dogs to sniff a student only when there is individualized, reasonable 

suspicion that the student possesses contraband.’° However, the court upheld the use 

of canines to sniff student’s lockers and cars free from the restrictions of the Fourth 

Amendment. 

Indiana educators are bound by Doe and, accordingly, school authorities may 

use trained dogs to detect drugs in the public schools based on general information that 

a serious drug problem exists in the school. 

With respect to strip searches, because of its intrusiveness, courts have required 

probable cause and substantial evidence. The Seventh Circuit described the extent of the 

intrusiveness this way, “it does not require a constitutional scholar to conclude that a 

nude search of a thirteen-year-old child is an invasion of constitutional rights of some 

magnitude. More than that it is a violation of any known principle of human 

decency.””} 
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As a general rule, in determining the permissible extent or intrusiveness of a 

search, courts balance the severity of the alleged misconduct with the student’s age, sex 

and record in school. The school’s interest in maintaining a safe, orderly environment 

conducive to learning is weighed against the student’s right to privacy and the Fourth 

Amendment’s prohibition against unreasonable search and seizure. The Seventh Circuit 

Court of Appeals, Indiana courts, and Indiana statutory law give Indiana educators 

greater freedom to search students than educators possess in other jurisdictions. 

Student Records 

In 1974 Congress passed the Family Educational Rights and Privacy Act 

(FERPA) also known as the Buckley Amendment which provides protection for the 

privacy interests of students and their parents in connection with school records.’? 

FERPA provides students and their parents with a right of access to the education re- 

cords of the student. Students are given the same rights as parents under the act upon 

reaching age eighteen. Requests for files by parents must be honored within forty-five 

days, and those making the request have the right to make copies of the file, at their own 

expense. If an eligible student or parent wishes to amend a record because it is inaccu- 

rate or misleading, the act provides a process for such challenges.’* A parent or student 

has a right to a hearing if school officials do not alter the file upon the parents initial 

request. The hearing may be conducted by an employee of the school district who does 

not have an interest in the proceeding. The hearing officer must render a written deci- 

sion explaining his or her findings and conclusions. Complaints may be filed with the 

Department of Education alleging violations of FERPA. Violators of the act may lose 

federal funding. 
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FERPA also prohibits the release of any personally identifiable information 

without the expressed written consent from the parent or eligible student except to cer- 

tain specified government agencies and officials. 

However, FERPA does not prohibit disclosure to the public of general informa- 

tion concerning students, such as a student’s name, address, telephone number, date and 

place of birth, field of study, degrees, awards received and participation in school activ- 

ities. In addition, school-wide information regarding student achievement, graduation 

rates, etc., can be disclosed to the public without consent of parents, as long as the in- 

formation does not personally identify students. 

Indiana has enacted legislation dealing with state agencies, including public 

schools, that collect and maintain personal information systems.’ The law prohibits 

the collection of personal information concerning political or religious beliefs. It pro- 

vides that records to the maximum extent possible must be accurate, complete, timely 

and relevant to the needs of the school. A list of all persons or organizations having 

regular access to personal information contained in the school files must be kept. The 

Statute also requires furnishing prior notice to an individual before personal information 

regarding the individual is provided to any person under compulsory legal process. 

Moreover, the law requires schools to refrain from providing lists of the names and ad- 

dresses of individuals for commercial or even charitable solicitation purposes. 
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First Amendment Responsibilities 

Freedom of Speech 

The hallmark of civil liberties in the United States is the First Amendment. The 

First Amendment states “Congress shall make no law respecting an establishment of 

religion, or prohibiting the free exercise thereof, or abridging the freedom of speech, or 

of the press; or the right of the people peaceably to assemble, and to petition the Gov- 

ernment for a redress of grievances.” 

Justice Cardoza said of freedom of speech, it is “the matrix, the indispensable 

condition, of nearly every other form of freedom.”’> 

The major issue that arises in the public educational setting is what are the limits 

of student expression that are entitled to constitutional protection under the First 

Amendment. To what extent are school officials permitted to impose limits on student 

expression? Prior to the 1970s, school authorities assumed virtually unrestricted control 

over students via the common law principle of in loco parentis. As long as teachers and 

administrators acted in a reasonable manner they were accorded wide discretion, enjoy- 

ing the same rights of parents in controlling their children. 

The privilege doctrine pertaining to control of student expression enjoyed by 

school authorities changed in the landmark student expression decision of Tinker v. Des 

Moines Independent Community School District, 393 U.S. 503, 89 S.Ct. 733 (1969). In 

a statement that has been cited often in subsequent student expression cases, Justice 

Fortas seemed to capture the philosophy that would guide student expression 

jurisprudence for nearly two decades, “First Amendment rights, applied in light of the 

special characteristics of the school environment, are available to teachers and students. 
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It can hardly be argued that either students or teachers shed their constitutional rights 

to freedom of speech or expression at the schoolhouse gate.”’° The court viewed the 

public schools as marketplaces of ideas, which to school authorities and lower courts 

seemed to emphasize student first amendment rights of expression over school authori- 

ties control of students. 

In Tinker the court considered whether high school students had the right to 

wear black armbands in school as a protest against the Vietnam War. The school ad- 

ministration had prohibited the wearing of black armbands as a silent protest against the 

war. The court reversed the school officials’ suspension of the students who wore black 

armbands in class. The court ruled that students were protected by the First Amend- 

ment and they had the right to engage in symbolic speech as an extension of free speech 

for purposes of the First Amendment. The court concluded that school authorities may 

not discipline students for exercising their free speech rights unless they can establish 

that there were facts that reasonably led them to forecast substantial disruption of or 

material interference with school activities or unless school officials prove that the ac- 

tivity did in fact materially and substantially disrupt the school. The court also held that 

student expression could be regulated if the speech “collided with the rights of others.”7? 

However, any reason given by school officials to restrict students’ right of free speech 

must be premised on other than “undifferentiated fear or apprehension of a 

disturbance.”’® The court emphasized that unpopular views that might cause discomfort 

among faculty and students could not be curtailed simply to avoid an unpleasant situ- 

ation. 

Many legal commentators saw the Tinker decision as a substantial victory for 

student rights in the public schools. Of course, the decision came at the height of the 

civil rights era and the protest movement against the Vietnam War. The progeny of 

Tinker greatly expanded the free expression rights of students. However, many educa- 

Chapter 3 85



tors were critical of a loss of control over the public schools. In a strong dissent in 

Tinker, Justice Black expressed many educators concern over the consequence of the 

majority opinion, “After the court’s holding today some students. . . will be ready able 

and willing to defy their teachers on practically all orders... it is nothing but wishful 

thinking to imagine that young, immature students will not soon believe it is their right 

to control the schools.”7° 

However, Indiana educators are not required to wait for a disruption of the ed- 

ucational system to take place before they are permitted to limit speech activity. In an 

Indiana district court case, Dodd v. Rambis, 535 F.Supp. 23 (1981), the court discussed 

the “reasonable forecast” rule and emphasized that in determining whether a student’s 

First Amendment rights have been violated, a court must consider all of the circum- 

stances confronting the school authorities which might reasonably forecast a disruption 

of the educational process. In Dodd, five students who had been suspended or expelled 

for distributing leaflets which advocated a “walk out” from high school classes and in- 

forming students of the “walk out” brought an action against the principal, the super- 

intendent and members of the school board for infringing on their free speech rights. 

The court found that the students conduct fell within the protective umbrella of the First 

Amendment. The school district presented evidence that twenty-four hours before the 

students distributed the leaflets, a walkout had occurred at the school. The walkout re- 

sulted in the physical disruption of classes. School authorities testified that on the day 

of the walkout the general atmosphere of the school was noisy and rowdy. The school 

officials claimed that the disruption of the leaflets calling for a second walkout would 

have resulted in a substantial disruption of or material interference with the activities 

of the school unless appropriate action was taken. The court ruled that the principal 

and school officials were proper in their actions, although only four students actually 
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walked out. The court also expressed its reluctance to substitute its judgment for that 

of school officials where there is a substantial and reasonable basis for action taken. 

Decisions of the United States Supreme Court during the late 1980s indicate the 

court’s willingness to give educators more school control over students and tend to de- 

emphasize student’s right of free expression. In 1986 in Bethel School District _v. 
  

Fraser, 106 S.Ct. 3159, the Supreme Court handed down its second major ruling on 

student expression in the public schools. The case involved a nominating speech given 

by a high school senior who referred to his candidate, according to Justice Burger, in 

terms of “an elaborate, graphic and explicit sexual metaphor.”®° Approximately 600 

members of the student body attended the “school-sponsored educational” assembly. 

The student had been warned not to give the speech by two teachers. The court found 

that school officials have broad authority to punish students for using sexually sugges- 

tive speech, even if it does not threaten substantial or material disorder. 

Justice Burger wrote the majority opinion in Bethel and took up the issue of the 

proper role of school officials in their control of the educational process. Justice Burger 

explained that the public schools have the responsibility to “inculcate the habits and 

manners of civility as values in themselves conducive to happiness and as indispensable 

to the practice of self-government in the community and nation.”®! The court ruled that 

school authorities may determine what manner of speech in the classroom or in school 

assembly is inappropriate. The court stressed the point that vulgar and lewd speech 

actually undermines the school’s basic educational mission of transmitting “the shared 

values of a civilized social order.”8? The court also affirmed that school authorities 

continue to operate in accordance with the in loco parentis doctrine especially with re- 

spect to a “captive audience.”®? 

While the court upheld the Tinker decision in the Bethel case with respect to 

continuing First Amendment protection for political, personal, or religious speech, it 
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made it clear that student expressive rights are not co-extensive with those of adults. 

The court did not protect speech which it deemed to intrude upon the work of the 

school. The court made it clear that vulgar and indecent speech can be punished and 

prohibited in classrooms, assemblies and other school sponsored educational activities. 

The decision also provides school administrators and teachers wide discretion in deter- 

mining what constitutes lewd, indecent or inappropriate speech. It leaves open the 

question of whether students may be punished for vulgar and offensive language that 

occurs on school premises, outside of the classroom or in a school assembly which is not 

part of a required school activity. 

The area of symbolic speech rights was litigated in Indiana in Banks v. Muncie 

Community Schools, 433 F.2d 292 (1970). A lawsuit was commenced to enjoin the 
  

school from using symbols related to the Confederacy, such as the school nickname, 

rebels, and the school’s flag, a Confederate flag. Black students who were upset by the 

use of the symbols argued that they were offensive to the black students and discouraged 

them from participating in extracurricular activities. Although the court agreed that the 

symbols were offensive and should have been removed through school policy, the court 

found no constitutional violation. The court emphasized that such a decision should 

be left to school officials and not judges. 

Freedom of Press 

Most public schools support several publications such as the student newspaper. 

The issue of the extent of First Amendment protection accorded to student newspapers 

and concomitantly the permissible degree of control which school authorities may exer- 

cise over student publications was the subject of considerable litigation in the 1970s and 

1980s. The litigation resulted in conflicting rulings among the federal circuit courts and 
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a confusing body of law. Thus, the landmark Supreme Court decision, in Hazelwood 

School District v. Kuhlmeier®* coming in 1988 erased much of the uncertainty as to the 

constitutional rights of students with respect to student publications. The court by a 

vote of 5-3, granted educators broad editorial control over curricular publications; thus, 

substantially restricting student freedom of the press in school sponsored publications. 

The Hazelwood case involved a high school principal’s decision to excise six 

student written articles from the school newspaper. One article dealt with the personal 

experiences of three students who became pregnant and the other articles discussed the 

effects of divorce or children, teenage pregnancy, and runaways. All of the students 

working on the school newspaper were enrolled in a journalism class responsible for 

writing and distributing the newspaper. The court held that “a school need not tolerate 

student speech that is inconsistent with its basic educational mission”®> leaving the de- 

finition of what is appropriate speech to school authorities. The court held that school 

authorities may “exercise editorial control over the style and content of student speech 

in school-sponsored expressive activities so long as their actions are reasonably related 

to legitimate pedagogical concerns.”®® 

The court held that a curricular related student newspaper is not a public forum 

for student expression. Accordingly, in a nonpublic, closed forum school officials are 

entitled to make and enforce regulations that are related to legitimate pedagogical con- 

cerns. The court distinguished Tinker, supra, where a student expressed personal views 

on the school premises from school created and school sponsored expression. A school 

may set standards even “high standards’®’ for speech associated with the curriculum. 

The court defined curriculum in rather sweeping terms, as activities “whether or not they 

offer in a traditional classroom setting, so long as they are supervised by faculty mem- 

bers and designed to impart particular knowledge or skills to student participants and 

audiences.”®® The key issue in Hazelwood in terms of school control over student pub- 
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lications centers around the school-sponsored curriculum notion. School authorities 

retain control over student publications (and the court noted theatrical productions) 

when the publication is school sponsored or related to the curriculum as long as the 

schools’ actions have a valid educational purpose. 

However, the Supreme Court decision in Hazelwood does not permit school au- 

thorities to censor student publications that are not school sponsored, such as unofficial 

underground newspapers. The Tinker doctrine applies to underground newspapers, thus 

school officials must show that the newspaper materially disrupted school activities be- 

fore punishing students for distributing the newspaper.®? 

School authorities can establish reasonable regulations with respect to the time, 

place, and manner of distribution of non-school sponsored student publications. 

Some school districts condition the distribution of nonschool-sponsored, student 

written publications on approval by school officials. This policy raises the First 

Amendment issue of prior restraint. The court in Hazelwood specifically did not rule 

on school policies requiring students to submit unofficial newspaper materials they wish 

to distribute on school grounds to school officials for prior approval. However, the 

court cited approvingly cases that permit properly designed and procedurally fair sys- 

tems of prior review. 

The Seventh Circuit Court of Appeals in Fujishima v. Board of Education, 460 

F.2d 1355 (1972), upheld a school district’s authority to promulgate reasonable, specific 

regulations regarding the time, manner and place of distributing nonschool-sponsored 

student publications. However, the court concluded that requiring prior approval of 

publications before distribution was unconstitutional as a prior restraint in violation of 

the First Amendment. 

Indiana educators, then, may regulate the time, manner, and place in which dis- 

tribution of written underground materials may occur. However, school officials cannot 
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“require a student to obtain administrative approval of the time, manner and place”?° 

of the distribution of the written material. Additionally, school authorities cannot re- 

quire students to submit publications for review in advance of distribution. The Tinker 

forecast rule (substantial disruption), as discussed above, is the formula to be used in 

determining whether a student may be punished for exercising his or her free speech 

rights. 

School officials are free to establish rules and discipline students who publish and 

distribute on school premises obscene or libelous material. 

A 1989 Ninth Circuit Court of Appeals decision®! supported school officials who 

refused to allow the printing of an advertisement submitted by Planned Parenthood for 

publication in the school’s newspapers, yearbooks, and athletic programs. The court’s 

decision relied heavily on Hazelwood, supra, and rejected the argument that the school 

district had established an open forum in any of its publications. The court noted that 

the school district had promulgated written guidelines regarding publications which 

governed high school principals. The advertisement listed some of the services that 

Planned Parenthood offered such as birth control methods, gynecological exams and 

pregnancy counseling and referral. The school district argued that it did not reject the 

advertisements because it disagreed with the philosophy of the message, but based its 

refusal on legitimate educational reasons. The school district won the case arguing that 

the public might erroneously believe that the school was endorsing Planned Parenthood; 

that the ad might distract from the legitimate educational process by causing controversy 

among parents and students and that the school did not want to open their publications 

to other groups that might have opposing views. 
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Freedom of Religion 

The relationship between religion and the public schools has been a perennial 

controversial issue in the United States. The religion clauses of the First Amendment 

of the United States Constitution provide that “Congress shall make no law respecting 

an establishment of religion or prohibiting the free exercise thereof.” These apparently 

straightforward clauses have been the cause of considerable confusion, controversy and 

litigation during the past forty years. James Madison, who along with Thomas Jefferson 

are generally acknowledged to be the authors of the First Amendment, predicted the 

continuing controversy over the meaning and application of the First Amendment when 

he said, “it may not be easy, in every possible case, to trace the line of separation, be- 

tween the rights of the religious and the civil authority, with such distinctness, as to 

avoid all collisions and doubts on unessential points.”°? 

John Adams noted that the First Amendment would mean that “Congress will 

never meddle in religion.”?? Thomas Jefferson coined the metaphor “wall of separation 

between Church and state” to express his lifelong view of the proper relationship be- 

tween Church and state. 

Indeed, members of the Supreme Court have interpreted the meaning of the First 

Amendment repeatedly and frequently recognized the difficulty in balancing the Estab- 

lishment and Free Exercise Clauses of the First Amendment. In the landmark Estab- 

lishment Clause decision, Everson v. Board of Education,?* the court analyzed and 
  

incorporated the history of the First Amendment into its opinion. In Everson, parents 

were reimbursed for bus fares paid to send their children to parochial schools. The court 

upheld public funding of transportation for parochial school students, finding the 

transportation program analogous to providing public safety services such as police and 

fire protection. 
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Justice Hugo Black wrote the majority opinion in Everson in which he analyzed 

the meaning of the First Amendment: 

The establishment of religion clause of the First Amendment means at least this: Neither a state nor 
the Federal government can set up a church. Neither can pass laws which aid one religion, aid all 
religions, or prefer one religion over another. Neither can force nor influence a person to go or to 
remain away from church against his will or force him to profess a belief or disbelief in any religion. 
No person can be punished for entertaining or professing religious beliefs or disbeliefs, for church 
attendance or non-attendance. No tax in any amount, large or small, can be levied to support any 
religious activities for institutions, whatever they may be called, or whatever form they may adopt to 

teach or practice religion. Neither a state nor the Federal Government can, openly or secretly, par- 
ticipate in the affairs of any religious organizations or groups and vice-versa. In the words of 
Jefferson, the clause against establishment of religion by law was intended to erect “a wall of sepa- 
ration between church and state.** 

Although four justices dissented in Everson, all nine justices seemed to embrace 

Thomas Jefferson’s notion of a “wall of separation” between church and state. The “wall 

of separation” concept became firmly established as a cornerstone watchword for sub- 

sequent first amendment analysis. From the perspective of future First Amendment 

problems related to education, Justice Rutledge, speaking for the dissenters in Everson, 

provided this striking prognosis: “Two great drives are constantly in motion to abridge, 

in the name of education, the complete division of religion and civil authority which our 

forefathers made. One is to introduce religious education and observances into the 

public schools, the other, to obtain public funds for the aid and support of various pri- 

vate religious schools.”?® 

Since Everson the United States Supreme Court has adhered to one constitu- 

tional principle in a consistent manner with respect to separation of church and state. 

The court has maintained that neutrality is what is required of states. The state must 

confine itself to secular objectives, and neither advance nor impede religious activity.?’ 

The Supreme Court has fastened onto the idea of governmental neutrality as the central 

theme for regulating church-state relations.?® 

In 1971 the Supreme Court developed a three criteria test to determine state 

neutrality in Lemon v. Kurtzman, 403 U.S. 602, 91 S.Ct. 2015 (1971). The Supreme 

Court has relied on the three-prong test of Lemon in every case involving the relation- 
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ship between government and religion in education since 1971. The three tests artic- 

ulated by Lemon are as follows: First, the statute must have a secular legislative 

purpose; second, its principal or primary effect must be one that neither advances nor 

inhibits religion . . .; finally, the statute must not foster “an excessive government 

entanglement with religion.” The test is commonly referred to as the Lemon test or the 

tripartite test. 

Religious Activities 

Prayer and Bible Reading 

On the last decision day of 1961, the Supreme Court in Engel v. Vitale, 370 U.S. 

421, 82 S.Ct. 1261 (1962), ruled that the Regents’ prayer prescribed by the school au- 

thorities of the State of New York could not constitutionally be made a part of the 

state’s public education program. The prayer read: “Almighty God, we acknowledge our 

dependence on Thee, and we beg Thy blessings upon us, our parents, teachers, and our 

Country.”°? The court ruled that the state sponsored prayer violated the Establishment 

Clause of the First Amendment. 

In 1963 the Supreme Court extended its position on school sponsored prayer in 

the companion cases of School District of Abingdon Township v. Schempp and Murray 

v. Curlett, 374 U.S. 203, 83 S.Ct. 1560 (1963). These cases challenged Pennsylvania and 

Maryland statutes that allowed prayers and Bible reading at the opening of each school 

day. Children were excused from the exercise upon parental request. However, the 

court ruled that the religious practices and the statutes requiring them, violated the es- 

tablishment clause. 
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At the time of the court’s 1963 decision, thirty-seven states allowed such exer- 

cises. Thirteen of the states mandated them.!°° 

Reaction to the school prayer decisions since the 1960s has been strong, and 

some legislatures have passed legislation that variously authorizes silent prayer, medi- 

tation, voluntary prayer, or moments of silence during the public school day. In fact, 

twenty years after the Engel and Schempp decisions, nearly half of the states had enacted 

laws permitting a moment of silence, including prayer, in their public schools.!°! 

The Supreme Court rendered a decision in 1985 dealing with the issue of state 

imposed silent meditation or voluntary prayer. In Wallace v. Jaffree, 472 U.S. 38, 105 

S.Ct. 2479 (1985), a majority held that an Alabama statute authorizing a one-minute 

period of silence in public schools “for meditation or voluntary prayer” was unconstitu- 

tional because it violated the Establishment Clause of the First Amendment. Justice 

John Paul Stevens, writing for the majority, emphasized that the legislative purpose in 

passing the statute was improper because it constituted an effort to endorse religion. 

The court devoted much of its decision to an inquiry into the intent of the statute. If 

the intent is to promote religious purposes, as the court found in Wallace, or to em- 

phasize voluntary prayer over meditation then the court will find an establishment clause 

violation. 

The court left open the possibility that statutes permitting a moment of silence, 

meditation or prayer might be constitutional. Justice O’Connor, in her concurring 

opinion, rejected the Lemon test as applied, and suggested her own test to determine 

whether the statute’s purpose 1s valid. She asks “whether the government’s purpose is 

to endorse religion . . . the crucial question is whether the state has conveyed or at- 

tempted to convey the message that children should use the moment of silence for 

prayer.”1° 

Indiana law provides for meditation or silent prayer: 
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Voluntary Religious Observance - Silent Period. In each public school classroom, at the opening of 
each school day the teacher in charge may or, if directed by his governing body, shall conduct a brief 
period of silent prayer or meditation with the participation of all students assembled. This silent 
prayer or meditation is not a religious service or exercise and may not be conducted as one, but is 
an opportunity for silent prayer or meditation on a religious theme for those so inclined or a moment 
of silent reflection on the anticipated activities of the day.'°? 

Whether the Indiana statute is constitutional would turn on the courts’ inter- 

pretation of the legislative history and intent of the law. 

Another volatile issue involving school prayer is prayer at graduation ceremonies. 

The majority of courts have ruled that prayers at graduation ceremonies are inconsistent 

with the Lemon test and consequently violate the Establishment Clause.!°* The First 

Circuit Court of Appeals in a 1990 decision, upheld a district court’s ruling that the 

practice of having a benediction and invocation delivered at public school graduation 

ceremonies has the unconstitutional effect of advancing religion.!°> the United States 

Supreme Court has granted certiorari of this case, and it will be heard during the fall 

term of 1991. 

In 1989 the Eleventh Circuit Court of Appeals ruled that pre-game invocations 

at public school athletic events violate the First Amendment.!°© The Supreme Court 

refused to review the decision. 

The Supreme Court in Stone v. Graham, 449 U.S. 39, 101 S.Ct. 192 (1980), 

struck down a Kentucky statute requiring the posting of the Ten Commandments in all 

public school classrooms. The court found that the statute violated the establishment 

clause. Indiana educators should be aware that no court has ever declared that a vol- 

untary private prayer uttered at school by a student is impermissible (as long as it does 

not interfere with the educational process). To the contrary, in Wallace, Justice 

O'Connor said “Nothing in the United States Constitution as interpreted by this court . 

.. prohibits public school students from voluntarily praying at any time before, during, 

or after the school day.”!°’ 
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Additionally, the Supreme Court has not precluded the study of religion or the 

Bible in the public schools. In School District of Abingdon Township, supra., the court 
  

explained, “It certainly may be said that the Bible is worthy of study for its literary and 

historic qualities. Nothing we have said here indicates that such study of the Bible or 

of religion, when presented objectively as a part of a secular program of education, may 

not be effected consistently with the First Amendment.”!°® Thus, public schools may 

use the Bible or other religious literature in studying history, government, culture, civ- 

ilization or ethics but not to promote religion. Educators must be sensitive and careful 

not to use the Bible or studies about religion from a proselytizing Christian orientation 

or approach. Rather, classes must be taught in an objective manner.!°° 

Equal Access Act and Voluntary Student Religious Meetings 

In 1984 Congress adopted the Equal Access Act. The Equal Access Act makes 

it unlawful for public secondary schools that receive federal financial assistance and that 

have created a “limited open forum” to deny equal access or fair opportunity to, or dis- 

criminate against, any “student initiated” non-curriculum-related groups on the basis of 

the religious, political, or philosophical content of their speech.!!° A “limited open fo- 

rum” exists, according to the Act, and the equal access requirements are triggered, 

whenever a public school “grants an offering to or opportunity for one or more non- 

curriculum related student groups to meet on school premises during noninstructional 

time.”!1! 

For the first time in Board of Education of Westside Community Schools v. 
  

Mergens, the Supreme Court ruled on the legality and constitutionality of student initi- 

ated voluntary religious activities on public school premises.!!?_ School authorities re- 

fused to grant official recognition to a Bible study group that had been meeting on 
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school premises after school. A student, Bridget Mergens, claimed that the high school 

officials discriminated against the religious group in not providing a faculty sponsor. A 

faculty sponsor was necessary under school rules for full school recognition which ac- 

cordingly provided for access to the schoo! newspaper, bulletin board, the public address 

system and annual Club Fair. 

By an eight to one vote, the Supreme Court held that the Equal Access Act does 

not violate the Establishment Clause of the First Amendment. Second, the court held 

that the school had violated the student’s rights under the Equal Access Act. 

The court’s interpretation of the Act is very significant to educators because the 

court defined and analyzed the meaning of “limited open forum.” Once a limited open 

forum is created by a public school, school authorities cannot discriminate against stu- 

dents who want to conduct a meeting within that forum on the basis of religious, poli- 

tical, philosophical or other content of the speech at such meetings. The court 

concluded that a limited open forum is created when a school permits one or more 

noncurriculum related student groups to meet. A noncurriculum related student group, 

according to the majority in Mergens, is any student group that does not directly relate 

to the body of courses offered by the school. Justice O'Connor then set forth five 

characteristics of student groups, any one of which would allow a group to qualify as a 

curriculum-related group. The five distinguishing characteristics are: (1) A student 

group directly relates to a school’s curriculum if the subject matter of the group is ac- 

tually taught; (2) or will soon be taught, in a regularly offered course; (3) if the subject 

matter of the group concerns the body of courses as a whole; (4) if participation in the 

group is required for a particular course; (5) or if participation in the group results in 

academic credit. Any group meeting at least out of these characteristics will not trigger 

the Act’s requirements. Therefore, whether a student group is noncurriculum related, 

triggering the Act, will depend on the school’s individual curriculum. 
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If a public high school has at least one “noncurriculum related student group” 

then Mergens holds that it must recognize a wide array of groups (if they apply for re- 

cognition) regardless of the philosophical, political, religious, or other content of their 

members’ speech. This may be a troublesome prospect for some school districts that 

do not wish to relinquish control of the school facility to potentially divisive groups such 

as the Ku Klux Klan or other hate groups. Groups that form along racial or even reli- 

gious lines may cause strife among students and ruin a positive school climate. School 

authorities do possess the legal authority to determine whether they will be subject to 

the Equal Access Act. The Act does not apply to schools that permit only student 

groups directly related to the curriculum to meet on school premises. In Mergens the 

court provided several definitions of groups that directly relate to the curriculum. In 

light of the Mergens decision, the easiest way to conform to the requirements of main- 

taining a closed forum is to award credit for participation in all school approved clubs. 

The important point for school authorities desiring to avoid conflict and difficulty 

caused by divisive student groups is simply to recognize only those clubs “directly re- 

lated” to the school curriculum. 

Release Time for Religious Instruction 

Two important United States Supreme Court decisions address the issue of pub- 

lic school accommodation regarding student released time for religious instruction. In 

1948 in McCollum v. Board of Education!!* the Supreme Court invalidated a public 
  

school program that excused students from regular class activities so they could attend 

private religious instruction classes, at their parents request, in the public school facility. 

Students who did not participate continued to study secular subjects. The court struck 

Chapter 3 99



down the practice as a violation of the Establishment Clause because the program aided 

religion. 

In Zorach v. Clausen,!!4 a Supreme Court case decided by a six to three vote, a 
  

mere four years after McCollum, the court upheld dismissal of students from school, 

during the school day, to permit them to pursue religious instruction off the school 

premises. The court distinguished Zorach from McCollum on the basis of where the 

religious instruction took place. In Zorach religious instruction did not occur on public 

school property. Another release-time issue surfaced in 1981 before a tenth circuit court 

of appeals. The court invalidated Utah state policy which allowed public-school credit 

for religion courses taken at parochial schools during “release time.”!!°5 

Indiana provides for release time permitting a child to attend a school for reli- 

gious instruction, upon parental request, for a period or periods not to exceed one hun- 

dred and twenty (120) minutes in the aggregate in any week.1!© The Indiana Code 

allows for voluntary religious observance on school premises during the regular school 

day, but it must be in addition to the regular six and one-half hour school day.!!” School 

employees cannot encourage student attendance at these observances and schools must 

notify all students and their parents in writing of any religious observance. Students 

may elect not to participate. Any religious group which does not accept the religious 

observance is entitled to the use of the school building during the time set for religious 

observances.!1® The statute does not explain who supervises or conducts the 

observance. It also does not mention whether religious instruction, which would clearly 

be unconstitutional, is contemplated at a religious observance. 
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Equal Protection and Student Classification 

The equal protection clause of the Fourteenth Amendment provides that”... 

No state shall... deny to any person within its jurisdiction the equal protection of the 

laws.” The equal protection clause is discussed in detail with respect to the rights of 

teachers in Chapter Five. The guarantees of the Fourteenth Amendment extend to 

students. 

In Brown v. Board of Education!!® the Supreme Court explained the meaning 
  

and intent of the Fourteenth Amendment’s equal protection clause in this passage: 

Today, education is perhaps the most important function of state and local governments. Compul- 
sory school attendance laws and the great expenditures for education both demonstrate our recogni- 
tion of the importance of education to our democratic society. It is required in the performance of 
our most basic public responsibilities, even service in the armed forces. It is the very foundation of 
good citizenship. Today it is a principal instrument in awakening the child to cultural values, in 
preparing him to adjust normally to his environment. In these days it is doubtful that any child may 
reasonably be expected to succeed in life if he is denied the opportunity of an education. Such an 
opportunity, where the state has undertaken to provide it, is a right which must be made available to 
all on equal terms. '*° 

Once a state decides to provide education (and all states by statute or constitu- 

tion do provide education), it must be provided to all on an equal basis. The United 

States Constitution does not contain any language referring to education. While most 

people believed that the Brown decision stood for the proposition that every child had 

a constitutionally protected right to attend school, the Supreme Court has ruled that 

education is not a fundamental right. In San Antonio Independent School District_v.   

Rodriguez, 411 U.S. 1, 93 S.Ct. 1278 (1973) and in Plyler v. Doe, 457 U.S. 202, 102 S.Ct. 

2382 (1983) the Supreme Court stated that “Public education is not a right granted to 

individuals by the Constitution.”!*4 However, as the court so forcefully stated in 

Brown, all students have the right to have the opportunity of an education, which must 

be made available on equal terms to them, once a state chooses to provide a system of 

schooling. 
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In addition to the protections from discrimination that students derive from the 

equal protection clause, discrimination on the basis of race, sex, national origin, age, 

religion and alienage, is also variously prohibited by federal and state legislation. Con- 

gress has passed major pieces of legislation that create rights against discrimination. 

Title VI of the Civil Rights Act of 1964 prohibits discrimination on the basis of race, 

color, or national origin in any program receiving federal financial assistance.'?72 A 

program that does discriminate may lose its federal assistance. Title IX of the Education 

Amendments of 1972 prohibits discrimination on the basis of gender in programs re- 

ceiving federal assistance.!** The Equal Educational Opportunity Act provides that 

“No state shall deny equal educational opportunity to an individual on account of his 

or her race, color, sex or national origin.'*+ In addition, Section 504 of the Rehabili- 

tation Act of 1973 and the Education for All Handicapped Children Act renamed in 1990 

as Individuals with Disabilities Education Act (IDEA) prohibit discrimination against 

individuals based on their disabilities (Section 504 and IDEA are dealt with extensively 

in Chapter 4). 

Indiana statutory law specifically prohibits any public school from segregating, 

separating or discriminating against any of its students on the basis of race, creed, color 

or national origin.!2° In addition the Indiana General Assembly established an equal 

educational opportunity policy of the state in 1973. It provides that the state will 

... provide, furnish and make available equal, non-segregated, non-discriminatory educational op- 
portunities and facilities for all regardless of race, creed, national origin, color or sex; [and] provide 
and furnish public schools and common schools equally open to all and prohibited and denied to 
none because of race, creed, color or national origin . . .'*° 

Chapter 3 102



Classification of Married and Pregnant Students 

The courts have divided over the question of how much control the school may 

exercise over married students. Early cases on the subject, in the 1950s and 1960s, gen- 

erally upheld the right of school authorities to prohibit married students from attending 

school or participating in any extracurricular activities. In support of such restrictions, 

school officials argued that such rules discouraged student marriages and assisted those 

who had chosen marriage by avoiding time-consuming activities.!?’ 

However, more recently courts have held that married students cannot be pre- 

vented from attending school or participating in either interscholastic sports or other 

school-related activities. In Davis v. Meek, an Ohio federal court stated that to justify 

such a rule the school must demonstrate some compelling interest in restricting married 

students from such activities.128 An Indiana court of appeals ruled that a school district 

and athletic association rule prohibiting married high school students from participating 

in athletic and extracurricular activities denied the students equal protection of the laws 

under the Fourteenth Amendment.!?° 

School authorities also have less regulatory control than in the past, with respect 

to pregnant students. Title IX regulations prohibit the exclusion of pregnant students 

or students who have had an abortion. Separate schools or educational programs for 

pregnant students are permissible, but participation must be voluntary for the 

student.!?° 
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Classifications Based on Sex 

Title IX of the Education Amendments of 1972 Act provides that no person shall 

be excluded from participation in, be denied the benefits of, or be subjected to discrimi- 

nation under any educational program or activity receiving federal financial assistance 

on the basis of sex.!3! 

Title IX generally prohibits excluding a male or female from a class solely be- 

cause of sex or offering separate courses for boys and girls. However, sex education 

classes may be taught separately. Physical education instructors may classify students 

by physical ability and separate males and females for participation in contact sports.13? 

With respect to extracurricular sports participation, Title IX allows schools to 

establish separate teams when team selection is based on competitive skill or the activity 

is a contact sport. Courts generally hold that noncontact sports must be open equally 

to both sexes where only one team is supported by the school.'3* In Haas v. South 

Bend Community School Corp., 259 N.E.2d 495 (1972) the Indiana Supreme Court in- 

validated an Indiana High School Athletic Association rule prohibiting “mixed” partic- 

ipation in noncontact sports where there were no comparable girls’ programs. However, 

an Indiana court held that when a comparable girls team is available, then requests by 

females to be permitted to try out for a place on the boys team may be constitutionally 

denied.!34 

We turn now to the issue of participation by both sexes in contact sports. The 

courts are split on whether girls have the right to play on boys teams in contact sports. 

However, girls have won a substantial number of victories to try out for boys teams in 

competitive contact sports. 

The United States Circuit Court of Appeals for the Ninth Circuit recently held 

in Clark v. Arizona Interscholastic Association, 886 F.2d 1191 (1989), that a rule pro- 
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hibiting boys from playing on girls’ volleyball teams does not deny the boys equal pro- 

tection even where there are no separate boys volleyball teams. Other courts have 

reached similar conclusions with respect to excluding boys from girls teams. 

Curriculum 

The philosopher Reinhold Niebuhr is quoted as saying, “Give me the serenity to 

implement the curriculum when I must, the courage to improve the curriculum where I 

can, and the wisdom to know one from the other.”!3> Niebuhr is eloquently depicting 

the difficulties that educators encounter in the decision making context of curriculum 

development and implementation. Ralph Tyler identified three major sources of the 

curriculum: society, learners, and knowledge.'3® Curriculum makers must consider in- 

formation, beliefs and values from each source. Curriculum decision makers operate in 

a broad social and cultural environment that imposes many constraints. Parents and 

interest groups of all kinds attempt to influence the curriculum, experiences and infor- 

mation provided in public schools. The curriculum of a school reflects the consensus 

of pressures and interests brought to bear on the school by parents and organized 

groups. Though the final curriculum is created by professional educators and adopted 

by school boards and state educational agencies, the influence and efforts of special 

pressure groups and organizations cannot be underestimated. Major educational prob- 

lems may result from clashes among interest groups, parents, teachers, politicians, and 

school officials in the making of curriculum decisions. As a consequence of these con- 

flicts, individuals and groups have looked to the judiciary to decide matters related to the 

public school curriculum. 
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Virtually every court that has commented on the matter has acknowledged a 

grant of broad discretion in school authorities in matters relating to the method of 

teaching, decisions regarding the curriculum, and the selection of books to be used in the 

public schools. However, the discretion lodged in school officials is not completely un- 

fettered by constitutional considerations of the rights of students and teachers. The 

United States Supreme Court said: “by and large, public education in our Nation is 

committed to the control of state and local authorities. Courts do not and cannot in- 

tervene in the resolution of conflicts which arise in the daily operation of school systems 

and which do not directly and sharply implicate basic constitutional values.”!37 

Most state legislatures have granted primary responsibility for public school ed- 

ucation in local school boards, which generally have considerable power to regulate the 

instructional program. Indiana, by statute, has specifically lodged the governance of 

public school education to local school boards.!38 Local school authorities have broad 

powers concerning curriculum, textbooks, and other educational matters. Although the 

state board of education adopts textbooks for recommendation to school superinten- 

dents and their advisory committees, school boards may elect a waiver from adoption 

requirements.'3° The state department of education may recommend to school corpo- 

rations as many as seven textbooks for each subject. The state board of education must 

grant a waiver to the adoption requirements if the request from the local school board 

is reasonable.!° 

An Indiana federal district court has stated that it is generally permissible and 

appropriate for local school boards to make educational decisions based on their per- 

sonal, social, political and moral views.!*! 

The Indiana Supreme Court in a very early case, State Ex Rel. Andrew v. 

Webber, 8 N.E. 708, 108 Ind. 31 (1886), arising out of a dispute between a parent and 

the school district of Laporte, Indiana, was asked to pass judgment on a school curric- 
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ulum matter. As part of the school curriculum, students were required to study and 

practice music. A parent objected to music classes arguing it was not in the best interest 

of his son to attend music class. He asked that his son be excused from music classes. 

The court held that the regulation requiring high school students to study and practice 

music was a valid and reasonable exercise of the discretionary power granted by law to 

school authorities. The court determined that ’the branches of learning to be taught and 

the course of instruction therein” should be left to the discretion of the school board.!4? 

However, the extent to which the state can control the education of children, 

including subjects taught, over the objections of parents was the issue in the landmark 

Meyer v. Nebraska, 262 U.S. 390, 43 S.Ct. 625 (1923) case. The State of Nebraska at- 
  

tempted to outline the teaching of foreign languages to students who had not completed 

the eighth grade in public, parochial or private schools. Meyer, a parochial elementary 

teacher who taught German, challenged the constitutionality of the law on the grounds 

that it violated his liberty interest protected by the due process clause of the Fourteenth 

Amendment. The court struck down the law as unconstitutional ruling that the au- 

thority of the state was limited when it violated the liberty interests of the teacher, parent 

and student. The court gave the liberty right under the Fourteenth Amendment an ex- 

pansive reading saying that the teachers “right to teach and the rights of parents to en- 

gage him so to instruct their children, we think, are within the liberty of the Fourteenth 

Amendment.”!4? In upholding the liberty rights of teachers and students, however, the 

Court emphasized that even those rights are subject to reasonable regulation by the 

state, given the states interest in every child’s education. The court put it this way: ”The 

authority of the state to compel attendance at some school and to make reasonable 

regulations for all schools ... is not questioned. Nor has challenge been made of the 

state’s power to prescribe curriculum for institutions which it supports.”!*4 
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The removal of educational material from the curriculum and the censorship of 

library books are controversial issues that present recurrent problems for educators. In 

Zykan v. Warsaw Community School Corporation, 631 F.2d 1300 (1980), the Seventh 
  

Circuit Court of Appeals heard an Indiana case alleging that students’ First and Four- 

teenth Amendment rights were violated by members of the local school board and school 

officials when books were removed from English courses and the library of the high 

school, and certain courses were eliminated from the English curriculum. The books 

removed from the courses and the school library were Values Clarification, Growing Up 

Female in America, Go Ask Alice, The Bell Jar, and The Stepford Wives. The students 
    

asserted that the decisions made by the school officials were arbitrary and capricious. 

They argued that the decisions were based on particular words in the books that of- 

fended school officials’ social, political and moral tastes and not grounded in educational 

criteria. The court responded by contending that nothing in the Constitution prohibits 

the application of social, political, and moral tastes to educational decisions nor causes 

such criteria to be irrelevant to the legitimate exercise of educational choice. The court 

noted that it was not its place to “interfere with local educational discretion until school 

officials begin to substitute rigid and exclusive indoctrination for the mere exercise of 

their prerogative to make pedagogic choices regarding matters of legitimate dispute.”!4° 

The United States Supreme Court addressed the issue of library censorship two 

years later in Board of Education, Island Trees Union Free School District No. 26 v. 
  

Pico, 457 U.S. 853, 102 §.Ct. 2799 (1982). In this case the school board ordered the 

principal of the high school to remove nine books from the school library. Justice 

Brennan, writing for a five to four majority, found that if the removal of books from a 

school library is motivated by an intent to suppress or deny access to ideas with which 

school board members disagree, then the removal is unconstitutional. However, the 

court ruled that a school board could remove books if prompted by the “pervasive 
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vulgarity of the book,” or its “educational unsuitability,” “bad taste,” “irrelevance,” or 

inappropriateness for the pupils age and grade level. 

The court ruled against the school board because it found that the books were 

removed simply to appease a conservative group. But the court stressed the school 

board’s authority and duty to inculcate community values promoting respect for au- 

thority and traditional social, moral and political values in its youth. It is significant to 

note the court did observe a student’s right to receive ideas and extended First Amend- 

ment protection to the removal of books from the school library. The court avoided the 

broader issue of school board power to remove books from the general curriculum. 

In 1989, the Eleventh Circuit Court of Appeals!¢° used the Hazelwood, supra, 

decision which granted school administrators increased control over school-sponsored 

activities, to uphold a school board’s decision to ban a humanities textbook from the 

school’s curriculum. The humanities textbook contained the English translation of 

Lysistratra and The Millers Tale. Parents objected to these selections because of their 

sexual explicitness. While the court mentioned Island Trees for the notion of the im- 

portance of “inculcating fundamental values,” the court relied on Hazelwood, supra, for 

its decision. The court noted that Hazelwood established a “lenient test for regulation 

of expression which may be fairly characterized as part of the school curriculum.” Such 

regulation is permissible “if it is reasonably related to the legitimate pedagogical 

concerns.”!47 The court concluded that the board decision to ban the textbook was a 

curricular decision. Further, the Court found a legitimate educational concern in taking 

into account the emotional maturity of the intended audience with respect to sensitive 

topics (citing Hazelwood again). Thus, the Supreme Court in rendering its Hazelwood 

decision may have sent a signal to lower courts which appears to loom larger than the 

decision’s original application to school publications. 
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Creation Science and Evolution 

The “Scopes Monkey Trial” of Dayton, Tennessee drew widespread public at- 

tention to the teaching of Darwin’s theory of evolution in the public schools. The case 

matched the wit and intelligence of the premier politician William Jennings Bryan and 

the brilliant lawyer, Clarence Darrow. Scopes was convicted of teaching evolution but 

his conviction was reversed on a technicality. It was not until 1968 in an Arkansas case 

that the issue was litigated again. In Epperson v. Arkansas, 393 U.S. 97, 89 S.Ct. 266 
  

(1968) the Supreme Court by a six to three majority vote struck down a statute that 

prohibited public schools from teaching the Darwinian theory of the evolution of man. 

The court found that the purpose of the law was to eliminate any subject that was in 

conflict with a Christian fundamentalist interpretation of the Bible. Thus, the statute 

was not neutral toward religion and violated the Establishment Clause. 

During the 1970s fundamentalist religious groups attempted to establish the 

Biblical account of creation as a scientific theory in the same sense that Darwin’s theory 

of evolution is scientific. Louisiana enacted a statute that required the public schools 

teach creation science if evolution were taught (or vice versa). Moreover, the legislation 

provided that each school board prepare curriculum guides for creation science and 

make available research services for creation science but not for evolution. The United 

States Supreme Court, by a seven to two decision, in Edwards v. Aguillard, 107 S.Ct. 

2573 (1987), ruled that the statutes primary purpose was to foster a particular religious 

viewpoint and consequently violated the First Amendment. However, the Court noted 

that schools may teach a variety of scientific theories about the origins of man as long 

as it is accomplished “with the clear intent of enhancing the effectiveness of science 

instruction.” !48 
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Secular Humanism and Religious Objections to the Curriculum: Another controversial 

area with respect to the public school curriculum is the alleged use of textbooks and 

materials that promote secular humanism or offend religious beliefs and values. Two 

cases decided in the late 1980s illustrate these religiously motivated challenges to the 

public school instructional program. 

In Mozert v. Hawkins County Board of Education, 827 F.2d 1058 (6th Cir. 

1987), cert. denied, 484 U.S. 1066 (1988), the Sixth Circuit Court of Appeals reversed a 

lower court judgment that ordered several children excused from a reading program be- 

cause parents objected to the use of the Holt, Rinehart and Winston basic reading series. 

The parents contended that the books contained stories dealing with subjects they found 

objectionable on religious grounds. In reversing the Tennessee federal district court’s 

decision the Sixth Circuit Court noted that mere exposure to religiously objectionable 

material does not constitute an unconstitutional burden under the Free Exercise Clause 

on students. The court recognized school officials difficulties in excusing students “If the 

school district were required to accommodate exceptions and permit other students to 

opt-out of the reading program and other core courses with materials others found 

objectionable, this would result in a public school system impossible to administer.”!4? 

The other case under consideration involves a challenge to the school curriculum 

for promoting the alleged religion of secular humanism. The first issue is whether there 

is a religion of secular humanism, and if so can schools promote it in violation of the 

establishment clause through the use of textbooks in the curriculum. In Smith v. Board 

of School Commissioners of Mobile County, 827 F.2d 684 (11th Cir. 1987), parents 

claimed that history, social studies and home economics books used by an Alabama 

public school district violated the establishment clause by advancing the religion of sec- 

ular humanism. The trial court concluded that secular humanism is a religion and sub- 

ject to the establishment clause. The court determined that forty-four textbooks on the 
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Alabama list of approved books violated the establishment clause. The Eleventh Circuit 

Court of Appeals reversed the district court. The Court found that the banned text- 

books had a nonreligious purpose and did not endorse secular humanism or any religion. 

The court noted that the books were not hostile to religion but simply conveyed a mes- 

sage of religious neutrality. Moreover, the court acknowledged school officials broad 

discretion in making curriculum decisions. The Court said: “Indeed one of the major 

objectives of public education is the inculcation of fundamental values necessary to the 

maintenance of a democratic political system.”!>° In saying this, the court agreed with 

the public school position that the books promoted such values as independent thought, 

self respect, tolerance of diverse views, and self-reliance. 

Other Legal Responsibilities Toward Students’ Right of Expression 

Hair Length and Dress 

During the 1960s and 1970s dress and grooming policies created an arena for a 

substantial amount of litigation. The Seventh Circuit Court of Appeals has ruled three 

times on the question of whether a student has the constitutional right to choose the 

length and style of his hair. In Breen _v. Kahl, 419 F.2d 1034, 1036 (1969), Crews v. 

Clencs, 432 F.2d 1259, 1263 (1970) and Arnold v. Carpenter, 459 F.2d 939, 941 (1972), 
  

the circuit court decided that “the right to wear one’s hair at any length or in any desired 

manner is an ingredient of personal freedom protected by the United States Constitu- 

tion,” and that to limit or curtail that right, the state bore a “substantial burden of jus- 

tification.” In Breen, the Court held that since the students’ long hair did not create a 

disturbance of the efficient operation of the:school, the state did not bear its burden of 
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justification. In Crews, the court ruled that the disturbance shown was insufficient jus- 

tification and it also rejected as insufficient the school board’s reliance for justification 

upon health and safety reasons. In Arnold, a case appealed from an Indiana district 

court decision, the Seventh Circuit rejected a school corporation’s argument that its hair 

regulation was different from those struck down in Breen and Crews. The dress code 

which contained provisions regulating the length and style of hair for male students was 

adopted by a majority vote of the student body. Nevertheless, the court concluded that 

the democratic process used in adopting the hair regulations did not justify the denial 

of the constitutional right to wear hair as a person chooses. It is interesting to note that 

then future Supreme Court Justice John Paul Stevens wrote a dissenting opinion in 

Arnold. 

Indiana educators are, of course, bound by these Seventh Circuit decisions. 

However, the circuit courts are divided as to the constitutional mnght of a student to 

choose his hairstyle. Five circuits have upheld hair length regulations, four circuits (in- 

cluding the Seventh) have rejected such regulations. The Supreme Court has not issued 

an opinion on hairstyle or dress regulations. 

In general, courts have upheld dress code regulations that prohibit immodest or 

excessively tight skirts and pants and dress that would create a distraction from the ed- 

ucational function. In addition, clothes that are dirty, contain vulgar language, and 

clothes disruptive of the educational process may be prohibited. Generally, less justi- 

fication is required to sustain a dress regulation than to sustain hair regulation. The 

dress code must bear some rational relationship to the orderly conduct of the school. 
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Flag Salute and Pledge of Allegiance 

On June 14, 1943, a day set aside by Americans to pay tribute to the American 

flag--flag day--the United States Supreme Court ruled that a state could not command 

students, who were required to attend school by a compulsory education law, to salute 

the American flag. In this landmark case, West Virginia State Board of Education v. 

Barnette, 319 U.S. 624 (1943), the court held that a flag salute regulation infringed upon 

the free exercise of speech guaranteed by the First Amendment. 

Justice Robert Jackson, writing for the six man majority, wrote the following 

often cited instructive and eloquent passage: 

If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can 
prescribe what shall be orthodox or force citizens to confess by word or act their faith therein. If there 
are any circumstances which permit an exception, they do not now occur to us. 

We think the action of the local authorities in compelling the flag salute and pledge transcends 
constitutional limitations on their power and invades the sphere of intellect and spirit which it is the 
purpose of the First Amendment to our Constitution to reserve from all official control.'*? 

The Court noted that students’ nonparticipation in the flag ceremony did not 

interfere with or deny the rights of others, and did not disrupt the classroom. 

A Florida court held that in addition to the right not to participate, the student 

cannot be forced to stand quietly during the pledge ceremony.! 5? 

Extracurricular Activities 

Courts have generally held that extracurricular activities may be regulated and 

controlled by school authorities to a greater extent than the regular educational process 

because students do not have a constitutionally protected property interest in extracur- 

ricular activities. The Indiana Supreme Court held in State Ex Rel. Indiana High 
  

School Athletic Association v. Lawrence Circuit Court, 162 N.E.2d 250 (1959), that the 

state created right to an education did not carry with it the same right to engage in re- 
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lated extracurricular activities. Schools may require certain conditions be met in order 

for students to participate in extracurricular programs. Schools may premise partic- 

ipation in sports, for example, on skill and may require students to engage in competi- 

tion to determine who will be selected. Indiana courts recognize that students have no 

constitutional rights to participate in interscholastic athletics.1>* However, an Indiana 

federal district court asserted in 1988 that a student cannot be arbitrarily denied the 

“opportunity to qualify” to participate in interscholastic athletic competition.!°+ The 

court distinguished between a student having no constitutional right to participate, and 

the right to have an opportunity to qualify. In other words, a student cannot arbitrarily 

be denied the chance to “try out” for a team but he or she does not have the right to be 

chosen. 

Most states have voluntary athletic organizations that regulate high school ath- 

letic programs. Indiana interscholastic athletic programs are administered by the 

Indiana High School Athletic Association (IHSAA). The IHSAA has strict residency 

requirements as conditions of participation in interscholastic sports. The Indiana 

transfer rules are aimed at deterring individuals (coaches and alumni) who would seek 

to recruit student athletes to attend a particular school for the purpose of building ath- 

letic strength. In Sturrup v. Mahan, 305 N.E.2d 877 (1974), the Indiana Supreme Court 

ruled that the “IHSAA transfer bylaws were unreasonably broad because they auto- 

matically denied participation to student athletes who wished to transfer for academic, 

religious or other legitimate reasons. After the Sturrup decision, the IHSAA changed 

some of its rules to conform to the court’s verdict. 

However, a 1988 Indiana case involving the IHSAA’s transfer rules substantially 

boosts the IHSAA’s authority to administer high school athletics in Indiana. At issue 

again in Anderson by Anderson v. Indiana High School Athletic Association, 699 
  

F.Supp. 719 (S.D. Ind. 1988), was an Indiana transfer rule that automatically prevented 
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a transfer student from participating in competitive athletics for one year after her 

transfer. The student sought an injunction from the federal district court under Section 

1983 of the Civil Rights Act of 1871. The court was first asked to decide whether the 

IHSAA acts as a private organization immune from Section 1983 claims, or whether its 

private conduct constitutes “state action.” If state action exists, courts allow litigation 

under Section 1983. The Court analyzed the degree of state control and state involve- 

ment in the operations of IHSAA by relying on recent precedent from the United States 

Supreme Court. The federal district court used the Supreme Court cases dealing pri- 

marily with colleges and the National Collegiate Athletic Association (NCAA) and 

found the reasoning of the cases applicable to the IHSAA. The Court found that the 

conduct of the IHSAA was not state action. The Court granted summary judgment in 

favor of the IHSAA. Although the Court said it considered the transfer rule unfair and 

insensitive, it shut the door on any relief to student athletes by ruling that the IHSAA 

is not a “state actor” as would entitle a student to injunctive relief under Section 1983. 

The Third Circuit Court of Appeals found that a student who was suspended 

from school for ten days and the football team for sixty days did not have a property 

right implicated by his removal from the football team.'>> 

Competency Testing and Classifications Based on Academic Ability 

The vast majority of states have adopted a minimum competency testing (MCT) 

program for the public schools. States vary with respect to the use of standardized 

testing programs. States may use MCT programs to evaluate students for purposes of 

placing them in programs, for promotion purposes, or to determine if they will be 

awarded a high school diploma. Many of these testing schemes for students have come 
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under legal attack. The grounds for legally challenging MCTs have been numerous. 

The major legal challenge is based on evidence that MCT programs usually create ra- 

cially discriminatory effects because of the testing instruments used. Those 

discriminatory effects give rise to Fourteenth Amendment equal protection actions. 

Schools have had difficulties in validating the tests and demonstrating that the tests are 

curriculum aligned.1°® In other words, the issue becomes do MCTs accurately reflect 

what students are taught in school. 

Indiana has adopted an extensive MCT program called the Indiana statewide 

testing for educational progress program. In 1987 the Indiana General Assembly en- 

acted legislation creating the ISTEP program.'5’ This piece of legislation effectively 

dismantled Indiana’s previous MCT program which was not legislatively mandated, but 

developed in the 1970s by the Indiana State Board of Education. ISTEP, by statute, is 

used for promotion purposes. Students in grades one through eight who receive scores 

on mathematics and English/Arts ISTEP tests that are below the state achievement 

standard must attend summer remediation programs. School corporations must retain 

a student who, after summer remediation, receives a total score on the ISTEP test in 

mathematics and English arts below the state achievement standard. The statute only 

provides for rare exceptions to the retention rule and then only after careful diagnosis 

and documentation as to the best interests of the child.158 The regulations implement- 

ing ISTEP provide that “mentally handicapped, learning disabled and emotionally 

handicapped students may but are not required to participate in the program.”!>? Ifa 

child with any of those disabilities chooses to participate in the ISTEP, it must be ac- 

complished through the development of his Individualized Education Program (IEP). 

The Indiana State Department of Education has been delegated the authority to 

administer the ISTEP program.'®° According to their regulations, school corporations 

may use ISTEP test scores for a local graduation requirement.'!®! Thus, each school 
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corporation is permitted to use ISTEP scores in determining a student’s eligibility for a 

high school diploma. The issue of withholding a diploma from a student based on the 

results of competency tests was litigated in a well known Florida case. In Debra P. v. 

Turlington, the plaintiffs challenged the use of competency tests for determining eligi- 

bility for a high school diploma.!®* The Fifth Circuit Court of Appeals found that the 

state had violated students’ due process rights by only providing one year’s notice that 

successful completion of the test was a condition of receiving a high school diploma. 

The circuit court also required that the state prove “curricular validity” for its test (the 

test must cover what students are actually taught in school). In addition, the court de- 

manded the trial court examine the possibility of an equal protection clause violation, 

because of the disproportionate number of black students who failed the exam. At trial, 

the state convinced the federal district court that the MCT had curricular validity. 

Moreover, the court concluded that there were no remaining effects of de jure segre- 

gation that caused the disproportionate number of black students to fail the test. The 

court ruled that the State of Florida could use minimum competency tests to determine 

eligibility for high school graduation, as long as the tests were administered in a fair 

manner. 

The use of ability or achievement grouping is an accepted, although controversial 

pedagogical practice. There is evidence that ability grouping results in improved class 

manageability, and student motivation. Conversely, there is evidence that indicates that 

achievement grouping leads to undesirable stigmatization of students and promotes dis- 

proportionate lower achievement by minority students.!®? 

In Hobson v. Hansen a federal district court found that the District of Columbia 
  

school system violated the equal protection rights of its black students in connection 

With its student assignment practices and its track system. The court said this about 

ability grouping (the track system) “Even in concept, the track system is undemocratic 
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and discriminatory ... it is designed to prepare some children for white collar, and other 

children for blue collar jobs.”!®4 

In a more recent case involving the issue of ability grouping Georgia State Con- 
  

ference of Branches of NAACP vy. Georgia, 775 F.2d 1403 (Eleventh Cir. 1985), 

plaintiffs claimed that the tracking schemes manifested a disproportionate racial impact 

and violated the equal protection clause of the Fourteenth Amendment (as well as Title 

VI, Section 504 and E.H.A.). The court held that it is well established that ability 

grouping is not per se unconstitutional even when it results in racial disparity in class- 

rooms. The court concluded that achievement grouping is per se educationally desirable, 

and in this case found that black students had made significant academic progress since 

achievement groups was instituted. 

Ability grouping is legal and some experts believe desirable. However, school 

districts must offer sufficient nondiscriminatory justification for such practices, and 

demonstrate that their programs are educationally necessary to advance the academic 

needs of its students. 

Other issues related to discrimination in testing are discussed in Chapter 4. 

Summary 

The Indiana Constitution and state statutes provide for the state of Indiana to 

establish and maintain public free schools. Indiana compulsory education laws are 

aimed at preventing parents from denying their children a minimal education. Indiana 

law allows home schooling, private schooling and other non-school arrangements as 

long as they constitute instruction equivalent to that given in the public schools. Under 

certain conditions, absence from school may be excused for religious reasons. Although 
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the Indiana Constitution provides for a system of free public schools, Indiana statutory 

law permits schools to charge students textbook rental fees. 

The judiciary uniformly recognizes the right and duty of school boards and 

school authorities to maintain order and control in the classroom and in the public 

schools. School principals are given the primary responsibility of carrying out and pre- 

venting interference with the educational process at their schools. Principals, teachers 

and other school personnel are authorized to take reasonable action in regard to student 

behavior in order to assist students adapt their behavior in a manner which is conducive 

to providing for an effective orderly learning environment. 

Indiana common and statutory law grants school authorities the right to impose 

corporal punishment on students. Where students violate school rules and regulations 

school authorities may suspend or expel them from attending school. Students have a 

right to procedural due process in connection with school suspensions and expulsions. 

The Fourteenth Amendment guarantees students procedural due process with respect to 

their property and liberty rights vested in their education. Short term suspensions of ten 

days or less require minimal due process consisting of notice, reasons, and an opportu- 

nity for a hearing. Suspensions or expulsions require more formal procedures. Indiana 

has established an elaborate, comprehensive and complex procedural scheme to be used 

for expulsions and exclusions. 

Litigation related to student protection against unreasonable searches and related 

privacy rights is extensive. The Fourth Amendment applies to searches and seizures 

conducted by public school authorities but the probable cause standard is not required 

of school officials. School officials must have reasonable cause to justify a search of a 

student. As a general rule, in determining the permissible extent or intrusiveness of a 

search, courts balance the severity of the alleged misconduct with the student’s age, sex 

and record in school. The school’s interest in maintaining a safe, orderly environment 
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conducive to learning is weighed against the student’s right to privacy and the Fourth 

Amendment’s prohibition against unreasonable search and seizure. The Seventh Circuit 

Court of Appeals, Indiana courts, and statutory law give Indiana educators greater 

freedom to search students than educators possess in most other jurisdictions. 

The Family and Educational Rights and Privacy Act (FERPA) provides pro- 

tection for the privacy interests of students and their parents in connection with school 

records. Indiana has enacted its own privacy law which extends its coverage to the 

public schools. 

The hallmark of civil liberties in the United States is the First Amendment. To 

what extent are school officials permitted to impose limits on student expression? While 

students are entitled to First Amendment protections in the educational setting, this 

protection is not coextensive with that of adults. Students individual political, personal 

or religious speech is protected by the First Amendment and cannot be limited unless it 

causes substantial disruption, or may be reasonably forecasted to cause substantial dis- 

ruption of the educational process or interferes with the rights of others. Speech which 

is vulgar or offensive can be punished and prohibited in classrooms, assemblies and other 

school sponsored educational activities. The Supreme Court has emphasized that the 

public schools have the responsibility and indeed it is their educational mission to 

transmit the shared values of a civilized social order. 

Most public schools support a student newspaper and other publications. School 

officials may exercise editorial control over the style and content of student speech in 

school sponsored expressive activities so long as their actions are reasonably related to 

legitimate pedagogical concerns. A curricular related student newspaper is not a public 

forum for student expression. 

Indiana educators may not require prior approval of non-school sponsored stu- 

dent written publications before publication. School administrators may regulate the 
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time, manner and place of distribution. School officials can prohibit and discipline stu- 

dents who publish and distribute obscene or libelous material on school premises. 

The relationship between religion and the public schools has been a perennial 

controversial issue in the United States. The Supreme Court has consistently maintained 

that a state must confine itself to secular objectives and remain neutral with respect to 

religious activity. School sponsored prayer is impermissible in the public schools even 

if participation is voluntary. A voluntary private prayer said by a student is permissible 

so long as the school does not sanction and advance the silent devotional activity. 

Public schools may use the Bible or other religious literature in studying history, gov- 

ernment, culture, civilization or ethics but not to promote religion. 

The Equal Access Act makes it unlawful for public schools that have created a 

limited open forum to deny access or discriminate against student initiated non- 

curriculum groups on the basis of the religious, political, or philosophical content of 

their speech. School authorities possess the legal authority to determine whether they 

will be subject to the Act. The Act will not apply to schools that permit only student 

groups directly related to the curriculum to meet on school premises. 

Indiana provides for “release time” permitting a child to attend a school for reli- 

gious instruction, upon parental request, for a period(s) not to exceed one hundred and 

twenty minutes in any week. 

Once a state decides to provide education (and all do) it must be provided to all 

on an equal basis. Students derive protections from discrimination from the Fourteenth 

Amendment’s equal protection clause. State and federal law also protect students from 

discrimination on the basis of race, sex, national origin, age, religion, alienage and disa- 

bilities. 

Married students must be allowed to participate in athletic and extracurricular 

activities. Title IX allows schools to establish separate teams when team selection is 
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based on competitive skills or the activity is a contact sport. Generally, in Indiana 

noncontact sports must be open equally to both sexes unless a comparable girls team is 

available. 

Major educational problems may result from conflicts arising over curriculum 

decisions. School officials are granted broad discretion in matters relating to the method 

of teaching, decisions regarding the curriculum, and the selection of books to be used in 

the public schools. 

In Indiana students may wear their hair at any length and style as an ingredient 

of their personal freedom. However, dress code regulations that prohibit immodest, 

dirty or clothes disruptive of the educational! process may be prohibited. 

Schools may not command students to salute the American flag or recite the 

pledge of allegiance. 

Courts have generally held that extracurricular activities may be regulated and 

controlled by school authorities to a greater extent than the regular educational process 

because students do not have a constitutionally protected property interest in extracur- 

ricular activities. In Indiana a student may not be arbitrarily denied the opportunity to 

qualify to participate in interscholastic athletics but he or she does not have the right to 

be chosen. The IHSAA which administers high school athletics in Indiana is not con- 

sidered an arm of the state for purposes of allowing student’s injunctive relief under 

Section 1983. 

Indiana has adopted an extensive minimum competency testing (MCT) program 

called ISTEP. It is used for student promotion purposes and may be used at the option 

of local school boards to determine eligibility for high school graduation. 

The use of ability or achievement grouping is an accepted, although controversial 

pedagogical practice. Ability grouping is legal and some experts believe desirable. 

However, school districts must offer sufficient nondiscriminatory justification for such 
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practices, and demonstrate that their programs are educationally necessary to advance 

the academic needs of its students. 
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Chapter 4 

The Legal Responsibilities Toward Individuals with 

Disabilities 

Historical Legal Perspective 

Genuine equality of educational opportunity has evolved very slowly in this 

country for disabled children. Throughout most of the history of formal compulsory 

education in the United States, children with disabilities have either been partially or 

completely excluded from access to basic schooling. Only in the past two and a half 

decades has the issue of providing access and equal educational opportunity for children 

with disabilities been a dominant theme in discourse about education. Education for 

individuals with disabilities has been dealt with largely through judicial and legislative 

means to break down the barriers and to provide new means of access and support for 

disabled children. 

Only three states had enacted special education laws prior to the 1960s.!_ Indiana 

was one of seven states passing special education legislation in the 1960s, and then not 

until 1969.2 Indiana established its compliance deadline date for 1973. Handicapped 

children between the ages of six through seventeen were originally covered under the 
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1969 Indiana Special Education Act. By 1973, thirty-four states and the District of 

Columbia had passed laws aimed at meeting the needs of children with disabilities.* 

Despite the passage of these laws requiring educational programs for handicapped chil- 

dren, states and local school districts failed to adequately meet the needs of half of all 

the handicapped children in the country. Congressional findings in 1975 indicated that 

1,750,000 handicapped individuals of school age were not receiving any educational ser- 

vices. They were totally excluded from the public schools. Another 2,200,000 hand- 

icapped students were receiving inappropriate and inadequate schooling not suited for 

their educational needs. Congress found that there were more than eight million hand- 

icapped children in the United States in 1975.4 

Many states, including Indiana, did not even comply with their own special ed- 

ucation laws. Although Indiana had enacted the 1969 Special Education Act which 

mandated that counties provide special education services to all handicapped children 

by 1973, 128 of the state’s 305 school districts had no special education programs for 

learning disabled students as of the 1976-1977 school year.° This meant that only 

twenty-eight percent of all learning disabled children were receiving special education 

programs suited for their needs in 1976. This figure only increased to thirty-three per- 

cent being appropriately served the following year.© Eleven states continued to com- 

pletely exclude certain categories of handicapped children as of 1975, including most 

notably, the severely mentally retarded and emotionally handicapped.’ As late as 1969 

the state of North Carolina prohibited by criminal statute (a misdemeanor) requests by 

parents for placement of handicapped children in public schools.® 

The judiciary’s record on improving the lot of individuals with disabilities was as 

dismal as the state’s efforts until the 1970s. In an early case near the turn of the century, 

a Massachusetts court held that local school districts could expel students for disorderly 

conduct that was a result of “imbecility.”° In Beattie v. Board of Education of City of 
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Antigo, 169 Wis. 231, 172 N.W. 153 (1919), the Wisconsin Supreme Court heard a case 

which involved a cerebral palsied child who drooled uncontrollably, spoke slowly and 

could not control his facial expressions. The child was academically able to progress in 

the school. The court ruled that the student could be excluded from school because he 

had a depressing and nauseating effect on the teachers and other children attending 

school. The court couched its decision in terms of deciding what was in the best interests 

of the entire school. Thus, the child’s rights, according to the court, had to be subordi- 

nated to the general welfare. 

The judicial turning point for children with disabilities did not come in a case 

involving disabilities, rather it came in Brown v. Board of Education, the landmark racial 
  

desegregation case.!° The Supreme Court said in Brown v. Board of Education, that if 
  

a state has provided an opportunity for a public education, the right to an education 

becomes ”a right which must be made available to all on equal terms.”!! The court held 

that “separate but equal” educational facilities were inherently unequal. The language 

and concepts of the decision became persuasive on courts considering discrimination 

against children with disabilities. The rationale behind the courts decision is articulated 

in this famous passage from the decision: 

Today, education is perhaps the most important function of state and local governments. Compul- 
sory schoo! attendance laws and the great expenditures for education both demonstrate our recogni- 
tion of the importance of education to our democratic society. It is required in the performance of 
our most basic public responsibilities, even service in the armed forces. It is the very foundation of 
good citizenship. Today it is a principal instrument in awakening the child to cultural values in pre- 
paring him for later professional training, and in helping him to adjust normally to his environment. 
In these days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied 
the opportunity of an education. Such an opportunity, where the state has undertaken to provide it, 
is a right which must be made available to all on equal terms.'* 

The Brown decision propounded the notion that educating black children sepa- 

rately was inherently unequal because of the stigma and detrimental educational conse- 

quences that flow from being educated separately. The Brown decision created a 

favorable atmosphere for a change in thinking about integration. 

Chapter 4 134



The Brown decision also made it clear that once a state undertakes to provide 

an educational system, it binds itself to make educational opportunities available to all 

on “equal terms.”!* This concept of the equal protection clause of the Fourteenth 

Amendment was the forerunner and became the core basis of Pennsylvania Association 
  

for Retarded Children (PARC) v. Pennsylvania, 343 F.Supp. 279 (E.D. Pa. 1972), 334 

F.Supp. 1257 (E.D. Pa. 1971), and Mills v. Board of Education, 348 F.Supp. 866 (D.D.C.   

1972), cases that established that children with disabilities have a federal constitutional 

right to a publicly funded education. In PARC, the plaintiffs, mentally retarded children 

and a parent advocate group, claimed that the state’s education laws violated the equal 

protection and due process guarantees of the Fourteenth Amendment. The 

Pennsylvania compulsory education statute permitted the exclusion of children who were 

uneducable, untrainable, or could not benefit from public schooling. The court held that 

there were “serious doubts .. . as to the existence of a rational basis for the state to 

provide public education programs for some children while denying the same to others 

because of handicaps.” 14 

In Mills, the court declared that all children, regardless of any handicapping 

condition, had a right to a publicly funded education. The court found that the District 

of Columbia school system had excluded children with disabilities without any provision 

for adequate and timely alternative procedures and had denied handicapped students due 

process and equal protection of the law. District Judge Waddy dismissed the school 

system’s argument that it did not have adequate financial resources to provide appro- 

priate educational services to disabled children. The court said: 

if sufficient funds are not available to finance all of the services and programs that are needed and 
desirable in the system then the available funds must be expended equitably in such a manner that 

no child is entirely excluded from a publicly supported education consistent with his needs and ability 
to benefit therefrom. The inadequacies of the District of Columbia Public School System whether 
occasioned by insufficient funding or administrative inefficiency, certainly cannot be permitted to bear 
more heavily on the “exceptional” or handicapped child than on the normal child.'* 
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The Mills case set out much of the basic procedural due process framework 

which was later incorporated into the Education for All Handicapped Children Act of 

1975.1© The Mills decision called for procedural safeguards relating to labeling, place- 

ment, and the exclusionary stages of decision-making with respect to disabled students. 

The Mills case also demonstrated the preference for integrating handicapped 

pupils in the regular classroom, the court stated: 

Each member of the plaintiff class is to be provided with a publicly-supported educational program 
suited to his needs, within the context of a presumption that among the alternative programs of edu- 
cation, placement in a regular public school class with appropriate ancillary services is preferable to 
placement in a special school class.'” 

After PARC and Mills at least thirty states had suits filed against them to enforce 

the right of children with disabilities to a public education, and several courts began to 

follow the precedent of PARC and Mills.18 

Congress manifested its recognition of the right of children with disabilities to 

have a free appropriate public education by enacting P.L. 94-142, the Education for All 

Handicapped Children Act (EAHCA) on November 29, 1975. It took more than three 

years for the legislation to be developed. Its purpose was stated this way: 

... to assure that all handicapped children have available to them .. . a free appropriate public 
education which emphasizes special education and related services designed to meet their unique 
needs, to assure that the right of handicapped children and their parents or guardians are protected, 
to assist States and localities to provide for the education of all handicapped children, and to assess 
and assure the effectiveness of efforts to educate handicapped children.’ 

The passage of EAHCA was the result of several forces coalescing together, 

among the most significant were: the civil rights movement’s creation of a favorable cli- 

mate for integration; the extraordinary work of parent advocacy groups and professional 

organizations (Council on Exceptional Children and National Association for Retarded 

Children); and last but not least the method of funding which provided money for each 

congressional district.*° 

In 1990 the Education for All Handicapped Children Act was renamed as the 

Individuals with Disabilities Education Act (IDEA). The name change simply reflects 
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a preference for the use of the term “disabled” over “handicapped.” Under IDEA and 

the Act’s implementing regulations, state educational agencies are charged with the re- 

sponsibility of assuring that all eligible children within the state are provided with a free 

appropriate public education. This duty is carried out by allocating federal funds to 

state educational agencies which in turn apportion the funds to local educational agen- 

cies to assure all disabled children the right to a free appropriate education. 

IDEA requires that children with disabilities between the ages of three and 

twenty-one and in need of special education are to be identified, located and evaluated.?! 

Recipients of federal financial assistance under IDEA must provide these disabled chil- 

dren a free appropriate public education, which includes special education and related 

services;?? the education must be “provided in conformity with an individualized educa- 

tion program.”** During the 1987-1988 school year, 4,235,263 children were served un- 

der IDEA (EAHCA).?4 

Shortly after the decisions in the PARC and Mills cases, and even before passage 

of EAHCA, Senator Humphrey of Minnesota and Congressman Vanik of Ohio pro- 

posed a nondiscrimination bill which became Section 504 of the Rehabilitation Act of 

1973, 29 U.S.C. 794. Section 504 did not provide financial assistance to the states to 

provide special education. However, recipients of federal funds are prohibited by Section 

504 of the Rehabilitation Act of 1973 from discriminating against qualified individuals 

with handicaps. Section 504 of the Rehabilitation Act states in part: 

No otherwise qualified individual with handicaps in the United States as defined in Section 706(7) 
of this Title, shall solely by reason of his handicap, be excluded from participation and be denied the 
benefits of, or be subjected to, discrimination under any program or activity receiving federal financial 
assistance.*°* 

Section 504’s anti-discrimination mandate can be seen to prohibit three specific 

types of conduct: exclusion, denial of benefits, and discrimination. In operating educa- 

tional programs for handicapped students under Section 504, Indiana must meet two 

major obligations. One, Indiana cannot deny students with disabilities the opportunity 
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to participate in or benefit from a program.?® Second, Indiana must provide a free ap- 

propriate education to all handicapped students in publicly funded placements.?’ 

Section 504 requires that all elementary or secondary education programs that 

receive federal financial assistance provide a free appropriate public education to each 

qualified handicapped student.?® Section 504 must be viewed as an overlapping federal 

statute with the Individuals With Disabilities Education Act (IDEA). When IDEA and 

Section 504 are read together, a complementary set of standards emerges to determine 

the appropriate education (and educational setting) for disabled students. As stated 

above, Section 504 is a general anti-discrimination statute. IDEA is a more specific 

statute, it provides the mandates and parameters of educating disabled children between 

the ages of 3-21. The intersection between IDEA and Section 504 is the requirement 

that students in publicly funded placements receive a free appropriate public education 

(FAPE). The regulations implementing Section 504 require that: “A recipient that op- 

erates a public elementary or secondary education program shall provide a free appro- 

priate public education to each qualified handicapped person who is in the recipient’s 

jurisdiction, regardless of the nature of severity of the person’s handicap.”?° 

The substantive education requirement under Section 504 1s the provision of a 

free appropriate education. Although the Section 504 regulations delineate these re- 

quirements, since 1984 these substantive requirements have been found to be carried out 

through compliance with the substantive education portion of IDEA, 20 U.S.C. 1401, 

for all eligible children. Smith v. Robinson, 468 U.S. 992 (1984). Thus, in order to be   

in compliance with Section 504, eligible handicapped students have a right to a free ap- 

propriate public education.>° 

The Office of Civil Rights (OCR) is the agency within the United States De- 

partment of Education which has the responsibility to enforce the provisions of Section 

504. Any person with a grievance against a federally funded program or entity can file 
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a complaint with the Department of Education. The complaint must be filed within 180 

days of the alleged transgression.*! 

One other recently enacted federal statute aimed at eliminating discrimination 

against individuals with disabilities should be mentioned. On July 27, 1990, Congress 

passed the Americans With Disabilities Act (ADA) which prohibits discrimination 

against individuals with disabilities in employment, governmental programs and services, 

public accommodations and services including retail stores, and other public facilities 

and telecommunications.*7, The ADA requires employers to make reasonable accom- 

modations, which are not an undue hardship on the employer in order that any qualified 

individual with a disability (broadly defined) can perform the essential functions of a 

job.>? 

The most important educational legislation for children with disabilities is the 

IDEA. The IDEA requires that children with disabilities be provided an education in 

the least restrictive environment.** It also mandates that education is to be individual- 

ized and appropriate.*> Indiana has created the Division of Special Education to super- 

vise and implement the requirements of the IDEA.°° Indiana, by statute, accepts all of 

the provisions and benefits of IDEA and Section 504.3’ 

The Indiana Code defines a “handicapped child” as “any child who is at least 

three years of age but less than twenty-two (22) years of age and who because of phys- 

ical or mental disability is incapable of being educated properly and efficiently through 

normal classroom instruction, but who with the advantage of a special educational pro- 

gram may be expected to benefit from instruction in surroundings designed to further the 

educational, social, or economic status of the child.”3® The IDEA provides the same age 

eligibility requirements.*? However, Indiana law allows school corporations the option 

of providing special education to handicapped children who are 3, 4, 5, 19, 20, and 21 

years of age.*° This is consistent with the IDEA but only in certain situations. For 
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example, once education is provided to all children in a certain age and disability cate- 

gory, then all disabled children in that age range are entitled to education under the 

IDEA.*! Another situation in which special education must be provided is where chil- 

dren within the age range of 3 to 5 year olds and 19 to 21 year olds. In those situations 

a proportionate number of handicapped children are entitled to special education under 

the IDEA.*2 

Indiana statute defines special education as: 

instruction specially designed to meet the unique needs of a handicapped child. It includes trans- 
portation, developmental, corrective, and other support services and training only when required to 
assist a handicapped child to benefit from the instruction itself.** 

A child’s need for special education is an extremely critical determination, be- 

cause a child is not deemed handicapped or disabled, within the meaning of the IDEA 

or Indiana statutory law unless he or she needs special education and the entitlement to 

related services is also dependent on the need for special education. 

The regulations implementing Indiana’s Special Education Act (as amended), 

define related services in the same manner as the IDEA: 

Transportation and such developmental, corrective, and other supportive services as are required to 
assist a handicapped child to benefit from special education, and includes audiology, psychological 
services, physical and occupational therapy, recreation, early identification and assessment of disa- 
bilities in children, counseling services, and medical services for diagnostic or evaluation purposes. 
The term also includes school health services, school social work services, and parent counseling and 

training in order to provide the parent with information about child development and assist the parent 
in understanding the special needs of the child.** 

The 1990 amendments to IDEA expand the definition of related services to in- 

clude rehabilitative counseling and social work services (Indiana already provided for 

social work services).45 Another 1990 amendment to IDEA calls for “transition ser- 

vices,” aimed at assisting disabled children in making the transition from school to out- 

side employment or further schooling. A program of transition services must be 

included in a student’s IEP by the time the student reaches age 16.*° 

The development of a program to ensure an appropriate education for each dis- 

abled child is accomplished through the use of the individualized education program 
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(IEP). In Indiana the IEP is prepared at a meeting of the “case conference 

committee.”*” The case conference committee (which is the equivalent to the IEP 

Committee under the IDEA) is composed of the following people: a representative of the 

school corporation or public agency responsible for educating the child; the child’s 

teacher; the child’s parent, guardian or custodian; if appropriate, the child; and if services 

are contemplated for a seriously emotionally handicapped child, a mental health profes- 

sional provided by the community mental health center serving the community in which 

the child resides.4® A member of the evaluation team is required when the child has been 

evaluated for the first time.*? The provision requiring a mental health professional when 

a seriously emotionally handicapped child is considered is unique to Indiana. 

In Howey v. Tippecanoe School Corporation, 734 F.Supp. 1485 (N.D. Ind. 
  

1990), an Indiana federal district court ordered that all school personnel who instructed 

a handicapped child must participate in all case conferences and all must have input in 

writing the child’s IEP. The court ruled that a “tentative IEP” as a work sheet, prepared 

by the school and made available to all members of the case conference committee (in- 

cluding the parents) is permissible. However, a final IEP must be drafted and agreed 

upon by all members of the case conference meeting (including parents). Additionally, 

the court concluded that parents must be informed that they have a right, and indeed 

should write their dissent (if they wish to dissent) on the IEP before it leaves the case 

conference committee. The court said: ’This is one of the rights that should be included 

in any notice of rights.”5° Notice of this right is not required under the IDEA. 

The IEP, according to Indiana regulations and the IDEA, must include: 

(a) a statement of the child’s present levels of educational performance; (b) a statement of the annual 

goals and short term instructional objectives; (c) a statement of specific special education and related 

services and extent of participation in regular education; (d) projected dates for initiation and antic- 
ipated duration of services, and (e) the appropriate objective criteria, evaluation procedures and 

schedules for review of placement on an annual basis.*! 
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The annual goals and short term objectives serve the purpose of providing a ve- 

hicle for determining whether the special education program is appropriate to the unique 

individual needs of the disabled child. It is critical that the IEP goals are written to de- 

scribe what can reasonably be expected of the individual child and not written “as the 

school goals.”>? 

Procedural Due Process 

The substantive due process right to a free appropriate education is undergirded 

by the comprehensive procedural rights, rules, and requirements mandated by the IDEA. 

At the core of procedural due process is notice. Notice is essentially information, advice, 

or warning intended to apprise parents (and students) of some action in which their in- 

terests are involved. The IDEA and Indiana regulations requires written notice before 

a school ”1) proposes to initiate or change, or 2) refuses to initiate or change, the iden- 

tification, evaluation, or educational placement of the child or the provision of an ap- 

propriate public education .. .”5°> A basic underlying theme of the IDEA is that parents 

should be involved in the education of their disabled child as one means of protecting 

the child’s rights. 

Indiana requires adequate notice to the parent in his or her native language, of 

the date, time and place of case conference meetings. The notice must include general 

information about the case conference committee including: (1) the purpose of the 

meeting, (2) a listing of the expected participants and notice that the parent may request 

the participation of and/or be accompanied by any other individual of the parents’ 

choosing, and (3) a listing of the collected data to be discussed.°4 

The case conference committee’s report must be forwarded to the school super- 

intendent or his designee within ten school days of the case conference committee 
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meeting. Within ten school days of the superintendents receipt of the case conference 

committee’s report, the superintendent must provide written notice of his proposal to the 

parents. The written notice must: 

(1) Include a description of all evaluation procedures, test records or reports used as a basis for the 
programs; dissenting opinions, if any; and a placement recommendation; (2) Explain the reason for 
the placement recommendation including a description of any options considering and the reasons 
why those options were rejected; (3) Describe any alternative educational opportunities available on 
a permanent or temporary basis; (4) Describe any other factors relevant to the proposed placement; 
(5) Inform the parents of the opportunity to meet with the superintendent or his/her designee and/or 

the local Board of Education to attempt to resolve any objections; (6) Inform the parents of the right 

to object to their proposed action at a hearing before an independent hearing officer, and of the 
manner in which to request such a hearing; (7) Inform the parents that the parents may obtain an 
independent educational evaluation; (8) Inform the parents of any organizations providing assistance 
with respect to placement questions; (9) Inform the parents of the right to be represented at the 
hearing by legal counsel; to present evidence, including expert medical, psychological, and educa- 
tional testimony; and to confront, cross examine, and compel the attendance of witnesses who may 

have evidence upon which the proposed action is based; (10) Inform the parents of the right to ex- 
amine and copy child’s school records at any time during regular office hours, including all tests and 
reports with respect to identification, evaluation, and educational placement and provision of a free 

appropriate public education; (11) Inform the parents of the right to have access at the local level to 

all federal and state laws and rules pertaining to special education; and (12) Inform the parents of 
all the procedural safe guards available regarding protection in evaluation procedures, least restrictive 
environment, confidentiality of information, and all other due process procedures.** 

Under the IDEA parents must provide their written consent before certain action 

can take place. Consent is required whenever the “educational agency wants to conduct 

a preplacement evaluation” or make an initial placement in a special education 

program.°® 

Indiana regulations expand the areas where written consent of the parents must 

be obtained before action may be taken. The written consent of the parent must be 

obtained before any educational evaluation is administered.°’ Educational evaluations 

refer to procedures used selectively to determine the nature and extent of special educa- 

tion and related services that a disabled child needs.°* It does not include basic tests 

administered to, or procedures used with all children in a school, grade or class.°? 

Indiana school corporations must conduct, if at all possible, in addition to written no- 

tice, a personal interview with the parent of a child referred for any educational evalu- 

ation for the purpose of informing the parent of the reasons for the referral and the 
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proposed assessment techniques to be utilized. Additionally, the parents must be in- 

formed of his or her full panoply of rights, including all those rights enumerated above.®° 

Referral of any child for an educational evaluation may be made by the child, 

parent, teacher(s), school administrator(s), and/or specialists.°! 

The rules implementing Indiana’s Special Education Act also require written 

consent of the parent before action is taken “regarding a child’s special education 

placement or transfer.”®? Ifa parent disagrees with the school corporation’s proposed 

change and does not provide written consent, and requests a hearing, the proposed 

change or action may not occur until the resolution of the dispute, unless both parties 

agree otherwise.°? The school corporations change or proposed change can only take 

place after due process proceedings to override a lack of parental consent.°* Indiana, 

unlike other states, does not provide any waivers of parental consent under any circum- 

stances. According to IDEA and Indiana special education regulations during the 

pendency of any administrative or judicial proceedings, unless the department of public 

instruction or the school and the parent of a disabled child agree otherwise, the child 

shall remain in his or her then current educational placement.®* 

If a parent (or school district) requests a hearing, it must be conducted by an 

impartial hearing officer at a time and place convenient to the parent.®* Hearings may 

be requested by either the school corporation or the parents to resolve matters relating 

to the initiation, change, or denial of identification, evaluation or educational placement 

of the child or the provision of a free appropriate public education.®’ 

In Indiana the request for a hearing must be in writing and filed with the local 

superintendent, with a copy filed simultaneously with the state superintendent of public 

instruction. It must contain the reasons for the request for a hearing.°* 

Within twenty days of the request, the state superintendent of public instruction 

must select the independent hearing officer and inform the parties by letter of the ap- 
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pointment. Parents must be informed of their procedural rights including availability 

of low cost legal assistance. The hearing must be recorded and there is a right to request 

a copy of the record, at the school’s expense. The parent and the school district have 

the right to compel witnesses and cross-examine any witness.°? 

While IDEA is silent as to which party bears the burden of proof, Indiana regu- 

lations place the burden squarely on the school as to all facts pertaining to the appro- 

priateness of any placement, denial of placement, or transfer. Indiana also bars the 

introduction of any evidence that has not been disclosed to both parties at least five days 

before the hearing.’° 

The hearing officer must issue a written decision within fifteen days following the 

hearing. The decision becomes final and implemented twenty days after the decision 

unless the case is appealed.7! 

Either party may appeal the hearing officer’s decision within twenty school days 

from the date of filing with the board of appeals of the hearing officer's findings, con- 

clusions and decision. Indiana regulations provide that the state superintendent of 

public instruction appoint a three member panel to constitute the Board of Special Ed- 

ucation Appeals. The Board conducts an impartial review of the hearing conducted by 

the hearing officer. The Board examines the record for compliance with procedures at 

the local level. The Board may receive oral argument. The Board must render a written 

decision within twenty school days from the filing of the petition for review. Any party 

aggrieved by the decision of the Board may bring an action in state or federal court.’ 

Litigation 

Special education-related litigation frequencies increased steadily over the decade 

of the 1980s. The nationwide number of administrative hearings scheduled because of 

Chapter 4 145



educational disputes between parents and schools increased twenty-nine percent between 

fiscal years 1984 (2,649 administrative hearings scheduled) and 1988 (3,426 administra- 

tive hearings scheduled).’* Overall, there was a four percent increase in the number of 

administrative decisions issued by hearing officers during the five-year period. This 

suggests that school districts and parents increasingly have resolved disputes informally 

but only after due process hearings have been invoked. 

The average number of district court decisions issued during the five year period 

(1984-1988) was sixty per year. School districts were the successful parties in about 

fifty-seven (57) percent of all complaints in administrative hearings and civil actions over 

the five year period. When parents were represented by counsel in administrative 

hearings they prevailed fifty-nine (59) percent of the time. The most frequent subject 

of complaints between parents and school districts involved disagreements over a disa- 

bled child’s educational placement. This category of complaints deals with issues in- 

volving the least restrictive environment, public or private school, residential or day 

programs, and changes in the child’s educational setting. Disputes over educational 

placement accounted for about thirty- eight percent of all complaints in both adminis- 

trative hearings and court cases. Questions concerning eligibility and appropriateness 

of education were also the subject of hundreds of disputes during the five year period.’ 

In Indiana, the average number of administrative hearings scheduled during the 

three year period of 1986-1988 was forty seven (47) per year. The average number of 

decisions rendered by hearing officers during this same period was twenty-five per year. 

Four special education related decisions were rendered by district courts during this 

period.’° 
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Zero Reject 

One question that educators have asked since the enactment of EAHCA in 1975 

has been whether the legislation contemplates serving all disabled children, regardless 

of disability. Proponents of the “zero reject” concept maintain that Congress intended 

that all children, regardless of whether they could benefit from special education and 

related services are covered under the statute. Opponents of the “zero reject” concept 

argue that some children are simply uneducable, and Congress never intended to extend 

IDEA to those so severely disabled who cannot benefit from public education. 

In Timothy W. v. Rochester, New Hampshire School District, 875 F.2d 954 (1st 
  

Cir. 1989), cert. denied, 110 S.Ct. 519 (1990), the First Circuit Court of Appeals heard 

a case involving the concept of zero reject. The student, Timothy W. had multiple dis- 

abilities, including profound mental retardation, cerebral palsy, brain damage, respir- 

atory difficulties, blindness and deafness, spastic convulsions, and quadriplegia which 

made him non-ambulatory. One expert, a developmental pediatrician testified that 

Timothy probably did not have the capacity to learn educational skills and activities. 

Evidence indicated he was incapable of learning such rudimentary skills as turning his 

head to respond to noise or light. The district court agreed with the school district that 

Timothy’s handicaps were so severe that he was incapable of benefitting from education 

and not entitled to receive special education under the EAHCA. The First Circuit re- 

versed the decision of the trial court and held, as a matter of law, that no handicapped 

child in need of special education could be denied special education regardless of the 

severity of the handicap. The court found that the zero reject policy was incorporated 

into the EAHCA. 

However, in a 1985 case, Parks v. Pavkovic, 753 F.2d 1397, cert. denied 106 S.Ct. 

246, the Seventh Circuit Court of Appeals was asked to determine if a school district 
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could require the parents of an autistic and severely mentally retarded child to pay any 

part of the living expenses (room and board, clothing and other noninstructional ex- 

penses) of the child who had been placed in a private facility on the ground of a devel- 

opmental disability rather than an educational need. The court first ruled that a 

developmental disability was a subcategory of handicaps covered under EAHCA. The 

court concluded that the parents could not be charged for living expenses because the 

child was institutionalized for educational reasons. However, in reaching this conclu- 

sion, the court hypothetically addressed the issue of a “completely uneducable” child who 

“could not benefit from special education” such as a child in a coma.’® The court as- 

serted under these circumstances, a disabled child’s living expenses would not be 

chargeable to the state because his living expenses would not be related to his education. 

Free Appropriate Public Education 

Prior to 1982 courts struggled to develop a substantive definition of the meaning 

of appropriate education. The EAHCA mandates that states must have a policy “that 

assures all handicapped children the right to a free appropriate public education.””’ 

However, Congress did not provide a precise definition of “appropriate” education. The 

federal courts were divided on the meaning of “appropriate” education and several 

standards of appropriateness were suggested prior to 1982. In Kruelle v. Biggs, 489 

F.Supp. 169 (D. Del. 1980), the court suggested that appropriate education for hand- 

icapped children meant a maximization of their learning potential. Other courts simply 

held that appropriateness had to be determined on an individual basis and attempts to 

assist handicapped children to become self sufficient individuals would meet the defi- 

nition of providing an adequate and appropriate education. ’® 

Chapter 4 148



On June 28, 1982, the United States Supreme Court handed down its first deci- 

sion interpreting the Education for All Handicapped Children Act. In this landmark 

case for special education, Board of Education of Hendrick Hudson School District _v. 

Rowley, 458 U.S. 176, 102 S.Ct. 3034 (1982), the court heard the case of Amy Rowley, 

a prelingually deaf student. The parents of Amy Rowley had requested that the school 

district provide her with a sign language interpreter throughout most of the instructional 

school day. The school district claimed that an interpreter was not necessary because 

Amy was achieving educationally, academically, and socially without such assistance. 

The school district noted that it was providing special education services such as speech 

therapy, a tutor for one hour a day and the use of an FM hearing aid. The trial court 

determined that there was a disparity between her achievement and her potential devel- 

opment without the handicap and ruled that she was not receiving a free appropriate 

public education. The trail court established its standard of appropriateness as “an op- 

portunity to achieve full potential commensurate with the opportunity provided to other 

children.”’? 

Justice Rehnquist, writing for a six to three majority, held for the school district 

and defined an “appropriate” education establishing the acceptable minimum standard. 

The court fixed the standard as follows: 

the “basic floor of opportunity” provided by the Act consists of access to specialized instruction and 
related services which are individually designed to provide educational! benefits to the handicapped 
child. 

In reversing the lower court’s opinion, the court found that the EAHCA does 

not require maximum educational services but a basic floor of opportunity. The court 

concluded that Congress had focused on providing access and procedural protections for 

attaining an education, and had not intended to establish a substantive standard pre- 

scribing a level of education to be accorded to handicapped students. The court said: 

in seeking to provide such access to public education, Congress did not impose upon the States any 
greater substantive educational standard than would be necessary to make such access meaningful. . 
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.. Thus, the intent of the Act was more to open the door of public education to handicapped children 
on appropriate terms than to guarantee any particular level of education once inside.*' 

In Rowley, the court also held that the individualized education plan should be 

developed in such a manner to enable a handicapped child to benefit from the education. 

But the divided court said that questions of educational methodology to formulate the 

education plan most suitable to the child’s needs is to be determined by the state and 

local educational systems in cooperation with the parents. 

Another very significant aspect of the Rowley opinion is the appropriate review 

standard that the court established for lower courts and administrative hearing officers 

to follow in deciding special education cases. The review standard consists of a two-step 

inquiry: ”First, has the state completed with the procedures set forth in the act? Second, 

is the individualized educational program (IEP) developed through the proper proce- 

dures, reasonably calculated to enable the child to receive educational benefits.”® 

Since the Rowley decision the judicial trend has been to give deference to school 

district decisions with respect to educational methodology in cases involving the ques- 

tion of appropriateness of a disabled child’s education. The judiciary has “wholeheart- 

edly endorsed the standard set forth [in Rowley] and, moreover, their limited role in 

determining when programs meet that standard.”®? 

One volatile issue with respect to what constitutes an “appropriate” education 

involves the length of the school year for the handicapped child. Neither the IDEA nor 

Indiana law specifically address the issue of an extended school year (ESY) for children 

with disabilities. The great majority of cases have held that disabled children are entitled 

to an educational program in excess of 180 days per year to prevent substantial re- 

gression caused by an interruption in educational programming. However, the courts 

have struggled to determine a standard by which to measure regression of progress to 

the extent necessary to entitle a disabled child to an extended school year. In Alamo 

Heights Independent School District v. State Board of Education, 790 F.2d 1153 (5th 
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Cir. 1986) the court of appeals held that if a handicapped child experiences severe or 

substantial regression during the summer months in the absence of a summer school 

program, the child is entitled to year-round services. The court said: “The issue is 

whether the benefits accrued to the child during the regular school year will be signif- 

icantly jeopardized if he is not provided an educational program during the summer 

months.”®* But in Bucks County Public Schools v. Commonwealth, 529 A.2d 1201 (Pa. 
  

Comm. 1987) the court held that a disabled child would need to show more than re- 

gression of progress made during the regular school year to qualify for ESY. The court 

said that where a student’s lack of recoupment capacity makes it impossible or unlikely 

that a student will attain the level of self-sufficiency that the student would have been 

expected to attain without summer school, then the student is entitled to ESY. This test 

has become known as the “regression-recoupment” analysis. The “regression- 

recoupment” analysis focuses on the amount of regression suffered by a child during the 

summer months together with the amount of time required to recoup the skills lost 

during the Fall semester of school. 

In a 1990 decision, Johnson v. Independent School District No. 4 of Bixby, 921 

F.2d 1022 (10th Cir. 1990), the appeals court not only used the regression-recoupment 

analysis but said the test to determine the need for ESY “should include predictive data, 

based on the opinion of professionals in consultation with the child’s parents as well as 

circumstantial considerations of the child’s individual situation at home and in his or her 

neighborhood and community.”8> 

Related Services 

One aspect of IDEA which has been the subject of much litigation and debate 

is the breadth of services that must be provided children with disabilities as related ser- 
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vices pursuant to the IDEA. Although the IDEA does expressly define which related 

services are to be provided disabled children, questions concerning health services, 

transportation and counseling are frequently raised. 

In 1984 the Supreme Court in Irving Independent School District v. Tatro, 468 
  

U.S. 883, 104 S.Ct. 3371 (1984) rendered a decision in a case involving a child with spina 

bifida who suffered from a neurogenic bladder that required clean intermittent 

catheterization (CIC) in order to attend school. The parents of the child brought an 

action against a Texas school district after the school district refused to provide 

catheterization for the child while she attended school. The Supreme Court identified 

two central issues in the case: (a) Is catheterization a supportive service required to assist 

a handicapped child to benefit from special education? (b) Is catheterization excluded 

from the definition of a related service because it is a medical service? Medical services 

are generally excluded from related services under IDEA unless the services are for di- 

agnostic or evaluative purposes. The court ruled that clean intermittent catheterization 

is a related service not subject to the “medical service” exclusion of the Act. The court 

distinguished between health and medical services. The court defined school health ser- 

vices as those services provided by a school nurse or other qualified person. Medical 

services, according to the court, are provided by a licensed physician. If nonmedical 

health services are necessary to allow a disabled child to benefit from special education, 

then they must be provided as a related service under IDEA. 

In Tatro the court set forth four criteria to determine whether a school district 

is obligated to provide health services that relate to a disabled child’s education. First, 

to be entitled to related services, a child must be handicapped so as to require special 

education. Second, only those services necessary to aid a handicapped child to benefit 

from special education must be provided, regardless of how easily a school nurse or lay 

person could furnish them. Third, the regulations under the EAHCA state that school 
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nursing services must be provided only if they can be performed by a nurse or other 

qualified person, not if they must be performed by a physician. Fourth, the school dis- 

trict is only obligated to provide the services of a qualified person, not the equipment. 

Tracheotomy cleaning and reinsertion have been found to be related services.®°® 

However, in Bevin H. v._ Wright, 666 F.Supp. 71 (W.D. Pa. 1987), the court found that   

a school district did not have to pay for nursing and related health services that were 

varied, intensive and costly as to make them more in the nature of medical services than 

support services. In Bevin, the disabled child was profoundly mentally retarded and 

blind. The child breathed through a tracheostomy tube and was fed and medicated 

through a gastrostomy tube. A nurse was needed constantly to perform various time 

consuming and life threatening services. 

The judicial trend in the area of medical or health-related services seems to indi- 

cate that service which constitutes a reasonable extension of the school nurse’s tradi- 

tional function is likely to be considered a related service. However, if a service is 

expensive and more like a hospital-based service, courts will not generally find the ser- 

vice to be a related service.®’ 

In Indiana, the Office of Civil Rights held that the Tippecanoe School Corpo- 

ration violated Section 504 by not implementing a requirement of a child’s IEP by 

training the student's classroom teacher and the classroom aide in properly transferring 

the student from her wheelchair to a toilet. Transferring the fragile student from a 

wheelchair to a toilet was deemed a related service.8 

Psychological services are included in the definition of related services in the 

IDEA. However, the Act does not define psychological services, thus the courts have 

been left with the responsibility of determining what services are psychological services 

under the IDEA. Generally, courts have held that psychological counseling, including 

psychotherapy (from a psychiatrist), is a related service if it is an integral and necessary 
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part of the child’s special education. If psychological counseling is necessary for a child 

to benefit from special education, school districts are obligated to pay for the services.®° 

However, this is not the case where a child is placed in a psychiatric facility primarily for 

medical reasons.?° 

Transportation 

IDEA requires school districts to furnish transportation if a child needs it in or- 

der to benefit from special education.?! The provision of transportation services to 

disabled children has been viewed by the courts as part of a free appropriate education. 

The implementing regulations of the Indiana Special Education Act defines transporta- 

tion to include: “(1) Travel to and from school and between schools; (2) Travel to and 

from related services as required for/by the child’s IEP; (3) Travel in and around school 

buildings; and (4) Specialized equipment (such as special or adapted buses, lifts and 

ramps) if required to provide special transportation for a handicapped child.”°? The 

regulations only allow one round trip each day the disabled child is in school.?? 

The regulations implementing Section 504 require school districts to provide 

transportation services to disabled students that are “as effective as those provided 

nondisabled students similarly situated.”°* When school districts do not provide ap- 

propriate transportation arrangements, the result is often a shortened school day for the 

disabled child. This causes a child to be denied an appropriate public education that 

meets their needs as adequately as other students are met. Unless school districts can 

substantiate a medical or educational justification, they must provide the disabled stu- 

dents with school days of equivalent length to the school days provided to nondisabled 

students. 
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In 1990, the Office of Civil Rights found that the Lafayette Indiana School 

Corporation, two other Indiana school districts, and an intermediate unit violated the 

transportation regulations of Section 504.9 OCR determined that of those disabled 

students who required transportation, twenty percent had a one-way bus ride of over an 

hour in the morning, afternoon, or both. Students on regular buses rode for no more 

than thirty- seven minutes. Additionally, nearly one-third of the disabled students who 

required special transportation had shorter days by as much as forty minutes because 

of their bus transportation. 

Generally, the courts and administrative ruling regarding transportation indicate 

that when transportation is furnished, if disabled children cannot walk to the established 

bus stop, then services must be door to door or at least to the curbside of the child’s 

home.?® 

Least Restrictive Environment and Integration 

The IDEA requires school districts to provide disabled children with an appro- 

priate education in the least restrictive environment.?’ Section 1412(5)(B) of the IDEA 

requires that states provide procedures to ensure that disabled children are educated “to 

the maximum extent appropriate” with nondisabled children in regular classes. Beyond 

the classroom, the IDEA requires that disabled children be afforded an equal opportu- 

nity to participate in nonacademic and extracurricular services and activities, including 

meals, recess periods, sports and student organizations with non-disabled children to the 

maximum extent appropriate to the needs of the disabled child.?° 

When school officials are developing an JEP for a disabled child, they have an 

obligation to select a placement that is the least restrictive of all reasonable alternatives. 

The IEP must provide a placement that includes a sufficient amount of academic ser- 
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vices to ensure the student with an appropriate education. On the other hand, school 

authorities must weigh the philosophical and social reasons behind the idea of integrat- 

ing (mainstreaming) the disabled child with non-disabled children. Almost no one disa- 

grees with the notion that separation in education is inherently stigmatizing. There is 

tremendous value in peer interaction both to disabled students and non-disabled stu- 

dents. The disabled child learns to socialize and learns to model appropriate language 

and acceptable behavior. 

The courts have struggled with maintaining a balance between providing an ap- 

propriate level of special education services and integrating the disabled child at the same 

time. 

In Daniel R. v. State Board of Education, 874 F.2d 1036 (Sth Cir. 1989), the 
  

court explained the difficulties inherent in finding a balance: 

By creating a statutory preference for mainstreaming, Congress also created a tension between two 
provisions of the Act. School districts must both seek to mainstream the handicapped children and, 
at the same time, must tailor each child’s educational placement and program to his special needs.”? 

Although the IDEA creates a presumption in favor of mainstreaming, the ma- 

jority of courts have found that the least restrictive environment provision is secondary 

to the provision of an appropriate level of special education and related services. The 

courts have stressed that for some disabled children only special education can address 

the unique needs that their disability presents and mainstreaming will not provide an 

education which will meet those needs. If those unique needs are not met, the child will 

not be afforded an appropriate education as called for in the IDEA. 

In Daniel R. a six year old child with Down’s syndrome was placed in a half day 

kindergarten class with non-disabled children and one-half day in a pre-school special 

education class. While the parents of the disabled child were pleased that he was main- 

streamed, the child failed to keep up with the class and received hardly any educational 

benefit. The school district suggested a change of placement to a class in which only 
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special education students attended. The parents disagreed with the recommendation 

and filed for an administrative hearing. The Fifth Circuit Court of Appeals found that 

the child could not be educated satisfactorily in the regular education classroom. The 

court ruled that interaction with non-disabled students wasn’t a sufficient justification 

for mainstreaming the child. The court noted that school districts do not have to modify 

the classroom curriculum beyond recognition to accommodate the needs of a disabled 

child. In other words, educational impact on other students can be a consideration with 

respect to the placement of a disabled child. 

In cases involving the issue of integrating children with disabilities, the courts are 

asked to consider and decide questions of educational methodology. Courts are reluc- 

tant to inquire into questions of educational methodology and policy and traditionally 

have left such choices to school officials. 

  

| In Lachman vy. Illinois State Board of Education, 852 F.2d 290 (1988), the Sev- 

enth Circuit Court of Appeals faced the issue of balancing an appropriate education with 

the interests of integrating a profoundly deaf child with non-disabled children. The 

parents of the child preferred mainstreaming the child to the more restrictive educational 

program that the school district offered. The court held for the school district because 

the school offered a proven and appropriate educational method to educate the child, 

even if it was more restrictive. The court concluded that issues pertaining to educational 

methodology must be left to the schools and not to the judiciary. The court clearly in- 

dicated that the mainstreaming goal of the IDEA 1s secondary to the "principal goal of 

ensuring that the public schools provide handicapped children with a free appropriate 

education.”!°° 

Indiana school districts have been the subject of numerous complaints alleging 

mainstreaming violations filed with the Office of Civil Rights. In a 1990 case,!°! OCR 

held that the Hamilton-Boone-Madison Special Education Cooperative and its constit- 
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uent school districts violated regulation 34 C.F.R. 104.34 when it often placed students 

with moderate mental disabilities at a segregated facility based primarily on parental 

preference. OCR also ruled that the cooperative and its constituent school districts vi- 

olated the same regulation by categorically denying regular education placement to stu- 

dents with severe mental disabilities. Moreover, OCR found that students with 

moderate or severe mental disabilities were not participating to the maximum extent 

appropriate with non-disabled students. 

In another 1990 OCR investigation, the agency found the cooperative which 

serves Salem, East Washington and West Washington school districts in violation of 

regulations 34 C.F.R. 104.34, 104.4 and 104.33 for failing to assess each disabled stu- 

dent’s need for nonacademic and extracurricular interaction with nondisabled students 

and as a consequence failing to ensure adequate interaction opportunities.!°? In addi- 

tion, the school districts provided a significantly shorter school day without sound edu- 

cational reasons to disabled students at the districts segregated school. 

The least restrictive environment concept supports the principle of placing special 

education classes (and facilities) in the integrated environment of a school building. 

Classrooms for special education should be comparable in size, sanitation, ventilation, 

noise level and furnishings as a school’s regular classroom. In Hendricks v. Gilhool!°?   

a federal district court held that a school district violated the rights of children with dis- 

abilities by failing to provide facilities comparable to those enjoyed by non-disabled 

students. 

The regulations implementing Indiana’s special education statute mandate that 

disabled children should be placed, as closely as possible, with children of the same 

chronological age. Indiana has adopted specific age-span requirements for classrooms. 

The requirements are: (a) pre-kindergarten, ages 3-5; (b) kindergarten, ages 5-7; (c) pri- 
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mary, ages 6-10; (d) intermediate, ages 9-13; (e) middle/junior high, ages 11-16; and (f) 

senior, ages 14-2].!°4 

Disctpline 

One of the most controversial issues in special education law involves the issue 

of discipline. Arnold refers to the issue of discipline disabled children as “perhaps the 

most troublesome area of the law relating to handicapped students .. .”!°> Questions 

regarding the suspension and expulsion of disabled children in the context of their rights 

under IDEA have been raised repeatedly in court since shortly after the passage of P.L. 

94-142. Two of the most important issues before the judiciary have been: (1) whether a 

long term suspension or exclusion constitutes a “change in placement” triggering the 

notice and due process requirements of IDEA, and (2) whether school districts must 

determine if a causal relationship between the misconduct and the disability exists before 

expelling or suspending a disabled child on a long term basis. 

Those issues have been resolved for Indiana educators. The Supreme Court ruled 

in 1988 that an exclusion from school for more than ten days is equivalent to a change 

in placement and therefore procedural protections under IDEA must be followed.!°° 

In Doe v. Koger, 480 F.Supp. 225 (1979), an Indiana federal district court concluded 

that before a school district imposes a long term suspension or expels a disabled child, 

it must determine whether there is a causal relationship between the disruptive behavior 

and the disability. The court ruled that handicapped children cannot be expelled if their 

handicap caused them to be disruptive. The court said, “The school is allowed only to 

transfer the disruptive student to an appropriate, more restrictive, environment.”!°7 A 

similar ruling had been made in Stuart v. Nappi, 443 F.Supp. 1235 (D. Conn. 1978). 

However, the court in Doe, asserted that an expulsion of a handicapped child is per- 
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missible where the misconduct is not handicap-related and the educational placement is 

not inappropriate. The court said “If the reason is not the handicap, the child can be 

expelled.”!°® However, on this issue the question becomes whether a school system can 

ever completely terminate educational services to a disabled child. In S-l v. 

Turlington, 635 F.2d 342 (Sth Cir. 1981), cert. denied, 454 U.S. 1230, 102 S.Ct. 566 

(1981), the Fifth Circuit expressly ruled that although handicapped students could be 

expelled from attending school a complete cessation of educational services was not 

permissible under EAHCA and Section 504. More importantly for Indiana educators 

is the position taken by the Office of Special Education and Rehabilitative Services 

(OSERS) of the U.S. Department of Education. OSERS policy was made clear in 1989 

in a policy letter which stated “all states and school districts . . . are required by the 

EHA-B to ensure that special education services are provided to children with handicaps 

during periods of long-term suspension or expulsion, regardless of whether the child’s 

misconduct is a manifestation of the handicapping condition.”!°? Thus, school corpo- 

rations are obligated to provide educational services to an expelled disabled child. Of 

course the question arises, if special education services must be provided, is the child 

really expelled? School districts are apparently free to choose the method by which they 

will provide the services. This will often take the form of home instruction. The Office 

of Civil Rights held in 1990 that a school district cannot condition the provision of in- 

home services after an expulsion on the parent’s guarantee of being present during the 

instruction or providing other security measures.!!° 

Without question, the most important case decided on the issue of disciplinary 

disabled children came in 1988 with the Supreme Court’s decision in Honig v. Doe, 108 

S.Ct. 592, 484 U.S. 305 (1988). This was a case where San Francisco school authorities 

attempted to expel two emotionally disturbed children. Both student’s IEPs indicated 

that they had low thresholds for frustration and were prone to explosive acts. One of 
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the students responded to taunts from fellow students by choking one of them to an 

extent that caused abrasions on the child’s neck. The other student was expelled for 

stealing and extorting money and for making sexually aggressive remarks to other stu- 

dents. The students were expelled for more than ten days. At issue was the “stay put” 

provision of EAHCA. The “stay put” provision is Section 1415(e)(3), and it provides in 

part: 

During the pendency of any proceedings pursuant to Section 1415, unless the State or local educa- 
tional agency and the parents or guardian otherwise agree, the child shall remain in the then current 
educational placement of such child.*!! 

The school district asked the court to read a “dangerousness” exception into the 

stay put provision. The court found no dangerousness exception in the stay-put rule. 

The court said: “The language of Section 1415(e)(3) is unequivocal . . . Congress very 

much meant to strip schools of the unilateral authority they had traditionally employed 

to exclude disabled students, particularly emotionally disturbed students, from 

school.”!!2 This means that school officials cannot change a child’s placement during 

the pendency of any complaint proceeding unless parents agree to an interim placement. 

The disabled child must remain in his or her current placement until due process pro- 

ceedings are completed. The court said that when a child presents an immediate threat 

to other students, school authorities may temporarily suspend him or her for up to ten 

days. The court also suggested other normal disciplinary procedures for dealing with 

dangerous students including “study carrels, time outs, detention, or the restriction of 

privileges.”113 In addition, the court provided that school officials can, in the case of a 

truly dangerous student, invoke the assistance of the courts and seek an injunction en- 

joining the student from attending school until the matter is resolved or for an interim 

placement where parents refuse to permit any change in placement. 

One difficult question that often arises is whether a series of suspensions totalling 

more than ten days in one school year is the same as a ten day suspension triggering the 
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due process requirements of IDEA. According to OCR policy as enunciated in a 1990 

OCR opinion, “a series of suspensions, including emergency suspensions, which are each 

of ten days or fewer in duration may create a pattern of exclusion constituting a ‘signif- 

icant change in placement.” The factors to be considered in determining whether such 

a series of suspensions constitute a ‘significant change of placement’ are the length of 

each suspension, the proximity of the suspensions to one another and the total amount 

of time the student is suspended.”!!* Thus, before initiating such exclusions (after sus- 

pending a child cumulatively for ten days) school districts must first conduct a reevalu- 

ation of the student.!!° In addition, the student is entitled the due process 

protection.! 1° 

The Indiana regulations regarding special education specifically address the issue 

of suspension and expulsion of handicapped students. The regulation provides in part: 

Any handicapped child enrolled in special education programs or classes may be denied the right 
to attend school or to take part in any school function through suspension, expulsion or exclusion 
procedures as outlined in the statue regarding due process in student discipline, IC 20-8.1-5, provided 
however, that due process procedures shall also be observed in denying transportation and other re- 
lated services. The expulsion or exclusion of any handicapped child in special education programs 
or classes shall be considered a change in the child’s placement and shall be preceded by a meeting 
of the case conference committee. 

The case conference committee shall meet as soon after the misconduct as possible. The parent 
shall be given adequate notice, in his/her native language, of the date, time and place of the meeting 
(and all other procedural rights)... 

The case conference committee meeting shall be chaired by the director of special education or 
his/her designee. 

Pending the outcome of the case conference committee meeting and further expulsion or exclu- 
sion proceedings, the child shall not be removed from school unless he/she presents a danger to 
himself/herself or others. If such a danger exists and the child is removed from school, the child shall 
be given homebound instruction. If the child’s presence is a substantial disruption, he/she may be 
placed in a more restrictive environment within the school. Both homebound instruction and more 
restrictive placement can be initiated by the building principal on an emergency basis at the time of 
the misconduct, but must be approved or disapproved by the case conference committee when it 
convenes to consider the cause of the misconduct. Disapproval will result in a return of the child to 
the placement he/she had at the time of the misconduct. Emergency homebound instruction or 
placement in a more restrictive environment within the school may not exceed a period of forty-five 
(45) calendar days, at which time the case conference committee must reconvene to consider the ex- 
tension of such placement pending the outcome of the proceedings. 

The purpose of the case conference committee meeting shall be to determine whether or not there 
is a causal relationship between the child’s misconduct and his/her handicap. If a causual [sic.] re- 
lationship is determined by the case conference committee, the child may not be expelled or excluded, 
and the committee shall examine the child’s current individualized education program in order to 
determine whether a change in that program might help prevent a reoccurrence of the misconduct. . 

If the case conference committee finds no causal relationship between the child’s misconduct and 
his/her handicap, the committee shall make a written report of its findings to the superintendent of 
the corporation in which the child is in attendance for his/her final determination. The superintendent 
shall send a final report to the parent... . 
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The report to the parent shall be accompanied by a written notice informing the parent of the 
right to object to the case conference committee’s findings before an independent hearing officer, the 
manner in which to request such a hearing, the right to obtain an independent educational evaluation 
and all other rights. ... 

Upon receipt of the report, the parent may exercise one of the following options: (1) Request, 
within ten (10) calendar days, the appointment of an independent hearing officer to review the report 
of the case conference committee. This request and the hearing shall follow the procedures outlined 

in subsection (g). (2) Take no action regarding the case conference committee’s report and thereby 
waive the right to object to it.’?7 

Two significant points of departure from disciplinary practice in other jurisdic- 

tions are set forth in the regulations. One, disabled child must be afforded due process 

procedures before he or she is denied transportation and related services. Second, school 

authorities may place a disabled child who poses a substantial disruption to the school 

on emergency homebound instruction or in a more restrictive environment within the 

school for up to forty-five calendar days without invoking due process procedures. This 

is a questionable practice in that moving a disabled child to a substantially more re- 

strictive setting, especially for such a long period of time probably constitutes a change 

in placement, so as to require notice and the triggering of the procedural safeguards. In 

addition, the change in placement is made without a reevaluation which violates 34 

C.F.R. 104.35.118 In order to avoid this highly dubious practice Indiana educators 

should make every effort to secure parental approval for this type of change in place- 

ment. 

Tuition Reimbursement and Compensatory Education 

There have been a number of court decisions involving tuition reimbursement 

and compensatory educational services as a means of relief for school district violations 

of the rights of disabled children. 

In Burlington School Committee v. Department of Education of Massachusetts, 

471 U.S. 359, 105 S.Ct. 1996 (1985), the United States Supreme Court held that parents 
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who unilaterally change the placement of their child during the pendency of any due 

process proceeding, may nonetheless receive tuition reimbursement from the school 

corporations if the IEP offered by the school is later found to be inappropriate. How- 

ever, if a court ultimately determines that the IEP proposed by the school is appropriate, 

the parents will not be entitled to tuition reimbursement. The court noted that re- 

imbursement is not the same as awarding monetary damages. Courts are not willing to 

award damages under the IDEA. 

In addition to tuition reimbursement the courts have ordered compensatory ed- 

ucation for disabled students where they have not received educational benefits in the 

past as intended under the IDEA. According to Zirkel, during the 1980s courts have 

increasingly awarded compensatory education even beyond the statutory age limit of 

twenty-one.!!9 

However, to the contrary, the Seventh Circuit Court of Appeals held that 

compensatory education cannot be recovered under EAHCA. The court concluded that 

compensatory education may not be awarded for a past erroneous IEP 

determination.!?° 

Attorney’s Fees 

Prior to 1986 there was no provision in the EAHCA for attorney’s fees. In Smith 

v. Robinson, 468 U.S. 992, 104 S.Ct. 3457 (1984), the Supreme Court held that attor- 

neys fees for special education actions were simply not available under EAHCA. To 

remedy this situation Congress passed the Handicapped Children’s Protection Act of 

1986 which specifically provided for attorney’s fees to a prevailing parent in a special 

education action or proceeding. All of the Circuit Courts are now in agreement that 

attorney's fees are recoverable to parents who prevail at the administrative level. In 
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addition, courts have awarded attorney’s fees for legal work prior to a due process 

hearing if counsel has been instrumental in securing a favorable settlement.17!_ How- 

ever, an Indiana federal district court held the amount of attorney’s fees are subject to 

substantial reduction if litigation is protracted and expanded after parents have achieved 

the substantial results they desire with respect to an appropriate education for their 

child.!?2 

AIDS 

The judiciary has generally ruled that students with AIDS are handicapped and 

must be permitted to attend public schools if their attendance does not pose a health risk 

to the school community. In Doe v. Bolten, 694 F.Supp. 440, the court quoted a report 

of the U.S. Surgeon General: 

None of the identified cases of AIDS in the United States are known or are suspected to have been 
transmitted from one child to another in school, day care or foster care settings. Transmission would 
necessitate exposure of open cuts to the blood or other body fluids of the infected child, a highly un- 
likely occurrence. Even then, routine safety procedures for handling blood or other body fluids ... 
would be effective in preventing transmission from children with AIDS to other children in school. . 
.. Casual social contact between children and persons infected with AIDS virus is not dangerous.’*° 

Courts have concluded that AIDS is a handicapping condition under Section 

504, but generally not a handicapping condition under the IDEA.!** In determining 

that AIDS (HIV virus) is covered under Section 504 the courts have relied on the Su- 

preme Court’s decision in School Board of Nassau County v. Arline, 480 U.S. 273, 107 
  

S.Ct. 1123 (1987). In Arline, the Supreme Court found that tuberculosis (and other 

contagious diseases) is a handicap under Section 504 of the Rehabilitation Act of 1973 

as long as the person suffers a physical impairment caused by the disease. Thus, a stu- 

dent with a contagious disease or AIDS cannot be excluded from a public school solely 

on the basis of the disease if they are otherwise qualified to attend class. A student 
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would be “otherwise qualified” if he or she did not pose a health danger to the school 

community. 

Summary 

Genuine equality of educational opportunity has evolved very slowly in this 

country for disabled children. Indiana enacted its initial special education legislation in 

1969. However, Indiana did not reach compliance with its own special education laws 

until the 1980s. 

The courts record on improving equality of educational opportunity for children 

with disabilities was as dismal as most states efforts until the 1970s. The judicial turning 

point came in Brown vy. Board of Education, the landmark racial desegregation case. 

The Brown decision made it clear that once a state undertakes to provide an educational 

system, it binds itself to make educational opportunities available to all on equal terms. 

This concept of the equal protection clause of the Fourteenth Amendment was the pre- 

cursor to the PARC and Mills cases that established that children with disabilities have 

a federal constitutional right to a publicly funded education. 

Congress recognized the right of disabled children to have a free appropriate 

public education by enacting P.L. 94-142, the Education for All Handicapped Children 

Act (EAHCA) in 1975. In 1990 the EAHCA was renamed as the Individuals With 

Disabilities Education Act (IDEA). 

IDEA requires that all children with disabilities between the ages of three and 

twenty-one and in need of special education are to be identified, located and evaluated. 

Under IDEA and the Act’s implementing regulations, state educational agencies are 
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charged with the responsibility of assuring that all eligible children within the state are 

provided with a free appropriate public education. 

Another federal statute relevant to children with disabilities is Section 504 of the 

Rehabilitation Act of 1973 which prohibits discrimination against “otherwise qualified” 

individuals with handicaps. In operating educational programs for handicapped stu- 

dents under Section 504. Indiana cannot deny students with disabilities the opportunity 

to participate in or benefit from a program. Indiana must provide a free appropriate 

education to all handicapped students in publicly funded placements. Section 504 is a 

general anti-discrimination statute and should be viewed as an overlapping complemen- 

tary state with the IDEA. The Office of Civil Rights (OCR) is the agency which enforces 

the provisions of Section 504. 

The most important educational legislation for children with disabilities is IDEA. 

Indiana has created the Division of Special Education to supervise and implement the 

requirements of the IDEA. The IDEA requires that children with disabilities be pro- 

vided an education in the least restrictive environment. It also mandates that education 

is to be individualized and appropriate. The development of a program to ensure an 

appropriate education for each disabled child is accomplished through the use of the 

individualized education program (JEP). In Indiana the IEP is prepared at a meeting 

of the case conference committee. 

The substantive due process right to a free appropriate education is undergirded 

by the comprehensive procedural rights, rules, and requirements mandated by IDEA. 

At the core of procedural due process is notice. A basic underlying theme of IDEA is 

that parents should be involved in the education of their disabled child as one means of 

protecting the child’s rights. 

Under the IDEA parents must provide written consent before a school district 

conducts a preplacement evaluation or makes an initial placement in a special education 
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program. Indiana rules also require written consent of the parent before action is taken 

regarding a child’s special education placement or transfer. If a parent disagrees with 

the school corporation’s proposed change and does not provide written consent, and 

requests a hearing, the proposed change or action may not occur until the resolution of 

the dispute, unless both parties agree otherwise. 

If a parent (or school district) requests a hearing, it must be conducted by an 

impartial hearing officer selected by the State Superintendent of Public Instruction, at a 

time and place convenient to the parent. Either party may appeal the hearing officers 

decision to the Board of Special Education Appeals. Any party aggrieved by the deci- 

sion of the Board may bring an action in state or federal court. 

Special education litigation frequencies increased steadily over the decade of the 

1980s. In Indiana, the average number of administrative hearings scheduled during the 

three year period of 1986-1988 was forty-seven per year. 

One controversial area of litigation involves the issue of whether the IDEA con- 

templates serving all disabled children, regardless of their disability and capacity to 

benefit from education. The First Circuit Court of Appeals held in 1989 that no hand- 

icapped child in need of special education can be denied special education regardless of 

the handicap. However, the Seventh Circuit Court of Appeals in 1985 in dictum said 

that a completely uneducable child who could not benefit from education (such as a 

child in a coma) falls outside of P.L. 94-142. 

The United States Supreme Court has defined an appropriate education under 

the IDEA as providing a basic floor of opportunity to children with disabilities which 

consists of access to specialized instruction and related services individually designed to 

provide educational benefits to the handicapped child. The judicial trend has been to 

give deference to school district decisions with respect to educational methodology in 

cases involving the question of appropriateness of a disabled child’s education. 
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One aspect of the IDEA which has been the subject of much litigation and de- 

bate is the breadth of services that must be provided children with disabilities as related 

services pursuant to the IDEA. The Supreme Court has ruled that clean intermittent 

catheterization is a related service not subject to the “medical service” exclusion of the 

Act. If nonmedical health services (those not necessarily provided by a licensed physi- 

cian) are necessary to allow a disabled child to benefit from special education, then they 

must be provided as a related service under IDEA. 

Both the IDEA and the regulations implementing Section 504 require school 

districts to furnish transportation if a child needs it in order to benefit from special ed- 

ucation. School districts must provide transportation services to disabled students that 

are as effective as those provided nondisabled students similarly situated. 

The courts have struggled with maintaining a balance between providing an ap- 

propriate level of special education services and integrating the disabled child with non- 

disabled children at the same time. The Seventh Circuit Court of Appeals has indicated 

that the mainstreaming goal of the IDEA is secondary to the principal goal of ensuring 

that the public schools provide disabled children with a free appropriate education. 

Generally, courts leave issues pertaining to educational methodology to school officials. 

One of the most controversial issues in special education law involves the issue 

of discipline. Indiana educators must make a determination whether there is a causal 

relationship between a disabled child’s misconduct and his or her disability before im- 

posing long term suspension or expulsion on the child. A handicapped child may be 

expelled where the misconduct is not handicap-related. However, a complete cessation 

of educational services is not permissible. Any handicapped child may be suspended 

from attending school on a short term basis (under ten days) in the same manner ob- 

served for non-disabled children. In Indiana, a disabled child must be afforded due 

process procedures before he or she is denied transportation and related services. 
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The U.S. Supreme Court held that suspensions of handicapped children which 

exceed ten days constitute a change in placement under the IDEA. During the pendency 

of expulsion proceedings (unless a parent agrees otherwise) a student must be kept in 

his or her “then current” educational placement. 

Courts have awarded tuition reimbursement and compensatory education as a 

means of relief where disabled children have not received educational benefits in the past 

as intended under the IDEA. However, compensatory education is not recoverable in 

Indiana. 

Attorney’s fees are recoverable to parents who prevail in court or at the admin- 

istrative level in proceedings brought under the IDEA. 

The judiciary has generally ruled that students with AIDS (and other contagious 

diseases) are handicapped and must be permitted to attend public schools if their at- 

tendance does not pose a health risk to the school community. 
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Chapter 5 

The Terms and Conditions of Teacher Employment 

Certification 

An Indiana public schoo] educator’s employment relationship with a school 

corporation is governed by many legal sources including the United States Constitution, 

the Indiana Constitution, federal and state statutes, administrative regulations, and 

contractual agreements. The right of the state to impose reasonable certification re- 

quirements for teaching in the public schools of the state rests upon the well-settled 

doctrine that education is a function of the state.! 

A teacher’s employment with a school corporation in Indiana commences with 

the teacher’s license. The license is evidence of eligibility for employment as a public 

school teacher. The license indicates that an individual is competent to teach.” There is 

no legal distinction between the granting of a license to teach, and the act of issuing a 

certificate to teach. In an early Indiana case, Elmore v. Overton, 4 N.E. 197 (1886), the 

Indiana Supreme Court said the terms are interchangeable and that licensing implies is- 

suing to an applicant written permission to teach in the public schools. The Indiana 

Code uses the term “licensing” and establishes the State Board of Education as the ad- 

ministrative agency responsible for the licensing of teachers and school administrators.? 
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Every teacher (including a substitute teacher) and school administrator employed 

by any school corporation in Indiana must hold a license issued by the State Board of 

Education through the state superintendent.4 The basic administration of the licensing 

program in Indiana is handled by the Commission on Teacher Training and Licensing 

within the Department of Education.> The State Board of Education regulations set 

forth the requirements for certification and are published in the Administrative Rules 

of the Indiana State Board of Education. The requirements for a license mandate a 
  

certain minimum number of college credit hours and courses in the area of concen- 

tration. In addition, Indiana educators are required to take a minimum number of 

professional (general) education credit hours. The focus of the regulations is on college 

course work. In 1984 the Indiana legislature joined most other states in adopting legis- 

lation requiring teachers to pass a written proficiency examination as a prerequisite for 

obtaining an initial license.© Beginning in 1985, applicants for an Indiana initial stand- 

ard teaching certificate have been required to successfully complete the communication 

skills, general education and professional education sections of an examination prepared 

and administered by the Commission on Teacher Training and Licensing. Further, every 

applicant must pass the specialty area test for every specialty area in which the applicant 

has applied.’ Indiana uses the National Teachers Examination (NTE) specialty tests 

administered by the Educational Testing Service (ETS) for this part of the teacher pro- 

ficiency examination.® 

The NTE has been the subject of litigation in some jurisdictions. The test has 

been challenged on the basis of illegal racial discrimination. Individuals who have been 

denied certification as a result of their exam scores on the NTE and other tests have 

claimed that their rights under the equal protection clause of the Fourteenth Amend- 

ment and Title VII of the Civil Rights Act of 1964 have been violated.? The issue of 

racial bias in tests and their impact on minorities under Title VII was considered by the 
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United States Supreme Court in a non-education case, Griggs v. Duke Power 

Company, 401 U.S. 424, 91 S.Ct. 849 (1971). In Griggs, the use of general tests and the 

requirement of high school graduation were challenged as unrelated to specific job re- 

quirements for purposes of hiring and promotion. The tests disproportionately disqual- 

ified and excluded minorities from being hired or promoted. The court found that 

neither the test nor the high school diploma requirement were validly related to predict- 

ing job performance. The court ruled that Title VII prohibits “an employment practice 

which operates to exclude Negroes [which] cannot be shown to be related to job 

performance.”!° The court ruled that even if a company (or school district) has a neu- 

tral job selection and promotion process if that process has a disparate impact (effect) 

on minorities, then the practice violates Title VII unless the employer can show a busi- 

ness necessity. The court concluded that unintentional discrimination which has a dis- 

proportionate adverse impact on minorities is just as wrongful as intentional 

discrimination. 

However, in Washington v. Davis, 426 U.S. 229, 96 S.Ct. 2040 (1976), the Su- 
  

preme Court considered the question whether the disparate effect test, which was applied 

to Title VII, also applied to constitutional issues arising from the Fifth Amendment and 

the Fourteenth Amendment. In Washington, the court heard a case involving the use 

of an examination for prospective police officers, which black applicants failed dispro- 

portionately. The court distinguished between litigating cases under Title VII, where 

disparate impact analysis is appropriate, and bringing an action under the Fourteenth 

Amendment. The court held that claims under Title VII may focus solely on racially 

disproportionate adverse effect, but the Fourteenth Amendment requires a plaintiff to 

prove intentional or purposeful discrimination. Thus, two independent and contrasting 

standards emerge to determine racially discriminatory employment practices. The 
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Fourteenth Amendment standard requiring proof of discriminatory purpose or intent is 

a much higher and limited standard than the disparate effect standard for Title VII. 

A South Carolina federal district court ruled that the use of the NTE for certif- 

ication and salary schedules was not discriminatory.!! The plaintiffs presented evidence 

that eighty-three percent of the black applicants who took the test failed, whereas only 

seventeen and one-half of the white applicants did not pass the test. The court, relying 

on Washington v. Davis, held that the test was not unconstitutional because the 
  

plaintiffs failed to prove discriminatory intent or purpose with respect to the implemen- 

tation of the test. The court also ruled that the test was rationally related to the gov- 

ernment’s legitimate interest of improving the quality of education in South Carolina. 

Moreover, the court found that the test covered material taught in teacher preparation 

courses, therefore meeting the test validation requirements under Title VII. The Su- 

preme Court affirmed the decision in 1978.+? 

In a 1986 decision, a Texas appeals court ruled that teachers holding lifetime li- 

censes could be required to successfully complete a competency test as a condition of 

continued employment. 

Indiana requires further academic credit for license renewal to maintain 

certification.'* By statute, junior high, middle school or secondary education license 

cannot be renewed simply to obtaining a graduate degree, the teacher must complete 

eighteen semester hours in their major, minor, primary, supporting or endorsement area 

beyond their undergraduate degree.!° Other continuing education requirements are es- 

tablished in the State Board of Education regulations. 

Teaching licenses may be revoked by the State Board of Education upon the re- 

commendation of the superintendent of public instruction.'® The grounds for revoca- 

tion of a license as set forth by statute are immorality, misconduct in office, 
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incompetency or willful neglect of duty. A teacher or administrator must be afforded 

due process protection in connection with a license revocation.'’ 

The Indiana Code specifically prohibits school corporations from employing any 

individual who is addicted to drugs, or is intemperate, or has syphilis in an infectious 

stage.1§ 

Indiana also requires applicants for teaching licenses to sign an oath of support 

for the U.S. Constitution and the Indiana Constitution!®? (this issue will be discussed 

later in this chapter). 

States may change certification requirements. In an early Indiana case involving 

a revocation of a teacher’s license for failure to meet changing certification requirements, 

the court held “a license has none of the elements of a contract, and does not confer an 

absolute right, but only a personal privilege to be exercised under existing restrictions, 

and such as may thereafter be reasonably imposed.”?° 

Courts in other jurisdictions have recently upheld revocations for teachers found 

guilty of such offenses as possession of marijuana,*! sexual assault on children,?* and 

conviction of extortion and perjury charges.?* 

Contracts 

An individual who obtains a teaching license is not guaranteed employment 

simply because they are certified by the state.2* Matters pertaining to the employment 

of Indiana educators are in the province of the local school corporations.?*° An Indiana 

court of appeals decision in 1986 held that teacher contracts are required to be approved 

by a majority vote of a quorum of the school board and not by a majority vote of the 

entire school board.?® 
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Every teacher employed in a public school in Indiana must sign a uniform 

teaching contract prescribed on forms prepared and furnished by the state superinten- 

dent. The contract is entered into by a teacher and a school corporation and must: 

(1) be in writing; 
(2) be signed by both parties; and 
(3) contain: 

(A) the beginning date of the school term as determined annually by the school corporation; 
(B) the number of days in the schoo! term as determined annually by the school corporation; 
(C) the total salary to be paid during the school year; and 
(D) the number of salary payments to be made during the school year. 

The contract may provide for the annual determination of the teacher’s annual compen- 
sation by a local salary schedule, which schedule is considered a part of each contract. This salary 
schedule may be changed by the school corporation on or before May 1 of a year; the changes begin 
the next school year. However, each teacher affected by the changes shall be furnished with printed 
copies of the changed schedule within thirty (30) days after its adoption.?’ 

In a 1987 Indiana court of appeals decision?® the court found that all teachers 

and principals, regardless of whether they are tenured must be employed on a uniform 

teacher’s contract. The court concluded that the written uniform contract does not 

preempt any teacher’s rights that are provided by statute, but merely supplement those 

rights by consummating the contractual relationship. The contract that is used state- 

wide for all teachers is called the regular teacher’s contract.?? 

Indiana school corporations are specifically prohibited from establishing any 

residency requirements as a condition of employment by contract or otherwise.*° Many 

states permit school boards to establish residency requirements. 

In the event teachers provide teaching service in night school or summer school, 

then a supplemental service contract must be signed.°>! The salary must be equivalent 

to the salary of a teacher on a regular salary schedule and computed on the basis of six 

hours as a complete day of service.*? 

A substitute teacher may be employed without a written contract.7* However, 

if a substitute teacher is employed to serve in the absence of a teacher who has been 

granted a leave of absence by the school board, then the substitute teacher must be 

provided a written temporary teacher’s contract.*4 
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Teacher Leaves of Absence 

The Indiana Code allows school corporations to grant a teacher a leave of ab- 

sence for up to one year for a sabbatical, disability, or sick leave.*> These leaves of ab- 

sence are credited to the teachers retirement. In addition, most rights that teachers enjoy 

at the time they take leave remain intact. This includes status as a permanent teacher, 

accumulation of successive years of employment and status and any rights negotiated 

under a collective bargaining agreement.*°® 

When a teacher is granted a leave of absence, the teacher has a right to return 

to school in a teaching position for which the teacher is “certified or otherwise qualified” 

pursuant to the state licensing requirements.*’ In a case involving “teacher burnout,” 

Jay School Corp. v. Cheeseman, 540 N.E.2d 1248 (Ind. App. 3 Dist. 1989), the court 
  

considered a case in which a teacher held both an elementary teacher’s certificate and a 

mentally retarded subject endorsement. The teacher had been teaching special education 

classes for a number of years. She requested a medical leave of absence based on a 

doctor’s opinion that she suffered from stress-related problems due to her special edu- 

cation assignment. The school board approved her medical leave. The teacher asked 

to be reassigned to a regular class and indicated that her medical leave would end as 

soon as she was reassigned. The school board denied the request and assigned her to a 

special education class for the following year. She did not return to her assigned teach- 

ing position. A regular elementary teaching position was open for which she was certi- 

fied. The court interpreted the following statute regarding a return from leave: 

Except where a contract is not required . . . in any situation occurring before or after the com- 
mencement of leave, the teacher and the school corporation shall execute a regular teacher’s contract 
for each school year in which any part of the teacher’s leave is granted, and the teacher shall have 
the right to return to a teaching position for which the teacher is certified or otherwise qualified in 
accordance with the rules of the state board of education.** 
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The court held that since a regular elementary teaching position was open that the 

teacher was certified to fill the school board breached her statutory right to return to 

that position. 

Indiana law permits teachers to be absent from work with pay for ten days during 

their first year of employment and seven days in each year thereafter.2° Sick days may 

accumulate up to ninety days. Teachers are permitted to miss school for five days for 

a death in his or her immediate family.4° Other absences are generally agreed upon in 

the collective bargaining agreement between school employers and school employees. 

Assignment of Teaching Duties 

School boards generally have the authority to assign employees to specific jobs. 

The Indiana Code provides that the school employer has the authority to transfer and 

assign its employees.*! School boards may direct the work of its employees and take 

reasonable actions necessary to carry out the educational mission of the public schools. 

In this regard the interests of teachers are subordinate to the right of children to a 

thorough and adequate education.42 A teacher who refuses to undertake a reasonable 

and lawful assignment may be discharged for insubordination.** However, transfer and 

assignment decisions cannot be made in bad faith or in violation of constitutional or 

statutory provisions. In Wygant v. Jackson, 106 S.Ct. 1842 (1986), the Supreme Court 
  

ruled that a school board could take affirmative steps such as recruiting, hiring, and 

transferring minorities to promote racial balance to remedy past discriminatory policies 

but only for a short period of time necessary to remedy the past illegal discrimination. 

The transfer of teachers for disciplinary reasons has been upheld even where a teacher's 

salary was diminished.*4 
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School boards also have the authority to assign teachers to extracurricular duties 

unless the teacher’s contract states otherwise. The duties must be related to the in- 

structional activities for which the teacher is licensed. Assignments must be made in an 

equitable and reasonable manner.*5 

Tenure 

Tenure is generally considered as meaning the statutory right of a teacher to the 

continued possession of their employment, subject only to removal for good cause as 

established by law. Tenure represents job security to teachers. Alexander and Alexander 

provide several reasons as to why tenure was established ”(1) to remove political abuse 

from the profession; (2) to prevent arbitrary interference by boards; (3) to provide a 

permanent, competent teaching force; and (4) to protect the competent, experienced 

professional, thereby providing job security.”*° 

In Board of Trustees of Hamilton Heights School Corp. v. Landry, 560 N.E.2d 

102 (1990), an Indiana appeals court explained the rationale behind Indiana’s tenure 

statute and the judiciary’s general view on interpreting tenure laws. The court said: 

The Teachers’ Tenure Act, now certified at IND.CODE § 20-6.1-4-9 et seq., is based upon the public 
policy of protecting the educational interest of the state and its principal purpose is to secure 
permanency in the teaching force by creating a uniform system of permanent contracts. See State 

ex_rel. Tittle v. Covington Community Consolidated Schools of Fountain and Warren Counties 
(1951), 229 Ind. 208, 215, 96 N.E.2d 334, 336; Watson v. Burnett (1939), 216 Ind. 216, 222, 23 
N.E.2d 420, 423; School City of Lafayette v. Highley (1938), 213 Ind. 369, 376, 12 N.E.2d 927, 930 
(all three cases interpreting prior versions of the Teachers’ Tenure Act). The Teachers’ Tenure Act 
was not meant to grant special privileges to teachers as a class or as individuals. State ex rel. Clark 
v. Stout (1933), 206 Ind. 58, 64, 187 N.E. 267, 269; Engel, Trustee v. Mathley 1943), 113 Ind.App. 

458, 469, 48 N.E.2d 463, 467, trans. denied. Therefore, since it is legislation in which the public is 

interested, we must liberally construe the statutory provisions to effect the Act’s general purpose. 
Tittle, 229 Ind. at 215, 96 N.E.2d at 336.*’ 

  

  

Indiana teachers have enjoyed statutory protection under tenure laws since 

1927.48 The law shields teachers from being dismissed arbitrarily and unfairly. 
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Generally, states may alter their tenure laws but local school boards may not 

attempt to amend the relationship established by teacher tenure laws. The Indiana leg- 

islature created a tenure law in 1927 that established a contract between the state and 

tenured teachers. In a case that ultimately was heard by the United States Supreme 

Court, Indiana ex rel. Anderson v. Brand, 303 U.S. 95, 58 S.Ct. 443 (1938), an Indiana 
  

township school canceled a tenured teacher’s contract. In 1933 the state legislature re- 

pealed the earlier 1927 tenure act as it related to township teachers and schools. Justice 

Roberts, writing for the majority, held that under the act of 1927 the right of a perma- 

nent (tenured) teacher to a continuing contract was contractual, and the obligation of 

the contract in the case of the township teacher was unconstitutionally impaired by the 

act of 1933. The court invoked Article I, § 10 of the United States Constitution to pro- 

tect the tenured teacher. Article I, § 10 of the Federal Constitution provides that the 

obligation of a contract may not be impaired. The court found that the tenured teacher 

had a valid contract with the township school pursuant to the 1927 act and the obli- 

gation would be impaired by the termination of her employment by an act of the school 

board. The court reversed the judgment of the Indiana Supreme Court which had held 

for the school corporation. Justice Roberts concluded his opinion as follows: 

Our decisions recognize that every contract is made subject to the implied condition that its fulfillment 
may be frustrated by a proper exercise of the police power but we have repeatedly said that, in order 
to have this effect, the exercise of the power must be for an end which is in fact public and the means 
adopted must be reasonably adapted to that end, and the Supreme Court of Indiana has taken the - 
same view in respect of legislation impairing the obligation of the contract of a state instrumentality. 

. the repeal of the earlier Act by the latter was not an exercise of the public power for the attain- 
ment of the ends to which its exercise may properly be directed.*? 

It is noteworthy that Justice Black dissented from the opinion saying that “this 

reversal unconstitutionally limits the right of Indiana to control Indiana’s public school 

system.”5° Justice Black concluded, “Indiana, in harmony with our national tradition, 

seeks to work out a school system, offering education to all, as essential to the preser- 

vation of free government.”>! 
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Following the decision Indiana could not amend the tenure act with respect to 

those teachers covered by the 1927 Act but could pass new legislation aimed at new 

teachers not protected under the 1927 Act. 

In a 1989 case the Connecticut Supreme Court upheld as constitutional an 

amendment to the state’s education law which eliminated permanent teaching licenses 

and mandated that teachers would henceforth be required to renew their licenses every 

five years,>? 

Most states require new teachers to serve a period of probation, usually two to 

five years, before they are entitled to tenure rights. In Indiana, teachers receive tenure 

status after their fifth year of teaching.°> 

Indiana has established a tenure system composed of three distinct and separate 

tiers. The newly-appointed teacher must serve as a non-permanent teacher for two years 

before any tenure protection is triggered. A non-permanent teacher’s contract may be 

discontinued or terminated by the school board of a school corporation, “for any reason 

considered relevant to the school corporation’s interest; or because of a teachers inability 

to perform the teacher's teaching duties.”>+ 

A public school teacher who serves under a contract for two successive years 

becomes a semi-permanent teacher.°> A semi-permanent teacher serves under a con- 

tinuing indefinite contract. An indefinite contract with a semipermanent teacher may 

be canceled only for the following reasons: 

(1) Immorality. 
(2) Insubordination, which means a willful refusal to obey the state school laws or reason- 

able rules prescribed for the government of the school corporation. 
(3) Neglect of duty. 
(4) Substantial inability to perform teaching duties. 
(5) Justifiable decrease in the number of teaching positions. 
(6) Good and just cause. 
(7) The cancellation is in the best interest of the school corporation. 
(b) An indefinite contract with a semipermanent teacher may not be canceled for political 

or personal reasons. 
(c) Before the cancellation of a semipermanent teacher’s indefinite contract, the principal 

of the school at which the teacher teaches shall provide the teacher with a written evaluation of the 
teacher’s performance before January 1 of each year. Upon the request of a semipermanent teacher, 
delivered in writing to the principal within thirty (30) days after the teacher receives the evaluation 
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required by this section, the principal shall provide the teacher with an additional written evaluation. 
As amended by P.L. 201- 1989.°°   

In Indiana, teachers receive full tenure status after their fifty year under contract 

in a public school corporation. The teacher becomes a permanent teacher and serves 

under a continuing indefinite contract.5’ An indefinite contract continues until the 

permanent teacher reaches seventy-one (71) years of age unless it is replaced by a new 

contract by mutual consent of the teacher and school corporation.*® A permanent 

teacher’s indefinite contract may be canceled for any of the statutory grounds pertaining 

to the cancellation of a semi-permanent teacher’s indefinite contract with two significant 

exceptions. A permanent teacher’s contract may not be terminated pursuant to statute 

for “substantial inability to perform teaching duties” or “cancellation in the best interest 

of the school corporation.”°? A permanent teacher's indefinite contract may be canceled 

for the other five grounds enumerated by statute pertaining to semi-permanent teachers. 

This includes the catch all ground for cancellation, “good and just cause.”©° However, 

this ground does not seem as broad as cancellation for reasons considered in the best 

interest of the school district. 

Teacher Dismissal 

Educators have been afforded certain liberty and property interests in their em- 

ployment and the extent of these constitutional rights have been delineated by the judi- 

ciary. A teacher with tenure has a property right in his or her employment and must 

be granted procedural due process under the Fourteenth Amendment.®! 

In addition to a property right a teacher may be able to demonstrate a liberty 

interest in their employment if a school corporation’s employment decision adversely 

effects their reputation in the community or stigmatizes the employee and forecloses 
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future employment opportunities.°* When a property or liberty interest is infringed, 

then a teacher is entitled to protection by procedural due process. 

These principles of law concerning the extent and applicability of property and 

liberty interests in the educational setting were the subject of two cases decided on the 

same day by the United States Supreme Court. The two cases are Board of Regents of 
  

State Colleges v. Roth®? and Perry v. Sindermann.®* Both cases involved the applica- 
    

bility and scope of liberty and property interests pursuant to the Fourteenth Amendment 

of nontenured teachers in their employment. In Roth the court determined that in order 

to have a property interest in continuing employment a person would have to establish 

the following: “To have a property interest in a benefit, a person clearly must have more 

than an abstract need or desire for it. He must have more than a unilateral expectation 

of it. He must, instead, have a legitimate claim of entitlement to it.”°> In order to es- 

tablish a legitimate claim of entitlement an educator must be able to prove that through 

existing state law or “existing rules and understandings” between the educator and the 

state, he or she has acquired a property interest in his or her continued employment.°® 

Alexander and Alexander summarize the ways in which property interests are 

established, by “(1) tenure statute, (2) dismissal during the contract year, or (3) if the 

individual has a legitimate and objective expectation of reemployment.”®’ 

In Roth the Supreme Court also discussed when a deprivation of liberty might 

occur in the context of an adverse employment decision. The court determined that a 

liberty interest arises if the adverse employment decision is based on a charge “that might 

seriously damage his standing and association in the community”®® or a liberty interest 

would arise if the decision imposed “a stigma or other disability that foreclosed his free- 

dom to take advantage of other employment opportunities.”®9 

In Perry v. Sindermann the court continued to define when teachers are entitled 

due process rights with respect to decisions affecting their employment. Sindermann had 
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taught in a Texas community college for four years although he had been employed by 

the state college system for ten years. He was employed under one-year contracts with 

no formal tenure. The college decided not to rehire him to another one-year contract 

and alleged in a press release that he had been insubordinate. The college would not 

grant him a hearing. Sindermann claimed that a college policy contained in the faculty 

handbook which stated, “[the college] wishes the faculty member to feel that he has 

permanent tenure as long as his teaching services are satisfactory .. .”’° created an ex- 

pectation of reemployment. The court ruled that Sindermann had established a legiti- 

mate property interest in his employment. 

The Roth and Perry v. Sindermann cases established that nontenured teachers 
  

are not entitled to procedural due process in decisions affecting their employment unless 

they demonstrate that either a property or liberty interest is implicated in the adverse 

employment decision. In addition, in order to obtain a liberty interest the reasons for 

nonrenewal must be “publicized.”7! 

If a nontenured teacher does not challenge the validity of the employer’s publi- 

cized reasons for nonrenewal, then he or she loses the right to procedural safeguards. 

When non-tenured teachers do contest charges leveled at them for not renewing their 

contracts, the burden of proving a deprivation of liberty or property is upon the 

teacher.’ 

Courts have determined that employer assertions alleging that teachers have a 

serious drinking problem, are emotionally unstable or suffer from a mental illness are 

stigmatizing and give rise to due process protections. 
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Dismissal for Cause 

As indicated, the Indiana Code sets forth several grounds for canceling a semi- 

permanent or permanent teacher’s indefinite contract. The courts have often been called 

upon to resolve disputes relating to teacher dismissal that arise from the somewhat 

broadly phrased causes or grounds established for dismissal under the Indiana statute. 

The burden of proof when dealing with cancellation of a teacher’s contract (or for dis- 

ciplinary action) rests on the school board.’4 

Immorality 

The Indiana Supreme Court determined in 1941 that immorality is anything that- 

offends the morals of the community.’> More recently in Fiscus v. Board of School 
  

Trustees of Central School District of Greene County, 507 N.E.2d 1137 (Ind. App. 1 
  

Dist. 1987), the court sought guidance in setting a definitional standard of what consti- 

tutes immorality by a teacher by quoting an early Pennsylvania Supreme Court Deci- 

sion. “In Horosko v. Mount Pleasant Township School District (1939), 6 A.2d 866, 868, 

cert. denied, 308 U.S. 553 (1939), the court defined immorality as ‘not essentially con- 

fined to a deviation from sex morality; it may be such a course of conduct as offends the 

morals of the community and is a bad example to the youth whose ideals a teacher is 

supposed to foster and to evaluate.” The 1987 Indiana court generally agreed with this 

definition of teacher immorality, but added that the concept of immorality “1s subject to 

varying interpretations based on shifting social attitudes, [and] must be resolved on the 

facts and circumstances of each case.”’® 
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At issue in Fiscus v. Board of Trustees was the cancellation of a permanent 

teacher’s indefinite contract for uttering an obscene remark in her classroom. The 

school board concluded that the obscene remark constituted immorality for purposes 

of disciplinary action and cancellation of her contract. The teacher had been employed 

as an art, physical education and library skills teacher in an elementary school for twelve 

years. She had an unblemished record during her twelve years of service. The teacher 

allegedly said, “Fuck you” in response to a question concerning what grade a student 

received on an art project.’’ Six children, aged ten or eleven years out of twenty-four 

students in the class testified that they heard the teacher utter the obscene remark. The 

teacher vehemently denied making the remark. The school board believed the students. 

The appeals court upheld the decision of the school board. It found that the teacher’s 

conduct constituted immorality. The court noted that several other state courts had 

upheld the cancellation of a teacher’s contract because of the use of vulgar and offensive 

language in school. 

Immorality often involves matters related to teacher’s sexual conduct. An 

Indiana appeals court in 1986 upheld the dismissal of a permanent high school teacher 

for placing his hand on a female student’s leg, pinching her hip and making sexually in- 

appropriate comments to her.’® Similarly, in 1989 an Illinois court’? ruled in favor of 

a school district which had terminated the contract of a male tenured teacher for im- 

properly touching a female student. The court noted that the psychological damage to 

the students and the damage to the faculty as a result of the act was irremediable. 

Courts have been almost unanimous in upholding teacher dismissals based on sexual 

involvement with students.°° Teachers are considered to be role models and courts will 

not approve sexual activity with students. Teachers have been discharged for sexual 

conduct with nonstudents where there is a nexus between the teacher’s behavior and an 

adverse impact on the school. Courts may consider community attitudes with respect 
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to a teacher’s sexual activities and the ability to satisfactorily carry out his or her 

teaching duties. In a small rural community in South Dakota a teacher was discharged 

for immorality for openly living with her boyfriend.*! The court upheld the dismissal 

because the teacher violated local mores. In addition, she was popular with her students 

making it likely they would imitate her behavior. However, a Florida court held that 

sexual relationships involving consenting adults may not constitute immorality where 

the activity takes place away from school and a teacher’s ability to satisfactorily carry 

out his or her professional responsibilities is not impaired.®? 

Teachers have been dismissed for homosexual conduct with nonstudents. Gen- 

erally, courts have required proof of a negative impact on a teacher’s effectiveness to 

teach stemming from the teacher’s homosexual conduct. If the homosexual conduct 

does not adversely effect students, other teachers and the learning environment, then the 

teacher may not be dismissed. Courts will also consider whether the conduct is likely to 

continue or whether it was an isolated incident in the past. In a 1988 Nebraska case the 

Supreme Court of that state®* upheld the dismissal of a tenured male teacher for 

immorality stemming from his overtly sexual aggressiveness toward a male typewriter 

salesman who was waiting for the school principal in the teacher’s lounge. The male 

teacher made sexually oriented comments out of context to the salesman and “rubbed 

his own genital area” while making the comments.’ Another witness at the teacher's 

dismissal hearing, the husband of the school’s secretary, testified that the teacher 

grabbed him in the genitals and on the buttocks at a staff Christmas party. The teacher 

denied the misconduct. The court concluded that the teacher’s aggressive and uncon- 

trollable sexual behavior was immoral and caused the teacher to be unfit to teach. 

School boards have dismissed teachers who are unwed and pregnant. Generally, 

the courts have held that dismissal of unwed, pregnant teachers is impermissible because 

it violates a teacher’s privacy rights and the Fourteenth Amendment.®> 
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Incompetency 

In an early Indiana case, an appeals court described incompetency as a relative 

term meaning a lack of requisite qualifications needed to perform as a teacher.°© Ina 

more recent decision, Harrison-Washington Community School Corporation v. Bales, 

450 N.E.2d 559 (Ind. App. 2 Dist. 1983), the court held that a teacher “wanting in 

practical efficiency in discipline’ may be considered by a school board to be 

incompetent.8’ A South Dakota court found that incompetency may include a lack of 

knowledge of the subject matter that the teacher teaches, or inadequate teaching meth- 

odology or lack of discipline.®® 

Teachers should be given notice and an opportunity to correct deficiencies in 

their teaching. In a 1990 Illinois case®? an appeals court upheld the reversal of a school 

board decision to dismiss a teacher of nine years because he was deemed incompetent 

to teach in his field. The court held that the school district had failed to inform the 

teacher of the deficiency and did not prove that the deficiency was irremediable. Con- 

versely, in a 1990 Florida case®° the court upheld a tenured teacher’s contract cancella- 

tion for incompetency where the teacher had been provided with continuous notice of 

her teaching deficiencies and did not improve her performance. 

In an Indiana case, a court of appeals found that a tenured teacher could be 

dismissed for incompetency for failing to follow generally accepted teaching methods 

used for teaching elementary students.?? 
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Insubordination 

An Indiana teacher may be dismissed for insubordination if the teacher willfully 

refuses to follow a reasonable rule of the school corporation.°? A school principal's di- 

rective or order to a teacher constitutes a rule of the school corporation. However, a 

teacher cannot be terminated for disobeying or ignoring a principal’s directive unless the 

school’s evidence demonstrates that the order was unambiguous and reasonable. In 

addition, the order must be lawful.?? 

In State ex rel. Newton v. Board of School Trustees, 460 N.E.2d 533 (Ind. App. 
  

3, 1984), a tenured teacher’s indefinite contract was terminated for insubordination, 

neglect of duty, and undermining public confidence in the normal educational process. 

The teacher paddled three students without an adult witness as required by a rule of the 

school district. The school board claimed that the teacher’s conduct in failing to comply 

with the corporal punishment rule constituted insubordination. The appeals court up- 

held the dismissal finding that the teacher’s failure or refusal to follow established school 

rules was sufficient to terminate the teacher’s indefinite contract. 

In 1989 in Werblo v. Bd. of School Trustees of Hamilton Heights School Cor- 

poration,®> an Indiana appeals court heard a case in which a teacher was dismissed for 

insubordination for failure to obey a principal’s directive. The teacher sought permission 

from the high school principal for her theater class to view a “Romeo and Juliet” movie 

in preparation of a school play instead of attending a “Sportsworld” convocation which 

contained religious material. The principal directed the teacher to attend the 

convocation with her students. However, the principal made a schoolwide announce- 

ment discussing the convocation and advised that anyone who did not wish to attend for 

religious or any other reasons were to report to his office. The teacher and sixteen of 

her students chose to view the movie. The teacher and the students reported to the of- 
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fice and objected to attending on religious grounds. The principal considered the excuses 

subterfuge for not attending the convocation. The court held that although the teacher 

was provided an unambiguous order to attend the convocation, the subsequent 

schoolwide announcement “muddled the scope of the [principal’s] order” and negated the 

teacher's duty to attend.°© The court also noted that the school’s endorsement of a re- 

ligious oriented convocation may have violated the establishment clause of the First 

Amendment. The court noted that school rules and directives must be lawful. 

Neglect of Duty 

One of the statutory grounds for dismissal in Indiana is neglect of duty. In State 

ex rel, Newton v. Board of School Trustees, an Indiana appeals court held that the term 
  

was sufficiently specific to give teachers “fair apprisal” of the standard.?’ In this case, 

a tenured teacher was charged with neglect of duty for being tardy to school on seven- 

teen occasions during a four month period. In addition, the teacher failed to timely issue 

progress reports to students on two occasions over a four month period. The duties for 

distribution progress reports had been established by the school principal. Moreover, 

the teacher failed to make reasonable efforts to follow his principal’s recommendation 

to improve his relationships with parents and other teachers. The court found that all 

three of these charges constituted neglect of duty. 

In a 1989 South Carolina case?® a court of appeals held that a teacher could be 

dismissed for neglect of duty where he failed to adequately supervise his welding shop 

class. 

In a 1990 case out of Oregon?® a tenured teacher was dismissed for neglect of 

duty and immorality when her house was searched by police and they discovered that 

her husband was involved in trafficking marijuana. The evidence revealed that the 
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teacher was aware of his illegal activity. The court found, however, that the school 

board misapplied the term neglect of duty in this case by determining that it imposed a 

duty on her to act on her husband’s business. In an Indiana case, a court of appeals 

found that a teacher who failed to prepare for class and slept during classroom periods 

could be dismissed for neglect of duty.!°° 

Good and Just Cause--Best Interest of School Corporation 

Teachers may be dismissed for good and just cause in Indiana. This is in effect 

a catchall phrase which gives wide discretion to school boards. An Indiana court defined 

“other good and just cause” to include a lack of cooperation with school officials, and 

any cause which has a reasonable relation to a teacher's fitness or capacity to discharge 

his or her educational duties.1°! Indiana courts have determined that a teacher’s con- 

duct outside of the classroom bears a reasonable relation to his qualifications for em- 

ployment. In Gary Teachers Union Local No. 4, A.F.T. v. School City of Gary, 332 
  

N.E.2d 256 (1975), the court of appeals upheld the discharge of a tenured teacher who 

was convicted of assault and battery and fleeing a police officer which are misdemeanors. 

The court held that conviction of a misdemeanor was good and just cause under the 

Tenure Act. 

A 1990 Illinois appeals court decision!®? upheld the dismissal of a tenured high 

school teacher for transporting two female students who were intoxicated to his home 

where they were permitted to drink “wine coolers” (from his refrigerator) in his presence. 

The court found the dismissal for good and sufficient cause sustainable. In another re- 

cent 1990 Illinois case!®* an appeals court ruled that a tenured teacher’s conviction for 

failing to file his federal income tax returns gave rise to sufficient cause to warrant his 

dismissal. The Connecticut Supreme Court!°* found due and sufficient cause to dismiss 

Chapter 5 197



a tenured physical education teacher and athletic director for tampering with school 

telephones in an effort to intercept telephone calls (eavesdropping) involving other 

school employees. The teacher was charged with “illegal wiretapping” but was acquitted. 

The court found that the teacher’s behavior undermined the educational mission of the 

school. An Indiana court determined that “failing to communicate and take an interest 

in the students in [a teachers] class” constituted “other good and just cause.”!° 

Justifiable Decrease in the Number of Teaching Positions--RIF 

Indiana tenured teachers may have their contracts canceled for a “justifiable de- 

crease in the number of teaching positions. . .”1°© This activity is commonly known as 

“riffing.” However, Indiana courts have held that under the Indiana Teacher’s Tenure 

Act school officials cannot dismiss tenured teachers while retaining nontenured teachers. 

In Barnes v. Mendenhall!®’ an Indiana appeals court held that a permanent teacher’s 

license could not be canceled as long as there were non-permanent teachers holding po- 

sitions which the permanent teacher was licensed to fill. In Watson v. Burnett!®® the 
  

Indiana Supreme Court explained the reasoning behind the protections afforded tenured 

permanent teachers: 

The principal purpose of the Act was to secure permanency in the teaching force. If a justifiable 
decrease in the number of teaching positions should be held to give the trustee the power to choose 
between tenure and nontenure teachers, both of whom are licensed to teach in the teaching position 
which remains, he is thereby given the power to nullify the Teachers’ Tenure Act, and to discharge 
without cause a teacher who has, by reason of having served satisfactorily as a teacher during the 
specified period, secured a tenure status and an indefinite permanent contract. To countenance such 
an interpretation of the law would be to permit the trustee to do indirectly that which the law expressly 
forbids him to do directly.'°° 

Alexander and Alexander explore the permissible reasons for dismissing teachers 

under the reduction in force plan, “Reduction in force may be caused by such factors as 

enroliment decline, fiscal restraints, reorganization, or elimination of positions or 
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programs.”!!° A school board must act in good faith in determining a need to reduce 

the number of teaching positions.!1! 

In Stewart v. Fort Wayne Community Schools, 564 N.E.2d 274 (Ind. 1990), a 
  

school board canceled the contract of a tenured psychologist’s contract because of a 

decrease in the number of teaching positions. The school board retained a nontenured 

teacher in a position in which neither individual was fully certified. The court held that 

Indiana’s tenure law only protects teachers who are qualified for positions that are 

available in connection with a reduction in force plan. 

Importantly, in Stewart v. Fort Wayne Community Schools, the Indiana Su- 

preme Court established the standard of review that all Indiana courts must employ in 

reviewing school board decisions. In reversing the appellate court’s use of a review 

standard which asked whether a school board’s decision is “arbitrary and capricious” and 

whether it is “unsupported by substantial evidence,” the court mandated use of the 

“substantial evidence” test.!12 The test is as follows: 

If the procedural requirements are followed including the assignment of a legal cause for cancellation 
[of the contract], and if there is substantial evidence presented which tends to support the legal cause, 
and if the hearing is, in fact, fair, the proceeding is lawful.'** 

The court stated that under this test “A court may vacate a school board’s deci- 

sion only if the evidence, when viewed as a whole, demonstrates that the conclusions 

reached by the school board are clearly erroneous.”!!+ 

Local school boards often establish reduction in force rules. Once established 

they must follow their own rules (as long as they are lawful). Generally, teachers with 

more seniority may “bump” other teachers in their area of certification in teacher re- 

duction plans.!!5 
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Procedural Due Process 

As indicated non-tenured teachers are not entitled to procedural due process in 

decisions affecting their employment unless they demonstrate that either a property or 

liberty interest is implicated in the adverse employment decision. In Indiana, a non- 

permanent teacher does not have a right to a hearing prior to dismissal. School boards 

in Indiana enjoy broad discretion in determining whether to renew a non-permanent 

teacher’s contract. 

Indiana’s Teacher Tenure Act sets forth the procedure which a school corpo- 

ration must employ in canceling a semi-permanent or permanent teacher’s contract. The 

due process procedures are as follows: 

(1) The teacher shall be notified in writing of the date, time, and place for the consideration 
by the school corporation of the cancellation of the contract; this notification must occur not more 
than forty [40] days nor less than thirty [30] days before the consideration; 

(2) The teacher shall be furnished, within five [5] days after a written request, a written 
statement of the reasons for the consideration; 

(3) The teacher may file a written request for a hearing within fifteen [15] days after receipt 
of the notice of this consideration; 

(4) when the request for a hearing is filed, the teacher shall be given a hearing before the 
governing body on a day no earlier than five [5] days after filing; 

(5) the teacher shall be given not less than five [5] days’ notice of the time and place of the 
hearing; 

(6) at the hearing, the teacher is entitled: 
(A) to a full statement of the reasons for the proposed cancellation of the contract; and 
(B) to be heard, to present the testimony of witnesses and other evidence bearing on the 

reasons for the proposed cancellation of the contract; 
(7) a contract may not be canceled until: 
(A) the date set for consideration of the cancellation of the contract; 
(B) after a hearing is held, if a hearing is requested by the teacher; and 
(C) the superintendent has given his recommendations on the contract; on five [5] days’ 

written notice to him by the school corporation, the superintendent shall present his recommendation ° 
on each contract, except on a superintendent’s contract; 

(8) pending a decision on the cancellation of a teacher’s contract, the teacher may be sus- 
pended from duty; and 

(9) after complying with section 10 [20-6.1-4-10] of this chapter in the case of permanent 
teachers, or section 10.5 [20-6.1-4-10.5] of this chapter in the case of semi-permanent teachers, and 
this section, the governing body of the school corporation may cancel an indefinite contract with a 
teacher by a majority vote evidenced by a signed statement in the minutes of the board; the decision 
of the governing board is final.'*° 

Indiana courts have held that school corporations must strictly adhere to the due 

process requirements afforded to tenured teachers when canceling their indefinite 

contracts.1!7 In a 1984 case,!!® an Indiana court of appeals decision affirmed this 
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principle of law. The superintendent did not provide his recommendation to the school 

board on a tenured teacher’s contract as required by the due process requirements under 

the statute. The court held that a tenured teacher’s contract cannot be canceled until 

the superintendent has given his recommendation on the contract. The burden of proof 

rests with the school board in cancellation and disciplinary hearings.1!° Indiana courts 

have emphasized that they will not reweigh evidence in reviewing a school board's deci- 

sion to cancel a teacher’s contract. The courts are bound by the “substantial evidence” 

test (see above) in reviewing school board decisions. 

Specific Terms of Employment for Princtpals and Other School Administrators 

The Indiana Code defines “teacher” to include school principals, any superinten- 

dent, supervisor, attendance officer or librarian.1?° Thus, these school officials are 

covered under the tenure laws of Indiana. However, principals, assistant principals and 

assistant superintendents operate on a different contractual basis than public school 

teachers. The state code provides that principals and assistant principals enter contracts 

with school boards for minimum terms of not less than two years.‘?! The contract can 

be modified at any time by mutual consent of the parties. The Indiana Code details the 

procedure by which a school corporation must inform one of its school principals that 

his or her contract is not being renewed.'?? Principals, assistant principals and assistant 

superintendents are entitled to written notice of this refusal to renew on or before Feb- 

ruary | of the year the contract will expire or else the contract will be reinstated for the 

next school year. These school administrators are entitled to preliminary notice of re- 

fusal to renew at least thirty days before the notice of nonrenewal is issued. School ad- 

ministrators must be given private conferences with the school superintendent and the 

school board if they request such a meeting in a timely manner.'?? Notice of refusal to 
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renew may be satisfied by any method of delivery as long as the school official is given 

actual notice.!24 

Remedies for Illegally Dismissed Teachers 

Teachers who can prove that their contracts have been breached may recover 

damages for breach of contract. An Indiana teacher may recover his or her salary which 

would have been received if the contract was not breached. In addition, loss of retire- 

ment income, loss of health and life insurance premiums, severance pay and costs may 

be recovered.!?°5 

Teachers often bring Section 1983 claims against school personnel and school 

boards alleging that their termination of employment was in violation of a federal con- 

stitutional right. A Section 1983 claim is made out by a teacher by establishing that a 

deprivation of rights, privileges, or immunities secured by the U.S. Constitution or fed- 

eral law resulted from conduct occurring under the color of state law. Tenured teachers 

in Indiana have a property interest in their jobs and they cannot be deprived of their jobs 

for arbitrary and capricious reasons.'?®© Indiana school districts must not violate either 

state tenure law or its own employment policies or their conduct may constitute a Sec- 

tion 1983 violation.!2”’ (See the chapter on tort liability, subsection on Constitutional 

Torts for a detailed analysis of Section 1983 actions.) 
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Collective Bargaining 

Professionalization of Teachers 

During the last century it was assumed that most of those who taught school 

would do so only for a few years. The teaching corps was primarily composed of 

women. Women typically chose marriage and child rearing over teaching after a few 

years in the classroom. Teaching was considered as employment for workers who were 

“passing through,” to more serious pursuits.128 

Willard Elsbree, in The American Teacher: Evolution of a Profession in a De-   

mocracy'?? documents that from the 1830s up to the Civil War, increasing numbers of 

women began teaching. They received their training at normal schools. The Civil War 

seriously depleted the numbers of men who had entered teaching and propelled the in- 

fusion of women into the ranks of teaching. 

Women were treated as second class citizens during the nineteenth century and 

this enabled schools to offer low salaries. Consequently, teachers were accorded a low 

social status. .In many school districts, male teachers were paid more than female 

teachers for comparable work.!?° 

During the 1960s, teachers increasingly accepted the idea of collective bargaining 

and even the use of the strike. The nature of the teaching workforce was changing. 

More women and men began looking at teaching as more than a short term job, but as 

a Career. 

Although not addressing union membership, the Supreme Court held in 1967 

that public employment could not be conditioned on the relinquishment of free associ- 

ation rights in Keyishian v. Board of Regents, 385 U.S. 589 (1967). One year later, the 
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Seventh Circuit Court of Appeals held that, “an individuals right to form and join a 

union is protected by the first amendment” in McLaughlin v. Tilendis, 398 F.2d 287 
  

(1968). Several courts have invalidated state statutes that create barriers to union 

membership. 

Recent court decisions have affirmed teachers’ constitutional rights to participate 

in union activities.'*! Educational policy matters are usually defined in collective bar- 

gaining statutes, such as “management rights” and “scope of bargaining” provisions. 

Collective bargaining in education is moving into its fourth decade and the issue 

of its impact on educational programs and the management of schools is drawing the 

attention of educational leaders. Several studies have centered on the relationship be- 

tween collective bargaining and the negotiating process and efforts to “restructure” (de- 

centralize school decision making, i.e., school-site management) the public schools. The 

evidence is conflicting concerning the impact of collective bargaining and the teacher 

empowerment movement on reform measures. Some researchers maintain that collec- 

tive negotiations has caused increased rigidity in the manner in which schools are 

administered.'3? Others agree that collective negotiations has changed the ways schools 

are managed, but they may have enhanced the flexibility and cooperation between 

teachers and administrators because of the new power equalization between the two.!*? 

Indiana is one of about two-thirds of the states'** which has passed a collective 

bargaining law. In 1973 the Indiana General Assembly enacted the Teacher Collective 

Bargaining Act. The legislature expressed its intent: “The citizens of Indiana have a 

fundamental interest in the development of harmonious and cooperative relationships 

between school corporations and their certified employees.”!3° The legislature further 

declared that collective bargaining “can alleviate various forms of strife and unrest.”!° 

The Indiana legislature created the Indiana Education Employment Relations 

Board (IEERB) to implement the Act. The IEERB is charged with the responsibility to 
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intervene in resolving contract disputes arising from the determination of a school dis- 

trict’s exclusive representative, unfair labor practices, and mediation and factfinding.+3?’ 

School employers have an obligation to meet and bargain in good faith with 

school employees exclusive bargaining representative. Indiana courts have held that the 

parties must collectively bargain in good faith so as to “promote meaningful input and 

a free interplay of ideas with respect to discussable topics.”!>° 

Under the Teacher Collective Bargaining Act certain items are made mandatory 

subjects of bargaining. The statute provides that “salary, wages, hours and salary and 

wage related fringe benefits” shall be considered mandatory subjects of bargaining.1° 

oe th 

In addition the statute contains a “grandfather clause,” “any item included in the 1972-73 

agreements between any employer school corporation and the employee organization 

shall continue to be bargainable.”!4° 

Indiana law requires that a school employer shall discuss certain items with the 

exclusive representative of certified employees but makes the items permissible for pur- 

poses of bargaining collectively, negotiation or entering into a written contract, or being 

subject to impasse procedures for those items. The statute actually declares that an 

employer commits an unfair labor practice for refusing to discuss any of the following 

matters: 

working conditions, other than those provided in Section 4; curriculum development and revision, 
textbook selection; teaching methods; selection, assignment or promotion of personnel; student dis- 
cipline; expulsion or supervision of students; pupil-teacher ratio; class size or budget appropriations. 

141 

These are mandatory subjects of discussion which may be the subject of collective bar- 

gaining. 

However, certain management rights are reserved to schoo! employers. The col- 

lective bargaining statute provides that “No contract may include provisions in conflict 

with ... school employer rights as defined in Section 6(B) of this chapter.”!4?_ The rights 

of school employers then are as follows: 
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(b) School employers shall have the responsibility and authority to manage and direct in 
behalf of the public the operations and activities of the school corporation to the full extent authorized 
by law. Such responsibility and activity shall include but not be limited to the right of the school 
employer to: 

(1) direct the work of its employees; 
(2) establish policy; 
(3) hire, promote, demote, transfer, assign, and retain employees; 
(4) suspend or discharge its employees in accordance with applicable law; 
(5) maintain the efficiency of school operations; 
(6) relieve its employees from duties because of lack of work or other legitimate reason; 
(7) take actions necessary to carry out the mission of the public schools as provided by 

law 143 

The act provides that school employees defined as any full time certified person 

in the employment of the school employer will compose the teachers bargaining unit.!44 

The act excludes supervisors from the bargaining unit. In a 1989 decision an Indiana 

appeals court!*> held that athletic directors, head football coaches and basketball 

coaches who supervise full time, certified school employees, are supervisors excluded 

from the bargaining unit of school employees. The court reasoned that coaching duties 

are generally connected with curricular activities and therefore a coach who exercises 

authority over certificated school employees and acts as supervisor to be entirely ex- 

cluded from the rank and file bargaining unit. 

The scope and meaning of the subjects open to discussion and bargaining are 

often the subject of litigation. As a general rule, school boards wish to limit the scope 

of the subjects so that they may maintain their management prerogative. School boards 

often would rather not deal with the school employees exclusive representative before 

making or changing policy. 

The subject of working conditions which is a mandatory subject of discussion but 

a permissible item for bargaining purposes has been the subject of extensive litigation in 

Indiana. The question involves the ordinary meaning of “working conditions.” One 

major area of conflict between school boards and teacher representative revolves around 

the issue of teacher evaluations. In Evansville-Vanderburgh School Corp. v. Roberts, 

405 N.E.2d 895, the Indiana Supreme Court ruled: 
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We believe the teacher evaluation in issue is indeed within the plain and ordinary meaning of 
“working conditions.” The “philosophy” of the plan is to maintain high teacher competence by means 
of self evaluation forms, classroom observations by ’’evaluators,” and an evaluation conference... 

We believe these factors significantly touch and concern the everyday activities of school teachers and, 
therefore, are within the ordinary understanding of “working conditions.” '*® 

Thus, the Indiana Supreme Court determined that the teacher evaluation process 

significantly affects the educational environment by impacting on the relationship be- 

tween supervisors conducting evaluations and teachers. The court determined that 

meaningful input must occur between school employers and bargaining units prior to 

implementing or changing the teacher evaluation process. The court determined that 

discussing teacher evaluation plans with the bargaining representative did not unduly 

infringe upon the managerial responsibilities and authority of the school district. In 

Board of Trustees of Gary Community School Corporation v. Indiana Education Em- 
  

ployment Relations Board, 543 N.E.2d 662 (Ind. App. 1 1989) the court reviewed a 
  

school corporation’s decision to institute an instructional program based on the peda- 

gogical theories of Madeline Hunter and the Blooms. The program was implemented 

and teachers were evaluated by individual supervisors on how well they used the new 

methods. The school district refused to discuss or bargain the implementation of the 

new teaching strategy. The teachers bargaining representative claimed that the school 

corporation had engaged in an unfair labor practice in unilaterally changing the condi- 

tions of employment. The court found that the implementation of new curricula, 

teaching techniques and teacher evaluations were embraced within the meaning of 

working conditions. Thus, the subject was a discussable item according to the TCBA. 

In addition, the court determined that a clause in a pre 1971-72 collective bargaining 

agreement which prohibited instructional supervisors from making written evaluations 

was “grandfathered” into the current contract, causing the subject of evaluation of 

teachers to be a mandatory bargaining topic. 
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Issues revolving around the school calendar have been repeatedly raised in liti- 

gation in Indiana. In Eastbrook Community Schools v. Indiana Education Relations 
  

Board, 446 N.E.2d 1007 (1983), reh. granted 450 N.E.2d 1006, trans. denied, an Indiana 

appeals court held that a school board is not required to bargain the school calendar 

with the teacher’s bargaining unit. The court concluded that the item of the school 

calendar was an exclusive school board managerial matter which the school board was 

prohibited from bargaining. However, in Union County School Corp. v. Indiana Edu- 
  

cation Employment Relations Board, 471 N.E.2d 1191 (Ind. App. 1984), the court ruled 
  

that although the subject of the school calendar is not an item of mandatory bargaining, 

it is a subject of mandatory discussion as a “working condition.” Issues which are sub- 

ject to mandatory discussion may but shall not be required to be bargained 

collectively.147 Some Indiana school districts may be obligated to bargain collectively 

over calendar items which were bargained as part of collective bargaining agreements 

before 1972-73 (under the grandfather clause). In Northwestern School v. Ed. Emp. Rel. 

Bd., 529 N.E.2d 847 (Ind. App. 1988) the court held that calendar items which were 

bargained for as part of a 1973-1973 agreement which do not infringe upon a school 

boards exclusive managerial power remain bargainable under the grandfather clause of 

the TCBA. In Indiana Education Employment Relations Board v. Highland Classroom 

Teachers Association, 546 N.E.2d 101 (Ind. App. 3 Dist. 1989), the appeals court heard 
  

a case in which a long list of calendar items had been included in a pre-1972-1973 col- 

lective bargaining agreement. The court held that certain calendar items are part of a 

school board’s exclusive managerial prerogative. The court concluded then, that the 

following items are not subject to mandatory bargaining: 

the date of the first day of school, the dates when students would be in school for 1/2 day but teachers 
would attend for a full day, the starting and ending dates of winter (Christmas) break and the spring 
(Easter) break, the scheduling of holiday recesses . . ., the closing of schools for the ISTA Conference 
on Instruction, and the date of the last day of student attendance.'*® 
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The issue of classroom size has been a topic of litigation in several states. The 

question has often been whether class size should be considered a mandatory topic of 

bargaining. An Illinois court in 1989!4° held that class size is a mandatory topic of 

bargaining in that state. Indiana seems to have avoided the problem by making class 

size a mandatory subject of discussion but a permissive subject for bargaining. 

One issue in the collective bargaining setting that has been litigated extensively 

is whether teachers who are not union members can be required to pay union dues to a 

school employee representative. The United States Supreme Court has ruled that a 

non-union member can be required to share in the expenses incurred by a union in its 

role as the designated teachers representative.'°° Accordingly, the Supreme Court has 

decided that a teachers exclusive bargaining representative is under a duty to represent 

all of the employees in a bargaining unit including those who are not members in a fair 

manner.!>! However, the Supreme Court has held that it is a violation of the First 

Amendment to require non-union employees to pay for expenses incurred by the union 

to support their political and ideological activities. The court has established procedural 

safeguards to prevent “compulsory” subsidization of ideological activity by employees 

who object thereto without restricting the union’s ability to require every employee to 

contribute to the cost of collective bargaining activities.1°? Thus, “agency shop” or “fair 

share” arrangements have been established to collect fair share fees from non-union 

employees. Fair share due represent a non-union employees’ pro rata share of the ex- 

penses of the bargaining representative for work in dealing with management. Fair share 

fees do not include money spent by the union to support their political viewpoints. 

Indiana law provides that teacher exclusive bargaining representatives have the 

right to collect “fair share” union dues from union non-members.!>* Indiana bargaining 

units cannot deduct the fees from paychecks with a teacher’s permission, but they may 

seek to recover the dues from nonmembers in court. The Indiana fair share fee provision 
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is called voluntary in the sense that it does not permit automatic involuntary payroll 

deductions. However, the “payments themselves are not voluntary.”!54 In Fort Wayne 

Education Association v. Aldrich, 527 N.E.2d 201 (Ind. App. 3 Dist. 1988), the court   

explained the voluntary fair share deduction arrangement: 

Although Indiana forbids both involuntary payroll deductions and making the representation fee a 
condition of employment, the word “voluntary” ascribed to Indiana’s system is misleading. The re- 
quirement that payroll deductions be voluntary does not make the payment itself voluntary. While 

not a condition of employment, Indiana’s nonmember teachers are required, under Indiana law and 

the terms of the Master Contract, to pay the fee. Thus, with or without voluntary payroll deductions, 

the payment is mandatory. Consequently, since the payment is not voluntary, the rights of Indiana 
teachers are no less infringed upon than their Illinois counterparts. Therefore, we hold today that the 
nonmember teachers are entitled to the protections announced in the Hudson decision.'*5 

  

In Ake v. National Education Association-South Bend, 531 N.E.2d 11 (Ind. App. 
  

3 Dist. 1988), the court held that the use of a rebate procedure which rebated funds to 

teachers that were “overcollected and used for political purposes” is unconstitutional.!°° 

The court reasoned that during the interim period, between the collection of fees from 

nonmembers and the return of funds spent for political purposes, the union was able to 

use the funds. 

The Indiana Code expressly prohibits Indiana school employees from striking. 

The statute specifically provides: 

Strikes--(a) It shall be unlawful for any school employee, school employee organization, or 
any affiliate, including but not limited to state or national affiliates thereof, to take part in or assist 
in a strike against a school employer or school corporation. 

(b) Any school corporation or school employer may, in an action at law, suit in equity, or 
other proper proceeding, take action against any school employee organization, any affiliate thereof, 
or any person aiding or abetting in a strike, for redress of such unlawful act. 

(c) Where any exclusive representative engages in a strike, or aids or abets therein, it shall 
lose its dues deduction privilege for a period of one(1) year. 

(d) No regulation, rule or law with respect to the minimum length of a school year shall be 
applicable or shall require makeup days in any situation where schools in a school corporation are 
closed as a result of a school employee strike. A school corporation shall not pay any school em- 
ployee for any day when the school employee fails as a result of a strike to report for work as required 
by the school year calendar.'*’ 

In a 1991 case, Coons v. Kaiser, 567 N.E.2d 851 (Ind. App. 3 Dist. 1991), the 

court held that a student could not maintain a lawsuit seeking damages against teachers 

who participated in an illegal strike. 
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The IEERB is authorized to deal with negotiations between school employers 

and employees regarding the making of collective bargaining agreements that proceed 

to an impasse. The IEERB offers a confidential mediation service in which the 

mediators act as a neutral adviser in an attempt to assist the parties to meaningfully 

bargain collectively.1°® Mediators do not render decisions. If mediation does not re- 

solve the parties disputes, then the parties must engage in fact finding.'°° The IEERB 

appoints a neutral factfinder to investigate the contract dispute. The factfinder may hold 

hearings and after his or her investigation a nonbinding recommendation is issued to the 

parties. The parties may choose to submit their dispute to arbitration. The Indiana 

Code provides that the parties may “submit any issue in dispute to final and binding 

arbitration by an arbitrator appointed by the Board. The award in any such arbitration 

shall constitute the final contract between the parties with respect to such issue.”!®° 

Constitutional Rights of Teachers 

Free Speech and Association 

Prior to the 1960s public employment, including the employment of teachers was 

considered a privilege rather than a right. Accordingly, teachers were expected to limit 

and give away their First Amendment rights to their employers. However, during the 

1960s with the public’s attention focused squarely in individual rights, “the courts de- 

termined that the ‘privilege doctrine’ was inappropriate and the relationship between 

teachers and school board began to change.”!°! In 1968, the United States Supreme 

Court in Pickering v. Board of Education of Township High School District 205, 391 

U.S. 563, 88 S.Ct. 1731 (1968), established the legal principle that public school teachers 

Chapter 5 211



have the First Amendment right of freedom of expression. In Pickering a school board 

terminated the employment of a teacher for writing a letter to a local newspaper which 

was published that criticized the school superintendent and school board for spending 

school funds on athletic programs and neglecting to inform the district taxpayers of their 

decisions. The Supreme Court applied a “balance of interests” test in determining that 

the teacher's letter did not disrupt the orderly educational process. The court struck the 

balance in favor of the teacher. The court recognized the right of teachers as citizens to 

express their views on matters of public concern. However, a teacher's right of speech 

and expression is not of unlimited scope. If a teacher’s comments seriously damage the 

relationship between employer and employee, or are deliberately or recklessly false or 

seriously impede the educational mission of the school, then the exercise of such speech 

may be grounds for dismissal.!®* However, the burden of proving any of these matters 

rests with the school district.!®? 

In Mount Healthy v. Doyle, 429 U.S. 274, 97 S.Ct. 568 (1977), the Supreme 
  

Court visited the issue of teacher’s First Amendment rights. In this case an untenured 

teacher claimed that his teaching contract had not been renewed because he called a lo- 

cal radio station and criticized the school. The teacher argued that he was simply exer- 

cising his First Amendment rights in telephoning the radio station. However, the school 

contended that the teacher was not rehired for a variety of reasons, including an 

altercation with another teacher, making obscene gestures to female students, swearing 

at students, all in addition to the statements he made on the air. The court held that a 

school board can dismiss or not rehire a teacher even if constitutionally protected speech 

is involved, if there are other valid and legitimate reasons involved that justify dismissal. 

Justice Rehnquist, writing for the court, said: 

A borderline or marginal candidate should not have the employment question resolved against him 
because of constitutionally protected conduct. But that same candidate ought not to be able, by en- 
gaging in such conduct, to prevent his employer from assessing his performance record and reaching 
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a decision not to rehire on the basis of that record, simply because the protected conduct makes the 
employer more certain of the correctness of its decision.’ °* 

In Mount Healthy, the court found that the initial burden is on a teacher to show 

that his or her conduct is constitutionally protected and that it played a substantial role, 

or was a “motivating factor” in the decision not to rehire or dismiss a teacher.}®* 

However, once this burden is met, the burden shifts to the school board to show by a 

preponderance of the evidence that it would have taken the action even in the absence 

of the constitutionally protected behavior. 

In summary, where an educator’s First Amendment right is at issue, the judiciary 

uses a three-step analysis. The court must first determine if the teacher’s speech is con- 

stitutionally protected. Here the court determines whether the statements made by the 

teacher, taken as a whole, are on a matter of public concern. Second, a court must as- 

certain whether the school board’s dismissal was motivated by the teacher’s exercise of 

his or her First Amendment rights. Third, the school district must be given an oppor- 

tunity to demonstrate that it would have taken the same action in the absence of the 

teacher's constitutionally protected conduct. 

In Hesse v. Board of Education, 848 F.2d 748 (7th Cir. 1988), the Seventh Cir- 
  

cuit Court of Appeals said with respect to comments made that are not a matter of 

public concern, “absent the most unusual circumstances” a court will not “review the 

wisdom of a personnel decision taken by a public agency alleged in reaction to the em- 

ployee’s behavior.”!°° 

In Vakadinovich v. Bartels, 853 F.2d 1387 (7th Cir. 1988), the Circuit Court 

considered a case in which a basketball coach (who represented himself on appeal) was 

removed as head basketball coach at Westville High and subsequently lost his teaching 

job. He claimed that the school board canceled his contract because of critical com- 

ments he made to a newspaper which were published concerning the high school prin- 

cipal. The Seventh Circuit Court of Appeals determined that the basketball coach's 
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comments regarding his “forced resignation as basketball coach” was “a matter of per- 

sonal rather than public concern and thus was not protected under the First 

Amendment.”/®’ Thus, the court did not reach the other two steps of the three step 

inquiry enumerated above. In sharp contrast, the Ninth Circuit'®® ruled that a teacher’s 

public criticism of his school district’s treatment of Mexican-American children and its 

affirmative action program was protected by the First Amendment. Although his speech 

was related to his employment it also reflected his views on a public issue as a citizen 

of his community. 

In a case involving free speech and association, an Indiana case ultimately landed 

in the United States Supreme Court. In Perry Education Association v. Perry Local   

Educators’ Association, 460 U.S. 37 (1983), the court considered the Perry Township 

Indiana policy that allowed access to its interschool mail system to the teacher’s certified 

exclusive collective bargaining unit as well as various private groups. A rival union 

charged that its First Amendment rights were violated when the school board only pro- 

vided access to the teacher’s mailboxes to the teacher’s exclusive representative. The 

court held that the exclusive access policy was constitutionally permissible because the 

school corporation interschool mail system did not constitute a “public forum” rather the 

school mail facilities were properly defined as a “limited public forum.” Thus, school 

officials could place reasonable restrictions on the use of the mail system (such as pro- 

hibiting access to it) to help assure labor peace. 

In another Indiana case involving the First Amendment, May v. Evansville- 

Vanderburgh School Corporation, 787 F.2d 1105 (7th Cir. 1986), the Seventh Circuit 

was asked to consider whether a school teacher had a free speech right to hold morning 

prayer meetings with other teachers in the school building before school commenced and 

students arrived. A group of seven or eight teachers who taught at Harper Elementary 

School in southern Indiana claimed that the elementary school was a public forum for 
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expressive purposes. The school board applied a long standing policy prohibiting the 

use of school facilities to the group. The court held that a school maintains a nonpublic 

forum even it if occasionally invited outside speakers. More importantly, the court 

concluded that teachers do not have a right under the First Amendment’s free speech 

clause to hold meetings that are unrelated to the work of the school on school premises. 

By statute, Indiana educators have a right to run for or hold public office unless 

a school board determines (based on credible evidence) that the teacher’s political ac- 

tivities have “impaired his effectiveness” as an educator.!°® 

An Indiana statute guarantees teachers’ freedom of association including affil- 

jation or engaging in activities of any organization unless that organization advocates 

the violent overthrow of the United States government or violation of the law to achieve 

its goal.17° However, the U.S. Supreme Court has decided that it is only the knowing 

membership in an organization that advocates the violent overthrow of the government 

with a specific intent to further the organization’s illegal objectives that can be made the 

reason for dismissing or not hiring a teacher.!7!_ The Indiana law has not been chal- 

lenged to date. 

Academic Freedom 

The idea of academic freedom has a rich history of protecting the integrity and 

right of scholars to search for truth unrestrained by political ideas or popular notions. 

The Supreme Court in a 1957 decision recognized the value of academic freedom, 

’Scholarship cannot flourish in an atmosphere of suspicion and distrust. Teachers and 

students must always be free to inquire, to study and to evaluate... .”!’?_ In the Jand- 

mark case of Keyishian v. Board of Regents, 385 U.S. 58, 87 S.Ct. 675 (1967), in which 

the court invalidated laws requiring teachers (and others) to sign certificates declaring 
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that they were not communists, Justice Brennan eloquently defended the concept of ac- 

ademic freedom: 

Our Nation is deeply committed to safeguarding academic freedom which is of transcendent value 
to all of us and not merely to the teachers concerned. That freedom is therefore a special concern 
of the First Amendment, which does not tolerate laws that case a pall of orthodoxy over the class- 
room.... The classroom is peculiarly the “marketplace of ideas.” The Nation’s future depends upon 
leaders trained through wide exposure to that robust exchange of ideas which discovers truth “out 
of a multitude of tongues, [rather] than through any kind of authoritative selection.”'7* 

However, courts, including the Seventh Circuit Court of Appeals, have recog- 

nized that the First Amendment freedoms inherent in the concept of academic freedom 

are more limited for public school teachers than university professors, particularly in 

curriculum related matters, because of the age, experience and maturity of the 

students.!74 The Seventh Circuit stated in a 1980 opinion that a school board “has a 

legitimate, even a vital and compelling, mterest in the choice of and adherence to a 

suitable curriculum for the benefit of our young citizens.”17° 

The Seventh Circuit Court of Appeals upheld the dismissal of a teacher who re- 

fused to teach subjects in the school’s regular curriculum related to patriotic matters, 

love of country, or respect for the American flag because of her religious beliefs. The 

court concluded: 

There is a compelling state interest in the choice and adherence to a suitable curriculum for the benefit 
of our young citizens and society. It cannot be left to individual teachers to teach what they please. 
Plaintiff's right to her own religious views .. . remain unfettered, but she has no constitutional right 
to require others to submit to her views. .. .17° 

Thus, the competing views of society outweighed the personal views of a teacher 

even when couched in terms of academic freedom. Generally, most courts accept a 

limited view of academic freedom in the public schools. Teachers do not have a right 

to select textbooks for their classrooms.!’’ They also do not have the right to introduce 

obscenity into elementary school classrooms under the guise of academic freedom.!7°® 

Moreover, teachers are not entitled to promote religious beliefs in a public school 

classroom.!’7? Teachers may be dismissed for showing films that are considered 
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pornographic even though they argue that their conduct is protected by academic 

freedom.!8° 

In a 1990 case, Roberts v. Madigan, 921 F.2d 1047 (10th Cir. 1990), the court 
  

upheld a decision by school authorities ordering an elementary teacher to keep his Bible 

out of his students sight in his classroom and refrain from silently reading the Bible 

during class. The school officials believed that the teacher was proselytizing in his 

classroom. The court concluded that the school principal actually had a duty to take 

measures to eliminate the activity. 

In Fowler v. Board of Education of Lincoln County, 819 F.2d 657 (6th Cir. 

1987), cert. denied, 484 U.S. 986 (1987), a Kentucky teacher of fourteen years was dis- 

charged by a school board for showing an “R” rated movie, Pink Floyd--The Wall, to 

her high school students on the last day of the school year. The teacher claimed that 

she showed the movie for a variety of reasons including its significant educational value. 

She contended “the movie portrayed the dangers of alienation between people and of 

repressive educational systems.”!8! The teacher maintained that she was protected by 

a teacher’s First Amendment right of academic freedom “to exercise professional judg- 

ment in selecting topics and materials for use in the course of the educational 

process.”!82 While the court agreed that the teacher possessed a limited right of aca- 

demic freedom, the court said that the scope of the protection inside the classroom is 

defined by “the inculcation of fundamental values necessary to the maintenance of a 

democratic political system.”!8* The court determined that: 

The single most important element of this inculcative process is the teacher. Consciously 
or otherwise, teachers ... demonstrate the appropriate form of civil discourse and political ex- 
pression by their conduct and deportment in and out of class. Inescapably, like parents, they are role 
models. 

The accommodation of these sometimes conflicting fundamental values has caused great 
tension, particularly when the conflict arises within the classroom. ... In the final analysis, 

[t]he ultimate goal of school officials is to insure that the discipline necessary to the proper 
functioning of the school is maintained among both teachers and students. Any limitation 
on the exercise of constitutional rights can be justified only by a conclusion, based upon rea- 
sonable inferences flowing from concrete facts and not abstractions, that the interests of dis- 
cipline or sound education are materially and substantially justified. ... “The problem in any 

Chapter 5 217



case is to arrive at a balance between the interests of the teacher, as a citizen, in commenting 
upon matters of public concern and the interest of the State, as an employer, in promoting the 
efficiency of the public services it performs through its employees.” James, 461 F.2d at 571-72 
(quoting Pickering v. Board of Education).'&* 

The court held against the teacher concluding that the showing of the movie was 

not protected by academic freedom protected by the First Amendment. Likewise, school 

boards in Indiana are given wide latitude in matters relating to the curriculum, selection 

of textbooks, and methods of teaching. Indiana courts will not disturb the decisions of 

local school boards in curriculum-related matters unless their decisions case a “pall of 

orthodoxy” on the offerings of the classroom.!®> 

Loyalty Oaths 

In 1952, sparked by the “red scare” of the McCarthy Era, the Supreme Court in 

Adler v. Board of Education, 342 U.S. 485 (1952), the United States Supreme Court 

upheld a New York law which permitted the discharge of teachers belonging to 

“subversive” organizations. The court explained its decision: 

A teacher works in a sensitive area in a schoolroom. There he shapes the attitude of young minds 
towards the society in which they live. In this, the state has a vital concern. It must preserve the in- 
tegrity of the schools. That the school authorities have the right and duty to screen officials, teachers, 
and employees as to their fitness to maintain the integrity of the schools as a part of ordered society, 
cannot be doubted.'8° 

However, Justice Douglas dissented, saying, “What happens under this law is 

typical of what happens in a police state... A deadening dogma takes the place of free 

inquiry. Instruction tends to become sterile; pursuit of knowledge is discouraged; dis- 

cussion often leaves off where it should begin.” 187 

In 1967 in Keyishian v. Board of Regents, supra, a higher education case, the 

Supreme Court reversed its decision in Adler. The court held that teachers cannot be 

required to sign oaths that declare they are not members of submissive groups. How- 
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ever, the Supreme Court has upheld state laws requiring teachers to sign oaths that 

pledge they will uphold the U.S. and their respective state constitutions. 

In a 1984 case, Arval Morris argued successfully to the U.S. Supreme Court that 

the State of Washington loyalty oath was unconstitutional. In Bagget v. Bullitt,!®® 

Justice White found a loyalty oath that required applicants to swear in part ”... and 

will by precept and examine promote respect for the flag and the institutions of the 

United States... [and pledge] reverence for law and order and undivided allegiance to 

the government of the United States”!®? unconstitutional as vague uncertain and broad 

on its face. The court noted that such an oath might result in teachers feeling inhibited 

to “freely disseminate ideas” and exercise their First Amendment freedoms in the 

classroom.!?° 

Every person applying for a teaching license or a license renewal to teach in an 

Indiana public school must sign an oath or affirm to the following oaths: 

I solemnly swear (or affirm) that I will support the constitution of the United States of America, the 
constitution of the state of Indiana and the laws of the United States and the state of Indiana, and 
will, by precept and example, promote respect for the flag and the institutions of the United States 
and of the state of Indiana, reverence for law and order and undivided allegiance to the government 
of the United States of America.’*' 

The Indiana loyalty oath has never been challenged but it is almost identical in 

language to the Washington State loyalty oath which was found unconstitutional. 

Personal Appearance--Right of Privacy 

The issue of personal appearance of teachers and what constitutes appropriate 

dress and grooming has been the subject of considerable litigation. The Seventh Circuit 

Court of Appeals has ruled on the issue of teacher personal appearance. In Miller v. 

School District Number 167, Cook County, Ill., 495 F.2d 658 (7th Cir. 1974), the court 

considered the issue of whether a school board could not renew a teacher’s contract be- 
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cause he wore a beard and sideburns. The court held against the teacher asserting that 

“the denial of public employment because the employer considers the applicant’s ap- 

pearance inappropriate for the position in question, does not in and of itself represent 

a deprivation that is forbidden by the Due Process Clause.”!°? The court deemed the 

liberty interest in one’s choice of style of appearance to be of minor significance. The 

court ruled that if a teacher’s dress or grooming style had an adverse impact on the ed- 

ucational process, then his or her interests were subordinate to the schools. 

In a 1978 case!? involving dress and grooming issues, the Seventh Circuit 

modified the position it took in Miller. The court continued to follow the holding in 

Miller, but suggested another approach to analyzing public employees liberty interest in 

their choice of personal appearance. The court said it preferred to use a “rational basis” 

test, determining whether there is a rational relationship between the grooming and dress 

rule and a public purpose.!°* The court went on to say that judicial action would only 

be appropriate where school board actions truly arbitrarily infringed upon personal 

freedom. Applying this test in Pence v. Rosenquist, 573 F.2d 395 (1978) the Seventh   

Circuit concluded that school authorities could not suspend a school bus driver for re- 

fusal to shave off a neatly trimmed mustache. The Court ruled that the school’s policy 

of not permitting school bus drivers to grow a mustache had no rational relationship 

with a proper school purpose. 

Although the United States Constitution does not expressly mention privacy, the 

United States Supreme Court has interpreted the U.S. Constitution to include a funda- 

mental right of privacy.'?> However, as indicated in the section regarding teacher dis- 

missal, a teacher’s conduct outside of the classroom may be the basis for cancellation 

of a contract or disciplinary action. In Gary Teachers Union Local No. 4, A.F.T. v.   

School City of Gary, supra, the court ruled that a teacher’s behavior outside of school   

does indeed bear a reasonable relation to his or her qualifications for employment. 
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Thus, the problem in cases involving protections of personal privacy is to arrive at a 

balance between the privacy interests of the teacher and the schools interest in main- 

taining an appropriate educational environment. As previously mentioned teachers have 

been discharged from public school employment for matters arising in their private lives 

such as a conviction of a crime or sexual activity. One case which clearly stands out as 

a illustration of a school board's restrictive view toward teachers’ privacy rights is a case 

out of Washington. In Gaylord v. Tacoma School District No. 10, 559 P.2d 1340 
  

(Wash. 1977), cert. denied, 434 U.S. 879 (1977), the Washington Supreme Court upheld 

the discharge of a high school teacher for his known status in the community as a 

homosexual. The court determined that the teacher’s publicly known status as a 

homosexual would impair his teaching efficiency. The court noted that school officials 

do not need to wait for evidence of overt homosexual conduct before dismissing a known 

homosexual teacher. However, in matters concerning private sexual relationships of a 

teacher, generally, courts will require school boards to show that the conduct adversely 

affects the teacher's ability to teach before approving sanctions against the teacher.!°° 

In other cases involving the right of privacy a 1985 decision by the Sixth Circuit 

held that a public school teacher cannot be denied employment solely on the basis that 

she is seeking a divorce.!?’ A federal appeals court held that a teacher cannot be pro- 

hibited from breastfeeding her baby in school.'®® In a 1988 case the First Circuit Court 

of Appeals!9° found that a school board’s directive to a teacher to seek counseling from 

a psychiatrist as a condition of continued employment (after the teacher had engaged in 

unusual behavior) was not an invasion of the teacher’s right of privacy. In another case, 

out of the Seventh Circuit Court of Appeals,?°° in 1987, the court considered the case 

of a tenured school psychologist who was suspended from employment because he failed 

to promptly report child abuse to a state agency. The school psychologist had learned 

that a student might have been the victim of sexual misconduct by another teacher at 

Chapter 5 221



the school. The school! psychologist had assured the student of the confidentiality of any 

information divulged at their meetings. A few days later the student agreed with the 

school psychologist that it would be best to reveal the information to school authorities. 

However, the psychologist was disciplined and demoted for failure to inform authorities 

promptly. Illinois, like other states, had adopted prompt disclosure of any suspected 

child abuse. The school psychologist argued to the court that the student had a right 

of privacy not to have the confidential information disclosed and by disclosing the in- 

formation, the school psychologist would have violated the right of privacy emanating 

from a right of confidentiality. The court rejected the privacy claim of the psychologist 

noting that the “federal right of confidentiality might under certain circumstances be 

implied when a state conditions continued employment on disclosure of private infor- 

mation” but not where a state has a compelling interest in protecting abused children.?°! 

Indiana educators must report suspected child abuse. The Indiana Code man- 

dates that any person who has reason to believe that a child is a victim of abuse or 

neglect and does not report the abused child to authorities is guilty of a Class B 

misdemeanor which carries a penalty of up to six months in the county jail and a pos- 

sible $1,000 fine.?°? 

As a general rule, the judicial trend is to hold that teachers cannot be discharged 

from school employment for private conduct unless it has a negative impact on their 

teaching ability. However, teachers may be dismissed for immoral private conduct, 

contrary to community values, if their behavior becomes known to the community and 

as a consequence adversely affects their teaching ability. 

Chapter 5 222



Search and Seizure 

The Fourth Amendment of the United States Constitution guarantees citizens 

the right to be free from unreasonable search and seizure. The Fourth Amendment 

guarantees against unreasonable searches extends to public school teachers. As indi- 

cated, most cases involving unreasonable searches in the educational setting are brought 

in connection with the rights of students to be free from unreasonable searches. How- 

ever, the question becomes to what extent does the Fourth Amendment prohibition 

against unreasonable searches apply to teachers while they are at school. In O’Connor 

v. Ortega, 480 U.S. 709, 107 S.Ct. 1492 (1987), the United States Supreme Court ad- 

dressed the issue of whether and to what extent searches and seizures by government 

employees or supervisors of private property of their employees are subject to the limi- 

tations of the Fourth Amendment. The court concluded that government employers 

(this would include school authorities) were subject to a reasonableness standard when 

they conducted workplace searches. The plurality opinion emphasized that “public em- 

ployers are not enforcers of the criminal law; instead, public employers have a direct and 

overriding interest in ensuring that the work of the agency is conducted in a proper and 

efficient manner.”*°? Therefore, a reasonableness standard rather than a probable cause 

standard applies to searches of teachers desks, file cabinets, and offices. 

The country’s heightened awareness of widespread drug abuse has caused many 

school districts to consider drug testing of teachers. The legality of drug testing pro- 

grams for teachers has been challenged in court. In Patchogue-Medford Congress of 
  

Teachers v. Board of Education of Patchogue-Medford Free School District No. 156, 

510 N.E.2d 325 (N.Y. 1987), a school district required all probationary teachers to sub- 

mit to a urinalysis drug testing screening to ferret out illicit drug use. The court held that 
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a urinalysis test is a search and seizure and impermissible under the Fourth Amendment 

without reasonable suspicion to believe that a teacher is using illegal drugs. 

In a recent case involving a school district’s mandatory drug testing program, the 

District of Columbia Circuit Court upheld a drug testing program for those involved in 

the transportation of handicapped children.?°* The school district had implemented a 

drug screening (urinalysis) program in response to a perceived “drug culture” in the dis- 

trict’s transportation department. The program only involved school transportation 

employees. The court held “that the drug testing program bears a close and substantial 

relation to the [government’s] goal of deterring drug use on the job... and the school 

systems [drug testing program] is not an undue infringement on the justifiable expecta- 

tions of privacy of covered employees and therefore the government’s compelling inter- 

ests outweigh privacy concerns.”*°° 

Equal Protection--Discrimination in Employment 

The Fourteenth Amendment’s equal protection clause states that no state shall 

deprive any person of the equal protection of the laws. The equal protection clause 

prohibits the government from invidiously discriminating among classes of individuals 

within its jurisdiction. In order for a plaintiff to make out a successful racial discrimi- 

nation action under the equal protection clause he or she must establish that the public 

school intentionally or purposefully discriminated on the basis of race.?°° 

The United States Supreme Court has established an equal protection analysis 

or standard of review test in deciding suits involving discrimination under the Fourteenth 

Amendment. In cases involving differential treatment of individuals on the basis of race 

or national origin a school district can only justify such differential treatment by showing 
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it has a compelling purpose to be served by the difference in treatment. This standard 

of review is called the strict scrutiny test. This is a very difficult test to meet and almost 

always precludes purposeful discrimination on the basis of race or national origin. The 

second test is called the intermediate approach and it holds that a school district rule 

or policy which treats males and females (or illegitimate children) differently must be 

substantially related to the achievement of a legitimate and important governmental 

purpose. The third test is known as the mere rationality test and generally allows a 

school district to create classifications on the basis of disabilities, age or wealth as long 

as they are rationally related to a legitimate governmental purpose.?°’ 

As noted, in order to prevail in a discrimination suit brought under the equal 

protection clause, a plaintiff must prove that school officials intentionally discriminated 

against them. As a consequence of the difficulty of proving discriminatory intent, 

plaintiffs have increasingly turned to federal anti-discrimination statutes which have 

wider application for relief. Title VII of the Civil Rights Act of 1964 prohibits employ- 

ment discrimination in both public and private (with fifteen or more employees) insti- 

tutions on the basis of race, color, religion, sex and national origin. Title VII allows an 

employer to defend an allegation of gender discrimination in hiring if sex is a bona fide 

occupational qualification (BFOQ). The BFOQ defense is not permitted as a defense in 

race discrimination cases under Title VII. Title VII covers discrimination in hiring, 

promoting and sexual harassment.?°° The Equal Employment Opportunity Commis- 

sion (EEOC) is charged with responsibility of enforcing Title VII.2!° Gender-based 

employment discrimination is prohibited by Title IX of the Education Amendments of 

197271! and sex-based wage discrimination is forbidden by the Equal Pay Act of 

1963.212 The Age Discrimination in Employment Act of 1975 (ADEA)?!3 protects in- 

dividuals between the ages of forty and seventy from discrimination on the basis of age 

with regard to hiring, firing and the terms and conditions of employment. Discrimi- 
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nation against “otherwise qualified handicapped individuals” is prohibited by Section 504 

of the Rehabilitation Act of 1973.?!4 

As a general rule, a plaintiff bringing an employment discrimination suit must 

initially demonstrate a prima facie case of discrimination. In establishing a prima facie 

case a plaintiff must show that he or she was burdened or belongs to a specific category 

burdened by an employer practice affecting a group protected by one of the federal 

anti-discrimination laws.*!> The inference from a prima facie showing may be rebutted 

by the employer by producing evidence of a nondiscriminatory business justification for 

the employee’s treatment.2!© In Wards Cove Packing Co. v._ Antonio, 109 S.Ct. 2115 
  

(1989), the United States Supreme Court held “that the ultimate burden of proving that 

discrimination against a protected group has been caused by a specific employment 

practice remains with the plaintiff at all times.”?!7 

The nature of Title VII protection varies with the nature of the alleged discrimi- 

nation. Two approaches are used by plaintiffs to prove discrimination in employment 

decisions. Plaintiffs allege disparate treatment, which focuses on discriminatory intent, 

and disparate impact, which seeks to prove that a facially neutral employment practice 

has a Statistically significant adverse effect on members of a protected class. Competing 

concepts of equality underlie these two analytical frameworks.?!® Disparate treatment 

seeks equality of opportunity and treatment. It emphasizes that race or other 

impermissible criteria should not be considered in employment decisions. Disparate 

impact, on the other hand, seeks to attain equality of outcome or achievement. The goal 

in disparate impact cases is not simply to compensate individual victims of specific acts 

of intentional discrimination, but rather to remedy the class wide effects of racial 

injustice.2!® In International Brotherhood of Teamsters v. U.S.,22° the court main- 

tained that Title VII plaintiffs may base their claim on either or both approaches and 

courts may apply one or the other in deciding a case. 
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The disparate impact discrimination theory of Title VII was developed by a 

unanimous Supreme Court in Griggs v. Duke Power Co.??! in 1971. Griggs extended   

Title VII to practices which are “fair in form, but discriminatory in operation.”*2* The 

premise underlying disparate impact theory is that if an ostensibly neutral employment 

practice has an exclusionary effect that operates as the functional equivalent of inten- 

tional discrimination, then that practice must be scrutinized to determine whether it 

serves an essential purpose of the employers operation. If the practice cannot be shown 

to be a business necessity, the practice violates Title VII. In Griggs, Chief Justice 

Warren Burger speaking for the court declared: “good intent or absence of 

discriminatory intent does not redeem employment procedures or testing mechanisms 

that operate as built in headwinds for minority groups and are unrelated to measuring 

job capability.”*23 Thus, under disparate impact theory, an employers liability can be 

proven without evidence of the employers subjective intent to discriminate. 

A claim of discrimination under Title VII may be based on statistical data even 

to the extent that statistical proof alone may make out a prima facie case of discrimi- 

nation against an employer.2?* The Supreme Court recognized the probative value of 

statistical analysis of an employers work force in Title VII suits as early as 1977 in the 

Teamsters case. 

A significant complication arises in determining and constructing the proper 

Statistical comparison in Title VII cases. In Hazelwood School District v. United 
  

States??° the Supreme Court addressed the question of comparison in cases involving 

statistical evidence of discrimination and held that in cases involving skilled job catego- 

ries, the proper comparison should be between the employer’s work force and only that 

pool of the local labor market qualified for the job, not as Teamsters had suggested, the 

local general population. The court indicated in Hazelwood that general population 

statistics had been appropriate in Teamsters “because the job skill there involved--the 
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ability to drive a truck--is one that many persons possess or can fairly readily acquire. 

When special qualifications are required to fill particular jobs [these statistics] may have 

little probative value.”??® Thus, in Hazelwood to infer whether or not the defendant, a 

suburban St. Louis School District, had discriminated in the hiring of teachers, the court 

held that the “proper comparison was between the racial composition of Hazelwood’s 

teaching staff and the racial composition of the qualified public school teacher popu- 

lation in the relevant labor market.”22’ 

It would appear that the Supreme Court has approved at least three types of 

Statistical comparisons for assessing the impact of an employer practice on a protected 

group.?2® General population statistics can be used to compare in a relevant geographic 

area the percentage of protected class members adversely affected by the employers 

practice with the percentage of non-protected individuals similarly affected. Such data 

commonly are used when, due to a lack of specialized employment requirements, most 

of the population at large would be sufficiently qualified, as in the Teamsters case. 

“Applicant flow data” compares the minority composition of the pool of individuals ap- 

plying for a job or promotion with the composition of those actually hired or promoted 

by the employer. Lastly, the “available workforce statistic” compares the percentage of 

a protected class in the relevant market, defined as those individuals having the requisite 

skills for the job, with the percentage of that class in the employer’s workforce. Which 

statistical population is used for comparison can determine whether or not a significant 

statistical disparity is shown.?2° 

How does the court determine the qualified population and the relevant job 

market? The problem of identifying a pool of persons possessing special qualifications, 

skills which sometime even an employer may have difficulty quantifying or describing 

are formidable. Even where courts and parties can agree on the appropriate labor pool, 

disagreements will inevitably arise over the proper geographic measure of the labor pool. 
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In the case widely criticized by civil rights activists, Wards Cove v. Antonio,   

supra, the Supreme Court visited the Title VII initial inquiry of what constitutes the 

proper “qualified population-relevant labor market comparison.” The litigation in 

Wards Cove involved a Title VII challenge to the hiring and promotion practices in the 

Alaskan salmon industry. The defendant company operated canneries in which jobs 

were divided into skilled and unskilled, the skilled jobs paying more and providing much 

better working conditions than the unskilled jobs. The skilled jobs (non-cannery jobs) 

were filled almost entirely by whites and the unskilled jobs (cannery jobs) were filled by 

minorities. The company also divided the living and dining areas between the skilled and 

unskilled employees. The plaintiffs alleged that the hiring and promotion practices of 

the company were responsible for the work force’s racial stratification and denied them 

(unskilled workers) employment as skilled (non-cannery) workers on the basis of race. 

The plaintiffs based their claims on both disparate treatment and disparate impact the- 

ories. 

The plaintiffs (unskilled workers) lost on both theories of action in the district 

court. The Court of Appeals for the Ninth Circuit reversed the lower court, finding that 

the plaintiffs had established a prima facie case of disparate impact, on the basis of 

comparing the internal workforce (skilled and unskilled) statistics showing a wide dis- 

parity between the high percentage of whites in skilled jobs and the high percentage of 

minorities in the unskilled jobs. 

The Supreme Court reversed the Ninth Circuit’s opinion in a 5-4 vote. Justice 

White delivered the opinion of the divided court, finding that the Court of Appeals erred 

in ruling that a comparison of the unskilled cannery workers who were nonwhite and the 

percentage of skilled noncannery workers who were also nonwhite made out a prima 

facie disparate impact case. Rather, according to the majority in Wards Cove the proper 

comparison is generally between the racial composition of the at- issue jobs and the ra- 
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cial composition of the qualified population in the relevant labor market, citing 

Hazelwood.?°° The court held, with respect to noncannery skilled jobs at issue, that the 

cannery unskilled work force in no way reflected the pool of qualified job applicants or 

the qualified labor force population. As long as the employers selection methods or 

employment practices cannot be said to have a disparate impact on nonwhites and if the 

absence of minorities holding such skilled jobs reflects a dearth of qualified nonwhite 

applicants for reasons that are not plaintiffs fault the court found that Title VII would 

not be violated. With respect to the unskilled cannery jobs, the court concluded, as long 

as there are no barriers or practices deterring qualified nonwhites from applying, the 

employer's selection mechanism probably does not have a disparate impact on minorities 

if the percentage of selected nonwhite applicants is not significantly less than the per- 

centage of qualified nonwhite applicants. Where this is the case, the majority main- 

tained, the percentage of nonwhite workers found in other positions in the employer 

labor force is irrelevant to a prima facie statistical disparate-impact case. 

With respect to relying on statistics alone to establish a prima facie case of dis- 

parate impact, the Supreme Court said in Watson v. Fort Worth Bank and Trust, 487 

U.S. 977, 108 S.Ct. 2777 (1988): 

The plaintiff's burden in establishing a prima facie case goes beyond the need to show that there are 
statistical disparities in the employer’s work force. The plaintiff... is responsible for isolating and 
identifying the specific employment practices that are allegedly responsible for any observed statistical 
disparities.?°? 

In addition, Watson is a very significant employment discrimination case because the 

court held that disparate impact analysis is applicable to subjective hiring and promotion 

practices such as personal interviews. Thus, if a plaintiff can demonstrate that a facially 

neutral employment practice, such as a personal interview or other subjective employ- 

ment practice, has a significant adverse effect on a protected group, then discriminatory 

intent or purpose is not required to make out a Title VII case. The court stated: 

[A]n employer’s policy of leaving promotion decisions to the unchecked discretion of lower level 
supervisors should itself raise no inference of discriminatory conduct. ... It does not follow, however, 
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that the particular supervisors to whom this discretion is delegated always act without discriminatory 
intent.... If an employer’s undisciplined system of subjective decision-making has precisely the same 
effects as a system pervaded by impermissible intentional discrimination, it is difficult to see why Title 
VII's proscription against discriminatory actions should not apply... We conclude, accordingly, that 
subjective or discretionary employment practices may be analyzed under the disparate impact ap- 
proach in appropriate cases.* 

In City of Richmond v. J. A. Croson Company,?*? a 1989 U.S. Supreme Court 
  

decision, the court held that a rigid quota system whereby employers set aside a certain 

percentage of positions for those within a protected group without regard for qualifica- 

tions is impermissible. The court determined that a claim of a generalized history of 

societal discrimination against blacks does not justify a remedial strict quota system. 

However, a school district may establish a voluntary affirmative action program to 

remedy the effects of past discrimination in its specific geographical area (rather than 

general societal discrimination).2*4 The school district should be prepared to prove that 

a particular group has specifically been discriminated against in the past by named em- 

ployers and public institutions in its geographical area.?*5 Any court ordered affirmative 

action program, of course, continues to be legal. 

As pointed out earlier, Title VII of the Civil Rights Act of 1964 prohibits dis- 

crimination in public and private employment on the basis of sex as well as race, color, 

religion or national origin. Pregnancy related conditions are addressed by Title VII. 

The federal statute expressly forbids discrimination based on pregnancy, childbirth or 

related medical conditions.2*® Pregnancy related disabilities must be treated in the same 

manner as other temporary disabilities under medical and disability insurance plans or 

  

sick leave policies.27” The United States Supreme Court in Cleveland Board of Educa- 

tion v._Lafleur?3® held that a mandatory maternity leave policy (which contained an 

arbitrary cutoff date for continued employment before childbirth) violated the due 

process clause of the Fourteenth Amendment. The court held that “the arbitrary cutoff 

dates embodied in the mandatory leave rules before us have no rational relationship to 

the valid state interest of preserving continuity of instruction.”?3° The court noted that 
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teachers may be required to provide substantial advance notice of their intention to be- 

gin maternity leave. The court concludes that school districts could establish reasonable 

maternal leave regulations but not policies containing arbitrary cutoff dates. In a 1986 

case, Ponton v. Newport News School Board, 632 F.Supp. 1056 (1986), a federal district 

court in Virginia ruled that a school board cannot force a pregnant (and single) teacher 

to take a leave of absence. The court held that the discrimination in the case was based 

on two “immutable sex characteristics--pregnancy--and a constitutionally protected 

activity--the right to bear a child out of wedlock.”?4° The court ruled that the discrimi- 

nation violated Title VII. 

School employees are protected from sexual harassment under Title VII. The 

Equal Employment Opportunity Commission’s (EEOC) regulations implementing Title 

VII define sexual harassment this way: 

Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a 

sexual nature constitutes sexual harassment when (1) submission to such conduct is made either ex- 
plicitly or implicitly a term or condition of an individual’s employment, (2) submission to or rejection 
of such conduct by an individual is used as the basis for employment decisions affecting such indi- 
vidual, or (3) such conduct has the purpose or effect of unreasonably interfering with an individual's 
work performance or creating an intimidating, hostile, or offensive working environment.?*' 

Sexual harassment can be divided into two different types, quid pro quo 

harassment and non quid pro quo harassment. In quid pro quo harassment an employee 

must choose between providing sexual favors or losing the job, promotion or other em- 

ployment benefits.2*? The other types of sexual harassment, non quod pro quo, involves 

a workplace environment where sexual conduct creates a sexually intimidating, hostile 

or offensive working environment.?4? 

According to EEOC regulations an employer is responsible for sexual 

harassment: “for its acts and those of its gents and supervisory employees with respect 

to sexual harassment regardless of whether the specific acts were complained of were 

authorized or even forbidden by the employer and regardless of whether the employer 

knew or should have known of their occurrence.”?4* In addition, with respect to sexual 
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harassment between employees the employer is responsible if it ”. . . knows or should 

have known of the conduct, unless it can show that it took immediate and appropriate 

corrective action.”*4° 

Summary 

A teacher’s employment with a school corporation in Indiana commences with 

the teachers license. The license is evidence of eligibility for employment as a public 

school teacher. Since 1985 applicants for an Indiana teaching certificate have been re- 

quired to pass a teacher proficiency examination. 

Teaching licenses may be revoked by the State Board of Education. Every 

teacher and principal employed in a public school in Indiana must sign a uniform 

teaching contract with his or her employing school corporation. Indiana school corpo- 

rations are prohibited from establishing any residency requirements as a condition of 

employment. Indiana school corporations may grant a teacher a leave of absence for 

up to one year for a sabbatical, disability or sick leave. 

Indiana school officials have the authority to transfer and assign their employees. 

School boards cannot bargain away the right to transfer and assign employees. 

Indiana teachers have enjoyed statutory protection under tenure laws since 1927. 

Indiana has established a tenure system composed of three distinct and separate tiers. 

The newly-appointed teacher must serve as a non-permanent teacher for two years be- 

fore any tenure protection is triggered. A non-permanent teacher may be discontinued 

or terminated by the school board for any reason considered relevant to the school cor- 

poration’s interest or for teaching ineffectiveness. A teacher who serves under a contract 

for two successive years becomes a semi-permanent teacher. Teachers receive full tenure 
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status after their fifth year under contract in a public school corporation. A teacher with 

full tenure serves under a continuing indefinite contract. 

A teacher with tenure has a property right to his or her employment and must 

be granted procedural due process under the Fourteenth Amendment. A teacher may 

be able to demonstrate a liberty interest in their employment. 

The Indiana Code establishes several grounds for dismissing a semi-permanent 

Or permanent teacher. The grounds for cancellation of an indefinite contract are 

immorality, incompetency, insubordination, neglect of duty, a justifiable decrease in the 

number of teaching positions, and other “good and just cause” in the best interest of the 

school corporation. 

Non-tenured teachers are not entitled to procedural due process in decisions af- 

fecting their employment unless they demonstrate that either a property or liberty in- 

terest 1s implicated in the adverse employment decision. School boards enjoy broad 

discretion in determining whether to renew a non-permanent teacher’s contract. 

Indiana law sets out an elaborate due process scheme that school corporations 

must strictly adhere to when canceling tenured teachers indefinite contracts. 

Teachers who have been illegally dismissed can bring actions to recover damages 

for breach of contract. They may also bring constitutional tort claims against school 

authorities and school boards if their employment has been terminated in violation of a 

well-established constitutional right. 

Indiana is one of about thirty-five states which has passed a collective bargaining 

law. School employees have an obligation to meet and bargain in good faith with school 

employee’s exclusive bargaining representative. Under the Teacher Collective Bargain- 

ing Act certain items are made mandatory subjects of bargaining and other items are 

made permissible subjects of collective bargaining. However, certain management rights 

are reserved to school employers. Indiana courts have determined that teacher exclusive 

Chapter 5 234



bargaining representatives have the right to collect “fair share” union dues from teachers 

who are not members of the union. Fair share fees do not include money spent by the 

union to support their political viewpoints. The Indiana code expressly prohibits 

Indiana school employees from striking. 

Public school teachers possesses the First Amendment right of freedom of ex- 

pression. They may not be dismissed or disciplined for exercising their First Amendment 

rights except under certain limited circumstances. Courts attempt to arrive at a balance 

between the interests of the teacher, as a citizen, in commenting on matters of public 

concern and the interest of the state in promoting the efficiency of an orderly educa- 

tional process. A school board may dismiss a teacher, even if constitutionally protected 

speech is involved, if there are other valid and legitimate reasons involved that justify the 

dismissal. 

Indiana teachers by statute are guaranteed freedom of association and have a 

right to hold public office. 

Indiana educators enjoy limited academic freedom in the classroom. School 

boards in Indiana are given wide latitude in matters related to the curriculum, selection 

of textbooks, and methods of teaching. 

Every person applying for a teaching license or license renewal in Indiana must 

sign a loyalty oath. 

Indiana school employers may impose dress and grooming regulations on teach- 

ers if there is a rational basis between the grooming and dress rule and the school’s ob- 

jective for imposing the rule. Schools may not act arbitrarily to restrict teachers’ 

personal freedom. 

Teachers enjoy a constitutional right of privacy but their conduct outside of 

school may be the basis for cancellation of a contract or disciplinary action. As a gen- 
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eral rule, teachers cannot be discharged from school employment for private conduct 

unless it has a negative impact on their teaching ability. 

Indiana law requires educators to report suspected child abuse. 

The Fourth Amendment’s guarantees against unreasonable searches and seizures 

extends to public school teachers. However, a reasonableness standard rather than the 

probable cause standard applies to searches of teachers’ desks, file cabinets and offices. 

The equal protection clause of the Fourteenth Amendment prohibits the gov- 

ernment from invidiously discriminating among classes of individuals within its jurisdic- 

tion. In order to prevail under the equal protection clause a plaintiff must prove that 

school officials intentionally discriminated against them. As a consequence of the diffi- 

culty of proving discriminatory intent plaintiffs have increasingly turned to federal anti- 

discrimination statutes which have wider application for relief from discriminatory 

practices. In recent years the Supreme Court has modified the meaning and applicability 

of many of the anti-discrimination statutes. 
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Chapter 6 

Summary of Legal Principles and Implications for Further 

Study 

The purpose of this study has been to identify, examine, and analyze judicial de- 

cisions and legislation, state and federal, for those principles of law that govern the legal 

rights and responsibilities of Indiana public school educators. The study has identified 

and clarified pertinent constitutional and statutory law and judicial interpretations de- 

rived from a synthesis of cases and statutes which have significance to Indiana educa- 

tors. Indiana educators are bound by the judicial opinions of the United States Supreme 

Court, the Seventh Circuit Court of Appeals, Indiana federal district courts and the ap- 

pellate courts of Indiana. Federal and state statutes and pertinent administrative agency 

policies and opinions also bind Indiana educators. The following legal principles spe- 

cifically define the legal rights and responsibilities of Indiana educators and affect them 

in the daily administration of the public schools. 
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Summary of Legal Principles 

Tort Liability 

The most common tort with which educators become involved is negligence. 

Negligence is defined as conduct falling below an established standard of care that re- 

sults in injury. Indiana courts recognize a duty on the part of teachers, principals, 

school boards and other school personnel to exercise ordinary and reasonable care for 

the safety of the students under their control--with the level of care that an ordinary 

prudent person would exercise under the circumstances. Indiana courts have specifically 

and repeatedly warned that children may do unreasonable things and therefore educators 

have a special responsibility to be on guard against such unreasonable actions by stu- 

dents. 

The extent of reasonable supervision required by Indiana courts for the care and 

supervision of students will depend on the ages and physical and psychological condition 

of the students involved, as well as the type of activity and conditions under which the 

activity took place. 

The standard of care required by courts of school] authorities increases with the 

immaturity, lack of mental capacity or inexperience of students. 

Indiana educators are likely to be found liable for inadequate supervision if the 

occurrence leading to a student’s injury is foreseeable and the accident is of the sort that 

could have been avoided if appropriate steps had been taken by school personnel. 

The greatest risk of liability in connection with incompetent or negligent in- 

struction arises most often with respect to physical education, vocational education and 

laboratory classes. 
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Indiana courts require greater supervision or care where a dangerous condition 

exists, and the school knows of the condition, or should have known of its existence with 

reasonable diligence. 

Indiana school corporations must provide adequate supervision over students 

under its control while they are waiting for, boarding, on board, and leaving a school 

bus or courts may find liability for negligence. 

The legal defenses in suits involving allegations of negligence in Indiana include 

contributory negligence, incurred risk and the doctrine of in loco parentis. 

Indiana educators may also be liable for intentional torts such as assault and 

battery. Allegations of assault and battery against school authorities most often arise 

from the infliction of excessive corporal punishment. Indiana school personnel may use 

the defense of in loco parentis against charges of assault and battery. 

_ Teachers may be liable for libel and slander, the twin torts of defamation. The 

Indiana Constitution recognizes truth as a complete defense in cases involving 

defamation. Educators are generally extended a qualified privilege against liability for 

defamation as to communications with parents regarding their children, and communi- 

cations with other teachers with a legitimate educational interest in the student. 

The Indiana General Assembly enacted the Indiana Tort Claims Act, which 

provides procedures that must be complied with as a prerequisite to recovery by anyone 

claiming an injury as a result of governmental negligence. 

Indiana public schools are not protected by the doctrine of governmental im- 

munity. 

Prior to 1988 Indiana educators enjoyed full protection against personal liability 

for torts committed while performing discretionary acts. The Indiana Supreme Court 

has sharply limited that immunity by redefining discretionary acts. The court adopted 

the planning-operational test for use in determining discretionary-act immunity. Edu- 

Chapter 6 250



cators are only immune from acts that constitute significant policy and political deci- 

sions generally attributable to the essence of governing. Most acts by school authorities 

that occur in the day-to-day operation of the public school are not protected under this 

test. 

Although Indiana educators are not generally protected under the doctrine of 

immunity from suit, they are protected from monetary loss by a “save harmless” statute 

as long as their negligent conduct occurred within the scope of their employment. 

A separate category of torts in addition to civil torts are constitutional torts. 

Many injured parties seek redress in federal court for violations of their constitutional 

rights under Section 1983 of the Civil Rights Act of 1871 (commonly called a constitu- 

tional tort). In Indiana, in a Section 1983 action against a school governing body, a 

plaintiff must prove he or she suffered a deprivation of a constitutional right through the 

act of a school official or employee who was directly implementing a policy or custom 

of the school’s governing body. Second, the plaintiff must demonstrate that the school 

official or employee knowingly, willfully, or at least recklessly caused the constitutional 

deprivation by his or her action or failure to act. 

School board members and other educators acting in good faith will not be found 

liable in their individual capacities under Section 1983 unless they personally violate 

clearly established constitutional rights of individuals. Neither compensatory nor puni- 

tive damages are recoverable under Section 1983, unless the constitutional deprivation 

resulted in actual harm. 

Legal Responsibilities Regarding Students 

Indiana compulsory education laws prohibit parents from denying their children 

a minimal education. Indiana law allows home schooling, private schooling and other 
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non-school arrangements as long as they constitute instruction equivalent to that given 

in the public schools. 

Although the Indiana Constitution provides for a system of free public schools, 

Indiana statutory law permits schools to charge students textbook rental fees. 

Indiana courts recognize the right and duty of school boards and school author- 

ities to maintain order and control in the classroom and in the public schools. 

Indiana common and statutory law grants school authorities the right to impose 

reasonable corporal punishment on students. 

Students may be suspended or expelled from attending school for violating rea- 

sonable rules and regulations of the school. The Fourteenth Amendment guarantees 

students procedural due process with respect to their liberty and property rights vested 

in their education. In Indiana short term suspensions of five days or less require mini- 

mal due process consisting of notice, reasons, and an opportunity for a hearing. Indiana 

has established a formal, elaborate and comprehensive procedural scheme to be used for 

expulsions and exclusions. 

The Fourth Amendment applies to searches and seizures conducted by public 

school authorities but the probable cause standard is not required of school officials. 

School authorities must have reasonable cause to justify a search of a student. The 

school’s interest in maintaining a safe, orderly environment conducive to learning is 

weighed against the student’s right to privacy and the Fourth Amendment’s prohibition 

against unreasonable search and seizure. 

Indiana school corporations may implement random drug testing programs to 

determine athletic eligibility for student participation in interscholastic sports. 

By statute, Indiana public school students have no expectation of privacy in their 

school locker or its contents. A student’s locker may be searched at any time by a 
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school administrator. When it is possible, the search should be conducted in the pres- 

ence of the student. 

The use of trained dogs to randomly search for drugs on schoo! premises based 

on general information of drug use by students is permissible in Indiana. In addition, 

searches of student’s pockets and purses are permissible based on a positive alert by the 

trained dog. 

The Family and Educational Rights and Privacy Act (FERPA) and Indiana 

statutory law provide protection for the privacy interests of students and their parents 

in connection with school records. 

Students are entitled to First Amendment protections in the educational setting 

but this protection is not coextensive with that of adults. Students’ individual political, 

personal or religious speech is protected by the First Amendment and cannot be limited 

unless it causes substantial disruption, or may be reasonably forecasted to cause sub- 

stantial disruption of the educational process or interferes with the rights of others. 

Speech which is vulgar or offensive can be punished and prohibited in class- 

rooms, assemblies and other school sponsored educational activities. 

School officials may exercise editorial control] over the style and content of stu- 

dent speech in school sponsored expressive activities so long as their actions are rea- 

sonably related to legitimate pedagogical concerns. A curricular related student 

newspaper is not a public forum for student expression. 

Indiana educators may not require prior approval of non-school sponsored stu- 

dent written publications before publication and distribution. School administrators 

may regulate the time, manner and place of distribution. School officials can prohibit 

and discipline students who publish and distribute obscene or libelous material on school 

premises. 
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An Indiana public school must confine itself to secular objectives and remain 

neutral with respect to religious activity. School sponsored prayer is impermissible even 

if participation is voluntary. A voluntary private prayer said by a student is permissible 

so long as the school does not sanction and advance the silent devotional activity. The 

Bible or other religious literature may be used in studying history, government, culture, 

civilization or ethics, but not to promote religion. 

Indiana public school policies and acts of public school employees must have a 

secular purpose; its principal or primary effect must be one that neither advances nor 

inhibits religion and it must not foster an excessive government entanglement with relli- 

gion. 

The Equal Access Act makes it unlawful for public schools that have created a 

limited open forum to deny access or discriminate against student initiated non- 

curriculum groups on the basis of the religious, political, or philosophical content of 

their speech. 

Students derive protection from discrimination from the Fourteenth Amend- 

ment’s equal protection clause. Indiana and federal law also protect students from dis- 

crimination on the basis of race, sex, national origin, age, religion, alienage and 

disabilities. 

Married students must be allowed to participate in athletic and extracurricular 

activities. Generally, in Indiana noncontact sports must be open equally to both sexes 

unless a comparable girls team is available. 

Indiana students may wear their hair at any length and style as an ingredient of 

their personal freedom. Clothing which is immodest, dirty, or disruptive of the educa- 

tional process may be prohibited. 

School officials are granted broad discretion in curriculum matters relating to the 

method of teaching, and the selection of books. 
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Indiana courts have held that participation in extracurricular activities is a priv- 

ilege and not a right. A student may not be arbitrarily denied the opportunity to qualify 

to participate in interscholastic athletics but he or she does not have the right to be 

chosen. The ISHAA which administers high school athletics in Indiana is considered a 

private association and not an arm of the state for purposes of allowing student’s 

injunctive relief under Section 1983. 

Indiana has adopted an extensive minimum competency test (MCT) program 

called ISTEP. To be lawful, the test must accurately reflect what students are taught in 

school. 

The Legal Responsibilities Toward Individuals With Disabilities 

Indiana statutory law, the Individuals with Disabilities Education Act (IDEA), 

and Section 504 of the Rehabilitation Act of 1973 combine to form the basis of extensive 

substantive and procedural rights which afford children with disabilities a right to a free 

appropriate public education. 

The IDEA requires that all children with disabilities between the ages of three 

and twenty-one and in need of special education are to be identified, located and evalu- 

ated. The IDEA requires that children with disabilities be provided an education in the 

least restrictive environment. It also mandates that education is to be individualized and 

appropriate. The individualized education program (IEP) in Indiana is prepared at a 

meeting of the case conference committee. 

The substantive due process right to a free appropriate public education is 

undergirded by the comprehensive procedural rights, rules, and requirements mandated 

by the IDEA. At the core of procedural due process is notice. Parental involvement is 

a central underlying theme of the IDEA. 
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Indiana law requires written parental consent before a school district conducts 

any educational evaluation, makes an initial placement of a child in a special education 

program, or before action is taken regarding a child’s special education placement or 

transfer. If a parent disagrees with the school corporation’s proposed change and does 

not provide written consent, and requests a hearing, the proposed change or action may 

not occur until the resolution of the dispute, unless both parties agree otherwise. 

The United States Supreme Court has defined an appropriate education under 

the IDEA as providing a basic floor of opportunity to children with disabilities which 

consists of access to specialized instruction and related services individually designed to 

provide educational benefits to the disabled child. 

Indiana school districts must provide transportation services to disabled children 

if a child needs it in order to benefit from special education in a manner that is as ef- 

fective as those transportation services provided nondisabled students. 

The Seventh Circuit Court of Appeals has indicated that the mainstreaming goal 

of the IDEA is secondary to the principal goal of ensuring that public schools provide 

disabled children with a free appropriate education. 

Indiana educators must make a determination whether there is a causal re- 

lationship between a disabled child’s misconduct and his or her disability before impos- 

ing long term suspension or expulsion on the child. A disabled child may be expelled 

where the misconduct is not handicap-related. However, a complete cessation of edu- 

cational services is not permissible. Any disabled child may be suspended from attending 

school on a short term basis (under ten days) in the same manner observed for non- 

handicapped students. In Indiana, a disabled child must be afforded due process pro- 

cedures before he or she is denied transportation and related services. During the 

pendency of expulsion proceedings (unless a parent agrees otherwise) a student must be 

kept in his or her “then current” educational placement. 
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Indiana courts may award tuition reimbursement, but not compensatory educa- 

tion, as a means of relief where disabled children have not received educational benefits 

in the past as intended under the IDEA. 

Students with AIDS (and other contagious diseases) are handicapped and must 

be permitted to attend Indiana public schools if their attendance does not pose a health 

risk to the school community. 

The Terms and Conditions of Teacher Employment 

Every teacher and school administrator employed in Indiana must obtain a li- 

cense from the State Board of Education and sign a contract with his or her employing 

school corporation. Applicants for an Indiana teaching license are required to pass a 

teacher competency test. 

Indiana school corporations are prohibited from establishing any residency re- 

quirements as a condition of employment. 

Indiana school officials have the authority to transfer and assign their employees 

and school boards cannot bargain away this right. 

Indiana has established a tenure system composed of three distinct and separate 

tiers. The newly-appointed teacher must serve as a non-permanent teacher for two years 

before any tenure protection is triggered. A non-permanent teacher may be discontinued 

or terminated by the school board for any reason considered relevant to the school cor- 

poration’s interest or for teaching ineffectiveness. A teacher who serves under a contract 

for two successive years becomes a semi-permanent teacher. Teachers receive full tenure 

status after their fifth year under contract in a public school corporation. A teacher with 

full tenure serves under a continuing indefinite contract. 

Chapter 6 257



A teacher with tenure has a property right in his or her employment and must 

be granted procedural due process under the Fourteenth Amendment. A teacher may 

be able to demonstrate a liberty interest in their employment. 

The Indiana Code establishes several grounds for dismissing a semi-permanent 

or permanent teacher. The grounds for cancellation of an indefinite contract are 

immorality, incompetency, insubordination, neglect of duty, a justifiable decrease in the 

number of teaching positions and other “good and just cause” in the best interest of the 

school corporation. 

Non-tenured teachers are not entitled to procedural due process in decisions af- 

fecting their employment unless they demonstrate that either a property or liberty in- 

terest is implicated in the adverse employment decision. School boards enjoy broad 

discretion in determining whether to renew a non-permanent teacher's contract. 

Indiana law sets out an elaborate due process scheme that school corporations 

must strictly adhere to when canceling tenured teachers indefinite contracts. 

Teachers who have been illegally dismissed can bring actions to recover damages 

for breach of contract. They may also bring constitutional tort claims against school 

authorities and school boards if their employment has been terminated in violation of a 

well-established constitutional right. 

School employees have an obligation to meet and bargain in good faith with 

school employee's exclusive bargaining representative. Under the Teacher Collective 

Bargaining Act certain items are made mandatory subjects of bargaining and other items 

are made permissible subjects of collective bargaining. However, certain management 

rights are reserved to school employers. Indiana courts have determined that teacher 

exclusive bargaining representatives have the right to collect “fair share” union dues from 

teachers who are not members of the union. The Indiana code expressly prohibits 

Indiana school employees from striking. 
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Public school teachers possess the First Amendment right of freedom of ex- 

pression. They may not be dismissed or disciplined for exercising their First Amendment 

rights except under certain limited circumstances. Indiana courts attempt to arrive at a 

balance between the interests of the teacher, as a citizen, in commenting on matters of 

public concern and the interest of the state in promoting the efficiency of an orderly 

educational process. A school board may dismiss a teacher, even if constitutionally 

protected speech is involved, if there are other valid and legitimate reasons involved that 

justify the dismissal. 

Indiana teachers by statute are guaranteed freedom of association and have a 

right to hold public office. 

Indiana educators enjoy limited academic freedom in the classroom. School 

boards in Indiana are given wide latitude in matters related to the curriculum, selection 

of textbooks, and methods of teaching. 

Every person applying for a teaching license or license renewal in Indiana must 

sign a loyalty oath. 

Indiana school employers may impose dress and grooming regulations on teach- 

ers if there is a rational basis between the grooming and dress rule and the school’s ob- 

jective for imposing the rule. Schools may not act arbitrarily to restrict teachers’ 

personal freedom. 

Teachers enjoy a constitutional right of privacy but their conduct outside of 

school may be the basis for cancellation of a contract or disciplinary action. As a gen- 

eral rule, Indiana teachers cannot be discharged from school employment for private 

conduct unless it has a negative impact on their teaching ability. 

Indiana law requires educators to report suspected child abuse. 
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The Fourth Amendment’s guarantees against unreasonable searches and seizures 

extends to public school teachers. However, a reasonableness standard rather than a 

probable cause standard applies to searches of teachers’ desks, file cabinets and offices. 

The equal protection clause of the Fourteenth Amendment prohibits the gov- 

ernment from invidiously discriminating among classes of individuals within its jurisdic- 

tion. In order to prevail under the equal protection clause a plaintiff must prove that 

school officials intentionally discriminated against them. 

Indiana educators are also protected from discrimination based on unalterable 

personal characteristics by various federal anti-discrimination statutes including Title 

VII of the Civil Rights Act of 1964, Title IX of the Education Amendments of 1972, the 

Equal Pay Act, the Age Discrimination in Employment Act and Section 504 of the Re- 

habilitation Act of 1973. 

In Title VII cases the plaintiff must initially demonstrate a prima facie case of 

discrimination. The inference from a prima facie showing may be rebutted by the em- 

ployer by producing evidence of a nondiscriminatory business justification for the em- 

ployee’s treatment. The ultimate burden of proving that discrimination against a 

protected group has been caused by a specific employment practice remains with the 

plaintiff at all times. 

Two approaches are used by plaintiffs in Title VII cases to prove discrimination 

in employment decisions. Plaintiffs allege disparate treatment, which focuses on 

discriminatory intent, and disparate impact, which seeks to prove that a facially neutral 

employment practice has a statistically significant adverse effect on members of a pro- 

tected class. The plaintiff is responsible for isolating and identifying the specific em- 

ployment practices that are allegedly responsible for any observed statistical disparities. 
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Implications for Further Study 

As a result of this study, the following implications for further study are being 

made: 

1. that a study of Indiana’s legal experience with desegregation be conducted; 

2. that a study of the impact of collective bargaining on school site management be 

conducted; 

3. that a study of recent changes in the educational programs of public schools in re- 

sponse to the Mergens decision be conducted; 

4, that a study of the jurisdiction and impact of the Office of Civil Rights investigations 

of special education programs be conducted; 

5. that a study of preventive school law practices and techniques aimed at curbing lit- 

igation be conducted; 

6. that a study of the financing of Indiana public schools be conducted; and 

7. that similar studies such as this study be conducted in other states which lack this 

specific synthesis of school law. 

Chapter 6 261



References 

Administrative Rules of Indiana State Board of Education. 

Alexander, Kern, and M. David Alexander, American Public School Law, 2nd ed., St. 
Paul, Minn.: West Publishing Co., 1985. 

  

Alexander, Kern, and M. David Alexander, The Law of Schools, Students, and Teachers 
in a Nutshell, Minnesota: West Publishing Company, 1984. 

Arnold, Jean, “Discipline and the Handicapped Student,” in Principal’s Handbook, 
William Camp, Julie Underwood and Mary Jane Connelly, eds., NOLPE, 1989. 

  

Baldus, David, and James Cole, Statistical Proof of Discrimination, Colorado Springs, 
Colorado: Shepards Inc., 1980. 

Beckham, Joseph, “The Legal Research Dissertation: Methodology and Procedures,” 
NOLPE Notes, Vol. 25, No. 11, 1990. 

Benavot, Aaron, in Perry Zirkel, “The Explosion in Education Litigation,” Education 
Law Reporter, 55, 1989. 

Bolmeier, Edward C., ed., Legal Issues in Education, Charlottesville, Virginia: The 
Michie Company, 1970. 
  

Caldwell, M. Teressa, “Virginia Principals and School Law,” (Doctoral Dissertation, 
Virginia Polytechnic Institute and State University), 1986. 

Cohen, Morris L., How to Find the Law, Minnesota: West, 1976. 

Cohen, Morris L., Legal Research in a Nutshell, Minnesota, West, 1971. 

Corbett, David, ”Proving and Defending Employment Discrimination Claims,” Montana 
Law Review, Vol. 47, 1986. 

Dumminger, James C., “Virginia Teachers and School Law,” (Doctoral Dissertation, 
Virginia Polytechnic Institute and State University), 1989. 

Elsbree, Willard S.,”The American Teacher: Evolution of a Profession in a Democracy,” 
in Joel Spring, ed., American Education, Longman, 1991.   

Fisher, Louis, David Schimmel, and Cynthia Kelly, Teachers and the Law, New York: 
Longman, 1987. 

  

References 262



Fryer, William, and Herman Orentlicher, Legal Method Legal System, Minnesota: West, 
1967. 

  

Hillman, S. J., in Perry Zirkel, “Educational Research Relating to School Law: Educa- 
tors Knowledge of School Law,” NOLPE News, Vol. 20, No. 7, 1985. 

Hogan, John, The Schools, the Courts and the Public Interest, Lexington, Mass., 1985. 
  

Holmes Group, Tomorrow’s Teachers, East Lansing, Mich.: Holmes Group, 1986. 
  

Hunt, Thomas, ”Moral Education and Public Schools: A Tale of Tempest,” Religion and 
Public Education, No. 2, 1986. 

Imber, Michael, and David E. Gayler, “A Statistical Analysis of Trends in Education- 
Related Litigation Since 1960,” Educational Administration Quarterly, 1988, v. 24. 
  

Johnson, George Marion, Education Law, East Lansing, Michigan: State University 
Press, 1969. 

Jones, Philip R., A Practical Guide to Federal Special Education Law: Undertaking and 
Implementing P.L. 94-142, New York: Holt, Rinehart, and Winston, 1981. 
  

Kearney, R. C., Labor Relations in the Public Sector, New York: Dekker, 1984. 
  

Keeton, Page, Daniel Dobbs, Robert Keeton, and David Owen, Prosser and Keeton on 
Law of Torts, Sth Ed., Minnesota: West Publishing Co., 1984. 

  

Kerchner, Charles T., and Douglas Mitchell, “Teaching Reform and Union Reform,” 
Elementary School Journal, 86(4), 1986.   

Kirp, David L., and Donald N. Jensen, School Days, Rule Days: The Legalization and 
Regulation of Education, Philadelphia: Falmer Press, 1986.   

Koch, Adrienne, Madison’s Advice to My Country, Princeton, NJ: Princeton University 
Press, 1966. 
  

Kotin, Lawrence, and William Aikman, Legal Foundations of Compulsory School At- 
tendance, Port Washington, NY: Kennikat Press, 1980. 

Levinson, Rosalie, “The Right to a Minimally Adequate Education for Learning Disa- 
bled Children,” Valparaiso University Law Review, Vol. 12, 1978. 

Lieberman, Jethro K., The Litigious Society, New York: Basic Books, 1981. 
  

O’Hara, Julie Underwood, “Determinants of an Appropriate Education Under 94-142,” 
Education Law Reporter, 27, 1986.   

Orlosky, Donald, Lloyd McClearly, Arthur Shapiro, and L. Dean Webb, Educational 
Administration Today, Columbus, Ohio: Merrill Pub. Co., 1984. 
  

References 263



Rothstein, Laura, A Practical Guide to Federal Special Education Law: Undertaking 
and Implementing P.L. 94-142, New York: Holt, Rinehart and Winston, 1981. 
  

Schmidt, Dianne, “Illinois School Administrators’ Knowledge of Special Education,” 
Dissertation Abstracts International, v. 48, 1987. 
  

Stephens, Marian Beth, “A Study of the Legal Competencies of Selected Secondary 
School Principals In Relation to their School Law Training” (Doctoral Dissertation 
in Education and Human Development, The George Washington University), 1983. 

Tatel, David S., and Elliot Minceberg, “Affirmative Action Contracting Programs After 
City of Richmond v. J. A. Croson Company,” Education Law Reporter, 51, 1989. 

  

Turnbull, H. Rutherford, III, Free Appropriate Public Education: The Law and Children 
With Disabilities, Denver: Love, 1990. 

Tyack, David, Thomas James, and Aaron Benavot, Law and the Shaping of Public Ed- 
ucation, 1785-1954, University of Wisconsin Press, 1987. 

Tyler, Ralph, Basic Principles of Curriculum and Instruction, Chicago: University of 
Chicago Press, 1949. 

United States Department of Education, Eleventh Annual Report to Congress on the 
Implementation of E.H.A., 1989. 
  

United States General Accounting Office, Special Education: The Attorney Fees Pro- 
vision of Public Law 99-372, Washington, DC, 1989. 

Valente, William D., Education Law: Public and Private, Vol. 2, St. Paul, Minn.: West 
Publishing Co., 1985. 

Valente, William D., Law in the Schools, Columbus, Ohio: Charles E. Merrill, 1987. 
  

Werling, Frank M., “Knowledge of Indiana School Law Possessed by Indiana Public 
Secondary School Teachers,” (Doctoral Dissertation, Ball State University), Octo- 
ber, 1985. 

Zirkel, Perry, “A Test on Supreme Court Decisions Affecting Education,” Phi Delta 
Kappan, 59, 1978. 

Zirkel, Perry A., “Compensatory Educational Services in Special Education Suits,” Edu- 
cation Law Reporter, 64, 1991. 

Zirkel, Perry, “The Explosion in Education Litigation,” Education Law Reporter, 55, 
1989. 

References 264



Vita 

JOSEPH R. McKINNEY 

Born: Columbus, Indiana; August 13, 1953 
Married: Three Children 

EDUCATIONAL BACKGROUND 

Ed.D. Educational Administration, Virginia Polytechnic Institute and State Uni- 
versity, July 1991 

J.D. Indiana University, 1978 

B.A. Indiana University, 1975 
Major: Forensic Studies 
Minor: Psychology 

PROFESSIONAL EXPERIENCE - Education 

Assistant Professor, Department of Educational Leadership, Ball State University, 
1991-- 

Adjunct Professor, Virginia Polytechnic Institute and State University, 1989-1991 

Graduate classes taught include Legal Aspects of Educational Administration 
and Legal Aspects of Special Education 

Graduate Assistant, Educational Administration, Virginia Polytechnic Institute and 
State University, 1990-1991 

Assistant Editor, Journal of Education Finance, 1989-1990   

Assistant Professor (Part-time): Northern Arizona University, 1987-1989 

Graduate classes taught included Legal Aspects of Educational Administration 
(school law) and Arizona School Law. 

Associate Instructor, Indiana University, 1976-1978 

Vita 265



PROFESSIONAL EXPERIENCE - Law 

Member: Arizona State Bar (since 1981), Florida State Bar (since 1981), and Indiana 
State Bar (since 1980). 

City Attorney: Nogales, Arizona, 1985-1986, 1988-1989. 

City Prosecutor: Nogales, Arizona, 1987. 

Private Practice of Law: Bloomington, Indiana (1980) and Nogales, Arizona 
(1981-1989). 

Attorney for Santa Cruz County Public Fiduciary, 1984. 

LEGAL REPRESENTATION AND CONSULTING - Education Law 

Attorney for public school teachers in disciplinary hearings and teacher dismissal mat- 
ters. 

Attorney for public school teachers in legal matters related to employment evaluations, 
academic freedom, instructional program issues, and procedural due process issues. 

Attorney for students in legal matters related to suspensions, expulsions and search and 
seizure issues. 

Attorney for public school administrators in employment related matters. 

HONORS 

Who’s Who in Arizona, 1989 

Exemplary Public Service Award, City of Nogales, 1988 

Award for Dedication and Loyalty to City of Nogales, 1986 

fgsepn R. McKinney 
  

Vita 266


