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PREFACE 

Much has been written on the subject of railway 

labor agreements, the Railway Labor Act of 1926, and the 

general character of labor-management relations in the 

railroad industry. 

However, few students of railway labor relations 

have studied the subject of the selective strike. No 

student of the subject has combined the study with insight 

from the man responsible for perfecting the technique of 

the selective strike, Charles Luna. 

Yet, what began as an idea in a Dallas vegetable 

garden one late summer day in 1962, so affected the 

managements of the railroads in this nation that these 

railroads spent countless thousands of dollars in 

unsuccessful court battles to invalidate the technique of 

the selective strike. 

The author has attempted to present more than 

a 'dry'' historical account of the selective strike 

procedure. He has gone to the source and interviewed the 

man who devised the selective strike technique. 

The author has further sought insight from the 

attorney who helped direct the command post during the 

more notable selective strikes and who played a key role 
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in preparing the legal defense that was finally accepted 

by a federal appelate court. 

The purpose of this study has been to "humanize" 

the thousands of pages of testimony and the endless 

correspondence that resulted from the use of the selective 

strike. 

The product is as much a study of a former 

switchman who struggled to the presidency of the largest 

and most powerful operating” rail union as it is a study 

of the technique he conceived and championed. 

His hair silver and step perhaps slightly slowed 

by time, Charles Luna has relinquished to retirement none 

of the sharpness of mind that continues to allow him 

what appears to be total recall of names, dates and 

places that were so prominent during the late 1960's 

and early 1970's, when the words ‘selective strike" were 

on newspaper front pages and in transportation magazines 

nationwide. 

This study will take the following form. First, 

an account of the Railway Labor Act of 1926, noting some 

  

1 
Operating unions are those whose members actually 

operate the trains, versus rail unions whose members 
are clerks or maintenance personnel. 
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problems and proposed solutions to those problems. The 

selective strike technique will be compared with the tech- 

nigue of coalition bargaining, and Mr. Luna's own def- 

inition and assessment of the selective strike technique 

will be explored. There will be a background on the man, 

the situation and the times that conceived the selective 

strike; how it was implemented, management's reaction, 

and the test of the technique in the federal courts. 

"Things have never been the same since," chuckles 

the cigar-chewing Mr. Luna when reminiscing; “and they'll 

never the be same again!"



CHAPTER ONE 

INTRODUCTION TO RAILWAY LABOR RELATIONS



A BRIEF BACKGROUND 

United States railroads are unique to our 

country's transportation network. 

Except for the recently-formed ConRail exper- 

iment in the Northeast, our railroads are privately 

owned, competitive corporations. 

Yet, they not only interchange their cars 

and equipment freely, but participate in joint rout- 

ing through synchronized scheduling and even share 

their facilities at many points. 

Under the Reed-Bulwinkle het. (incorporated 

into the Interstate Commerce Act as Section 5a) which 

was passed by Congress in 1948, the railroads are 

immune from anti-trust laws and are free to jointly 

set the rates they charge customers. 

Considering the number of mergers over the 

  

1 
Found in U.S. Code, Title 49, Part 5b. 

2 
Act to Regulate Interstate Commerce, enacted 

by Congress February 4, 1887, as amended.



past 10 years, many skilled observers predict a unified 

rail system, which could prompt nationalization rather 

than private ownership prior to 1985. 

The comradship of the railroads results from 

two factors. First, the railroads became subject to 

federal regulation by passage of the Interstate 

Commerce Act in 1887. The railroads are required by 

Congress (under Part I of the Act) to perform jointly 

certain services. These include the establishment of 

joint rates and through routes.” 

Second, faced with severe economic competition 

from the motor carrier industry, which has siphoned 

much of the merchandise traffic once handled almost 

exclusively by the railroads, the railroads have been 

drawn together out of the quest for economic survival. 

Despite the freedom to jointly set rates, rail- 

roads are highly regulated by the Interstate Commerce 

Commission regarding the amounts of those rates, rout- 

  

3 
Joint rates refer to single or one-factor 

rates from origin to destination, regardless of the 
number of railroads which might handle the traffic. 
Through routes refer to interchange agreements which 
allow railroads to exchange equipment to allow traffic 
to flow smoothly over two or more railroads.
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ing, scheduling, maintenance of equipment, sale and 

transfer of securities, methods of accounting, and out- 

side activities of its officers. It is not surprising 

that an atmosphere of oneness has developed. 

This combination of economic forces and enab- 

ling legislation (such as the Reed-Bulwinkle Act) has 

created a unified, coordinated industry which, in 

recent years, has exhibited singleness of purpose, 

e.g., survival of the American railroad. 

Even in labor management relations, the nation's 

railroads are closely regulated by the 1926 Railway 

Labor Act (RLA), which provides the parameters of such 

relations. 

A railroad labor organization attempted to 

divide this unified front to diffuse the single industry 

strength into many separate railroads and to shift the 

balance of power to labor. Conceived by then-President 

Charles Luna of the United Transportation Union, the 

"selective strike" technique of the nation's rail Labor 

unions was an attempt to strike selectively a few rail- 

roads and thus enable the unions to use their ultimate 

economic weapon, the strike, without fear of creating a 

national emergency and the ensuing mandatory cooling 

off period and back to work order.



This study is one of the selective strike 

technique. It considers an epic chapter in this history 

of the Railway Labor Act. 

SOME EARLY HISTORY 

Ever since Declaration of Independence signer 

Charles Carroll broke ground for the nation's first 

railroad (the Baltimore and Ohio on July 4, 1828), the 

rail industry has been troubled. 

Rapid growth, stock speculation and frenzied 

finance, rebates, concessions, discrimination, and 

a host of other factors caused the railroads to be 

regulated by the Interstate Commerce Commission, 

created under the Interstate Commerce Act in 1887. 

It is not surprising that the railroad industry, 

which has become the most regulated industry in the 

nation, finds its labor-management relations controlled 

by a well-defined federal haw as well. The passage of 

the Railway Labor Act in 1926 was a Congressional 

attempt to free railway labor from the umbrella of 

  

4 

Act of May 20, 1926, as amended, 44 Stat. 577. 
 



bureaucratic control, which began with government oper- 

ation of the railroads during World War I. 

The purpose of the RLA, as defined by Congress, 

is "To provide for the prompt disposition of disputes 

between carriers and their employees, and for other 
5 

purposes." 

More specifically, Section 2 of the Act states: 

The purposes of the Act are: (1) to avoid any 
interruption to commerce or to the operation of any 
carrier engaged therein; (2) to forbid any lLimit- 
ation upon freedom of association among employees 
or any denial as a condition of employment or other- 
wise, of the right of employees to join a labor 
organization; (3) to provide for the complete in- 
dependence of carriers and or employees in the 
matter of self-organization to carry out any 
purpose of the Act; (4) to provide for the prompt 
and orderly settlement of all disputes concerning 
rates of pay, rules, or working conditions; (5) to 
provide for the prompt and orderly settlement of 
all disputes growing out of grievances or out of 
the interpretation or application of agreements 6 
covering rates of pay, rules, or working conditions. 

It is interesting that railway labor legislation 

was the forerunner of most later legislation designed 

to protect all classes of organized labor. Consider 

  

5 
From preamble to the Railway Labor Act, 44 Stat. 

577 (1926). 

6 
Title I, Section 2, Railway Labor Act.



the following: 
| 7 

1) The Adamson Act of 1916 gave railroad workers 

an eight hour day more than 15 years before it became 

law under the Fair Labor Standards Act. 

2) The RLA recognized the rights of railway 

workers to bargain collectively through representatives 

chosen by employees without "interference, influence or 

coercion." The National Industrial Recovery Act and 

National Labor Relations Act (NLRA) included very 

similar phraseology. 

3) The original RLA provided for a fact-finding 

board and a 60-day period in which neither party could 

make changes or fail to honor previous agreements when 

mediation had failed to settle a dispute. This provision 

preceeded by 21 years, Taft-Hartley's. 80-day cooling 

off period. 
9 

4) In 1934, an amendment to the RLA prohibited 

  

7 
Provided a basis 8-hour day for train employees. 

8 
Labor Management Relations Act, 61 Stat. 136 
  (1947). 

9 
44 Stat. 577.
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company unions, yellow dog contracts and discrimination 

against employees belonging to labor unions. The same 

devices were listed as unfair labor practices under the 

NLRA the following year. 

5) Passage of the Railroad Retirement Act of 

1934. began "New Deal" Social Security legislation. 

As a result of many serious strikes in 1922 and 

1923, a joint conference of railroad labor and management 

met, wrote the RLA, and recommended its passage to 

Congress. 

Congress later stated, more specifically, the 

purposes it had for creating the statute. The purposes 

included: 

  

LO 
A substitute for trade unionism, the company 

union was funded and controlled by management. 

11 
An agreement whereby an employee signed an 

oath that he would not join any union. 

  

  

12 
National Labor Relations Act, 49 Stat. 449 (1935). 

13 
Railroad Retirement Act, Public Law 93-445 (1934). 

14 
James W. Robinson and Roger W. Walker, Labor 

Economics and Labor Relations (New York: Ronald Press, 
1973), p. 276. 
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1) Avoidance of interruption to commerce or 

to the operation of any carrier engaged in commerce. 

2) Provision for prompt and orderly settlement 

of all disputes growing out of grievances or out of 

the interpretation or application of agreements covering 

rates of pay, rules, or working conditions. 

The passage of the RLA was the first time that 

Congress extended to any group of workers the right to 

organize and to bargain collectively. The Supreme Court 

later upheld the constitutional right of the Congress to 

extend legal protection to employees. 

The railroad workers, by legislative pressure, 

and because of their strategic position, had won the 

right to organize. However, the RLA included many 
17 

obstacles to hinder the use of the strike. 

  

L5 
Ibid., p. 277. 

16 
Texas and New Orleans Railroad v. Brotherhood 

of Railroad Clerks, 281 U.S. 548. 
  

17 
Daniel Bell, “Industrial Conflict and Public 

Opinion," Industrial Conflict, Arthur Kornhauser, Robert 
Dubin and Arthur M. Ross, editors (New York: McGraw-Hill, 
1954), p. 243. 
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THE RAILWAY LABOR ACT 

18 18 
The RLA, as amended in 1934 and 1951, 

covers all individuals employed by those railroads 

and airlines engaged in interstate commerce and 

employees of any airline transporting mail. The 

RLA provides for two permanent boards. One is a 

three-member, labor-management, non-partisan med- 

dation board, the National Mediation Board (NMB), 

whose members are nominated by the President, confirmed 

by the Senate, and serve staggered five-year terms. 

It is charged with handling disputes concerning desig- 

nation of collective bargaining representatives, neg- 

otiation of new agreements, and interpretation of 

previously ratified agreements. 

The other is the 36-member (divided equally 

  

18 
The 1934 amendments established the NRAB 

and provided safeguards for the free choice of employee 
representatives by setting forth a list of unfair labor 
practices similar to those in the NLRA, 

19 
The 1951 amendments allowed agreements 

permitting the union shop and check-off privileges.
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between labor and management) National Railroad Adjust- 

ment Board (NRAB), whose members are appointed and 

salaried by their respective carrier or union employers. 

The NRAB's basic responsibility is to consider disputes 

about the application of contract terms. The board 

performs the same basic function as that of an arbitrat- 

ion panel in most private employment relationships. 

It is important to understand in greater detail 

the responsibilities of each of these boards and the 

methods by which they carry out their responsibilities. 

When new agreements are being negotiated, 

carriers and union representatives must, within 30 days 

before the expiration of the contract, inform the other 

that they seek changes. Ten days prior to the expiration 

of the current agreement, they must serve notice as to 

time and place they will confer. Either party may request 

the services of the NMB; or the NMB may intervene on its 

own. 

When mediation fails either party may suggest 

voluntary arbitration. If both parties agree, either 

  

20 
Robinson and Walker, Labor Economics and 

Labor Relations, p. 278. 
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a three-or-six member arbitration board is chosen (one- 

third each from the carriers, the unions, and the NMB). 

If the parties do not want voluntary arbitration, the 

NMB is emplowered to notify the President of the United 

States, who may appoint an emergency fact-finding board 

to study the problem and make recommendations which are 

not binding upon the parties. 

During the 30-day fact-finding operation and 

for 30 days thereafter, neither party may violate 

terms of the old agreement or engage in a strike or 

lockout. After the 60-day period, the parties are free 

to use whatever labor-management devices they wish; or 

the President may ask Congress for emergency legislation 

to avert a work stoppage. 

When differences of interpretation arise under 

existing agreements, the NMB may provide an interpre- 

tation upon request of either party. If the NMB cannot 

mediate successfully, either or both parties may petition 

the NRAB which can conduct hearings and make an award. 

If the equal union-management representative 

composition of the NRAB prevents a decision, the NMB 

appoints, by agreement, a "37th'' member, who breaks 

the tie. The award is binding and enforceable by an
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appropriate U.S. District Court. 

Actually, very few nationwide railroad wage 

cases have been settled by mediation since 1936. Med- 

iation is the method for minor controversies. However, 

the statistics indicate that mediation has settled far 

more cases than have other forms of intervention; and many 

observers agree that mediation is perhaps the most 

important and effective method of intervention under the 

RLA. ° 

One must realize that neither party is obligated 

to arbitrate. Either or both may refuse without penalty. 

From 1934 through 1970, only 305 cases involving proposed 

contract changes were settled in this manner. Between 

1926 and 1967, 192 emergency boards were appointed to 34 

consider conflicts and to make non-binding recommendations. 

  

21 
Herbert R. Northrup, ''The Railway Labor Act: 

A Critical Reappraisal," Collective Bargaining: Survival 
in the '70's?, Richard L. Rowan, editor (Philadelphia: 
University of Pennsylvania Press, 1972), p. 192. 

  

  

22 
Ibid., p. 191. 

23 
Ibid., p. 193. 

24 
Donald E. Cullen, National Emergency Strikes 

(Ithaca, N.Y.: New York State School of Industrial and 

Labor Relations, 1969), pp. 70-71. 
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There were 16 strikes from 1948 to 1967, following final 

reports of the emergency boards. 

One strength of the Act is that the NMB is able 

to intervene in situations which could erupt into strikes 

but which are “cooled off'' by the NMB's not acting upon 

them with tacit consent of labor and management. This 

inaction not only prevents "quickie" strikes, but 
26 

buries frivolous issues, as well. 

PROBLEMS UNDER THE RLA 

The major objection to the RLA and its process 

is that the parties to a dispute are likely to be able to 

calculate, with a high degree of accuracy, the probability, 

timing, and potential consequence of government interven- 

tion. The absence of the strike and the ability to cal- 

culate the actions of the government may well have the 

effect of delaying agreements until after governmental 

  

25 
Ibid., p. 71. 

26 
Northrup, 'The Railway Labor Act: A Critical 

Reappraisal," p. 192. 
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27 
action has run its course. The probability that 

good faith collective bargaining occurs is thus minimized. 

In addition, it is argued that fact finding 

boards frequently have not had sufficient time to do a 

thorough job of investigating the dispute. Labor 

and management leaders will agree that a strike deadline 

is an important pressure on both union and employer. 

Procedures under the RLA are designed specifically to 

produce nostponements. 

The problem is that the alternative of an 

emergency board has been invoked too frequently and 
30 

in too many minor disputes to have any real impact. 

  

27 
Robinson and Walker, Labor Economics and 

Labor Relations, p. 309. 
  

  

28 
Ibid., p. 309. 

29 
Edgar L. Warren, "Mediation and Fact Finding," 

Industrial Conflict, Arthur Kornhauser, Robert Dubin and 
Arthur M. Ross, editors (New York: McGraw-Hill, 1954), 
p. 296. 

30 
Robinson and Walker, Labor Economics and 

Labor Relations, p. 279. 
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The frequency just described has resulted further, it 

is charged, in a breakdown of traditional collective 

bargaining behavior. 

W. Willard Wirtz, writing a quarter of a century 

ago, argued that the essential quality of collective 

bargaining is that the "right" answers are those which 

are produced by the pressure of grouped (collective) 

economic forces upon each other, i.e. dollars grouped 

in the corporate employer on the one hand, employees 

grouped in the union on the other. The "rightness" 

of the answers is defined, at least tentatively, in 

terms of the process which is relied upon to produce 

them. 

The outgrowth of collective bargaining is harmony, 

despite the hostilities which surface during the process. 

Harmony, like conflict, however, is a symptom and not 
32 

a basic condition. Conflict is an expression of real 

  

31 
W. Willard Wirtz, "The Choice of Procedures 

Approach to National Emergency Disputes," Emergency 
Disputes and National Policy, Irving Bernstein, Harold 
L. Enarson and R. W. Fleming, editors (New York: Harper, 
1966), p. 149. 

  

32 
George C. Homans, "Industrial Harmony as a 

Goal," Industrial Conflict, Arthur Kornhauser, Robert 
Dubin and Arthur M. Ross, editors (New York: McGraw-Hill, 
1954), p. 48. 
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33 

discontent. 

According to most experts, the RLA articulates 

a basic belief in free collective bargaining to allev- 

iate discontents. However, the problem is that govern- 

ment intervention provides a false promise of solution 

and prevents, in most serious cases, the natural cul- 

mination of disputes through bargaining. The main 

idea behind collective bargaining is the expectation 

that out of a struggle between roughly equal economic 

forces, equitable solutions will be fortheoming.” 

Where government intervention is not the final 

act, major disputes often go to arbitration boards when 

parties to the dispute seek to avoid the economic hard- 

ships of a work stoppage. In the rail industry, major 

disputes have tended to go to emergency boards instead. 

The late Sumner H. Slichter, commenting upon 

this phenomenon, offered that: 

  

33 
Ibid., p. 48. 

34 
Ibid., p. 48. 

35 
James D. Hodgeson, "The Survival of Collective 

Bargaining," Collective Bargaining: Survival in the '70's?, 
Richard L. Rowan, editor (Philadelphia: University of 
Pennsylvania Press, 1972), p. 4. 
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It is easier for the representatives on one 
side or the other to....refuse to arbitrate if an 
immediate result is not a strike or a lockout, but 
the appointment of an emergency board which has no 
authority to make a binding award.3 

Professor Northrup comments that rationale which 

created the RLA assumed that emergency boards would be 
37 

appointed only in rare instances of genuine emergency. 

However, the parties satisfy usually the procedures of 

the Act with little or no intention of yielding on any- 

thing until the emergency board stage is reached. 

The position of the government has been contin- 

uously that the nation could not and would not tolerate 

a national railroad strike. Thus, with the ultimate 

weapon in effective collective bargaining and the natural 

incentive to reach agreements destroyed, the industry 

could go through the motions of negotiating without really 

working toward a negotiated settlement, secure and content 

  

36 
Sumner H. Slichter, "The Great Question in 

Industrial Relations,'' The New York Times Magazine, April 
27, 1947, p. 5. 
  

37 
Northrup, "The Railway Labor Act: A Critical 

Reappraisal," p. 194. 

38 
Ibid., p. 194.
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39 
in the knowledge that they would not face a shutdown. 

Therefore, the problem seems to be associated 

with the belief that the nation cannot afford a rail 

shutdown. If this belief were not the primary consid- 

eration, emergency fact-finding boards would not be 

necessary; and labor and management would be allowed 

to exercise their ultimate weapons in an economic 

showdown, as the overwhelming majority of industries 

do in this nation. 

Examined now is this concept of national emergency 

and why it is applied to the rail industry. ‘The concept 

of national emergency disputes gained popular currency 

during the second World War when uninterrupted production 

became a social imperative. 

Railroads are considered essential to final 

consumers, to the production of incomes, and to the 

national defense. Bargaining in the rail industry is 

  

39 
James E. Burke, "Collective Bargaining in the 

Railroad Industry," Collective Bargaining: Survival in 
'70's?, Richard L. Rowan, editor (Philadelphia: Univ- 
ersity of Pennsylvania Press, 1972), p. 229. 

  

40 
George H. Hildebrand, "An Economic Definition 

of the National Emergency Dispute," Emergency Disputes 
and National Policy, Irving Bernstein, Harold L. Enarson, 
and R. W. Fleming, editors (New York: Harper, 1966), p. 3. 
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industry-wide and a strike would promptly generate a 

national emergency. | 

Interestingly, rails, coal and steel are the 

only U.S. industries which share being highly unionized, 

producers of an essential product, national markets, 

and industry-wide bargaining with uniform expiration 

dates. However, the railroad industry differs from 

both coal and steel in its provision of service which 

cannot be stored. Hence, the public impact of a rail 

strike is virtually immediate. 

Whether a rail shutdown today poses as serious 

a threat to society as it did 20 years ago (considering 

today's substitute methods of transportation, including 

highway, air and water) is not to be debated here. The 

fact is that the public and its representatives long ago 

decided that there were indeed emergency strikes; and 

that something ought to be done about them before that 

precise moment when the experts concluded that a stoppage 
42 

is intolerable. 

  

AL 
Irving Bernstein, "The Economic Impact of 

Strikes in Key Industries," Emergency Disputes and 
National Policy, Irving Bernstein, Harold L. Enarson, 
and R. W. Fleming, editors (New York: Harper, 1966),p. 42. 

  

  

42 
Cullen, National Emergency Strikes, p. 49. 
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SURVEY OF PROPOSED SOLUTIONS 

Given that intolerable work stoppages occur, 

it is appropriate to examine some of the methods of 

preventing nationwide railroad strikes which, by 

earlier definition, are in this category. 

The most frequent method of preventing rail 

shutdowns in this nation is for the President to 

request emergency legislation from Congress. Unions 

have rejected emergency board recommendations, forcing 

the problem to Congress for a special law, four times 

since 1963. Special legislation of this sort can 

hardly be considered an acceptable method. Professor 

Northrup charges that this method stands as a testimony 

to the ability of railway unions to achieve goals via 

political means when the procedures of the Act fail to 

accomplish desired ends. 

One may consider the diesel firemen and crew- 

  

43 
Northrup, "The Railway Labor Act: A Critical 

Reappraisal," p. 200. 

44 
Ibid., p. 204. 
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consist issues as an illustration. A special Presidential 

Railroad Commission, created by President Kennedy, 

recommended the elimination of wasteful practices and 

unproductive jobs, including the use of "firemen" on 

yard and freight diesels. The volatile issue went to 

an emergency board, which issued recommendations that 

the unions rejected. Interventions by the Secretary 

of Labor and the President failed. Following a series 

of strike threats from the union, Congress provided for 

compulsory arbitration of the diesel firemen and crew 

consist issue in August, 1963. | 

The arbitration board provided for eventual 

elimination of the firemen by attrition but was unable 

to resolve the entire crew-consist issue. The issue 

persisted and, in the meantime, the Brotherhood of 

Locomotive Firemen and Enginemen joined with the 

Order of Railway Conductors and Switchmen's Union of 

North America to form the United Transportation Union 

(ru). 

In order to avert a threatened shutdown in 1970, 

Congress provided the various operating unions a 13.5 

  

45 
Ibid., p. 200.
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per cent wage increase, retroactive one year, and made 

no mention of the continuing problem of firemen and 

crew-consist changes. The UTU continued its truculence; 

and an emergency board suggested a 42 per cent wage 

increase over 42 months in exchange for many ''feather- 
46 47 

bed" restrictions in 1971. 

The UTU engaged later in a series of selective 

strikes which were allowed to run their course and which 

resulted finally in agreements between the UTU and the 

carriers. Selective strikes are a tactic designed to 

“prevent Congressional action which would be forthcoming 

in a nationwide strike. 

Historically, seizure is probably the most 

exciting method of intervention. Professor Archibald 

Cox explains that under the Constitution, the Federal 

Government has the power to seize industrial property 

involved in a labor dispute in order to assure the 

supply of goods and services essential to national 

  

46 
The practice of limiting work or output in 

order to provide more jobs and prevent unemployment. 

47 
Northrup, ''The Railway Labor Act: A Critical 

Reappraisal," p. 201. 
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48 
defense, safety, and health. 

The conventional rationale, according to Professor 

Cox, finds the authority in the power of eminent domain, 

which extends to temporary takings.” The military march 

in. The flag is raised. Orders are issued in the name 

of the United States. Executives continue to run the 

business as before; and employees are treated as employees 

in private industry, except that they are prohibited from 

striking. 

In 1947, three operating unions precipitated a 

rail crisis by refusing an emergency board award. Using 

unexpired war powers, President Truman seized the rail- 

roads to prevent a strike. When President Truman refused 

to consider changes in earlier emergency board recommen- 

dations, the unions eventually settled. 

  

48 
Archibald Cox, "Seizure in Emergency Cases," 

Emergency Disputes and National Policy, Irving Bernstein, 
Harold Enarson, and R. W. Fleming, editors (New York: 
Harper, 1966), p. 224. 

49 
Ibid., p. 224. 

  

  

50 
Ibid., p. 230. 

51 
Northrup, "The Railway Labor Act: A Critical 

Reappraisal," p. 196. 
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A year earlier, President Truman, enraged at a 

strike threat by rail unions, recommended drafting 

strikers into the Army.” His recommendations did not 

become law, but the railway brotherhoods retreated from 

their position. 

Professor Cox insists that the resort to seizure 

gradually destroys its psychological value, thereby 

making it progressively less effective. A greater 

concern is that seizure is an intermediate step down 

the road to government ownership and is a threat to 

private property. 

Professors Leroy Marceau and Richard A. Musgrove, 

writing in the Harvard Business Review, offered that 
  

legislation should be enacted preventing a union from 

calling a work stoppage and requiring the company to 

make work available, but the terms would be such as to 

place upon both parties the same economic burden which 

would be incurred under an actual stoppage. 
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54 
This proposal would require the company to pay 

for all work performed at a rate so high that it would 

stand in the same profit and loss position as it would 

have if the strike had ensued. On the other hand, workers 

would be paid so little that they would be under the 

same economic pressure that a strike would generate. The 

difference would be deposited in a public trust fund to 

be used for government needs. A federal court would set 

dollar figures. 

The objection to this proposal is its subjectivity. 

Compulsory arbitration holds considerable favor 

with many students of the RLA. However, former Secretary 

of Labor James D. Hodgeson has argued that experience 

has shown that compulsory arbitration is not a solution. 

It does not reduce manifestations of power and acts to 

discourage collective bargaining.” 

There are arguments in its favor. One of the 
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primary justifications advanced for using arbitration 

to resolve public sector bargaining disputes is the 

realization, or at least advancement, of the public 

interest. The public necessity nature of the rail- 

road industry logically leads to comparison of the 

rail problem, in some respects, with labor relations 

in the public sector. 

Given the record under the RLA, compulsory 

arbitration may represent the only practical method 

of avoiding or terminating strikes that threaten vital 

public interests. However, it is not favored by unions 

or managements. 

President Nixon unsuccessfully sought the 

Emergency Public Interest Protection Act of 1970." 

This Act sought to bypass compulsory bargaining. Termed 

"final" or "last offer" bargaining, it required both 

parties to submit a last best offer to an impartial 

panel. Consider a union seeking a 10 per cent increase, 

with management offering a five per cent increase. Each 
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would submit its last, best offer, perhaps eight per 

cent by labor and seven per cent by management. The 

panel would choose what it believed most fair. 

Two arguments exist here. One is that it assumes 

middle ground exists for all bargaining issues -- and 

often it does not. The second is that many disputes 

involve working conditions and other matters, rather than 

wage increases. In these situations, this method could 

prove to be very difficult. 

In 1971, identical bills (S. 2060 and H. R. 8898) 

were introduced in Congress to amend the so-called emer- 

gency provisions of the Railway Labor Act by replacing 

the existing Emergency Board provisions with an "arsenal 

of weapons" approach. The bills never reached the Pres- 

ident. 

Specifically, the bills proposed to substitute 
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the following procedure for that presently contained in 

Section 10 of the RLA: 

1) Upon the failure of the NMB to successfully 
resolve any dispute by mediation, it must notify the 
Secretaries of Commerce, Labor and Transportation who 
are directed to appoint an ad hoc Transportation Labor 
Panel which shall recommend one of the following pro- 
cedures for handling the dispute: a) take no action; 
b) appoint a neutral board to make non-binding 
settlement recommendations; c) refer to final and 
binding arbitration; or d) submit to a final offer 
selection procedure. 2) The Secretaries may either 
accept or reject the recommendations, but, if the 
latter, they must themselves select one of the other 
alternatives. 

Finally, two University of Tennessee professors, 

looking at the public sector where vital public services 

cannot be interrupted, suggested gradual pressure strikes 

as a means of resolving bargaining impasses. This 

method would also have application to national emergency 

situations in the private sector. 

Termed "an income-work time gradual pressure 

strike,'' the method fits between the extremes of an 

absolute strike prohibition and compulsory arbitration. 

If no agreement were reached after a specified time period 

for negotiations, the workers involved would work two less 

hours per week and receive three-fourths of their regular 
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straight-time pay for the hours not worked. On the fifth 

week, they would work four hours less than the regular 

workweek and receive five-eighths of their regular pay 

for the hours not worked. The process would continue 

until on the eighth week and thereafter, if an agreement 

were not reached, the workers would work ten hours less 

per week and receive one-fourth of their regular pay for 

the hours not worked. 

The authors claim the union would be placed 

under increasing pressure, as the decreasing pay of the 

workers quickly outweighed the value of their increasing 

leisure time. Pressure on the employer also increases 

gradually, because the total work time decreases and the 

amount paid for hours not worked increases. 

The problem when applied to the railroad industry 

is that the time lost might sufficiently delay train 

schedules to cause massive tie-ups in yards, leading to 

a national emergency. 

THE SELECTIVE STRIKE AS A SOLUTION 

Almost no major rail dispute in more than 30
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years has been settled without intervention beyond the 

procedures of the RLA. At the same time, the Act has 

received excellent grades for its ability, through 

mediation, to settle minor disputes and for the pur- 

pose of certifying rail unions. Outlined have been 

some of the problems or alternate solutions, such as 

last-minute, stop-gap legislation; seizure; compulsory 

arbitration; statutory strikes; last-best offer and 

gradual pressure strikes. 

Professor Northrup has observed that the single 

most significant factor which forces unions and 

companies to settle their disputes over contract inter- 

pretations is absent from the railroad industry -- the 

cost factor.” Under provisions of the RLA, the taxpayer 

picks up the entire tab for labor disputes, save the 

salaries of the NRAB members. In no other industry is 

this the case. Labor and management in other industries 

share the costs of prolonged arbitration and other 

administrative costs attendant to labor disputes. 

Obviously, rail labor and management endure absolutely 
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no economic hardships during labor disputes. 

One solution was conceived by the United 

Transportation Union in 1971 when the UTU instituted 

its selective strike strategy. The selective strike 

was in lieu of a mass stoppage of the whole industry. 

UTU President Charles Luna has commented that: 

The purpose of striking selectively was 
only to bring pressure to bear toward a national 
settlement and not to extract separate agreements 
for the struck properties. 62 

This definition was consistent with court 

rulings that allow selective strikes so long as their 

intention is not to coerce the individual struck 

properties into making separate settlements, which would 

violate the integrity of the national contract. 

Through selective strikes, union employees endure 

the economic hardship of loss of job, while a select 

number of railroads endure the economic hardship of loss 

of revenue. Not only can the UTU be selective to the 

extent of applying pressure when and where it can do the 
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most good, but the union is also in the position of 

protecting certain carriers whose financial position 

is so precarious that a shutdown would be disasterous 

to both union and carrier. 

Selective strikes force the parties to the 

bargaining table. Not only is substitute motor, water 

and air freight carriage available to affected shippers, 

but substitute rail carriers, who have parallel lines 

and who have not been affected by the stoppage, can be 

utilized by the shipper. Thus, no national emergency 

exists and the threat of government intervention 

vanishes. The parties themselves must settle. 

Critics may charge that carriers, as they did 

in 1971, can invoke mutual aid pacts which provide struck 

carriers with substantial amounts of funds contributed by 

the non-struck roads. However, union members remaining 

on the job can aid their striking brothers in an attempt 

to maintain an economic status quo also. 

One might offer that under the selective strike 

method, equality has been restored to the combatants and 

the integrity of collective bargaining is maintained. In 

fact, in the case of the railroads, it is perhaps 

strengthened without the costly overhaul of the RLA.
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The hypotheses to be tested are: 

H.1: | 

The selective strike is a legal technique that 

does not represent an attempt to subvert the dispute 

resolution procedures of the RLA. 

H.2: 

The selective strike is a workable substitute 

for coalition bargaining whereby a union (and the 

employer) can avoid intervention by the povernment 

under the RLA national emergency dispute provisions. 

In testing the hypotheses, the author shall 

first define coalition bargaining and present examples 

of how it has been used in other industries. The 

genesis and evolution of the selective strike technique 

will then be explored and the legal aspects of the 

selective strike shall be examined. 

1f the hypotheses prove to be true, one could 

infer that the selective strike technique has been an 

effective and legal means for instituting a substitute 

form of coalition bargaining which allows the rail 

unions equality with management at the bargaining table., 

and is also a means to avoid the dispute provisions of 

the RLA, considered so paralyzing by rail labor unions.
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The author is of the opinion that the inves- 

tigation will produce valid results which can be used 

to make policy decisions concerning use of the selective 

strike in future railroad labor negotiations.
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To properly consider the selective strike 

technique as a workable substitute for coalition 

bargaining, it is necesary to explore coalition 

bargaining and understand how it works and how it 

has been used in labor-management relations. 

Coalition bargaining refers to situations 

where two or more unions bargain jointly for a common 

master agreement covering all of the employees which 

the unions represent. 

Such cooperation can be between locals of the 

same national or between nationals themselves if the 

individual locals or unions are concerned with specific 

employers or industries with whom they share a common 

interest. 

The purpose of coalition bargaining is for the 

unions to match the power of management in bargaining 

Situations. The unions seek increased power for them- 

selves by centralizing the ambient of negotiations. 

The initial object of a coalition is the en- 
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largement of the scope of bargaining beyond the limits 

of existing units, without replacing either the units 

or the unions recognized to be their respective bargain- 

ing agents. | 

The goal is to bring about an enlargement of the 

scope of negotiations and of decision making to embrace 

a fragmented group of bargaining units that formerly had 

negotiated separately. 

Professor Hildebrand termed the institution of 

coalition bargaining: 

The most dramatic attempt to alter the bal- 
ance of bargaining power in recent years. 

Though its roots can be traced to the late 19th 

Century, coalition bargaining emerged as an American 

bargaining technique in the early 1960's, when it was 

used by various unions in the electrical and copper indus- 

tries. 

There is ev idence that coalition bargaining was 
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used in the building trades in the late 1880's; was 

introduced to the railroad industry by operating 

crafts in 1902; the West Coast pulp and paper indus- 

try in 1934.” Coalition bargaining has not been used 

in the railroad industry in recent years; and there 

appear to be no substantive records of its actual use 

during or since the early 1900's. 

The great appeal of coalition bargaining is 

to unions in situations in which plant-by-plant or 

union-by-union bargaining has frustrated the union 

desires because management has been able to conquer the 

weakest unions first, then use the agreement as a means 

to pressure the remaining unions into a settlement | 

favorable to management... 

The great appeal of a coalition is not confined 

to the labor movement. It was recognized in 1948, before 

the current drive by unions to force coalition bargaining, 

that industry-wide bargaining can be a defensive measure 
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utilized by employers to offset the advantages enjoyed 
7 | 

by powerful unions. 

Management gains obvious advantages from central- 

ization. They know that once they agree to a contract 

at least one of their costs is fixed; and that (at least 

in the case of industrywide or pattern bargaining) they 

will not have to face the possibility of other firms 
8 

competitively cutting wages. The major potential dis- 

advantage of large scale bargaining from management's 

perspective is the increased strength it bestows on the 

union and its national officers. 

Hildebrand defines three contexts under which 

coalition bargaining has emerged: 

1) The employer has several competing plants, 
each with a different local belonging to the same 
national union and with a separate agreement for the 
participating plant. From the union point of view, 
the employer has the advantage of being able to sub- 
stitute among alternate sources of supply, which 
enables him to take local strikes more effectively. 

2) More than one parent international is 
involved. Each suffers from incomplete jurisdiction, 
rivalry with the other unions, inability to mount 
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company-wide strikes and the risk of being undercut 
because it cannot effectively take wages out of 
competition. 

3) Vertical integration of companies. At any 
one stage, the problem is substitute plants under the 
control of the same employer. In the copper industry, 
for example, if mines and smelters are closed, metal 
can be bought on the open market for use in the fin- 
ishing plant. If finishing plants are struck, the 
mines produce for stock or sale in the open market. 

Where there was no coordination between unions, 

it was a simple matter for the employer, acting from 

centralized policy and power bases, to cut the bargaining 

into small pieces and to control the situation. The 

typical military maneuver was used in first conquering 

the weakest of the unions, getting settlements, and then 

moving on to the stronger. 

Under the coalition bargaining system which has 

evolved, an Industrial Union Department (AFL-CIO) Committee 

will be established for the exchange of contract information 

  

9 . 
George H. Hildebrand, "Cloudy Future for Coal- 

ition Bargaining,'' Harvard Business Review, November- 
December, 1968, p. Il. 
  

10 . 
Herbert J. Lahne, "Coalition Bargaining and the 

Future of Union Structure,'’ Labor Law Journal, June, 1967, 
p. 512. 

  

Ll 
Ibid., p. 512.



- 43 - 

and experiences. If the unions wish to go further and 

actually coordinate their bargaining, the international 

presidents of all the unions involved must give their 

approval. If granted, the IUD establishes an inter-union 

policy committee to develop contract demands and pursue 

negotiations. 

Perhaps the most celebrated incident of coalition 

bargaining occurred in 1965, when a number of different 

internationals representing General Electric employees in 

separate bargaining units joined together to form the 

Committee on Collective Bargaining (CCB). It was under- 

stood by the participating unions that when the committee 

goals were determined, no union would deviate from these 

goals -- there would be absolute cooperation. 

Beginning in November, 1965, the CCB sought a 

meeting with GE to discuss the common demands, but GE 

refused to participate in multi-union discussions. 

The contract to be negotiated for 1966 would be 

the first in which Lemuel R. Boulware, a General Electric 

vice president who had developed a bargaining technique 
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known as "Boulwarism,'' would not be present. He had 

retired. 

Boulwarism involved extensive year-round research 

into various items to determine what was "right" for 

employees. The company studied business conditions, 

competitive factors, and economic trends. It also 

studied employee needs and desires through independent 

employee attitude surveys. In addition to the attitude 

survey, comments made by employees at informative meetings 

were studied along with discussions supervisors held with 

employees. 

On the basis of this preparation, GE would make 

a unilateral offer to the union, an offer GE believed fair. 

If the union could show that the offer failed to fill the 

needs of the situation, or if new facts were presented, 

GE modified the offer. If not, the company would inform 

the employees it (GE) would endure a strike before changing 
14 

its position and doing something GE considered "wrong." 
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At the time, GE had in force, national agreements 

with the International Union of Electrical, Radio and 

Machine Workers (IUE) and the International Brotherhood 

of Electrical Workers (UE), plus local or regional 

agreements with some 100 other imions.” 

The IUE secured a firm commitment of support 

from the leadership of the AFL-CIO, and a top policy 

committee was formed, composed of presidents of 11 

unions, with George Meany, AFL-CIO president, as 

chairman. 

A steering committee was responsible for actual 

contract negotiations. A publicity campaign was mounted 

and 17 meetings were held throughout the nation to inform 

the membership of the various locals about the aims of 

the CCB. The bargaining was to be limited fr those items 

of contracts which were relatively wniform. These 

included pensions, insurance, holidays, vacations, wage 
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increases, employment security, union security, and 

arbitration. Other issues were left to local bargaining. 

To erase rivalries and suspicions, and to create 

mutual confidence and trust, all decisions were to be 

by unanimous agreement. 

GE refused to meet but was ordered to do so by 

a federal court, which upheld an unfair labor practice 

charge by the IUE. The National Labor Relations Board 

(NLRB) ruled that there is nothing illegal in the use 

of coordinated bargaining, provided that the parties in 

a truly voluntary sense mutually agree to use it 

Section 8(a)(5) of the National Labor Relations 

Act (NLRA) requires employers to bargain only with the 

majority representative of an appropriate bargaining unit 

of his employees. 

Recognizing that the principal barriers to coal- 

ition bargaining are majority status and the appropriate 

bargaining unit, unions have attempted to develop a 

bargaining technique that will enable them to circumvent 
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these obstacles, yet achieve the bargaining power benefits 

of joint negotiations. 

The NLRB ruling that there was nothing illegal 

in the use of coordinated or coalition bargaining, was 

based upon a series of earlier decisions. 

In one, the NLRB itself had ruled that an employer 

must accept any representative selected by the union with 

which it deals, even though that person actually represents 
20 

another union. 

In addition, there were two federal court decisions: 
| 21 

1) In U.S. Pipe and Foundry v. NLRB, the 
court ruled that in a multi-union bargaining sit- 
uation, any proposal for common terms or conditions 
of employment that would effect a union's bargaining 
power and, hence, its ability to negotiate more 
advantageously about wages, hours and working conditions 
for its own bargaining unit, is a mandatory subject of 
bargaining. 
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2) In Standard Oil v. NLRB, the court held that 

a union representing a plant wide unit cannot, after 
agreement has been reached, refuse to sign a contract 
merely because negotiations have not yet been satis- 
factorily concluded at another plant, as it is unrelated 
to achieving its own demands concerning wages, : hours 
and conditions of employment. 
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As a result of coalition bargaining, a settlement 

was reached without a strike and with the union gaining 

up to seven cents more per hour than GE's unilateral 

offer under the Boulwarism technique. To reach the 

agreement, a current contract had to be voluntarily 

extended for two weeks, as both sides sought to avoid 

government intervention under provisions of Taft-Hartley, 

as the White House had threatened. 

Coalition bargaining has been used successfully 

by the Teamsters Union since 1961. Under Jimmy Hoffa, 

the Teamsters sought a master contract which would apply 

to all areas of the country. 

Based upon a divide and conquer strategy, Hoffa 

used selective strike threats which never included all 

employers in one area. 

The 1961 Teamster contract won the following 

language: 

The parties in this agreement accept the 
principle of a national over-the-road agreement and 
are willing to enter into negotiations for the pur- 
pose of negotiating such a national agreement. 2 
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Although 90 per cent of General Motors Corpor- 

ation’s unionized workers are members of the United Auto 

Workers (UAW) they belong to 131 bargaining units in 66 

cities and 18 states. The union has a national GM 

Council which coordinates local demands and formulates 

policies in dealing with a common employer. 

In 1965, the IUD formulated a program for coal- 

ition bargaining by eight international unions to deal 

with Union Carbide. Developments reduced the unions 

involved to the Steelworkers; the Oil, Chemical and 

Atomic Workers; and the International Chemical Workers.” 

Union Carbide had 100 labor contracts in force with 20 

international unions or their local affiliates. 

During the early months: 

1) At one point, 11 Union Carbide plants 
were on strike, involving 20 per cent of the hourly 
employees. The shortest strike lasted 44 days; the 
longest 264 days. 

2) Union Carbide locked out 1,200 employees 
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at one plant in a show of force. 

3) The president of the Oil, Chemical and 
Atomic Workers refused to allow employees at one 
plant to vote on a strike settlement on the grounds 
that it would violate the international's pledge to 
the IUD.27 

Settlements were finally negotiated at all plants 

on a local plant basis with differing expiration dates. 

The cost to Union Carbide was estimated at $35 million 

(pre-tax) and the cost to the union was estimated at 

$20.5 million in lost wages. 

The most subtle strategy for a union is to try 

to gradually narrow down the spread between the expir- 

ation dates in the separate agreements. Eventually, a 

company-wide strike would be feasible, whereupon the 

negotiations could be made interdependent even though they 

would remain legally separate. 

Coalition bargaining causes a shift in the locus 

of power from locals to the national. Parallel nationals 
29 

would face an incentive to merge. 
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Factors weigh heavily against consolidation of 

craft unions. The craft identity solidifies and perpet- 
30 

uates each union's sense of separation. 

The alternative, however, if all unions bargain 

in isolation, is for the company to exploit the old con- 

cept of divide and rule. Walter Reuther once complained: 

We have to work out common demands and bring 
to bear upon the collective bargaining process the 
full power and leverage of a united approach, in 
which all the unions are working together and the 
employer knows that he is not dealing with isolated 
locals, but with international unions that are coord- 
inating and cooperating in a common collective bargain- 
ing effort.31l 

However, third party intervention (third party being 

the government) is possible when large groups negotiate 

and large groups strike, since it will have a significant 

effect upon commerce. 

IUD Executive Director Jack Conway stated: 

As companies grow, it is becoming harder for 
any single labor union to influence company policy. 
Outside of the steel, auto and other industries in 
which one union dominates, the only way we can have 
an impact on a large company is by presenting a 
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united front. 32 

Mr. Conway questions, for example, how a 

garage attendant's union that once dealt with Avis 

could now bargain on equal footing with $2 billion 

International Telephone and Telegraph, which owns 

Avis. 

The International Teamster was more direct. 

It charged that the conglomerate is: 

A shark that profitably gobbles up small 
fish in the industrial world -- is unresponsive 
to every responsibility except that of profit.33 

To labor, then, coalition bargaining provides 

the strength of unity -- for groups of unions as well 

as groups of workers. 
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A REVIEW OF COURT DECISIONS 

The first attempt at selective striking went 

before the courts in 1968, when the Railway Employees 

Department of the Chicago, Burlington and Quincy Rail- 

road (CB&Q) tried to break off the railroad for separate 

bargaining. 

The union threatened to strike only the CB&Q over 

contracting out work, which was part of the national agree- 

ment. The union was found guilty of trying to remove the 

dispute from national handling, a violation of the RLA. 

Mr. Luna was not involved in that action. 

The CB&Q attorneys argued before the court that 

the union could not break off one road for separate 

bargaining and a strike. Judge Aubrey Robinson, Jr., or 

the U.S. District Court (District of Columbia) ruled that 

contracting out must remain subject to national handling 

and that the parties not having bargaining on that proper 
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basis, had not exhausted the procedures under the RLA. 

Neither separate bargaining nor strikes were permissable, 

ruled Judge Robinson. 

The following year, in 1969, four shopcraft unions 

began a 14-month dispute regarding wages and work rules 

changes. Presidential Emergency Board Number 176 issued 

a report on the strike on November 2, 1969; and the 

shoperaft wmions rejected the attempted settlement. On 

January 31, 1970, the four shopcraft unions struck the 

Union Pacific Railroad; and the carriers locked them out 

nationally. 

Temporary injunctive relief against both the 

strike and lockout were granted pending a more complete 

determination of the legal issues. 

Judge Howard F. Corcoran, on March 2, 1970, spoke 

for the U.S. District Court (District of Columbia) and ‘ 

enjoined the selective strike as a violation of the RLA. 

The court found that the bargaining had properly 
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been handled on a national basis prior to the time of 

the strike. The court ordered the bargaining to con- 

tinue, finding that a selective strike was improper. 

Judge Corcoran argued that national handling of carrier- 

union disputes, while not expressly compelled in the 

RLA, is legal and may be obligatory in som circumstances. 

Judge Corcoran wrote: 

The duty laid out in Section 2 First is the 
heart of the Railway Labor Act. By initiating and 
negotiating the dispute on an obligatory national 
basis and then striking the carriers on an indiv- 
idual basis it seems clear that the unions have 
violated their duty to exert every reasonable effort 
to make....agreements....and settle disputes. Having 
begun on a national level, it is incumbent upon the 
parties to continue to deal on a national level even 
after the procedures of the Railway Labor Act have 
been exhausted. To act otherwise would take on the 
character of bad faith bargaining. 

Relying upon a decision in International Union of 
  

Operating Engineers, Local 825, 145 NLRB 952, 1964 (the 

Board's key findings state that the Union violated the 

NLRA by threatening to strike individual members of the 

Association in order to force them to withdraw bargaining 

authority and to enter into individual contracts) , Judge 

  

5 
310 F. Supp. 905 (D.C.D.C., 1970).
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Corcoran declared: 

The union violates the....Act....when it 
begins bargaining on a multi-employer level and then 
attempts to force individual agreements by whipsaw 
striking individual members of the multi-employer 
unit. 

In a footnote, the court defined "whipsaw strike" 

as a strike against only one member of a multi-employer 

bargaining unit in an attempt by the use of economic 

pressure to force that member and each subsequent member 

to come to an agreement separately. 

Judge Corcoran's decision was directed at three 

suits which had been separately filed and consolidated. 

When the four shopcrafts struck the Union Pacific and 

the railroads moved to lock out, three suits were filed 

in the District of Columbia: 

1) Alton and Southern Railway Co., et al., v. 
Association of Machinests, and Aerospace Workers, 

AFL-CIO, for an injunction against the strike. 

2) International Association of Machinests, and 
Aerospace Workers, AFL-CIO v. National Railway Labor 
Conference for an injunction against the lockout. 

3) Council of Railway Unions v. National Railway 
Labor Conference also for an injunction against the 
lockout. 

  

6 
310 F. Supp. 912 (D.C.D.C., 1970). 
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310 F. Supp. 910 (D.C.D.Cc., 1970), n. 5.
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On April 9, 1970, just one month following Judge 

Corcoran's decision, Public Law 91-226 was passed by 

Congress and signed by President Nixon. It imposed upon 

the shopcrafts the tentative agreement which had earlier 

been rejected and which precipitated the strike. Under 

the law, the unions were authorized to serve Section 6 

notices continuing the dispute anytime after September l, 

1970. 

These decisions were not entirely unexpected by 

Mr. Luna. His definition of selective strike cited 

earlier did not include an attempt to cause separate 

agreements. 

Mr. Luna was ready, at this point, to test his 

definition of the selective strike. Following lengthy 

meetings with legal counsel and late night strategy sessions 

with top UTU officials, Mr. Luna, on July 7, 1970, ordered 

his locals to strike the Baltimore and Ohio, the Chicago 

Terminal Railroad, the Louisville and Nashville Railway, 

and the Southern Railway over a continuing dispute regard- 

ing the use of firemen on diesel locomotives. 

A temporary restraining order was issued against 

the strike following suit for an injunction filed by the 

Burlington Northern Railroad, which brought the action on
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behalf of 169 other railroads. The strike was halted and 

the suit dropped the next day when President Nixon 
8 

appointed Emergency Board 177. 

The UTU legal staff began to fear defeat before 

they could test their version of the selective strike 

in court. "We were concerned that public Law 91-226 

might later be interpreted to bar all selective strike 
9 

stated UTU general counsel Robert Hart. 1 actions,' 

Mr. Hart explains: 

After Public Law 91-226 became effective, the 
railroads filed a motion in the Court of Appeals to 
dismiss an action of the Sheet Metal Workers which 
had developed in connection with the UP strike and 
national lockout on the ground that it had become 
moot by reason of the enactment of Public Law 91-226. 

On July 14, we filed a motion in the Alton and 
Southern Sheet Metal Workers case, which was pending 
in the Court of Appeals, for leave to intervene in that 
case as amicus curiae, together with a memorandum in 
opposition to the railroads' motion to dismiss the 
appeal; the railroads opposed our motion to intervene. 

  

Now, while the railroads' motion to dismiss 
the appeal of the Sheet Metal Workers and the UTU's 
motion to intervene were pending in the Court of 
Appeals, we filed a suit_in the District Court for 
the District of Columbial® for a declaratory judgment 
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74 LRRM 2599, 
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that the selective strike as defined by Mr. Luna 
was legal under the Railway Labor Act. That case 
went before Judge Barrington Parker and was to 
become a precedent setting decision. 

On August 27, 1970, the Court of Appeals 
made an order in the Alton and Southern Sheet 
Metal Workers case granting UTU's motion to 
intervene in that case as amicus curaie. 

  

Our attempt at a selective strike July 7 
had been blocked by the appointment of an emer- 
gency board. So, on September 14, 1970, the 
UTU struck the Baltimore and Ohio, Chesapeake 
and Ohio, and Southern Pacific. (The parties 
had become free on September 10, 1970, to 
exercise the kind of self help authorized by the 
Act, but they agreed to extend the status quo 
through September 14 at the request of the 
Department of Labor. The dispute had begun in 
October, 1969, and pertained to wages). On 
September 15 the railroads filed for an injunction 
against the strikell and obtained a temporary 
restraining order at 11:50 p.m. that night. The 
next day the railroads filed a motion to hold the 
union in contempt. 

We disposed of the citation for contempt and 
as soon as the Emergency Board (Board 178, appointed 
by President Nixon on September 18) was appointed, 
the railroads' lawyers withdrew their motion for a 
preliminary injunction and thus avoided a hearing on 

it and an order from which we could immediately appeal. 

Judge Corcoran had issued the temporary injunction 

and, prior to expiration of the strike action, had issued 

a show cause order why coercive civil contempt fines should 
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not be imposed upon the unions if the strikes were 

continued. Meanwhile, on September 23, the UTU filed 

a motion for a prompt trial, which was denied by Judge 

John H. Pratt of the same court. | 

Says Mr. Hart: 

The reason for this was to get the govern- 
ment to intervene; you see, the question of moot- 
ness had been raised and we were concerned that it 
could prevent the court from deciding the question 
of the legality of the selective strike. 

Emergency Board 178, appointed to "investigate 

and report upon the disputes" pursuant to Section 10 

of the RLA, issued its report on November 9, 1970, recom- 

mending wage increases during each of the years 1970, 

1971, and 1972. 

On a cumulative basis over the three year 

period, the recommended increases would increase the 

existing wages by more than 37 per cent; and the in- 

dustry's annual wage payments would be more than $1.6 

billion higher at the end of that period than they were 

at the beginning -- or about five times the expected 

net railway operating income of the entire railroad 

  

12 
Hearing before the Senate Committee on Labor 

and Public Welfare, December 9, 1970, Congressional 
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13 
industry during 1970. 

Board 178 justified its wage recommendations 

by recommending also "very substantial relief for the 

carriers as to a number of restrictive work rules." 

However, the unions rejected the recommended 

changes in existing rules while accepting the wage 

increases. 

Under Section 10 of the RLA, for 30 days follow- 

ing the report of the emergency board, the parties are 

required to maintain the status quo. 

During this period, Congress enacted Public Law 

91-541, which extended the status quo period until March 

1, 1971. While the other three unions accepted the 

entire package proposed by the emergency board during 

the extended status quo period, the UTU did not. Those 

who recalled a widely read interview with President Luna 

some eight years prior were not surprised. 

In that interview, in a magazine directed toward 
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railroad executives, Mr. Luna declared: 

The railroads have taken the position that 
they're not going to talk with us. They refuse 
us conferences. We're going to have to take some 
drastic action.1l 

Mr. Luna becomes quite agitated when discussing 
16 

this point: 

Some of these presidents (railroad) aren't 
bad -- if you can get to them. It's the people 
under them. But they know the restraints of the 
Railway Labor Act. They won't talk to you. They 
want it to go to an Emergency Board. It takes 
the starch out of our position. 

When you can sit down and talk you can solve 
problems -- head-to-head. Remember the crew consist 
disputes? Emergency Board 282 was supposed to have 
solved the problem. After that award, when I was 
President of the Brotherhood of Railroad Trainmen, 
in 1966, we still had a crew consist dispute with 
80 railroads. 

On Jaunary 25, 1965 -- I remember the date 
exactly, and I testified to it once in court -- by 
talking with three railroad presidents we solved 
part of the consist problem. We didn't need an 
emergency board. 

It was called the Luna-Saunders agreement. 
We went through the hearings on public laws that 
resulted in Award 282, and it was my understanding 
from talking to the senators and congressmen and the 
legislative history of the law, that we should try 
to make agreements on these railroads within the 

  

15 
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two-year interim period that these laws were supposed 
to be in effect. 

Stuart Saunders was Chairman of the Board of 
the Pennsylvania Railroad then, and he called me one 
day in Cleveland and asked if I would be willing to 
meet with him and see if we could work out a crew 
consist agreement. I told him I would be glad to. 
And we made a date. It was Mr. Saunders, Mr. Pearlman 
(Alfred Pearlman, then president of the New York 
Central Railroad) and Mr. White (Alfred White, then 
president of the Erie Lackawanna Railroad). 

They flew into Cleveland in Mr. Saunders' 
plane and we met at the Union Club for lunch. And 
they told me what they wanted to do and what they 
would do. And they also asked, if we made this 
agreement would we have enough or be satisfied with 
the crew consist to withdraw our opposition to another 
crew dispute. And, first, they just wanted to make 
our agreement within the State of New York. I told 
them no, I wouldn't agree with that. 

And they told me it probably could speak for 
the railroads in the eastern territories. They 
explained there was a three-man committee from the 
East, Southeast and the West. And these three (Saunders, 
Pearlman and White) were the presidents elected 
to represent the East. And, before they left, we 
agreed on what kind of agreement we would make. And 
in less than a week they sent their vice presidents 
of personnel into my office and we consumated this 
agreement in less than three hours. 

And they signed the names of the three presidents 
to it. You see, when you can sit down with them, you 
can do business. When they can avoid these meetings 
and delay everything for the emergency board, it's 
unfair to the labor side. 

Returning to the UTU's truculence over the award 

of Emergency Board 178, on March 7, 1971, the Delaware and 

Hudson Railway and others sought a temporary restraining 

order to prevent what it believed was to be a strike against
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the Burlington NOrthern and Seaboard Coast Line Rail- 

roads. The UTU responded that the selective strike of 

the two (out of 169 railroads under the national agree- 
17 

ment) would be postponed until 2 p.m., March 11. 

No restraining order was issued; and the motion 

for a preliminary injunction was set for trial March 

10, 1971. 

Mr. Luna explains: 

In choosing what railroads to strike, we were 
concerned with two things. One, would they have the 
financial strength to open their doors when the strike 
was over; and, two, was there a competing railroad 
which could move traffic over the same geographic 
region to avoid a national emergency. Obviously we 
wouldn't strike the Penn Central; we certainly didn't 
want to put anyone out of business. 

When the motion for a preliminary injunction was 

heard on March 10, 1971, executives from the Burlington 

Northern, Seaboard Coast Line and Southern testified that 

one railroad cannot stand out alone for more than a few 

days at most against a strike by a national union, so that 

a natural and foreseeable consequence of a selective whip- 

  

saw strike -- unless enjoined by the courts or countered 

by a nationwide lockout ~- is to force the struck carrier 

17 
Delaware and Hudson Railway Co. et al., v. 

United Transportation Union, U.S. Supreme Court case 
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to withdraw from national handling and seek a separate 

agreement on the best terms that it can obtain, however 
18 

unreasonable. 

To quote extensively from the statement of the 

case by the counsel for petitioning railroads: 

The reasons why those experienced and respon- 
sible railroad officials reached that conclusion, 
as stated in their testimony, include the special 
vulnerability of the railroads because of their 
precarious financial condition; the fact that their 
business is a service, which cannot be stockpiled 
in preparation for a strike or replenished after a 
strike; the fact that traffic diverted to other 
railroads or to other modes of transportation often 
is lost forever, because customers forced to make 
other transportation arrangements may not resume 
using the struck railroad (or do so at a much lesser 
extent) after the strike is over; and the fact that 
petitioners' ability to make up for increased costs 
through higher rates is severely limited both by 
competitive considerations and by extensive delays 
associated with Interstate Commerce Commission rate 
proceedings. The railroad unions, on the other hand, 
are in an unusually strong position. Not only do 
the non-striking workers refuse to cross picket lines 
so as to make substantial continued operations imposs- 

ible, but railroad employees -- unlike those in other 
industries -- are paid unemployment benefits while 
engaged in a lawful strike or while refusing to cross 
picket lines. Moreover, these benefits which are 
both substantial (usually $12.70 per day) and tax 
free, are made up entirely from contributions by the 
railroads alone, so that the railroads are in effect 
compelled to subsidize strikes against themselves. 
Finally, the unions can and do pay additional strike 
benefits from funds contributed by union members on 

  

18 
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19 
all carriers, not just on the struck roads. 

It might be illuminating, at this point, to 

examine some of the original testimony of Mr. Luna in 

answer to the allegations of the rail executives above: 

COUNSEL: 

MR. LUNA: 

COUNSEL: 

MR. LUNA: 

COUNSEL: 

MR. LUNA: 

COUNSEL: 

MR. LUNA: 

COUNSEL: 

MR. LUNA: 

Has it been consistently your objective, since 
this movement started, to handle the wage issue 
on a national basis? 

You have to do that. We would have chaos in 
the industry and in our organization too if two 
men were doing the same work and getting different 
pay. It has to be handled that way. 

Was this your objective? 

It is my objective now. 

Let me ask you the specific questions, then, 
Mr. Luna: Did you authorize the general 
committees on the Seaboard and on the Burling- 
ton Northern to withdraw from service as of 
12:01 a.m. on the 8th of March? Was it your 
objective to get a national settlement? 

Definitely. 

Out of that? 

Yes, sir. 

How did you expect that was going to work? Did 
you think that these two railroads would collapse 
and make individual agreements with you or what 
did you expect them to do? 

If I had thought that I was wrong and I never had 
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any thought along that line, because I have 
been informed that the National Committee had 
their power of attorney to negotiate for them 
in this wage and rule case that we are now 
negotiating and have been negotiating nationally. 
My hopes were to put pressure....on them where 
we could sit down and get that little distance 
we lack between making a national agreement and 
getting our people some pay that they rightly 
deserve. 

What did you anticipate, if (they) would have 
come around to you and said, "We want to make 
an agreement with you to get you off our back." 
What would have been your attitude toward them? 

I would have told them to get back to their 
representative in the national conference and 
tell them, "Let's make one for the entire rail 
industry that I was representing. "20 

Mr. Luna was not as persuasive as the rail 

executives and, on March 10, 1971, Judge John H. Pratt, 

speaking for the District Court (District of Columbia), 

issued his determination on the merits of the selective 

strike at bar. 

Wrote Judge Pratt: 

This is an application for a temporary restrain- 
ing order and a preliminary injunction to prevent sel- 
ective strikes against the Seaboard and Burlington. 

In connection with its presentation, plaintiff 
submitted affidavits which indicate that such a strike 
is imminent and Mr. Luna, on behalf of the union has 
indicated such is in contemplation. There isn't any 
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question about the imminance of such a strike. 

We have to examine, at the outset, the matter 
of our jurisdiction to grant the extraordinary relief 
which is requested by the plaintiff. 

In order to grant relief, the plaintiff must 
meet the criterial which has been enunciated: 

First, that the plaintiff must demonstrate 
a substantial liklihood of success on the merits. 

second, that if relief is not granted, irrep- 
arable injury will be suffered by the plaintiff. 

Third, would the issuance of the injunction 
substantially harm others in the proceeding? For 
example, would the union be irreparably injured? 

Fourth, and finally, where lies the public 
interest? 

According to the very frank testimony of Mr. 
Luna, both the Seaboard and Burlington would be struck 
until a national agreement is reached. No private 
agreements with these two carriers would be entered 
into. 

The purpose of the strike would be to force 
the Seaboard and the Burlington to put pressure on 
their bargaining agent in order to reach a national 
agreement. 

This could take a week, a month or a year. 
During this particular period of time, however long 
or however short, these two roads would be struck, 
their operations would be closed down and there 
would be no way by entering a private agreement or 
individual agreement with the union that these two 
carriers could get back into operation. 

We are satisfied that a whipsaw strike for 
such a purpose violates the Railway Labor Act. Even 
though self help is now available, because all formal 
procedures under the Railway Labor Act have been
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exhausted, the defendant union is still under a 
duty to make every reasonable effort to reach an 
agreement. 

Selective strikes of this kind proposed, 
in our judgment, specifically are a clear violation 
of the defendant's obligation under Section 2, first 
and second of the Act. 

The general rule in the Federal Courts has 
been that selective strikes under the circumstapres 
of this case are illegal and properly enjoined. 

Only two days before, Judge Barrington Parker 

had ruled that the selective strike was legal. In fact, 

Judge Pratt was aware of the Parker decision while 

writing his ‘own decision and made mention of it in the 

summary of his decision, writing, at one point, "Despite 
22 

Judge Parker's opinion.... 

The Judge Parker decision, the first to uphold 

the legality of the selective strike tactic, came in 

response to the UTU request for a declaratory judgment 

on the matter following appointment of Emergency Board 

177, as explained earlier. 

Wrote Judge Parker: 

(The selective strike) becomes a legitimate 
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economic tool so long as the union continues to 
seek a national agreement by applying economic 
pressure on the carriers without seeking to coerce 
pndividuas carriers into deserting the multi-employes,, 
argaining unit and settling on an individual basis. 

Judge Parker further noted that in permitting the 

selective strike where the purpose remains a national 

agreement, it disagreed with the March 2, 1970 decision 

of Judge Corcoran. 

Within 48 hours, two separate and opposite 

opinions had been issued from the same court in the 

same city, both involving the UTU. Judge Parker had 

upheld the legality of the selective strike technique, 

while Judge Pratt, cognizant of the Parker decision, 

sided with Judge Corcoran and found the selective 

strike technique illegal under the RLA. 

Judge Parker indicated a belief that there was 

a history of selective strikes in the railroad industry 

and the carriers had "sub silento" accepted them in the 

past without seeking judicial relief; and that the RLA 

speaks broadly with respect to the rights of labor and 
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25 
Management once the negotiating procedures are exhausted. 

Judge Pratt had issued a temporary restraining 

order some three months before his decision on the merits 

of the selective strike. In the interim, he heard tes- 

timony and argument. 

According to Norton H. Newborn, a Cleveland 

attorney who closely followed the proceeding: 

The judge was particularly impressed with 
the harshness of isolating one or two carriers 
and in effect holding them hostage, the Union 
making clear that it would refuse to enter into 
any separate agreement with the struck and iso- 
lated carriers no matter how much the struck 
roads sought a separate peace. 

The UTU brought out before Judge Pratt that the 

administration (Congress and the President) would never 

allow a national railroad strike. At one point in the 

trial, a letter, on White House stationary, from Pres- 

ident Nixon to Senator Jacob Javits of New York was 

introduced, The letter read: 

Dear Senator Javits: 

I share your concern about the current rail- 
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road labor dispute. As you know, I have appointed 
a Presidential Emergency Board to help resolve the 
dispute and received that Board's recommendations. 
Through both George Schultz and directly from 
Secretary Hodgson, I have been regularly advised 
of its status. 

Yesterday, I reviewed the status of negotiations 
and assessed the imminent emergency that would be 
created by a nationwide industry shutdown. It was my 
judgment that a message to Congress was called for 
recommending a time extension during which further 
bargaining could ensue. For reasons set forth in that 
statement, I believe that is the right step to take 
in this dispute at this critical time. 

There is never a ‘right’ time for a national 
railroad shutdown, but this is an especially wrong 
time for such a blow to our economic expansion. That 
is why I have asked the Congress to act, and why I 
look forward to your active support. 

Sincerely, 26 
Richard Nixon /s/ 

Plaintiff counsel appeared to put great emphasis 

t on the "national emergency" aspect of continued truculence 

on the part of the UTU, making it appear that the selective 

strike technique was ano win, zero sum game situation, 

which, because of the hostility involved, could only lead 

to a national shutdown. 
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Mr. Luna, on three separate occasions on the 

witness stand, addressed himself to this issue: 

On one occasion: 

COUNSEL: Mr. Luna, did you understand from this letter 
(President Nixon's letter above) and other 
advices given to you by the administration 
that the administration would not tolerate a 
national railroad strike? 

MR. LUNA: They not only told us that, they have proved 
it to us every time we have tried to have one. 

Earlier in the trial: 

MR. LUNA: I don't believe these labor disputes belong 
up on the Hill. Now as long as the railroads 
have somebody to bail them out....I don't want 
to have to go up there. I don't think it is 
their (Congress) responsibility. Now what we're 
trying to do and have been trying to do is the 
only way we can represent our people....and if 
you will go back to '46 we had a two day national 
strike....I was switching boxcars. And Harry 
Truman said he was going to put us in the Army.... 
We found out that they wasn't (sic) going to let 
us strike nationally and the railroads found it 
out. 

On the third occasion, Mr. Luna was querried 

regarding his testimony before the Committee on Labor 

and Public Welfare of the United States Senate, 9lst 

Congress: 
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COUNSEL: In response to Senator Javits, didn't you say 
the following: "We would not have a national 
emergency if you will go back to what caused 
the national emergency. I happen to be the 
one that handled the crew consist case. I happen 
to be the one that handled the strike on the ACL 
the Southern and the UP. We have settled all 
those crew consist cases but one....The only 
reason we settled was that we could use our econ- 
omic strength. We were making progress. Then 
they take us to a court and they get the judge 
to give them a restraining order that you can't 
strike one railroad, you can't strike two rail- 
roads, you can't strike three railroads." Did 
you testify to that as well as to other things? 

29 
MR. LUNA:As well as some other things. 

Judge Pratt appeared convinced that a national 

strike was a logical outgrowth of a selective strike. 

Mr. Luna, who was buoyed by Judge Parker's 

decision, was admittedly "rocked" by the decision by 

Judge Pratt two days later. He immediately ordered 

the Union to appeal Judge Pratt's decision. 

Twenty-one days later, Circuit Judge Leventhal, 

on March 31, 1971, writing for the United States Court 

of Appeals (District of Columbia) answered. 

Judge Leventhal declared that the selective. 

strike was not a violation of the RLA so long as the 
30 

object of the strike remained a national agreement. 
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The Court of Appeals had reversed Judge Pratt 

and adopted the earlier decision of Judge Parker. 

Comments Mr. Newborn: 

The real heart of the dispute in the Court 
of Appeals and an issue not really commented upon 
in Judge Pratt's decision was the carriers’ contention 
that a selective strike would inevitably tend to peel 
off the struck employers from the multi-employer 
unit, one-by-one the struck carriers suing for a 
separate peace. The Union, the carriers argued, 
must be held to anticipate this eventuality, and 
thus be intending separate agreements. 

This argument was rejected. The Liklihood 
of the break-up of multi-employer units was not so 
obvious the Court of Appeals said. The evidence 
in trial court in the Parker case and in Judge 
Pratt's courtroom in the case then under review did 
not reflect such inevitability. 

In addition, the Court of Appeals noted, 
mutual assistance pacts among the roads necessarily 
tied the fate of the unstruck carriers to the struck 
roads and gave the struck roads the resources to 
hold out. The hostage view was not quite a fair 
picture. 

In fact, during the trial before Judge Pratt, 

the Chairman of the National Railway Labor Conference 

testified: 

The National Railway Labor Conference cannot 
relieve the pressure on a whipsawed carrier by enter- 
ing into an agreement on terms deemed by a majority 
of the industry to be unreasonable....the NRLC is 
bound to act in accordance with the desires of the 
majority of themembers of the multi-employer bargain- 
ing unit. 
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Mr. Luna had further testified to the fact 

that: 

If it (a national agreement) took a year, 
why conceivably Coast Line will still be struck 
and that railroad is going to be held hgstage 
until a national agreement. takes place. 

On March 31, 1971, the Delaware and Hudson 

Railway Company, representing more than 100 railroads, 

petitioned the U.S. Supreme Court for a writ of cert- 

iorari to the United States Court of Appeals for the 

District of Columbia Circuit. 

On June 7, 1971, the Supreme Court denied 

certiorari and the Circuit Court of Appeals ruling 

seemed to acknowledge clearly the legality of the 

selective strike issue. 

The UTU, believing the full measure of legal 

authority had been given their cause, announced on 

July 15, 1971, that it would strike the Southern 

Railway, Union Pacific and the Chicago and Northwestern 

Railway over a new contract. On July 24, 1971, it 

threatened to additionally strike the Southern Pacific 
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and Norfolk and Western Railway. 

Suddenly, a new wrinkle was added that sent 

legal counsel scurrying. Just days before the strike 

deadline, the Chicago and Northwestern revoked the 

authority of the National Railway Labor Conference 

and sought to force the UTU to bargain with it alone 

for a separate contract. 

The entire legal struggle regarding the selective 

strike had been fought on the theory that the unions would 

seek only a national agreement and their actions would not 

be destructive of the carriers’ multi-employer unit. 

Now, with judicial permission for a selective 

strike, one of the three initially challenged railroads 

threatened to sue for a separate agreement. Some observers 

theorized that the carriers' original argument about the 

inevitability of separate negotiations was sound indeed. 

On July 15, 1971, the U.S. District Court in 

Chicago ordered the UTU to bargain separately with the 

Chicago and Northwestern. | 

The strike began as threatened, but only the 
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Chicago and Northwestern attempted to reach a separate 

agreement. The other railroads relied upon mutual 

aid pacts. They imposed new work rules on all the un- 

struck railroads, causing locals to lose some degree of 

control over their membership. Within two weeks, eight 

railroads were on strike and eight others were scheduled 

for strike action. 

However, by the second week, the Nixon admin- 

istration sent warning signals to the UTU, according 

to attorney Hart. Apparently not wishing to become 

involved in a national emergency situation, and not wanting 

to test the action of the Chicago and Northwestern 

against their already won liberties, the UTU settled 

on August 2, 1971. 

Interestingly, neither the UTU nor other rail 

unions have attempted a selective strike since that 

time. 

Mr. Hart offers the reason as being: 

We haven't had to. The success of the 
previous selective strikes has improved the 
attitudes of the railroad managements. We have 
tried to be gracious in our victory.
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ACCEPTANCE OF HYPOTHESIS ONE 

It should be clear that the selective strike 

is a legal technique that does not represent an attempt 

to subvert the dispute resolution procedures of the 

Railway Labor Act. Hypothesis one, then, is to be 

accepted. 

Judge Barrington Parker, of course, had ruled 

on March 8, 1971, that the selective strike was legal 

under the Railway Labor Act. Judge Parker's decision 

was the first to uphold the legality of the selective 

strike tactic under the RLA and came in response to 

a request by the UTU for a declaratory judgment on the 

matter. 

It is important to review Judge Parker's 

decision where he stated that the selective strike 

is "legitimate" as long as the union using the technique 

continues to seek a national agreement and does not 

attempt to coerce individual carriers into deserting 

the multi-employer bargaining unit for the purpose of 

settling individually. 

Recall that Mr. Luna had commented that the
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purpose of striking selectively was 'not to extract 

separate agreements" but instead "to bring pressure 

to bear toward a national settlement." 

The United States Circuit Court of Appeals, 

which had been asked by the UTU to review the decision 

of Judge John H. Pratt (who on March 10 ruled the 

selective strike technique illegal under the RLA), 

on March 31, 1971, agreed with Judge Parker in that 

the selective strike technique was not a violation of 

the RLA so long as the object of the strike remained 

a national agreement. | 

The final court test of the legality of the 

selective strike technique came on June 7, 1971, | 

when the United States Supreme Court denied cert- 

Lorari, which left the Circuit Court of Appeals decision 

of March 31 standing.
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GENESIS OF THE SELECTIVE STRIKE TECHNIQUE 

Charles Luna conceived the selective strike 

technique for use in strengthening his bargaining 

position against the nation's railroads out of 

frustration, more than anything else. 

As a candidate for the presidency of the 

Brotherhood of Railroad Trainmen (BRT) in 1962, Mr. 

Luna sought not only election as he campaigned, but 

a solution to what he considered an unfair constraint 

upon his union's ultimate economic weapon, the settle- 

ment procedures of the RLA. 
lL 

"I knew what we had was not working," he recalls. 

Whenever we threatened strike, the rails would 
issue a counter proposal. Three hours before the 
deadline we'd wind up before the Senate Commerce 
Committee. They'd pass a law that we couldn't strike. 
Congress was behind them and the President would sign 
it before midnight. | 

The railroads always knew they could get us 
on the Hill. And then Congress, which would allow 
other national strikes, would say no to a railroad 

  

1 
All quotations attributed to Mr. Luma are the 

result of personal interviews during July, 1976, in 
Washington, D.C.
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strike. We weren't important in this country until 
we threatened a strike, and then the railroads were 
the most important segment in all the United States. 

Mr. Luna minces no words, no adjectives, when 

complaining about what he considers a hostile environment 

to railway labor in the 1950's and early 1960's: 

I kept thinking. There's got to be a better 
way. A way to put pressure on the railroads to 
go to emergency boards. We've got to get away from 
compulsory arbitration. 

That problem had perplexed Mr. Luna from the time 

when he was a general chairman of the BRT, years earlier. 

Most of those close to him knew that he was one who 

accomplished what he sought. Mr. Luna is not ashamed to 

detail his own genesis in union leadership: 

I was the sixth president of the Brotherhood, 
which was organized in 1883 in Onienta, New York. You 
know where it started for me? In October, 1928, I 
went to switching on the Santa Fe in Dallas. Those 
were depression days. In that big city of Dallas 
we'd get one engine, one caboose and maybe two cars 
a day -- one of merchandise and the other Lumber. 

There was no freight moving, no jobs and no 
unemployment insurance. JI had my job and that was 
all. You were pleased having a job and didn't: give 
anyone trouble. The Railway Labor Act didn't count 
at all then, not when there were 100 guys lined up 
waiting to take your job. 

Just to make a day's pay, I'd sleep in the 
yards in a caboose and wait for the train to come 
in so I could work. I mean I was lucky to be there. 

Anyway, one day in the hot sun -- and I mean 
it gets to be 103 in the summer in Dallas, savvy? --
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this man in a searsucker suit and big straw hat 
got off the train and started patting everyone 
on the back. 

I asked, "Who's that?’ 

That's the general chairman, I was told. He 
kept fanning everyone with that big hat, walking 
around, shaking hands, patting backs and asking 
everyone, ‘fan, brother?' 

‘Does he work for the railroad,' I asked? 
"Who pays him? What does he make? How do you get that 
job?' 

Well, I found out he got elected and made a 
damn penny more than I did. I decided I wanted that 
job and I've been patting backs, shaking hands and 
fanning people ever since -- and I've never been 
hot since, savvy? 

Mr. Luna was a local chairman, general chairman 

and vice president of the BRT. He was elected President 

of the BRT in 1963 and was reelected in 1964 and 1968. 

We electioneered on box cars in the early 
days. We knew where the cars were going and wrote 
campaign messages to the locals at destination. 
Sometimes we'd write, 'Vote Luna, we need a change,' 
on a box car, and we'd get ‘em back reading, 'Who's 
he?' or ‘Luna the tuna.' 

It was a quest for success, a frustration with 

the plight of the working man, and a remembrance of the 

difficulties of finding and holding a job during the 

depression that pushed Charles Luna to seek a solution he 

felt would be more paletable to the brotherhoods. 

We fought for headlights on the engines. We
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fought for footbridges on the engines. We fought 
for airbrakes on the engines. If it wasn't for 
the rail unions, we wouldn't have those things 
today. 

When McAdoo (William G.) ran the railroads 
for the government during World War I, they put in 
a rule that if a man works every other day and 
doubles (two shifts), it's the same as if he works 
every day. 

But we found men coming up $9 a day short. 
The railroads were using a different pay formula. 
In 1948 we took it to the adjustment board and 
won. You know what someone from one of the protest- 
ing railroads told me? 'We got by for a long time, 
didn't we?' 

I always listen to my membership, no matter 
how new the man is. All my meetings had a question- 
answer session. You never know when someone will 
bring up something you've never heard or seen that 
way before. 

And this was the idea of the selective strike. 
I knew that as long as all railroads had to be struck 
at once, you could never have a successful strike. 
Why after a Section 6 notice was served, 10 days 
would pass waiting for an answer as to where we'd 
confer. Then we'd wait 30 days for the conference. 
Of course we couldn't reach an agreement, so we'd 
have to go to the mediation board, under Section 5. 
Then it was two years more for an answer. Hell, by 
that time the argument was dulled. Our membership 
didn't have the fight. That's what the railroads 
wanted. | 

What I wanted to do was raise so much hell 
that the mediation board would turn you loose after 
proving every feasible thing was done to try and 
settle. We'd both be free to put in what we had 
served. We had the werewith to tie up all the rails 
but we faced endless mediation. That's not fair.
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Until I became president, there was litt 
I could do. 

What Mr. Luna did do after his election is 

legend. 

In 1972, Mr. Luma retired from the presidency 

which, at that time, included the presidency of the 

combined brotherhoods of Railroad Trainmen, Locomotive 

Firemen and Enginemen; Railway Conductors; and Brakemen 

and Switchmen. All of these unions had united under the 

banner of the United Traansportation Union (UTU) on 

January 1, 1969, with Mr. Luna as first president. 

Now President Emeritus of the UTU, Mr. Luna 

was designated by President Nixon in 1970 as one of 

the three incorporators of the National Railroad 

Passenger Corp., (AMTRAK) and was later appointed to 

AMTRAK's board of directors, where he continues to 

serve. He is also a special consultant to the Rail 

Services Planning Office of the Interstate Commerce 

Commission. "Hell, I had to keep busy; I didn't enjoy 

retirement," he says. 

Upon assuming the BRT presidency on January 1, 

1963, Charles Luna began searching for the right time 

and the right issues to spring his selective strike 

technique:
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It had to be a national issue. Something 
where you normally strike all the roads, an issue 
where the union and representatives of the railroads 
had come to a national agreement. That limited us 
to five things. Vacations, holidays, health and 
welfare, mileage and, of course, wages. 

Union general counsel Robert Hart, a West 

Virginian and former switchman himself, and the man who 

played a key role in carrying the Luna banner to the 

federal courts, knew in advance they would have a problem 

eontrolling some of their membership in a selective strike. 

Mr. Hart helped run the command post during each of Mr. 

Luna's selective strikes in the late 1960's and 1970's. 

Mr. Hart recalls: 

We knew that the railroads would attempt to 
cause all the locals to go out, creating a national 
emergency. They wanted to turn the selective strike 
into a national walkout and force the issue to the 
Hill. 

We expected them to cut pay (railroads are 
not covered by federal minimum wage laws), run men 
all over the system without regard to work rules, 
put men on hourly rates instead of mileage, and 
generally harrass the men in an effort to cause a 
walkout on roads we didn't seek to strike under our 
tactics. 

As it turned out, may of the railroads tried 
some of these things, including having private detec- 
tives follow the men. We had the control, however, and 
the men didn't bolt. The strikes remained selective 

  

2 
All quotations attributed to Mr. Hart are the 

result of personal interviews during July, 1976, in 
Cleveland, Ohio.
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although we did have a couple of locals which 
went out against our wishes. 

Although the early attempts at selectivity had 

as their object coercion of the struck employer or em- 

ployers into settling separately with the union, Mr. 

Luna sought no such result. This result, as explained 

earlier, had been held illegal by the courts. The NMB 

in 1950 had described as “selective'' a strike which 
_ 3 . 

yielded the National Diesel Agreement’ “but ft was -not 

selective in the context of Mr. Luna's definition. He 

Says: 

Selective strike refers to any strike 
against less than all the members of a multi- 
employer bargaining unit. Nothing moré and 
nothing less. It's a pressure tactic designed to 
cause all the employers to settle the national 
dispute on terms more favorable to the union. 
We never intended to force individual settlements 
outside the national agreement. 

Mr. Luna explains that the diesel firemen had 

attempted to exert pressure on one railroad to remove 

a manning dispute from national handling and settle it 

locally. "It wasn't a selective strike to bring pressure 

to bear for a national settlement," Mr. Luna says. 

Historically, a strike against all the railroads 

  

3 
Sixteenth annual Report of the National 

Mediation Board (1950), p. 5.
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was the logical outcome of a failure to settle disputes 

with all the roads. More than 100 railroads would send 

representatives to bargain with the national union. It 

was a coalition of rail managements, the various railroads 

giving powers of attorney to the chosen bargaining committee. 

If an impasse was reached, under the mechanism of the RLA, 

the union would threaten a strike against all the rail- 

roads, 

Mr. Luna says: 

The public doesn't always understand the 
reasons for a strike. What does collective bargain- 
ing amount to without the right to strike? Nothing. 
It's empty. In other words, it is something a lot of 
people don't understand. The railroads can say that 
they are going to do certain things that serve as 
Section 6 under the Railway Labor Act. They can go 
ahead and implement that agreement without anybody 
agreeing to it. The only way the worker can keep 
from accepting it is to strike. 

Now, if the union serves a Section 6 notice, 
regardless of how just it is, we can't implement 
it unless it is by agreement with the railroad. 
And the only way that we stand a chance to get 
an agreement with the railroads is to know that 
we stand a chance to use our God-given right | 
and our liberty and the right to use our economic 
strength. If we don't, the railroads will never 
sit down and work anything out with us. 

I want the right to strike but I hope I 
never have to use it. But without the right 
to strike the Railway Labor Act is empty. 

Mr. Luna saw the selective strike as a means of 

putting labor on equal ground with the management coalition.
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RESULTS OF COALITION BARGAINING 

It is clear, at this point, that the selective 

strike technique is legal and does not subvert the 

dispute resolution procedures of the Railway Labor Act. 

It has further been explained that the selective strike 

tactic was conceived for the purpose of strengthening 

the bargaining position of rail labor against the nation's 

railroads. 

Mr. Luna says the selective strike technique has, 

indeed, served the purpose for which it was intended and 

that his union believes it meets management on more equal 

terms when the UTU (or other rail unions, for that matter) 

has the ability to strike various railroads selectively 

knowing that the use of labor's ultimate economic weapon 

will not cause third party intervention as could be expected 

during a national railroad shutdown. 

To properly consider, under hypothesis two, whether 

the selective strike is a workable substitute for coalition 

bargaining, it is necessary to consider, more specifically, 

the results of coalition bargaining and how they compare to 

the results of the selective strike technique.
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Shortly after coalition bargaining was used 

by the IUE and other unions against General Electric 

in 1965, one observer of the process imagined the 

following possibility within a few short years: 

Seated along one side of the bargaining 
table are those titans of industry, James M. 
Roche, Roger W. Blough and James Ling; across from 
them, speaking for a unified house of labor, sit 
George Meany, Walter Reuther and Frank Fitzsimmons. 
And in the course of one master contract negotiation, 
these six men proceed to hammer out a contract 
covering 15 million union members....There is 
nothing to stop the amalgamation of 127 affiliates 
of the AFL-CIO, UAW and IBT into one all embracing 
super union. 

Most observers, however, do not seriously consider 

that coalition bargaining could have such dramatic results. 

Professor Northrup states that it is generally 

agreed that coalition bargaining as used in the General 

Electric case brought the combined unions a somewhat 

better settlement than the unions would have achieved 9 , 

individually. 

David Lasser, an IUE vice president, summed up the 

General Electric situation thusly: 

  

1 
Murray Seeger, "Unions Versus the Conglomerates," 

Dun's Review, February, 1968, p. 49. 
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Herbert R. Northrup, 'Boulwarism vs. Coal- 

itionism,'' Management of Personnel Quarterly, Summer, 
1966, p. 8. 
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While we did not get everything we wanted, 
there was a general feeling among our membership 
that the coordination had paid off handsomely -- 
this was in terms of actual benefits received and 
in terms of the dignity and self respect in being 
able to bargain on the basis of equality with this 
giant. 3 : 

Looking at the coalition which shut down the 

copper industry in the U.S. for many months, Seeger 

says: 

The United Steelworkers of America demonstrated 
how a strong union can give new punch and purpose to 
a weaker one when it merged in 1967 with the eman- 
cipated Mine, Mill and Smelter Workers. By giving 
up independence and signing up with the steelworkers, 
the union participated in a strike which shut down 
copper mines and other copper production facilities 
from mid-1967 to early 1968. The full muscle of the 
AFL-CIO mobilized and the coalition wrested a costly 
new contract.4 

The legal department of the IUE, at its 1971 

convention, reported: 

The importance which American business 
attached to the coordinated bargaining case was 
evidenced by the appearance of the National Assoc- 
iation of Manufacturers and the United State Chamber 
of Commerce in the court proceeding as amici curiae. 
Indeed, industry's interest in the outcome of the 
case was fully justified by the influence it would 
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have in shaping the future of collective bargaining. 
While coordinated bargaining cannot be expected to 
resolve all the bargaining problems faced by the 
union, it does go a long way to correct the bargain- 
ing imbalance in favor of large companies who deal 
separately with each of many unions under contract. 

The IUE legal department termed as "bailing with 

a sieve" bargaining by unions which have had to deal 

separately with companies who coordinate their own bar- 

gaining through a "unified centralized control." 

E.J. Flynn, industrial relations director for 

Kennecott Copper, which was involved in the copper 

industry shutdown in 1967 and 1968, takes a different 

view: 

In the end, there were five separate settle- 
ments. Hence, the union goal of company-wide bar- 
gaining or settlements was not achieved. 

The IUD's I. W. Abel, looking at coalition 

bargaining in that industry, admitted: 

Coordination was achieved on pensions; but 
the rest of the economic package was reached union 
by union. 

Finally, the AFL-CIO's Proceedings for its 

5 
"Legal Department Report at IVE Convention," 

Labor Relations Yearbook (Englewood Cliffs: Prentice- 
Hall, 1971), p. 254. 

6 
"Profile of Management Views,'' Labor Relations 

Yearbook (Englewood Cliffs: Prentice Hall, 1968), p. 226. 
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Constitutional Convention in 1967, stated: 

Centrally directed by managements that 
rarely have any feeling for the problems of 
workers in the various segments of their oper- 
ations, the conglomerate presents organized labor 
with one of its biggest challenges in recent history. 
The answer lies in coordinated collective bargain- 
ing. Recognizing that economic sanctions by a 
single unit or union are often no threat to the well 
being of a conglomerate, affiliates and non-affil- 
iates alike have, in self-defense, been forced to 
band together to deal with these new giants.8 

Writing in Industrial Relations earlier this 
  

year, Professor Wallace Hendricks stated that there 

has been little empirical testing of the hypothesis 

that the coalitions shift the status quo bargaining 

relationship in favor of Labor. 

| Professor Hendricks considered six possible 

eases for analysis involving horizontal, vertical and 

conglomerate mergers and sought to determine their 

effect upon the outcome of contract negotiations. 

Gathering data from union contracts for 1970 and 1971, 

he used a regression model for his investigation, 

choosing the hourly wage of janitors as the wage variable. 
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His conclusion stated: 

Our data suggest....that the impact of 
conglomerates on union bargaining power, as 
measured by wage levels, has been neutral. Firms 
do not typically form conglomerates in order to 
reduce labor costs, and no such reduction seems 
to have occurred. Further, union reaction to 
conglomerate mergers in the form of coalition 
bargaining does not seem fo have been motivated 
by lower relative wages. 1 

He further states that a conglomerate merger 

may add new dimensions to the distribution of wages 

relevant to union members and that coalition bargaining 

might eliminate the leap-frogging which often takes 

place in the absence of a coalition. He cautions that 

considerable more research is necessary in this area. 

In a case study involving the Royal Typewriter 

Division of Litton Industries, Professor Charles Craypo 

contends that: 

.Unilateral restructuring of bargaining units 
by unions, if it can be done at all, is at best 
an evolutionary process....(and) certain changes 
in administrative law and legislation are in order; 
they would help to restore equality of bargaining 
power between conglomerate, multi-national employ- 
ers and unions without otherwise affecting the firm 
or its employees.ll 
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Professor Craypo also concludes that the future 

depends upon more evidence being gathered and that 

students of industrial relations need to learn more 

about the institutional significance of coalition 

bargaining. 

Finally, in the February, 1976, issue of 

Labor Law Journal, Professor Abraham Cohen noted 
  

that: 

Collaboration among unions operating 
within an industry or a multi-plant company may 
well be the product of the increasing number of 
common issues, common desires and joint inter- 
ests sought by unions.12 

He contends that coalition bargaining is 

capable of putting collective bargaining on a rational 

basis, and that increased complexities of bargaining 

require most capable and well-trained representatives 

at the bargaining table. Union coalitions provide a 

greater talent pool from which the coalition might choose. 

ACCEPTANCE OF HYPOTHESIS TWO 

Based upon the evidence presented, it is to be 
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concluded that the selective strike is a workable sub- 

stitute for coalition bargaining whereby a union (and the 

employer) can avoid intervention by the government under 

the RLA national emergency dispute provisions. 

In an earlier chapter, coalition bargaining 

was defined as refering to situations where two or more 

unions bargain jointly for a common master agreement. 

The purpose of coalition bargaining was explained as 

the ability of unions to match the power of management 

in bargaining situations; and the initial object was 

set as the enlargement of the scope of bargaining beyond 

the lmits of existing units. 

Recall that the great appeal of coalition bargain- 

ing is to unions in situations in which plant-by-plant 

or union-by-union bargaining has frustrated the union 

because management conquered the weakest unions first, 

and then used that agreement to pressure the remaining 

unions. 

This is not the situation in railroad labor- 

management relations. Rail labor contracts are and 

have been national in scope. Except for some local 

issues which, out of necessity must be handled on a 

local basis, the great majority of issues are national 

in scope and are the subject of negotiations between 

a coalition of rail managements and the international



union involved. 

Therefore, the various rail unions, which bargain 

on national issues for all their members, are not faced 

with plant-by-plant negotiations. While rail managements 

can and do negotiate contracts on a union-by-union basis, 

the fact that the negotiations are national in scope prevents 

management from dealing with the weaker unions first and 

then pressuring the stronger unions into a similar settlement. 

Such a strategy can only be successful where the end result 

might only be one or two plants on strike at one time. Several 

examples have been given of one or two rail unions refusing 

to accept terms agreeable to other unions and thus, by 

themselves, creating the threat of a nationwide rail shutdown. 

The key to coalition bargaining is that it causes 

a shift in the locus of power from the locals to the 

nationals. In the rail industry, the Locus of power already 

rests with the national. 

There should be no question that coalition bargaining 

does produce results satisfactory to the labor movement. 

Considerable detail was given to some of the results and, 

while some students of the issue contend that more empirical 

research is necessary before hard conclusions can be reached, 

the experiences in the electrical industry, for one, and 

the satisfaction expressed by the AFL-CIO with the coalition 

process indicates that labor is committed to coalitionism.



~ 100 - 

But the coalition is not the solution to problems 

faced by rail unions under the Railway Labor Act. The 

ultimate in coalitionism -- a merger of four operating 

unions into the United Transportation Union -- occurred 

in 1969. The president of this new union still pressed 

for the selective strike technique, as he did not see 

a coalition, whether through agreements between unions 

at contract time or permanent merger of the unions, as 

a solution to the problems he faced. 

Any single rail union already has the power to 

cause a nationwide rail shutdown. Rail unions do not 

need additional power in this respect. The problems under 

the Railway Labor Act, as have been explained, is that 

with the possibility of third party intervention, the 

probability that good faith bargaining occurs is minimized. 

The strike deadline, which is an important pressure on 

both parties, is missing when a strike means a nationwide 

rail shutdown and government intervention under the RLA. 

The fact that there were 192 emergency boards 

appointed in a period of 40 years attests to the fact that 

192 union-management disputes had to be ended by government 

intervention rather than good faith bargaining. As Mr. Luna 

stated, "Whenever we threatened strike, we'd wind up on 

the Hill and a law was passed saying we couldn't strike."



- 101 - 

When the selective strike technique had finally 

passed its legal hurdles and was accepted by all parties 

as legal under the RLA in 1971, the UTU selectively struck 

the Southern, Southern Pacific and Chicago and North- 

western on July 15, 1971. The strike was settled by 

August 2 without government intervention and without the 

threat of a nationwide rail shutdown. 

Since 1971, this nation has seen the abandonment 

of most passenger operations by the railroads and their 

transfer to a quasi-government corporation, AMTRAK. The 

major railroads of the Northeast, including the Penn 

Central, Erie-Lackawanna, Central of New Jersey, Reading 

and Lehigh Valley, have been gobbled up by another quasi- 

government corporation, ConRail. Railroads such as the 

Southern Pacific and Seaboard Coast Line, and Norfolk and 

Western and Union Pacific, are engaged in preliminary 

talks regarding merger and establishment of the first 

truly transcontinental railroads. Other upheavals in the 

rail industry, with long range effects upon rail labor, 

have occurred as well. Still, there has not been the 

threat of a nationwide rail shutdown. 

Problems between the unions and carriers have 

been settled through good faith bargaining. As Mr. Hart
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said, "The success of previous selective strikes has improv- 

ed the attitude of (rail) managements." 

In the 1960's, coalition bargaining provided 

many unions additional strength which allowed them 

eqaulity at the bargaining table with management. In 

‘the 1970's, the rail labor unions, needing strength to 

overcome the ability of rail managements to create national 

emergency situations and resultant government intervention, 

turned to the selective strike technique. The selective 

strike provided the rail unions with the equality they 

required at the bargaining table to force good faith 

bargaining. 

The selective strike technique is, indeed, a 

workable substitute for coalition bargaining whereby 

a union (and employer) can avoid intervention by the 

government under the RLA national emergency dispute 

provisions.
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The investigation of the selective strike issue 

was undertaken for the purpose of considering its 

usefullness as a collective bargaining strategy in future 

labor-management contract negotiations. 

The selective strike was first used by railroad 

labor to diffuse the single industry strength of rail 

Managements into many separate railroads. Historically, 

a single rail union would sit down with a coordinated 

group of rail management representatives, representing 

all major railroads in the nation. Failure to reach a 

contract accord would create a national emergency. The 

government would step in and impose a settlement upon 

both parties, preventing labor from using its ultimate 

economic weapon. 

As has been pointed out, very few nationwide 

railroad wage cases have been settled by mediation. And 

neither side is obligated to arbitrate under the RLA. What 

has been the case is that most disputes are settled by 

third party intervention. 

The major objection to the RLA and its process 

is that the parties to a dispute are likely to be able 

to calculate, with a high degree of accuracy, the 

probability, timing and potential consequence of govern- 

ment intervention. It is charged that the ability to
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calculate this government action has the effect of 

delaying any agreement until after the government 

has entered the dispute. The frequency of the above 

situation has resulted in a breakdown of traditional 

collective bargaining behavior, it is further charged. 

Numerous alternatives to work stoppages on the 

nation's railroads were considered. The union, however, 

continue to maintain that collective bargaining is hollow 

without the right and ability to strike. Congress has 

maintained that rail service is essential to the nation 

and work stoppages will not be tolerated. 

The United Transportation Union, led by Charles 

Luna, developed the selective strike technique as a 

means to restore the integrity of collective bargaining 

and force both sides to bargain in "good faith," without 

the possibility of government intervention. Through the 

selective strike, union employees endure the economic 

hardship of loss of job, while a select number of rail- 

roads endure the economic hardship of loss of revenue. A 

nationwide rail shutdown is averted, but at no cost to 

the integrity of collective bargaining. 

The genesis of the selective strike technique was 

traced, and its superstructure and implementation examined.
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The major court battles, where the selective strike 

was tested, were detailed. It was shown that the 

selective strike technique, as perfected by the UTU, 

is legal under the provisions of the RLA. 

The author then set out to test whether the 

‘selective strike is a suitable substitute for coalition 

bargaining for the purpose of avoiding intervention 

by the government under the RLA national emergency dispute 

provisions. 

Coalition bargaining was examined in depth, and 

the results of coalition bargaining considered. It was 

concluded that the selective strike technique is a suitable 

substitute as stated in hypothesis two. The selective 

strike technique forces rail management and labor to 

grind out, without third party intervention, a suitable 

contract. 

The selective strike technique, instead of causing 

a nationwide rail shutdown, singles out one or more (but 

not all) financially healthy railroads for strike action. 

The selective strike technique circumvents the need for 

third party intervention because of a "national emergency." 

The selective strike gives unions the increased 

power to equal the power of the rail management coalition, 

which enjoyed the unilateral power of being able to impose
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contract changes on labor knowing that strike action 

would be national in scope and be met with immediate 

government response. Under the system before the 

selective strike technique, there was no pressure on 

the rail management coalition to come to new contract 

terms, as the provisions of the RLA guaranteed lengthy 

delays, a continuation of the status quo, and ultimate 

government intervention which removed the burden of 

settlement from rail management and placed it with an 

emergency board. 

Professor Hildebrand views any bargaining system: 

As a response to the environment in which 
they function. If by reason of changed conditions 
or of inadequacy relative to the parties' respective 
purposes, a given system is perceived by one or both 
sides to be an inappropriate mechanism, pressure will 
develop to bring about a more effective arrangement. l 

The selective strike technque is a more effective 

arrangement to the problems earlier detailed under the RLA. 

More important, it allows the problems to be solved within 

the constraints of the RLA. 

There has not been a national railroad strike, a 

  

L 
George H. Hildebrand, "Coordinated Bargaining: An 

Economist's View,'’ Labor Law Journal, August, 1965, p. 524. 
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threat of a national railroad strike, or a national 

emergency since Judge Parker found the selective strike 

technique legal in March, 1971. 

The implications, then, for rail unions, are 

that the establishment of coalitions for future bargaining 

sessions is unnecessary, and that any coalition or 

merger activity will be for reasons other than meeting 

the power of the management coalition at the bargaining 

table. 

The ability to selectively strike one or more 

railroads (but not all) for purposes of extracting a 

national agreement, insures rail labor that it need 

not fear government intervention when exercising its 

ultimate economic weapon and that rail management will 

be forced to bargain in "good faith," and that the 

rail managements will no longer be able to use delaying 

tactics based upon the probability of psovernment in- 

tervention. 

While this study did not specifically consider it, 

there remains the question of whether the Railway Labor 

Act should continue in foree and whether railroad labor- 

management relations should not be placed under the 

provisions of the National Labor Relations Act. 

It has been explained that railroads have been
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singled out for almost 100 years. They were the first 

industry to be regulated (under the Interstate Commerce 

Act) by government. Railroads have their own law regard- 

ing labor-management relations (the RLA); and railroads 

are even treated separately for purposes of retirement 

of employees (who come under the Railroad Retirement 

Act rather than Social Security legislation). Railroads 

do not come under the minimum wage provisions of the 

Fair Labor Standards Act, railroads are not subject to 

Taft-Hartley's Section 14-B (right-to-work legislation) 

or Taft-Hartley's Section 8(a) and 8(b) (unfair labor 

practices by both management and labor), and railroad 

employees are not covered by the same unemployment in- 

surance legislation which affects all other industry. 

It appears to be a fair question to consider 

as whether the NLRA could not provide the same legal 

framework to protect an individual's right to organize 

and bargain collectively as the RLA does, and a consider- 

ably less cost to the taxpayer, since an entire federal 

department could be eliminated. Also, one provision 

of the RLA which is not found in the NLRA, is that the 

taxpayer must pick up the entire cost for arbitration 

under the RLA. The fact that there is no cost to the
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parties involved under impasse settlement provisions, 

removes the financial consideration that, in other 

industries, causes both parties to settle many issues 

at lower steps of the grievance procedure, 

Certainly there is a pressing need for additional 

study in this area.
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A COMPARISON OF COALITION BARGAINING 
AND THE SELECTIVE STRIKE TECHNIQUE 

by 

Frank Neil Wilner 

(ABSTRACT) 

This thesis has examined the genesis and 

implementation of the selective strike technique 

as used by the United Transportation Union against 

railroad managements, and compared the effectiveness 

of this technique with coalition bargaining as has 

been used in other industries for the purpose of 

gaining greater equality with management at the bargain- 

ing table. 

The purpose of the study was, first, to determine 

if the selective strike is legal and does not represent 

an attempt to subvert the dispute resolution procedures 

of the Railway Labor Act; and, second, to determine if 

the selective strike is a workable substitute for coalition 

bargaining whereby a union (and the employer) can avoid 

intervention by the government under the Railway Labor 

Act national emergency dispute provisions. 

To accomplish the study, a thorough review 

was made of the Railway Labor Act, problems which have



been encountered under the Act and some of the sol- 

utions which have been proposed to solve these problems, 

including the selective strike technique. The genesis, 

use and results of coalition bargaining were also 

examined. It was also necessary to make a thorough 

review of the court actions and decisions relating to 

the use of the selective strike. 

To place in proper perspective the importance of 

the selective strike to rail labor unions, extensive 

interviews were conducted with the former president of 

the United Transportation Union, Charles Luna, and the 

union's general counsel, Robert Hart. It was Mr. Luna 

who perfected the use of the selective strike technique 

and Mr. Hart who directed the legal battle on behalf 

of the union, when rail management's questioned the 

legality of the technique. 

It was concluded that the selective strike is a 

legal technique and does not subvert ‘the dispute 

resolution procedures of the Railway Labor Act; and that 

the selective strike is a workable substitute for coalition 

bargaining in allowing rail labor greater equality at the 

bargaining table with railroad managements.


