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Abstract 

 
The increasing use of litigation as a tool to influence land management decisions has 

been documented within the Forest Service.  The Equal Access to Justice Act (EAJA), which 

allows successful litigants to recover attorney fees and other legal expenses from the federal 

government, has come under much scrutiny in discussions surrounding Forest Service 

litigation.  In spite of increasing interest surrounding the relationship between litigation 

directed at land management agencies and the EAJA, no empirical research had ever 

attempted to examine this issue.  This two part exploratory study used records obtained from 

land management agencies through the Freedom of Information Act and publicly available 

tax return records to examine several aspects of the Equal Access to Justice Act’s role in land 

management litigation.   

According to agency records, the Forest Service paid out over $6 million in EAJA 

awards from 1999 through 2005.  Agency records also showed that the Bureau of Land 

Management paid over $2.5 million dollars in EAJA awards from 1991 through 2005.  The 

National Park Service and the U.S. Fish and Wildlife Service were unable to provide usable 

records regarding the amount of fees paid by each respective agency.  The study also found 

that the entities receiving the largest number of EAJA awards were all tax-exempt 

environmental organizations.  Interestingly, ten of the fourteen organizations that were 

examined for having received multiple EAJA awards also appear on Gambino et al.’s (under 

review) list of frequent Forest Service litigators.  While this finding suggests that the EAJA 

may be providing a monetary incentive for these organizations to institute litigation against 

land management agencies, further research is needed to understand the degree to which this 

is happening.     
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Chapter One: Introduction 
 
 

“Paying litigants to sue certainly encourages legal action” (Thomas, 2000, p. 9).  

This quote by former Chief of the Forest Service, Jack Ward Thomas presents the 

concerns of many natural resource managers.  Many of these concerns surround the Equal 

Access to Justice Act (EAJA) (codified at 28 U.S.C. § 2412 and 5 U.S.C. § 5045). The 

EAJA is a fee-shifting statute that allows successful litigants to recover attorney fees and 

other legal expenses from the federal government.   

The United States is known for its reliance on lawyers, legal threats, and litigation 

to implement public policies and to resolve conflict.  Kagan (2001) uses the term 

“adversarial legalism” to describe policymaking and dispute resolution by means of 

lawyer-dominated litigation.  It is important to understand that adversarial legalism is not 

just a method of dispute resolution; rather it is also a method of policy implementation 

(Kagan, 2001).  Adversarial legalism has always been a part of the American culture, but 

it has rapidly expanded in power and use since the 1960s. The Forest Service has 

experienced this rise in adversarial legalism firsthand.   

Numerous scholars have outlined the increasing use of litigation as a tool to 

influence the land management decisions of the Forest Service.  Jones and Taylor (1995) 

completed one of the first studies focused primarily on litigation involving the Forest 

Service.  They examined lawsuits between 1971 and 1993 which involved the Forest 

Service.  Jones and Taylor found that the frequency of these lawsuits increased over the 

two decades and concluded that litigation was used as a tool to effect change within the 

agency.    

More recently, Malmsheimer et al. (2004) examined all published federal Court of 

Appeals cases from 1970 through 2001 in which the Forest Service was a defendant.  

This updated study also found that the number of lawsuits involving the agency had 

increased since 1970 and found that “judicial review of national forest management is 

intensifying” (Malmsheimer et al., 2004, p. 20).  The most recent and thorough 

examination of Forest Service litigation was completed by Keele et al. (2006).   The 

study examined all cases, both published and unpublished, from 1989 through 2002 in 
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which the Forest Service was a defendant.  Keele et al. found that litigation directed 

against the agency generally increased from 1989 through 2000.   

These studies suggest that litigation is an integral aspect of Forest Service 

decision-making and land management.  Malmsheimer et al. suggested that “the legal 

environment is as important to these forests’ [national forests] management as the 

ecological and economic environments” (Malmsheimer et al., 2004, p. 25).  The concerns 

surrounding the legal environment are also shared by other land management agencies.  

Critics of judicial challenges directed against land management agencies “assert that so 

many appeals are filed that land management by these agencies is stymied; that many of 

the appeals are “frivolous,” or are motivated by the desire to frustrate land management 

rather than to improve it; and that the resulting costs are exorbitant” (Baldwin, 1997, pp. 

Introduction section, para. 1). 

The payment of attorney fees is one aspect of this legal environment.  The United 

States legal system operates under what is known as the American rule, which provides 

that each party in a lawsuit must bear its own legal expenses (Sisk, 1993).  This differs 

from the English rule under which the losing party pays the winner’s legal costs.  Fee-

shifting statutes are an exception to the American rule which provide for the recovery of 

legal expenses.  The Equal Access to Justice Act is a fee-shifting statute which allows a 

party to recover its legal expenses from the federal government.  Thus, parties who bring 

lawsuits against land management agencies can recover their court costs from the 

agencies.   

Fee-shifting statutes such as the EAJA may be contributing to the increase in 

adversarial legalism.  Kagan (2001) suggests that the number of suits brought to trial is a 

function of how plaintiffs perceive the “stakes” in a lawsuit.  That is to say, the likelihood 

of success and the expected value of winning the suit contribute to the number of suits.  

The increased payoff potential that the Equal Access to Justice Act provides may be 

raising the “stakes” of bringing a suit.  For example, in the name of the spotted owl, the 

Sierra Club Legal Defense Fund litigated against several federal agencies and was 

awarded a total of over $1.2 million in attorneys’ fees (Kagan, 2001, p. 215).  This and 

other large payoffs may be encouraging organizations and individuals to bring an 

increased number of suits and may be encouraging repeat plaintiffs.     
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As numerous environmental organizations compete for support, they must find 

additional avenues of funding.  Many of these groups seem to thrive in litigation, the 

“cash crop” of the environmental community (Mortimer, 2002, p. 932).  Organizations 

such as Earthjustice (formerly the Sierra Club Legal Defense Fund), with annual 

revenues exceeding $21 million, may be using fee-shifting statutes to increase their 

coffers.  One must consider whether the EAJA increases the monetary incentives to 

oppose and litigate land management decisions.   

While very little research has been conducted in regards to the Equal Access to 

Justice Act and land management agencies, the subject has been a topic of conversation 

for a number of years.  Pulitzer Prize winning reporter Tom Knudson’s 2001 series in the 

Sacramento Bee entitled “Environment, Inc.” was one influential discussion of the 

environmental movement’s reliance on litigation and attorney fees.  In the series, 

Knudson focuses primarily on litigation directed at the U.S. Fish and Wildlife Service in 

regards to endangered species.  Knudson found that during the 1990s, 434 environmental 

cases were brought against the federal government and the government paid out over 

$31.5 million in attorney fees (Knudson, 2001).  A more recent editorial in The 

Missoulian regarding Forest Service litigation concluded that “the Equal Access to 

Justice Act has become a self-funding mechanism for environmental groups 

fundamentally opposed to prevailing national forest management direction” ("Equal 

access to injustice, more like it," 2007).  As will be detailed in the following chapter, 

numerous scholars have also highlighted the use (and misuse) of the EAJA.  Congress 

also entered the conversation in 2006 when Senator Bingaman (D-NM) requested 

information regarding the amount of EAJA fees paid out by the Forest Service from 1999 

through 2005.   

In spite of the increasing interest surrounding the Equal Access to Justice Act and 

Forest Service litigation, no empirical study (with the exception of the response to 

Senator Bingaman’s request) has been completed to examine the issue.  There is no 

empirical information regarding the dollar amount paid out by the Forest Service or other 

natural resource agencies under the authority of the EAJA.  Furthermore, no previous 

study has attempted to identify which individuals or organizations are recovering these 

attorney fee payments.   
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Objectives 

The purpose of this study was to investigate the extent to which the EAJA affects 

land management agencies and fee recipients.   More specifically, the objectives of this 

study were to:  

1) Investigate the extent to which the EAJA affects natural resource land management 

agencies, including the: 

 a) identification of any disproportionate impacts on certain agencies  

 b) extent of EAJA-related costs faced by each agency 

 c) method of EAJA-related recordkeeping and the completeness of those records 

2) Investigate the extent to which the EAJA affects fee award recipients, including the: 

  a) identification of common fee recipients 

b) extent of EAJA awards received by these individuals/organizations  

c) method of recording court awards that each fee award recipient employed 

3) Suggest possible solutions for resolving identified problems and obstacles created by 

agencies, non-governmental organizations, and EAJA implementation  

The remainder of the study is organized into five chapters, a bibliography, and 

appendixes.  The following chapter will review the literature surrounding the Equal 

Access to Justice Act.  Next, the research methods and procedures will be explained.  The 

fourth chapter will present the results of the study and the fifth chapter will provide our 

interpretation and discussion of the results.  The final chapter will present several 

conclusions and recommendations based upon the research.  
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Chapter Two: Literature Review 

  
 

The Equal Access to Justice Act was intended to make the federal justice system 

more accessible to those parties attempting to defend themselves against unreasonable 

government action.  The Act helped to remove the economic obstacles encountered when 

attempting to contest government action. The EAJA provides for an award of attorney 

fees and other legal expenses to parties who are successfully involved in litigation against 

the government.    

This section will begin by reviewing the literature surrounding a number of issues 

fundamental to examining the Equal Access to Justice Act.  These related subjects 

include the American rule, the private attorney general doctrine, citizen suits, and fee-

shifting provisions.  The section will then explore the literature surrounding the Act itself, 

including its intent, statutory framework, eligibility requirements, and the early use of the 

Act. The literature review will conclude by presenting common criticisms of fee-shifting 

legislation.   

  

American Rule  

The United States legal system operates under what is known as the American 

rule, which provides that each party in a lawsuit must bear its own legal expenses (Sisk, 

1993).  This differs from the English rule under which the losing party pays the winner’s 

legal costs.  The EAJA allows a party to recover its legal costs from the government, thus 

it negates the American rule.   

Historically, the courts allowed three exceptions to the American rule (J. G. 

Miller, 1984; Russell & Gregory, 1984).  The bad faith exception was designed to punish 

litigants who abused the judicial process by acting in bad faith or for oppressive reasons.  

Litigants who filed suit without just cause, unreasonably delayed or disrupted litigation, 

or willfully violated a court order were forced to pay the prevailing party’s legal fees.  

The second exception, the common-fund exception, was designed to force any party who 

benefited from litigation to share the costs of bringing forth the suit.  Unlike the bad faith 

exception, the common-fund benefit does not shift the costs of attorney fees to the losing 
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party.  Rather, the fees are paid out of the common-fund which the suit produced. Lastly, 

courts also exempted litigants who were enforcing a court order that was willfully 

disobeyed from paying court costs.   

 

Private Attorney(s) General Doctrine 

Courts began to build upon these well-established exceptions to the American rule 

and used them “by analogy to allow attorneys fee awards to private attorneys general” (J. 

G. Miller, 1984, p. 10408).  Broadly, the term private attorney general describes a 

plaintiff who brings suit to “vindicate public interests not directly connected to any 

special stake of her own” (Morrison, 2005, p. 590).  Although the term “private attorney 

general” was not used in U.S. courts until 1943, its origins are much earlier (Morrison, 

2005).  English statutes authorized private parties to enforce statutory requirements on 

the government’s behalf.  These private actions were known as qui tam actions and were 

used as early as 1790 in U.S. statutes (Morrison, 2005).  Qui tam actions were the 

foundation for the private attorney general doctrine.   

The term “private attorney general” was first used in Associated Indus. of N.Y. 

State v. Ickes1, a 1943 decision by Judge Jerome Frank for the U.S. Court of Appeals 

(Rubenstein, 2004).  In this decision Judge Frank held that Congress could authorize a 

citizen to file suit solely to vindicate the public interest, and acknowledged that the 

citizen would be acting as a private attorney general.   

The private attorney general doctrine was endorsed by the Supreme Court in 1968 

in Newman v. Piggie Park Enterprises2 (O'Connor & Epstein, 1985).  In Newman, the 

Supreme Court recognized the importance of private litigation in ensuring broad 

compliance with the Civil Rights Act of 1964.   

When the Civil Rights Act of 1964 was passed, it was evident that 
enforcement would prove difficult and that the nation would have to 
rely in part upon private litigation as a means of securing broad 
compliance with the law.  
When a plaintiff brings an action under that Title (II), he cannot recover 
damages.  If he obtains an injunction, he does so not for himself alone 
but also as a “private attorney general,” vindicating a policy that 

                                                 
1 134 F.2d 694,704 (2d Cir. 1943) 
2 390 U.S. 400 (1968)  
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Congress considered of the highest priority (390 U.S. 400 (1968) at 
401-402).  
 

Rubenstein (2004) describes the spread of the private attorney general doctrine as 

initially quite slow.  The phrase was used only seventy-two times in legal literature 

during the three decades following its appearance in 1943.  However, the use of the 

doctrine exploded during the 1970s. Between 1970 and 1980, the phrase was used 759 

times and its use increased steadily through the end of the 20th century (Rubenstein, 

2004)3.  The private attorney general doctrine has been used in cases regarding school 

desegregation, consumer protection, civil rights, and environmental management.   

Two aspects of the private attorney general doctrine are important to understand.  

First, the doctrine endorsed the idea that citizens should be allowed to file suit to 

vindicate the public interest.  This endorsement provided much of the public support and 

legal basis for citizen suits, which will be discussed below.  Second, attorney fees were 

often awarded to prevailing parties in these private attorney general suits.  As 

abovementioned, courts began to use the well-established exceptions to the American 

rule to award legal expenses in private attorney general suits.  

The Supreme Court ended this practice in 1975 with Alyeska Pipeline Service Co. 

v. Wilderness Society4. In Alyeska, the Wilderness Society, the Environmental Defense 

Fund, and Friends of the Earth sued to stop the Secretary of the Interior from issuing 

permits needed to complete construction of the trans-Alaska pipeline.  Although the 

litigation was terminated after Congress amended the Minerals Leasing Act to allow the 

permits, the environmental groups, represented by the Center for Law and Social Policy, 

asked for recovery of their attorney fees.  The statutes involved in the suit did not contain 

fee-shifting provisions, so the fee request was based upon the private attorney general 

exception.  

The Court ruled in a 5-2 decision that legal costs were not recoverable absent 

express statutory authority.  The reasoning of the Court was based upon the fact that 

Congress had created statutory exceptions to the American rule like the one included in 

                                                 
3 Rubenstein attributes this explosion not to public law litigation but because the phrase takes roots in 
attorney’s fees statutes and doctrines p. 2136 
4 421 U.S. 240 (1975) 
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the Clean Air Act (Hogfoss, 1985).  The Court deferred to Congressional authority to 

grant such exceptions. 

 

Citizen Suits 

The most familiar contemporary form of the private attorney general doctrine is 

the citizen suit. Citizen suits are “statutorily created causes of action brought by private 

individuals or groups, who need not have suffered personal harm, against federal 

agencies challenging the proposed or actual implementation of an administrative policy 

on the basis of its alleged inconsistency with authorizing legislation” (Fein, 1984, p. 212).  

Citizen suit provisions basically allow “any citizen” to sue “any person” to force 

compliance with the associated statute.  They provide citizens a private right of action 

against violators of the law and authorize the court to award injunctive relief and impose 

penalties.  In short, citizen suit provisions authorize citizens to enforce the requirements 

of environmental statutes.   

Citizen suit provisions were, in part, a response to the history of alleged failures in 

government enforcement of environmental regulations.  There was widespread consensus 

that neither the states nor the federal government had successfully enforced pollution 

laws (Boyer & Meidinger, 1985). Congress recognized that citizen participation would be 

needed to effectively implement environmental policies.  Citizen suits were a method of 

forcing the agencies to regulate industry according to the letter of the law.  The first 

environmental statute to contain a citizen suit was the Clean Air Act of 19705.   

 Congress continued to encourage private litigants to enforce public laws by 

incorporating citizen suit provisions into additional environmental statutes in the early 

1970s.  Citizen suit provisions were used to address air pollution, noise pollution, toxic 

substances, solid and hazardous waste, water pollution, endangered species, and 

numerous other environmental issues (Scott, 1994).   Nearly all of our country’s major 

environmental statutes contain citizen suit provisions.  The lengthy list of statutes 

containing the provision includes the Clean Water Act, the Comprehensive 

Environmental Response, Compensation and Liability Act, the Endangered Species Act, 

the Safe Drinking Water Act, and the Resource Conservation and Recovery Act. The few 

                                                 
5 42 U.S.C. 7604 
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notable exceptions include the National Environmental Policy Act (NEPA), the Marine 

Mammals Protection Act, and the Federal Insecticide, Fungicide, and Rodenticide Act. 

 

Fee-Shifting Legislation 

  Attorney fee recovery is one of the most significant aspects of citizen suit 

provisions.  Most statutes containing citizen suit provisions also contain an exception to 

the American rule known as a fee-shifting provision.  Fee-shifting provisions provide for 

the recovery of legal expenses.  These provisions were included to encourage citizens to 

bring legal actions.  Congress reasoned  that citizens bringing suit would be performing a 

public service and therefore, courts should award them their attorney’s fees (Fein, 1984). 

Fee-shifting provisions are now found in almost all major environmental statutes with the 

National Environmental Policy Act (NEPA) being one of the few exceptions.  The Equal 

Access to Justice Act’s fee-shifting provision will be discussed in more detail below.   

  Fee-shifting statutes differ from each other only in the language that is used to 

identify who is entitled to an award of attorney fees.  There are two forms of fee-shifting 

in environmental statutes: the “whenever appropriate” standard and the “prevailing” party 

standard (Silecchia, 2004).  The “whenever appropriate” standard is present in the 

Endangered Species Act and the Clean Air Act.  This standard provides the courts with 

discretionary power to determine which circumstances justify awarding of fees.  The 

second fee-shifting standard, the “prevailing” standard, requires that a party experience 

some form of success in the litigation in order to be entitled to fee awards.  This standard 

is used in the Clean Water Act, the Comprehensive Environmental Response, 

Compensation, and Liability Act, and in many other environmental statutes.   

Citizen suit provisions which contain fee-shifting provisions allow courts to 

award legal fees to private attorneys general.  The fee-shifting provisions provide the 

express statutory authority to reverse the American rule required under the Court’s 

Alyeska decision.  As discussed below, the EAJA’s fee-shifting provision is unique in 

that it allows litigants to recover attorney fees from the government absent express 

statutory authority.   

It is important to note that most suits filed against the Forest Service are based on 

the National Environmental Policy Act (NEPA) (Malmsheimer et al., 2004).  Since the 
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NEPA lacks citizen suit and fee-shifting provisions, plaintiffs in suits based upon the 

statute, must rely upon the Equal Access to Justice Act to recover attorney fees.    

 

Purposes of the Equal Access to Justice Act 

Congress hoped to achieve three broad goals with the EAJA (Mezey & Olson, 

1993; Sisk, 1993; Sullivan, 1984).   First, Congress wanted to provide an incentive for 

citizens to contest excessive government regulation.  This first goal would also increase 

public welfare by providing an incentive to sue on behalf of the public interest, replacing 

the defunct private attorney general doctrine (Sullivan, 1984).  Second, Congress hoped 

to provide more compensation for citizens who were injured by government actions.  The 

final goal was to deter excessive and overreaching regulation by federal agencies.  The 

Act was expected to decrease litigation against agencies, since agencies would now 

operate more cautiously due to the threat of litigation.  Overall, the Equal Access to 

Justice Act was designed to remove the economic obstacles one may face when 

attempting to contest excessive government regulation.  

It is important to note that the Equal Access to Justice Act was meant to 

specifically benefit small businesses and individuals harmed by excessive government 

regulation (Hogfoss, 1985; A. Miller, 2001).  The legislative history shows that Congress 

felt small businesses were at the greatest risk of government harm because they lacked 

the resources to bring forth litigation.  Bill sponsor Pete V. Domenici (R-NM) stated, 

“Individuals and small businesses are in far too many cases forced to knuckle under to 

regulations …because they cannot afford the adjudication process. The purpose of the bill 

is to redress the balance between the government acting in its discretionary capacity and 

the individual” (Hearings on S. 265, 1980).  

   During Congressional hearings, the bill was opposed by several agencies and 

interest groups.  In 1979, the Environmental Protection Agency (EPA) fought the bill and 

warned Congress of a disturbing effect on enforcement of regulation and interference 

with agency decision-making (Mezey & Olson, 1993).  Environmental and civil rights 

groups, including the American Civil Liberties Union (ACLU), also opposed the bill 

fearing that it would create a disincentive to prosecute regulation violators.  As expected, 

the bill was strongly supported by the small business community.   



11 

 

Statutory Framework 

In 1980, the EAJA was passed as a rider attached to a small business assistance 

bill6 (Sisk, 1994).  The Act contained a “sunset” provision, meaning that it would expire 

after October 1, 1984.  This three year trial period was deemed necessary due to fears of 

overwhelming costs to the government (Hogfoss, 1985).  The trial period was also used 

in case EAJA resulted in an alarming effect on agency enforcement.  President Reagan 

vetoed the Act after its expiration in 1984.  However, Congress amended the bill to meet 

his objections and the EAJA was signed into law as a permanent statute in August of 

1985 by Reagan.  

The Equal Access to Justice Act contains three fee-shifting provisions that may be 

used to recover attorney fees (Sisk, 1994). Two of the provisions, Subsection (b) and 

Subsection (d), apply to judicial proceedings.  The third fee-shifting provision applies to 

administrative proceedings.  Subsection (b) waives the sovereign immunity of the federal 

government “to the same extent that any other party would be liable under the common 

law or under the terms of any statute which specifically provides for such an award” (28 

U.S.C. § 2412(b)).  This provision allows litigants to recover attorney fees from the 

government under common-law exceptions to the American rule such as the bad-faith 

exception.  It also subjects the government to liability for fees under existing fee-shifting 

statutes.  Although Subsection (b) holds the government liable to the same extent as any 

other party, fees must still be recovered under an existing fee-shifting statute or common-

law exception.   

Subsection (d) renders EAJA a unique fee-shifting statute.  This provision allows 

litigants to recover attorney fees from the government absent another specific fee-shifting 

statute:  

Except as otherwise specifically provided by statute, a court shall award to a 
prevailing party other than the United States fees . . . incurred by that party in any 
civil action (other than cases sounding in tort), including proceedings for judicial 
review of agency action, brought by or against the United States in any court 
having jurisdiction of that action, unless the court finds that the position of the 

                                                 
6 Pub. L. No. 96-481, 94 Stat. 2325 (1980) 
 



12 

United States was substantially justified or that special circumstances make an 
award unjust (28 U.S.C. § 2412(d)).  
 

Subsection (d) creates a new avenue for an award of fees and is broad in application.  It 

covers nearly all civil claims and cases and can be used to supplement existing fee-

shifting provisions.   

The third fee-shifting statute in the Act applies to administrative proceedings.  

This provision allows parties involved in an “adversary adjudication” to recover attorney 

fees under the same conditions as Subsection (d).  In both administrative and judicial 

proceedings the legal expenses that may be included in the award may also include expert 

witness fees, costs of any study, engineering reports, and other reports needed to prepare 

the party’s case.   

 

Eligibility Requirements 

All parties must meet net worth eligibility requirements in order to recover 

attorney fees and other legal expenses under the EAJA (A. Miller, 2001).  Parties eligible 

to recover fees under the authority of EAJA include:  

• individual with a net worth of $2 million or less  

• business with no more than 500 employees with a net worth of $7 million or 

less  

• charitable or other tax-exempt 501(c)(3) organization with not more than 500 

employees  

• agricultural cooperative association with not more than 500 employees 

• any other partnership, corporation, association, unit of local government, or 

organization with a net worth of not more than $7 million and no more than 

500 employees (see 28 U.S.C. § 2412(d)(2)(B) and 5 U.S.C. § 504(b)(1)(B)). 

In addition to these net worth requirements, applicants must meet several other 

eligibility requirements (A. Miller, 2001).  First, the party must have incurred legal 

expenses.  Second, EAJA is a “prevailing” party statute; therefore, the party must have 

prevailed in some aspect of the case in order to recover fees.  A party must also submit an 

application for a fee award to the court within thirty days of the final judgment to recover 
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legal fees.  The final eligibility requirement requires the party attempting to recover fees 

to allege that the government’s position was not “substantially justified.”   

 

Early Use of Equal Access to Justice Act 

The Department of Justice estimated that the EAJA would cost the government an 

estimated $125 million each year (H.R. Rep. No. 1418, 96th Cong., 2d Sess. 20-21 

(1980)). The lowest annual cost estimate was $68 million (Mezey & Olson, 1993).   

Approximately 12,000 judicial proceedings and 14,000 administrative proceedings were 

potentially subject to the Act during this first year (Hogfoss, 1985).  The actual results for 

the Act’s first year of applicability vary remarkably from the projections.  In the first 

year, fees were awarded under the EAJA a total of fourteen times; thirteen court cases 

and one administrative proceeding (Hogfoss, 1985).  A total of only $700,000 dollars was 

awarded.  The applications that were filed for fee recovery represented less than one 

percent of all possible applications (Hogfoss, 1985; Mezey & Olson, 1993).    

Explanations varied for the extremely limited use of the statute (Mezey & Olson, 

1993).  The main explanation cited a lack of awareness of the existence of the EAJA.  

Other reasons included that litigants were unfamiliar with the broad applicability of the 

Act or were unsure of how to successfully utilize the three fee-shifting provisions.  

Another explanation was that the courts narrowly interpreted the fee-shifting provisions, 

thus limiting awards.  In the Act’s first year, only ten percent of all applications were 

granted a fee award (Hogfoss, 1985).  While many early EAJA studies discussed the 

limited application of the Act, they also highlighted its potential to become a critical 

statute in public interest and environmental litigation.   

 Various publications have analyzed the early usage of the EAJA (Kramer, 1999; 

Krent, 1993; Mezey & Olson, 1993). Although each study analyzed a different sample set 

of data, piecing these studies together provides an idea of who was using the Act and 

other aspects of its use.  Kramer (1999) cited a 1998 General Accounting Office report 

which found that in the twelve years between 1982 and 1994, 1,593 EAJA applications 

were filed with federal agencies.  Thirty-eight percent of these claimants recovered an 

award averaging $7,500 dollars per claim.  The fee awards for these administrative 

proceedings totaled $4.5 million dollars over the twelve year period.  During this same 
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period 6,773 EAJA applications were filed through judicial proceedings.  Over 83 percent 

of these applications received partial or full fee awards averaging $5200 per claim.  

These awards totaled $29.6 million over the twelve year period.  Claims to the 

Department of Health and Human Services (HHS), specifically Social Security claims, 

accounted for over 85 percent of all of the applications and over 56 percent of the fee 

award dollars.  Kramer also found that annual EAJA awards from 1988 to 1992 hovered 

around $5 to $7 million.   

Krent (1993) studied a sample of EAJA applications filed between 1989 and 1990 

to approximate the costs involved in the disputes. Krent recognized that the Act contained 

hidden costs that should be considered when evaluating the policy.  He argued that the 

total costs of the Act should include not only the fee award, but also government attorney 

time.  In his limited sample, Krent found that the average EAJA request (excluding HHS 

suits) was for over $35,000 and the mean award was over $21,000.  He also found that 

private attorneys spent an average of 64 hours on the fee dispute.  Krent found in one 

case involving the Department of Agriculture, that the amount of government funding 

used to contest a fee application was greater than the funds sought in the application.   

Mezey and Olson (1993) analyzed EAJA cases during the ten year period between 

1980 and 1990.  Claimants under the Act included individuals, businesses, associations, 

unions, and local governments.  Results show that the Act was not used as Congress 

expected: businesses accounted for only 11 percent of all claimants, while individuals 

accounted for over 74 percent.  Interest groups accounted for over 60 percent of the 

associations that utilized the fee-shifting provision.  Congress also expected the Act to be 

used to challenge excessive government regulation.  However, the Act was only used to 

challenge regulation in 8.2 percent of the cases.  Mezey and Olson also found an overall 

fee recovery success rate of 53 percent and a success rate of 36 percent against agencies 

other than the HHS.  Individuals enjoyed a 60 percent success rate, while businesses 

averaged only a 28 percent rate of success.   

 

Critique of Fee-Shifting Legislation 

Numerous scholars have recognized the negative consequences of fee-shifting 

legislation such as the EAJA (Barnett & Terrell, 2001; Benson, 2006; Fein, 1984; Greve, 



15 

1990). One of the most common criticisms of fee-shifting legislation is the economic 

incentives that it provides potential plaintiffs.  The potential recovery of attorney fees can 

result in “costly and unrestrained growth in litigation against federal agencies” (Fein, 

1984, p. 223).  Fee reimbursement is based upon the market rate for private attorneys.  

Plaintiffs attempting to recover fees often use public interest lawyers or staff lawyers, 

who charge a lower rate than private attorneys.  This situation often leads to litigants 

receiving above-cost fee reimbursement (Barnett & Terrell, 2001).  One federal court 

case explicitly endorsed awarding above-cost fees to organizations: in a Clean Water Act 

case, Student Public Interest Research Group of New Jersey, Inc. v. AT &T Bell 

Laboratories7, the court held that it was appropriate to calculate fees based on the market 

rate even though the plaintiffs were actually charged well below this rate.   

The prospect of financial gain may be motivating non-profit environmental 

organizations to bring legal action (Benson, 2006; Greve, 1990).  “Wealthy plaintiffs, 

often environmental or other interest groups advocating their position on an issue, are 

able to increase immensely the amount of litigation they undertake because the 

government effectively “subsidizes” their suits” (Fein, 1984, p. 218).  Greve (1990) 

considers the fee-shifting provisions in citizen suits to be an “off-budget entitlement 

program for the environmental movement” (p. 341).   

These criticisms of fee-shifting also address the argument that increased legal 

action will further the public interest.  Barnett and Terrell (2001) argue that “economic 

incentives do matter even if environmentalists are motivated primarily by altruism” (p. 

9).  Fein (1984) goes further by arguing that the potential for fee recovery will motivate 

individuals or organizations to bring legal suits “irrespective of whether the public 

interest is actually and substantially furthered” (p. 224).   

Another criticism of fee-shifting legislation that is cited throughout the literature 

regards legal suits brought against private entities which result in a settlement.  Many 

citizen suit provisions allow plaintiffs to sue for civil penalties as well as injunctive relief.  

All fines that are levied against a private entity by the judiciary are payable to the United 

States Treasury to ensure that citizens are not litigating for private financial gain.  

However, allowing citizens to enforce civil fines has created an opportunity for plaintiffs 

                                                 
7 842 F.2d 1436, 1450 (3d Cir. 1988)  
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to profit.  Often, alleged violators will agree to an out of court settlement, which often 

require transfer payments or credit projects payable to an environmental organization.  

The costs of these transfer payments and credit projects are substantial, but are often less 

costly than trials and civil fines.  Citizen suits (often motivated by fee-shifting provisions) 

which result in settlements “look alarmingly like a tool to extort contributions from 

defendant companies” (Cross, 1989, p. 71).   

Although this settlement-related criticism is not directed at agency-directed 

litigation, it may be a relevant concern for land management agencies.  Keele et al. 

(2006) found that the Forest Service settles as many suits as it loses.  What factors are 

motivating plaintiffs to settle legal actions directed at land management agencies?  

Critics of judicial challenges directed against land management agencies “assert 

that so many appeals are filed that land management by these agencies is stymied; that 

many of the appeals are “frivolous,” or are motivated by the desire to frustrate land 

management rather than to improve it; and that the resulting costs are exorbitant” 

(Baldwin, 1997, pp. Introduction section, para. 1). As litigation against the Forest Service 

and other natural resource agencies continues to increase (Keele et al., 2006), one must 

consider the effects the EAJA may be having on this phenomenon.  However, no previous 

research has been conducted to examine the extent to which EAJA affects natural 

resource management agencies and environmental organizations.     
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Chapter Three: Methods and Procedures 
 

Research Design 

This research into the Equal Access to Justice Act and natural resource 

management agencies is a pioneer study since little empirical examination of the subject 

existed prior to this study.  No previous research has been conducted to examine the 

relationship between the law and the agencies or the law and the fee recipients.  

Consequently, this study is conducted in an exploratory manner (Hedrick, Bickman, & 

Rog, 1993).  This exploratory approach allowed key themes and relationships between 

theory and research to emerge as the research proceeded.     

This research employed a two-part methodology.  First, land management agency 

data were compiled and reviewed.  The federal Freedom of Information Act (FOIA)8 was 

employed to compile this data.  The second part of the methodology entailed compilation 

and review of Internal Revenue Service (IRS) tax returns for selected non-governmental 

organizations.  The sources, collection procedures, analysis, and validity of the data for 

each of the two-part methodologies are discussed below.   

 
Part I:  Land Management Agencies 
 
Data Sources 

Five federal agencies were asked to provide data for the research: The United 

States Forest Service (Forest Service), The Bureau of Land Management (BLM), The 

National Park Service (NPS), The United States Fish and Wildlife Service (USFWS), and 

the United States Department of Justice (DOJ).  

 The Forest Service was established in 1906 and is an agency of the Department of 

Agriculture.  The Forest Service is responsible for managing 193 million acres of national 

forests and grasslands.  The mission of the agency is to sustain the health, diversity, and 

productivity of the Nation’s forests and grasslands to meet the needs of present and future 

generations.  The Multiple-Use, Sustained Yield Act of 19609 requires the agency to 

                                                 
8 5 U.S.C. § 552 
9 16 U.S.C. § 528 
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manage its public lands for multiple uses including recreation, range, timber, watershed, 

and wildlife.   

The Bureau of Land Management was formed in 1946 from a merger of the 

General Land Office and the United States Grazing Service.  The BLM is housed within 

the Department of the Interior and is responsible for managing 258 million acres of 

public lands. The mission of the agency is to sustain the health, diversity, and 

productivity of its public lands for the use and enjoyment of present and future 

generations.  Like the Forest Service, the BLM also operates under a multiple-use 

management mandate required by the 1976 Federal Land Policy Management Act10 

(FLPMA).   

The National Park Service was created in 1916 and is housed within the 

Department of the Interior.  The agency manages 79 million acres of public lands 

including national parks, national monuments, national recreational areas, and national 

historic sites.  The Park Service Organic Act requires the agency to “conserve the scenery 

and the natural and historic objects and the wildlife therein, and to provide for the 

enjoyment of the same in such manner and by such means as will leave them unimpaired 

for the enjoyment of future generations11.”  Thus, the agency faces the dual mission of 

preserving the natural resources of the national park system and managing the lands for 

public enjoyment.   

The United States Fish and Wildlife Service was created in 1939 from the merger 

of the Bureau of Fisheries and the Bureau of Biological Survey.  The agency is 

responsible for managing nearly 92 million acres of public land including 494 wildlife 

refuges.  The USFWS also administers the Endangered Species Act12.  The mission of the 

agency is to conserve, protect, and enhance fish, wildlife, and plants and their habitats for 

the continuing benefit of the American people.   

The United States Department of Justice was created by an act of Congress in 

187013.  One of the primary missions of the agency is to enforce the law and the interests 

of the United States according to the law.  The Environment and Natural Resources 

                                                 
10 43 U.S.C. § 1701, et seq. 
11 16 U.S.C. § 1 
12 16 U.S.C. § 1531 - 1534 
13 Act to Establish the Department of Justice, Ch. 150, 16 Stat. 162 (1870) 
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Division of the Department of Justice is responsible for the civil and criminal 

enforcement of environmental laws including the defense of the government’s 

management of federal public lands and natural resources.  The Environment and Natural 

Resources Division also has responsibility for litigation regarding wildlife protection, 

prevention and clean up of pollution, and environmental challenges to federal programs. 

The Division handles cases involving environmental statutes such as the Clean Air Act, 

the National Environmental Policy Act, the National Forest Management Act, and the 

Endangered Species Act. Thus, the DOJ is responsible for handling legal cases against 

agencies of the United States including the abovementioned federal land management 

agencies.     

The Forest Service, NPS, BLM, and USFWS were asked to provide data for the 

research because they are the four primary federal land management agencies within the 

United States.  Each of these agencies also approaches land management in a unique way.  

The missions of the Forest Service and BLM are based upon multiple-use management, 

while the NPS has a dual mission with only two primary goals.  The USFWS’s 

management approach is unique to the agency.   These diverse approaches to land 

management could produce variations in litigation directed at the agency.  Comparing 

multiple land management agencies also allowed us to observe differences in 

recordkeeping between the agencies.  Finally, looking at several agencies allowed us to 

determine if any single agency was being affected disproportionately by the EAJA.  The 

DOJ was also asked to provide information for the research because it is the entity 

responsible for defending these agencies in the legal system.  The DOJ was also another 

possible source for legal records. 

 

Data Collection Procedures 

Congressional Request 

In conjunction with the staff for the Subcommittee on National Parks, Forests, and 

Public Lands of the House Committee on Resources, we made a request to the Forest 

Service for records pertaining to the EAJA during the summer of 2006.  The response 

from the Forest Service consisted of a few pages of summary data that outlined the total 

amount paid by the agency under the EAJA.  We felt that this response was not 
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representative of the entirety of the available data.  We then decided to personally request 

the data from the Forest Service and the other agencies.   

 

Freedom of Information Act 

All documents held by agencies of the executive branch of the government are 

accessible to the people.  The legal process for obtaining these records is based upon the 

Freedom of Information Act (FOIA)14.  The FOIA was enacted in 1966 and gives any 

person the right to access federal agency records.  All executive agencies are required to 

disclose records upon receiving a written request.  Each agency is responsible for 

responding to requests for its own records.  The FOIA contact officer for each agency 

was identified and a written FOIA request was submitted to each of the five agencies to 

obtain records pertaining to the EAJA.   

We requested all records pertaining to payment of court costs under the authority 

of the EAJA.  Specifically, we requested the case name, date, and citation for each case in 

which attorney fees were recovered by plaintiffs from the agency from 1990 through 

2005.  We also requested a copy of documents referencing the amount of fees paid out by 

the agency and a record of what groups/individuals recovered those payments over the 

same time period.  

In each request, we also requested a waiver of all fees associated with the costs of 

processing the request.  The Freedom of Information Reform Act of 198615 established 

the current fee waiver standard.  The Act provides that, “Documents shall be furnished 

without any charge or at a charge reduced below the fees established under clause (ii) if 

disclosure of the information is in the public interest because it is likely to contribute 

significantly to public understanding of the operations of activities of the government and 

is not primarily in the commercial interest of the requester.”  In our original FOIA 

request, we stated that we were affiliated with a university and the request was for 

ongoing scholarly research.  We also clarified that the information would not be used for 

a commercial purpose.  A copy of the original FOIA request letter and the fee waiver as 

                                                 
14 5 U.S.C. § 552 
15 Pub. L. No. 99-570, §§ 1801-1804 
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well as all other FOIA correspondence with the federal agencies is included in Appendix 

A.  

The FOIA requires all federal agencies to respond to a request within twenty 

business days after the request is received by the FOIA officer.  An agency may extend 

the response time for an additional ten business days when the agency needs to collect 

records from field offices, the request involves a “voluminous” amount of records, or the 

agency must consult with another agency in order to respond.  If an agency does not 

respond to requests within the specified time, requesters may file suit in federal court in 

order to receive a request.   

The initial FOIA request to each agency was dated September 22, 2006 and was 

mailed via certified mail with a postmark date of September 27, 2006.  A copy of each 

letter was also sent to the Department of Justice.  The outcomes of the FOIA request 

differed greatly from agency to agency.  Specifically, the timeline for responses and the 

quality of the information obtained from each agency was inconsistent.   

 

Forest Service  

The Forest Service provided both the timeliest and most thorough response to our 

FOIA request.  The certified mail receipt showed that the agency received our request on 

October 3, 2006.  We received a letter of receipt from the Forest Service on October 10, 

2006, which acknowledged that the agency had received our request and assigned a FOIA 

request control number to our request.  The Forest Service mailed a letter to us on 

November 6, 2006 to update us on the status of our request.  The letter stated that due to 

the large number of FOIA requests and appeals received by the agency, it was taking 

longer than expected to respond to our request.    On November 27, 2006, the final 

response from the Forest Service was mailed, a total of 37 business days since the agency 

received our request.  The Forest Service responded to our request with 139 pages of 

information and there was no charge for the records (the dollar amount required to 

process our request fell below minimum amount required for the Forest Service to collect 

fees).  The portion of the Forest Service’s response that was used in this study is provided 

in Appendix B.   
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Bureau of Land Management 

A certified mail receipt for our original request was not received from the BLM.  

However, the agency sent us a letter of receipt dated October 16, 2006.  The letter 

assigned our request a request number and stated that we would be advised of our 

request’s status within 20 workdays if any delays were anticipated by the BLM.   

Three days later on October 19, 2006, we received another letter from the BLM.  

The BLM stated that our request did not clearly define our relationship with the 

University, nor did it provide sufficient information to determine whether the request was 

sought by the educational institution or for personal research.  Our fee waiver request for 

consideration as an educational institution/non-commercial scientific institution was 

denied.  The BLM said that if we could provide adequate justification that our request 

was authorized and made on the behalf of the University, they would reconsider our fee 

waiver request.  The BLM would not process our FOIA requests until they received a 

response from us regarding fee payment and our request would be cancelled if the agency 

did not receive a written response within 20 workdays.  Due to time constraints, we chose 

to agree to pay all fees associated with the request and notified the BLM of our decision 

in a letter dated November 3, 2006.   

In addition to written correspondence, there was also telephone correspondence 

with the BLM concerning our request.  As the response time for our request increased, 

we phoned the agency to determine the status of our request.  The BLM contact person 

that we were assigned in the BLM letter was difficult to reach and we were forced to 

leave numerous voicemail messages.  For example, we left several messages with the 

agency on December 1, 2006 and did not receive any response for five business days.   

The final response from the BLM was dated January 3, 2007; a total of 54 

workdays since the agency’s letter of receipt acknowledged the BLM had received our 

request.  The response contained 23 pages of information and we were charged a total of 

$470.60 for the records.  Our request required fifteen hours of professional search time 

which was assessed at $36.20 per hour.  As a requester we were entitled to two hours of 

free search time and 100 pages of free copies.   The entirety of the Bureau of Land 

Management’s response is provided in Appendix C.   
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U.S. Fish & Wildlife Service  

The USFWS received our request on September 29, 2006 according to certified 

mail receipts.  The first correspondence from the agency was a letter dated October 24, 

2006.  The letter stated that the USFWS did not keep the requested information at the 

Bureau level, but that the Department of the Interior Office of the Solicitor maintained 

those records.  The letter also notified us that the USFWS had forwarded our request to 

the Office of the Solicitor.  The USFWS letter also provided contact information for two 

employees with the Office of the Solicitor to provide us with more information regarding 

the status of our request.   

We then tried to contact the Office of the Solicitor to guarantee that the agency 

had received a copy of our request from the USFWS.  The two employees whose contact 

information was provided to us by the USFWS had not received any information 

regarding our request.  We were given another Office of the Solicitor employee’s contact 

information and were asked to contact that employee regarding our request.    Once 

again, this employee was not aware of our FOIA request and asked that we fax a copy of 

the letter that we received from the USFWS to the Office of the Solicitor.  The fax was 

sent on November 20, 2006 to the Office of the Solicitor.  Subsequently, this third 

employee was difficult to contact and several phone messages were not returned.  Only 

after contacting a supervisor, were our calls returned.  Upon returning our call, the 

employee suggested that we contact two new people to determine more about the status 

of our original request.  One of these new contacts was an employee of the Office of the 

Solicitor and the other was the FOIA officer for the USFWS, the employee to which our 

original request was addressed.   

The FOIA officer for the USFWS notified us that our request had been split into 

two parts.  The employee said that the Office of the Solicitor was handling part of the 

request and that the USFWS was responding to part of the request. We were also told that 

our request was being processed and should be completed soon.  This information was 

provided to us on December 8, 2006.  After not receiving a response from the agency for 

over a month, we contacted the USFWS’s Freedom of Information Act officer again on 

January 30, 2007.  We were told that the USFWS had sent information to the Office of 
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the Solicitor for approval and the information had been sent back to the USFWS.  We 

were also told that the USFWS response to our FOIA request should be in the mail.   

A final response from the USFWS was received on February 12, 2007; 91 days 

from the date that the agency received our original FOIA request.  The final response 

contained nine pages of information and any fees associated with the request were 

deemed minimal and were waived. The final response also notified us that the Office of 

the Solicitor would respond to us directly; however, we did not receive any additional 

information.  The entirety of the information provided by the USFWS is included in 

Appendix D.   

 

National Park Service 

The NPS received our FOIA request on October 3, 2006.  The NPS sent a letter of 

receipt dated October 20, 2006.  This letter assigned a request number to our request and 

also addressed our fee waiver request.  Like the BLM, the NPS denied our request for a 

fee waiver.  The NPS determined that our request did not demonstrate our ability to 

disseminate or analyze and convey the information to the public.  Furthermore, the NPS 

found that our request did not explain how the requested records concern the operations 

and activities of the government.  The agency requested a written response to the fee 

waiver denial within 20 workdays or our original FOIA request would be cancelled.  In a 

letter dated November 3, 2006, we agreed to pay all fees associated with the processing 

of our request.   

The NPS was contacted several times during the subsequent months to determine 

the status of our request.  However, during the week of December 18th, the agency 

determined that it did not have the information we requested.  During a phone 

conversation, a NPS employee (Larry Po), informed us that the data does not exist within 

the agency.  The agency does not have an “object code” to search their electronic files to 

gather the records we requested.  Approximately 52 business days after receiving our 

request, the NPS’s final response to our FOIA request was completed.   
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Department of Justice 

As provided above, we also sent a FOIA request to the Environment and Natural 

Resources Division of the Department of Justice.  With the request we provided copies of 

the FOIA request to each individual agency.  The certified mail receipt that we received 

from the Department of Justice did not contain a date of receipt.  The Department of 

Justice sent a letter dated October 11, 2006 that acknowledged the Environment and 

Natural Resources Division’s receipt of our request.  No other correspondence was 

received from the DOJ until February 23, 2007, 92 workdays after the Environment and 

Natural Resources Division acknowledged our request.  This correspondence was a 

phone call from the Department of Justice to inform us that our request was still being 

processed and to ask if we still needed the requested information.  

After we confirmed that the information was still needed, we received a final 

response from the Department of Justice on April 11, 2007.  This was a total of 125 

workdays since our request was acknowledged by the agency.  The final response 

contained 28 pages of information and any fees associated with the request were deemed 

minimal and were waived. The entirety of the Department of Justice’s response is 

provided in Appendix E.  The following table summarizes the timeline for the FOIA 

process within each agency (Table 3.1).   

 
Table 3.1 Summary of the Freedom of Information Act response from each federal land management 
agency.  
 

Agency 
Date Request 

Received 
Date of Final 

Response  
Working Days 
to Fill Request 

Pages 
of Data 

Cost 
($) 

Forest Service  October 3, 2006 
November 27, 

2006 37 139 0 
BLM October 16, 2006 January 3, 2007 54 23 470.60 
Fish & Wildlife 
Service September 29, 2006 February 12, 2007 91 9 0 

NPS October 3, 2006 
December 18, 

2006 52 0 0 
DOJ October 11, 2006 April 11, 2007 125 28 0 

 
Data Analysis 

Each federal agency provided a unique set of information in response to our FOIA 

requests.  The records provided varied in quality and in level of specificity.  While the 
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Forest Service provided several different sets of records, the NPS was unable to provide 

any data.  The BLM and the USFWS also reported their records in unique ways.    

 

Forest Service 

The Forest Service provided 139 pages of information regarding fees the agency 

had paid out under the authority of the EAJA.  In their final response letter, the agency 

noted that they do not track EAJA fees as a separate category.  Therefore, some of the 

records that they provided may have contained fee payments paid under the Department 

of Justice’s general settlement authority.  In order to account for this possible discrepancy 

in the data, we chose to only use records which were labeled as fees paid specifically 

under the EAJA.   

Nearly all of this EAJA specific information was displayed by the Forest Service 

in tabular format.  These tables were entitled “USDA Forest Service Attorneys Fees Paid 

FY 1999-2005” and contained a column for dollar amount of EAJA fees paid.  The tables 

were organized by Forest Service region.  The Forest Service is organized into ten 

management regions: Region 1, 2, 3, 4, 5, 6, 8, 9, 10, and the Washington Office (there is 

no Region 7 due to consolidation).  EAJA fee payments in Forest Service Regions 1, 3, 4, 

5, 8, 9, 10, and the Washington Office were reported for 1999 through 2005.  These 

tables listed the court case name, docket number, court of origin, forest of origin, project 

name, project decision date or administrative appeal date, dollar amount of fees paid, fee 

recipient, and date of the fee payment.  Region 2 also presented this same information; 

however, the information was only presented for the years 2001 through 2005.  Region 6 

provided the same information for the years 1999 through 2005 and well as information 

about whether the fees were paid out of the Department of Justice’s judgment fund.  

These tables were the primary source of information about EAJA fees and the Forest 

Service used in our research.  These tables will hereafter be referred to as the primary 

tables. Although we requested information for the time period 1990 through 2005, no 

records were provided for any years prior to 1999. 

In addition to the primary tables, the Forest Service also provided additional 

tables displaying other fee payment information.  These additional tables were not as 

thorough as the primary tables, but were cross-referenced with the primary tables.  This 
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cross-referencing allowed us to obtain additional information about several of the court 

cases and fee payments.  The Forest Service also included several untitled tables that 

were unusable in our research.  Finally, the agency also provided multiple pages of 

internal emails and letters discussing EAJA fee payments and specific court cases.   

The information contained in the primary tables was entered into a spreadsheet to 

be analyzed.  Additional information obtained through cross-referencing the other records 

was also included in the spreadsheet.  This allowed the records to be sorted and analyzed 

by fee recipient, fiscal year of payment, Forest Service region, and dollar amount.   The 

data were sorted by fee recipient to identify any recipients who received multiple 

payments.  This also allowed us to determine the total fee payments recovered by each 

separate fee recipient.  The data were sorted by fiscal year to determine the total amount 

of fees paid in each fiscal year.  We were also able to study trends in the number of fee 

payments per year from 1999 through 2005.  The data were sorted by Forest Service 

region to study trends in payments by region.   

 

Bureau of Land Management 

The BLM notified us that providing the information we requested in our initial 

FOIA request would be both extremely time-consuming and costly.  During phone 

conversations with the BLM after the initial request, we were told that our request would 

cost over $3,000 and would include over 843 pages of information.  The BLM was also 

unsure if these records would provide the entirety of the information we requested.  The 

agency suggested that we amend our request to include only the fee recipient name, date 

of the fee payment, and dollar amount of the payment.  While we amended our request to 

the BLM, we clarified that we did need the names of cases in which fees were paid out 

under the authority of the EAJA.   

The BLM’s final response to our request for information contained 23 pages of 

information, the entirety of which was displayed in tabular format.  The records which 

were entitled “U.S. Department of the Interior-Bureau of Land Management-Payments 

for BOC 421J -Attorney Fees” were sorted by fiscal year.  Tables were provided for 

fiscal years 1991 through 2005 and the BLM stated that no fee payments were made 

during fiscal year 1990.  The tables provided the name of the fee recipient, the acceptance 
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date of the fee payment, and the dollar amount of the fee payment.  The tables also 

included a transaction code, which was identical for each entry, and a transaction number 

for each entry; neither of which was used in our research.  Case names were not provided 

with the records.   

There were several issues with the quality of information provided by the BLM.  

First, the agency was not able to provide us with a list of the court cases from which the 

fees resulted.  Also, rather than listing the plaintiffs who recovered their attorney fees in 

the fee recipient column, the BLM records often list the law firm or attorney who 

represented the plaintiffs.  Absent a court case name, docket number, or other information 

identifying the plaintiffs, this method of recording makes it difficult to determine which 

groups or individuals were using the authority of the EAJA to recover fees.  Although a 

number of the Forest Service records identified attorneys or law firms as fee recipients, 

the case name allowed us to determine what individuals or organizations the law firm was 

representing.   

The information provided by the BLM was entered into a spreadsheet.  This 

allowed the records to be sorted and analyzed by fee recipient, fiscal year of payment, 

and dollar amount.  The data were sorted by fee recipient to identify any recipients who 

received multiple payments.  Multiple payments to a single recipient on the same 

calendar date were recorded as one fee payment event.  This also allowed us to determine 

the total fee payments recovered by each separate fee recipient.  The data were sorted by 

fiscal year to determine the total amount of fees paid in each fiscal year.  We were also 

able to study trends in the number of fee payments per year from 1990 through 2005.   

 

U.S. Fish & Wildlife Service 

The USFWS provided nine pages of information which was unusable in our 

research. The entirety of the information was displayed in four tables.  Each of these 

tables presented similar data; however, each of the four tables had several unique 

columns.  None of the tables were titled or explained in the cover letter and each was 

difficult to interpret.  Numerous columns in the tables were not explained by the USFWS 

and we were not able to determine what information the columns were conveying.  These 

columns were not used in our research.   
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Each of these tables contained a column titled vendor name, which we interpreted 

as representing the fee recipient.  Included in this column were organization names and 

attorney names.  Columns labeled acceptance date and fiscal year were interpreted to 

represent year of fee payment.  Four pages of the table, nearly half of the information we 

received from the agency, did not include dollar amounts for fee payments.  The records 

that did contain dollar amounts showed both credits and debits in the same dollar amount 

to the majority of the vendors.  This method of recording fee payments was not explained 

in the nine pages of information or in the cover letter to the information provided by the 

USFWS.    

We were only able to use the information provided in the vendor name column in 

our research.  We cross-referenced the entries in this column with the fee recipients that 

were listed in the Forest Service and BLM data.  The USFWS data was not analyzed in 

any additional manner.   

 

National Park Service 

The NPS responded to the FOIA request by searching their records.  As stated 

above, the agency was unable to provide any information for our request.  Agency 

personnel informed us that the NPS does not track fee payments in a way in which the 

records can be compiled.   

 

Department of Justice  

The Department of Justice’s final response contained 28 pages of information.  

All of the information was displayed in tabular format.  The tables presented the case 

name, federal district, court of origin, and the dates that the case was both filed and 

recorded.  The DOJ tables also presented information regarding what individual or 

organization the fee payments were owed to, which federal agency or department owed 

the fees, and the date that the fees were paid.  The data represented fees paid from fiscal 

year 1990 through fiscal year 2005.   

The information contained in the tables was entered into a spreadsheet to be 

analyzed.  This allowed the records to be sorted and analyzed by fee recipient, fiscal year 

of payment, and by paying department/agency.  The data were sorted by fee recipient to 
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identify any recipients who received multiple payments.  This also allowed us to 

determine the total fee payments recovered by each separate fee recipient.  The data were 

sorted by fiscal year to determine the total amount of fees paid in each fiscal year.  We 

were also able to study trends in the number of fee payments per year from 1990 through 

2005.  Finally, the data were sorted by paying department/agency to identify any 

disproportionate impacts on certain departments or agencies.   

The Department of Justice’s data were provided through the Environment and 

Natural Resources Division’s internal Case Management System.  The letter 

accompanying the agency’s final response stated that the Case Management System may 

not reflect the latest developments in a case.  Furthermore, the DOJ’s letter 

acknowledged that the provided case list may not include every responsive case or may 

include cases that were not responsive to our request.  The agency also stated that it was 

not in a position to guarantee the accuracy of the data.   

 

Validity of Data 

All of the information that we obtained from the agencies was obtained through 

the FOIA process.  Under the FOIA, federal agencies are legally bound to release the 

requested information.  There are a number of FOIA exemptions which allow agencies to 

withhold certain records.  Exemption 5 of the FOIA permits an agency to withhold “inter-

agency or intra-agency memorandums or letters which would not be available by law to a 

party in litigation with the agency16.” This exemption protects the decision-making 

processes of agencies, and protects the advisory opinions, recommendations, and 

deliberations within the agency.  Exemption 6 of the FOIA permits an agency to withhold 

“personnel and medical files and similar files the disclosure of which would constitute a 

clearly unwarranted invasion of personal privacy17.”   

These two exemptions were the only exemptions claimed by any of the agencies 

providing records for this research.  The Forest Service withheld portions of four pages of 

records pursuant to Exemption 5 and Exemption 6, and withheld in entirety seventeen 

pages of records pursuant to Exemption 5.  Pursuant to Exemption 6, the USFWS 

                                                 
16 5 U.S.C. 552(b)(5) 
17 5 U.S.C. 552(b)(6) 
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withheld the release of the names of any individual who received a fee payment, but 

disclosed the names of all attorneys, law firms, or organizations who received fee 

payments.  The BLM claimed no exemptions in the cover letter of their final response.  

Due to the fact that the agencies did not claim any other FOIA Exemptions, we must 

presume that the entirety of the existing EAJA data were provided for our research.  

Although the quality and completeness of the data varied widely, we must presume we 

were provided with the most complete data available under law.  In short, because we 

must presume the agencies complied with the law, we also must presume that the 

information that we obtained from each agency includes the entirety of the EAJA-related 

information that the agency possesses.   

 

Part II: Fee Recipients  

The second part of the research methodology was designed to examine the extent 

to which the EAJA affects fee recipients.  We wanted to observe legal fee recovery by fee 

recipients.  We wanted to examine both the impact that fee recovery had on the revenues 

of the fee recipients as well as how fee recipients impacted legal fee recovery.    

 

Data Sources 

In order to determine which fee recipients we would examine, we reviewed the 

data collected from the Forest Service, the BLM, and the USFWS.  Any fee recipient that 

was involved in more than four cases resulting in EAJA fees was examined (n > 4, with n 

= number of times entity was involved in case which resulted in legal fee recovery).  For 

example, if Organization X was identified three times in the Forest Service records and 

once in BLM records for a total of four occurrences, it was placed on our list for further 

study.  Entities identified in Forest Service records were individuals or entities that were 

one of the plaintiffs in a case resulting in legal fee recovery.  Entities listed as plaintiffs 

are not necessarily the organization that recovered legal fees; however, they were a party 

in the suit.  Entities identified in BLM and USFWS records were the entities which 

recovered the legal fees.  Multiple fee payments to the same entity on a single date were 

recorded as one occurrence.  In short, the Forest Service records identified frequent 
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litigators in EAJA suits, while the BLM and USFWS records identified common fee 

recipients.   

After reviewing Forest Service, BLM, and USFWS records, we found that 

fourteen entities were involved in at least four EAJA-related cases (Table 3.2).  These 

entities identified for further examination were all non-governmental organizations 

(NGOs) and included the Sierra Club, The Ecology Center, Forest Guardians, Idaho 

Sporting Congress, The Center for Biological Diversity, Native Ecosystems Council, 

American Wildlands, Earthjustice, Klamath-Siskiyou Wildlands Center, Heartwood, 

League of Wilderness Defenders, Oregon Natural Resources Council, Kettle Range 

Conservation Group, and Swan View Coalition.  

 
Table 3.2 Entities identified as frequent litigators in EAJA suits or common fee recipients using 
Forest Service, BLM, and USFWS records.   
 

Organization 

FS 
Frequency 
(number 

of times as 
a plaintiff) 

BLM 
Frequency 
(number 

of times as 
fee 

recipient) 

USFWS 
Frequency 
(number 

of times as 
fee 

recipient) Total 
Sierra Club* 12 1 2 15 
The Ecology Center 9     9 
Forest Guardians 8     8 
Idaho Sporting Congress 8     8 
Center for Biological Diversity 6   1 7 
Heartwood  (includes Kentucky 
Heartwood) 7     7 
Native Ecosystems Council 7     7 
American Wildlands 6     6 
Earthjustice 3 1 2 6 
Klamath Siskiyou Wildlands 
Center 2 4   6 
League of Wilderness Defenders 4 1   5 
Oregon Natural Resources 
Council 5     5 
Kettle Range Conservation Group 4     4 
Swan View Coalition 4     4 
*Suits filed under the name “Sierra Club” may have been filed by the Sierra Club as well as the Sierra Club Legal 
Defense Fund 
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Data Collection Procedures 

Tax-exempt 501(c)3 organizations with annual gross receipts in excess of $25,000 

are required to file an annual information return with the IRS18.   These tax-exempt 

organizations are required to file Form 990, Return of Organization Exempt from Income 

Tax, or Form 990-EZ, Short Form Return of Organization Exempt from Income Tax.  

The IRS also requires each tax-exempt organization to publicly disclose its annual return.  

The annual return must be available for public inspection and copying for a three-year 

period.    In addition to requesting this information from the tax-exempt organization 

directly, annual returns can also be obtained by completing IRS Form 4506 and 

requesting a copy of the information from the IRS.  These publicly available Form 990s 

provide a variety of information about an organization including its mission, programs, 

and finances.   

Philanthropic Research, Incorporated (PRI) is a tax-exempt organization that was 

founded in 1994.  The mission of PRI is to “revolutionize philanthropy and non-profit 

practice with information” (GuideStar.org, “About Us”, n.d., para. 1).  Philanthropic 

Research, Incorporated manages a website entitled GuideStar which provides information 

on more than 1.5 million nonprofit organizations, with much of this information compiled 

directly from Form 990s.  The GuideStar website provides the three most recent Form 

990s for most public charities and private foundations at no charge.  These returns are 

obtained by GuideStar directly from the IRS.  Older annual returns are also available on 

the website for subscribed users.  Both requesting tax returns from the IRS using Form 

4506 and obtaining the forms from the GuideStar website would result in the same 

information.  Therefore, we chose to use the GuideStar website in order to avoid the time 

delays and costs associated with filing Form 4506.  The GuideStar website was used to 

collect information about each of the organizations we chose to examine.  Specifically, 

the three most recent Form 990s for each organization were downloaded from the 

website.  

 

 

 

                                                 
18 26 U.S.C. 501 
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Data Analysis 

IRS Form 990s were available on GuideStar for thirteen of the fourteen selected 

NGOs (returns for the Native Ecosystems Council were not available).  Three years of 

tax returns were analyzed for these organizations (only two years of tax returns were 

available and thus analyzed for Kettle Range Conservation Group).  Tax returns for the 

years 2003 through 2005 were analyzed with one exception; the available tax returns for 

American Wildlands were for the years 2002 through 2004.   

The tax returns were used to gather descriptive information about each NGO, 

including net assets and revenues.  The net assets for an organization are reported in Part 

1, Line 21 of Form 990 (Part 1, Line 21 on Form 990-EZ).  Each organization’s total 

revenues are reported in Part 1, Line 12 of Form 990 (Part 1, Line 9 on Form 990-EZ).  

The Form 990s were also examined to determine if and how each NGO was recording 

recovered legal fees on its tax returns.  For example, one organization recorded the 

recovered legal fees under “Other Income” in Part IV-A on Line 22 of its tax return.  

Another organization listed recovered legal fees as “program service revenue” under Part 

VII on Line 93.   

The IRS requires all 501(c)3s that are public interest law firms to attach a 

statement listing all the cases in litigation or that have been litigated during the tax year.  

These organizations are also required to “attach a report of all fees sought and recovered 

in each case” (Internal Revenue Service, Department of the Treasury, General 

Instructions for Form 990 and Form 990-EZ, p. 17).   The IRS publication does not 

explicitly require other non-profit organizations to list cases in which legal fees were 

sought and/or recovered.  However, Part 1, Line 11 (Other Revenue), requires 

organizations to list any income from any source that has not already been recorded on 

the tax form.  Therefore, any recovered legal fees should be recorded in some manner on 

each organization’s tax return.   

 

Validity of Data 

The information on the GuideStar website is obtained directly from the IRS Form 

990s.  Organizations are required by law to accurately complete the Form 990s.  
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Therefore, we must assume that the information provided by each organization on its tax 

return is valid.    

 

Conclusion 

The two-part methodology employed in this study allowed us to examine the 

extent to which the Equal Access to Justice Act affects both natural resource management 

agencies and non-governmental organizations.  The methodology allowed us to examine 

not only the EAJA-related costs faced by each agency, but also the recordkeeping 

employed by each agency and the completeness of those records.  The procedures also 

enabled us to identify organizations that were frequent litigators or common fee 

recipients and examine the extent of EAJA-related revenues received by these entities.  

The following chapter will present the findings of this study and allow us to suggest 

possible solutions for resolving problems and obstacles created by agencies, fee 

recipients, and EAJA implementation.   
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Chapter Four: Results 
 

This chapter presents the findings from our study.  The first portion of the chapter 

presents data we obtained from the federal agencies through the Freedom of Information 

Act.  The second part of this chapter presents the information about the EAJA fee 

recipients we examined.  This section of the chapter will also present the amount of fees 

recovered by each fee recipient according to the agency records.  Further discussion of all 

of these findings is presented in the following chapter.   

 

Part I: Land Management Agencies 

 Part I of this chapter presents the findings resulting from our FOIA request to the 

federal land management agencies and the Department of Justice.  This part of the 

chapter summarizes the records provided by the Forest Service, BLM, NPS, USFWS, and 

DOJ.   Finally, this section compares the records obtained from the federal land 

management agencies to the records held by the Department of Justice.   

 

Forest Service  

As stated in the methods, the Forest Service provided records regarding EAJA fee 

payments from 1999 through 2005.  The information that the agency provided was 

analyzed both by year and by region.  This section presents those findings and then 

compares the data obtained through the FOIA process to data provided in response to the 

Congressional request for information.     

We found that attorney fees were paid by the Forest Service a total of 149 times 

(one case which resulted in a $75,000 payment did not have a year of payment listed and 

was not included in our results).  These 149 payments resulted in over $6 million in 

attorney fees paid out by the agency over the seven year period.  

 The number of cases per year in which the agency paid out fees ranged from nine 

cases in 2002 to 29 cases in both 2001 and 2004.  The average number of cases per year 

was 21.  The dollar amount of fee payments per year ranged from $232,348 in 2000 to 

$1,412,804 in 2004.  The average dollar amount of fee payments per year was $876,798.  

The average payment over the seven year period was $41,192 per case (Table 4.1).   
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Table 4.1 Summary of the Forest Service’s EAJA award payments by year from 1999-2005.  
 

Year  

EAJA 
Payments 

($) 

Number 
of Cases/ 
Payments 

Average 
Payment 

($) 
1999 794,774 21 37,846 
2000 232,348 12 19,362 
2001 999,938 29 34,481 
2002 626,741 9 69,638 
2003 794,414 23 34,540 
2004 1,412,804 29 48,717 
2005 1,276,564 26 49,099 
Total $6,137,583 149 $41,192 

 

In the years 2004 and 2005, the Forest Service paid out the largest dollar amount 

in fee payments (Figure 4.1).  However, the largest number of EAJA fee cases occurred 

in 2001 and 2004 (Figure 4.2).   
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Figure 4.1 EAJA award payments made by the Forest Service per year from 1999 through 2005.   
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Figure 4.2 Number of EAJA award payments made by the Forest Service per year from 1999 
through 2005. 
 
 According to the Forest Service records, the dollar amount or size of EAJA 

payments differed considerably (Table 4.2).  For example, there were four payments for 

$1,000 or less, while there were 3 payments over $200,000.  Twenty-eight of the 149 

payments made by the agency were for dollar amounts between $1,001 and $5,000.  

Equal Access to Justice Act awards between $1,001 and $75,000 constituted 82 percent 

of the payments.   

 
Table 4.2 Frequency of Forest Service EAJA awards from 1999 through 2005 according to dollar 
amount.  
 

Award/Payment Amount Frequency (number) of Payments 
Less than $500 3 
$501 - $1,000 0 
$1,001- $5,000 28 
$5,001 - $10,000 16 
$10,001 - $20,000 21 
$20,001 - $30,000 20 
$30,001 - $50,000 23 
$50,001 - $75,000 14 
$75,001 - $100,000 6 
$100,001 - $150,000 12 
$150,001 - $200,000 3 
$200,001 - $300,000 3 
Over $300,000 0 
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 The Forest Service response to our FOIA response was categorized by Forest 

Service Region (Figure 4.3).  This allowed us to analyze the number of fee payment cases 

and dollar amount of those payments by Forest Service region (Table 4.3).  The dollar 

amount of fee payments per region ranged from $114,310 in Region 9 (Eastern Region) 

to $1,408,140 in Region 1 (Northern Region) (Figure 4.4).  The number of cases per 

region ranged from four cases in Region 9 to 30 cases in Region 1 (Figure 4.5).  It is 

important to note that Region 2 did not provide data for years 1999 and 2000 and that 

Region 8 did not provide data for 2005.  Also, Region 6 provided information regarding 

both “amount of fees/costs paid” and “EAJA fees/costs paid.”  In our analysis, we only 

included the “EAJA fees/costs paid.”  

 

 
 
 
 
 
 
 
 
 
 

R9 

R8 

Figure 4.3 Regional boundaries of the U.S. Forest Service (Map courtesy of U.S. Forest Service).  
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Table 4.3 Summary of the Forest Service’s EAJA award payments categorized by Forest Service 
Region from 1999-2005. 
 

Region 
 

EAJA 
Payments 

($) 

Number of 
Cases/ 

Payments 
1 1,408,140 30 

 2* 360,776 19 
3 632,908 21 
4 698,645 20 
5 999,239 13 
6 850,584 22 

      8** 347,943 5 
9 114,310 4 

10 406,350 5 
WO 318,689 10 

Total $6,137,584 149 

*Region 2 did not provide 1999-2000 data             
**Region 8 did not provide 2005 data 
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Figure 4.4 EAJA awards paid by the Forest Service categorized by Region from 1999 through 2005.  
(*Region 2 did not provide 1999-2000 data and **Region 8 did not provide 2005 data) 
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Figure 4.5 Number of EAJA award payments made by the Forest Service categorized by Region 
from 1999 through 2005.  (*Region 2 did not provide 1999-2000 data and **Region 8 did not provide 2005 data) 

 

The Forest Service records were also used to categorize the entities who received 

EAJA fee awards from the agency.  The fee recipients were organized into five 

categories: environmental organization, commodity interests, attorney/law firm, 

individuals, and other.  Any fee recipient whose goal was to protect some aspect of the 

environment was included in the first category.  Those fee recipients classified as 

commodity interests included ranching and grazing operations, timber companies, and 

mining organizations.  Any fee recipient which could be easily identified as an attorney 

or a law firm was placed in the attorney/law firm category.  Individuals listed as fee 

recipients who were not identified as attorneys were placed in the fourth category.  It is 

important to note that a number of individuals receiving EAJA awards (and organized 

into the individual category) could be attorneys.  The final category, “other”, includes fee 

recipients such as Native American tribes, which could not be classified into another 

category.   

The Forest Service records only listed a fee recipient for 120 of the 149 EAJA 

award payments the agency reported (Table 4.4).  Environmental organizations recovered 

83 of the 120 EAJA awards which listed a fee recipient.  The EAJA award dollars 

recovered by environmental organizations totals over $3.2 million and accounts for 69 

percent of the money recovered by all fee recipient categories.   According to the Forest 

Service records, commodity interests recovered six EAJA payments totaling $400,932.   



42 

 
Table 4.4 Number and dollar amount of EAJA award payments made by the Forest Service from 
1999 though 2005 listed by fee recipient category.  
 

Fee Recipient Category 
Number of EAJA Awards 

Received 

Dollar 
Amount of 

EAJA 
Awards ($) 

Percent 
of 

EAJA 
Awards 

(%) 
Environmental 83 3,219,447 69.36% 
Commodity 6 400,932 8.64% 
Attorney/Law Firm 9 308,627 6.65% 
Individuals (may include 
attorneys) 11 426,124 9.18% 
Other 11 286,286 6.17% 

  

In 2006, the Congressional Research Service provided information to the 

Subcommittee on Forests and Forest Health of the House Committee on Resources 

regarding EAJA fees paid by the Forest Service.  The Congressional Research Service 

forwarded information that the Forest Service had provided in response to Senator 

Bingaman’s request for information during 2006 budget hearings.   The data that were 

obtained from the Forest Service via the Freedom of Information Act is compared to the 

Forest Service’s response to Congress in the table below (Table 4.5).   

Both the records provided in response to our FOIA request and the records 

provided to Congress were prepared by the Forest Service, yet there are inconsistencies 

between the two data sets.  The records that we obtained via the FOIA request showed 

that the Forest Service paid out slightly over $6.1 million for EAJA payments.  There is 

nearly a $1 million discrepancy between this finding and the findings presented to 

Congress in 2006.  While we did not include the case that lacked a date, this one $75,000 

payment in no way accounts for the inconsistency between the two findings.  Further 

discussion of the inconsistencies between these two sets of data is included in the 

following chapter.    
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Table 4.5 EAJA award payments made by the Forest Service from 1999 through 2005; a comparison 
of data obtained through the Freedom of Information Act and data obtained through a congressional 
request. 
 

 EAJA Payments ($)                            

Year FOIA  Congressional Request  
1999 794,774 814,774 
2000 232,348 602,698 
2001 999,938 581,567 
2002 626,741 1,077,441 
2003 794,414 1,236,668 
2004 1,412,804 1,557,804 
2005 1,276,564 1,131,578 
Total $6,137,583 $7,002,530 

 
Bureau of Land Management   

 The Bureau of Land Management provided fee payment records for the years 

1991 through 2005.  We found that the BLM made EAJA payments on 260 occasions 

over the fourteen year period.  This resulted in nearly $2.6 million dollars in fee 

payments (Table 4.6). The average number of cases per year was seventeen cases and the 

average dollar amount of fees paid per year was $171,934.   
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Table 4.6 Summary of the Bureau of Land Management’s EAJA award payments from 1991 through 
2005.  
 

Year 
EAJA 

Payment ($) 

Number 
of Cases/ 
Payments 

Average 
Payment 

($) 
1991 87,523 9 9,725 
1992 32,831 6 3,648 
1993 87,616 7 9,735 
1994 57,499 4 6,389 
1995 26,472 56 2,941 
1996 102,168 22 11,352 
1997 14,333 23 1,593 
1998 8,502 5 945 
1999 255,000 22 28,333 
2000 216,928 16 24,103 
2001 311,021 26 34,558 
2002 360,598 15 40,066 
2003 186,072 17 20,675 
2004 279,103 12 31,011 
2005 553,343 20 61,483 
Total $2,579,009 260 $19,104 

 
The dollar amount of fees paid per year ranged from $8,502 in 1998 to $553,343 

in 2005 (Figure 4.6).  The dollar amount of EAJA fee payments generally increased from 

1991 to 2005.  The number of fee payment cases per year ranged from four cases in 1994 

to 56 cases in 1995 (Figure 4.7).  While the dollar amount of fees paid per year generally 

increased over the fifteen year period, the number of cases per year does not share this 

trend.   
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Figure 4.6 EAJA award payments made by the BLM from 1991 through 2005.   
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Figure 4.7 Number of EAJA award payments made by the BLM from 1991 through 2005. 
 

According to the BLM records, the dollar amount or size of EAJA payments also 

varied (Table 4.7).  There were a considerably larger percentage of payments under 

$1,000 made by the BLM than the Forest Service.  While only two percent of the 

payments made by the Forest Service were for $1,000 or less, 55 percent of the payments 

made by the BLM were for $1,000 or less.  Many of these small payments were reported 

as being received by individuals rather than by law firms or environmental organizations.  

Nearly 68 percent of the total EAJA payments made by the BLM were for $5,000 or less.  

The BLM only reported 14 payments for amounts over $50,000 and no payments over 

$200,000 were reported.   
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Table 4.7 Frequency of Bureau of Land Management EAJA award payments from 1991 through 
2005 according to dollar amount.   
 

Award/Payment Amount Frequency (number) of Payments 
Less than $100 74 
$101 - $500 54 
$501- $1,000 16 
$1,001- $5,000 32 
$5,001 - $10,000 21 
$10,001 - $20,000 24 
$20,001 - $30,000 17 
$30,001 - $50,000 8 
$50,001 - $75,000 7 
$75,001 - $100,000 5 
$100,001 - $150,000 1 
$150,001 - $200,000 1 
Over $200,000 0 

 

 As with the Forest Service records, the BLM records were used to categorize the 

entities who received EAJA fee awards.  The same five categories were used to 

categorize the fee recipients who recovered EAJA awards from the BLM.  According to 

BLM records, the largest number of EAJA awards was recovered by individuals (Table 

4.8).  Again, it is important to remember that some of these individuals may in fact be 

attorneys who were not distinguished as such in the records.  The 158 payments 

recovered by individuals only accounted for $241,352 or nine percent of the total award 

dollars recovered.  The attorney/law firm category received over $1 million or 39 percent 

of the total award dollars recovered.  Environmental organizations were awarded 

$706,548 in EAJA awards from the BLM representing 27 percent of the total award 

dollars recovered.    
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Table 4.8 Number and dollar amount of EAJA award payments made by the Bureau of Land 
Management from 1991 through 2005 listed by fee recipient category.   
 

Fee Recipient Category 
Number of EAJA Awards 

Received 

Dollar 
Amount of 

EAJA 
Awards ($) 

Percent 
of 

EAJA 
Awards 

(%) 
Environmental 31 706,548 27.40% 
Commodity 12 269,224 10.44% 
Attorney/Law Firm 42 1,015,967 39.39% 
Individuals (may include 
attorneys) 158 241,352 9.36% 
Other 17 345,915 13.41% 

 
 
U.S. Fish and Wildlife Service  

 As discussed in the previous chapter, the majority of the information provided by 

the U.S. Fish and Wildlife Service was incomprehensible and was not used in our 

research.  The only information that was used was a column titled vendor name.  We 

interpreted this to represent the fee recipients.  This information was used to assist us in 

identifying common fee recipients as discussed in the previous chapter.  In light of our 

inability to use the records provided by the USFWS, there are no findings to report.   

 

National Park Service  

 As previously stated, the National Park Service was unable to provide any 

information in response to our FOIA request.  Therefore, there are no findings to report 

for this agency.   

 

Department of Justice 

 The Department of Justice was asked to provide information regarding EAJA fee 

payments made by each of the agencies we were examining.  This section presents the 

findings of the FOIA request to the DOJ.  Next, the section compares the data provided 

by the DOJ to the data provided by the Forest Service and the BLM.    

The response from the DOJ included details about the year of each EAJA 

payment and which government entity was responsible for the payment.  The DOJ 

documented the responsible entity by recording either the government department or the 
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agency which made the payment.  For example, the DOJ data showed that some of the 

EAJA payments were made by the Department of Agriculture or by the Forest Service.   

This recordkeeping method resulted in EAJA payment data that could not be analyzed 

solely by agency.   

To address this problem, we examined the case title for each EAJA payment 

recorded by the DOJ.  If the Forest Service, BLM, NPS, or USFWS was listed as a 

defendant in the case title, the case was attributed to that agency rather than the 

government department.  For example, assume the DOJ records listed an $8,000 payment 

as being paid by the Department of Agriculture.  If the case title for that payment listed 

the Forest Service as a defendant in the case, then we attributed that $8,000 payment to 

the Forest Service rather than the Department of Agriculture.  If an agency was not listed 

as a defendant, then the payment was attributed to the government department.    

 The Department of Justice provided fee payment records for 1989 through 2006.  

We found that over this seventeen year period that the Department of Agriculture and the 

Department of the Interior (including the four federal agencies that we examined) paid 

over $24 million in EAJA payments (Table 4.9).  The Department of Agriculture and the 

Department of the Interior were responsible for over $14 million of that total.  As for the 

four agencies, DOJ data showed that the Forest Service was responsible for over $6 

million dollars in payments.  The BLM, NPS, and USFWS combined were responsible 

for approximately $3.5 million in payments (Figure 4.8).  

The DOJ data also showed that 1996 and 1997 were the two years in which the 

largest dollar amount of fee payments was made.  1997 was a year in which a large 

number of payments (29) were made (Table 4.10).  Interestingly, in 1996 only ten 

payments were made, but one of these payments totaled $5,550,000.  
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Table 4.9 Summary of the Department of Justice’s records regarding EAJA award payments made 
by selected land management agencies, the Department of Agriculture, and the Department of the 
Interior from 1989 to 2006. 
 

 EAJA Payments by Department/Agency ($)  

Year 
Dept. of 

Agriculture 
Dept. of 
Interior 

Forest 
Service  BLM NPS USFWS Total 

1989  246,200 17,831    264,031
1990  943,749 275,303    1,219,052
1991 87,576 661,209 2,240 21,939   772,964
1992 46,264 205,411 101,000    352,675
1993 166,175 848,198 34,000 1,360,000   2,408,373
1994 53,870 1,352,947 1,042,647    2,449,464
1995 516,113 412,600 400,524   7,000 1,336,237
1996 97,179 5,580,000 65,000    5,742,179
1997 1,131,673 1,451,831 621,455   105,000 3,309,958
1998   358,276 50,000 35,000 48,851 492,128
1999 241,000  498,406 203,675 244,025 34,729 1,221,834
2000 49,212 215,000 240,710  200,000  704,922
2001   457,535  16,500 10,000 484,035
2002   704,230 223,693  300,500 1,228,423
2003  208,000 586,649 83,264  62,000 939,913
2004  7,940 571,676 28,000 34,688 184,000 826,304
2005   467,427   54,333 521,761
2006      180,000 180,000
Total $2,389,062 $12,133,084 $6,444,908 $1,970,572 $530,212 $986,414 $24,454,252
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Figure 4.8 EAJA award payments made by selected land management agencies, the Department of 
Agriculture, and the Department of the Interior from 1989 through 2006.   
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Table 4.10 Number of EAJA award payments made by the Department of Agriculture, Department 
of the Interior, Forest Service, Bureau of Land Management, National Park Service, and U.S. Fish & 
Wildlife Service from 1989 through 2006.   
 

Year 

Number 
of Cases/ 
Payment 

EAJA 
Payments ($) 

1989 3 264,031 
1990 12 1,219,052 
1991 11 772,964 
1992 14 352,675 
1993 19 2,408,373 
1994 18 2,449,464 
1995 20 1,336,237 
1996 10 5,742,179 
1997 29 3,309,958 
1998 15 492,127 
1999 18 1,221,834 
2000 15 704,922 
2001 9 484,035 
2002 14 1,228,423 
2003 16 939,913 
2004 16 826,304 
2005 10 521,760 
2006 1 180,000 
Total 250 $24,454,251 

 
 The following chart illustrates the payments made by each government 

agency/department from 1998 through 2006 (Figure 4.9).  This subset of the data clearly 

illustrates the relatively larger share of EAJA payments paid by the Forest Service as 

compared to the other three federal agencies.  While the Forest Service may manage 

more land than the NPS and the USFWS, the agency’s land base is smaller than the 

Bureau of Land Management’s land base.  However, the Forest Service is spending a 

disproportionately larger amount for EAJA payments than the BLM.   
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Figure 4.9 EAJA award payments made by selected land management agencies, the Department of 
Agriculture, and the Department of the Interior from 1998 through 2006. 
  

According to the Department of Justice records, the size or dollar amount of 

EAJA awards varied considerably (Table 4.11).  For example, there were eight payments 

for $1,000 or less, while three payments totaled over $1 million.  Unlike the BLM 

records, the DOJ records did not report a large number of small ($1,000 or less) 

payments.  The DOJ records indicated that there were 23 EAJA awards over $200,000.   
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Table 4.11 Frequency of EAJA awards made by selected land management agencies, the Department 
of Agriculture, and the Department of the Interior from 1989 through 2006 according to dollar 
amount.   

Award/Payment Amount Frequency (number) of Payments 
Less than $500 8 
$501 - $1,000 0 
$1,001- $5,000 24 
$5,001 - $10,000 27 
$10,001 - $20,000 40 
$20,001 - $30,000 25 
$30,001 - $50,000 37 
$50,001 - $75,000 33 
$75,001 - $100,000 11 
$100,001 - $150,000 14 
$150,001 - $200,000 8 
$200,001 - $300,000 14 
$300,001 - $500,000 3 
$500,001 - $1,000,000 3 
Over $1,000,000 3 

 

 The Department of Justice records were also used to categorize fee recipients 

(Table 4.12).  As with the Forest Service and BLM records five categories were used: 

environmental organization, commodity interests, attorney/law firm, individuals, and 

other.  According to the DOJ records, environmental organizations recovered the largest 

number of awards.  However, both the environmental organization category and the 

individuals category recovered over $10 million in EAJA awards.  Once again it is 

important to remember that many of the “individuals” who recovered EAJA awards may 

in fact be attorneys.  Commodity interests were awarded 12 EAJA awards totaling 

$449,370.  The eight awards attributable to attorneys or law firms totaled $648,636 and 

there were 25 awards totaling over $1.5 million attributed to “other” entities.    
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Table 4.12 Number and dollar amount of EAJA awards made by selected land management agencies, 
the Department of Agriculture, and the Department of the Interior from 1989 through 2006 listed by 
fee recipient category 
 

Fee Recipient Category 
Number of EAJA Awards 

Received 

Dollar 
Amount of 

EAJA 
Awards ($) 

Percent 
of 

EAJA 
Awards 

(%) 
Environmental 151 10,027,909 43.97% 
Commodity 12 449,370 1.97% 
Attorney/Law Firm 8 648,636 2.84% 
Individuals (may include 
attorneys) 40 10,144,267 44.48% 
Other 25 1,537,300 6.74% 

 
As discussed in the previous chapter, the Department of Justice is the entity 

responsible for defending the Forest Service, BLM, NPS, and USFWS in the legal 

system.  Thus, we determined that the DOJ was another possible source for legal records 

and were able to compare the DOJ’s records to the records maintained by the federal 

agencies.  

The Forest Service data differed considerably from the DOJ records.  The total 

dollar amount in EAJA payments over the six year period differed by approximately $2.5 

million (Table 4.13).  It is also important to note that the largest differences between the 

two data sets occur in 2004 and 2005.  This makes it difficult to determine if 

recordkeeping by these two entities is becoming more accurate or consistent over time.  

The varying methods of recordkeeping employed by these two entities make it nearly 

impossible to compare the two data sets.   
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Table 4.13 Comparison of the Forest Service’s EAJA award records to the Department of Justice’s 
EAJA award records.  
 
 EAJA Payments ($) 

Year  
Forest Service 

Data 
Dept. of Justice 

Data 
1999 794,774 498,406 
2000 232,348 240,710 
2001 999,938 457,535 
2002 626,741 704,230 
2003 794,414 586,649 
2004 1,412,804 571,676 
2005 1,276,564 467,427 
Total $6,137,583 $3,526,632 

 
The Bureau of Land Management and the Department of Justice also use different 

methods of recordkeeping.  The resulting data sets are inconsistent and impossible to 

compare.  The total dollar amount of EAJA payments differs by over $0.5 million 

between the two data sets (Table 4.14).  Even with two data sets, it is impossible to 

accurately determine what dollar amount the BLM is spending for EAJA payments.   
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Table 4.14 Comparison of the Bureau of Land Management’s EAJA award records to the 
Department of Justice’s EAJA award records.  
 
 EAJA Payments ($) 

Year  BLM Data 
Dept. of Justice 

Data 
1991 87,523 21,939 
1992 32,831  
1993 87,616 1,360,000 
1994 57,499  
1995 26,472  
1996 102,168  
1997 14,333  
1998 8,502 50,000 
1999 255,000 203,675 
2000 216,928  
2001 311,021  
2002 360,598 223,693 
2003 186,072 83,264 
2004 279,103 28,000 
2005 553,343  
Total $2,579,009 $1,970,572 

 
 Since the National Park Service and the U.S. Fish and Wildlife Service were 

unable to provide usable records, the Department of Justice data is the only information 

available regarding EAJA payments made by these agencies.   The DOJ data showed that 

the NPS paid a total of eight EAJA payments from 1989 through 2006 (the first payment 

was recorded in 1998).  These payments totaled $530,212.  According to DOJ records, 

the USFWS paid a total of fourteen payments from 1989 through 2006 (the first payment 

was recorded in 1995).  These fourteen payments by the USFWS totaled $986,414.   

While the total EAJA payments paid out by the NPS and the USFWS range from 

over $0.5 million to nearly $1 million, the agencies are not able to provide the public with 

information about these payments.  These findings, as well as the others presented in Part 

I of this chapter, illustrate the problems and inconsistencies associated with EAJA 

recordkeeping by federal land management agencies.   These problems will be further 

discussed in the following chapter.   
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Part II: Fee Recipients 

Part II of this chapter provides a short description of each of the organizations 

which were identified as frequent litigators or common fee recipients.  Next, it presents 

the findings concerning the number and dollar amount of EAJA payments that each of 

these organizations received according to agency records.   Finally, this section presents 

the results of the IRS Form 990 examinations by showing how each organization 

recorded or failed to record court awards on their respective tax returns.    

 

Fee Recipient Descriptions 

As stated in the previous chapter, our methodology identified fourteen 

organizations which we considered frequent litigators or common fee recipients.  These 

organizations included the Sierra Club, The Ecology Center, Forest Guardians, Idaho 

Sporting Congress, The Center for Biological Diversity, Native Ecosystems Council, 

American Wildlands, Earthjustice, Klamath-Siskiyou Wildlands Center, Heartwood, 

League of Wilderness Defenders, Oregon Natural Resources Council, Kettle Range 

Conservation Group, and Swan View Coalition.  The following table presents summary 

information about each of the NGOs that we identified as frequent litigators or common 

fee recipients (Table 4.15).   
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Table 4.15 Description and financial summary of the organizations that our study identified as 
frequent EAJA payment recipients.  
  

Organization                                                                       
(Year Founded; Base Location; Mission; Website) Year 501(c)(3) Net Assets ($) Revenues ($) 

Sierra Club   No     
2005   54,604,888 85,183,435 
2004   53,339,819 91,843,757 1892; San Francisco, CA; Protect wild places, promote 

responsible use of resourcess, educate & enlist 
humanity to restore the environment 2003   49,287,036 82,170,259 

http://www.sierraclub.org/         
The Ecology Center   Yes     

2005   1,166,694 3,158,765 
2004   931,281 2,900,526 1969; Berkely, CA; "Promote environmentally & 

socially responsible practices through programs that 
educate, demonstrate, and provide direct services" 2003   717,996 2,432,082 

www.ecologycenter.org/         
Forest Guardians   Yes     

2005   511,326 764,626 
2004   365,971 642,240 

1989; Santa Fe, NM; "Protect & restore the native 
wildlands & wildlife of the American SW through 
fundamental reform of public policies & practices" 2003   313,953 630,259 

http://www.fguardians.org/         
Idaho Sporting Congress   Yes     

2005   31,657 60,428 
2004   24,222 54,090 

      n/a; Boise, ID; Protect public lands                 
(No website) 

2003   16,874 98,025 
Center for Biological Diversity   Yes     

2005   2,347,991 3,477,044 
2004   2,290,828 2,205,962 

1989; Tucson, AZ; Combine conservation biology, 
litigation, and advocacy to "secure a future for animals 

& plants hovering on the brink of extinction" 2003   2,476,935 2,983,265 
http://www.biologicaldiversity.org/swcbd/         

Native Ecosystems Council         

   
Information not available on 

Guidestar©   
        

n/a; Willow Creek, MT; Maintain, protect and restore 
native ecosystems of the West, emphasis on the 

Northern Rockies                                  
(no website)         

American Wildlands   Yes     
2004   474,540 492,910 
2003   470,503 517,063 

1997; Bozeman, MT; Protect "biodiversity and advocate 
for sustainable management of the West's wildlands, 

watersheds, and wildlife," emphasis in Northern Rocky 
Mtn. region 2002   490,982 613,845 

http://www.wildlands.org/         
Earthjustice   Yes     

2005   28,261,755 21,086,300 
2004   29,275,585 21,090,378 

1971 as Sierra Club Legal Defense Fund, 1997 changed 
name; Oakland, CA; Nonprofit public interest law firm 

that protects resources & wildlife via environmental 
laws 2003   27,757,300 21,757,857 

http://earthjustice.org/         
Klamath Siskiyou Wildlands Center   Yes     

2005   73,199 350,684 
2004   59,954 207,461 

1997; Williams, OR; Defend healthy ecosystems by 
using environmental law, science, & education, 
emphasis on northwest CA and southwest OR 2003   80,545 302,290 

http://www.kswild.org/         
Heartwood   Yes     

1991; Bloomington, IN; "Protect & sustain healthy 2005   86,539 159,435 
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2004   32,893 144,631 forests & vital human communities in the nation's 
heartland," emphasis in midwest and southeast 

2003   57,632 132,371 
http://www.heartwood.org/         

League of Wilderness Defenders   Yes     
2005   16,171 82,996 
2004   18,899 79,841 

n/a; Eugene, OR; Provide "fiscal sponsorship to 
grassroots projects and organizations throughout 
Oregon who are working to defend wilderness" 2003   36,731 100,160 

http://www.wildernessdefenders.net/         
Oregon Natural Resources Council (now Oregon 
Wild)   Yes     

2004   971,700 697,590 
2003  1,165,380 881,332 

1974; Portland, OR; "Protect and restore Oregon’s 
wildlands, wildlife, and waters as an enduring legacy 

for all Oregonians” 2002   1,380,280 1,211,194 
http://www.oregonwild.org/         

Kettle Range Conservation Group   Yes     
2005   Tax Extension Filed 
2004   11,402 170,293 

1976; Bellingham, WA; "Defend wilderness, protect 
biodiversity, & restore ecosystems of the Columbia 
River Basin, merged with Conservation Northwest 2003   50,825 199,572 

http://www.kettlerange.org/         
Swan View Coalition  Yes   

2005  84,040 37,891 
2004  87,927 72,256 

1984; Kalispell, MT; "Conserve the peace & quiet 
…and the health of our native ecosystems” & to “secure 

a sustainable timber sale program...that also truly 
sustains water quality, fish, and wildlife” 2003  57,087 61,795 

http://www.swanview.org/     
TOTALS For all Organizations 2005   87,184,260 114,361,604 
  2004   87,885,021 120,601,935 
  2003   82,488,797 112,266,330 

 
 Although all of the organizations that were identified as frequent litigators or 

common fee recipients were tax-exempt organizations, not all of the organizations were 

501(c)3 organizations.  The Sierra Club is a 501(c)4 organization and the status of the 

Native Ecosystems Council is unknown.  501(c)3 and 501(c)4 organizations are both 

exempt from paying federal income taxes and both must be run as a non-profit 

organization.  501(c)3 organizations are limited in the amount of time and money that can 

be used for lobbying and also are prohibited from participating in or supporting political 

campaigns.  However, 501(c)4 organizations can participate in an unlimited amount of 

lobbying and can also engage in political campaigns.  Donations to 501(c)3 organizations 

are tax-deductible while donations to 501(c)4 organizations are not deductible.   

It is very important to note that only 501(c)3 organizations are exempt from the 

$7 million or less net worth EAJA eligibility requirement.  The Sierra Club, as a 501(c)4 

organization does not meet the net worth eligibility requirements of the EAJA.  However, 

the Sierra Club Legal Defense Fund is a 501(c)3 organization that is eligible to receive 
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EAJA awards.   The Sierra Club Legal Defense Fund was founded in 1971 to serve as a 

legal advocate for the Sierra Club.  The organization has its own board of trustees, staff, 

and contributors.  The Sierra Club Legal Defense Fund filed litigation under the name 

“Sierra Club” and under its own name until 1997.  At this time, the organization changed 

its name to Earthjustice.   

Agency records repeatedly list the Sierra Club as an EAJA fee recipient. Since the 

Sierra Club is ineligible to receive fees, the court awards were most likely awarded to the 

Sierra Club Legal Defense Fund (which likely filed the suit using the name of the Sierra 

Club).  The remainder of this paper will refer to fee awards made under the name of the 

Sierra Club as Sierra Club/Sierra Club Legal Defense Fund (SCLDF).    

The fourteen organizations we examined also differed in many other respects.  

First, several of the NGOs were large, national organizations such as Earthjustice.  

However, some of the organizations, such as Swan View Coalition, were quite small and 

operated only on a local or regional level.   The organizations also face very unique 

financial situations.  The 2005 revenues of these organizations ranged from over $93 

million for the Sierra Club to only $37,891 for Swan View Coalition.  Finally, several of 

these organizations have a mission that is focused entirely or in large part on litigation.  

For example, Earthjustice, formerly the Sierra Club Legal Defense Fund, is a public 

interest law firm that specializes in environmental litigation.  Many of the other 

organizations do not refer to litigation in their mission statement.   

 

EAJA Payments Recovered According to Agency Records    

The Forest Service, BLM, and DOJ records were examined to determine the 

amount of EAJA fees that each of the fee recipients received from federal agencies.  The 

Forest Service records were examined to display two sets of results.  The total number of 

payments and dollar amount of those payments is presented below.  First this section will 

present the number of times each common litigator was listed as a defendant in Forest 

Service suits which resulted in an EAJA payment.  The BLM and DOJ records were also 

examined to determine the total number and dollar amount of EAJA payments received 

by each organization.   



61 

The following table presents the number of times that each frequent litigator or 

common fee recipient we identified was listed as a plaintiff in a suit against the Forest 

Service (Table 4.16).  According to Forest Service records, the Sierra Club/Sierra Club 

Legal Defense Fund was involved in the largest number of EAJA payment suits.  The 

Sierra Club was listed as a plaintiff in twelve cases against the Forest Service in which an 

EAJA payment was awarded.  Although the Sierra Club/SCLDF may not have recovered 

the entirety of the fees in these cases, a total of $1,164,408 in fees was awarded.   Forest 

Service records also show that The Ecology Center was involved in nine suits, Forest 

Guardians in eight, and both Heartwood and the Native Ecosystems Council were 

involved in seven suits which resulted in EAJA payments.   

 
Table 4.16 Number of times that each organization was listed as a plaintiff in suits against the Forest 
Service which resulted in an EAJA award payment from 1999 through 2006.   
 

Organization Name 

Number of 
Times 
Listed as 
Plaintiff in 
EAJA Suit 

American Wildlands 6 
Center for Biological Diversity 6 
Earthjustice 3 
Forest Guardians 8 

Heartwood (includes Kentucky 
Heartwood) 7 
Idaho Sporting Congress 8 
Kettle Range Conservation Group 4 
Klamath Siskiyou Wildlands Center 2 
League of Wilderness Defenders 4 
Native Ecosystems Council 7 
Oregon Natural Resources Council 5 
Sierra Club/Sierra Club Legal Defense 
Fund 12 
Swan View Coalition 4 
The Ecology Center 9 

 
The Forest Service records were also examined to determine the number of EAJA 

payments and the dollar amount of those payments that each NGO received.  The Forest 

Service provided information regarding 149 total suits which resulted in an EAJA 
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payment.  Of these 149 cases, only 120 listed a fee recipient for the awarded EAJA 

payment.  Both the BLM and the DOJ records listed the recipient of all EAJA payments.  

The following table presents the findings regarding the number and amount of EAJA 

payments each NGO received (Table 4.17).   

 
Table 4.17 Number and dollar amount of EAJA awards recovered by each organization according to 
Forest Service, BLM, and DOJ records.   
 
 Forest Service BLM DOJ 

Organization  

Number 
of EAJA 
Payments 
Received 

1999-
2006 

EAJA 
Payments 

($) 

Number 
of EAJA 
Payments 
Received 
1991-
2005  

EAJA 
Payments 

($) 

Number 
of EAJA 
Payments 
Received 
1989-
2006  

EAJA 
Payments 

($) 
American Wildlands       2 22,250 
Center for Biological Diversity 3 235,788      
Earthjustice 4 149,133 1 100,000 1 275,000 
Forest Guardians 7 148,196    11 224,941 

Heartwood (includes Kentucky 
Heartwood) 3 57,924    3 57,923 
Idaho Sporting Congress 5 96,872    3 148,617 
Kettle Range Conservation Group 1 54,166    1 54,166 
Klamath Siskiyou Wildlands 
Center 2 121,404 4 139,361 2 12,031 
League of Wilderness Defenders 3 82,000 1 38,750 3 54,500 
Native Ecosystems Council 2 60,500    2 35,000 
Oregon Natural Resources 
Council 2 78,599    1 221,300 
Sierra Club/Sierra Club Legal 
Defense Fund 3 321,000 1 57,000 23 1,774,072
Swan View Coalition 1 20,000    1 20,000 
The Ecology Center 2 60,000    1 18,072 
Total 38 1,485,582 7 335,111 54 2,917,872

  
The Forest Service records reflected that Forest Guardians received seven EAJA 

payments, the largest number of payments recovered by a single organization.  These 

seven payments resulted in $148,196.  The only other organization receiving five or more 

payments was the Idaho Sporting Congress, which received five payments totaling 

$96,872.  While the Forest Service records indicate that the Sierra Club/SCLDF was a 

plaintiff in 12 EAJA suits (Table 4.16), the Forest Service records only show that the 



63 

organization recovered three EAJA payments totaling $321,000.  Thus, each time that an 

organization is a plaintiff in an EAJA suit does not necessarily result in that organization 

recovering the award.  For example, another plaintiff in the suit may recover the EAJA 

award instead.  The fourteen NGOs that were examined recovered 38 payments, totaling 

$1,485,582 from the Forest Service from 1999 through 2006.   

 The BLM records showed that the Klamath Siskiyou Wildlands Center received 

four payments from the agency which totaled $139,361.  Earthjustice, the League of 

Wilderness Defenders, and the Sierra Club/SCLDF also received payments from the 

agency.  Interestingly, while Earthjustice only received one payment from the BLM, the 

payment totaled $100,000.  The BLM records showed that seven payments totaling 

$335,111 were recovered from the agency by the fourteen NGOs identified as frequent 

litigators or common fee recipients.   

These findings most likely underestimate the number and dollar amount of 

payments recovered by these organizations.  As was discussed in the previous chapter, 

rather than listing the plaintiffs who recovered the attorney fees, the BLM records often 

listed the law firm or attorney who represented the plaintiffs.  Of the 260 total EAJA 

payments made by the BLM, only 62 listed an organization or company as the fee 

recipient.  The 198 other payments were recorded by the BLM as being recovered by 

individuals or law firms.  Absent a court case name, docket number, or other information 

identifying the plaintiffs, this method of recording made it nearly impossible to determine 

which organizations were using the EAJA.  The fourteen organizations that we examined 

could have recovered a larger number of payments from the BLM, but if their attorneys 

were listed as the fee recipients we have no way of affiliating the organization and the 

additional payments.     

The DOJ records contained information regarding EAJA payments recovered 

from the Departments of Agriculture and the Interior as well as those recovered from the 

four federal land management agencies.  The DOJ records identified the Sierra 

Club/SCLDF as having received 23 EAJA payments totaling $1,774,072.  Forest 

Guardians recovered eleven EAJA payments for a total of $224,941.  According to the 

DOJ, Earthjustice received only one payment; however, this payment totaled $275,000.  
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The DOJ records showed that 54 EAJA payments totaling $2,917,872 were recovered by 

the fourteen NGOs.   

 

IRS Form 990 Tax Returns 

The IRS Form 990s showed that seven of the fourteen NGOs we examined 

explicitly reported the recovery of legal fees on at least one of their last three tax returns 

(Table 4.18).  Five of the seven organizations reported the recovered fees in Part VII at 

Line 93 of the tax return.  According to the IRS, the purpose of Part VII is to show 

“whether revenue …was received from activities related to the organization’s purpose or 

activities unrelated to its exempt purpose” (Internal Revenue Service, Department of the 

Treasury, General Instructions for Form 990 and Form 990-EZ, p. 43).  Line 93 allows an 

organization to report its program service revenues which are those that “form the basis 

of an organization’s exemption from tax” (Internal Revenue Service, Department of the 

Treasury, General Instructions for Form 990 and Form 990-EZ,  p. 43).    

It is important to note that the court awards that each organization reported can 

not be attributed entirely to the EAJA.  These organizations can be using other laws, 

including the citizen suit provisions of many environmental statutes, to recover legal fees.  

It is also important to understand that these findings do not account for any court awards 

which were not reported in an identifiable manner.  For example, if an organization 

reported court awards as “other income”, those court awards were not identifiable and are 

not included in these findings.    
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Table 4.18 Summary of how each organization recorded court awards on their respective tax returns.  

 

Organization Year 

Is fee 
recovery 
listed? 

Location on IRS form where 
recorded Explanation 

Amount 
($) 

Court 
awards as 
percentage 
of annual 
revenue 

(%) 
2004 No         
2003 No        American 

Wildlands 2002 No         
2005 Yes Part VII Line 93 184,936 5.3 
2004 Yes Part VII Line 93 218,569 9.9 

Center for 
Biological 
Diversity 2003 Yes Part VII Line 93 

cost recovery for 
environmental 

litigation 383,558 12.9 
2005 Yes Part VII Line 93 1,806,770 8.6 
2004 Yes Part VII Line 93 1,377,886 6.5 Earth Justice 
2003 Yes Part VII Line 93 

court awards 
3,220,159 14.8 

2005 No        
2004 No        

Forest 
Guardians 

2003 Yes Part VII line 93 reimbursed legal 18,168 2.9 
2005 Yes Part VII line 93 233 0.2 
2004 Yes Part VII line 93 

legal fees awarded 
4,133 3.1 Heartwood 

2003 No         
2005 No        
2004 No        

Idaho 
Sporting 
Congress 2003 No        

2005 n/a         
2004 No         

Kettle Range 
Conservation 

Group 2003 No         

2005 Yes 
Part VII Line 93 & Part IV-A Line 

22 
legal fee 

reimbursements 93,681 26.7 

2004 Yes 
Part VII Line 103 & Part IV-A Line 

22 reimbursed legal fees 5,542 2.7 

Klamath 
Siskiyou 

Wildlands 
Center 

2003 Yes 
Part VII Line 103 & Part IV-A Line 

22 reimbursed legal fees 21,311 7.1 
2005 No         
2004 Yes Part I Line 2 legal award 40,217 50.4 

League of 
Wilderness 
Defenders 2003 No         

2005 n/a        
2004 n/a        

Native 
Ecosystems 

Council 2003 n/a        
2004 No         
2003 No         

Oregon 
Natural 

Resources 
Council 2002 No         

Sierra Club 2005 No        
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2004 No        
2003 No        
2005 Yes Part IV-A Line 22 lawsuit recovery 5020 13.3 
2004 No         

Swan View 
Coalition 

2003 No         
2005 No     
2004 No     

The Ecology 
Center 

2003 No         
 
 

According to the Form 990s, the dollar amount of court awards reported ranged 

from $233 (Heartwood in 2004) to over $3.2 million (Earthjustice in 2003).  The court 

awards were also compared to each organization’s annual revenues (reported in Table 

4.15).  The percentage of court awards to annual revenues ranged from 0.2 percent 

(Heartwood in 2004) to 50.4 percent (League of Wilderness Defenders in 2004).  In other 

words, court awards represented 0.2 percent of Heartwood’s 2004 revenues, while court 

awards constituted over half of the League of Wilderness Defenders’ 2004 revenues.   

Earthjustice recovered $3,220,159 from court awards in 2003.  The organization 

also recovered $1,377,886 in 2004 and $1,806,770 in 2005. Earthjustice’s tax return also 

included a schedule of court awarded fees.  The schedule for the 2004 tax return listed 

over 100 cases in which the organization recovered fees; the fee recoveries ranging from 

$5 to $316,306.  This schedule did not explain which law provided for each fee recovery.  

In Part VII, which allows an organization to explain the relationship of the organization’s 

activities to the accomplishment of its exempt purposes, Earthjustice explained that 

“court awards are awarded by the courts in order to reimburse the organization for 

attorney time for successful litigation”.   

The Center for Biological Diversity also reported large sums as “cost recovery for 

environmental litigation.”  In 2005, 2004, and 2003, The Center for Biological Diversity 

recovered $184,936, $218,569, and $383,558 respectively.  The tax return also listed 

“settlement of environmental cases” as a source of program service revenues.  In both 

2005 and 2004, these settlements provided $500,000 in program service revenues for the 

organization.  An attached statement explained the relationship of the organization’s 

activities to the accomplishment of the organization’s exempt purposes.  The return 

explained that “court awarded attorney fees and legal costs are received in the course of 
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pursuing the organization’s exempt purpose, protecting endangered species and their 

habitat.”  It is also interesting to note that in Part III of the return, where organizations 

provide a statement of program service accomplishments, The Center for Biological 

Diversity noted on its return that it “appeal[s] projects on US Forest Service and Bureau 

of Land Management properties to insure compliance with current environmental laws 

such as the endangered species act.”    

The Klamath Siskiyou Wildlands Center also reported recovering legal awards on 

its last three tax returns.  In 2003 and 2004, the awards were listed under other revenue in 

Part VII at Line 103.  In 2005, the organization listed the awards in Part VII at Line 93 

under program service revenue.  However, on each return these awards were explained as 

“reimbursed costs of legal victories through Equal Access to Justice program promotes 

citizen oversight.”   The organization also recorded its court awards in Part IV-A at Line 

22 as other income.  The Klamath Siskiyou Wildlands Center used an attached statement 

to explain this other income:  

 
As part of the organization’s mission, our work to defend biological diversity on 
public lands frequently entails litigation against the U.S. Forest Service or Bureau 
of Land Management in order to enforce the nation's environmental laws. When 
the court decides in our favor, the group is often reimbursed the costs of litigation, 
in accordance with the federal Equal Access to Justice (EAJ) program.  These 
court-ordered disbursements are in accordance with the law’s intent that citizens 
should have both the right and the capacity to oversee the enforcement of 
environmental laws on public lands. (Klamath Siskiyou Wildlands Center, IRS 
Form 990, 2005, p. 17) 
 
Both the League of Wilderness Defenders and Swan View Coalition completed 

Form 990EZ, the shorter tax return, used by organizations with gross receipts below 

$100,000 and total assets of $250,000 or less.  However, both organizations still reported 

receiving court awards on at least one tax return.  The League of Wilderness Defenders 

reported the award as program service revenue.  An attached statement which read “Line 

2 is comprised of a legal award of $40,216.67” made the award identifiable.  Swan View 

Coalition reported its awards as other income, which was explained as “lawsuit recovery” 

in an attached statement.   

The Department of Justice records showed that the Sierra Club/Sierra Club Legal 

Defense Fund received 23 payments totaling $1,774,072 from 1989 through 2006.  As 
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expected, the Sierra Club did not report any court awards on its last three tax returns 

since it is not an EAJA eligible party.  The pre-1997 Sierra Club Legal Defense Fund tax 

returns were not available on the GuideStar website.  The other organizations which did 

not explicitly report court awards include American Wildlands, Idaho Sporting Congress, 

Kettle Range Conservation Group, Oregon Natural Resources Council, and the Ecology 

Center.   

 

Conclusion 

 The first part of this chapter presented the findings of our FOIA request to federal 

land management agencies and the Department of Justice.  These findings illustrate the 

problems and inconsistencies associated with EAJA recordkeeping by these agencies.  

The second part of the chapter presented the results regarding the court awards recovered 

by the fourteen organizations we examined.  These findings also illustrate recordkeeping 

problems and inconsistencies.  The following chapter provides further discussion of all of 

these findings.  It also explores other problems associated with the Equal Access to 

Justice Act.  
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Chapter Five: Discussion 

 
 

The previous chapter raised some interesting and perhaps troubling questions 

about the implementation of the Equal Access to Justice Act.  This chapter presents a 

discussion of these questions and other problems associated with the statute.  First, the 

chapter summarizes the findings of the study.  Next, the chapter discusses EAJA 

recordkeeping, both by federal land management agencies and by the NGOs which 

received EAJA awards.  Finally, the chapter moves into a discussion of some of the 

unintended consequences of the statute.   

 

Land Management Agencies 

 The first objective of this study was to examine the extent to which the Equal 

Access to Justice Act affects federal land management agencies.  While the findings of 

the study do not present the entire picture, our study does provide a glimpse at several of 

the law’s outcomes. 

 The Forest Service was responsible for paying over $6.1 million in EAJA court 

awards from 1999 through 2005.  While it is unclear if the dollar amount of fees paid by 

the agency each year is increasing, 2004 and 2005 were the two years in which the largest 

total dollar amount of EAJA payments was awarded.  Region 1 (Northern Region) of the 

agency is experiencing both the largest number of EAJA award payments and the largest 

total dollar amount of payments.   Environmental groups are recovering the largest 

number of award payments from the Forest Service.  In fact, 69 percent of the awards 

attributable to a fee recipient were recovered by an environmental organization.  Forest 

Guardians, the Idaho Sporting Congress, and Earthjustice recovered the largest number of 

awards from the agency.   

 The dollar amount of Equal Access to Justice Act awards resulting from suits 

against the Bureau of Land Management generally increased from 1991 through 2005.  

These EAJA awards totaled over $2.5 million dollars over the fifteen year period.  

Interestingly, this total is less than half of the $6.1 million paid by the Forest Service over 

just a seven year period.  Unlike the Forest Service, the BLM paid a large number of 
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small (less than $1,000) EAJA payments.  Approximately, 68 percent of the payments 

made by the BLM were for less than $5,000.  Individuals recovered the largest number of 

EAJA awards from the BLM, however, the dollar amount recovered by individuals 

accounted for only nine percent of the total EAJA awards.  Environmental organizations 

and attorneys/law firms were responsible for 27 and 39 percent of the total dollar amount 

of EAJA payments respectively.  The Klamath Siskiyou Wildlands Center recovered the 

largest number of EAJA payments from the BLM.   

 The Department of Justice’s records were not consistent with either the records 

provided by the Forest Service or those provided by the BLM.  According to the data 

provided by the DOJ, the Forest Service, BLM, NPS, USFWS, the Department of 

Agriculture, and the Department of the Interior were responsible for paying over $24.4 

million dollars in EAJA awards from 1989 through 2006.  The DOJ records also suggest 

that the Forest Service is paying a larger share of the EAJA payments than any of the 

other agencies.  The DOJ records indicate that the size of EAJA awards varies 

considerably.  However, nine award payments for over $300,000, including three for over 

$1 million, were reported by the DOJ.  Environmental organizations recovered the largest 

number of awards by far, although environmental organizations and individuals 

recovered approximately equal dollar amounts in EAJA awards.  According to the DOJ 

records, Forest Guardians and the Sierra Club/SCLDF recovered the largest number of 

EAJA awards from the land management agencies.   

 

EAJA Award/Fee Recipients  

The second objective of this study was to examine EAJA award recipients and the extent 

of the awards recovered by those entities.  Our findings identified fourteen common fee 

recipients, all of which were environmental organizations.  Each of these organizations 

was either frequently a plaintiff in a case which resulted in EAJA awards and/or received 

multiple EAJA awards.  Many of these fourteen environmental organizations recovered 

EAJA awards from more than one of the land management agencies.  For example, the 

League of Wilderness Defenders and Earthjustice recovered court fees from both the 

Forest Service and the BLM.  Only seven of these organizations explicitly reported 

receiving court awards (which can not all be attributed to the EAJA) on at least one of 
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their last three tax returns.  The percentage of each organization’s annual revenues that 

these court awards represented varied considerably.  For example, court awards 

represented 0.2 percent of Heartwood’s annual revenues and over 50 percent of the 

League of Wilderness Defenders’ annual revenues.  Altogether, the fourteen 

environmental organizations recovered at least $1,485,582 from the Forest Service from 

1999 through 2005 and $355,111 from the BLM over the fifteen year period from 1989 

through 2006.   

 The identification of the fourteen common fee recipients was perhaps one of the 

most interesting findings of our study.  The relationship of this finding to another piece of 

research is quite compelling.  Recently a group of researchers examined litigation 

involving the Forest Service from 1989 through 2002 to identify characteristics of the 

litigants instituting suits against the agency (Gambino, Malmsheimer, Floyd, & Keele, 

under review).  One important part of the study identified the twelve most frequent 

parties opposing the Forest Service in these cases.  Interestingly, ten of the fourteen 

organizations we examined as common fee recipients were included on Gambino et al.’s 

list of frequent litigators (Table 5.1).  Together, these two findings suggest that the 

organizations which are most frequently instituting litigation against the Forest Service 

are receiving multiple EAJA payments.  The relationship between frequent litigators and 

EAJA award recipients is an important finding in this study.  
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Table 5.1 Common fee recipients with indication as to which also appear on Gambino et al.’s list of 
twelve most frequent parties opposing the Forest Service.    
 
Organization 

American Wildlands† 
Center for Biological Diversity† 
Earthjustice† 
Forest Guardians† 
Heartwood† (includes Kentucky Heartwood) 
Idaho Sporting Congress† 
Kettle Range Conservation Group† 
Klamath Siskiyou Wildlands Center  
League of Wilderness Defenders 
Native Ecosystems Council† 
Oregon Natural Resources Council 
Sierra Club† 
Swan View Coalition 
The Ecology Center† 
† also appears on Gambino et al. list of serial 
litigants 

 

Agency Recordkeeping  

The first objective of this study, to examine the extent to which the EAJA affects 

land management agencies, also sought to examine the method of EAJA-related 

recordkeeping employed by the federal agencies and also examine the completeness of 

those records.  This study identified a number of problems with the quality, accuracy, and 

presentation of the records maintained by the federal entities.  The following are the 

recordkeeping problems which will be discussed:   

• Each federal entity uses unique recordkeeping method/procedures  

• Inconsistent records 

• Incomplete records  

• Listing fee recipients by attorney/law firm rather than plaintiff 

• EAJA payments may not be separated from settlements 

• Disclosure of the agency records via the Freedom of Information Act 
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One of the first problems that became apparent in this study is that each federal 

entity uses a unique recordkeeping method or procedures.  While we are assuming that 

each agency uses some form of an electronic data management system, each agency is 

collecting unique data for those systems. Our FOIA request asked for the case name, 

date, and citation for each case in which attorney fees were recovered by plaintiffs from 

the agency from 1990 through 2005.  We also requested a copy of documents referencing 

the amount of fees paid out by the agency and a record of what groups/individuals 

recovered those fee payments over the same time period.  

The responses from the federal agencies and the DOJ demonstrated that each 

entity does not maintain each of these pieces of information.  For example, the BLM and 

the USFWS were not able to provide case names or federal docket numbers for any of the 

EAJA suits.  However, the Forest Service provided all of this information as well as 

information regarding the federal district court in which each suit originated. The worst 

problems were evident in the National Park Service’s recordkeeping procedures.  The 

NPS informed us that they had no “object code” to search their electronic files to gather 

the records we requested.  We must assume that the NPS is not recording payments made 

under the authority of the EAJA in an identifiable manner.  Differing recordkeeping 

procedures were also seen within agencies.  For example, Forest Service Region 6 

presented information about court awards under two categories: “EAJA fees/costs paid” 

and “amount of fees/costs paid.”  The remainder of the regions only provided information 

about EAJA fees/costs paid.   

 Another recordkeeping problem that we encountered was inconsistencies between 

sets of records which conveyed the same information.  This problem first came to light 

when we compared the information obtained from the Forest Service FOIA request to the 

information from the congressional request.  Both the records provided in response to our 

FOIA request and the records provided to Congress were prepared by the Forest Service.  

However, there was nearly a $1 million discrepancy between the two sets of records in 

regards to the total dollar amount paid out by the Forest Service in EAJA payments.  

 The Department of Justice’s records were also inconsistent with agency records. 

For example, the DOJ and the Forest Service records for total EAJA fees paid from 1999 

through 2005 differed by approximately $2.5 million.  The largest discrepancies between 
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the two data sets were for years 2004 and 2005, indicating that the two sets of records are 

becoming more inconsistent. Also, many of the case names, fee recipients, and dates of 

payment recorded by the Forest Service were not in agreement with the information 

recorded by the DOJ.    

 There were also inconsistencies between the DOJ and the BLM records.  

According to the two sets of records, the total dollar amount paid out by the BLM from 

1991 through 2005 in EAJA payments differed by over $0.5 million.   The BLM records 

indicate that the agency paid EAJA fees in each year of the fourteen year period, while 

the DOJ records show that the agency only paid fees in seven of those years.   

Incomplete records were a third recordkeeping problem that emerged from our 

study.  While the Forest Service provided the most thorough response to our request, 

several of the records the agency provided were incomplete.  For example, Forest Service 

Region 2 did not provide data for 1999 or 2000 and Forest Service Region 8 did not 

provide data for 2005.   A fee recipient was not listed or was listed as unknown for 

several of the Forest Service EAJA payment suits.  Also, a year of payment was not 

recorded for one payment totaling $75,000.  The DOJ also had incomplete records.  For 

example, fourteen of the payments had an unknown or missing fee recipient.    

While reviewing the response from the BLM, it became apparent that the agency 

records fee recipients of court awards according to the attorney or law firm that 

represented the plaintiff.  While this practice may not create a problem for the agency, the 

problems it created for our study are obvious.  One of the primary objectives of this study 

was to identify common EAJA award recipients.   Of the 260 total EAJA payments made 

by the BLM, only 62 listed an organization or company as the fee recipient.  The 198 

other payments were recorded by the BLM as being recovered by individuals or law 

firms.  Absent a court case name, docket number, or other information identifying the 

plaintiffs, this method of recording made it nearly impossible to determine which 

organizations were using the EAJA to recover attorney costs.  Thus, this recordkeeping 

procedure employed by the BLM most likely caused our study to underestimate the 

number and dollar amount of EAJA payments recovered by the NGOs.    

Our study also found that agencies may have difficulty separating court awards 

made under the authority of EAJA from other legal settlements.  For example, in its final 



75 

response to our FOIA request, the Forest Service explained that it does not track EAJA 

court awards as a separate category.  In effect, the agency was unable to ensure us that all 

of the payments disclosed in their final response were made under the authority of the 

EAJA.  The same problem occurred in the response from the DOJ.  The DOJ 

acknowledged that the provided case list may not include every responsive case or may 

include cases that were not responsive to our FOIA request.   The inability to separate 

EAJA court awards from settlements with certainty creates a problem for this study.  

While the agencies are unable to ensure the completeness of their responses, we must 

assume that we have been provided with the most accurate and complete information.    

 While this study did not seek to examine the process for disclosing agency 

records, problems with this disclosure process emerged.  The Freedom of Information 

Act request required the four federal land management agencies and the Department of 

Justice to search their records and disclose those records to a segment of the public.  

Although we did not set out to examine the FOIA, this disclosure process is a part of 

agency recordkeeping and as such will be discussed below.     

Throughout the FOIA process, we encountered time delays, cost complexities, 

and other difficulties.  First, as previously discussed, agencies have twenty business days 

to respond to FOIA requests and may extend this response time by ten additional business 

days when the agency needs to collect records from field offices, the request involves a 

“voluminous” amount of records, or the agency must consult with another agency in 

order to respond.  None of the five federal agencies we requested information from were 

able to provide us with a final response within either the twenty or thirty day timeline.  In 

fact, the number of working days to fill our request ranged from 37 days for the Forest 

Service to 125 days for the DOJ.   

The FOIA process also entailed problems associated with the cost of the requests.  

When the request was submitted to each federal entity, we also requested a waiver of all 

fees associated with the costs of processing the request.  The Freedom of Information 

Reform Act of 198619 established the current fee waiver standard.  The Act provides that, 

“Documents shall be furnished without any charge or at a charge reduced below the fees 

established under clause (ii) if disclosure of the information is in the public interest 

                                                 
19 Pub. L. No. 99-570, §§ 1801-1804 
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because it is likely to contribute significantly to public understanding of the operations of 

activities of the government and is not primarily in the commercial interest of the 

requester.”  Our FOIA request specified that we were affiliated with a university, that the 

request was for scholarly research, and that the information would not be used for a 

commercial purpose.  While, the Forest Service, USFWS, and the DOJ accepted this fee 

waiver request, the fee waiver was denied by the BLM and the NPS.  As provided in 

Chapter Three, each agency cited different reasons for denying our request.  The resulting 

correspondence regarding the fee waiver request denial further slowed the FOIA process.  

The resulting charges from the FOIA process totaled $470.60 for 23 pages of information 

from the BLM.     

One of the most difficult problems associated with the FOIA requests was not 

easy to document.  We found the correspondence between ourselves and the federal 

entities to be both frustrating and irritating.  The following examples illustrate some of 

the frustrating problems we encountered while corresponding with the agencies and the 

DOJ:  

• The BLM contact person that we were assigned within the agency was difficult 

to reach via telephone.  Many of our phone calls and voicemail messages were 

not returned.   

• During phone conversations with the BLM after our request, we were told that 

our request could cost nearly $3,000 and could contain over 843 pages of 

information.   

• The USFWS notified us that our request had been forwarded to the Department 

of the Interior Office of the Solicitor.  However, when we contacted the Office 

of the Solicitor, the two employees whose contact information was provided to 

us by the USFWS had not received any information regarding our request.  The 

Office of the Solicitor instructed us to contact a third employee regarding our 

request.  This third employee also had no knowledge of the request and was 

difficult to contact.  In fact, only after contacting a supervisor were our phone 

calls returned.  Upon returning our call, the employee suggested that we contact 

two new employees in regards to the status of our request.   
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• After being informed that our request to the USFWS was being processed and 

would be completed soon, we were not updated on the status of our request for 

over a month.  We again had to initiate contact with the agency to determine the 

status of our request.   

• The DOJ mailed a letter dated October 11, 2006 which acknowledged our FOIA 

request.  No other correspondence was received from the DOJ for 92 workdays 

and then we only received a phone call in which the DOJ asked us if we were 

still interested in the requested information.   

 

The FOIA is the legal process for obtaining information from the federal 

government.  However, the time delays, cost uncertainties, and frustrations encountered 

while attempting to obtain EAJA-related records show that the process is far from 

perfect.  Taking into consideration the problems associated with the FOIA, it is important 

to recognize the tradeoffs associated with the provision of timely information to the 

public.  Each FOIA request costs agencies both valuable time and money to prepare.  

While, agencies should attempt to eliminate the bureaucratic correspondence problems 

and work to provide timely information to the public, the costs associating with each 

request must also be considered.  In light of the these tradeoffs, federal entities should 

self-examine and improve their procedures for handling FOIA requests to prevent 

members of the public from resorting to legal suits to force FOIA compliance.   

 

Litigant and IRS Recordkeeping 

The second objective of this study, to examine the extent to which the EAJA 

affects fee recipients, also sought to examine the method of recording court awards that 

each fee recipient employed.  Our study also revealed inconsistencies with the 

recordkeeping required of organizations by the IRS.  First, of the fourteen organizations 

we identified as frequent litigants or common fee recipients, only seven explicitly 

reported court awards on their tax returns. This finding raises several important 

questions:  

• Are all tax-exempt organizations recording income received from court awards? 

• If so, where on the tax return are the organizations recording this income? 
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• Should the IRS require tax-exempt organizations to more fully disclose their 

litigation activities and court awards?  

 

The IRS requires any organization to list all income from all sources on its tax 

return.  Therefore, any recovered legal fees should be recorded in some manner on each 

organization’s tax return.  However, while examining the instruction manual for filing 

Form 990s, we could not locate any language which specified the manner in which tax 

exempt organizations should record income from court awards.  Therefore, while it is 

apparent that the IRS requires organizations to report court awards, it is not apparent 

where on its tax return an organization is to report the awards.  Since the IRS does not 

require tax exempt organizations to distinguish court award income from other income, it 

is impossible to determine if and how organizations are reporting court awards.   

A number of the tax exempt organizations recognized by the IRS engage in 

litigation.  Legal aid organizations, civil rights defense organizations, and public interest 

law firms are types of litigating organizations that may qualify for tax exempt status.  

Public interest law firms handle cases which present issues of importance to the public, 

but which, because of economic infeasibility, would not usually be handled by a 

traditional law firm.   

The IRS places additional requirements on public interest law firms.  The IRS 

applies the public interest law firm guidelines to “all organizations which directly engage 

in litigation as a substantial part of their activities, for what they determine is in the 

public good in some chosen area of public interest. Such as, the preservation of the 

environment and protection of consumer interests20.”  One additional requirement that the 

IRS places on public interest law firms is that these organizations must attach a statement 

listing all the cases in litigation or that have been litigated during the tax year.  These 

organizations are also required to report all fees sought and recovered in each case.   

An additional requirement establishes that the litigation performed by a public 

interest law firm “must be designed to present a position on behalf of the public at large 

on matters of public interest21.”  The IRS has also enacted guidelines for public interest 

                                                 
20 Internal Revenue Manual, 4.76.9.1 (04-01-2003) 
21 Internal Revenue Manual, 4.76.9.3 (04-01-2003) 
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law firms which establish that “the total amount of all attorneys’ fees, both court awarded 

and from clients, must not exceed 50 percent of the total cost of the organization’s legal 

function operations.22”  The litigation and fee reports required by the IRS, allow an 

organization to detail how its litigation serves a public interest and demonstrate that the 

court awards do not exceed 50 percent of its total legal function operations.   

Clearly, the IRS places additional requirements on tax-exempt organizations 

which are dedicated to litigious activities.  The IRS has determined that these 

organizations should have additional disclosure requirements.  The litigation report and 

the fee report requirements allow both the IRS and the public to better monitor the 

litigation activities of an organization.  While most of the fourteen organizations we 

examined were not classified as public interest law firms, many of them do seem to 

directly engage in litigation as a substantial part of their activities.  Should the IRS also 

require that these organizations disclose their litigation activities?  

The IRS has recognized that some tax exempt environmental organizations 

engage in litigation to further their goals.  In 1980, the IRS issued a ruling concerning 

environmental organizations which engaged in litigation as plaintiffs.  The environmental 

organization at issue in the ruling differed from a public interest law firm because it did 

not maintain staff attorneys or provide legal representation to others.  The organization’s 

primary activity was to institute litigation to protect environmental quality.  The IRS 

considers public interest law firms to be charitable organizations because the 

representation provided by these firms would not usually be available from private 

attorneys (due to the economic infeasibility of handling the cases).  Thus, the litigation 

and legal representation by these firms is a charitable service.  However, the litigation 

instituted by environmental organizations is not providing a charitable service.    The 

issue before the IRS was whether an organization, that institutes and maintains 

environmental litigation under these circumstances, operates exclusively for charitable 

purposes within the meaning of section 501(c)3.   

In Revenue Ruling 80-278,23 the Service reasoned that “the issue is whether the 

particular activity undertaken by the organization is appropriately in furtherance of the 

                                                 
22 Internal Revenue Manual, 4.76.9.5 (04-01-2003)   
23 Rev. Rul. 80-278, 1980-2 C.B. 175  
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organization's exempt purpose, not whether that particular activity in and of itself would 

be considered charitable.  The revenue ruling developed the following three-part test to 

determine whether an organization’s activities are consistent with 501(c)3 exemption:  

  
The organization's activities will be considered permissible under 
section 501(c)3 if: (1) The purpose of the organization is charitable; 
(2) the activities are not illegal, contrary to a clearly defined and 
established public policy, or in conflict with express statutory 
restrictions; and (3) the activities are in furtherance of the 
organization's exempt purpose and are reasonably related to the 
accomplishment of that purpose. (Rev. Rul. 80-278, 1980-2 C.B. 175) 
 
The ruling went on to find that (1) the purpose of the organization, to preserve the 

environment, was charitable; (2) the litigation was neither illegal nor contrary to public 

policy; and, (3) the litigation was a means of accomplishing the organization’s purpose.   

Thus, the IRS has ruled that environmental organizations which institute litigation under 

these circumstances qualify for federal tax exemption under section 501(c)3.  Clearly, the 

IRS is aware that numerous environmental and other tax exempt organizations are 

attempting to achieve their charitable purposes through the institution of litigation.  

However, the IRS is not requiring that these organizations follow the same litigation and 

fee disclosure guidelines as public interest law firms.   

 

Unintended Consequences of the Equal Access to Justice Act 

The Equal Access to Justice Act provides a collection of potential incentives for 

the use of litigation including increasing the payoff potential and lowering the risk for 

plaintiffs.  Litigation and the EAJA may also allow litigants to delay land management 

actions and may provide litigants with an additional avenue for harassment.  Each of 

these criticisms of litigation and the EAJA will be discussed below.   

One of the most common criticisms of fee-shifting legislation such as the EAJA is 

the economic incentives that it provides potential plaintiffs.  Kagan (2001) suggests that 

the number of suits brought to trial is a function of how plaintiffs perceive the “stakes” in 

a lawsuit.  That is to say, the likelihood of success and the expected value of winning the 

suit contribute to the number of suits.  The EAJA and other one way fee-shifting statutes 

can produce above-cost fee reimbursements and/or settlements requiring transfer 



81 

payments or credit projects.  These monetary incentives lower the risks of bringing a suit 

and may be encouraging repeat plaintiffs and an increased number of suits.     

Litigation is inherently a high risk alternative for conflict resolution.  The 

substantial costs associated with both attorney fees and possible damage awards were one 

reason for the establishment of the EAJA.  However, the application of a one-way fee 

shifting statute reduces the risks for the plaintiff and increases the risks to government 

agencies.  The one-way fee shifting distinction in the EAJA is not between plaintiff and 

defendant; rather it is between the government and citizen.  While a citizen may recover 

fees as either a prevailing plaintiff or as a prevailing defendant, the government may 

never recover fees.  The Act reduces a plaintiff’s risks of litigation to such an extent that 

it creates an incentive for groups to choose this alternative for conflict resolution.   

Litigation is inherently a time-consuming and lengthy process.  Litigation caused 

delays can, in effect, ruin many land management actions such as salvage harvesting.  

Often litigation is used simply because a delay will terminate a proposed project or 

management alternative.  Delays also increase the costs of the litigation and decrease the 

morale of many involved agency personnel.  The separate fee hearing that the EAJA 

requires, may be providing yet another delay in the litigation process that interest groups 

may use to their advantage. 

Finally, another outcome created by the EAJA is that the Act provides litigants 

with an additional avenue of harassment.  The mere threat of litigation is often powerful 

enough to motivate an agency to withdraw or change a contested management project. 

While this threat of litigation exists absent the EAJA, fee-shifting increases the influence 

of threats, since agencies may be ordered to fund the contesting party’s suit.  Litigation 

also harasses the agency by diverting limited agency resources, such as human resources 

and funds, away from management projects.  Instead, these resources must be used to 

prepare an agency’s defense in court.  

 All of the previously mentioned incentives to litigate and outcomes of the EAJA 

and litigation also increase a plaintiff’s hope that an agency will settle or negotiate.  The 

increased cost, risks, and delays to the government may force an agency to settle the suit. 

These coerced settlements place the agency between a rock and a hard place and often 
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skew the settlement in favor of the plaintiff.  Often, these settlements also involve paying 

the litigant’s legal costs.   

While a number of these incentives and a number of the outcomes of litigation 

may have existed before the EAJA, the Act may have exaggerated these problems. Is the 

EAJA encouraging and rewarding litigation against land management agencies? In other 

words, is the Equal Access to Justice Act paying individuals and organizations to sue 

public land management agencies? We have determined that many of the groups 

receiving EAJA awards are also repeatedly bringing suits against the Forest Service (and 

one might assume against other federal land management agencies as well).  Based on the 

findings of this study, it is reasonable to conclude that the federal government is to some 

extent subsidizing these groups to sue federal land management agencies.   

As was discussed in Chapter Two, the Congressional intent behind the Equal 

Access to Justice Act was quite clear.  The overarching theme behind the statute’s 

passage was the prevention of excessive government regulation.  The three goals of the 

EAJA were to provide an incentive for citizens to contest excessive government 

regulation, provide more compensation for citizens who were injured by government 

actions, and deter excessive and overreaching regulation by federal agencies.  Bill 

sponsor Pete V. Domenici stated that the purpose of the bill was “to redress the balance 

between the government acting in its discretionary capacity and the individual” (Hearings 

on S. 265 (1980).  

The early use of the EAJA suggested that the law’s use was at variance with 

congressional intent.  After examining EAJA suits decided between 1980 and 1990, 

Mezey and Olson (1993) found that the law was used to challenge regulation in only 8.2 

percent of the cases.   While Congress expected the Act to be used to challenge excessive 

regulation, the law’s broad language left it quite vulnerable to varying interpretations by 

litigants, lawyers, and judges.  

This study did not attempt to examine the entirety of the legal decisions involving 

EAJA; rather it just examined EAJA litigation involving four federal land management 

agencies.  It is important to note that these federal land management agencies do not 

typically regulate individuals or businesses.  While agencies such as the Environmental 

Protection Agency (EPA) engage in regulation, the Forest Service, NPS, and the BLM do 
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not.  The one exception to this rule may be the USFWS, which while enforcing the 

Endangered Species Act may assume a more regulatory role.   Legal actions directed 

against these land management agencies most likely are not being brought by individuals 

or small businesses contesting excessive government regulation.  Rather, the suits are 

likely being brought by interest groups and individuals challenging agency decision-

making.   

During hearings surrounding the EAJA, numerous agencies including the EPA 

warned Congress of the bill’s potential to encourage excessive interference with agency 

decision-making (Mezey & Olson, 1993).  Whether Congress disregarded or 

underestimated these concerns is unknown.  However, it is clear that the manner in which 

the statute is being used today is outside of its original intent.  If a bill arose in Congress 

today that was intended to be used in this manner, the conversation surrounding the bill 

would entail a much different discussion than the discussion that surrounded the EAJA.   

It is important to differentiate between suits brought to challenge regulation and 

those instituted to challenge agency decision-making.  The EAJA was intended to allow 

plaintiffs access to the legal system to challenge excessive regulation by the federal 

government.  When EAJA awards are awarded to eligible plaintiffs successfully 

challenging unnecessary regulation, the government is funding litigation that corrects an 

agency wrong.  Regulatory over-reaching by the government may harm individuals by 

limiting property development rights, limiting business activities, or restricting other 

rights.  The EAJA was designed to help and should be available to those who are 

challenging harmful and over-reaching regulation.  Many would consider this to be an 

appropriate use of the statute and taxpayer dollars.   

However, suits that are instituted to alter an agency’s decision because an 

organization does not agree with that decision may not be the use of the EAJA that 

Congress envisioned.  Congress has provided land management agencies the authority to 

make discretionary land management decisions.   While an organization has a right to 

legally contest agency decisions, we must decide if these organizations are allowed to do 

so at the taxpayer’s expense.  We should be explicitly discussing these new uses of the 

EAJA in the natural resources arena, rather than ignoring the mutation of the law.   
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The EAJA serves as an important tool to overcome the economic obstacles one 

may face when attempting to challenge the government.  The opportunities that the law 

provides are an important part of our system of government and law.  Many may think 

that subsidizing litigation against land management agencies through the EAJA is a 

valuable use of our resources.  However, we have not yet explicitly chosen via a policy 

decision to recognize or support this new purpose of the EAJA.  The discussion 

surrounding the mutation of the EAJA in the natural resources arena must recognize both 

the benefits and consequences of subsidizing litigants to challenge agency decisions.    

Some would argue that these decision-challenging suits are brought in the public 

interest; however, it is difficult to assume that these organizations represent the public as 

a whole.  The organizations that were identified as having recovered EAJA awards are 

environmental special interest groups.  It is hard to presume that these organizations do 

not in fact, have a ‘special interest’ in mind.  Greve (1990) argues that individuals are 

“terrible at judging the interest of others, including (and especially) “public” interests” (p. 

344).   

To illustrate this point we examine the Sierra Club’s position regarding timber 

harvesting on federal lands.   The Sierra Club, which often litigates in the public interest,  

advocates “an end to all commercial logging on these [federal] lands” (Sierra Club, Sierra 

Club Policies, Commercial Logging on Federal Lands, para. 1).  It is difficult to assume 

that this position represents the public interest in all circumstances.  For example, is it in 

the public interest to prohibit commercial logging after a natural disaster such as a fire or 

a hurricane?  Is the public as a whole supportive of a ban on commercial harvests that are 

implemented in order to benefit game species and other wildlife?   Is even the majority of 

the public supportive?  This example illustrates the complexities associated with 

assuming EAJA subsidized litigation is being brought in the public interest.  It is entirely 

possible that private monetary rewards, not altruistic motives, are driving the use of the 

litigation (Barnett & Terrell, 2001; Fein, 1984; Greve, 1990).   

Another factor to consider when discussing whether we should subsidize litigation 

against land management agencies is whether the litigation improves agency decision-

making.  While numerous studies have researched trends in Forest Service litigation, 

none have attempted to determine if litigation has improved decision-making within the 
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agency.  We are unaware of any studies which have examined the effect of litigation on 

the quality of land management agency decision-making.  

Is there any reason to assume that EAJA subsidized litigation (or any litigation) 

will improve agency decision-making?  Litigation takes land management decision-

making out of the hands of land managers and places the process in courtrooms.  While 

Congress and the Supreme Court have afforded protections for the discretionary 

decisions of agencies through the Administrative Procedures Act24 and the Chevron,25 

decision, litigation has the potential to place land management decisions in the hands of 

litigants, attorneys, and judges.  It is nearly impossible to assume that the often 

unpredictable outcomes of litigation lead to better land management decisions.   

Some would counter this argument by emphasizing the lawsuits which the Forest 

Service or another agency loses.  Those employing this argument would contend that if a 

court finds that the agency did something wrong then the litigation has led to better 

decision-making.  However, this is not always true.  For example, if the agency loses the 

case due to a procedural error, the litigation has most likely not resulted in improved 

decision-making.  Procedural or paperwork wrongs may delay decisions, but correcting 

these wrongs does not necessarily substantively improve the decision.  Truly, there is no 

way of knowing how litigation affects the quality of agency decisions, but one certainly 

should not assume that litigation improves these decisions.   

 It is important to note that the agencies may be winning most of the suits brought 

against them.  Researchers examining Forest Service litigation found that the agency won 

73 percent of the cases where the final outcome was decided by a judge or panel of 

judges (Keele et al., 2006, p. 198).  This suggests that the Forest Service is making 

discretionary land management decisions that are within the law.  Should we continue to 

allow repeat litigants to continue to harass and contest these agency decisions with the 

hope that litigation will improve decision-making?  At the least, we should discuss and 

recognize the new uses of the EAJA in the policy arena.   

                                                 
24 5 U.S.C. §551-599 
25 Chevron U.S.A. v Natural Resources Defense Council 467 U.S. 837 (1984).  The Supreme Court found 
that in the case of ambiguous statutes, if an agency’s decision is based upon a reasonable interpretation of 
that statute, then courts must defer to the agency decision.   
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While this study has highlighted some of the incentives to litigate or unintended 

outcomes of the EAJA, it is important to note that much of the litigation directed against 

these federal agencies may continue absent the EAJA.  Although the Act may be 

providing organizations with an incentive to bring litigation, other factors are probably 

providing equally valid or more powerful reasons to litigate.  First, a number of 

organizations are formed for the purpose of bringing this type of public interest litigation.   

Earthjustice and similar organizations would most likely continue to file suits against 

land management agencies even if the EAJA was revoked.  Also, certain land 

management projects are so offensive to some organizations that the organizations would 

file suit and stop at nothing to halt these projects.  Most importantly, environmental 

organizations have found that litigation is an effective policy forum.  The use of the 

judicial system is an alternative to seeking assistance through Congress.  Currently, 

environmental Litigation may be a more effective and less costly alternative than 

lobbying efforts to amend or enact environmental or land management statutes.   

This study did not attempt to place the EAJA in context with these other 

incentives to litigate.  The Equal Access to Justice Act is certainly only one part of the 

legal environment surrounding land management agencies.  It is impossible to determine 

how many legal actions would have been prevented absent a law such as the EAJA.  It is 

also impossible to determine which environmental organizations would continue bringing 

litigation against land if the EAJA was eliminated.  While the EAJA may be partially to 

blame, the law cannot be faulted for the entirety of the litigation directed against the 

Forest Service and other land management agencies.   

 

Conclusion 

This chapter discussed several of this study’s important findings. It also examined 

problems associated with the associated with agency and litigant recordkeeping.  

Unintended consequences of the EAJA were also discussed.  The final chapter uses this 

discussion to provide several conclusions.   
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Chapter Six: Conclusion 
 

 

Research and other interest surrounding the increasing use of litigation as a tool to 

influence land management agency decisions continues to expand.  The use of litigation 

to alter agency decision-making has been most thoroughly documented within the Forest 

Service.  Court awards are one important aspect of this litigation process.  The Equal 

Access to Justice Act, which allows successful litigants to recover attorney fees and other 

legal expenses from the federal government, has come under much scrutiny in 

discussions surrounding Forest Service litigation.  In spite of increasing interest 

surrounding the relationship between litigation directed at land management agencies and 

the EAJA, no empirical research had ever attempted to examine this issue.  This two part 

exploratory study used records obtained from land management agencies through the 

Freedom of Information Act and publicly available tax return records to examine several 

parts of the EAJA’s role in land management litigation.  These records provided 

empirical information regarding the extent to which the EAJA affects land management 

agencies as well as information regarding which entities were recovering EAJA awards.   

According to agency records, the Forest Service paid out over $6 million in EAJA 

awards from 1999 through 2005.  Agency records also showed that the Bureau of Land 

Management paid over $2.5 million dollars in EAJA awards from 1991 through 2005.  

Both the National Park Service and the U.S. Fish and Wildlife Service were unable to 

provide usable records regarding the amount of fees paid by each respective agency.  The 

study revealed several recordkeeping problems associated with the EAJA and also 

identified a number of unintended consequences of the statute.  The study also found that 

the entities receiving the largest number of EAJA awards were all tax-exempt 

environmental organizations.  Interestingly, ten of the fourteen organizations that were 

examined for having received multiple EAJA awards also appear on Gambino et al.’s 

(under review) list of frequent Forest Service litigators.  While this finding suggests that 

the EAJA may be providing a monetary incentive for these organizations to institute 

litigation against land management agencies, further research is needed to understand the 

degree to which this is happening.     
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 This chapter suggests possible solutions for resolving several of the problems 

associated with the EAJA that we identified in this study and also provides 

recommendations for future research.   

 

Suggestions for Reducing Potential Abuses of the EAJA  

 While we do not know to what degree the EAJA is serving as an incentive for 

organizations to institute litigation against land management agencies, we can suggest 

solutions for reducing potential abuses of the statute.  A number of the organizations that 

recovered multiple EAJA awards are well-funded.  It is important to note that even in the 

absence of the EAJA, these litigants might still bring the same number of suits against 

agencies.  The following four suggestions may not result in fewer suits against the Forest 

Service and other agencies, but should minimize several of the unintended consequences 

of the EAJA that were discussed in the previous chapter.  The following suggestions will 

be discussed:  

• Add a means test to the EAJA eligibility requirements for tax-exempt 501(c)3 

organizations.   

• Require litigants to post a bond to cover the costs of delaying land management 

projects 

• Scrutinize attorney compensation to ensure that litigants are not receiving above-

cost reimbursements under the EAJA 

• Litigants should only be allowed to recover a percentage of their court costs if 

they prevail on only a percentage of the legal counts they raise in a suit 

 

 The first suggestion to reduce potential abuses of the EAJA in land management 

litigation is to add a means test to the eligibility requirements for tax-exempt 501(c)3 

organizations.  The EAJA was intended to “equalize the litigating strength between 

private litigants of modest means and the federal government with the substantial 

resources it can marshal” (Sisk, 1994, p. 296).  In other words, the EAJA designed to 

level the playing field and assist those who may not be able to afford the legal process.  

Congress required that only individuals with a net worth of $2 million or less be eligible 

for EAJA awards.  The statute also stipulates that only associations and organizations 
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with a net worth of $7 million or less are eligible to recover legal fees.  However, the 

EAJA does not base the award eligibility of 501(c)3 organizations on a means test.  The 

statute only requires that 501(c)3 organizations employ less than 500 employees.   

 Should well-funded 501(c)3 organizations be required to meet the same financial 

requirements of other organizations and associations in order to qualify for EAJA 

awards?  Sisk (1994) argues that the reason behind the exception for tax-exempt 

organizations is evident.  Sisk argues that a tax-exempt organization uses its funds to 

pursue charitable purposes.  Congress determined that the “public interest is better served 

by allowing that [tax-exempt] organization to be reimbursed under the EAJA so that its 

funds may be devoted to its charitable purpose rather than expended on legal expenses 

necessitated by unjustifiable government action” (Sisk, 1994, p. 328).  As was discussed 

in the previous chapter, the litigation brought against land management agencies is 

typically not challenging “unjustifiable government action” or harmful regulation.  This 

makes the net worth exception for tax-exempt organizations contesting land management 

decisions seem less appropriate.  

 Furthermore, many of the environmental organizations using litigation as a tool to 

affect land management decisions claim that litigation is used in furtherance of their 

exempt or charitable purpose (see Chapter Five).  In other words, they are using litigation 

to achieve their exempt purpose of environmental protection, conservation, etc.  This 

eliminates the need to free these organization’s funds for charitable purposes.  Thus, it 

eliminates the need to except these organizations from net worth EAJA eligibility 

requirements.   

 It is important to note that only 501(c)3 organizations are excepted from the 

EAJA’s net worth requirements.  Tax-exempt 501(c)4 organizations are required to meet 

the net worth requirements in order to be eligible for court awards under the EAJA.  The 

Sierra Club is a 501(c)4 organization that is required to meet the $7 million or less means 

test.  The Sierra Club is not an eligible EAJA recipient due to its net worth (A. Miller, 

2001). As was discussed earlier, the most likely explanation for the awards recorded by 

agencies as having been recovered by the ineligible Sierra Club involves another arm of 

the Sierra Club, the Sierra Club Legal Defense Fund.  The Sierra Club Legal Defense 

Fund, a 501(c)3 was formed in 1971.  The Sierra Club Legal Defense Fund brought 
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litigation under the name of the Sierra Club and thus recovered EAJA awards under the 

name of the Sierra Club.  This occurred until 1997 when the Sierra Club Legal Defense 

Fund changed its name to Earthjustice.   

 The second suggestion that would alleviate a number of the unintended 

consequences of the EAJA is to require litigants to post a bond to cover the costs of 

delaying land management projects.  Since the EAJA is a one-way fee-shifting statute, 

the government is forced to assume nearly 100 percent of the risk involved in legal suits.  

A bond requirement would help to level the playing field by forcing plaintiffs to assume 

at least a portion of the risk. Litigants which could not afford to post their own bond 

could use bonding agencies or bondsmen to offset economic obstacles.  Litigants would 

also be forced to more carefully choose which suits to bring against agencies.  Frivolous 

lawsuits would be deterred because litigants would lose the money posted if the agency 

won the suit.   

 Another suggestion to reduce unintended consequences of the EAJA is to ensure 

that organizations are not receiving above-cost reimbursements.  One of the most 

common criticisms of the EAJA and other fee-shifting statutes is the monetary incentives 

to litigate that these statutes provide.  For example, Chapter Two discussed a Clean Water 

Act suit26 in which the court endorsed awarding above-cost fees to a litigant.  Above-cost 

reimbursements encourage litigants to repeatedly bring frivolous suits against agencies.   

In order to eliminate the economic incentives provided by the EAJA, it is 

necessary to ensure that the court awards a litigant recovers do not exceed the legal 

expenses a litigant incurs. There is no doubt that it will require substantial recordkeeping 

changes; however, the manner in which attorneys are compensated must be more closely 

scrutinized.  The EAJA requires that a party must have “incurred” legal expenses in order 

to be eligible for a fee award.  However, there are no specific requirements or definitions 

surrounding this eligibility requirement.  For example, if a litigant is represented by a 

pro-bono attorney, have they “incurred” legal expenses? Has a litigant incurred legal 

expenses if they are represented by a public interest attorney who agrees to waive all 

legal expenses unless a court awards fees? The EAJA does not answer these questions.   

                                                 
26 Student Public Interest Research Group of New Jersey, Inc. v. AT &T Bell Laboratories, 842 F.2d 1436, 
1450 (3d Cir. 1988) 
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The manner in which attorneys are compensated should be more carefully 

scrutinized to eliminate above-cost reimbursements.  Organizations that use in-house 

staff attorneys who are not billing hours should not be allowed to recover fee awards 

based on the dollar amount that a private attorney would bill.  Also, groups which use 

public interest lawyers charging lower hourly rates should not recover legal fees based on 

rates charged by for-profit attorneys.  Eliminating above-cost court awards under the 

EAJA would most likely curtail a number of the statute’s potential abusers.    

The final suggestion for reducing EAJA abuses is to ensure that litigants only 

recover a percentage of their court costs if they prevail on only a percentage of the legal 

counts they raise in a suit.  In legal suits directed at land management agencies, it is 

common for plaintiffs to raise multiple counts or charges of agency wrongdoing.  The 

EAJA is a prevailing party statute, meaning that the plaintiff must have prevailed in some 

aspect of the case to be eligible to recover fees.  The plaintiffs are trying to ensure that 

they prevail on at least one count, so they throw everything but the kitchen sink at the 

agencies.  Not surprisingly, many of these counts can be frivolous in nature.   

Our suggestion for reducing EAJA abuses is best explained through an example.  

Assume that a plaintiff files a suit which raises ten counts against the Forest Service.  The 

judge decides in favor of the Forest Service on counts one through nine and in favor of 

the plaintiff on count number ten.  In other words, the Forest Service wins nine counts 

and loses one count.  However, this single count (count number ten) enjoins the land 

management project under dispute.  We suggest that the plaintiff should only be allowed 

to recover a percentage of their legal costs under the EAJA.  The EAJA award should not 

be based upon the final outcome of the project, (in our example the final outcome was 

that the project was enjoined) but rather on what percentage of the counts the plaintiff 

prevailed.  In our example, the litigant should be allowed to recover only the portion of 

their legal expenses which were used to support count number ten.  The legal expenses 

incurred while preparing counts one through nine should not be recovered from the 

Forest Service.   

This suggestion would reduce EAJA abuses by increasing the litigation risks to 

plaintiffs.  It would also discourage frivolous suits and frivolous charges or counts within 

suits.  Litigants would not risk wasting limited cost and time resources preparing 
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frivolous counts if the agency was likely to prevail on those counts.  Moreover, this 

suggestion addresses equity issues surrounding EAJA awards.  Is it equitable for an 

organization to receive 100 percent of its fees, if it only prevailed on ten percent of the 

counts it raised?   

These suggestions will not completely eliminate the abuses and perverse 

incentives of the EAJA.  Also, we cannot be sure that these suggestions will reduce the 

amount of litigation directed at land management agencies.  However, these ideas are a 

starting point for the discussion surrounding reform of the Equal Access to Justice Act.   

 

Recommendations for Future Research 

While we have provided a number of suggestions for reducing EAJA abuses, 

more research is needed to both understand and eliminate the problems associated with 

the statute.  This section presents our recommendations for future research.   

 In order to determine the appropriateness of providing organizations with EAJA 

awards for litigation against land management agencies, it is imperative that we 

understand how these suits are affecting agency decision-making.  Future research should 

examine the EAJA subsidized suits identified by this study and attempt to determine if 

these suits altered agency decisions or the decision-making process.  Without a better 

understanding of the positive and negative effects of litigation on agency decision-

making, it is difficult to conclusively remark on the appropriateness of EAJA awards.   

Throughout this study we felt that it would be interesting to examine a number of 

the EAJA award suits in greater detail.  While time restrictions impeded us from 

completing such research, future studies could use a case study approach to gather more 

information about the relationship between EAJA awards, litigants, and land management 

agencies.  A case study approach examining several EAJA award cases might be able to 

provide information regarding the actual legal expenses incurred by litigants and the 

government.  The study could examine the number of hours billed by both litigant and 

government attorneys and the rate at which these hours were billed.  While it would be 

difficult to determine the exact cost of the government’s defense, it could be estimated.  

The research should also attempt to quantify costs related to project injunctions or other 

court-related delays.  The case study could also review court records to determine the 
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dollar amount that litigants sought in EAJA fees and what amount the court awarded to 

each litigant.  The cost-related information gained from this research could be used to 

determine if litigants are indeed profiting from instituting litigation.  This research could 

also provide more information about the total costs incurred by the government for legal 

defense.   

Finally, future research could examine the procedures and standards used by 

agencies to record and track court awards and other legal expenses.  The inconsistent and 

incomplete records provided by the agencies in response to our FOIA request 

demonstrate recordkeeping discrepancies within the agencies.  It would be interesting to 

examine the government procedures related to legal recordkeeping and observe if these 

agencies are in agreement with those procedures.  It would also be helpful to compare the 

procedures employed by the agencies and the Department of Justice.  

 

The Equal Access to Justice Act and Federal Land Management 

 Litigation directed against the Forest Service and other federal land management 

agencies continues to increase.  Many of the entities instituting these suits are well-

funded environmental organizations.  These organizations are using “adversarial 

legalism” to effect federal land management policymaking.  These groups also resort to 

litigation as a means of dispute resolution.  Natural resources and public land disputes are 

extremely difficult to solve because the majority of these conflicts are based upon value 

differences.  We must ask if we should subsidize these value conflicts through the Equal 

Access to Justice Act.  It is important to remember that we can subsidize anything we 

want; in fact, we do it all the time.  However, if we choose to support this usage of the 

EAJA, we should be sure that we have fully considered and explicitly discussed both the 

benefits and consequences of doing so.   

 It is also important to recognize that it would be extremely difficult to amend the 

Equal Access to Justice Act.  The Act applies to not only environmental statutes, but to 

nearly all other federal statues.  The natural resources arena is only one small part of the 

EAJA’s applicability and use.   The most recent legislation surrounding the EAJA, the 
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Equal Access to Justice Act Reform Act of 200527 was introduced in 2005.  The bill 

would have required the government to pay attorneys fees to prevailing parties even 

when the government’s action was substantially justified and also would have increased 

the amount of fees a party can recover.  Although the bill died in committee, it illustrates 

that the most recent activity surrounding the EAJA attempted to expand the Act, rather 

than restrict its use.  While the concerns surrounding the use of the EAJA in the natural 

resources arena are considerable, we must recognize that legislation introduced to curtail 

the use of the EAJA is unlikely.    

 This study provided insight into the relationship between the Equal Access to 

Justice Act and federal land management.  “Paying litigants to sue certainly encourages 

legal action (Thomas, 2000, p. 9).  While our study supports the thoughts of Jack Ward 

Thomas, further research is needed to examine to what extent this is indeed true. We 

must continue to examine the mutation of the EAJA and investigate its role in the federal 

land management arena.   

 

                                                 
27GovTrack.us H.R. 435—109th Congress (2005): Equal Access to Justice Reform Act of 2005, 
GovTrack.us (database of federal legislation) (http://www.govtrack.us/congress/bill.xpd?bill=h109-435) 
(accessed Jul 8, 2007) 
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