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ABSTRACT

The primary challenge facing Virginia's water resource
managers is increased demand for water.
Many new
uses strain both the quantity and quality of water
supplies, while acts of nature such as droughts periodically escalate problems to crisis proportions. These
trends suggest that water management problems will
only grow in both number and severity if an appropriate legal and institutional structure is not developed to
handle water conflicts. This report presents a series
of alternatives for revising Virginia's water laws,
especially its water quantity management framework,
with commentaries on the proposed legislation.
Article 1 focuses on the adoption of a state water policy and sets out the requirements for developing a
State Water Plan, including the integration of water
use and water quality planning.
The administrative
functions of the State Board also are described, especially those concerned with coordination and planning.
Article 2 presents a management framework based on
the regulation of all water uses over an average of
10,000 gallons per day. Elements of the permit system
include conditions for obtaining a permit, choosing
between competing applications, authorization for interbas in transfers, compensation for forfeited rights, and
restrictions du ring declared water shortages.
Article 3 emphasizes the need to protect underground
water resources.
This section requires permits for
well construction, performance and compliance bonds,
and standards for well construction and abandonment.
Key words: Water Allocation, Water Law, Water Management, Water Permits, Water Policy, Water Rights,
Water Use, Reasonable Use, Beneficial Use, Groundwater Management, Public Trust Doctrine.
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INTRODUCTION
"A Water Code for Virginia" presents a series of alternatives for revising Virginia's water laws, especially
its water quantity management framework, in order to
ensure adequate water supplies for satisfying the Commonwealth's future social, economic, and environmental
needs.
Its premise is that the legal structure for
managing water in Virginia has not kept pace with the
past 35 years of rapid changes in population and technology and mounting cencern about environmental
problems.
Although Virginia's public officials have
worked diligently to manage water-related problems as
they arose, weaknesses in the existing law have
undermined their efforts. One of the challenges of the
1980s is for the state to identify the legal and institutional changes that are needed to support the Commonwealth's existing socioeconomic and environmental situation and yet be flexible enough to meet future
challenges associated with competition for water supplies and protection of water quality. Recognizing that
no one approach to change necessarily is "correct,"
the Act proposed by this water code offers a range of
alternative prov1s1ons for modifying administrative
structure, managing water quantity, regulating the
construction and operation of water wells, and protecting water quality. The ultimate goal of "A Water Code
for Virginia" is to mark several alternative routes to
meeting future needs, not to provide a single, detailed
road map for change.
If it increases awareness and
discussion of options for change and their implications,
this proposed Act will have attained a part of its goal.
Trends in Water Management Problems
The primary challenge facing Virginia's water resource
managers is increased demand for water to meet industrial, agricultural, domestic, and energy needs. During the first 350 years of its history, Virginia experienced few problems in meeting the water needs of its
citizens.
With only minor exceptions, the supply of
ground and surface waters exceeded demand in most
sections of the state, and conflicts over water rights
were rare.
Because of this lack of conflict, water
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supply responsibilities remained with individuals and
with units of local government.
In cases where conflicts did arise, the courts provided an adequate forum
for their resolution. The abundance of water combined
with small population size and low population density
meant that court decisions had little impact beyond the
parties involved in the litigation and served only as
precedents for future decisions of a similar nature.
The general population never felt the effects of either
the water problem or the judicial decision.
However, since 1950 the potential for conflict affecting
large segments of the state's population has increased.
Whereas the amount of water available for use has
remained relatively constant, the demand for water
since 1950 has risen at an ever-increasing rate. This
rise in demand has been difficult for some areas to
meet because the amount of surface water available for
withdrawals has decreased while there has been growing awareness of the need to preserve instream flows
for fish and wildlife, water-based recreation, navigation, and water quality purposes.
During this period, Virginia changed from a strictly
agrarian society to a more industrial one.
Many
industrial operations consume large quantities of water,
and the new high technology industries in particular
strain both the quantity and quality of water supplies.
In addition, energy production, which has been doubling about every 10 years, has increased the demand
for cooling water.
As a result demand has shifted
from agricultural to industrial uses. This shift would
not have been so dramatic if irrigation was more prevalent in Virginia. The relative abundance of water in
most years has not made irrigation a major agricultural
concern in the Commonwealth. However, recent technological advances that have rendered irrigation more
economically feasible and greater drought frequencies
have quickened interest in installing irrigation equipment. At the same time that agricultural and industrial uses have increased, domestic demand also has
risen.
Not only has the population grown, but
improvements in the standard of living have led to
increases in per capita water use.
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These trends suggest that water management problems
will only grow in both number and severity if an
appropriate legal and institutional structure is not
developed to handle water conflicts in a rational,
timely, and equitable manner.
However, changes in
water use activities that create stress for water al location mechanisms are not the only challenge water
resource managers must face. Acts of nature such as
droughts may escalate problems to crisis proportions.
These acts of nature are cyclical, unpredictable, and
usually do not last for long periods of time. Thus,
they have not provided the driving force for change in
the management of the state's water resources, and
responses to them have taken the form of temporary
accommodations rather than of permanent, long-term
solutions. It is only when the option of "doing nothing" has been removed from the decisionmaking process
by crisis conditions that legislators can withstand the
pressures of parochial constituency groups and implement reforms designed to prevent the crisis from turning into a catastrophy. Even under these conditions
of stress there still remains a tendency to defer action
on strategies designed to provide a more permanent
solution and to do the minimum necessary to relieve the
situation.
Many states
which
have successfully
adopted comprehensive water management systems were
only able to do so after a water crisis persisted for so
long that constituency groups acquiesced to the compromises necessary for significant and permanent
change. Past water crises have not persisted for sufficient lengths of time in Virginia to make permanent
change an absolute necessity.
Methodology
Five main ideas guided this research: (1) the need to
be comprehensive, (2) the importance of examining the
experiences of other states, (3) the importance of
offering alternative provisions for various sections, (4)
the decision to keep as much of existing state law as
possible, and (5) the belief that additional background
material would be helpful to decision makers.
First,
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it seemed

important to

formulate an

overall

management framework for Virginia's water resources,
including incorporation of a use permit system. The
patchwork approach used in the past to resolve various
state water problems has not produced a reliable
framework for resolving future, and sometimes present,
problems. As each new problem appears, the process
seems to begin again at "square one." It thus seemed
imperative to develop a legal structure which would not
only assist with current water problems but would provide a framework for the orderly solution of future
water conflicts.
Second, this need for a comprehensive approach led
the researchers to closely study the water management
frameworks of eastern and western permit states.
Allocation has been handled in the western United
States th rough permit systems based on seniority of
use, perpetual water rights, and preferential use
schemes.
Eastern states which have abandoned the
riparian doctrine, such as Florida and Iowa, also have
adopted a permit concept, but these systems typically
base water allocations on some use standard and grant
time-limited permits subject to review. Th rough analysis of the various permit systems an attempt has been
made to choose the best features of a number of systems and to fashion them into a framework relevant to
Virginia.
All proposed modifications of existing
Virginia law have been tried in other states. This is
important for provisions that might be subject to a
constitutional attack. It was felt that any provision
which had been upheld by one state supreme court
would likely be sustained by the Virginia Supreme
Court, although there is, of course, no absolute certainty as to what the Virginia court might do when
confronted with a specific statutory challenge.
In
some cases the provisions represent the best parts of
several state laws.
Third, instead of offering one version of the proposed
Act, alternative provisions for many sections were formulated.
Few perfect solutions exist in this world.
The research conducted in preparing this report made
plain that several viable frameworks for meeting
Virginia's water management needs are available. The
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intent here is to present those ideas, their advantages
and disadvantages, recognizing that the final choice
will be made in the political arena where social values
can influence modifications to the legal structure.
Fourth, in selecting the various alternatives presented,
every effort was made to use as much of Virginia's
existing legal structure as possible.
In some cases a
complete rewrite of existing sections would have made
the Act more concise, but the major concern was the
substance of the law.
If the existing statutory language is adequate to attain the overall policy and
administrative goals of the Act, then the language is
presented intact or with slight modifications even
though it might be more cumbersome.
Finally, considerations of space and readability meant
that the commentaries had to be brief, but the commentary following a provision explains its purpose and
how it complements the other provisions of the Act. It
also may identify the advantages and disadvantages
associated with an alternative or discuss in what state,
if any, it has been used and with what success.
Organization
Article 1 is concerned with the adoption of a state
water policy, the guiding theme for interpretation of
the various sections directing administrative agencies
to take actions pursuant to this Act.
Article 1 also
provides for the development of both a water use plan
and a water quality plan, which are to be integrated
into a State Water Plan. The administrative functions
of the State Board are set out in detail, especially
those concerned with coordination and planning.
The concern of Article 2 is the use of water. These
uses are regulated by means of a permit system, which
is modeled after systems used in several other states.
An effort was made to combine the best concepts of the
several systems. The permits are limited to a specified
term of years, are subject to renewal, and are used as
a means of implementing the provisions of the State
Water Use Plan.
Provisions are made for competing
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applications and special powers of regulation in times
of water shortages.
Article 3 is concerned with the construction and maintenance of wells, the mechanics of groundwater use
permits having been included in Article 2.
It also
provides for the regulation of the well drilling industry, but not the drillers themselves, who are considered Class B contractors pursuant to sec. 54-113(12)
of the Virginia Cdde.
Conclusions and Recommendations

The legislature must undertake significant changes in
the legal and institutional structure of the State's
water law if its water resources are to be managed
efficiently and equitably for all citizens. Since water
is an integral part of the lives of all citizens, any
changes in the status quo will cause debate. It seems
desirable to undertake changes before some aspect of
our water problem meets crisis proportions. It is while
cool heads prevail and before emotions cloud rational
action that major revisions should be considered in
Virginia's water law. The time for action would seem
to be now.
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ARTICLE 1
ADMINISTRATIVE STRUCTURE AND OPERATION
Policy Options
The first article of this Act establishes the policy criteria and administrative structure which will undergird
the management framework described in the remaining
sections.
It presents a choice of three water pol icy
options against which all administrative and court decisions would be tested.
Well-defined policies provide
the cohesive criteria necessary for consistent decision
making.
The proposed criteria represent policies
which have been established in other states, thus providing some opportunity to assess their effectiveness
by examining the legal and institutional structures
which have evolved to implement the policies and by
interviewing state officials to determine how well they
work in practice.
The Public Trust Doctrine
The first policy alternative is the concept of a "public
trust." It recognizes that all the waters of the state
are the property of the state and are held in trust for
all citizens, who have a right to the common use of a
resource that can be used by all but owned by none.
Thus, the decisions to be made with respect to these
waters must balance the impacts that the decisions will
have on various groups affected by the decisions. All
decision makers must act in a fiduciary capacity, which
holds them to a high standard of impartiality and
requires that both short- and long-range costs and
benefits must be weighed very carefully in the decision-making process.
Declaration of Management Fundamentals
The second policy reviewed is one adopted by the state
of Washington. Its declaration of basic fundamentals is
a detailed listing of management guidelines, including a
listing of specific uses declared to be beneficial. Allocation must be based on maximum net benefits for the
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state's citizens, which are "total benefits less costs,
including opportunities lost." In addition, the policy
requires the enhancement of state waters by establishment of base flows, preservation of natural lake levels,
"all known available and reasonable methods" of wastewater treatment, and nondegradation of existing water
quality, except where overriding considerations of the
public interest would be served. Such technical guidance in a policy statement is a distinct departure from
the other alternatives, which require interpretation as
various circumstances change.
Beneficial Use
The last alternative is one adopted by Iowa and is
characterized as a beneficial use policy.
In 1957 the
formerly riparian jurisdiction of Iowa enacted a comprehensive permit system for both surface and ground
waters that calls for the water to be put to beneficial
use to the fullest extent possible. Its policy statement
recognizes the importance of flood control and "orderly
development, wise use, protection and conservation" of
the state's water. In addition, conservation is encou raged for the reasonable and beneficial use of the
water, and the policy endorses the investment of funding to promote and expand beneficial uses.
Lastly,
the pol icy reserves the control, development, and use
of all waters for beneficial purposes for the state by
the exercise of its police powers.
Implementing a Water Policy
This Act proposes a revision of Virginia's water law to
include an expanded regulatory scheme for managing
water use. The water policy of the state should be so
sound fundamentally that it provides management guidance for the future as well as the present even
though the drafters are not able to clearly identify all
problems and situations that might arise. Each of the
proposed policy options presents a slightly different
quality for the role of state government in managing
water resources. However, all of the proposed policy
criteria reflect greater state involvement in conservation and protection activities, because it is required
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by increasing competition for certain sources of supply
and the need to manage the degradation and restoration of water quality in many surface and ground water
sources.
An effective regulatory plan of use, conservation, and
development can be unified at the state level with a
designated statewide authority to administer the water
management policy chosen.
The courts under the
riparian system are the administrators of the state's
current water use management system.
They only
decide controversies and only intervene after damage
has occurred. Thus, a new institution (or the modification of an old institution) is proposed to make this
Act function. This State Board is authorized to regulate uses over a specified minimum and is held to a
statutorily chosen use standard specifying that permits
may only be issued to reasonable-beneficial uses.
The effective management of water resources requires a
more detailed strategy of implementation than the general guidance provided by a policy statement. Supporting provisions in Article 1 detail the requirements
for membership, appointment to the Board, and details
about other powers and duties, such as integrating
water use and water quality planning through the mandatory development of a State Water Plan that would be
constructed from a state water use and a state water
quality plan.
The coordinated development of these
two plans with periodic reviews and revisions should
keep the overall State Water Plan dynamic in nature,
thus allowing for additions and modifications as circumstances change in the future.
Article 1 also recommends appropriate prov1s1ons for
enforcement, penalties, and citizen complaints.
Likewise, judicial review is included to ensure that there is
not an abuse of discretion or the improper use of
authority by decison makers. Since this Act has been
proposed to benefit all citizens of the state, it is
essential that they have easy access to the system and
that their concerns not become frustrated because
there is not appropriate and timely access to the decision-making process.
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Providing water supply has traditionally been the
responsibility of an individual or local government.
This Act will not change that responsibility, but one of
its objectives is to provide coordination and management of basic water sources from the broad perspective
of the State.
Local government has no responsibility
to weigh in its decision-making function the impacts of
decisions beyond its borders.
Since neither ground
nor surface waters are respecters of political boundaries, it is essential that management decisions be made
so that the overall effect of water management decisions will be to benefit the greatest number and cause
the least inconvenience to the smallest number.
Accordingly Article 1 describes the role of the state
administrative agency in managing Virginia's water
resources so that there is no doubt that the ultimate
authority rests with the designated agency and that
local government cannot frustrate the administration of
state law through zoning and land use ordinances.
Although an effective regulatory plan can be unified at
the state level with a designated state authority such
as the one described above, some states have benefited
from delegating significant responsibilities to smaller
geographic units such as water management districts.
The peculiarities of different regional characteristics
can be accommodated by the creation of local districts
which operate under general water management objectives set by a State Board. This "two-tier" management scheme assures local participation, but the State
Board still has the ultimate authority. Modifications to
the proposed Act for the purpose of creating water
management districts and their governing boards are
presented in Appendix A.
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ARTICLE 1
ADMINISTRATIVE STRUCTURE AND OPERATION
1.01 VIRGINIA WATER CODE
This Act shall be known and cited as the
Virginia Water Code.
1.02 DECLARATION OF POLICY
Alternative A
(1)
State
held
zens,
State
right
their

Recognizing that the waters of the
are the property of the State and are
in trust for the benefit of its citiit is declared that the people of the
as beneficiaries of th is trust have a
to have the waters protected for
use.

Commentary.
This section,
Model Water Code, 1 applies
trust doctrine to all waters
authorizing the government
all phases of the hydrologic

which is taken from the
the concept of the public
of the state as a means of
to protect such waters in
cycle.

Water, as a resource; cannot be described as being
permanently situated within any particular boundaries.
Since no one citizen can permanently own the state's
water resources or totally deny other citizens the right
to use them, water resources do not fall within the
classic definition of property rights.
Each citizen's
right in the water can be described best as a right to
the common use of a resource that can be used by all
but owned by none. Since the water is held by the
state for all its citizens as beneficiaries, no one citizen
can unreasonably interfere with the rights of other
beneficiaries.
The adoption of the public trust doctrine as a policy
guideline would have several practical effects:
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I. State agencies could be held to a higher
standard with respect to their actions (or
lack thereof) as they relate to water, the
trust res (the subject matter of the trust).
State agencies would be acting in a fiduciary capacity (the position of one in whom
special confidence is placed) and would be
subject to judicial review if they failed to
act with a level of ca re required for protection of the trust property.
2. Each citizen would have standing to
require judicial review of agency actions or
omissions since each is a beneficiary of the
trust.
3. The trust would be a reminder to all
that their actions with respect to water
would be viewed in terms of the impact on
the public as a whole.
The Virginia Code has many policy statements related
to water. All could be modified to support the adoption of the public trust doctrine for the protection of
state waters.
See Appendix B, "Modifications of
Existing Statutes on Water Policy," for proposed
changes.
(2) There is urgent need for an accelerated
program of
comprehensive
water
resources planning to meet the rising water
requirements of a growing population and
expanding economy. The State Water Plan,
with such future amendments, supplements,
and additions as may be necessary, is
accepted as the guide for developing and
implementing this policy.

Commentary. The increased water demands associated
with a growing population and an expanding economy
generally create competition for certain sources of supply and require greater management of water quantity
and quality in both surface and ground water sources.
Good
water
resource
management
requires
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comprehensive planning and the adoption of a State
Water Plan, which is prescribed (infra) in Section
1 . 07. The first step in the development of a statewide
water plan was authorized by the 1981 amendments to
sec. 62.1-44.38 of the Virginia Code, which requires
the State Water Control Boa rd to develop river basin
plans that assess current and future water use and
supply capabilities and also empowers the agency to
establish by regulation a registration system for water
uses over 10,000 gpd.
(3) This Act shall be liberally interpreted
to obtain maximum beneficial use of the
waters of the State for such purposes as
domestic uses, power development, mining,
industrial uses, and irrigation. However,
adequate provision shall be made for the
protection and procreation of fish and
wildlife, the maintenance of proper ecological balance and scenic beauty, and preservation and enhancement of waters of the
State for navigation, public recreation,
municipal uses, and public water supply;
such objectives are declared to be in the
public interest.
Commentary. The thrust of this prov1s1on is to set
forth the types of water uses recognized as beneficial
and to set forth a second class of uses declared to be
in the public interest. These uses would be preferred
to other beneficial uses in any allocation of water
among competing uses.
The provision was modeled
after an
Oregon statute and included
in the
Model Water Code.
(4) The public interest, health, safety,
and welfare require that a continuous
research program involving scientific, economic,
social,
institutional,
and legal
issues be maintained in order to ensure
that an adequate information base is available to address significant water resource
problems on a timely basis.
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Commentary. The problems associated with managing
the water and related land resources of the Commonwealth will continue to increase and intensify with
time. The interval between the time when a problem is
recognized and the time it becomes critical and
requires immediate action is shrinking.
A dynamic
water management program requires a research support
program designed to ·investigate and evaluate the
options for resolving short-, intermediate-, and longrange problems on a continuing basis. Well-researched
recommendations for administrative action during either
the formulation of the State Water Pian or during the
periodic reviews required by the statutes (see Section
1.08 infra) would provide a scientific foundation for
management decisions and clarify the impact of administrative actions on technical and social processes.
(5) This Act shall be liberally interpreted
to protect and improve the quality of
waters of the State and to provide that no
person shall (a) discharge into State
waters inadequately treated sewage, industrial wastes, other wastes, or any noxious
or deleterious substances, or (b) otherwise
alter the physical, chemical or biological
properties of such State waters and make
them detrimental to the public health, animal or aquatic life, the uses of such
waters for domestic or industrial consumption, for recreation, or for other uses,
unless such person shall have a certificate
issued by the State Board. The people of
the State have a substantial interest in the
prevention, abatement, and control of both
new and existing water pollution, and the
maintenance of high standards of water
quality. The people of the State recognize
the need for the State Board to cooperate
with agencies of other states and the federal government in carrying out these
objectives.
Commentary.
This section emphasizes the need for
effective water quality control as part of a state policy
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to require adequate treatment of waste products and
maintenance of high quality standards. It also incorporates the essence of the existing state policy
regarding waste discharges or other quality alterations
of state waters. 2
Alternative B
( 1) The proper utilization of the water
resources of this State is necessary for the
promotion of public health and the economic
well-being of the citizens and for the
preservation of natural resources and
aesthetic values. The water resource policy for the State is designed to ensure
that waters of the State are protected and
fully utilized for the greatest benefit to
the people of the Commonwealth of Virginia
and, in relation thereto, to provide direction to State agencies and officials in carrying out water and related resource programs.
(2)
Utilization and management of the
waters of the State in support of the water
resource policy shall be guided by the following general declaration of fundamentals:
(a) Uses of water for domestic, stock
watering, industrial, commercial, agricultural, irrigation, hydroelectric power
production, mmmg, fish and wildlife
maintenance and enhancement, recreational, and thermal power production
purposes, and preservation of environmental and aesthetic values, and all
other uses compatible with the enjoyment of the public waters of the State
are declared to be beneficial.
(b) Allocation of waters among potential uses and users shall be based generally on the securing of the maximum
net benefits for the people of the
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State. Maximum net benefits shall constitute total benefits less costs, including opportunities lost.
(c) The quality of the natural environment shall be protected and, where
possible, enhanced as follows:
(i)
Perennial rivers and streams of the
State shall be retained with base flows
necessary to provide for the preservation of wildlife, fish, scenic, aesthetic
and other environmental values, and
navigational values. Lakes and ponds
shall be retained substantially in their
natural condition. Withdrawals of water
which would conflict therewith shall be
authorized only in those situations
where it is clear that overriding considerations of the public interest would
be served.
(ii) Waters of the State
shall be of high quality. Regardless of
the quality of the waters of the State,
all wastes and other materials and substances proposed for entry into said
waters shall be provided with all known
available and reasonable methods of
treatment prior to entry.
Notwithstanding that standards of quality
established for the waters of the State
would not be violated, wastes and other
materials and substances which would
reduce the existing quality thereof
shall not be allowed to enter such
waters, except in those situations
where it is clear that overriding considerations of the public interest would
be served.
(d)
Adequate and safe supplies of
water shall be preserved and protected
in potable condition to satisfy human
domestic needs.
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(e)
Federal,
state,
and
local
governments, individuals, corporations,
groups and other entities shall be
encouraged to carry out practices of
conservation as they relate to the use
of the waters of the State.
( f)
Development of water supply systems, whether publicly or privately
owned, which provide water to the
public generally in rural areas within
the State shall be encouraged. Development of water supply systems for
multiple domestic use which will not
serve the public generally shall be discouraged where water supplies are
available from water systems serving
the public.

(g) Full recognition shall be given in
the administration of water allocation
and use programs to the natural interrelationships of surface and ground
waters.
(h) Expressions of the public interest
will be sought at · all stages of water
planning and allocation discussions.
(i)
Water
management
programs,
including, but not limited to, water
quality, flood control, drainage, erosion control, and storm runoff are
deemed to be in the public interest.
Commentary. This alternative was adapted from secs.
90.54.010 and 90.54.020 of Washington's statutes. Citizens sometimes feel more comfortable with lists since
they can easily identify with one or more components.
However, one problem associated with an enumeration
of fundamentals is that it is not likely to be exhaustive
or to contemplate an issue or problem that may arise in
the future. Another danger is that enumerated fundamentals which appear to be mutually exclusive when
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drafted may not be at some time in the future when
circumstances change.

Alternative C
(1)
It is hereby recognized that the protection of life and property from floods,
the prevention of damage to lands therefrom, and the orderly development, wise
use, protection and conservation of the
water resources of the State by the considered and proper use thereof is of paramount importance to the welfare and prosperity of the people of the State.
It is
hereby declared that the general welfare of
the people of the Commonwealth of Virginia
requires that the water resources of ·the
State be put to beneficial use to the fullest
extent of which they are capable, and that
the waste, unreasonable use, or unreasonable methods of use of water be prevented,
and that the conservation of such water be
exercised with a view to the reasonable
and beneficial use thereof in the interest
of the people, and that the public and private funds for the promotion and expansion
of the beneficial use of water resources
shall be invested to the end that the best
interests and welfare of the people are
served.

(2) Water occurring in any basin, watercourse, or other natural body of water of
the State is hereby declared to be public
waters and public wealth of the people of
the Commonwealth of Virginia and subject
to use in accordance with the provisions of
this Act.
The control and development
and use of water for all beneficial purposes
shall be in the State, which, in the exercise of its police powers, shall take such
measures as shall effectuate full utilization
and protection of the water resources of
the Commonwealth of Virginia.
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Commentary.
This prov1s1on was adapted from sec.
455A.2 of the Iowa Code.
The policy requires that
water be applied to beneficial use and discourages
waste, but it does not incorporate the need for the
efficient use of water, a finite resource.
Only by
implication are quality aspects of water management
reflected in the policy.
Nevertheless, this provision
and the basic policies of Iowa's water permit statutes
undergird a system somewhat similar to the one proposed by this Act.
Iowa recognized riparian rights
prior to 1957, when the state enacted comprehensive
legislation requiring water use permits from a state
water commissioner before any surface or ground water
can be withdrawn, diverted, or stored.
1.03 DEFINITIONS

When appearing in this Act or in any rule
or regulation adopted pursuant thereto,
the following words shall mean:
Alternative A
(1) State Board--The State Water Resources
Board.

Commentary. This board would have different powers,
duties, and responsibilities than are given to any
existing state agency, and thus this option along with
the subsequent provisions of this Act would modify the
statutory language in the Virginia Code to reflect the
role of a reconstructed agency.
This board would
replace the existing State Water Control Board, avoiding the creation of another level of bureaucracy or an
addition to the number of existing state agencies.

Alternative B
(1) State Board--The State Water Control
Board.

Commentary. This option env1s1ons using the existing
State Water Control Board described in sec. 62. 1-44.2
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et seq. of the Virginia Code but with modifications in
terms of its existing legislative mandate.
(2) Reasonable-beneficial use- -The use of
water in such a quantity as is necessary
for economic and efficient utilization, for a
purpose and in a manner which is both
reasonable in relation to others and consistent with -the public interest.

Commentary.
Traditionally state
legislatures and
courts have used one of two standards in choosing
between competing applications or settling disputes
between users: beneficial use or reasonable use. The
standard propose.d by this Act, however, is a combination of the two criteria and has been adopted by several states, including Florida, California, and South
Dakota.
The reasonable-beneficial use standard incorporates the
idea of a use beneficial to society, forecloses the
opportunity to hold a water right for purely speculative purposes, and requires that the use be reasonable
in relation to other legal users, thus promoting some
concept of using water effectively and efficiently. In
addition, the standard stipulates that the quantity of
water used must be efficient with respect to the use
itself (an amount necessary for an economically efficient operation) .
Historically, the states located west of the 98th meridian (roughly the Missouri river) have made the beneficial use standard the underpinning of their water
rights law.
In arid country where water is usually
insufficient to meet all needs, a water right can be
acquired only when water is applied to a beneficial
purpose and cannot be acquired for speculative purposes as a matter of public policy. The reasonable use
standard, on the other hand, has been the measure of
legal use between riparians in eastern jurisdictions,
requiring uses to be reasonable in relation to other
legal uses.
The reasonable use standard is sufficient
to protect riparians from certain unreasonable uses by
other riparians or to require consideration of impacts
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on the public by legal riparian users, but it is of little
use to nonriparians who want to make economically and
socially valuable uses of water.
The beneficial use test (the requirement that water be
applied to beneficial use before a water right can be
acquired) is not a well-defined concept, and the courts
h·a ve been reluctant to render a Judicial definition of
the term. Confronted with a question involving beneficial use, the courts have been content to make a
determination that a particular use, under the fact
situation of a particular case, was or was not beneficial, not trying to establish a standard that might be
applied to future situations.
Many court decisions
which purport to decide whether a particular use by
one party is beneficial or not in reality are decisions
that the use by one party is more beneficial than the
use of the other.
Some state statutes attempt to define beneficial use but
broad terms render the standard meaningless since it
is hard to conceive of a use which would not be beneficial to someone.
Although Virginia is a riparian
jurisdiction whose common law tradition rests on the
reasonable use standard, a very broad definition of
beneficial use is found in policy provisions related to
regulation of the state's waters:
beneficial uses are
". . . domestic, ag ricu ltu ral, recreational, and commercial and industrial uses . " 3
Any definition which
includes no requirement that the water be used efficiently or in a manner consistent with the best-known
technology provides no significant guidance in allocating a scarce resource.
The deficiencies in such a broad definition of beneficial
use came into' sharp focus at a State Water Control
Board (SWCB) hearing in 1973 regarding the interpretation
of
beneficial
use
requirements
mentioned
throughout the Groundwater Act of 1973 without being
defined. 4
During the hearing to consider the first
registration statement by an existing groundwater user
in the newly declared Southeastern Virginia Groundwater Management Area, the question of whether the
SWCB could impose conditions on existing groundwater
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users through a beneficial use requirement was raised.
The issue was whether the use of cooling towers and
the recycling of cooling water could be required as an
alternative to once-th rough use of ground water for
cooling. An exchange between a SWCB member and an
Assistant Attorney General of Virginia suggests a negative resolution of the question concerning restrictions
based on the beneficial use requirement. 5
Although Virginia's statutes define beneficial use in
policy provisions 6 and intersperse references to beneficial use throughout the Groundwater Act, 7 the reasonable use rule is used by the courts to identify legal
uses of surface waters. Nine factors have been identified in case law determinations by riparian jurisdictions in general concerning the reasonableness of a
use: purpose of use, suitability to watercourse, economic value, social value, extent and amount of harm
caused, practicality of adjusting either party's water
use or method of use to avoid harm, practicality of
adjusting the amount used, the need to protect existing values, and the burden of compensation on the
user causing harm. 8
A showing of reasonable use
normally establishes the first four factors, i.e., that
the use has a "beneficial purpose," is suited to its
water source, and has both economic and social value.
The typical case, however, involves two competing
uses which both meet these criteria, and thus the reasonableness of each use is judged by the rest of the
factors. 9
In order to accommodate as many reasonable uses as
possible, court determinations of reasonable use have
allowed some diminution of water quantity or water
quality where affected legal users are not substantially
harmed.
In cases where one party's reasonable use
causes substantial harm that cannot be avoided by
court adjustments related to modifications of uses,
methods of use, or amounts used, then controversies
cannot be solved by a simple balancing of interests or
awarding of water to a user "with the paramount interest or the better use." 10 The last two factors can be
used to address these cases: (1) existing values and
investments are protected, because it is usually
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unreasonable for a new user to destroy a use that was
reasonable in its inception, and (2) the two uses are
compared to weigh the justice of requiring the user
causing the harm to bear the loss, because compensation policies are one way that the law balances progress and the shifting of water to greater economic and
social values against giving security to investments. 11
Adopting the reasonable-beneficial use standard will
not take Virginia into "uncharted waters," as California
and South Dakota are two states which have jud icially
recognized the term "reasonable-beneficial" as applied
to water use.
The California Constitution provides
that "the conservation of (the water resources of the
state) is to be exercised with a view to the reasonable and beneficial use thereof in the interest of the
people
and
for
the
public
welfare"
(emphasis
added). 12 South Dakota enacted an identical statutory
provision 13 and defined beneficial use as a use that is
"reasonable and useful and beneficial," as well as consistent with the public interest. 14 The court interpretation of these provisions shortened the phrase to
"reasonable beneficial use of water." 15
(3) Person--Any and all persons, natural
or artificial,
including any individual,
firm, association, organization, partnership, business trust, cooperative, company, the United States of America, the
State, and all political subdivisions, districts, municipalities, and public agencies
thereof.

Commentary.
A broad definition of "person" is
intended, and the enumerated examples are not considered to be exhaustive. While state regulatory powers
over the federal government are limited by the
Supremacy Clause of the United States Constitution,
the states retain some authority, particularly ove r proprietary activities of the federal government, and thus
the United States government is included within the
definition of person.
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The definition
sections of several
state codes,
particularly the California- Water Code 16 and a Tennessee statute 17 were examined in an effort to develop
comprehensive language that would meet the needs of
this Act. Although less comprehensive language might
be proposed, it is difficult to anticipate any advantage
of using less definitive language that could permit
someone to be excluded from the provisions of the
state's water management system.
Alternative A
(4) Domestic use--Any use of water for
individual personal needs or for household
purposes, such as drinking, bathing,
cooking, or sanitation.
Commentary. The use of water for the natural needs
of man is of the highest priority. These uses are relatively insignificant quantities, if the definition of
"domestic use" is restricted to the . related needs of
man. This definition omits cooling and heating of private residences because these uses collectively (for
example, groundwater heat pumps) can account for a
considerable utilization of water and also excludes
maintenance
of
commercial
lawns,
gardens,
or
orchards. No commercial uses of water are considered
equal with domestic needs, and consequently commercial
animal raising and irrigation are not included within
this definition. The term also does not include public
water supplies provided by municipalities or private
water purveyors.
Alternative B
(4) Domestic use--Any use of water for
personal needs and for ordinary household
purposes, including: (a) uses for drinking, bathing, cooking, and sanitation; (b)
uses for maintaining household pets and
ordinary livestock kept for household
sustenance; and (c) uses for heating and
cooling private residences and for main-
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taining noncommercial lawns, gardens, or
orchards.
Commentary.
This definition of "domestic use" is
somewhat expanded over that proposed in Alternative
A, although commertial animal raising, irrigation, and
public water supplies are still excluded. Care must be
taken that, in .expanding the definition, the area of
interpretation is not also enlarged to the point where
effective management is ostensibly precluded by cumulative exemptions leaving little of the resource subject
to good management practices.

(5) Nonregulated use--Any use of water
which is exempt from regulation by the
provisions of this Act.
Commentary. This clarification is designed to remove
any ambiguity with respect to coverage by this Act.
Any alternative provision would be meaningless, and to
omit the prov1s1on would increase the possibility of
ambiguity arising.

Alternative A
(6) Water or waters of the State--Any and
all water on or beneath the surface of the
ground, including natural or artificial
watercourses, lakes, ponds, or diffused
surface water and water percolating,
standing or flowing beneath the surface of
the ground, as well as all coastal waters
within the jurisdiction of the State.
Commentary. This definition includes virtually every
form of water except atmospheric moisture, which is
not generally included in such definitions. The language is explicit without being excessively lengthy and
removes any question over waters subject to this Act.

Alternative B
(6)
Water or waters of the State--All
water, on the surface and under the
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ground, wholly or partially within or bordering the State or within its jurisdiction.
Commentary. This is the definition currently found in
the State Water Control Board legislation at sec.
62.1-44.3(4) of the Virginia Code. Since this definition
is less specific about artificial watercourses and diffused water, it may or may not encompass all that is
contained in Alternative A.
Alternative A
(7) Groundwater--Water beneath the surface of the ground, whether or not flowing
through known and defined channels.

Commentary.
This definition is quite specific and
addresses an important legal problem which exists in
the common law of Virginia with respect to underground waters. At the present time the common law
has different
rules for
waters which
flow in
well-defined channels and those which are viewed as
static (percolating).
The physical fact is that all
underground waters are moving but very slowly.
The legal principles currently applicable to undergrou nd watercourses are the same as those which apply
to surface watercourses if the existence and location of
a well-defined channel can be established without excavation. 18 Percolating groundwater, on the other hand,
is all groundwater which does not flow in known and
defined channels 19 and is governed by a totally different set of rules. Alternative A would treat all underground water as percolating, thus removing the artificial distinction which has existed for years in the
Virginia common law and permitting all the waters of
the state to be treated in a uniform manner.
This
would bring man-made law into conformity with physical
reality.
Alternative B
(7)
Groundwater--Any water,
except
capillary moisture,
beneath
the
land
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surface in the zone of saturation or
beneath the bed of any stream, lake, reservoir, or other body of surface water
within the boundaries of this State, whatever may be the subsurface geologic structure in which such water stands, flows,
percolates or otherwise occurs.
Commentary. This definition appears in the Groundwater Act of 1973, sec. 62.1-44.85(8). This definition,
although it · would appear to be more complete than that
which is proposed in Alternative A, has the disadvantage of not addressing specifically and explicitly one of
the problems of the common law, i.e., making allocation
of the underground water resource and liability with
respect to its use dependent on whether the water
appears from the surface to be flowing in a
well-defined channel.
Alternative A
(8) Surface water--Both contained surface
water (water upon the surface of the earth
in bounds created naturally or artificially,
including, but not limited to, streams,
other watercourses, lakes, reservoirs, and
coastal waters subject to State jurisdiction)
and diffused surface water (water occurring upon the surface of the ground other
than in contained water bodies).
Water
from natural springs shall be classified as
surface water when it exits from the
spring onto the earth's surface.
Commentary.
This definition covers both contained
and diffused surface water, which will facilitate regulation of both under the use permit system set out in
Article 2.
The use of one generic term to define
"surface water" will make it possible to deal with the
waters which exist on the surface without the need to
specify in each provision whether the water to be regulated includes that found in a watercourse and/or the
diffused water on the surface of the land.
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Alternative A also resolves questions with respect to
waters from springs, which are not included specifically in existing statutes. The common law governing
springs depends on whether the water flows into a
watercourse with well-defined banks or spreads over
the surface of the earth so as to constitute diffused
water. It is possible that such waters can partake of
both characteristics.
Du ring the transitional period
before diffused water develops the regularity and consistency of flow to become a watercourse with bed and
banks, there can be a question of fact as to which of
the common-law rules apply. This question is resolved
with the wording of Alternative A, which defines the
waters from springs in whatever form to constitute
surface water and thus to be controlled in the same
manner as all other surface water.
Alternative B
(S)(a)
Watercourse--A
natural channel
having a well-defined bed and banks
and in which water flows when it normally does flow. For purposes hereof,
this definition shall include rivers,
creeks, streams, branches, and other
watercourses which are nonnavigable or
navigable in fact and which are wholly
within the boundaries of the State.
(b)
Diffused
surface water--Water
resulting from precipitation and flowing
down across the surface of land until it
reaches a watercourse.
Commentary.
Alternative B is adapted from the
Virginia statutes on impoundment of surface waters,
Section 62.1-104(4) and (8), although the definition has
been modified to include all water, whether or not it is
navigable.
(9) Stream- -Any river, creek, slough, or
natural watercourse in which water usually
flows in defined bed or channel. It is not
essential that the flow be uniform or
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uninterrupted. The fact that some part of
the bed or channel has been dredged or
improved shall not prevent the watercourse
from being considered a stream.
Commentary.
This definition was created using the
language from several cases which deliberated the
question of whether the water under consideration in
the case constituted a stream. 2 0 It is also compatibl.e
with language used by the Virginia Supreme Court. 21
(10) Other watercourse--Any canal, ditch,
or other artificial watercourse in which
water usually flows in a defined bed or
channel. It is not essential that the flow
be uniform or uninterrupted.
Commentary. This definition is added to ensure that
there is an easy and identifiable way of including artificial watercourses within the provisions of this Act by
the mere addition of the words "other watercourses."
Without this provision it would be necessary to specify
in detail those "other watercourses" to be excluded or
included within the provisions. It would be difficult to
create language which would expand this definition,
and it probably would be meaningless to have a more
restrictive definition as it relates to artificial watercourses.
(11) Coastal waters--Waters of the Atlantic Ocean and the Chesapeake Bay within
the jurisdiction of the State.
Commentary. This definition is added to ensure that
no distinction . occurs by implication with respect to the
regulation of salt water and fresh water under the
provisions of this Act.
The importance of including
coastal waters relates to the regulation of water quality
rather than water quantity.
Alternative A
( 12)
lmpoundment--Any lake, reservoir,
pond, or other containment of surface
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water occupying a bed or depression in the
earth's surface and having a discernible
shoreline.
Commentary. This definition clarifies that all bodies of
water on the surface are included within the provisions
of this Act.

Alternative B
lmpoundment--A man-made device,
(12)
whether a dam across a watercourse or
other structure outside a watercourse,
used or to be used for the authorized
storage of flood waters for subsequent
beneficial use.
Commentary. Alternative B is taken from the existing
Virginia statute on impoundment of surface waters,
sec. 62.1-104(3).
This is a much more narrowly
defined provision than Alternative A and thus could
permit certain kinds of impoundments to be excluded
from the provisions of this Act.
(13) Public hearing--An
informal factfinding proceeding held to afford interested persons an opportunity to submit
factual data, argument, and proof to the
State Board.

Commentary.
This definition is consistent with sec.
9-6.14: 11 of the Virginia Code, which is the portion of
the state's Administrative Process Act concerned with
informal fact-finding.

1.04 SCOPE
( 1) All waters of the State are subject to
regulation under the provisions of this
Act, unless the use of water by any person is less than 10,000 gallons per day.
After the effective date of this Act, no
person shall make any use of the water
resources of the State except in compliance
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with the prov1s1ons of this Act, and no
right, title, or interest in the use of any
of the water resources of this State can be
acquired by means of prescription.
Commentary. This provision subjects virtually all !lgnificant water uses to regulation. The use of water in
amounts of less than 10,000 gallons per day (gpd) is
exempted from regulation in order not to make the
regulation process burdensome and excessively expensive.
It also eliminates the necessity to determine
whether or not a particular use is within a domestic
exemption. Ten-thousand gallons per day is approximately the amount of water which a garden hose wou Id
discharge at moderate pressure if allowed to run continuously for 48 hours. Most families of four use less
than 15,000 gallons per month.
This provision also
would exempt most commercial establishments except
those that are water-intensive, in which case they
should be subject to regulations.
Exemptions should be no larger than necessary to make
the Act workable administratively and economically.
Although there is a tendency for various groups to
attempt to expand exemptions to include their special
interests, those advocates should be reminded that
there can be considerable advantage in being a regulated user. An interesting example involves the state
of Iowa, whose permit system includes an exemption for
water users on islands or former islands of the border
rivers. 22 This exemption was put into the statutes at
the insistence of several irrigators on former islands
along the Mississippi.
Since enactment of the permit
system, several large industries have moved into the
area and have lowered the water table to the point
where these irrigation systems are inoperative, giving
the proprietors cause to regret their success in
obtaining an exemption.
Had this area not been
exempted from the provisions of the statutes, the irrigators would be operating today since the regulatory
agency would have appropriately conditioned the permits of new industrial users so as to preserve the
integrity of the existing irrigation permits.
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Alternative A
(2) No State or local government agency
may enforce any statute, regulation, or
order affecting waters of the State controlled under the provisions of this Act,
whether enacted or promulgated before or
after the effective date of th is Act, without the written permission of the State
Board.
Commentary. This section vests exclusive power over
water regulation in the administrative agency established under this Act--the State Board. In the interest of a unified approach to water resource development and regulation, control over water by other
agencies should be kept to a minimum.
Under this
provision, prior permission must be obtained from the
State Board before regulation by another agency is
permitted.
There are within the state numerous
county and local governmental agencies which exercise
some control over water and closely related land
resources.
This section serves to prevent divergent
policies and standards from evolving at the various
governmental levels.
There is precedent for state oversight and review of
local actions which deviate from a policy established by
the legislature. In the wetlands legislation passed in
1972, 23 the Marine Resources Commission was given
authority to "modify, remand or reverse" the decision
of a local wetlands board "[i]f the decision of the wetlands board will not adequately achieve the policy and
standards of this chapter or will not reasonably accommodate any guidelines which may have been promulgated by the [Virginia Marine Resources] Commission
hereunder. . . . " 24 There is nothing in the past 13
years to suggest that this oversight and review by the
state has created any concern for localities, and it
could well be argued that the oversight leverage may
have encouraged a uniform policy with respect to the
administration of the state's wetlands.
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The hazards of a parochial perspective with respect to
the administration of a public resource such as water
is a continuing problem·.
In 1973, the legislature
passed groundwater legislation which provides for the
creation of management districts in areas deemed to
have or likely to have severe groundwater problems.
The legislation requires that all withdrawals of groundwater in an established district are subject to the
acquisition of a permit from the State Water Control
Board, but unfortunately many uses are exempted from
the provisions of the Act. In 1980 the City of Norfolk
was denied a conditional use permit to construct wells
on property it owns in Suffolk. Had these wells not
been exempted from the provisions of the Groundwater
Act by the municipal use exemption, 25 thus requiring
Norfolk to secure a permit from the State Water Control
Boa rd, a confrontation wou Id have developed between
the SWCB and Suffolk that Alternative A is designed to
foreclose.
Yet it was the very purpose of the
Groundwater Act of 1973 to provide a framework to
manage groundwater from a broad perspective, giving
due regard for the concerns of all . who might be
impacted by the gravity of a withdrawal permit.
No
purpose is served in creating groundwater districts if
management of the resource remains with local government where it traditionally has been.
Alternative B
(2) A State or local government agency
may enforce any ordinance, rule, or regulation that affects the use of water
resources controlled under the provisions
of this Act, whether promulgated before or
after the effective date thereof, unless the
State ·Board has disapproved such ordinance, rule, or regulation.
Commentary. Under this provision governmental agencies are free to impose additional regulations on water
resources until expressly forbidden by the state
agency.
However, this may place an unreasonable
administrative burden on the State Board since it has
the responsibility for maintaining a consistent water
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pol icy.
In addition, the State Boa rd wou Id be
required to monitor the activities of these governmental
agencies who seek to impose additional regulations.
Under Alternative A, the burden is upon the individual
governmental agency to secure the affirmative approval
of the State Board before proceeding to promulgate
ordinances, rules, or regulations.
(3) No State or local government agency
or other person having the power of eminent domain or condemnation under the
laws of th is State may exercise that power
with respect to condemning property without the written permission of the State
Board if the condemnation will materially
affect water resources of the State.
Commentary. The right to condemn water rights must
be subject to supervision by the State Board if a uniform state water regulatory policy is to be maintained.
Uncoordinated use of condemnation powers by numerous
governmental agencies could seriously interfere with
the operation of a permit system.
Currently, statutes conferring the power of eminent
domain are scattered throughout the Virginia Code .
Various political, quasi-public entities have explicit
authority to condemn water rights, oyster bottoms,
water supplies, riparian rights, waterworks, and water
and sewer systems.
These include counties, cities,
and towns; 26 a water, sewer, sewage disposal, and/or
garbage and refuse collection and disposal authority
representing one or more political subdivisions; 2 7 a
sanitary district in a county; 28 a public service corporation engaged in the development of waterpower for
the sale of energy to the public; 29 a railroad business; 3 0 the Department of Highways; 3 1 and the State
Highway and Transportation Commissioner. 32 In addition, certain political jurisdictions can condemn land or
property for water supply. 3 3 Authorities agree that
such provisions have been enacted piecemeal as the
responsibilities of various agencies have expanded, and
the result is a scattering of statutes throughout the
Code or, in some instances, no codification. 34
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In the past the courts have held that statutes conferring the power of eminent domain must be strictly construed, and that, unless clearly expressed, the
authority can not be exercised. 3 5
However, if the
courts should choose to interpret the statutory language more liberally in the future, there are other
provisions which could interfere with the proper functioning of a permit system, such as statutes authorizing certain agencies to acquire by condemnation "real
property," "real estate or rights therein," "lands or
interest in lands," and "property, rights, and easements. " 36 The statutory language could acquire new
meaning based on language in the case of Hite v.
Town of Luray: "There may be a conveyance of water
and water rights separate and apart from the land
thereunder, and . . . such conveyance is a conveyance of a property right." 3 7

1.05 STATE BOARD
( 1)
There is hereby created the State
Board, which shall consist of seven members appointed by the governor and subject to confirmation by the General Assembly.
Refusal or failure of the General
Assembly to confirm an appointment shall
create a vacancy in the office to which the
appointment was made.
Commentary. The language in this provision is similar
to that found in sec~ 62.1-44.8 of the Virginia Code.
The inclusion of this provision is not meant to suggest
the creation of a new agency or another layer of
bureaucracy.
The responsibilities proposed for this
State Board can be assigned to an existing agency, or
the existing State Water Control Board can be dissolved and its responsibilities assigned to the new
State Boa rd.

Alternative A
(2) Members of the Board shall be citizens
of the State; shall be selected from the
State at large for merit without regard to
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political affiliations; and shall be expected
to inspire by character and reputation the
highest degree of cooperation and confidence in the work of the Board. No officer, employee or representative of any
holder of a National Pollutant Discharge
Elimination System (NPDES) permit or
water allocation permit or of any industry,
municipal corporation, county, or locality
which may become a NPDES permit holder
or water allocation permit holder shall be
appointed to the Board.
Commentary.
These qualifications are adapted from
sec. 62.1-44.9 of the Virginia Code, which outlines the
requirements for membership on the Virginia State
Water Control Board.
Because the requirements are
general, it does not ensure that a proper mix of
expertise will be available to pass on questions which
are interdisciplinary in nature. Although there are no
guarantees that a proper mix of disciplines will in fact
ensure competence, this alternative does provide general guidelines for the governor and the General
Assembly in the selection process.

Alternative B
(2) Each member shall be a resident of
the State. One member shall be an attorney who has practiced law in the State for
at least five years
prior to being
appointed; one member shall be a hydrologist or professional engineer with experience in water management or conservation;
one member shall be an experienced farmer
or rancher; one member shall be from the
water utility industry with at least five
years of experience; and three members
shall be chosen from the public at large
based upon general education, business
qualifications, and a broad range of experience with respect to all the problems
associated with water resources.
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Commentary.
The effectiveness of this Board will
depend to a large extent on the interest and ski lls of
the individual members. Other skills and qualifications
for individual members could be substituted, but without some sort of statutory guidance regarding Board
membership, politics may weigh more heavily in the
decision-making process than professional competence.
This Board is charged with managing the resources of
the state as part of a public trust, and to the extent
possible political factors should not dominate the decision process with respect to Board membership. There
is ample precedent for this sort of specificity regarding occupations or expertise in setting forth qualifications for membership on a State Board. 3 8

Alternative A
(3) Each member shall serve for a term of
four years and shall be eligible for reappointment for only one additional term,
except that:
(a)
None of the original appointees
will be eligible for an additional term
who have in fact served more than six
years because of the staggered terms
for the original appointees;
(b)
The term of the members first
appointed shall expire as designated by
the governor, three at the end of three
years and four at the end of four
years; and
(c)
Any member appointed by the
governor to fill a vacancy occurring
prior to the expiration of a term shall
be appointed for the remainder of that
term.
Commentary. The volume of work to be undertaken by
the Board in its first few years as the result of subjecting most of the waters of the state to effective
regulation might be severely hampered with a new
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member joining the Board each year. By arranging for
three members of the original Board to serve terms of
three years, continuity is provided during the initial
permitting period.
This procedure would tend to
ensure both equity and efficiency in the administration
of the newly created permit system.
Alternative B
(3)
Each member shall serve for four
years and shall be eligible for reappointment for only one additional term, except
that:
(a)
The terms of the members first
appointed shall expire, as designated
by the governor, one at the end of one
year, one at the end of two years, one
at the end of three years, and one at
the end of four years; and
(b)
Any member appointed by the
governor to fill a vacancy occurring
prior to the expiration of a term shall
be appointed for the remainder of that
term.
Commentary.
This method of staggering the initial
membership of a board is quite standard and would
help to provide continuity with respect to Board activities, except during the commencement of permitting
activities.
Sec. 62.1-44.8 of the Virginia Code provides for staggering the terms of the seven members
appointed to the existing State Water Control Board.
Alternative A
(4) The governor shall designate a temporary chairman for the Board who shall
serve in this capacity only for the convening of the first meeting and the election of
a chairman to serve for the first year.
Thereafter, members of the Board shall
elect annually one of their members as
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chairman. In the event of the absence or
the illness of the chairman during any of
the first three years of the Board's existence, the senior member of the State
Board shall act as the temporary chairman.
Seniority of Board members during this
period will be in the order of their
appointment by the governor.
After the
three-year period, seniority will be based
on length of service as a Board member.
Commentary. This provision merely provides operating
rules for the newly created Board. It also provides a
mechanism to facilitate the initial organization of the
Board and operating procedures in the event of the
unavailability of the chairman.
Alternative B
(4) The member of the initial State Board
who is appointed for a four-year term shall
serve as chairman for the first year.
Thereafter, members of the State Board
shall elect annually one of their members
as chairman. In the event of the absence
or illness of the chairman, the senior member of the State Board in time served shall
act as temporary chairman.
Commentary. This provision would foster an independent State Boa rd free from the direct political influence
that could occur in designation of a chairman by the
governor. However, designation of the first chairman
by the governor is essential to provide immediate leadership in the initial phases of the Board's existence.
Thereafter, Boa rd members have the independence to
select their own leadership and to rotate it among
members on an annual basis if that seems desirable.
(5) The State Board shall be added to the
list of Boards receiving compensation pursuant to sec. 2.1-20.4 of the Code of
Virginia.
Each member shall be compensated from State funds, pursuant to sec.
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2.1-20.3, on a per diem basis and for reasonable and necessary expenses incurred
in the discharge of official duties as a
member or by request of the Board.
Commentary.
Currently members of appointed state
boards are compensated at a rate of $50 per day, plus
reasonable and necessary expenses, for each day they
are engaged in official business.
(6) Regular meetings of the State Board
shall be held monthly.
Special meetings
may be called by the chairman or at the
request of a majority of the Board. Five
members in attendance shall constitute a
quorum.
A complete record of the proceedings of the Board shall be made, and
such record shall be open to public
inspection.
Commentary.
This prov1s1on sets forth the minimum
guidelines for meetings by the Board and the minimum
requirements for actions by the Board to avoid unilateral actions by the chairman and/or members of the
Board. The requirements for the keeping of minutes
and records is essential if continuity and equity is to
be the hallmark of Board action. Apparent inconsistencies in Board actions can be readily explained if the
special circumstances underlying an individual case are
part of the permanent record. This is consistent with
the provisions of sec. 62.1-44.12 of the Virginia Code
regarding the record of proceedings for the State
Water Control Boa rd.
Alternative A
(7) The governor shall appoint an executive director as chief administrative officer
of the State Board, subject to confirmation
by the General Assembly, who shall serve
at the pleasure of the governor.
Commentary.
This provision is consistent with the
provision of sec. 2.1-41.2 of the Virginia Code, which

43

authorizes the governor to appoint the administrative
head of each agency of the executive branch of state
government unless specially exempted.
Alternative B
(7) The State Board shall employ and set
the compensation for an executive director
as chief administrative officer. The executive director shall be a person experienced in the field of water management or
water conservation and shall serve at the
pleasure of the State Board.
Commentary.
This provision makes the head of the
State Board staff directly responsible to the Board.
This is consistent with good management practice.
Alternative A
(8)
For administrative purposes,
the
Board shall organize itself in a manner it
deems necessary to apportion and conduct
the work of the Board properly.
The
work of the Board shall be divided into at
least two divisions known as the Division
of Water Use and the Division of Water
Quality. The State Board shall appoint a
director of each division who shall supervise the work thereof and act as technical
advisor to the Board on functions under
the division's jurisdiction.
Commentary. This section was adopted from the California Water Code, Section 186.
It gives the State
Board a direct mechanism for ensuring that water
quality and water quantity problems are considered
together. This provision also ensures that the Board
has the ability to retain technical competence in the
areas of water quantity and water quality. Although
the executive di rector may well be an efficient and
effective administrator, that person may not have the
time to stay current on technical developments relating
to water quantity and water quality.
Technical
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competence is made the prerequisite for the director of
each of these divisions, and thus the Board at all
times would have in-house capabilities which would
enable it to discharge its statutory responsibilities.

Alternative B
(8) According to general guidelines to be
set forth by the Board, the executive
director shall create a staff to provide the
administrative and technical support for
the Board in its various activities.
Commentary. The alternative to A above is to permit
the executive director to have responsibility for creating a Board staff. This may be a desirable alternative
if the State Board is not a full-time board.
1.06 GENERAL POWERS AND DUTIES
OF THE STATE BOARD

In addition to any other powers and
duties, the State Board is authorized to:
( 1) Adopt, promulgate, and enforce such
regulations as may be necessary or convenient to administer the provisions of this
Act.

Commentary.
The purpose of this provision is to
guarantee minimum due process to those who are regulated and to ensure that the general public is kept
aware of the agency's activities.

(2)
Carry out topographic
surveys,
research,
and
investigations
into
all
aspects of water use and water quality.
Commentary.
This provision authorizes studies and
investigations of the state's water resources and its
problems.
It would sanction legal, social, biological,
and economic studies, as well as purely geologic,
hydrologic, and engineering surveys.
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(3)
Contract and cooperate with the
various agencies of the federal government, with State and local administrative
and governmental agencies, or with private
persons.
Commentary. This prov1s1on confers the power to contract and cooperate with governmental agencies and
private persons.
Although this authority probably
could be implied from the nature of the State Board's
other powers and responsibilities, this provision clarifies that there a re no Iimitations on the agency's power
in this regard.

(4) Enter at all reasonable times upon any
property other than dwelling places for the
purpose of conducting investigations and
studies, or enforcing any of the provisions
of this Act--being liable, however, for
actua I damage done.
Commentary.
This provision is very similar to sec.
62.1-44.20 of the Virginia Code, which gives the right
of entry to the State Water Control Board staff. 3 9
This authority is essential for a regulatory agency to
function in the interest of the general public.
The
experience of California in the administration of its
water rights law has shown that even aerial surveillance is not sufficient to ensure compliance with an
administrative water code.
On-site investigations are
essential to determine compliance with the amount, use,
place, and manner of diversion as specified in the
terms of a permit.
With the information obtained from on-site investigations, state agencies are better able to provent illegal
diversions and discourage waste and unreasonable use.
However, without an administrative warrant, the power
of entry could be invalid where private dwellings are
concerned.
Although a search warrant may be
required if a building is entered, the need for a warrant is less likely if the entry involves only the land
itself. The Supreme Court has created two exceptions
to the general rule requiring search warrants for all
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administrative inspections: inspections of heavily regulated activities and searches conducted in open fields.
Heavily regulated enterprises are distinguished from
ordinary activities by a "tradition of close governmental supervision," and the court to date has accepted
only two kinds of activities under this exception--the
manufacture and sale of liquor 40 and firearms. 41 However, it could be argued that water resources management should fall into this category since Virginia's history of regulating water dates from 1946 when the
State Water Control Board was established, and water
quality has been heavily regulated since federal legislation in 1972 compelled states to set stringent goals
for water protection.
The second exception to the warrant requirement
applies to searches conducted in open fields.
A long
line of cases, beginning with Hester v. United
States, 4 2 support this exception. Most water diversion
systems will probably fall into this category, but the
Board's inspectors will have to determine applicability
of the exemption based on a system's proximity to a
residential dwelling and whether it functions as an
adjunct to the domestic economy of the family.
Because on-site inspections are the most effective
means of determining what quantities of the state's
waters are being used and whether such usage complies with the permits issued pursuant to this Act,
warrantless inspections of water diversion systems outside of constitutionally protected areas of a landowner
will be an important enforcement tool for the State
Board.
In addition, legal authorities agree that a
riparian right is a usufructuary right in nature,
extending only to the reasonable use of the water and
not to the ownership of the corpus of the water
itself. 4 3
Si nee that right ex pi res when the water
passes a riparian's property, 44 it could be argued that
water users should expect limited privacy where the
control of water diversions is concerned.

(5) Cooperate with other State agencies,
county
or
other
local
governmental
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organizations,
agencies
in
surrounding
states or the District of Columbia, and
agencies created for the purpose of utilizing and conserving the waters of this
State, and to assist such organizations and
agencies in coordinating the use of their
facilities,
and
to
participate
in
the
exchange of ideas, knowledge, and data
with such organizations and agencies. For
this purpose the State Board shall maintain
an advisory staff of experts.

Commentary.
This section authorizes cooperation
between the State Board and various state and local
agencies concerned with water problems and is not
intended to weaken the authority of the State Board.
Counties, and to some degree municipalities, have considerable power over water resources within their
boundaries, and many of these functions would not be
abolished by the passage of this Act. This subsection, however, would allow the state agency to coordinate the activities of the innumerable local governmental organizations involved in the water resources area.
(6)
Prepare, publish, and issue such
printed pamphlets and bulletins as the
State Board deems necessary for the dissemination of information to the public con cerning its activities.

Commentary.
The modifications contemplated by this
Act and their implications for preserving and utilizing
the state's waters must be communicated effectively to
the public. Although many people in the past considered water a "free good," its economic and social values are now widely recognized. Many states, including
eastern riparian jurisdictions, have undertaken modifications of their traditional systems of water law to
preserve basic supplies for domestic uses and manage
the increasing competition between other beneficial
uses.
Efforts to modify the way this essential
resource is managed can be enhanced by regularly
communicating with interested water users.
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(7)
Appoint and remove agents and
employees, including specialists and consultants.

Commentary. This prov1s1on merely makes explicit an
authority which might well be implied from other provisions of the Act.
(8) Acquire, lease, and dispose of such
real and personal property as may be necessary in the performance of its functions,
including the acquisition of real property
for the purpose of conserving and protecting water and related resources as provided in Section 1. 12.
Commentary. This provision complements Section 1.12,
which deals with the acquisition of real property.
(9) Identify by continuing studies those
areas of the State where saltwater intrusion may be a threat to freshwater
resources and report results to boards of
county supervisors and the public.
Commentary.
Heavy groundwater pumping in coastal
areas always presents a potential for saltwater intrusion.
The Commonwealth has identified two "critical
groundwater areas" where additional pumping of
groundwater must be controlled. One of the danger
areas, the Eastern Shore Groundwater Management
Area, was designated because of the potential danger
of saltwater migration into potable aquifers.
Alternative A
(lO)(a) Provide such coordination, cooperation, or approval as is necessary
for the effectuation of any plan or
project of the federal government in
connection with or concerning the
waters of the State. The State Board
shall, subject to confirmation by the
General Assembly, have power to

49

approve or disapprove such federal
plan or project on behalf of the State.
(b) Act on behalf of the State, subject to confirmation by the General
Assembly, in the negotiation and consummation of any agreement or compact with other states concerning
waters of the State.
(c) No other State agency or department of State shall assume those
duties delegated to the State Board in
subsections (a) and (b) above.
Commentary. The federal government carries out considerable activities related to water resources in the
Commonwealth. Subsection (a) concerns state-federal
cooperation and places primary responsibility for it
with the State Board. This should facilitate establishing and implementing priority systems within the Commonwealth based on state needs and removes from the
authority of other state agencies the right to make
independent agreements with the federal government
and other state governments.
Subsection (b) permits the
interstate compacts, subject
state legislature.
Interstate
effective in resolving water
a re interstate in nature.

State Board to negotiate
to the approval of the
compacts might be quite
resource problems which

Alternative B
(10) [Eliminate from the Act any attempt
to coordinate activities of the various state
agencies with the federal government in
the area of water resources and maintain
the status quo in which the authority to
deal with the federal government is diffused among many agencies.]
Commentary.
Jurisdiction
over
Virginia's
water
resources are divided among the federal, state, and
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local levels of government. The management function
is further fragmented among the different branches of
government, as the judicial, legislative, and executive
arms exercise significant authorities over water supply,
water quality protection, and other areas of water
resources management.
Even within the executive
branch of state government, there are multiple authorizations
for
agencies
to
administer
various
water- related laws.
One aspect of this fragmentation is the authority of
more than one agency to represent the Commonwealth
in relations with the federal government and other
states. Limited authority to act as state spokesman is
conferred on the State Water Control Board in existing
legislation. 4 5 However, a limitation on that authority,
"except as otherwise provided by law," is significant
because other provisions of state law leave federal/
state and interstate relations to different agencies with
water- related interests. 4 6 The examples become more
numerous if agencies designated by federal law or otherwise for
participation in federal
projects are
included. 47
This division of authority among state agencies to
speak for the Commonwealth in federal/state and interstate relations creates the potential for confusion with
regard to the state's water resources policies. Coordination in federal/state and interstate relations is perhaps facilitated by the authorization for the Council on
the Environment in sec. I0-185(1) of the Virginia Code
to "(c)oordinate all State communications with federal
agencies involving State concerns having relation to
environmental problems. . . . " However, it does seem
to confuse the authorization of the State Water Control
Board to be state spokesman in water concerns.

Alternative A
(ll)(a) Sponsor an annual conference on
water resources development programs.
Each
agency,
commission,
district,
municipality, or political subdivision of
the State responsible for specific water
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resource development programs requiring federal assistance shall present at
such conference its programs and projects and the needs thereof.
(b) Select projects from the programs
presented at the annual water conference for incorporation into a state program of public works which best represents the public interest in the proper
development, use, conservation, and
protection of the waters of the State
and
the
land
resources
affected
thereby.
(c)
Present
a
consolidated
State
request to the appropriate committees
of the federal government in support of
this program of public works and
request authorization for funds for
each project.
Commentary.
The federal role in water resource
development in terms of federal dollars available to the
state is likely to continue to decrease. It is essential
that Virginia be more competitive as it vies for these
shrinking dollars, but it is equally important that the
money be used for projects with the greatest payoff to
the state. Federal requirements for a larger match of
nonfederal dollars and possible specifications for more
"up-front money" may dictate that the state play a
larger role than in the past when the state was content
to let local government and/or state agencies independently develop the "best deal" they could make with
the federal government.
The Florida experience suggests that what is being
proposed in Alternative A has the potential to increase
significantly the amount of federal dollars available to
the state for water resource projects.
Si nee 1971,
Florida has had an annual conference and has found
that harmful competition is thereby eliminated. A unified request from Florida is then placed before the
Congress.
The success of this program can be

52

demonstrated by the increase in federal appropriations
for Florida's water resource development projects from
$14.5 million in 1971 to $33.5 million in 1976. As federal
dollars for water resource projects become more scarce,
Virginia needs to become more competitive.

Alternative B
(11) [Eliminate from the Act any attempt
to provide a single, unified request from
the Commonwealth to Congress for projects
ranked according to state needs and maintain the status quo whereby authority to
petition the federal government for money
would remain diffused among state agencies
and local government.]
1.07 STATE WATER PLAN
( 1) The State Water Use Plan and the
State Water Quality Plan shall constitute a
unified plan for water resource use,
conservation,
and
development.
This
overall plan shall be known as the State
Water Plan.
(2)
Related portions of the State Water
Use Plan and the State Water Quality Plan
shall be developed together to achieve
maximum coordination.
(3) The State Water Plan shall be periodically reviewed and revised.
Commentary. Total water management must provide for
the integration of water use and water quality planning. Together they should provide a water plan for
the Commonwealth. Section 1.07 makes the integration
a legal requirement rather than a discretionary one for
the State Board.
This plan should be periodically
reviewed in the light of changing conditions, in particular, changing water use patterns identified by the
State Water Use Plan and the operation of the permit
system.
In addition,
it also should reflect new
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information on water quality changes because water
withdrawals, especially consumptive uses, affect the
quantity, quality, and timing of waste discharges into
receiving waters.

1.08 STATE WATER USE PLAN
( 1 )(a) The State Board shall proceed as
rapidly as possible to study existing
water resources of the State; the means
and methods of conserving and augmenting such water resources; existing
and contemplated needs and uses of
water for protection of the environment, procreation of fish and wildlife,
recreational use, improvement of water
quality,
irrigation,
mm mg,
power
development, and domestic, municipal,
and industrial uses; and all other
related subjects, including drainage,
reclamation,
floodplain zoning,
and
selection of reservoir sites.
(b) The State Board shall formulate an
integrated, coordinated program for the
use and development of the waters of
the State based on the above studies.
Commentary.
The State Water Control Boa rd has
already initiated work on such a plan pursuant to the
1981 amendment to sec. 62.1-44.38 of the Virginia
Code. 48
Because of the resources available and the
time constraints imposed for completing the work, the
final product is Ii kely to be less comprehensive than
what is contemplated in the provision for a State Water
Use Plan proposed by this Act.
The power of the State Boa rd to deny a water permit
on public interest grounds may constitute one technique by which the use of water can be managed in
accordance with comprehensive plans for state water
resource development.
The usefulness of this technique requires, of course, the formulation of comprehensive plans to guide administrative action on
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applications while a significant amount of unappropriated water still remains available for use.
Other states have also seen the need for a water use
plan and have authorized some form of planning. 49
The North Dakota Supreme Court has even interpreted
the public trust doctrine to include a requirement for
future planning. In a 1976 case the Plainsmen Association sought to prevent the issuance of future water
permits for coal-related power and energy production
facilities until both short- and long-term comprehensive
plans for conservation and development of the state's
water and natural resources were adopted. 5 0 The case
was tried with little or no precedent and presented the
Supreme Court with a novel issue:
What application
does the public trust doctrine have in relation to planning and to water permits issued by the state? 5 1 The
court agreed with the United Plainsmen that "the discretionary authority of state officials to allocate vital
state resources is not without limit but is circumscribed by what has been called the Public Trust Doctrine. " 52
The court indicated that the doctrine
requires at a minimum a determination of the potential
effects of the allocation of water on the present water
supply and future water needs of North Dakota. 5 3
The court not only recognized the public trust doctrine
as applied to water and natural resources, but also
recognized that the doctrine requires a minimum of
evidence of planning in the allocation of public water
resources. 5 4

(2) The plan shall be directed toward the
achievement of the following objectives:
(a) The attainment of maximum reasonable-beneficial use of water for such
purposes as those referred to in subsection 1 above;
(b) The proper economic development
of the waters of the State;
(c) The control of the waters of the
State for such public purposes as
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navigation, drainage,
flood control;

sanitation,

and

(d) The attainment of adequate water
quality as expressed in the State's
water quality plan; and
(e) The implementation of the water
resources policy expressed in Section
1.02 of this Act.
Commentary. The first of the five objectives in the
State Water Use Plan is the attainment of a pattern of
maximum reasonable-beneficial use of water for such
purposes as the protection of the environment, procreation of fish and wildlife, recreational use, improvement of water quality, irrigation, mining, power development, and domestic, municipal, and industrial uses.
A reasonable-beneficial use is defined as "the use of
water in such a quantity as is necessary for economic
and efficient utilization, for a purpose a·n d in a manner
which is both reasonable and consistent with the public
interest." 55
Other planning objectives include economic development of the state's water; management for
such purposes as navigation, drainage, sanitation, and
flood control; and implementation of the provisions of
the State Water Quality Plan. The importance of coordinated planning concerning consumptive uses and
water quality has been repeatedly emphasized.
Coordination of this sort is simplified by the requirement
that complementary segments of the Water Quality Plan
and the Water Use Plan should be developed together.
By reference to Section 1.02, the final objective
includes one of the three water resource policies
delineated by this Act as the underpinning of the
planning process.

(3)
For the purposes of this plan, the
State Board shall study and describe all
the water resources within the State. The
State Board shall determine:
(a) present. uses
water permits and
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which

will

require

(b) the quantity of water available for
application to uses in the future.
Commentary. This section is quite specific in requiring that the State Board ascertain the quantity of
water available for application to reasonable-beneficial
use, as well as the extent of present uses requiring
permits. Detailed planning must be based on a thorough study of the state's water resources, including
existing water use patterns and problems. Background
data for the implementation of such planning is currently being collected pursuant to the 1981 amendment
to sec. 62.1-44.38 of the Virginia Code.
However,
certain kinds of information necessary for comprehensive planning, such as estimates regarding the availability of groundwater reserves, including annual
replenishment through natural recharge, is not being
developed by the State Water Control Board pursuant
to sec. 62.1-44.38. The availability of water may be
influenced by the fact that it is of unacceptable quality, is difficult to extract, or is not uniformly distributed across the state. This information must then be
considered in the formulation of any plan for future
development of the resource.
(4)
The State Board shall establish the
following:
(a)
Minimum flow for all surface
watercourses in the State. The minimum flow for a given watercourse shall
be the limit at which further withdrawals would be harmful to the water
resources and ecology of the surrounding area.
(b) Minimum lake level for all freshwater lakes and ponds in the State
greater than 25 acres.
The minimum
level of a given lake or pond shall be
the level at which further withdrawals
would
be
harmful
to
the
water
resources and ecology of the surrounding area.
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(c) Minimum groundwater level for all
aquifers in the State.
The minimum
groundwater level shall be the level of
groundwater in an aquifer at which
further withdrawals would be harmful
to the water resources of the State.

Commentary.
It must be recognized that not all the
water flowing in a stream is available for withdrawal
uses. When the flow at any location is equal to or less
than the minimum provided by the law and/or regulations, water cannot be withdrawn for consumptive purposes. For example, in Iowa when the flow is equal to
or less than 84 percent duration flow, water cannot be
withdrawn for consumptive purposes since 84 percent
duration flow is the regulated "protected flow" for
streams and rivers in Iowa.
This section provides for the establishment of minimum
flows for surface watercourses as well as minimum lake
and groundwater levels. It is essential that any system of water allocation include a minimum flow for pub1ic purposes.
Commercial navigation,
recreational
boating, fishing, hunting, swimming, and ecological
protection are some of the public purposes that should
be protected under the minimum flow concept. Many of
these elements have a direct effect on the economy,
while others represent preservation of Virginia's valued
environment.
Protection of instream values has traditionally met with
minor success in state regulations and adjudication of
water rights.
The State Water Control Board in
December 1984 contracted with Camp, Dresser, &
McKee for a one-year study to (1) identify and assess
methods to technically determine minimum flow requirements that protect instream uses; (2) formulate decision processes and articulate policy options; and (3)
analyze administrative and legal mechanisms to implement a minimum instream flow policy.
Unless Virginia
takes a more aggressive approach toward instream uses
and protection of instream values, the possibility exists
that the federal government will assert its prerogatives.
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(5) The minimum flow, minimum lake level,
and minimum groundwater level shall be
calculated by the State Board using the
best information available.
Where appropriate, minimum flows and levels may be
calculated to reflect seasonal variations.
The State Board shall also consider and at
its discretion may provide for the protection of nonconsumptive uses in the establishment of minimum flows and levels.

Commentary. This section indicates that minimum flow
and levels do not necessarily have to reflect precisely
historical average minimum flows and levels.
Rather,
minimum flows and levels should act as a guideline in
the granting of permits and the protection of nonconsumptive uses.
It should be noted that the State
Board may establish monthly figures in order to take
into account seasonal variations.
The figures to be
developed by the State Board will be used in connection with the implementation of water ·shortage provisions (infra).
(6) The granting of permits under Article
2 of this Act shall be conditioned in such a
manner as to preserve minimum flows and
levels established under this section.

Commentary. This provision avoids any possible conflicts that might arise as a result of granting a permit
which could under certain circumstances adversly
affect the minimum flows and levels heretofore established by the State Board.
(7)
The State Board shall give careful
consideration to the requirements of public
recreation, the protection of the environment, and the procreation of fish and
wildlife. After opportunity for public comment, the State Board may prohibit or
restrict other future uses on certain designated streams which may be inconsistent
with these objectives.
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Commentary.
This represents a legislative mandate
that the State Water Use Plan must make specific provisions to accommodate certain instream uses of surface
water.
Although these are uses which benefit the
public as a whole, the benefits are widespread and may
not spawn advocacy groups with the economic clout to
encourage appropriate consideration. In several western states in stream flow requirements have been met
by granting permits to state agencies for these uses.
In Idaho, for example, in stream flow rights were
granted to the Idaho Water Resources Board.
The
Idaho legislature recognized that instream flows are
essential to many uses of the state's water resources,
including hydroelectric production, fish and wildlife
propagation, recreation, and navigation.
Long-term public values must be weighted against
short-term private gains. It must be remembered that
what is "good" for agriculture, industry, or residential
growth is many times the very use pressure that
desecrates Virginia's remaining natural and scenic
areas suitable for recreation and fish and wildlife habitat. The State Board must weigh carefully the private
gains against public losses when allocating the water
resources of the state.
(8) The State Board may designate certain
uses as undesirable in connection with a
particular source of supply, if the nature
of the activity or the amount of water
required would constitute an undesirable
use for which the State Board could deny
a permit under the provisions of Article 2.

Commentary. Under this provision certain uses may be
declared undesirable because of the Ii kelihood that they
will adversely affect the environment in the surrounding area. In such cases a permit may be denied, or it
may be granted conditionally upon certain guarantees
from the user to remove the risk of environmental
damage.
(9) During the process of formulating or
revising the State Water Use Plan, the
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State Board shall consult with and carefully evaluate the recommendations of concerned federal, state, and local agencies.
Commentary. Probably one of the greatest impediments
to proper planning has been the lack of communication
between the various federal, state, and local governmental agencies involved in water resource development
and regulation.
This provision requires the State
Board to consult with all interested governmental water
resource agencies and carefully consider their findings
and recommendations. This procedure is designed to
reduce duplication of effort and to encourage the free
exchange of data among such agencies. The ultimate
responsibility, however, for drafting the plan rests
with the State Boa rd.

(10) The State Board shall not adopt or
modify the State Water Use Plan or any
portion thereof without first holding a
public hearing.
Commentary. This provision merely ensures that public hearings are an intimate part of the formulation of a
State Water Use Plan. While these hearings will add
greatly to the plan's expense, it is felt that such
hearings will be beneficial since it will enable conservationists and water developers to present views and
information before the State Board.
This procedure
should facilitate greater public acceptance of the plan.

( 11)
The State Board may add to the
State Water Use Plan any other information, directions, or objectives which it
feels necessary or desirable to add in the
administration and enforcement of this Act.
Commentary.
This is a "catchall" provision which
allows the State Board to add any additional information or instructions to the plan which it deems appropriate. Only a bare outline of the content of a State
Water Use Plan can be incorporated into the statutes.
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1.09 STATE WATER QUALITY PLAN
( 1)
The State Water Quality Plan
consist of the following:

shall

(a)
Water quality standards for all
waters of the State, such standards to
consist of receiving water standards
and, where applicable, effluent standards;
(b) Water quality objectives for planning and operat_ion of water resource
development projects for water quality
control activities, and for the improvement of existing water quality;
(c)
Other principles and guidelines
deemed essential by the State Board for
water quality controls, including financial planning and enforcement measures; and
(d) A program of implementation for
those waters which do not presently
meet established water quality standards.
Commentary. The State Board will have responsibility
for developing a water quality plan.
It is essential
that some agency exercise responsibility for the planning and coordinating of a statewide pollution control
program. This responsibility has been with the State
Water Control Board.
One of the principle benefits of establishing a water
quality plan is that it forces the regulatory agency at
the outset to formulate concrete proposals for administrative action, rather than waiting until a water pollution situation becomes intolerable.
Subsection (d) is
intended to encourage the State Board to set realistic
standards, since it will have to state in detail how it
will achieve the desired water quality at the same time
it establishes the particular standards.
This program
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of implementation provides notice to water users and
the general public of what measures the State Board
will take.
(2) During the process of formulating or
revising the State Water Quality Plan, the
State Board shall consult with and carefully evaluate the recommendations of concerned federal, State, and local agencies.

Commentary. The Water Quality Plan is formulated at
the state level, consistent with existing federal legislation, but the State Board can utilize local knowledge
and expertise while retaining the ability to make independent inquiries and judgments.
The State Board
should be able to set standards which reflect local
conditions and needs.
Although all affected parties
should be consulted as the Water Quality Plan is developed, the State Board should avoid undue influence by
dominant economic interests and pressure groups.
(3)
The State Board shall not adopt or
modify the State Water Quality Plan or any
portion thereof until a public hearing is
held.

Commentary. Generally, where a decision is required
concerning water quality standards in a particular
area, public hearings are necessary to obtain some
sense of public feeling about the matter and to afford
affected parties an opportunity to present their cases.
Thus, public hearings are required before adopting or
modifying the Water Quality Plan or any portion
thereof.
1.10 ANNUAL USER-SURVEILLANCE FEE
Alternative A
(1)
Every person who requires a permit
under the Virginia Water Code shall be
subject to a user-surveillance fee based on
a schedule established by the State Board.
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(2)
The user-surveillance fee shall be
collected on an annual basis by the State
Board or an appropriate agency designated
by the General Assembly.
All monies
received under the provisions of this section shall be reserved for the use of the
State Board and shall be in addition to
monies otherwise appropriated in the general appropriation bill; provided, however,
that an amount not exceeding 10 percent of
such monies shall be used for the cost of
collection and administration.
(3) The failure of any person to pay the
user-surveillance fee established hereunder
shall constitute grounds for revocation of
associated water permits.
Commentary.
The user-surveillance fee is based on
the concept that although the waters of the state
belong to the people and are for their use, including
agricultural,
industrial, and recreational uses, a
degree of monitoring is required to ensure reasonable
use.
Equity suggests that those who use the waters
and necessitate a monitoring system should help defray
the cost of the monitoring program. The principle is
the same as that of a driver's license fee used to
defray the cost of monitoring highway safety.
The user-surveillance fee is not a permit fee but is
paid annually, according to a schedule established by
the State Board, by everyone holding a valid permit
during any part of a given year. The fee could be
collected by the Board, or this duty could be delegated to an appropriate state or local agency.
The
intent is to supplement the agency's budget and not to
decrease it in proportion to the amount of fees collected annually.

Alternative B
[No user fees would be levied.]
Commentary.
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The alternative to having some form of

user fees to defray the expense of water administration
is to have all costs come from the General Fund. This
method would distribute the burden equally among all
the citizens, but special beneficiaries (those who
receive the direct benefit of the water allocation system) would not pay according to the benefits received.
In the late 1970's, there were eight states with fee
systems assessing charges according to a variety of
concepts with no specific pattern evident. This number probably is substantially larger now.
1. 11 WATER RESOURCES DEVELOPMENT ACCOUNT
Alternative A
(1) There is hereby established a continuing fund in the General Fund in the State
treasury to be known as the Water
Resources Development Account.

Commentary.
The idea behind a water resources
development account is to provide continuity in longterm programs of planning, research, and construction. The normal expenses of administration would be
funded by annual appropriations from the legislature.
The existence of this fund should enable the State
Board to secure funding more easily from federal and
private sources for certain long-range aspects of the
water development program.
Alternative B
(1) There is hereby established a continuing fund to be known as the Water
Resources Development Account. The fund
is to be developed from annual charges for
both consumptive and nonconsumptive uses
of all State waters subject to regulations
pursuant to this Act, according to a
schedule developed by the State Board.

Commentary.
Fees for the actual use of water can
serve two purposes.
First, if the fees a re set at a
proper level, they will discourage wasteful uses of
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water. SeconcL they will provide the funds necessary
to better manage this finite resource.
Although an
exhaustive search of state statutes was not made,
many states already have statutes which authorize
charges for consumptive and nonconsumptive use of
water. 5 6 There appears to be no doubt that fees may
constitutionally be charged by a state in connection
with new uses. 5 7
(2) The State Board may, subject to any
limitation otherwise imposed by law, receive
and accept in the name of the State any
funds which may be offered or become
available from federal grants or appropriations,
private
gifts,
donations,
or
bequests. Such funds shall be deposited
in
the Water
Resources
Development
Account.
(3) Legislative appropriations, other than
annual appropriations for the administration
of this Act by the State Board, shall be
credited to the Water Resources Development Account.
( 4) In accord with the power granted to
the State Board, it may expend funds from
the Water Resources Development Account
for administration and to finance any project for the protection, conservation, and
development of water resources of this
State.
(5) The State Board by regulation shall
establish a schedule of fees to accompany
applications for any permit authorized
under the provisions of this Act.
Commentary.
Subsections (2), (3), (4), and (5)
merely provide details regarding implementation of the
Water Resources Development Account. Fees a re presently imposed on the acquisition of water rights in
various jurisdictions.
In most states such fees are
charged merely to defray the costs of operating a
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permit system. It is possibl~, however, that fees may
be imposed for the actual use of water as contained in
Alternative B ( 1).
1.12 ACQUISITION OF REAL PROPERTY
( 1) The General Assembly declares it to
be necessary for the public health and
welfare that water and water-related
resources be conserved and protected.
The acquisition of real property for this
objective shall constitute a public purpose
for which public funds may be expended.

(2) The State Board is empowered and
authorized to acquire real property and
easements therein by purchase, gift,
devise, lease, eminent domain, or otherwise
for flood control, water management, or
water and water-related resources.
(3)
Lands, water areas, and related
resources which may be acquired for this
purpose shall include, but not be limited
to, streams and watercourses, parks and
recreation
areas,
beaches,
submerged
lands, and other open areas, as well as
necessary access sites and rights-of-way.
(4) This section shall not limit the exercise of similar powers delegated by statute
to any State or local governmental agency.
Commentary.
A survey of southeastern states i ndicates the power to condemn real property for water
purposes has been delegated mainly to flood control,
drainage, and water management districts. Alabama, 5 8
Mississippi, 59 South Carolina, 60 North Carolina, 61 and
Tennessee 62 all have statutes expressly authorizing
districts to condemn real property for the conservation
of water. In the case of Virginia, sec. 21-112.21 of the
Virginia Code authorizes watershed improvement districts to condemn property. 6 3
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Because of increased
public
concern over
the
protection of water resources, it is possible that courts
in the future may liberally construe the power to condemn lands for such purposes.
An example might be
the policy statement in the Virginia statutes on soil
conservation district laws, which provides:
[I ]t is hereby declared to be the policy of
the legislature to provide for the conservation of soil and water resources of this
State, . . . and thereby to preserve natural resources. . . . 6 4
It is possible that the eminent domain powers quoted
above could be used to implement the policy statement
and thus would be available to acquire lands, property
rights, franchises, rights-of-way, easements or other
property necessary to preserve natural resources and
wildlife.
Subsection (1) above is a legislative declaration of policy. It reaffirms the broad policy statement that the
natural resources of the state are to be managed for
the benefit of all the citizens. Such affirmation that a
particular action is considered a public purpose is
given great weight by the courts and will not normally
be modified unless it is shown to be arbitrary and
unfounded. Consequently, the inclusion of this provision in the Act is highly important since the finding of
a public-purpose objective is essential for establishing
the validity of any section dealing with condemnation.
The landowner's right to develop his land to its most
profitable use is basic to the concept of land ownership
and is constitutionally protected against unreasonable
regulation. 6 5
The concept of "development-right"
acquisition is based on the recognition that a landowner's interest in land includes two components, the
corpus of the land itself and the development rights
associated with the land, which are severable components. Both components are subject to acquisition by
the state th rough condemnation.
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1.13 SALTWATER BARRIER LINES
(1) Having determined by adoption of an
appropriate resolution that saltwater intrusion has become a matter of emergency
proportions, the State Board may, at the
request of a board of county supervisors
or a municipality responsible for the protection of a public water supply or by its
own initiative, establish along the seacoast,
inland from the shore and within the limits
of the areas within which the petitioning
board has jurisdiction, a saltwater barrier
line. Inland of this line no canal shall be
constructed or enlarged and no natural
stream shall be deepened or enlarged which
shall discharge into tidal waters without a
dam, control structure, or spillway at or
seaward of the saltwater barrier line to
prevent the movement of saltwater inland
of the barrier line; provided, however,
that the State Board is authorized, in
cases where saltwater intrusion is not a
problem, to waive the requirement of a
barrier structure by specific permit to
construct a canal crossing the saltwater
barrier line without a protective device
and, provided further, that the agency
petitioning for the establishment of a saltwater barrier line shall concur in the
waiver.

(2)
Application by a board of county
supervisors or a municipality for the
establishment of a saltwater barrier line
shall be made by the adoption of an appropriate resolution agreeing to require compliance with the provisions of this law by
county forces under their control, by
those individuals or corporations filing
plats for record, and by those individuals,
corporations, or agencies seeking authority
to discharge surface or subsurface drainage into tidal waters.
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(3) No final order establishing a saltwater
barrier line shall be adopted by the State
Board without a public hearing. The evidence presented at the hearing shall be
given consideration in determining the
location of the saltwater barrier line.

Commentary.
The saltwater barrier line is a line
inland of the sea coast beyond which no canal or natural stream can be constructed, deepened, or enlarged
without a control structure at or seaward of the Ii ne to
prevent the movement of salt water inland beyond that
point. This measure is intended to protect freshwater
bodies from saltwater encroachment.

1.14 PENALTIES: COMMON LAW REMEDIES
( 1) The State Board may enforce its regulations and orders adopted pursuant to
this Act by suit for injunction or damages,
or both.
(2) Any person who violates any prov1s1on
of this Act shall be guilty of a misdemeanor and upon conviction thereof shall be
subject to imprisonment not to exceed six
months, or a fine not to exceed $10,000,
or both.
For a continuing offense, each
day during which the offense is committed
shall be considered a separate violation.

Commentary.
It is important that the fines be substantial for those who are involved with continuing
offenses lest they be written off as the cost of doing
business.
(3) No provision of this Act shall bar the
right of an injured person to seek other
legal or equitable relief against a water
user for actions in violation of this Act.

Commentary. This legislation does not take away any
common law remedies available to injured parties . A
suit for damages, particularly in cases of nuisance or
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negligence, may still be maintained against a wrongdoer.

1.15 PENALTIES: CIVIL LAW REMEDIES
( 1) (a)

Any person who violates any prov1s1on of this Act, or who fails,
neglects, or refuses to comply with any
special final order of the Board or final
order of a court lawfully issued as
herein provided, shall be subject to a
civil penalty not to exceed $10,000 for
each violation with in the discretion of
the court. Each day of violation shall
constitute a separate offense.
(b) Such civil penalties may, in the
discretion of the court assessing them,
be directed to be paid into the treasury of the county, city, or town in
which the violation occurred, to be
used for the purpose of abating environmental pollution therein in such
manner as the court may, by order,
direct, except that where the person in
violation is such county, city, or town
itself, or its agent, . the court shall
direct such penalty to be paid into the
state treasury.
(c) In the event that a county, city,
or town, or its agent, is the person,
such county, city, or town, or its
agent,
may initiate a civil action
against any user or users of a wastewater treatment facility to recover that
portion of any civil penalty imposed
against the person proximately resulting from the act or acts of such user
or users in violation of any applicable
federal, state, or local requirements.

(2) Any person, his agent, or contractor,
who willfully or negligently violates any
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provision of this Act, or who fails,
neglects, or refuses to comply with any
special order of the Board, or final order
of a court, lawfully issued as herein provided, or who knowingly makes any false
statement in any form required to be submitted under this Act or knowingly renders
inaccurate any monitoring device or method
requir~d to be maintained under this article, shall be fined not less than $100 nor
more than $25,000 for each violation within
the discretion of the court. Each day of
violation
shall
constitute
a
separate
offense.
Commentary.
Civil penalties were adapted from sec.
62.1-44.32 of the Virginia Code.

1. 16 ENFORCEMENT PROCEEDINGS
(1)
All proceedings before the State
Board concerning the enforcement of any
provision of this Act or any regulation
adopted pursuant thereto, or the issuance,
modification, or revocation of any permit or
license under this Act by the State Board
shall be conducted in accordance with the
Administrative Process Act (sec. 9-6.14: 1
et seq.), except as modified herein.
Commentary. In 1975 Virginia enacted the Administrative Process Act (APA) 6 6 to supplement the basic laws
of regulatory agencies. This legislation classifies an
agency action as either a regulation or a case decision
and provides standardized procedures for either operation, but it does not supersede or repeal additional
procedural requirements included in an agency's basic
laws. Where the law is silent on procedures, the APA
provides a standard method for adopting administrative
rules or making case decisions.
The APA also standardizes court review of an agency's decisions, defining agency actions that are subject to or excluded from
court review.
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The General Assembly may choose to impose other
requirements on an agency for rulemaking or case
decisions. The procedures, however, are rather complete and satisfactory for the adoption of regulations,
and thus this Act follows the APA without modification.
The State Board would be required to develop public
participation guidelines and to utilize these procedures
prior to formulating proposed rules and regulations and
throughout the entire adoption process. 6 7 Notification
procedures to solicit the public's input are set out in
the APA, 68 and failure to comply with this provision
would subject the agency to the possibility of judicial
review. 69 The State Board would record public comments at informational proceedings under the public
participation guidelines, but in addition there also are
procedures for formal or evidential proceedings to try
"factual issues directly relevant to the legal validity of
the regulation (if it should later be adopted). " 70
Whereas the APA system is sufficient for rulemaking by
the State Board, the agency's proceedings on case
decisions under this Act would be somewhat different.
Case decisions include an agency determination that a
particular person is or is not in violation of a law or
regulation or in compliance with requirements for
obtaining or retaining a license or other right or benefit. 71
Because the water use permits authorized by
Article 2 of this Act affect all other water users within
an area, certain modifications to the APA are proposed
for State Board case decisions on permit applications
and enforcement proceedings.
A case decision is the consequence of an action
brought about by a specific party, and thus the APA's
procedures require notification only to the parties of
an action, not to the general public.
However, decisions related to the management of a public resource
such as water undoubtedly will generate interest
beyond the scope of a single withdrawal in certain
cases. Affected persons should be offered an opportunity to express their views on permit applications,
because withdrawals have long-term effects.
In addition, individuals in a riparian state acclimating to new
state restrictions on water use will be more inclined to
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support limitations imposed by the State Board if they
accurately perceive that they have access to the decisionmaking process where individual development needs
are balanced against the state's protective custody of a
public resource. Accordingly, requirements for public
notice in Article 2 of this Act are included explicitly
for the purpose of soliciting the views of persons
affected by the State Board's case decisions and other
interested parties.
For case decisions, as well as for regulations, the APA
provides two fact-finding forums for an agency to
record the views of interested parties: an informal,
informational proceeding 72 and a formal, evidential
proceeding for litigated issues. 73
Where the word
"hearing" appears in reference to case decisions, however, it signals the right to request a formal factfinding procedure. 74 There are several instances in
which a water user will have the right to request a
formal
hearing
before the State Board
in
its
quasi-judicial capacity:
(1) When a citizen has filed a complaint
that another person is violating the provisions of this Act, an informal investigation
has been conducted, and the complainant is
not satisfied with the Board's decision [see
Section 1. 18(2)];
(2) When an existing user under the common law doctrine of riparian rights is
denied a use permit pursuant to this Act
[see Section 2. 03 (2)];
(3) When use permit rights are revoked by
the State Board [see Section 2.08];
(4) When a permit to drill a well or permit
to install pumps and pumping equipment
has been rejected, or when such a permit
has been suspended or revoked (see Section 3. 07); and
(5)
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When

an

application

for

artificial

recharge has
3.11(1)].

been

rejected

[see

Section

Although the hearings authorized by the prov1s1ons
listed
here
are trial-like
processes
for
formal
fact-finding, the State Board may, and most often
probably should, attempt to resolve controversies first
by consent of the parties in informal proceedings.
In each of these cases, only the applicant or complainant has the right to request a formal hearing and the
right of appeal as a party to that proceeding. However, the authorization by this Act for public notice
and public comment would enable a citizen to testify at
all informal proceedings on permit applications and
enforcement orders.
The legal question of party status for the public and a public right of appeal would
have to be resolved, however, because the APA allows
appeal by any aggrieved party to a case decision. 75
The State Water Control Board's Procedural Rule Number 1 is an example of an agency providing for public
comment without granting party status in the proceedings. 76
This SWCB rule distinguishes "public hearings" from formal, evidential hearings and clearly
delineates that an applicant or permittee is a party to
the public hearing, while all others may submit written
or oral testimony subject to certain rules.
1.17 JUDICIAL REVIEW OF REGULATIONS
( 1) In addition to the rights conferred by
the
Administrative
Process
Act,
any
affected party may obtain a judicial declaration as to the validity, meaning, or
application of any r·egulation of the State
Board by bringing an action for declaratory judgment in the circuit court of the
county or city in which the executive
offices of the State Board are maintained.

Commentary. This section provides for judicial interpretation of regulations of the State Board by means of
an action for a declaratory judgment from the circuit
court.
It should be noted that this is the exclusive
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method for judicial review of a regulation. Extraordinary writs should be allowed only when a declaratory
judgment would clearly be inappropriate.
1.18 CITIZEN COMPLAINTS
(1)
Any person may file with the State
Board a signed complaint against any other
person allegedly violating any provisions of
this Act. The State Board shall cause an
investigation to be made, and if the facts
stated in the complaint are verified, the
State Board shall take appropriate action
pursuant to Section 1. 16 of this Act.
If
the State Board cannot verify the alleged
violation, it shall find no violation and
notify the complainant.

(2) If the complainant is dissatisfied with
the action of the State Board, he may
apply to the State Board for a hearing.
The complainant shall be a party to the
State Board proceeding and shall be entitled to judicial review of its action.

Commentary. This section allows any person or organization to file a complaint with the State Board. Once
before the State Board, the complainant may utilize the
administrative and judicial review provisions of this Act
if he is dissatisfied with agency action. This provision
stems from the premise that the best interests of the
court, the agency, and the public will be served by
giving the agency a fair opportunity to bring its
expertise to bear before turning its job over to the
courts. This provision, however, is cumbersome and
may discourage action by an aggrieved party by making the appeal process extremely long.
(3)
The Attorney General, any political
subdivision of the State, any instrumentality or agency of the State or of any political subdivision thereof, any person or
other legal entity may maintain an action in
the circuit court having jurisdiction where
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an alleged violation occurs or is likely to
occur for declaratory and equitable relief
against the State, any political subdivision
thereof, any instrumentality or agency of
the State or of any political subdivision
thereof, any person or other legal entity
for the protection of the water and other
natural resources and the public trust
thereof from pollution,
impairment or
destruction.
Commentary.
This section is a modification of the
Michigan Environmental Protection Act. It allows a citizen to commence am action immediately without notifying the responsible state agency or waiting for possible
agency action. This statute is premised on the theory
that the fa i Iu re of an agency to act in the first
instance is sufficient evidence that it is unwilling to
act and thus justifies direct judicial intervention.
This provision provides a comprehensive framework for
airing citizen complaints and reduces the possibility
that legitimate complaints will not be heard because of
the technical question of "standing to sue." The public trust doctrine as a policy of the state for the management of its water and land resources can only be
effective if within that concept there exists a legal
right in the general public that is enforceable against
the goverment and capable of an interpretation consistent with contemporary concerns for the management of
the resource. This provision enable citizen groups to
invoke judicial controls over the management of the
water resources of the state. Private citizens as beneficiaries of the public trust do not need a "bureaucratic middleman" to identify, prosecute, and vindicate
their interests in matters related to the management of
water. Since the citizen has a direct stake in the outcome, he should have the tools with which to raise his
concerns in the courtroom. The citizen, as a member
of the public, must be recognized as having rights
enforceable at large, equal in dignity and status to
those of riparian property owners. Only then will the
concerns of the general public be put on a footing
equal to special interests preoccupied with exploiting
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the use of water for private gain. The public trust
doctrine can be rendered almost meaningless without
such provisions for citizens, as beneficiaries of the
trust, to challenge in court the proper management or
lack thereof with respect to the trust res.
The concerns that liberalizing the requirements with
respect to "standing to sue" will release a floodgate of
litigation is not borne out by past history. The mitigating factor is the expense involved in courtroom litigation. As one court pointed out:
Always a restraining factor is the expense
of participation in the administrative process, an economic reality which will operate
to limit the number of those who will seek
participation; legal and related expenses of
administrative proceedings are such that
even those with large economic interests
find the costs burdensome. 77

1.19 SEVERABILITY
subsection,
sentence,
If any section,
clause, phrase, or word of this Act is for
any reason held to be unconstitutional or
invalid, such action shall not affect the
validity of any remaining portions of the
Act.
Commentary.
The severability prov1s1on is important
because this legislation would not be rendered invalid
if some minor area were found to be unconstitutional on
technical grounds. Care has been taken in the preparation of these provisions to make a legal analysis
showing that what is proposed would in all probability
withstand a constitutional test. However, there is no
way of being certain as to the holdings of the Supreme
Court on any particular issue, and the whole Act
should not be invalidated in the event that the
Supreme Court does not uphold some minor provision.
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I think, moreover, once the application is timely
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the registration statement for grandfather certificate.

6.

Va. Code Ann. sec. 62.1-10.
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Va. Code Ann. sec. 62.1-44.83 et seq.

8.
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Id. at comment a.
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19.
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The fact that they may, in their underground
course, at places come together so as to form
veins or rivulets does not destroy their character as percolating waters." [!Q.]

20.

Hutchinson v. Watson Slough Ditch Co., 16 Idaho
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21.
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court:
"A stream, or watercourse, consists of
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Va . Code Ann . sec. 62 . 1 -13 . 13 ( 1) .

25.

"Opinions of the Attorney General and Report to
the Governor of Virginia," pp. 326-30 (1975/76).

26.

"Any county, city or town of this Commonwealth
may use the waters of Lake Drummond, insofar
as such waters, or the use thereof, have not
heretofore been granted or disposed of by the
Commonwealth . . . for the purpose of furnishing to itself . . . a supply of water and for that
purpose may acquire by . . . condemnation . . .
sufficient lands along the shores of the lake and
water rights.
"
(Va. Code Ann.
sec.
15.1-333)
"The Department of Highways and Transportation, and any county, city or town shall have
the right by eminent domain, to acquire any
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right or interest . . . in and to any oyster bottoms, oyster-planting grounds or interest therein
that it deems necessary. . . . The Department
of Conservation and Historic Resources shall
have the same right of eminent domain against
the same properties as outlined above, where the
purpose of the condemnation is to provide for a
navigational improvement benefiting an area of
the State or the whole State and not Iimited to
purposes of any particular county, city, or
town." (Va. Code Ann. sec. 28.1-115)
27.

"Each [water, sewer, sewage disposal, and/or
garbage and refuse collection and disposal]
authority created hereunder shall be deemed to
be an instrumentality exercising public and
essential governmental functions . . . , and each
such authority is hereby authorized and empowered .
(f) . . . to acquire by . . . the
exercise of the right of eminent domain lands or
rights in land or water rights in connection
therewith . . . provided, that in the exercise of
the right of eminent domain the provisions of
sec. 25-233 shall apply.
In addition, the
authority in any county or city to which secs.
15.1-335 and sec. 15.1-340 are applicable shall
have the same power of eminent domain . . . ;
and provided, further, that no property or any
interest or estate therein owned by any county,
city, town, or other political subdivision of the
Commonwealth shall be acquired by the exercise
of the power of eminent domain without the consent of the governing body of such county, city,
town,
or
political
subdivision.
"
(Va. Code Ann. sec. 15.1-1250)

28.

"After the entry of such order creating a sanitary district in such county, the governing body
thereof shall have the following powers and
duties . . . (2) [t]o acquire by . . . condemnation . . . and to maintain and operate any such
water supply,
. and to acquire by .
condemnation
rights, title, interest, or
easements therefor in and to real estate in such
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district . . . . "

(Va. Code Ann. sec. 21-118)

"Notwithstanding any other provisions of law,
when an order has been entered creating a sanitary district in such county, the . . . governing
body . . . shall have the following powers and
duties . . . (b) [t]o acquire by . . . condemnation
. and to maintain and operate any
such . . . water supply . . . systems in such
district . . . . " (Va. Code Ann. sec. 21-118.4)
29.

" [ E] very public service corporation engaged in
the development of waterpower in this State for
the production, sale and supply of hydroelectric
power and energy to the public shall be vested
with the right of eminent domain to the full
extent requisite for the acquisition of all lands,
property and rights necessary .
. subject to
the following provisions: . . . (b) When, in the
operation of any dam, power station or other
structure of a water-power development, any
such public service corporation interferes, to an
extent beyond its common-law riparian rights,
with the flow of water downstream from such
structure and by reason of such interference any
property or riparian right . . . is destroyed or
damaged, such corporation may exercise the
right of eminent domain for the purpose of
acquiring such property, right or interest so
destroyed or of ascertaining and paying just
compensation for any such damage.
"
(Va. Code Ann. sec. 62.1-98)

30.

"[E] very corporation of this State organized to
conduct a railroad business shall have the power
to acquire by the exercise of the right of eminent domain any lands or estates or interests
therein, . . . water . . . , or other interests in
lands, including lands under water and riparian
rights, . . . which are deemed necessary . . .
for its use in serving the public.
"
(Va. Code Ann. sec. 56-347)

31.

See Va. Code Ann.

sec.

28.1-115

at

note

26
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supra.

32.

"The State Highway and Transportation Commissioner is hereby vested with the power to
acquire by . . . power of eminent domain such
lands . . . and . . . interest in lands, including lands under water and riparian rights, . . .
deemed to be necessary for the .
public
highways of the State.
" (Va. Code Ann.
sec. 33.1-89)

33.

"The governing body of every county, city and
town may acquire or otherwise obtain control of
or establish, maintain, operate, extend and
enlarge waterworks . . . and may acquire . . .
by . . . condemnation . . . whatever land may
be necessary for acquiring .
waterworks
and other public utilities.
"
(Va. Code Ann. sec. 15.1-292)
"For the purpose of making prov1s1on for an
adequate water supply or of acquiring, maintaining or enlarging a waterworks system, the council of every city having a population of more
than twenty-five thousand and the board of
supervisors of every county having a population
of more than five hundred per square mile, and
the board of supervisors of every county adjoining such a county, and the board of supervisors
of any county having a population of more than
fifty-nine thousand but less than seventy-one
thousand . . . have the power to acquire . . .
by . . . condemnation . . . the property . . .
of any private or public service corporation
operating a waterworks system .
. including
its lands, . . . reservoirs, . . . and its contracts, easements, rights and franchises.
"
(Va. Code Ann. sec. 15.1-335)
"[A] ny county adjoining a city with a population
of more than two hundred twenty-five thousand,
and any county having a population in excess of
ninety-eight thousand but not in excess of one
hundred twenty-five thousand
[may]
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acquire the property of any private or public
service corporation operating a water or sewer
system. .
" (Va. Code Ann. sec. 15.1-359)
"[A] city organized under the provisons of this
chapter may acquire by . . . condemnation . . .
plant, machinery and equipment for supplying its
inhabitants
. with
water.
"
(Va. Code Ann. sec. 15.1-1007)
34.

"The Virginia General Condemnation
Va. Law Rev. 1235, 1237 ( 1963) .

Act,"

19

35.

City of Richmond v. Childrey, 127 Va. 261, 103
S. E. 630 ( 1920); School Boa rd v. Alexander 126
Va. 407, IOI S.E. 349 (1919); Carson v. City of
Richmond, 113 Va. 527, 75 S. E. 119 ( 1912); Norfolk & Western Railway v. Lynchburg Cotton
Mills Co., 106 Va. 376, 56 S.E. 146 (1907);
Schmidt v. City of Richmond, 206 Va. 211, 142
S.E.2d 573 (1965); Charles v. Big Sandy &
C. R. R. , 142 Va. 512, 129 S. E. 384 ( 1925) .

36.

Examples of statutes containing such broad
authorizations include the following sections from
the Virginia Code: 15.1-278, 21-248, 15.1-898,
15.1-320,
15.1-283,
62.1-150,
10-21,
33.1-117'
21-112.21, and 45.1-149.

37.

Hite v. Town of Luray, 175 Va. 218, 8 S.E.2d
369 (1940).

38.

For example, a statute dealing with the membership of the State Board of Health provides:
"Two members of the Board shall be members of
the Medical Society of Virginia, one member shall
be a member of the Virginia Pharmaceutical Association, one member shall be a member of the
State Dental Association, one member shall be a
member of the Virginia Nurses' Association and
one member shall be a member of the Virginia
Veterinary
Medical
Association.
"
(Va. Code Ann. sec. 32. 1-5)
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39.

"Any duly authorized agent of the Board may, at
reasonable times and under reasonable ci rcumstances, enter any establishment or upon any
property, public or private, for the purpose of
obtaining information or conducting surveys or
investigations necessary in the enforcement of
the provisions of this chapter." (Va. Code Ann.
sec. 62.1-44.20)

40.

Colonnade Catering Corp. v. United States, 397
U.S. 72 (1970).

41.

United States v. Biswell, 406 U.S. 311 (1972).

42.

Hester v. United States, 265 U.S. 57 (1924).

43.

78 Am. Jur. 2d, Waters, sec. 263 (1975).

44.

Id. at sec. 262.

45.

"In all matters directly related to conservation
or use of the State's water resources, except as
otherwise provided by law, the Board is authorized to speak and act for the State in all relations with the federal government or with the
government of other states or with interstate
agencies
or
authorities
directly
concerning
conservation or use of the State's water
resources." [Va. Code Ann. sec. 62.1-44.41 (1)]

46.

For example, the State Board of Health is given
authority in sec. 32.1-166 of the Virginia Code to
". . . enter into an agreement with any appropriate federal agency to regulate and monitor the
collection, transportation, conveyance, treatment
and disposal of sewage from common carriers or
at federal facilities pursuant to the Public Health
Service Act, United States Public Law 78-410,
and any other applicable federal law."
The Commission of Game and Inland Fisheries,
pursuant to sec. 29-153.2 of the Virginia Code is
allowed to "
. enter into a reciprocal agreement with an adjoining state having nontidal
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waters lying and being adjacent to Virginia land
or water relating to fishing in such waters."
47.

The Commission of Outdoor Recreation is the
participating agency for the state in the Federal
Land and Water Conservation Fund.

48~

The SWCB is required by the 1981 legislation to
develop river basin plans by estimating current
and future water use for significant categories of
users; estimating minimum instream flows during
drought conditions for each major river and
stream; evaluating the capability of surface and
subsurface sources to supply current and future
needs, including instream flows, during drought;
evaluating public water supply systems; identifying water management problems and alternative
solutions; and evaluating hydrologic, environmental, economic, social, legal, jurisdictional,
and other aspects of alternative strategies for
management. Target date for completion of the
SWCB river basin plans is rr'lid-1987. The agency
has already established a registration system for
users whose daily average withdrawal during any
single month exceeds 10,000 gpd.
Registration
of irrigators is exempted by this provision, but
the SWCB is allowed to solicit voluntary information. (Va. Code Ann. sec. 62.1-44.38)

49.

North Dakota:
"In view
of the ever
increasing demand and anticipated future need
for water . . . it is hereby declared to be the
water resources po·Iicy of the State that:
4. Accruing benefits from these resources can
best be achieved for the people of the State
th rough the development, execution and periodic
updating of comprehensive,
coordinated and
well-balanced short- and long-term plans and
programs for the conservation and development
of such resources.
"
(N.D. Gen. Stat.
sec. 61-01-26)
Connecticut:
"The department of environmental
protection, the state department of health and
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the planning and budgeting division, department
of finance and control, shall establish a continuing planning process and shall prepare and periodically update jointly a statewide long-range
plan for the management of the water resources
of the state." (Conn. Gen. Stat. sec. 25-56)
Iowa: "It i,s the pol icy of the state to correlate
and vest the powers of the state in [the Department of Water, Air and Waste Management] with
the duty and authority to assess the water needs
of all water users . . . and prepare a general
plan of water allocation in this state considering
the quantity and quality of water resources
available in this state designed to meet the specific needs of the water users."
(Iowa Code
secs. 4558.262 and .263)
50.

United Plainsmen Association v. North Dakota
Water Conservation Commission, 247 N. W. 2d 457
(1976).

51.

Notes, "The Public Trust Doctrine in North
Dakota," 54 N. D. Law Rev. 565, 585 (1978).

52.

247 N.W.2d at 460.

53.

"In the performance of this duty of resource
allocation consistent with the public interest, the
Public Trust Doctrine requires, at a minimum, a
determination of the potential effect of the allocation of water on the present water supply and
future water needs of this State. This necessarily involves planning responsibility.
The
development and implementation of some shortand long-term planning capability is essential to
effective allocation of resources 'without detriment to the public interest in the lands and
waters remaining.'" [Id. at 462, quoting 1llinois
Central Railroad v. Illinois, 146 U.S. 387, 455-56
(1892)]

54.

"Confined to traditional concepts, the Doctrine
confirms the State's role as trustee of the public
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waters.
It permits alienation and allocation of
such precious state resources only after an analysis of present supply and future need.
"The Legislature has indicated its desire to see
such planning take place, although not in mandatory language.
Until the Legislature speaks
more forcefully, we think the Public Trust Doctrine requires, as a minimum, evidence of some
planning by appropriate state agencies and officers
in
the
allocation
of
public
water
resources . . . . " (~. at 463)
55.

Model Water Code, supra note 1 at sec. 103(4).

56.

New Jersey: " . . . all such diverters for consumptive
use
shall
also
pay
an
annual
charge . . . for all waters so diverted under
said permit.
All such diverters for nonconsumptive
use
shall
pay
an
annual
charge. . . . " (N .J. Stat. Ann. sec. 58: 1-46)
California: "If the board of directors finds and
determines that an overdraft, either annual or
accumulated does exist, then said board may levy
and assess a charge or replenishment assessment
against all persons operating water producing
facilities and producing water during the ensuing
water year, which assessment or charge shall be
computed and fixed at a uniform rate per acrefoot of such water production."
(Cal. Water
Code sec. 40-27)
Nebraska:
"
For the use of water for
power purposes the applicant shall pay into the
state treasury on or before January first, each
year fifteen dollars for each one hundred horsepower for all water so appropriated.
"
(Neb. Rev. Stat. sec. 46-236)

57.

City of Trenton v. New Jersey, 262 U.S. 182
(1923); City of Newark v. New Jersey, 262 U.S.
192 (1923).
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58.

Ala. Code sec. 373(2) and (14).

59.

Miss. Code Ann. sec. 3665-02 and -09(G).

60.

S. C. Code sec. 63-172 and -181.

61.

N.C. Gen. Stat. sec. 139-2 and -38.

62.

Tenn. Code Ann. sec. 70-1818(0) and (I).

63.

"In addition to any other powers conferred on it
by law, any watershed improvement district
organized under the provisions of this article
shall be authorized and empowered to acquire by
the exercise of the power of eminent domain any
lands, property rights, franchises, rights-ofway, easements or other property deemed necessary or convenient for the efficient operation of
the district.
"
(Va. Code Ann.
sec.
21-112.21)

64.

Va. Code Ann. sec. 21-2(d).

65.

Goldblatt v. Hempstead, 369 U.S. 590 (1962).

66.

Va. Code Ann. sec. 9-6.14:1 et seg.

67.

Id. at sec. 9-6. 14: 7 .1(A).

68.

Id. at sec. 9-6.14: 7 .1(C).

69.

Id. at sec. 9-6.14:7. l(F).

70.

Id. at sec. 9-6.14:8.

71.

Id. at sec. 9-6.14:4(0).

72.

Id. at sec. 9-6.14:11.

73.

Id. at sec. 9-6.14: 12.

74.

Id. at sec. 9-6.14: 12(A).

75.

Frederick S. Fisher, Assistant Attorney General,
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letter to author, October 13, 1983.
76.

Id. Mr. Fisher suggests that this is better done
by regulation than by statute.

77.

Office of Communication of United Church of
Christ v. FCC, 359 F.2d 994, 1006 (1966).
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ARTICLE 2
REGULATION OF WATER USES

Article 2 presents a management framework for ensuring the efficient and equitable allocation of state
waters. The key to this management framework is the
establishment of a permit system to regulate all water
uses greater than a specified minimum.
Art icle 2
describes permit application procedures and identifies
options for the elements needed to implement the system, including permit conditions; permit duration; the
grounds for permit modification, renewal, or revocation; and criteria for choosing among competing permit
applications. It also covers such special circumstances
as interbasin transfers, the rights of uses already in
existence when the permit system takes effect, and the
declaration of water shortages.
Highlights Of The Permit System

Five elements of the permit system deserve special
mention here because of their importance to the implementation of a management framework: ( 1) conditions
for obtaining a permit, (2) competing applications, (3)
interbasin transfers, (4) the permitting of existing
uses, and (5) compensation for loss of an existing
water right.
Permit Conditions

Standards for obtaining a water use permit are set out
in two options that complement the reasonable-beneficial
use requirement described in Article 1. One alternative specifies that the contemplated use must not interfere with existing uses and must be consistent with the
public trust policy and the State Water Plan.
The
other alternative grants permits for reasonable-beneficial uses that do not "substantially or materially"
interfere with nonregulated uses or existing uses. In
addition, the second alternative empowers the State
Board to grant permits allowing the use of water on
nonriparian land, even if located outside the watershed
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of origin, and prohibits a choice between competing
applicants based on the prio-r appropriation theory.
Competing Applications
When two or more parties file applications for the same
source of supply, the Act provides that priority in
time will only guide the State Board when the proposed
uses are equal in every respect.
Otherwise, three
approaches are offered for choosing between competing
applications: (1) approving the application which best
serves the public interest, (2) approving permits
according to a statutorily defined hierarchy of preferred uses, or (3) holding the State Board to the standards of a fiduciary when granting permits.
I nterbasin Transfers
Article 2 offers two alternatives for handling the interbasin transfer of water. One generally reflects common law restrictions on transfers except where authorized by specific legislation.
The other allows
permitees to transfer surface and/or ground water outside the area of origin or beyond overlying land upon
approval by the State Board.
Another provision
detailing conditions for obtaining a permit authorizes
the State Board to reserve water from use, subject to
periodic review and the protection of existing uses, in
order to implement the State Water Plan. Under this
provision the State Board may choose to protect an
area of origin when an interbasin transfer is proposed.
Existing Uses
Three alternatives for regulating existing uses are
offered. One option merely requires an existing user
to verify the claim to the State Board's satisfaction.
On the other end of the spectrum, another approach
allows an existing use to continue only upon compliance
with the same requirements for new uses. In between
is an option permitting existing uses to continue if
users apply within three years and if they are reasonable-beneficial uses.
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Compensation for Forfeited Rights

When valid uses existing under the common law riparian doctrine are denied, the Act proposes two
approaches to the troublesome issue of compensation.
The State Board may deny the right of an existing use
to continue, subject to an appeal procedure, and disallow any compensation when the existing use fails to
meet the use standard adopted.
Such an approach
protects the state from continuing wasteful uses of the
past, but still allows existing uses of reasonable
amounts of water to obtain permits.
On the other
hand, the State Board may deny such applications but
compensate existing users for the impairment of property rights by paying for damages and expenses
related to the lessening of existing supply.
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ARTICLE 2
REGULATION OF WATER USES
2.01 PERMITS REQUIRED
( 1) No person shall make any withdrawal,
diversion, impoundment, or use of water
without obtaining a permit from the State
Board.
However,
no permit shall be
required for individual users whose average use does not exceed 10,000 gallons per
day.

Commentary.
This provision exempts from regulation
small uses, which may be impractical to regulate
because of their large number.
It also eliminates any
controversy over the definition of "domestic use" when
considering what kind of uses should be exempted.
The quantitative measure of 10,000 gallons per day will
exempt most domestic uses but may make the permit
system applicable to such significant uses as groundwater heat pumps.
Defining the amount rather than
the type of exempted use will also facilitate the planning for the use of water since it sets forth the average daily use that an individual user may make of
water without having a permit.
(2) In the event that any person shall file
a complaint with the State Board that any
other person is making a diversion, withdrawal, impoundment, or use of water not
expressly exempted under the provisions of
this Act and without a permit to do so, the
State Board shall cause an investigation to
be made, take appropriate action, and
notify the complainant thereof.

Commentary.
This
issuing a permit to
uses of water. The
pursuant to Section
valid permit or taken
in the permit.
The

provision authorizes the agency
investigate complaints of illegal
Board can take appropriate action
I. 14 if water is taken without a
in excess of the amount provided
defendant can contest any order
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being issued by the Board pursuant to the Administrative Process Act. This subsection was modeled after a
provision in the Iowa Code.
(3) No provision of this article shall apply
to coastal waters as defined in Section 1. 03
(11) of this Act.
Commentary.
Coastal waters as defined in Article 1
are expressly excluded from the purview of this article
establishing the permit system. No regulation of salt
water, such as control over desalinization plants, is
intended.
2.02 CONDITIONS FOR A PERMIT
Alternative A
( 1) To obtain a permit pursuant to the
provisions of this article, the applicant
must establish that the proposed use of
water:
(a) is a reasonable-beneficial use as
defined in Section 1.03 (2) of this Act,
(b) will not interfere with any presently existing legal use of water,
(c) is consistent with the policy that
the waters of the State are the prop erty of the State and are held in public
trust for the benefit of its citizens,
and
( d) is consistent with the provisions
of the State Water Plan.
Commentary.
Under this provision only one type of
permit is available, and the basic criteria for the
granting of the permit is the same for all permit users.
This provision requires that the proposed use meet the
requirement of the reasonable-beneficial use standard
and that the proposed use not interfere with presently
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existing legal uses, including uses which are exempt
from the provisions of this Act. The permit is also
subject to the requirement that the use be consistent
with the broad policy goals of Article 1 and the State
Water Plan, which is designed to implement the policy
goals. There is enough flexibility in the language to
allow the granting of a permit to be conditioned on
certain safeguards to reflect the public interest, or
without these safeguards the permit would have to be
denied. An example might be an authorized diversion
from an impoundment with seasonal restrictions to modify permit conditions which might be harmful to a particular species of fish or wildlife during a certain time
of the year, such as the breeding period.
Alternative B
( 1 )(a) In the granting of a permit the
State Board shall have as its objective
the most beneficial use of the water
resources of the State.
(b) General permits or conditional
permits may be granted if:
(i) th~re
is water available for use or for
impounding or collecting; (ii) the use
of the water will be beneficial; (iii) the
most reasonable and beneficial use in
development of the water resources of
the State wi 11 not be impaired by
granting the permits; and (iv) granting
the permit will not substantially and
materially interfere with nonregulated
uses or permitted uses previously
made, except as may be permitted
under this Act.
(c) Permits may be granted without
regard to the law operative in this
State prior to the effective date of th is
Act and without regard to the requirement that such uses be maintained only
in connection with specific lands, a
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particular
otherwise.

natural

watershed,

or

(d) In granting permits, when there
are competing applicants for the supply
of available water, the granting agency
shal.I give no preference or priority to
applications first in time, but shall be
governed by the standard of beneficial
use.
Commentary.
Subsection (a) enunciates the general
proposition that the State Board shall be guided by the
general principle of obtaining maximum beneficial use of
the state's waters when considering a permit application. Subsection (b) sets forth specific criteria to be
satisfied before the permit can be granted, including a
restriction on the granting of a permit for a water
right when in fact no water is available and a requirement for a reasonable-beneficial use of the water.
Subsection (b) (iv) protects uses existing when the
application is made from substantial and material interference by new users, thereby ensuring the stability
of established uses necessary to encourage investment
in water development. Subsection (c) provides for the
most beneficial distribution of the water resources of
the State and eliminates any limitations which may have
been imposed by the courts under the common law doctrine of riparian rights.
Subsection (d) assures that
the prior appropriation theory has no application when
permits are being considered.

Alternative A
(2) The common law of the State to the
contrary not withstanding, the State Board
may allow the holder of a use permit to
transport and use surface or ground water
beyond overlying land or outside of the
watershed from which it is taken if the
State Board determines that such transport
and use are consistent with the public
interest.
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Commentary.
An efficient system of water law will
permit the use of water on non riparian lands and the
use of ground water beyond overlying lands. Thus,
this Act modifies the common law and permits the
transport of surface water beyond its watershed and
ground water beyond overlying lands.
This provision is primarily intended to assist municipalities, which are seldom considered riparians at
common law. The Supreme Court of Virginia has not
specifically passed on the issue, but two cases which
have considered questions related to municipal water
supplies suggest that Virginia is not likely to consider
municipalities riparian if all citizens within the corporate boundaries are supplied by the surface stream.
In a 1921 case a municipality was diverting water from
a small stream at a point it owned on an acre of riparian land. 1 The water was then used as the public
water supply for the municipality, which was not
riparian to the stream.
Regarding the right of the
municipality to make the diversion, the court said:
[T] he right of the town, as a riparian
owner, to use the water of the stream, is
. limited to uses on its one acre lot,
and, as an original proposition, it had no
. . right to divert any water not used
on the riparian lot to the town itself (a
2
non riparian locality).
In a second case involving a diversion by a municipality the Virginia court said:
[A] municipal corporation, in its construction and operation of a water supply system, by which it impounds the waters of a
private stream and distributes such waters
to its inhabitants, receiving compensation
therefore, is not in the exercise of the
traditional right of a riparian owner to
make a reasonable domestic use of water
without accountability to other riparian
owners who may be injured by its diversion or diminution. . . . 3
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Other states have resolved questions about the use of
water from surface streams by statute.
For example,
an Illinois statute permits a nonriparian use for industrial, manufacturing, or public utility purposes.
The Department of Transportation may
grant . . . a permit to any person, firm
or corporation, not a riparian owner, to
use water from any of the public bodies of
water within the State of Illinois for industrial, manufacturing or public utility purposes, and to construct the necessary
intakes. . . . Such permit shall be for a
definite period of time not exceeding forty
years and it may be renewed subject to the
same time limitation. . . . 4
A Wisconsin statute allows irrigators to use water on
noncontiguous, non riparian lands.
When it is determined that a riparian permittee is authorized to withdraw a stated
flow of water, he may use that water on
any other land contiguous to his riparian
lands, but he may not withdraw more water
than
he
had
prior
to
August
I,
1957 . . . . 5
Alternative B
(2) The State Board shall not grant a use
permit to transport and use surface and
ground water beyond overlying lands or
outside of the watershed from which it is
taken unless explicitly authorized by the
General Assembly.
Commentary.
This provision generally leaves intact
the common law riparian restrictions regarding the use
of surface water beyond its watershed and ground
water beyond overlying lands, except as provided by
specific legislation.
This prov1s1on probably would
impede the efficient use of water since it makes the
General Assembly a direct and necessary participant in
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the regulatory process. Because of time constraints,
the General Assembly is not equipped to consider fully
the benefits and costs associated with each proposal to
use surface water outside a basin of origin or ground
water beyond overlying lands. For instance, individual circumstances may allow authorization of activities
with conditions that would protect the basin of origin
and still permit efficient use of water. However, this
would require a detailed study of each proposal, a
responsibility best left to administrative agencies
because the General Assembly is not structured to
accommodate close examination of specific problems.
(3)
The State Board by regulation may
reserve from use by applicants water in
such locations and quantities and for such
seasons of the year as in its judgment may
be required to implement a provision of the
State Water Plan.
Such reservation shall
be subject to periodic review and revision
in the light of changed conditions; provided, however, that all presently existing
legal uses of water shall be protected.

Commentary.
This prov1s1on authorizes the State
Board to integrate the allocation system with the State
Water Use Plan and the State Water Quality Plan, which
make up the State Water Plan. If the State Board by
regulation were to set aside a fixed quantity of water,
no further permit applications could be approved for
the water reserved in this fashion.
This provision
would be of particular value in maintaining water quality standards since a certain amount of pollution from
nonpoint sources can only be accommodated by means
of dilution. It would also permit waters to be reserved
for fish and wildlife needs, which would be identified
in the State Water Plan.
2.03 EXISTING USES
Alternative A

( 1)
All existing uses of water which
remain
reasonable-beneficial
uses
as
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defined in Section 1.03(2) of this Act may
be continued after the effective date of
this Act only with a permit issued in
accordance with Section 2.04 and acquired
within 3 years, unless otherwise exempt
from regulation.

Commentary.
The water resources of the Commonwealth cannot be managed for the benefit of all citizens
if a large portion of its water resources are exempt
from regulation. The total amount of water assigned to
existing users must be known before the provisions of
the State Water Use Plan and the State Water Quality
Plan can be implemented.
Alternative A provides a
three-year grace period after which further applications for a permit under Section 2.03 are precluded by
a conclusive presumption of abandonment. Without this
essential feature for the planning and management of
the State's water resources there will always be the
potential of a latent water right, a contingency that is
one of the major objections to the riparian doctrine.
In addition to providing a cutoff date for applications
by existing uses, Alternative A requires that these
existing uses remain reasonable-beneficial uses in the
light of future conditions and circumstances.
Efforts to regulate existing uses and limit their duration under the police powers of the state could provoke
a constitutional challenge, but they probably would be
sustained under the general welfare provision of the
Constitution.
Nevertheless,
emotional
arguments
against restrictions on riparians could imperil the passage of much needed revisions to the state's water law.
Alternative B
(1)
All existing uses of water may be
continued after the effective date of this
Act only with a permit obtained under Section 2.04 of this Act in accordance with
the requirements for new uses.

Commentary.
Efficient use of water can only be a
reality if vested rights arising from the ownership of
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riparian or overlying lands are subject to reasonable
regulations in the same manner as any other property
right. To preserve used and unused riparian water
use rights would nullify the purpose and effectiveness
of this Act. Therefore, uses of water in existence at
the time of this Act's passage would be continued
under this alternative only upon compliance with the
prov1s1ons of Section 2.04.
Iowa's permit system,
which regulates both existing and unused rights in
this formerly riparian jurisdiction, has not been challenged to date on constitutional grounds.
Alternative C
(1) All existing uses of water which are
recognized as vested rights to use water
on the effective date of this Act are
exempt from the provisions thereof, provided that the user verifies the claim by
providing specific information for consideration by the State Board and that the
State Board makes a determination that the
claimed vested right does in fact exist.
Commentary. The approach of exempting existing uses
from the provisions of this Act avoids problems associated with denying vested rights and protects economic
investments made by riparians.
However, the wholesale exemption of present users is contrary to the concept of comprehensive regulation of water resources
and thus defeats the purpose of the proposed legislation, which is to manage the water resources as a
public trust for all the citizens of the Commonwealth.
Alternative A
(2)
In the event that the State Board
refuses to issue a permit upon timely
application under Section 2.03(1) for a use
allowable under the common law of this
State, the applicant shall be allowed reasonable compensation amounting to reimbursement for any damages attributable to
the lessening of the existing water supply
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and any expenses related thereto.
The
user may request a hearing before the
State Board if not in agreement with its
decision.

Commentary.
Any existing user with valid rights
under the riparian doctrine who is denied a permit
pursuant to this Act could obtain a formal hearing
before the State Boa rd under either Alternative A or B
of subsection (2). Compensation would be granted by
Alternative A, however, for the impairment of property
rights. The burden of proof would be upon the water
user to establish that he or she is entitled to compensation under the provisions of this subsection. The
Massachusetts wetlands statute employs a similar
approach. Under its provisions, any person damaged
by action of the special district's activity may proceed
to obtain compensation under the state eminent domain
statute. 6 This approach, however, does not alleviate
the loss of a riparian who has purchased property at a
price reflecting the potential value of undeveloped
water but has not yet exercised these rights.
Alternative B
(2) The State Board may refuse to issue a
permit upon timely application under Section 2.03(1) for a use allowable under the
common law if the use fails to meet the
reasonable-beneficial use standard set forth
in this Act.
The user may request a
hearing before the State Board, but no
compensation will be allowed the user for
the loss of such use.

Commentary. Although this subsection may seem harsh
on its face, the equities of the situation would suggest
otherwise.
Under the riparian doctrine the requirement is that a use be reasonable only in relationship to
other riparians having a similar legal right. There is
no requirement that the water be used efficiently.
Water can lawfully be used in a very inefficient manner
under circumstances in which there are no riparians
damaged by the withdrawal or no other users in the
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area. However, this use could leave insufficient water
to meet instream flow needs, which are not legally protectable uses under the riparian doctrine except as an
incidental adjunct to the flow that must be left in a
stream for the domestic needs of downstream riparians.
It is difficult to see why wasteful uses established in
the past should be either continued or compensated
when the principal purpose of this Act is to facilitate
more efficient use of water.
2.04 APPLICATION FOR A PERMIT
(1)
Application for a permit required
under the provision of this Act shall be
filed with the State Board on an appropriate form provided by it.

(2) Upon the receipt of an application the
State Board shall cause a notice thereof to
be published in a newspaper having general circulation in the affected area. The
notice shall be published at least once a
week for two consecutive weeks. In addition, the State Board shall send a copy of
such notice to any person who has filed a
written request for notification of any
pending applications affecting a particular
designated area. Th is notification shall be
sent by regular mail prior to the date of
last publication.
Commentary. This provision, taken in part from the
provisions of a similar statute in the Iowa Code, is
designed to ensure that affected individuals shall have
adequate notice. The test for adequacy of notice has
been set forth in a series of Supreme Court decisions.
The basic elements are that the notice must be "reasonably certain to inform those affected," but may
"vary with circumstances and conditions." Also, where
alternative forms a re chosen, the form chosen must not
be "substantially less likely to bring home notice than
other of the feasible and customary substitutes."
Publication in a newspaper of statewide circulation is
generally accepted as meeting the Court's requirement,
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and this would provide adequate notice in a situation
where a water user in one area could be affected by a
permitted use in another area.
The wording of this
provision is designed not only to satisfy the Supreme
Court's requirements, but also to enhance the State
Board's ability to manage in the public interest. Public notice and opportunities for public comment would
be important aspects of the Board's efforts to enlist
public support for its programs.

(3) All permit applications filed with the
State Board under this article and the
notice of application thereof required under
Section 2. 04(2) shall contain the name and
address of the applicant (in the case of a
corporation, the address of its principal
business office), the date of filing, the
date set for public hearing (if any), the
source of the water supply, the quantity
of water applied for, the use to be made of
the water and any limitation thereon, the
place of use, the location of the well or
point of diversion, and such other information as the State Board may deem necessary.
Commentary. In addition to the information set out by
this subsection, the State Board by regulation may
require supplemental information from all applicants or
additional information from a particular applicant at its
discretion.
This provision is based on California's
experience in administering a permit system.

(4)
The notice shall state that written
objections to the proposed permit may be
filed with the State Board by a specified
date. The State Board, at its discretion,
may request further information from either
applicant or objectors, and a reasonable
time shall be allowed for such responses.
Commentary.
Objections initially must be made in
writing, a procedure which should allow the State
Board to eliminate trivial or completely unsubstantiated

108

objections or to
remaining ones.

acquaint

the

applicant

with

any

(5) No public hearing shall be required
for applications to withdraw less than
20,000 gallons per day.
Commentary.
No public hearing would be required if
the proposed use would involve a minimal amount of
water. Since a hearing could be waived at the Board's
discretion, a public hearing probably would be held if
the State Board thought that the permit application
should be denied. An administrative appeal under the
Administrative Process Act would be available to all
interested parties. A public hearing would always be
required, whether or not an objection was made to the
application, if the quantity of water exceeded the limit
of 20,000 gallons per day.
(6)
When a number of applications are
pending on a water source having a common factual background, the State Board
may consolidate such applications for public
hearing purposes and report the public
hearing by a common transcript.
2.05 COMPETING APPLICATIONS
Alternative A
(1) If two or more applications which otherwise comply with the provisions of Section 2.02 of this Act are pending for a
quantity of water that is inadequate for
both or all, or which for any reason are in
conflict, the State Board shall have the
right to approve that application which
best serves the public interest or to
apportion the available water among the
app Iica nts.

Commentary. This subsection would govern the allocation of water rights when two or more parties had filed
permit applications for the same source of supply at
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approximately the same time. Such a situation of competing applications could develop if an objection were
filed to an initial permit application and then the
objector immediately filed an initial application.
Also,
an application could · be filed for water currently allocated to a valid permit. Such an application would be
considered when the current permit ex pi red. Although
some may argue that a state such as Virginia rarely
would experience these conflicts, it must be recognized
that in certain rapidly growing areas water needs
already are exceeding available supplies or at least
those that are economically attractive to utilize.
The State Board's responsibility under the public trust
doctrine would prohibit it from allocation based on the
concept of priority in time as conveying the superior
right.
Although the date of application could be a
factor for the Board's consideration, it should not be
the controlling criterion. The reasonable-beneficial use
standard under this Act could be one measure by
which to judge, but it is an absolute standard, not a
comparative one.
It would inefficient to require the
Board to determine which use was a "more" reasonablebeneficial use.
Under the provisions of this subsection, the State
Board would have to consider the relative benefit to be
derived by the public from each of the competing
applications. This language, while undeniably vague,
does suggest criteria for the Board to consider. Public bodies such as municipalities, governmental agencies, and public utilities generally would be preferred
over private users. Economically more productive uses
normally would be preferred over less productive uses.
Uses which do not permanently impair water quality
would be preferred over those that do. Certain purposes, such as protection of fish and wildlife, navigation, public recreation, and municipal uses would
greatly serve the public interest.
Despite these general guidelines, however, the
Board would retain considerable discretion in
cases and could be expected to take into account
tional factors.
Since the State Board need not
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State
such
addigrant

the entire amount of water requested, it could apportion available water between two applicants by granting
less than either had requested.
In any event, the
Board's decision would be subject to administrative and
judicial appeal and could be overruled if it appeared to
be arbitrary or unfair.
Alternative B
(1) If two or more applications which otherwise comply with the provisions of Section 2.02 of this Act are pending for a
quantity of water that is inadequate for
both or all, or which for any other reason
are in conflict, the State Board in granting
permits to use State water shall grant such
permits according to the following order:

(a)
Municipal uses for life, health,
welfare,
and the safety of human
beings in the aggregate;
(b)
Industrial uses, being processes
designed to convert materials of a lower
order of value into forms having
greater usability and commercial value,
including the development of power by
means other than hydroelectric;
(c)

Irrigation;

(d)

Mining and recovery of minerals;

(e)

Hydroelectric power;

(f)

Navigation;

(g)

Recreation and pleasure; and

(h)

Other reasonable-beneficial uses.

Commentary.
The language in this subsection was
adopted from a Texas statute (Section 5.024) that deals
with preferences related to appropriation. The order
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of uses appearing in this alternative may be inappropriate for Virginia and may require a reordering of
priorities. Whatever the order, a delineation of preferred uses greatly facilitates the administration of a
permit system since it establishes a definite preferential hierarchy to follow when there is not sufficient
water to meet all demand.
The problem with preferences is that at best they reflect the economic condition that existed at the time that a statute was
enacted. The preference provisions found in western
statutes and constitutions reflect the economic conditions of a bygone era.
Hiera rch ies often a re not
adjusted to accommodate changing conditions and values, and thus preference lists become stumbling blocks
to progress and development.
Alternative C
( 1)
In order to obtain the greatest possible benefit to the public, the granting of
permits to use State waters should be subject to the principle that all the waters
within the State belong to the public for
use by the people for reasonable-benefic ial
purposes.

Commentary.
This prov1s1on would hold the State
Board to the standard of a fiduciary when granting
permits, because waters within the state would be held
for the benefit of the public at large.
In addition,
this alternative would provide the most flexibility for
the State Board to accommodate changing conditions
and values over time.
(2) In the event that two or more competing applications qualify equally under the
provisions of subsection ( 1) above, the
State Board shall give preference to a
renewal application over an initial application.
Commentary. Only when proposed uses are equal in
every respect wou Id the State Boa rd award a permit on
the basis of priority. There is a sound economic basis
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for preferring a renewal application over a new use
under these circumstances.

2.06 DURATION OF PERMITS
Alternative A
(1)
Permits may be granted for any
period of time not exceeding 10 years.
The State Board may base dur~tion of permits on a reasonable system of classifications according to source of supply, type
of use, or both.

Commentary.
Each permittee would be granted a
secure right to a specific amount of water for a specified length of time.

Alternative B
(1)
Permits may be granted for any
period of time not exceeding 50 years.
The State Bo.ard may base duration of permits on a reasonable system of classification according to source of supply, type of
use, or both.

Commentary.
A 50-year permit period is probably
excessive for most water uses.
Such a time span
would allocate the prime sources of water supply to
present uses for a long period of time and limit more
productive future uses to less desirable sources of
supply. Twenty years ago, water for energy production did not rank high among significant water uses.
Yet the amount of water available for today's increased
energy production would have been limited substantially if the available supply had been tied to long-term
permits for fifty years. A shorter period with provisions for frequent renewals would provide flexibility in
the permit system and would provide more opportunities for future users to share in the available water
supply.

(2)

The

State

Board

may

authorize

a
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permit not exceeding 50 years in the case
of a municipality or other governmental
body where such a period is required to
provide for the retirement of bonds for the
construction of water works and waste disposal facilities.
Commentary.
Federally supported projects involving
public water supply systems frequently require local
bond issues with maturity dates in excess of thirty
years. This subsection would permit the State Board
to waive requirements for a shorter permit period when
more time would be necessary for the retirement of
bond issues in connection with public water supply
projects.
2.07 MODIFICATION AND RENEWAL OF PERMIT TERMS
( 1) A permittee may seek modification of
any terms of an unexpired permit.

(2) If the proposed modification involves
an increase in water use of 10,000 gallons
per day or more, the application shall be
treated under the provisions of Section
2.04 in the same manner as the initial permit application. For smaller modifications,
the State Board may, at its discretion,
approve the proposed modification without
a public hearing, provided that the permittee establishes that (a) a change in
conditions has made the amount of water
allowed under the permit inadequate for
the permittee' s need, or (b) the proposed
modification would result in a more efficient
utilization of water than is possible under
the existing permit.
Commentary. These provisions cover modifications of
terms during the course of a permit and would apply
the same standards to proposed modifications as to an
original permit application. A formal procedure is not
established for a modification involving only a small
amount of additional water.
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(3) All permit renewal applications shall
be treated under Section 2.04 of this Act
in the same manner as the initial permit
app Iication.
Commentary. A permit renewal would be treated in the
same manner as an original application.
An existing
user, however, should encounter little difficulty in
obtaining a renewal unless conditions had changed. In
that event, the State Board would be free to reallocate
the available water. For example, modifications to the
State Water Use Plan or the State Water Quality Plan
could necessitate a public hearing to establish whether
the use is compatible with the new provisions. A public hearing also should be required if another application for the same water has been received.
2.08 REVOCATION OF PERMITS

After a hearing, the State
revoke a permit as fol lows:

Board

may

( 1) For any material false statement in an
application to continue, to initiate, or to
modify a use, or for any material false
statement in any report or statement of
fact required of the user pursuant to the
provisions of this Act, the State Board
may permanently revoke the user's permit,
in whole or in part.
(2) For willful violation of the conditions
of the permit, the State Board may permanently or temporarily revoke the permit, in
whole or in part.
(3) For violation of any provision of th is
Act, the State Board may revoke the permit, in whole or in part, until the permittee complies with all provisions of the Act.
(4)
For nonuse of water supply allowed
by the permit for a period of two (2)
years or more, the State Board may revoke
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the permit permanently and in whole unless
the user can prove that the nonuse was
due to extreme hardship caused by factors
beyond the permittee' s control.
(5) Without a hearing, the State Board
may revoke a permit, permanently and in
whole, with the written consent of the
permittee.
Commentary.
Sections 1.14 and 1.15 authorize civil
and criminal sanctions by the State Board, but the
revocation of permit rights will probably prove to be
the most effective tool in enforcing the provisions of
this article.
2.09 DECLARATION OF WATER SHORTAGE
(1)
By regulation, the State Board shall
formulate a plan for implementation during
periods of water shortage. As part of this
plan the State Board shall adopt a reasonable system of permit classification according to source of water supply, method of
extraction or diversion, use of water, or a
combination thereof.

Commentary. Some states recognize certain conditions
of reduced water supply, such as water shortage and
water emergency, that trigger a state agency's authority to restrict water uses and apportion wate r .
In
effect, the state's permit system is suspended for the
duration of the water shortage or emergency.
This
approach merely reduces consumption in reaction to a
crisis, however, and does not prevent a shortage from
becoming a crisis. Thus, this section is designed to
facilitate advance planning by requiring the State
Board to establish by regulation a reasonable system of
classification and then to formulate a plan for restricting classes of use during any future period of shortage. Although these classifications would be predetermined, they would be used only during water
shortages or emergencies, not for any other purpose.
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Clearly outlined procedures for restricting use classes
would allow competing econmic, social, and en vi ronmental interests to be balanced in advance of the shortage; allow instream flow needs to be accommodated;
and allow users to formulate reasonable expectations
about economic investments that are affected by the
reliability of water supplies.
Although the situation
would remain a crisis of critically deficient water supplies, the water shortage plan would eliminate the elements of surprise and confusion by providing a mechanism for orderly adjustment to water shortages.

(2) By regulation, the State Board may
declare that a water shortage exists within
all or part of the state when insufficient
water is available to meet the requirements
of the permit system or the State Water
Plan or when conditions are such as to
require temporary reduction in total water
use within the area to protect water
resources from serious harm.
Commentary. This subsection delineates that a water
shortage declaration may be based on the needs of the
permit system, the State Water Plan, or the protection
of the water supply. Whereas junior uses are cut off
entirely to satisfy the water demands of senior permittees in the prior appropriation system, permit holders
under this Act would be assured of their full share
until all uses in a class were restricted.
A water
shortage could be declared if even one permit holder
were unable to obtain water.

(3) In accordance with the plan adopted
under subsection ( 1) above, the State
Board may impose such restrictions on one
or more classes of permits as may be necessary to protect the water resources of
the area from serious harm and to restore
them to their previous condition.
Commentary. Considerable discretion is vested in the
State Board to proceed on the basis of the classification system established under subsection (1) above.
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(4) When a water shortage is declared,
the State Board shall cause notice thereof
to be published in a newspaper of general
circulation throughout the area.
Such
notice shall be published each day for the
first week of the shortage and once a week
thereafter until the declaration is rescinded.
Publication of such notice shall
serve as a notice to all water users in the
area of the condition of water shortage.
(5)
The State Board shall notify each
permittee in the affected area by regular
mail of any change in the permit conditions, any permit suspension, or any other
restriction for the duration of the water
shortage.
Commentary. Once a shortage occurs and the plan is
implemented, water users must be notified of the plan's
activation and its impact on their activities du ring the
specific restrictions imposed. Courts have consistently
interpreted the due process clause of the Fourteenth
Amendment to require notice prior to "the deprivation
of property." Notification by regular mail usually is
upheld as adequate discharge of this requirement, but
under such circumstances as the regulation of a large
area, newspaper publication also has been approved.
(6) A declaration of water shortage and
any measure adopted pursuant thereto may
be rescinded by regulation of the State
Board.
Commentary.
When the State Board determines that
conditions have returned to normal, it may rescind the
declaration of water shortage by regulation.
The
emergency plan's system of restrictions would be deactivated, and normal operations under the permit system
would be resumed.
(7)
If an emergency condition exists due
to a water shortage within any area of the
State, and if the executive director, with
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the concurrence of the State Board, finds
that the exercise of powers under Section
2. 09 ( 1) are not sufficient to protect the
public health, safety, or welfare or the
health of animals, fish, or aquatic life, or
public water supplies, or recreational,
commercial,
industrial,
agricultural, or
other reasonable uses, the executive director may 'issue orders reciting the existence
of such an emergency and requiring that
such action, including but not limited to
apportioning, rotating, limiting, or prohibiting the use of the water resources of the
State, be taken as the executive director
deems necessary to meet the emergency.
(8) Any party affected by an emergency
order under Section 2.09 (7) shall comply
immediately but may appeal said order to
the State Board, which shall give such
proceedings precedence over all other
pending cases. An appeal from the State
Board's review shall be an appropriate and
timely court action.
Commentary.
If the water shortage plan and its
restrictions on classes of water users were inadequate
to protect the public health, safety, and welfare or
other specified interests, then the water emergency
provisions could be activated by the executive director, with the concurrence of the State Boa rd.
An
emergency order could not be stayed pending appeal.
Although such orders must be obeyed, next they can
be challenged before the State Board.

2.10 CONDEMNATION OF WATER RIGHTS
(1)
Public water utilities are hereby
authorized to acquire by condemnation the
water rights necessary for existing and
future uses, subject to the provisions of
Section 1.04(3).
A public water utility
shall not acquire or hold any right to
waste water or to use water for other than
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its own purposes. It may, however, lease
its unused water rights or permit others to
use water above its existing needs, subject
to the rights of the public water utility to
apply such water to public water supply
uses as and when necessity thereafter
exists.
Commentary. This prov1s1on explicitly authorizes the
condemnation of water rights by a municipality to serve
the needs of its citizens for health, welfare, and
safety. It recognizes that municipalities must have the
capability of acquiring rights to water in excess of
their existing need to facilitate long-term planning for
future needs.
The statute also permits water to be
used temporarily for other beneficial purposes and
later shifted to municipal needs.
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ARTICLE 3
REGULATION OF WELL CONTRUCTION
AND OPERATION

There is general agreement that the costs associated
with cleaning up a contaminated aquifer are probably
beyond society's ability to pay, based on the current
state of the technology. It is therefore imperative that
the emphasis be placed on preventing groundwater
contamination. The provisions of Article 3 are for the
express purpose of protecting groundwater quality and
discouraging, if not preventing, a contractor from creating a situation in which · the groundwater resource
could become contaminated and a large social cost
imposed on the general public.
In addition to health
implications, there are significant economic implications
of groundwater contamination because it can necessitate
the use of alternative water sources at a much greater
expense.
The definition section of Article 3 sets forth two alternative definitions of "well." The first is comprehensive in nature and includes virtually every type of
artifical excavation capable of withdrawing or injecting
water into the ground. Under this definition any mining operation that breached a water-bearing formation
would be subject to well regulations. The potential for
contamination from mining and oil drilling activities is
much larger than from an ordinary water well. The
alternative definition comes from the current Groundwater Act of 1973, which is very restrictive and applicable only to water wells.
Effective management of Virginia's water cannot occur
unless the amount and source of significant withdrawal
uses are known.
Accordingly, Article 3 requires the
registration of all existing wells.
Depending on the
provisions adopted in Article 1 for regulating existing
uses, a water use permit may not be required, but all
existing well owners would be required to register
their withdrawals.

124

Also included are prov1s1ons requiring contractors to
file performance and compliance bonds. This requirement is very important because it makes funds available to correct situations in which significant pollution
sources have been created from improper construction
or abandonment of wells. To merely suspend a construction permit would not cu re such a problem, and
thus the goal of these statutes is to protect underground aquifers or to correct problems as they are
detected.
Article 3 requires that all well construction operations
be performed under the direct and personal supervision of a Class B contractor who has received a permit
for well construction. This makes one person accountable for the work being performed. The definition of
"construction" includes alteration or repair, so a Class
B contractor would be accountable for modifications and
maintenance of existing wells. The same kind of general provisions would be required for those installing
pumps and pump equipment. Also included are procedures to suspend or revoke a permit or to deny an
application for a permit.
The well completion reports required by Article 3
should help the State Board to keep an accurate and
up-to-date inventory of all wells, a necessary management tool for understanding the geology and hydrology
of aquifers and aquicludes.
In addition, in order to
have meaningful enforcement of water use permits, all
wells pumping above a certain level would be required
to have measuring devices.
The state administrative agency is charged with adopting minimum standards for the construction of wells
and the installation of pumps as an added protection
for the groundwater resource. Caps and valves would
be required on all wells to prevent waste and pollution.
Abandoned wells can be significant sources of
pollution if they are not filled and sealed properly, so
land owners are made responsible for meeting the
State's standards and filing relevant information about
procedures .
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The requirements and standards developed pursuant to
this Act need to be as functional as possible and be
appropriate to real world situations. Thus, an advisory board from the well construction industry is
authorized in Article 3 to assist the administrative
agency in developing permit requirements, granting
permits, and setting standards for wells and pump
installations.
Lastly, as the demand for ground water increases and
pumping rates exceed recharge in some areas, the
administrative agency may have to take responsibility
for an artificial recharge program. This could become
an important aspect of efficient management of the
State's ground water.
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ARTICLE 3
REGULATION OF WELL CONSTRUCTION
AND OPERATION
3.01 DEFINITIONS

When appearing in this article or in any
rule, order, or regulation adopted pursuant thereto, the following words shall
mean:
Alternative A
( 1)
Well- -Any artificial excavation constructed by any method which is capable of
extracting water from, or injecting water
into, the ground.
It shall include, but
not be limited to, watertable wells, artesian
wells, core-boring holes, recharge wells,
drainage wells, geothermal wells, waste
disposal wells, and all excavations made for
the purpose of obtaining or prospecting for
oil, natural gas, minerals, or for coring,
or for inserting media to repressure oil- or
natural gas-bearing formations, or for
storing petroleum, natural gas, or other
products.

Commentary.
This definition is very comprehensive
and includes virtually every type of artificial excavation capable of withdrawing or injecting water into the
ground.
Any mining operation or core-boring hole
that breached a water-bearing formation would be
defined as a well by this section.
These operations
are not usually considered well construction, but their
inclusion within the definition of "well" is important
because they have as much, if not more, effect on
ground water than a water well.
If a rock-mining
operation penetrated a water-bearing formation, it
would be just as capable of withdrawing water as a
water well.
In addition, any hole could serve as a
conduit for polluted ground water to move from one
formation to another and thus create the possibility
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that a potable water supply would be contaminated.
Gas and oil wells also are included here, because these
wells usually penetrate several water-bearing formations and may have a substantial effect on the ground
water of an area. Although these are only some of the
means by which an artificial excavation may affect
ground water, they show why it is necessary to regulate all kinds of artificial excavations if the ground
water is to be properly controlled, conserved, protected, developed, and utilized.
Alternative B
( 1)
Well- -Any artificial opening or artificially altered natural opening, however
made, by which ground water is sought or
th rough which ground. water flows under
natural pressure or is intended to be artificially drawn; provided . that this definition
shall not include wells drilled for the purpose of exploration or production of oil or
gas, for building foundation investigation
and construction, elevator shafts, grounding of electrical apparatus, or for geophysical investigations; and provided further, that the actual construction and
prior and subsequent details for such wells
shall be subject to observation and investigation by authorized personnel to determine relationships between such drilled
wells and quality and volume of ground
water.

Commentary.
This is the current definition which
appears in the Groundwater Act of 1973 at sec.
62.1-44.85(14). The definition is quite restrictive and
is limited to water wells, thus exempting activities
which could lead to the contamination of aquifers by
allowing waters from different water-bearing formations
to mix.
This provision also specifically exempts oil
and gas wells. The Virginia Code makes only two references to water and water wells in the statutes concerned with oil and gas.
Sec. 45.1-350 provides that
wells which are not commercially feasible for oil or gas
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production can be converted to water wells if potable
freshwater aquifers are encountered.
Sec. 45.1-353
provides that "no person shall store oil or allow the
same to accumulate in any pit, pocket, hole, or other
natural or artificial depression on the surface of the
earth from which the oil may seep or migrate into fractures or other openings in the underlying bedrock or
into springs or water wells, or into any waters
used as a source of public water supply."
(2) Class B contractor--Any person, firm,
or corporation which constructs, alters, or
repairs wells.

Commentary.
This provision merely makes explicit
those who would be subject to the regulations detailed
later in this Act. It is consistent with sec. 54-113(12)
of the Virginia Code.
(3)
Well construction--The producing of
any well, including the construction, alteration, or repair thereof, but excluding the
installation of pumps and pumping equipment.

Commentary.
Section 3 . 05 requires that an approved
permit for well construction must be obtained prior to
the initiation of any work on the construction of a
well, and this definition clearly makes Section 3.05
applicable to any alteration or repair to a well.
Although the installation of pumps and pumping equipment is excluded from this definition, this operation is
defined in subsection 3.01(6) and would be regulated
by the permit process delineated in Section 3.06.
(4)
Pumps and pumping equipment--Any
equipment or material utilized or intended
for
use
in
withdrawing
or
obtaining
groundwater, including, without I imitation,
seals, tanks, fittings, and controls.

Commentary.
This provision was adopted
Model Water Well and Pump Installation Act. 1

from

the
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(5)
Pump
installation
contractor--Any
person, firm, or corporation which is in
the business of installing or repairing
pumps and pumping equipment.
Commentary. This definition was taken from the Model
Water Well and Pump Installation Act. 2
(6)
Installation of pumps and pumping
equipment--The procedure employed in the
placement and preparation for operation of
pumps and pumping equipment, including
all
construction
involved
in
making
entrance to the well, and establishing seals
and repairs, as defined in Section 3.01(7),
to existing installations.
Commentary. This prov1s1on is patterned after a section in the Model Water Well and Pump Installation
Act. 3
(7) Repairs--Any change, replacement, or
other alteration of any well, pump, or
pumping
equipment
which
requires
a
breaking or opening of the well seal.

Commentary.
rado law. 4

This provision is adopted from a Colo-

(8)
Well seal--An approved arrangement
or device used to cap a well or to establish
and maintain a junction between the casing
or curbing of a well and the piping or
equipment installed therein, the purpose or
function of which is to prevent pollutants
from entering the well at the other terminal.
Commentary.
This prov1s1on
Model Regulations for Water
Pump Installation. 5

was adopted from the
Well Construction and

(9) Abandoned well--Any well whose use
has been permanently discontinued.
Any
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well shall be deemed abandoned which is in
such a state of disrepair that continued
use for the purpose of obtaining groundwater is impractical.

Commentary. This definition was taken from the Model
Regulations for Water Well Construction and Pump
Installation Act. 6
(10)
Artificial recharge--The intentional
introduction of water into any underground
formation.

Commentary.
rado law. 7

This provision was taken from a Colo-

3.02 POWERS AND DUTIES OF THE STATE BOARD
In addition to other powers and duties delegated to it, the State Board shall:
(a) Require registration of all existing
wells, as provided in Section 3.03;
(b) Require permits for well construction, as provided in Section 3.05;
(c) Require permits for the installation
of pumps and pumping equipment as
provided in Section 3.06;
(d) Require well completion
as provided in Section 3.08;

reports,

(e) Develop well construction standards, as provided in Section 3.09;
(f) Develop pump and pump equipment
installation standards as provided in
Section 3. 09; and

(g) Adopt,
enforce all

modify, promulgate,
regulations,
rules,

and
and
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orders necessary to
provisions of this Act.

carry

out

the

Commentary.
This section outlines the duties and
powers which are to be exercised by the State Board.
3.03 REGISTRATION OF ALL EXISTING WELLS
(1)
Any person owning or operating any
well shall register said well with the State
Board.

(2) The State Board's registration report
shall include:
(a)

The water use permit number,

(b) The legal description of the land
upon which the well is located,
(c)

The location of the well,

(d)

The purpose of the well,

(e)

The diameter of the well,

( f) The name of the Class B contractor who constructed the well,

(g)

The maximum capacity of the well,

(h) The name of the pump installation
contractor who installed the pump and
pumping equipment, and
(i) Such other data as the State Board
may require.
(3) The State Board shall maintain a permanent record in which shall be entered
the information gathered from the persons
owning or operating all wells reported.

132

( 4) In addition to the penalties prescribed
in Sections 1.14 and 1.15, the State Board
may deny an application for a water use
permit issued under Section 2.04 or may
revoke a permit pursuant to Section 2.08
until such time as the applicant registers
all wells owned or operated by applicant.
Commentary.
It should be noted that while existing
well owners would not be required to obtain water use
permits under one of the alternative provisions proposed by this Act, all would be required to register
their wells under this section.
It is important that the
amount of present use be known, if the state is going
to regulate future water use.
This section would
enable the State Board to obtain the amount and the
point of withdrawal of all groundwater uses within the
state, and the information cou Id be kept current by
the wel I completion reports required by Section 3. 08.
An inventory based on well registration would serve as
the basis for evaluating future applications for water
use permits and well construction permits.
Thus, a
registraton system is one of the first steps that the
State Board must take in order to obtain the basic
information to develop an optimum coordinated program
of groundwater management.
This provision was
adopted from an Arizona statute. 8
3.04 PERFORMANCE AND COMPLIANCE BONDS

When a permit to construct a well or install
a pump or pumping equipment has been
approved by the State Board, the applicant
shall file a performance and compliance
bond in the amount of $
with a
corporate surety authorized to do business
in the state.
The bond shall be conditioned upon compliance with the laws of the
state and the rules, orders, and regulations of the State Board while engaging in
the work authorized by the permit.
Commentary. Although the State Board would have the
power to suspend or revoke a permit to construct a
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well or install a pump or pumping equiptment, there
could be many times when such action against a driller
or contractor would not cu re the problem. For example, a Class B contractor, as defined in sec.
54-113(12) of the Virginia Code, could apply for and
receive a well construction permit and, after drilling
several hundred feet, suddenly abandon the job. The
Board could suspend or revoke the permit, but the
real problem would be what should be done to the
abandoned hole. In addition to providing surface pollutants with direct access to the ground water, the
abandoned hole could serve as a vertical conduit for
the mixing of ground water from different formations
penetrated and thus introduce the possiblity of contamination from other ground water.
The performance and compliance bond would be used
by the State Board only if a Class B contractor or
pump installation contractor failed to comply with the
Board's rules, regulations, and orders and would not
be available to private individuals to enforce agreements with such contractors.
3.05 PERMIT FOR WELL CONSTRUCTION
( 1)
All well construction operations shall
be performed under the direct and personal supervision of a Class B contractor
who has a permit for well construction.

(2) Prior to the beginning of construction
of all wells, permission must be obtained
from the State Board by making written
application for the construction on forms to
be provided by the Board. The application shall be made by the Class B contractor who will perform the work and shall
contain the following:
(a)

the name of the applicant,

(b) the name and address of the person who will control and operate the
well,
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(c) the number of the water use permit,
(d)

the location of the well,

(e) the proposed depth and method of
construction,
( f) the size and expected capacity of
the well,

(g) the name of the pump installation
contractor, and
(h) such other information
State Board may require.

as

the

(3) The State Board shall issue a permit
whenever it finds that an application is in
proper form and contains the required
information, provided that, on the basis of
the information therein contained, the proposed construction will not be contrary to
applicable law, rules, orders, or regulations. Receipt of the permit by the Class
B contractor will constitute permission to
begin well construction. The permit will
also direct the Class B contractor to file a
well completion report, as provided in Section 3.08.
(4) The State Board shall issue a Notice
of Rejection, as provided in Section 3.07,
whenever it finds that an application fails
to meet the requirements of this Act or
any rule, order, or regulation adopted
pursuant hereto.
(5) The permit shall be prominently displayed at the site of the well prior to
beginning any work thereon and shall
remain so displayed until construction is
completed.
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(6)
The holder of a permit under this
section who desires to change the well
location before construction is completed
shall apply to the board for an amended
permit.
The application shall contain the
same information as required for an original application, plus information as to the
manner of sealing or plugging the incomplete and abandoned well.
If the Board
determines that the proposed well at the
new location will both serve the same use
as the original well and draw upon the
same supply of water, and that the incomplete and abandoned well will be sealed or
plugged so as to prevent waste of water
and damage to the water supply which
could be dangerous to public safety, it
shall approve the application and issue an
amended permit therefor.

Commentary.
This section makes it clear that well
construction and pump installation should be superivsed personally by the responsible contractor.
The
ability to hold a single individual responsible for work
being performed should aid the State Board in enforcing the provisions of this article.
Oversight also
should be made easier by the requirement for prior
permission from the Board.
Similar prov1s1ons are
found in Arizona and New Mexico statutes. 9
Permits
for well construction would be required for both construction of new wells and alteration or repair of
existing wells and could be evaluated to ensure that
proposed construction would comply with the construction standards adopted by the State Board pursuant to
Section 3. 09. In addition, the information obtained by
monitoring construction permits would be useful in
evaluating permit applications under the regulatory
system established by Article 2.
It should be pointed out that this section does not
contain certain provisions that are common in most
state codes, because they are handled more appropriately by rules, regulations, and orders. For instance,
some state statutes specify that receipt of a permit will
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be imp Iied if a specific number of days elapses after
application.
A similar regulation should be specified
by the State Board to minimize the possibility of
delayed administration of a permit.
Similarly, there
should be a provision for emergency permits for well
construction.
Subsection (6) would allow a permit holder to renegotiate the terms of a permit if, for instance, a partially
completed well were ruined by equipment failure or
otherwise showed evidence of not being capable of satisfactory completion.
The State Board could impose
conditions related to the procedures for abandoning a
well as detailed in Section 3 . 12 and thus improve its
oversight capabilities.
For most modifications, an
amended permit could be granted with a minimum of
paperwork and delay.
The permit requirements of Section 3.05, in conjunction
with subsequent provisions related to pump installation
permits, rejection notices, wel I completion reports, and
well construction and pump installation standards,
would be the heart of the State Board's efforts to protect underground water resources.
3.06 PERMIT FOR INSTALLATION OF PUMPS
AND PUMPING EQUIPMENT
(1)
All operations connected with the
installation of pumps and pumping equipment shall be performed under the direct
and personal supervision of a pump installation contractor who has received a permit
for installation of pumps and pumping
equipment.

(2) Prior to the beginning of the installation of pumps and pumping equipment,
permission must be obtained from the State
Board by making written application on
forms provided by the Board. The application shall be made by the pump installation contractor who will perform the work
and shall contain the following:
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(a)

the name of the applicant,

(b) the number of the water use permit,
(c) the number of the well construction permit,
( d) description of the pumps and
pumping equipment to be installed, and
(e) such other information
State Board may require.

as

the

(3) The State Board shall issue a permit
whenever it finds that an application is in
proper form and contains the required
information, provided that on the basis of
the information therein contained, the proposed installation will not be contrary to
applicable law, rules, orders, or regulations.
Receipt of the permit by the pump
installation contractor will constitute permission to install pumps and pumping
equipment. The permit will also direct the
pump installation contractor to file a well
completion report, as provided in Section
3.08.
(4)
The State Board shall issue a Notice
of Rejection, as provided in Section 3.07,
whenever it finds that an application fails
to meet the requirements of this Act or
any rule, order, or regulation adopted
pursuant hereto.
(5)
The permit shall be prominently displayed at the site of the well prior to
beginning any work thereon and shall
remain so displayed until the installation is
completed.

Commentary. The purpose of this section is essentially
the same as for the preceeding section, Section 3. 05,
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except that it relates to the installation of pumps and
pumping equipment.

3.07 NOTICE OF REJECTION, SUSPENSION,
OR REVOCATION OF PERMIT
( 1)
The State Board shall issue a Notice
of Rejection whenever it determines that an
application for a permit under Sections
3.05 or 3.06 fails to meet the requirements
of this Act or any rule, order, or regulation adopted pursuant hereto.

(2)

The Notice of Rejection shall:
(a) state the grounds for rejection
and may state any remedial action
which may be taken to make such
application acceptable for approval; and
(b) be served in writing upon the
persons signing the application by registered or certified mail.

(3)
Any applicant receiving a Notice of
Rejection may obtain a hearing.
(4) The State Board may suspend a permit and, after notice and hearing, may
extend such suspension or may revoke the
permit.
Such suspension or revocation
may be made on any one or more of the
following grounds:
(a) material misstatement or misrepresentation in applying for a permit;
(b) failure to comply with the provisions set forth in the permit;
(c) willful disregard or violation of
any provision of this Act, or any rule,
order, or regulation promulgated pursuant hereto; or
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(d) material change of circumstances
or conditions existing at the time such
permit was issued.

Commentary. This section sets forth the procedures
which the State Board would have to follow to reject an
application for a permit under Sections 3.05 and 3.06
or to suspend or revoke a permit obtained under Sections 3.05 and 3.06. It also prescribes the procedure
an applicant would have to follow in order to obtain a
hearing before the State Board. An aggrieved party
could seek judicial review pursuant to the Administrative Process Act, as described in Section 1.16.
3.08 WELL COMPLETION REPORT
Within 30 days after the completion of a
well, the Class B contractor and pump
installation contractor shall file a written
report upon forms provided by the State
Board.
The report shall contain the following information:
(a) A log containing the depth, thickness, and character of the different
strata penetrated and the location of
water-bearing strata;
(b) An accurate record of the work,
including:
(i) the date of beginning
work, (ii) the date of completion, (iii)
length, size, and weight of the casing
and how the same is placed, (iv) the
size of the drilled hole, (v) where the
well is sealed off and the type of seal,
(vi) number of cubic feet per second
(cfs) or gallons per minute (gpm) of
flow from the well when completed,
(vii) pressure in pounds per square
inch (psi) if it is a flowing well, or, if
nonflowing, the static water level and
the water temperature, and (viii) a
chemical analysis of a water sample
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drawn from wells which produce more
than 50,000 gallons per day;
(c) Such additional information as may
be required by the State Board to
establish compliance with the terms of
the permit, the provisions of this Act,
and all rules, regulations, and orders
promulgated pursuant to this Act.

Commentary.
This provision was compiled using Arizona, Mississippi, and Oregon statutes. The completion report is an essential tool of this Act.
By
requiring permits for well construction in Section 3.05,
permits for the installation of pumps and pumping
equipment in Section 3.06, and well completion reports
in this section, an accurate and up-to-date inventory
of all wells could be maintained by the State Board.
This would become increasingly important as groundwater use increased and arbitration by the State Board
under Article 2's provisions for competing applications
became more necessary. From these reports the State
Board could map the drilling sites of all new wells and
know the depth, diameter, pumpage, and kinds of
water obtained from these wells.
In addition, valuable
information on the geology and hydrology of the aquifers and the aquicludes could be obtained and shared
with the drilling community.
3.09 WELL CONSTRUCTION STANDARDS
AND PUMP INSTALLATION STANDARDS
(1) The State Board shall adopt minimum
standards for the construction of wells and
the installation of pumps and pumping
equipment.

(2)
The minimum standards for the construction of wells shall include, but not be
limited to, the following provisions:
(a) All wells shall be equipped with a
device for measuring the amount of
groundwater being withdrawn from the
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well, such device to be approved by
the State Board;
(b) All wells shall be capped or
equipped with a control valve, such
cap and control valve to be approved
by the State Board;
(c) Procedures shall be approved for
the plugging of wells;
(d) Procedures shall be approved for
the grouting and sealing of wells; and
(e) Criteria shall be set for the location of wells with respect to possible
pollution sources and with respect to
maintaining wells in sanitary conditions.
(3) Should any well not be equipped with
a cap or valve as required in subsection
(2) above, or should any well be allowed
to flow so as to waste groundwater in violation of th is section, or should any well
be contaminated because of deficiencies as
set forth in subsection (2) above, then:
(a) The State Board shall give notice
to the owner of the land upon which
the well is situated to correct the
defect or waste, as the case may be.
If the defect or waste is not corrected
within 10 days after notice is given,
the State Board shall have the necessary valve, cap, plug, or other device
installed upon the well.
(b) The cost to the State Board of
installing the valve, cap, plug, or
other device and controlling the flow
from the well shall be at the expense of
the owner and shall be a lien against
the tract of land upon which the well is
situated until the expense is paid.
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Said lien may be foreclosed in a civil
action in any court of competent jurisdiction, and the court shall allow the
plaintiff a reasonable attorney's fee to
be set as a part of the cost.
(4) The minimum standards for the installation of pumps and pumping equipment
shall include, but not be limited to, the
following provisions:
(a) The pumps and pumping equipment
shall be installed so that the pumps
and their surroundings can be kept in
a sanitary condition.
(b) The pumps and pumping equipment shall be of a capacity consistent
with the water need and the drawdown
characteristics of the well.
(c) The pumps and pumping equipment
shall be durable and reliable in character.
(d) The pumps and pumping equipment shall be constructed of material
which will not create a toxic condition
in the water.
(e) The pumps and pumping equipment
shall
provide
reasonable
protection
against entrance of pollutants.

Commentary.
A variety of statutes were reviewed in
creating this provision. The primary purpose of this
section is to protect the groundwater resource.
The
standards that are adopted pursuant to this section
will have to be met as the basis for the issuance of
each permit under Sections 3.05 and 3.06. The standards that the State Board sets represents the
minimum acceptable standard that should be followed by
the well drillers and the pump installation contractors
as they design and plan the work.
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The requirement of a measuring device, set forth in
Section 3.10(2) (a), is essential to the meaningful
enforcement of the water use regulations provided in
Article 2. Without a measuring device on the wells, it
would be almost impossible to check the amount of
groundwater withdrawn.
Many

states

have a prov1s1on similar to Section
The purpose of the provision is two-fold:
to prevent pollution and waste.
In the case of an
artesian or free-flowing well, the control valve will
prevent the water from flowing to waste and reduce
the possibility of saltwater intrusion. In the case of a
nonflowing well, the cap will prevent pollutants from
entering the well.

3 .10(2) (b).

By establishing procedures for the plugging of wells
under subsection (6), the State Board will ensure that
subsurface conditions will be returned to a nearly
original hydrologic condition.
The well may be
required to be plugged in such a manner that it will
not serve as a conduit for water to move freely from
one water-bearing formation to another. The establishment of grouting and sealing procedures will also
prevent the vertical movement of pollutants in the well.

3.10 WELL CONSTRUCTION ADVISORY BOARD
(1) The State Board shall appoint a sixmember well construction advisory board of
which three shall be Class B contractors
for well construction and three shall be
pump installation contractors, each with a
minimum of five years of experience. No
more than one member may be employed or
own an interest in the same company, firm,
or business association for well construction or the installation of pumps and
pumping equipment.

(2)
The initial six members shall be
appointed for the following terms:
two
well drillers and two pump installation contractors for a term of one year, and one
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well driller and one pump installation contractor for a term of two years.
Thereafter, all subsequent appointments shall be
for terms of two years.
(3)
The advisory board shall advise the
State Board on the following:
(a) the approval of
construction;

permits for well

(b) the approval of permits for the
installation of pumps and
pumping
equipment;
(c) the acceptability of well completion
reports;
(d) the standards for well
tion and pump installation;
(e)

construc-

the abandonment of wells;

(f) the marking of vehicles and equipment; and

(g) any other matter that
Board specifies.

the State

Commentary. It is important that Class B contractors
and pump installation contractors be given an opportunity to present their views to the State Board concerning the rules, regulations, and orders adopted
pursuant to this Act. This section assures the well
drilling industry that it will have a direct means of
communicating with the State Board.
3.11 ARTIFICIAL RECHARGE
(1)
No construction may be begun on a
project involving artificial recharge as
defined in Section 3.01(10) of this Act
without the written permission of the State
Board.
Such application shall contain the
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detailed plans and specifications for project
construction.
Should the application be
rejected, the applicant may obtain a hearing before the State Board by filing a
written petition requesting such hearing.
(2) The State Board may take any action
necessary to replenish the state's ground
water.
Among other things the Board
may:
(a)

buy and sell water;

(b)

exchange water;

(c) distribute water to persons in
exchange for ceasing or reducing
groundwater extractions;
(d) spread, sink,
underground;

and

inject

water

(e) store,
transport,
recapture,
reclaim, purify, treat, or otherwise
manage and control water for the beneficial use of persons or property within
the state; and
(f) build
the necessary works
achieve groundwater replenishment.

to

Commentary.
California and Colorado statutes were
relied on to formulate this provision. 10
Section 3 .12
gives the State Board control over all artificial
recharge projects.
It also authorizes the State Board
to construct the works necessary for an a rtificial
recharge project. Because the State Board is responsible for the efficient management of groundwater, it
must have control over the sources of recharge as well
as the sources of withdrawal.

3. 12 ABANDONMENT OF WELLS
When
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a

well

is

abandoned,

the

owner

thereof shall fill and seal the well in a
manner approved by the State Board.
Prior to abandonment the owner shall file
with the State Board a report showing the
following:
(a) the
owner;

name

and

address

of

the

(b) the water use permit number (if
any);
(c) the name and address of the Class
B contractor who will be employed to
perform the work required for abandonment;
( d)

the reason for abandonment; and

(e) a description of the work to be
performed to effect the abandonment
consistent with the standards adopted
pursuant to Section 3.09(2)(c) and
(d).

Commentary. This section provides for the sealing and
the filling of abandoned wells in a manner approved by
the State Board so as to prevent the well from acting
as a channel for contamination or vertical movement of
water. The definition found at Section 3. 01 (8) specifies that there will be approved ways to cap a well and
addresses the broader issue of pollution entering
ground water as the result of the improper covering of
these openings.
If Section 3. 12 were enforced, it
would eliminate the need for secs. 18.2-316 and -317 of
the Virginia Code, which apply in a very general way
to abandoned wells and pits without concern for water
quality issues.
Section 18.2-318 authorizes counties, cities, and towns
to require and to regulate well covers.
It is suggested that this provision of state law be modified only
to provide that such regulation shall not be less severe
than that provided in this Act.
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3.13 DRAINAGE WELLS

All drainage wells shall conform
provisions of this article.

to the

Commentary.
This section states that prior to the
construction of drainage wells, a permit for well construction, as required by Sections 3.05, must be
obtained from the State Board.
3.14 EXEMPTIONS AND LIMITATIONS

No provisions of this article shall apply to:
(a) Any distribution
the point of discharge
or pressure tank, or
of discharge from . the
is employed, or

of water beyond
from the storage
beyond the point
pump if no tank

(b) Any well, pump, or other equipment used temporarily for dewatering
purposes.
Commentary. This provision was taken from the Model
Water Well and Pump Installation Act and is designed to
avoid possible interpretations which would make the
administration of the provisions of Article 3 cumbersome and unduly expensive to administer.
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FOOTNOTES
1.

Model Regulations for Water Well Construction and
Pump Installation Act (1965), sec. 3(f).

2.

Id. at sec. 3(g).

3.

Id. at sec. 3 ( d) .

4.

Colorado Code for Water Well Construction
Pump Installation, sec. 2(7) (1968).

5.

Model Regulations, supra note 1, at sec. 2.21.

6.

Id. at sec. 2.1.

7.

Colorado Code for Water Well Construction
Pump Installation, sec. 2(19) (1968).

8.

Ariz. Rev. Stat. Ann. sec. 45-304 (1956).

9.

Ariz. Rev. Stat. sec. 45-315;
sec. 75-11- 7, -23, and -24.

10.

and

and

N.M. Stat. Ann.

Cal. Water Code sec. 60220, 60221; Colo. Code
for Water Well Construction and Pump I nstallation, sec. 5(7).
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APPENDIX A
Water Management Districts:
Modifications for a Two-Tiered Management System

One of the management options considered in developing the Virginia Water Code was the adoption of a
two-tiered management approach. This strategy would
divide decision making between local water management
districts and state government. The argument in support of this option is that the water resource problems
of the Commonwealth vary from region to region, both
in magnitude and complexity, and that districts formed
under the broad authority of the State Board would
provide a mechanism for resolving unique or localized
problems.
If this option were adopted by the legislature, the
state would be divided into five water management districts.
To avoid the creation of additional legal entities and to work as closely as possible with existing
institutions, the 23 Planning Districts were grouped
into five major river basins of the state. The planning
district boundaries, which are political, do not perfectly match the hydrologic boundaries of the river
basins but are sufficiently close to be workable.
There are substantial advantages for retaining total
water management at the state level as proposed in the
original text.
The state is such a small geographic
unit that the peculiarities in a particular region could
be accommodated at the state level without the need for
water management districts. Also, the creation of multiple management districts could encourage competition
and parochial perspectives with respect to problems
which have broader implications than the geographic
boundaries of the water districts.
Florida has successfully adopted the two-tiered management approach.
At the time Florida adopted major
revisions in its water code, there al ready existed in
the state at least one management district, if not two.
It is difficult to know whether the two-tiered approach
was thought to be the best in the abstract or was
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politically the best at the time the water statutes were
being revised.
Under Florida's two-tiered approach, authority for
making water quality decisions is still retained by the
state and not shared with the water districts. Their
responsibility is limited to the administration of water
from a quantity perspective. This partially defeats the
basic objective of managing water resources in a comprehensive manner, since quantity and quality are
really sub-elements of the same water resource problem.
An inadequate supply of water does not necessarily mean that there is insufficient water available at
a given location. For example, there may be a large
quantity of water available, but it may not be the
right quality to be economically usable. Thus, a management district with responsibility for the quantitative
aspects of water resources can address a water shortage only by finding a new source or reducing the
demand for the existing supply. The option of more
intensive reuse usually has a quality component
attached to it, and this has to be dealt with at the
state level.
The large role being played by the federal government in water quality programs may make it
infeasible to delegate major water quality fUnctions to
sub-units of the state. The fact that Florida also has
not made such a delegation of water quality responsibilities to its water districts suggests that the subdividing of this responsibility would be difficult.
The authors found that when the two-tiered management approach was included within the single-tiered or
centralized option the readability of the Act was
impaired, and thus it is presented here as Appendix
A.
It is, however, complete with all the necessary
legislative provisions and with appropriate commentaries.
In an effort to make the Appendix as functional as
possible, various sections of Articles 1 and 3 have
been modified or sections have been added so that with
a minimum amount of effort this Act could be adopted
to accommodate a two-tiered management system, rather
than the single-tiered system contained in the basic
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The following changes would be required:
(1) The definitions section is expanded to
include two additional definitions, one for
water management districts and one for the
governing boards which would control the
management districts.
(2)
The scope of authority section is
modified to exempt governing boards of
water management districts from restrictions placed on other state agencies and
local government.
(3)
Another provision is added to the
description of the State Board and how it
operates to ensure coordination between
the State Board and the governing boards,
while ensuring that the ultimate responsibility rests with the State Boa rd.
(4)
Three subsections of this Act concerning the powers and duties of the State
Board are modified to include "water management districts" among the agencies with
which the State Board is to cooperate.
This could be inferred from the existing
language of the statute, but the revised
subsections resolve any ambiguity that
could arise. A new subsection is added to
show explicitly that the governing boards
are subservient to the State Board, thus
avoiding management problems because of
overlapping authority.
(5) Several provisions are added to the
section on state water use planning or
modified to facilitate cooperation between
the State Board and the governing boards
in developing a plan for the State.
(6) In the case of the State Water Quality
Plan, special provisions are added to this
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Act to ensure as far as possible maximum
cooperation between the governing boards
and the State Board.
(7)
Funding is extended to the governing
boards by language which makes them eligible to receive user-surveillance fees.

(8) Authorization is extended to the water
management districts to acquire real property for flood control, water management,
or water and water- related resources.
(9) Governing boards are given authority
to establish saltwater barrier lines and
enforce regulations.
(10) In the case of enforcement proceedings, judicial review of regulations, and
citizen complaints, the phrase "governing
boards" is added to the language of the
statutes so that these provisions apply to
the actions of both the State Board and
governing boards.
( 11) Five new sections a re added to define
district boundaries, provide for funding,
describe district governing boards and
their powers and duties, and delineate the
process for administrative review of the
governing boards' actions.
(12) Article 3's regulation of wells is
modified so that where water management
districts are established, this Act also
establishes
residency
requirements
for
advisory board members.
These changes are enclosed in braces in the proposed
legislation which follows.
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ARTICLE 1
ADMINISTRATIVE STRUCTURE AND OPERATION
1.03 DEFINITIONS
[Two new definitions with commentary a re added.]
Water management district--A
agement district operating
authority of this Act.

water manunder the

Governing board--The governing board of
a water management district.
Commentary. Water resource problems of the Commonwealth vary from region to region, both in magnitude
and complexity. The establishment of water management districts under the broad authority of a State
Board provides a mechanism for resolving unique or
localized problems.
The governing boards of these
water management districts would only have such
authority as would be delegated to them by the State
Board.
1.04 SCOPE
[Subsections (2) and (3) are modified to include language shown in braces.
The commentaries for both
sections remain the same.]
(2) No State or local government agency,
{except the governing board of a water
management district,} may enforce any
statute, regulation, or order affecting
waters of the State controlled under the
provisions of th is Act, whether enacted or
promulgated before or after the effective
date of th is Act, without the written permission of the State Board.
(3) No State or local government agency
or other person having the power of eminent domain or condemnation under the
laws of this State, {except the governing
board of a water management district,} may
exercise that power with
respect to
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condemning property without the written
permission of the State Board if the condemnation
wi 11
materia I ly affect
water
resources in the State.
1.05

STATE BOARD

[A new subsection with commentary is added.]
(9) The State Board shall be responsible
for the administration of this Act at the
State level and is charged with exercising
the powers and fulfilling the duties delegated to it by Section 1 . 06 and other sections of this Act.

Commentary. This provision is necessary if a twotiered management system is adopted since it makes
explicit the division of responsibilities between the
State Board and the governing boards when read in
pari materia with the powers and duties set forth in
Section 1. 06 and other sections of the Act, such as
Section 1.23 conferring certain powers and responsibilities on the districts' boards.
1.06 GENERAL POWERS AND DUTIES
OF THE STATE BOARD

[Three sections need to be modified to include the
phrase "water management districts" if a two-tiered
management system is adopted.
Existing commentary
for each of the sections remains unchanged. An additional provision with commentary is added to clarify the
respective authorities of the two boards.]
(3) Contract and cooperate with the various agencies of the federal government,
with State and local administrative and
governmental agencies, {with water management districts,} or with private persons.
(5)
Cooperate with other State agencies,
{water management districts,} county or
other
local
governmental
organizations,
agencies in surrounding states or the
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District of Columbia, and agencies created
for the purpose of utilizing and conserving
the waters of this State, and to assist
such organizations and agencies in coordinating the use of their facilities, and to
participate in the exchange of ideas,
knowledge, and data with . such organizations and agencies. For this purpose the
State Board shall maintain an advisory
staff of experts.
(9) Identify by continuing studies those
areas of the State where saltwater intrusion may be a threat to freshwater
resources and report results to the {water
management districts,} boards of county
supervisors, and the public.
{ ( 12) Exercise
general
supervisory
authority over all water management districts created under this Act. The State
Board may review and rescind any regulation of a water management district to
ensure compliance with the provisions and
the purposes of this Act.}
Commentary. This subsection should enable the state
agency to coordinate the districts and to enforce statewide policy.

1.08 STATE WATER USE PLAN
[A substitute subsection (8) is inserted so that the
authority of the governing boards is commensurate with
their responsibilities. Revisions to subsections (9) and
(11) are added to reflect the role of governing boards.
Subsection (14) is added to reinforce the joint responsibilities of the two boards in formulating a water use
plan.]

(8) The {governing board} may designate
certain uses as undesirable in connection
with a particular source of supply, if the
nature of the activity or the amount of
water
required
would
constitute
an
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undesirable use for which the governing
board could deny a permit under the provisions of Article 2.
(9) During the process of formulating or
revising the State Water Use Plan, the
State Board shall consult with and carefully evaluate the recommendations of concerned federal, state, and local agencies,
{particularly the governing boards of water
management districts.}

( 11)
The State Board may add to the
State Water Use Plan any other information, directions, or objectives which it
feels necessary or desirable to add {for
the guidance of the governing boards} in
the administration and enforcement of this
Act.
(14) Each governing board is directed to
cooperate with the State Board in conducting surveys and investigations of water
resources, to furnish to the State Board
all available data of a technical nature that
might be useful to it in the formulation of
the State Water Plan, and to advise and
assist the State Board in formulating and
drafting those prov1s1ons of the State
Water Plan which are applicable to its district.

Commentary. It is essential that the governing boards
participate actively in the formulation of a State Water
Plan since they will play a major part in the implementation of its objectives.
1.09 STATE WATER QUALITY PLAN

[Subsections (3) and (4) are modified
increased cooperation between the State
governing boards.]

to ensure
Board and

(2) During the process of formulating or
revising the State Water Quality Plan, the
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State Board shall consult with and care-.
fully evaluate the recommendations of con cerned federal, state, and local agencies,
{particularly the governing boards of the
water management districts.}
(3) The State Board shall not adopt or
modify the State Water Quality Plan or any
portion thereof until a public hearing is
held. {At least sixty (60) days in advance
of such hearing the State Board shall
notify any affected governing boards.}
1.10 ANNUAL USER-SURVEILLANCE FEE
[Subsection (2) is amended to ensure that governing
boards
are
eligible
for
funds
raised
from
user-surveillance fees].
(2)
The user-surveillance fee shall be
collected on an annual basis by the State
Board or an appropriate agency designated
by the General Assembly.
All monies
received under the provisions of this section shall be reserved for the use of the
State Board {and/or water management districts} and shall be in addition to monies
otherwise appropriated in the general
appropriation bill; provided, however, that
an amount not exceeding 10 percent of
such monies shall be used for the cost of
collection and administration.
1.12 ACQUISITION OF REAL PROPERTY
[Authority to acquire real property is extended to
governing boards by modification of subsection (2).]
(2)
The State Board {and governing
boards are} empowered and authorized to
acquire
real
property
and easements
therein by purchase, gift, devise, lease,
eminent domain, or otherwise for flood
control, water management, or water and
water- related resources.

160

1.13 SALTWATER BARRIER LINES
[Subsections (1), (2), and (3) are modified to give to

the governing boards the power and responsibility for
establishing saltwater barrier lines.]
(1) Having determined by adoption of an
appropriate resolution that saltwater intrusion has become a matter of emergency
proportions, the {governing boards} may,
at the request of a board of county supervisors or a municipality responsible for the
protection of a public water supply or by
its own initiative, establish along the seacoast, inland from the seashore and within
the limits of the area within which the
petitioning board has jurisdiction, a saltwater barrier line. Inland of this line no
canal shall be constructed or enlarged and
no natural stream shall be deepened or
enlarged which shall discharge into tidal
waters without a dam, control structure,
or spillway at or seaward of the saltwater
barrier line to prevent the movement of
saltwater inland of the barrier line; provided,
however,
that the {governing
boards are} authorized, in cases where
saltwater intrusion is not a problem, to
waive the requirement of a barrier structure by specific permit to construct a canal
crossing the saltwater barrier line without
a protective device and, provided further,
that the agency petitioning for the establishment of a saltwater barrier line shall
concur in the waiver.

(2)
Application by a board of county
supervisors or a municipality for the
establishment of a saltwater barrier line
shall be made by adoption of an appropriate resolution agreeing to require compliance with the provisions of th is law by
county forces under their control, by
those individuals or corporations filing
plats for record, and by individuals,

161

corporations, or agencies seeking authority
to discharge surface or subsurface drainage into tidal waters.
(3) No final order establishing a saltwater
barrier line shall be adopted by the
{governing board} without a public hearing. The evidence presented at the hearing shall be given consideration in determining the location of the saltwater barrier
line.
1.14 PENALTIES: COMMON LAW REMEDIES

[Subsection (1) is modified to give the boards the same
enforcement power as the State Boa rd.]
(1)
The State Board {and governing
boards} may enforce regulations and orders
adopted pursuant to this Act by suit for
injunction or damages, or both.
1.16 ENFORCEMENT PROCEEDINGS

[Subsections (1) and (2) are modified to give joint
responsibility to governing boards and the State Board
in areas of enforcement.]
( 1)
All proceedings before the State
Board {and the governing boards} concerning the enforcement of any provision
of this Act or any regulation adopted pursuant thereto, or the issuance, modification, or revocation of any permit or license
under this Act by the State Board {and
the governing boards} shall be conducted
in accordance with the Administrative Process Act (sec. 9-6.14:1 et seq.), except
as modified herein.
In addition, the governing boards shall also be subject to the
administrative review provisions of Sec.
1. 24 of this article.}

1.17 JUDICIAL REVIEW OF REGULATIONS

[Subsection (2) is added to include the actions of governing boards.]
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(2) Any party aggrieved by a final order
in any proceeding before the State Board
{or the governing boards} is entitled to
judicial review pursuant to the Administrative Process Act. From the final decision
of the court of record, an appeal shall lie
with the Supreme Court of Appeals in the
manner provided by law for appeals in civil
cases.
1.18 CITIZEN COMPLAINTS
[Subsections (1) and (2) are modified to allow citizens
to file complaints with either the governing boards or
the State Board and to appeal such decisions before
the State Board.]
( 1)
Any person may file with the State
Board {or the governing board} a signed
complaint
against
any
other
person
allegedly violating any provisions of this
Act.
The {governing board} shall cause
an investigation to be made, and if the
facts stated in the complaint are verified,
the {governing board} shall take appropriate action pursuant to Section 1. 16 of this
Act.
If the {governing board} cannot
verify the alleged violation, it shall find no
violation and notify the complainant.

(2) If the complainant is dissatisfied with
the action of the State Board {or the governing boards,} he may apply to the State
Board for a hearing.
The complainant
shall be a party to the State Board proceeding and shall be entitled to judicial
review of its action.

*********
For a two-tiered management system, five additional
sections concerned with the creation, boundaries,
funding, powers, and duties of governing boards are
added to this Act along with appropriate commentaries.
In some cases alternatives are proposed.
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1.20 WATER MANAGEMENT DISTRICTS: BOUNDARIES
The State shall be divided into the following water management districts (WMD):
WMD 1 will include Planning Districts I, 2,
3, and 4 (Big Sandy); WMD 2 will include
Planning Districts 11, 12, 13, 14, 19, and
20 (Roanoke/Chowan); WMD 3 will include
Planning Oistricts 5, 6, 10, 15, and 21
(James); WMD 4 will include Planning Districts 7, 8, and 17 (Potomac); and WMD 5
will include Planning Districts 9, 16, and
18 (York/Rappahannock).

Commentary.
In order not to create any more legal
entities and to work within the framework of current
institutions, the existing
planning districts were
grouped into five major river basin areas as shown in
Figure 1.
Planning district boundaries, which are
political, do not match perfectly with hydrologic
boundaries but are perhaps close enough.
1.21 FUNDS FOR WATER MANAGEMENT DISTRICTS
( 1) The State Board shall allocate to the
water management districts from funds
appropriated to the State Board such part
thereof as may be necessary for the
administrative expenses of such districts.
The governing boards shall submit annual
budgets to the State Board.

Commentary.
This provision finances the administrative expenses of the districts from State funds rather
than by local ad valorem taxation.
By this method of
funding the State Board can exercise sufficient control
over water management districts to ensure a unified
water pol icy for the State.
(2) Water management districts are
rized to levy an annual ad valorem
real property not to exceed one mil
dollar of assessed valuation.
Such
are to be used to finance studies,

authotax on
on the
funds
plans,
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rights-of-way, and
administrative costs.

relocation,

but

not

Commentary. In Florida an owner-taxpayer challenged
the constitutionality of a levy by a district on the
basis that the levy was not in proportion to benefits
received and therefore constituted a taking of private
property without just compensation. 1
The court
rejected this contention and distinguished between special assessments on abutting property to pay for a
direct benefit to the property (such as a pavement)
and an ad valorem assessment upon the lands in a taxing district formed by statute in order to effectuate a
general and common benefit to the district as an
entity. In the former case direct benefits must be at
least equal to the assessment, but in the latter no
immediate, direct, or proportional benefits must accrue
to the lands assessed. The legislative authorization of
a uniform levy is presumed to be based on a finding of
some benefit, direct or indirect (and not necessarily
proportional), to all real property in the district.

1. 22 GOVERN I NG BOARDS
Alternative A
(1)(a) The governing board of each water
management district shall be composed
of five (5) members who shall own real
property with in the district and shall
reside within the district.
(b) Members of the governing board
shall be appointed by the governor,
subject to confirmation by the General
Assembly at the next regular session,
and the refusal or failure of the General Assembly to confirm an appointment shall create a vacancy in the
office to which the appointment was
made.
(c) Each member's term of office shall
be for five (5) years or until a
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successor is appointed and approved;
provided, however, that the members
composing the initial board shall serve
for different lengths of terms.
One
shall serve for a term of five (5)
years, one for a term of four (4)
years, one for a term of three (3)
years, one for a term of two (2) years,
and one for a term of one ( 1) year.
Any member appointed to fill a vacancy
occurring prior to the expiration of a
term shall be appointed for the remainder of that term.
Members shall be
eligible for no more than two (2) consecutive terms. Service for a partial
term while filling a vacancy shall not
count against the maximum length of
service allowed a member.
( d) The governor may remove from
office any officer in the manner and for
causes defined by laws of this State
applicable to situations which may arise
in the district.
Commentary.
A study of multiple-purpose water districts in the Great Lakes area revealed that the governing boards of such districts were usually not
elected. 2
In 1llinois a river conservancy district is
governed by a five-member board of trustees, which is
appointed by the commission of county judges. Water
authorities in the same state are governed by a board
of at least three trustees appointed by the judge of
the county court. In Michigan, water management districts have five-member boards appointed by the water
management commission, which is composed of the
drainage commissioners of the counties within the district and other designated county or municipal representatives.
The Minnesota Water Resources Board
appoints three to five managers to govern watershed
districts. In New York, the governing boards of small
watershed districts are chosen by the county boards of
supervisors.
Ohio's conservatory districts are governed by three-member boards appointed
by a
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district's special court for five-year terms.
The structure proposed for the governing boards follows very closely the framework uti Ii zed in Florida.
The experience of the central and southern Florida
flood control districts that were created in 1949 have
shown that the system is basically sound.
A fivemember board was selected in order to ensure that
diverse interests could be adequately represented. A
larger number of board members might impede efficient
operation, and an odd number is needed in order to
facilitate decision making.
It is expected that urban
and rural areas will not always agree on policies and
priorities, and therefore both interests should be
represented on the boards.
Consideration might be
given to a provision that prevents the appointment of
more than one member of a board from the same county
if five or more counties make up the district.

Alternative B
(l)(a) The governing board of each water
management district shall be composed
of five (5) members who shall own real
property within the district and shall
reside in the district.
(b) Members of the governing board
shall be elected at large from the district.
(c) Each member's term of office shall
be for five (5) years or until a successor is appointed or elected; provided,
however, that the members composing
the initial board shall serve for different lengths of terms. One shall serve
for a term of five (5) years, one for a
term of four (4) years, one for a term
of three (3) years, one for a term of
two (2) years, and one for a term of
one (1) year.
In the event of a
vacancy the remammg members of the
board shall appoint a new member to
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serve the unexpired term or until a
new election can be held to fill the
vacancy. Members shall be eligible to
run for no more than two (2) consecutive terms. Service for a partial term
while filling a vacancy shall not count
against the maximum length of service
allowed a member.
Commentary.
This alternative
permits the local
electorate to have a direct voice in the management of
the district's water resources, but in other respects it
is similar to Alternative A.
No particular qualifications for a governing board member are set forth in either alternative other than residence and ownership of real property on the theory
that the number of available candidates at the local
level might be relatively small if very stringent
requirements were imposed.
(2) The member of the governing board
who is appointed or elected for a five-year
term shall serve as chairman for the first
year.
Thereafter, the members of the
governing board shall annually elect their
chairman. In the event of the absence or
illness of . the chairman, the senior member
of the governing board shall act as temporary chairman. The members of the governing board shall annually elect a secretary and a treasurer.
Commentary.
This provision merely provides the
administrative details for making the governing boards
operational during their first year of existence and
sets forth general operating guidelines with respect to
a chairman, who is the lead administrative official. If
there were no provisions for maintaining a successor,
the activities of a boa rd cou Id flounder.
Alternative A
(3)

The governing board shall appoint an
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engineer or hydrologist as its executive
director, who shall serve as the board's
chief administrative officer. The executive
director shall have other reasonable qualifications as may be established by the
governing board.
Commentary.
The chief administrative officer shall
have supervisory powers over the day-to-day operation
of the district offices.
Alternative A requires this
person to be trained as an engineer or hydrologist.
Alternative B
(3) The governing board shall appoint an
executive director, who shall serve as the
board's chief administrative officer.
The
executive director shall have reasonable
qualifications as may be established by the
governing board.
Commentary. The second alternative describes general
qua Iifications for the executive di rector, rather than
the specific technical training required by Alternative

A.

Alternative A
(4) Members of the governing board shall
be compensated at a rate not to exceed
dollars per annum. In addition, each
member shall be reimbursed for travelling
and other necessary expenses incurred in
the performance of duties as a member.
Commentary. If the amount of authority delegated by
the State Board to the local governing board is large
and requires a member to devote more than one month
to district business, then perhaps some compensation
should be provided. If the time required to discharge
board business is substantial and there is no form of
remuneration, the likely result will be (I) a limited
number of persons willing to serve or (2) a reduction
in the quality of preparation done by individual
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members in discharging their official functions.
The
purpose of annual compensation, even if it is comparatively low, is to encourage professional people, such as
doctors, lawyers, engineers, and educators, to accept
positions on the board. Service entirely without pay
requires
more
of
a
sacrifice
than
many
otherwise-qualified persons are willing to make and
unnecessarily restricts the number of persons available
for the office.
Alternative B
(4)
No salary or compensation shall be
allowed any member of the governing board
for services thereon, but such member
shall receive
dollars a day for attendance at its meetings and hearings and
shall also be compensated for reasonable
and necessary expenses incurred in the
discharge of official duties as a member of
the board by direction or request of the
board.
Commentary. This prov1s1on is adapted from Section
2.1-30.3 regarding compensation and expense payments
for members of the Virginia State Water Control Board.
(5) Regular meetings shall be held quarterly. Special meetings may be called by
the chairman or at the request of a majority of the members of the governing board.
Commentary. There is no way of knowing in advance
how often a board should meet. The number of meeti.n gs required may vary according to the size and complexity of the water problems in the various management districts. A meeting every three months should
be considered a minimum, but regular meetings on a
more frequent basis could be established by the governing board members and emergency or special meetings convened as needed.
(6)
Three members in attendance shall
constitute a quorum. A complete record of
the proceedings of the governing board
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shall be made and such
open to public inspection.

record shall be

Commentary.
This provision merely provides procedural ground rules concerning official actions by the
boards and subjects their actions to public scrutiny.

1.23 GENERAL POWERS AND DUTIES
OF THE GOVERNING BOARD
In addition to the other powers and duties
allowed by this Act, a governing board is
authorized to:
(1) Adopt, promulgate, and enforce such
regulations as may be necessary to carry
out its functions in accordance with the
Administrative Process Act (sec. 9-6. 14: 1
et seq.).

Commentary. This subsection confers broad rulemaking power upon the governing board.
(2)
Make surveys and investigations of
the water supply and resources of the drstrict and cooperate with the State Board in
similar activities.
Commentary.
This prov1s1on allows the governing
boards to do investigations, which should include all
hydrologic, geologic, mapping, engineering, economic,
and sociological studies as are necessary to discharge
their responsibilities. This same power is also given
to the State Board. This is not an unusual provision,
and examples can be found in other states, such as
California where multipurpose districts are given specific powers to conduct surveys and investigations.
(3) Enter at all reasonable times upon any
property other than dwelling places for the
purposes of conducting investigations and
studies or enforcing any of the provisions
of this Act--being liable, however, for
actual damage done.
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Commentary. As explained in the commentary for Section 1.06 detailing why the State Board should be
empowered to perform on-site inspections, local districts need the same right to inspect water diversion
and discharge systems to ensure compliance with the
law.
(4) Acquire, lease, and dispose of such
real and personal property as may be necessary in the performance of its functions,
including the acquisition of real property
for the purpose of conserving and protecting water and water-related resources.
Commentary. This provision is patterned after one in
the California Water Code. The same powers can be
found in the Iowa Code. It merely allows the district
to hold real and personal property in its own name or
to lease such property.
(5) Acquire by purchase or condemnation
according to law such lands, rights rofway, and water rights as may be needed
for flood control, recreation, conservation,
and water resource development programs
undertaken pursuant to the provisions of
this Act.
Commentary. The right to acquire property by eminent domain will be required for two purposes:
(I)
acquisition of lands, rights-of-way, and water rights
for construction of flood control and other works; and
(2) use in connection with the permit system to eliminate existing uses of water which a re not beneficial.
The condemnation powers outlined in this provision are
also found in the Iowa Code.
(6)
Construct, maintain, and operate
works for flood control and water resource
development, and exercise all rights of
ownership over property contained within
such works.
Commentary.

This

provision

gives

the district the
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power to construct works and exercise control over the
waters therein. All rights to the use of water in artificial water bodies, such as canals and manmade lakes,
should be retained by the owners, but where artificial
water bodies are navigable or are connected to navigable waters, no rights should accrue to anyone but the
district.
(7)
Appoint and remove agents and
employees, including specialists and consultants.
(8) Appoint and fix the salary of an executive director.
(9)
any
with
staff

Utilize the services or personnel of
State or local governmental agency
its consent, particularly the advisory
of the State Board.

Commentary. This section is designed to complement
Section 1.06(5) of this Act, which requires the State
Board to cooperate with water management districts and
provides for an advisory staff for this purpose.
(10) Expend funds for purposes of promotion, advertisement, and improvement of
the program and objectives of the district.
Commentary.
This prov1s1on will facilitate public
awareness and/or education programs about the administrative activities of the district.
(11)
Contract with public agencies, private corporations, or other persons for the
purpose of carrying out any of the powers
of the district.

Commentary. This subsection gives the power of contract to the governing board. The power to contract
is intended to include authority to accept grants and
gifts from public agencies or private individuals . The
genesis of this provision was the California Water
Code, although the wording is substantially modified.
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(12)
Cooperate with any county, city,
State agency, or public district in water
resource
development
and,
when
requested, enter into cooperative agreements to prepare plans and specifications,
to construct or maintain and operate projects, or to expend money on behalf of
such county, city, State agency, or public
district to accommodate the purposes of
this Act.
Commentary. This prov1s1on is designed to provide for
cooperation with local agencies since there are numerous governmental agencies exercising some control over
water resources. The activities of these other agencies will not cease entirely with the passage of this
Act, and therefore cooperation and coordination must
become mandatory. The Iowa Water Code has a provision to facilitate cooperation between local governmental
entities.

( 13) Cooperate or contract with agencies
of the United States government whenever
such cooperation or contract would be
desirable for the district, subject to the
approval of the State Board.
Commentary. The provision in this subsection, "subject to the approval of the State Board," is intended to
prevent a water management district from implementing
a program or incurring an obligation which would compromise the overall state program. This should facilitate providing for consistency in the goals and objectives of the State Water Plan and prevent one
governing board from entering into an agreement with
the federal government which would benefit people
locally but might induce considerable hardship on others in the Commonwealth.

(14) Establish as it deems necessary local
advisory boards to advise and make recommendations to the governing board concerning local or specialized problems.
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Commentary.
These boards could provide technical
information, but more Ii kely they wou Id serve the
board by keeping them appraised of local public opinion and concerns.

(15) Consult and advise all users of water
resources and permit applicants as to the
availability of water resources and the most
practicable method of water diversion,
development, conservation, and utilization.
Commentary. The policy of advising permit applicants
is desirable to facilitate the administration of the permit system, particularly in the initial stages of operation.

(16) Exercise such additional power and
authority consistent with th is Act as may
be necessary to perform such acts and
duties, and decide and dispose of such
matters as are not specifically defined in
or cove red by this Act.
Commentary. This provision is designed to encourage
liberal construction of Section I. 23 and provide by
implication those powers not specifically delineated in
subsections (I) through (15).

1.24 ADMINISTRATIVE REVIEW
( 1) Upon petition by any aggrieved person or upon its own motion, the State
Board shall at any time review any action
or failure to act by a governing board.
(2) The evidence before the State Board
shall consist of the record before the governing board and any other relevant evidence which, in the judgment of the State
Board, should be considered to effectuate
and implement the policies of this Act.
(3)
ing
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The State Board may find the governboard's action or inaction to be

appropriate and proper.
Upon a finding
that the action of the governing board or
the failure of the governing board to act is
inappropriate or improper, the State Board
may:
(a)
direct that the appropriate
action be taken by the governing board,
(b)
refer the matter to any other State
agency having jurisdiction, (c)
take the
appropriate action itself, or (d) any combination of the foregoing.
In taking any
such action, the State Board is vested with
all the powers of the governing board
granted under this Act.
(4) In the event of a dispute between
or more water management districts,
State Board shall decide the issue on
own motion or on the motion of one of
districts.

two
the
its
the

Commentary.
If a complainant is dissatisfied with the
action taken under this section, he is entitled to judicial review pursuant to Article 4 of the Administrative
Process Act.

*********
ARTICLE 3
REGULATION OF WELL CONSTRUCTION
AND OPERATION
3.11 WELL CONSTRUCTION ADVISORY BOARD
[A provision establishing residence requirements
advisory board members is added.]

for

(4) Each member shall reside in the water
management district served by the advisory
board.
Commentary.
Residency requirements should improve
the accountability of individual board members.
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FOOTNOTES

1.

Blair v. Central and Southern Florida Flood Control District, 144 So. 2d 818 ( 1962).

2.

Lauer, "District Control of Water Resources", 37
University of Detroit Law Journal 28 (1959).
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APPENDIX B
MODIFICATIONS IN EXISTING STATUTES
ON WATER POLICY

Water policy statements are found in Virginia's Constitution, legislative enactments, agency regulations, and
court decisions on water policy, but many are imprecise or contradictory. Each may contain elements of a
comprehensive policy, but none of the statements individually is adequate.
For the most part, they relate
to specific areas of activities, e.g., wetlands, scenic
rivers, water quality, and/or drainage.
To bring existing statements of policy into agreement
with the broad policy statement of the public trust
doctrine, the following additions and deletions would
have to be made in existing statutes.
Words to be
added are underscored, and words to be deleted have
brackets around them.

62.1-11
(~)
~ waters, on the surface and under the ground,
wholly or partially within or bordering the State or
within its jurisdictions and which affect the public welfare are held ~the State in trust for its citizens.

[a] (b) Such waters are a natural resource which
should- be regulated by the State[.] ,as trustee of
these waters.
[b] (c) The regulation, control, development and use
of waters for all purposes beneficial to the public are
within the jurisdiction of the State which in the exercise of its police powers may establish measures to
effectuate the proper and comprehensive utilization and
protection of such waters.
[c] (d) The changing wants and needs of the people of
the State [may] require the [water resources of the
State to be put to uses beneficial to the public to the
extent of which they are reasonably capable;] development, execution, and continual updating of ! State
Water Plan which will determine the maximum extent of
~icral uses; the waste or unreasonable use or
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unreasonable method of use of water [should] shall be
prevented; and the conservation of such water is to be
exercised with a view to the welfare of the people of
the State and their interest in the reasonable and beneficial use thereof.
[d] (~) [The public welfare and interest of] As beneficiaries of the trust, the people of the State require
the proper development, wise use, conservation and
protection of water resources together with protection
of land resources, as affected thereby.
[e] (f) The right to the use of water or to the flow of
water- in or from any natural stream, lake or other
watercourse in this State is and shall be limited to
such water as may reasonably be required for the beneficial use of the public to be served; such right shall
not extend to the waste or unreasonable use or un reasonable method of use of such water.

[62.1-12]
[Nothing in this chapter shall operate to affect any
existing valid use of such waters or interfere with
such uses hereafter acquired, nor shall it be construed
as applying to the determination of rights in any proceeding now pending or hereafter instituted.]

62. 1-13. 1

[Therefore, in ] !.!!. order to protect the public interest, promote the public health, safety and the economic
and general welfare of the Commonwealth, and to protect public and private property, wildlife, marine fisheries and the natural environment, it is declared to be
the public policy of this Commonwealth to preserve the
wetlands and to prevent their despoliation and
destruction and to accommodate necessary economic
development in a manner consistent with wetlands
preservation.

62.1-44.2
The short title of this chapter is State Water Control
Law. It is the policy of the Commonwealth of Virginia
as trustee of state waters and the purpose of this law
to: (1) protect existing high quality state waters and

180

restore all other state waters to such condition of
quality that any such waters will permit all reasonable
public uses and will support the propagation and
growth of all aquatic life, including game fish, which
might reasonably be expected to inhabit them, (2)
safeguard the clean waters of the State from pollution,
(3) prevent any increase in pollution, (4) reduce
existing pollution, and (5) promote water resource
conservation,
management
and
distribution,
and
encourage water consumption reduction in order to
provide for the health, safety, and welfare of the
present and future citizens of the Commonwealth.

62.1-44.5
It is hereby declared to be against public policy for
any owner who does not have a certificate issued by
the Board to (1) discharge into state waters inadequately treated sewage,
industrial wastes, other
wastes, or any noxious or deleterious substances, or
(2) otherwise alter the physical, chemical or biological
properties of such state waters and make them detrimental to the public health, or to animal or aquatic
life, or to the uses of such waters for domestic or
industrial consumption, or for recreation, or for other
uses [.] to which the public is entitled under the public trust doctrine.

[62.1-44.36(4)]
[In considering the benefits to be derived from drainage, consideration shall also be given to possible
harmful effects upon ground water supplies and protection of wildlife;]

62.1-80
In order to conserve and utilize the otherwise wasted
energy from the water powers in this State, it is
[hereby declared to be] the policy of the State to
encourage the uti Iization of the water resources in the
State to the greatest practicable extent and to control
the waters of the State, as herein defined, and also
the construction or reconstruction of a dam in any rivers or streams within the State for the generation of
hydroelectric energy for use or sale in public service,
[all] as herein after provided [.] , and as provided in
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the State Water Plan.

10-167(b)
It is hereby declared to be the policy of the Commonwealth of Virginia that rivers, streams, runs and
waterways including their shores and immediate environs which possess great natural and pastoral beauty,
constitute natural resources, the conservation of which
constitutes a beneficial public purpose.
It is further
declared that preservation of certain rivers or sections
of rivers for their scenic value is a beneficial purpose
of water resource policy[.] under the public trust
doctrine.

10-178
In furtherance of Article XI of the Constitution of
Virginia and in recognition of the vital need of citizens
of the Commonwealth to live in a healthful and pleasant
environment, it is [hereby declared to be] the policy
of the Commonwealth as trustee of the State's natural
resources to promote The wise use of its air, water,
land and other natural resources and to protect them
from pollution, impairment or destruction so as to
improve the quality of its environment.

21-2(d)
That whereas, there is a pressing need for the
conservation of soil and water resources in all areas of
the State, whether urban, suburban, or rural, and
that the benefits of soil and water conservation practices, programs, and projects, as carried out by the
Virginia Soil and Water Conservation Commission and
by the soil and water conservation districts, should be
available to all such areas; therefore, it is hereby
declared to be the policy of the [legislature] Commonwealth as trustee of the state's natural resources to
provide for the conservation of the soil and water
resources of this State, and for the control and prevention of soil erosion, and for the prevention of
floodwater and sediment damages, and for furthering
agricultural and nonagricultural phases of the conservation, development, utilization, and disposal of water,
and thereby to preserve natural resources, control
floods, prevent impairment of dams and reservoirs,
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assist in maintaining the navigability of
harbors, preserve wildlife, protect the tax
tect public lands, and protect and promote
safety, and general welfare of the people of

rivers and
base, prothe health,
this State.

21-11.16
The shores of the Commonwealth of Virginia are a most
valuable resource that should be protected from erosion
which reduces the tax base, decreases recreational
opportunities, decreases the amount of open space and
agricultural lands, damages or destroys roads and produces sediment that damages marine resources, fills
navigational channels, degrades water quality and, in
general, adversely affects the environmental quality;
therefore, the General Assembly hereby recognizes
shore erosion as a problem which directly or indirectly
affects all of the citizens of this State and declares it
the policy of the State to bring to bear the State's
resources in effectuating effective practical solutions
thereto[.], as provided ~ the State Water Plan.

[21-293]
[It is hereby declared that the drainage of the surface
water from wet agricultural lands is essential for the
successful cultivation of such lands and the prosperity
of the community, and the reclamation of overflowed
swamps and tidal marshes shall be considered a public
benefit and conducive to the public health, convenience, utility and welfare.]
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The Virginia Water Resources Research Center is a federal-state partnersh ip agency
attempting to find solutions to the state's water resources problems through careful research and analysis. Established at Virginia Polytechnic Institute and State
University, the Center serves six primary functions:

•
•
•
•
•
•

It studies the state's water and related land-use problems, including their
ecological, political, economic, institutional, legal and social implications.
It sponsors, coordinates, and administers research investigations of these
problems.
It collects and disseminates information about water resources and water
resources research.
It provides training opportunities in research for future water scientists
enrolled at the state's colleges and universities.
It provides other public services to the state in a wide variety of form s.
It facilitates coordinated actions among universities, state agencies, and other
institutions.

More information on programs and activities may be obtained by writing or telephoning the Water Center.
Virginia Tech does not discriminate against employees, students, or applicants on
the basis of race, sex, handicap, age, veteran status, national origin, religion , or
political affiliation. The University is subject to Titles VI and VI I of the Civih
Rights Act of 1964, Title IX of the Education Amendments of 1972, Sections 50:3
and 504 of the Rehabilitation Act of 1973, the Age Discrimination in Employment
Act, the Vietnam Era Veteran Readjustment Assistance Act of 1974, Federa l
Executive Order 11246, Governor Robb's State Executive Order Number One, and
all other rules and regulations that are applicable. Anyone having quest ions co ncerning any of those regulations should contact the Equal Opportunity/ Affirmative
Action Office.

Virginia Water Resources Research Center
Virginia Polytechnic Institute and State University
617 North Main Street
Blacksburg, Virginia 24060-3397
Phone (703)961-5624

