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ABSTRACT 
 
 
Managers in federal executive branch agencies administer public programs and policies 
in a complex legal environment.  To assist managers, each agency has an organization 
that is responsible for providing them legal advice, typically called an “Office of the 
General Counsel” (OGC).  Existing literature from public administration and 
administrative law has addressed, to varying degrees, what OGC lawyers do or ought to 
do, but has primarily focused on providing legal advice, not obtaining it.  This discrete 
literature is disconnected from major streams in public administration.  The purpose of 
this study was to update and extend the literature by exploring managers’ and lawyers’ 
perceptions of the role of managers as advisees of OGC.  This study made managers the 
focal point of exploration and used concepts from organizational role theory to clarify the 
term “role” and highlight the structural and interactional elements of the manager’s part 
in the manager-lawyer relationship.  Four research questions guided this study by 
inquiring about the expectations managers and lawyers have regarding: (1) the 
organizational arrangement for obtaining legal advice; (2) decision making in the context 
of obtaining legal advice; (3) the closeness of their working relationship; and (4) being a 
“client” of OGC in the context of obtaining legal advice.  Data were collected from in-
depth, semi-structured interviews conducted with 20 practitioners (14 managers; six 
lawyers).  This study found that managers and lawyers preferred to remain separate from 
each other in the agency because of the expectation that managers obtain and lawyers 
provide objective legal advice.  Regarding decision making, managers and lawyers 
expected managers to make decisions in the sense of seeking guidance from OGC rather 
than permission, being comfortable questioning legal advice, and choosing among 
options and alternatives; although, lawyers indicated some managers prefer not making 
decisions.  The expectation of making decisions in the sense of choosing whether to 
follow legal advice remains contested among managers; among lawyers, they expect 
managers to consider legal advice and decide whether to follow it.  Managers and 
lawyers expected to have a close working relationship marked by assistance with 
formulating legal questions and full disclosure of information.  As for expectations 
associated with being a “client” of OGC, managers’ and lawyers’ expectations diverged 
on what being a “client” of OGC entails.  Managers viewed themselves as clients, but 
associated the term “client” with customer service; lawyers, on the other hand, viewed 
managers as clients provided their interests are aligned with the agency’s interests.  
Beyond exploring the role of managers when obtaining legal advice, this study’s focus on 
the interaction between managers and lawyers within a federal agency suggests a way 
connecting public law more directly to public management, as well as extending insights 
from governance to activities inside an agency.
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CHAPTER 1 
 

INTRODUCTION 

I. Overview of this Study 

Managers in federal executive branch agencies administer public programs and 

policies in a complex legal environment.  These programs and policies are created and 

governed by a web of interconnected substantive and procedural laws.  As Beckett and 

Koenig (2005: ix) state: “Law is extremely important to public administration.  Law is a 

source of democratic principles and it is integral in the activities of governance.  Public 

administration is not merely ‘carrying out the business of government;’ public 

administration is the execution of law.”  To assist managers, each agency has an 

organization that is responsible for providing them legal advice, typically called an 

“Office of the General Counsel” (OGC) and headed by an officer called a “General 

Counsel.”  An OGC and the lawyers who work in it regularly provide advice to managers 

on a wide range of issues that require interpretation and application of the Constitution, 

cases, statutes, regulations, executive orders and presidential memoranda, as well as legal 

instruments.  Therefore, providing legal advice to managers is an important function of 

OGC lawyers.  Conversely, obtaining legal advice from OGC should be seen as an 

important function of agency managers.     

Existing literature has addressed, to varying degrees, what OGC lawyers do (or 

ought to do).  Several scholars and practitioners have presented essays and studies about 

the role of agency lawyers in public administration.  But this has given us an incomplete 

picture of the importance of OGC within an agency; the focus is skewed primarily toward 

the provision of legal advice, not obtaining it.  This discrete literature, which I refer to as 
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the “agency lawyer literature,” exists disconnected from major streams in public 

administration and primarily describes the role lawyers play (or should play) as advisors 

to managers in the context of obtaining legal advice; however, we currently lack research 

that describes the role managers play (or should play) as advisees of lawyers.  To gain a 

more complete understanding, I argue that public administration should begin to examine 

the impact of OGC from the perspective of the managers who use it.   

The purpose of this study was to update and extend the literature by exploring 

managers’ and lawyers’ perceptions of the role of managers as advisees of OGC.  Unlike 

prior research, in pursuing this purpose I chose to make the manager the focal point rather 

than the lawyer.  Moreover, I chose to guide this study by developing research questions 

logically related to key themes and debates that emerged from reviewing the agency 

lawyer literature and informed by my own experience as an OGC lawyer.  Further, I 

chose to utilize concepts from organizational role theory to anchor the notion of “role” 

and highlight the structural and interactional elements that constitute the manager’s 

portion of the manager-lawyer relationship when obtaining legal advice.    

II. Situating this Study in the Context of Public Administration  

At least as early as the 1930s, public administration has been interested in the 

performance of core functions—planning, organizing, staffing, directing, coordinating, 

reporting, and budgeting (Gulick & Urwick, 1937)—all of which involve the execution 

and understanding of a multitude of laws and regulations that both empower and 

constrain managers’ actions.  Despite law being fundamental to the practice and study of 

public administration, public administration scholarship has largely neglected exploring 
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the role of federal managers in their capacity as advisees of their OGCs.1    

Occasionally we find a brief comment about managers and legal advice, but 

without much elaboration or analysis.  For example, Beckett (2010) asserts that 

“[a]dministrators are not expected to be legal experts, but they are expected to know the 

law that applies to them and to do this they often need to work with their legal advisors.”  

Yet, we lack current studies that explore how federal agency managers “work with” their 

OGC lawyers to understand the law that applies to them.  Another example is Turi’s 

(1981) assertion that “[p]ublic administrators familiar with the general legal principles 

and the specifics of administrative law will be more effective in performing basic 

administrative functions and in dealing with lawyers and utilizing their skills” (135).  He 

contended that administrators with a “basic knowledge of laws” can avoid being 

“dominate[d]” by lawyers and “retain control over the focus of legal activities and better 

direct attorneys toward achievement of goals set by the administrators” (Ibid).  Here 

again we lack support for such a conclusion because this issue has not been adequately 

explored by public administration scholars.   

Within public administration, the subfield of public law would seem a likely place 

to find discussion about managers obtaining advice from their OGC.  Unfortunately, this 

topic is mostly absent.  Public law deals with the structure of the American legal system, 

1 At the local government level, Buckwalter and Legler (1987) did study the relationship between city 
managers and city attorneys and developed a list of responsibilities and interpersonal expectations that each 
has for the other.  It remains one of the few examples in public administration where both sides of the 
relationship are considered extensively.  However, the context and structure of city managers and city 
attorneys is vastly different from the context and structure of federal agency managers and OGC attorneys.  
The goal of this study was not to compare and contrast the relationship of federal managers and OGC 
attorneys to city managers and city attorneys.  More recently, Szypszak’s (2011a) textbook on law and 
public administration contains a chapter titled, “Managing the Lawyer Relationship.”  The chapter is geared 
towards individuals who are hiring a lawyer for assistance and discusses how to manage a client-attorney 
relationship.  Because the managers under consideration here are not in a position to hire the OGC 
attorneys they work with, I did not find it useful for this study.   
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emphasizing the prescribed framework within which public administrators act.  The focus 

of public law is on the legal environment of public administration, with particular interest 

in such topics as the rule of law, constitutional and administrative law, and the role of 

courts (Lynn, 2009; Bertelli & Lynn, 2006; Rosenbloom & O’Leary, 1997; Cooper, 

2003, 2005; Barry & Whitcomb, 2005).  Public law scholars tend to stress the importance 

of administrators having an understanding of the legal system and becoming familiar with 

the Constitution, certain key legal cases, statutes, and regulations (Cooper, 2006; 

Rosenbloom, 2003; Rohr, 1989), rather than how managers might come to understand 

law through their interaction with the lawyers that advise them.   

While managers can and probably do access law directly, it seems likely that 

managers’ understanding of the law that applies to them may also be mediated, at least to 

some degree, by the legal advice provided to them by OGC.  Figure 1, below, illustrates  

 

obtaining legal advice from OGC as one way that managers indirectly may come to 

understand law.  Nonetheless, most public administration scholars tend to exclude legal 

Figure 1. Agency Managers’ Understanding of Law from 
Direct Access and from Secondary Sources 

Law 

Agency 
Managers 

OGC 

Media 

Education 
/Training 
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advisors from their discussion of managers’ understanding law.  For example, as part of 

his notion of “the administrator as conservator,” Terry (2003) argues that administrators 

should “preserve executive authority” by adhering to the spirit and letter of the law (76-

94).  One of the strategies Terry offers for administrators to adhere to the spirit and letter 

of the law is that they should “develop the capacity to interpret the text of legal mandates 

in a consistently meaningful and responsible manner” (84).  Yet, nowhere in this 

discussion does Terry consider administrators obtaining legal advice from agency 

lawyers as part of the administrators’ development of the capacity to interpret legal 

mandates.        

Another subfield in public administration—governance—also would seem to be a 

literature with linkages to studying how federal agency managers work with their OGC.  

It does not.  Feldman and Khademian (2002) describe governance as concerned with “the 

relationship of governing structures to the practice of public management” (531).  Within 

the governance subfield, however, two approaches have evolved:  a principal-agent 

approach that looks at governance primarily as given structures within which managers 

must operate; and a relational approach that sees governance as relationships that are co-

constructed by actors.  The principal-agent approach to governance is closely connected 

to public law.  Feldman and Khademian note that “[f]or much of this research, the central 

issue is how laws, contracts, court orders, or specific policy guidelines constrain or 

enable the actions of public managers and the policy results they produce” (531).  

Missing from this  approach to governance, however, is the fact that managers often rely 

on agency lawyers for advice on interpreting and explaining laws, contracts, court 

decisions, and guidelines.  Overlooked is recognition that OGC and the advice its lawyers 
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provide are part of the structures and considerations within which managers operate, 

potentially constraining or enabling their actions.   

The relational approach to governance also does not address managers obtaining 

advice from their OGC.  For Feldman and Khademian, the principal-agent approach to 

governance privileges formal structure, and, therefore, they “propose thinking about 

governance structures as dynamic relationships that are influenced by the decisions and 

actions of public managers” (532).  For them, governance also involves “the way 

interactions are structured” in practice (Ibid).  This approach provides a more balanced 

notion of governance, accommodating influences from both formal structure and human 

agency.  However, the relational approach to governance has emphasized managers’ 

relationships between the manager and stakeholders outside the agency (e.g., Congress, 

the courts, other agencies, the public) rather than intra-agency stakeholder relationships, 

such as between a program or policy office and OGC and managers with lawyers.  It has 

not considered how the interaction of agency managers and lawyers are structured in 

practice and the impact this may have on the governance of an agency, and, by extension, 

the participation of the agency in governance more broadly.    

Where I did find works that come closest to considering issues of managers being 

advised by lawyers is in a small body of literature I refer to as the “agency lawyer 

literature.”  The agency lawyer literature consists of government reports and articles by 

scholars and practitioners from political science, public administration, and 

administrative law concerned with the origins of the general counsel as an organizational 

form for providing legal advice to agency managers; the organization of lawyers within 

agencies; and the implications of the organizational arrangement for the role of general 
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counsels, OGCs, and subordinate lawyers as legal advisors vis-à-vis their interaction with 

other agency officials.  It also includes certain norms adopted by the legal profession to 

guide lawyers’ conduct as advisers.  This literature primarily focuses on lawyers, but 

because of the relational nature of advising it also expressly and impliedly suggests what 

managers do or should do as advisees.  Chapter Two of this study briefly discusses the 

historical development leading to the establishment of agency OGCs and then reviews the 

agency lawyer literature, which I have organized into five key themes on providing legal 

advice to managers: (1) the organizational arrangement for providing legal advice in the 

agency; (2) the lawyer’s advisory role in the decision making process; (3) lawyers’ 

approaches to advising managers; (4) the lawyer-manager working relationship; and (5) 

lawyers’ obligations to managers.      

A drawback of the agency lawyer literature is that it remains disconnected from a 

particular school or subfield within public administration, and thus lacks a true home.2  It 

does, however, offer us an understanding of the lawyer’s portion of the advisee-advisor 

relationship by describing the role of general counsels, OGCs, and agency lawyers in 

terms of how they are organized, how their work is coordinated with other agency units, 

and the expectations for their behavior in relation to managers.  Therefore, I used the 

agency lawyer literature as a starting point for exploring the manager’s role as an advisee 

of OGC.  The goal of this study is to update and extend the existing literature by 

beginning to present a fuller picture of the advisee-advisor relationship between 

2 Beckett and Koenig (2005) did include Buckwalter and Legler’s (1987) study of the city manager-city 
attorney relationship in their volume, Public Administration and Law (2005), which is a compilation of 
articles previously published in Public Administration Review (PAR).  This would seem to suggest that it is 
within the public law tradition; however, within that volume Buckwalter and Legler’s article stands out 
precisely because it is largely disconnected from the rest of the articles within the same heading 
(“Government Under Law”) authored by Rosenbloom, Rohr, and O’Leary.  At the same time, it highlights 
the fact there has been little written in PAR that specifically attempts to directly explore the relationship 
between federal managers and lawyers as advisees and advisors, respectively, when obtaining legal advice.     
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managers and lawyers in agencies.  How extending this literature might connect to other 

streams in public administration is considered in Chapter Six.      

III. Research Questions 

The overarching research question for this exploratory study is: What 

expectations do managers and lawyers perceive for themselves and each other in the 

context of obtaining and providing legal advice?  The scope of this overarching research 

question is circumscribed by focusing on specific questions intended to guide this 

exploration, which highlight the organizational and interactional elements of the 

overarching research question.  These guiding research questions were derived from key 

themes and debates present in the agency lawyer literature and informed by my own 

experience as an OGC attorney.  Additionally, these guiding research questions were 

shaped by using organizational role theory as an analytical tool for structuring the 

exploration.   

Organizational role theory, which I use as an analytical tool for the study, posits 

that to explore a social role in an organization a researcher should identify a set of 

individuals whose work is interrelated and who regularly interact with each other in a 

particular context, then discover the behavioral expectations (role expectations) these 

individuals perceive for themselves and each other.  Here, the individuals of interest 

whose work is interrelated and regularly interact are federal managers and OGC lawyers.  

Using organizational role theory as an analytical tool directed me toward crafting 

research questions focusing on expectations managers and lawyers hold arising from the 

organizational arrangement for obtaining legal advice (i.e., the formal structure that 

makes managers and lawyers work interrelated) and the process of interacting for legal 
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advice (i.e., for managers, requesting and receiving advice; for lawyers, receiving 

requests and providing advice).  

Table 1, below, lists the guiding research questions I chose for exploring the role 

of federal managers when obtaining legal advice from OGC.  Following Table 1 is a brief 

description of each of the guiding research questions.    

Table 1. Four Guiding Research Questions for this Study 
 
Research Question 1: What expectations do managers and lawyers have 
regarding the organizational arrangement for obtaining legal advice? 
 
 
Research Question 2: What expectations do managers and lawyers have 
regarding decision making in the context of obtaining legal advice? 
 
Sub-questions: 
 
2a. How do they perceive requesting legal advice?   

 
2b. What expectations do they have regarding questioning legal advice? 
 
2c. What expectations do they have about following legal advice? 
 
2d. What expectations do they have pertaining to options and alternatives? 
 
 
Research Question 3: What expectations do managers and lawyers have 
regarding the closeness of their working relationship in the context of 
obtaining legal advice? 
 
Sub-questions: 
 
3a. What expectations do they have regarding the timing of requesting legal 

advice? 
 

3b. What expectations do they have about the disclosure of information 
when requesting legal advice? 

 
 
Research Question 4: What expectations do managers and lawyers 
associate with being a “client” of OGC in the context of obtaining legal 
advice? 
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A. Background of Research Question 1 

Research Question 1 pertains to the organizational arrangement of managers and 

lawyers within the agency.  The notion of having lawyers within agencies, organized as 

an OGC, where agencies do not have to rely on the Justice Department for day-to-day 

legal advice and responsibility for providing legal advice is centralized under the 

authority of a general counsel, became the predominant way of organizing the legal 

function within agencies after 1933.  The result of this arrangement is that lawyers advise 

managers, but they are usually organizationally separate from managers and not 

supervised by them.  Moreover, managers typically do not hire the lawyers they work 

with, manage their workload, or perform their performance evaluation.  Thus, managers 

do not have control over lawyers, presumably a key resource they rely on.  The literature 

reflects that this separation within the agency is the preferred way of organizing the legal 

function because it helps ensure that lawyers are able to render objective legal advice, 

free from the influence of managers who may want to sway the advice.   

In my own experience as an agency lawyer worked in an OGC under a general 

counsel’s chain of command.  Although I have often worked closely with several 

managers, none of them have supervised me.  Yet, several managers have recommended 

that I be assigned to their particular issues or to serve on matrix teams for special 

projects.  I have always viewed being organized in OGC, instead of in a program or 

policy office, as creating an appropriate buffer from the parochial interests of managers 

and allowing me to consider the broader interests of the agency when crafting and 

providing legal advice.     

My observations from, and understanding of, the history of the general counsel as 
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an organizational form in federal agencies, the agency lawyer literature, and my 

experience led me to be interested in how the separation of managers and lawyers shape 

their interlocking roles (manager-lawyer/advisee-advisor), with a particular interest in the 

role of managers.  Perhaps they might prefer a different of organizational arrangement if 

given the opportunity.  More importantly, I was interested in what reasons managers and 

lawyers might give for preferring one type of arrangement over another because, I 

presumed, exploring these reasons would reveal underlying behavioral expectations 

managers and lawyers hold for themselves and each other.   

B. Background of Research Question 2 

A central issue debated in the agency lawyer literature has been the appropriate 

role of lawyers in the decision-making process.  Separation of managers and lawyers in 

the agency based on the concepts of division of labor and functional specialization 

follows a classical approach to defining organization roles known as line-staff theory, 

where managers are viewed as line officers responsible for making decisions and lawyers 

are considered staff officers whose role is to advise managers, but they are not imbued 

with decision making authority.  While in theory lawyers are to be seen as merely 

advisers, several scholars have asserted that in practice the complex legal environment of 

federal agencies and the ever-present threat of litigation has led to lawyers and their 

advice gaining more influence in decision making, to the point where the line between 

providing advice and deciding whether to act has become blurred.  Generally, though, the 

thrust of the agency lawyer literature has been that lawyers should play an advisory role 

in decision making.   
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Underneath the broader advisor/decider debate, three somewhat discrete issues 

were raised in the literature, but have not resolved into a clear consensus: (a) whether 

OGC should be able to “veto” managers’ proposals; (b) whether managers can question 

legal advice; (c) whether managers are required to follow legal advice.  A fourth sub-

issue related to this same area has gained a consensus: (d) lawyers should present 

managers with options and alternatives when providing legal advice. 

In my practice as an OGC lawyer, I view myself as an advisor and expect 

managers to take my advice into consideration when making decisions.  My perception of 

managers I’ve encountered has been that their expectations are varied.  Some managers 

viewed me as obstacle to overcome, in the sense that OGC was a box that needed to be 

checked and they were complying with this expectation.  I perceived other managers as 

looking to OGC to tell them what to do when they needed to decide an issue where the 

law was unclear and multiple options were available to choose from.  Most of the 

managers I have encountered, though, have seen themselves as responsible for making 

decisions, have a clear goal in mind, and expect me to give them legal advice that helps 

them achieve their goal.  These managers already have a preferred outcome in mind, in 

terms of the legal advice they’d like to receive, but are comfortable probing my advice to 

ensure I’ve not overlooked or misinterpreted something and are open to considering 

alternatives.  Yet, there are occasions when I’ve perceived even these managers as 

seeking approval or for OGC to make a decision for them.  Then there are some 

managers who prefer to avoid OGC when they’re uncertain if their proposal will be 

considered legally appropriate.  They have commented to me—sometimes meant 

jokingly, other times quite frankly—that there are times when it is better to “beg for 
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forgiveness than ask for permission.”  The notion that some managers characterize 

requesting legal advice as asking for “permission” has long been an issue I’ve wanted to 

explore. 

 Research Question 2 is designed to revisit the issue of decision making from the 

opposite angle, by exploring whether, in practice, managers and lawyers perceive 

managers as decision makers when obtaining legal advice, or whether managers are 

perceived as merely complying with the advice OGC provides.  As with the previous 

research question, my approach was to inquire about the expectations each group has for 

themselves and each other regarding making decisions relative to legal advice.  The sub-

questions I considered relevant here pertained to whether managers and lawyers: (a) view 

OGC as having to give approval before managers can act; (b) expect managers to be able 

to question legal advice; (c) expect managers to follow legal advice; and (d) expect that 

advice will include options and alternatives. 

C. Background of Research Question 3 

Another prominent issue in the agency lawyer literature is the quality of the 

working relationship between managers and lawyers.  This issue can be seen as an 

outgrowth of managers and lawyers being separated into program or policy offices and 

OGC, respectively, requiring coordination of role performances.  Whereas the agency 

lawyer literature contends that separation is needed to prevent managers from exercising 

undue influence over lawyers, the literature also urges lawyers to forge and maintain 

close working relationships with managers rather than an arm’s-length relationship.  In 

particular, having a close working relationship is thought to allow lawyers to provide 

guidance early in managers’ decision making process.  Somewhat more subtly, having a 
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close working relationship has been suggested as allowing lawyers to gain more 

information about the situation a manager is facing, and, therefore, be better able to 

advise the manager.        

I would characterize my working relationships with the managers I advise on a 

regular basis as close.  For those I advise only occasionally, however, I would 

characterize the relationship as more of an arm’s-length, transactional type of 

relationship.  My closest working relationships are often with managers who I serve with 

(or previously served with) on intra-agency matrix teams, where we frequently interact at 

meetings and have a chance to discuss issues over the course of months and years.  For 

those managers who I regularly interact with, I have found, and have come to expect, that 

they bring perceived problems to my attention early and are comfortable disclosing all of 

the information I need to render sound legal advice.  However, I do not hold these same 

expectations for those managers I interact with only occasionally because I recognize that 

there is a lack of familiarity.         

Research Question 3 is intended to shift attention away from what is expected of 

lawyers and toward managers by exploring whether managers expect to have a close 

working relationship or, instead, prefer to keep lawyers at a distance.  Perhaps they’d 

rather not involve lawyers early, so they can consider problems and potential solutions on 

their own.  Or perhaps managers prefer to be selective in what they reveal to lawyers.  

Thus, expecting lawyers to have close working relationships with managers because there 

are benefits to be gained is incomplete without exploring whether managers expect to 

have (and are expected to have) a close working relationship with lawyers.   
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D. Background of Research Question 4 

This last research question emerged primarily from my exposure to the debate 

within the legal profession over who government lawyers should view as their client.   

The client-lawyer relationship is an important concept in the legal profession.  It 

establishes to whom the lawyer owes particular professional duties.  The relationship 

between managers and OGC lawyers, however, is not a traditional attorney-client 

relationship.  Unlike an attorney-client relationship—which is essentially a principal-

agent relationship—managers are to use OGC for legal advice, but they do not hire, 

finance, or supervise the lawyers.  Instead, lawyers report up the general counsel chain of 

command, and the general counsel reports to the head of the agency.  The manager, on 

the other hand, reports up his or her chain of command to the head of the agency as well.  

In this sense, the lawyer-manager relationship could be thought of more like an agent-

agent relationship rather than an attorney-client relationship.  Thus, the common view, 

which is supported by the American Bar Association, is that an OGC lawyer’s client is 

the agency or head of agency.   

While lawyers may view the notion of a “client” from a technical perspective, it 

may be that managers do not share this same understanding and may view themselves as 

clients of OGC.  The result, presumably, would be that a manager and a lawyer working 

together may have very different expectations for each other.  Or, it is possible that from 

a practical standpoint lawyers consider managers to be there clients, perhaps even 

communicating such expectations to them, while also recognizing that they owe duties to 

the agency or head of the agency as their client in terms of fulfilling their professional 

responsibly.  Research Question 4 is intended to look at the “client” issue from the 
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perspective of managers and whether they consider themselves to be clients of OGC, and 

also to check on the expectations of lawyers as well.  In particular, here I’m not only 

interested in whether managers and lawyers perceive managers as clients of OGC, but 

also what expectations they associate with the term “client.”    

IV. Research Approach 

To explore the role of federal managers when obtaining legal advice from their 

agency’s OGC, I studied the experience of 20 knowledgeable practitioners (14 managers, 

and six lawyers) who met certain pre-established selection criteria using in-depth, semi-

structured interviews.  Participants came from 13 different agencies.  Manager 

participants had an average of 21 years of federal service; OGC lawyer participants had 

an average of 18 years of federal service.   

My approach to interviewing was to take a middle path between traditional survey 

research (Fowler, 1993) and qualitative interviewing (Weiss, 1994).   Rather than 

administering an in-person survey with a series of standardized questions and acting as a 

removed survey proctor, I treated the interviews as structured conversations (Rubin & 

Rubin, 2005) between peers and used an interview guide prepared in advance to help 

direct the conversation.  Yes, I choose to include some standardized questions and had 

pre-established categories (derived from the literature review) to ensure that I collected 

data from each study participant for a few key issues.  My goal was to balance breadth 

with depth.  I wanted to cover several different expectations from the agency lawyer 

literature considered important to constructing the role of managers when obtaining legal 

advice, but I also wanted to capture the richness of participants descriptions how they see 

themselves and each other.  Moreover, I was interested in exploring the context within 
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which expectations are produced, maintained or altered, sent and received.   

Interviews with study participants were transcribed verbatim.  These transcripts 

were then read, coded, sorted, and categorized.  Initially, transcript data was coded, 

segmented and sorted into categories corresponding to the process of obtaining and 

providing legal advice (e.g., categories like “pre-requesting considerations,” 

“requesting,” and “receiving”).  As I re-read the transcripts and returned to the audio 

recordings for accuracy and clarification, I began moving the data away from its 

interview format and towards interpreting its content for underlying expectations, leading 

me to refine initial codes and redefine initial categories based on expectations related to 

key themes from the agency lawyer literature.     

V. The Researcher 

This study was inspired by my professional experience as a lawyer in a federal 

agency’s OGC and by my academic experience as a graduate student in public 

administration.  As an OGC lawyer, I regularly meet with managers about their legal 

questions, provide informal advice, draft legal opinions, and participate in intra-agency 

teams and meetings.  Yet, I as a graduate student I noticed that public administration 

appeared to pay little attention to the organizational and interpersonal relationships 

between lawyers and managers within agencies.  When I turned to the existing public 

administration literature I found some discussion on the lawyer’s role in advising 

managers, but a less robust inquiry into questions about what managers do or are 

expected to do when seeking advice from OGC.          

VI. Rationale and Significance 

The rationale for this study is derived from a desire to more clearly understand 
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how the presence of OGC as a resource for legal advice within the agency impacts 

managerial behavior.  Public administration has largely overlooked the presence of OGC 

as an internal constraint or enabler of managers’ behavior.  We therefore lack knowledge 

about how management practice and legal practice intersect within the agency to produce 

a manager-lawyer relationship that aims to ensure the administration of public programs 

and policies comport with law and are also effective and efficient.  Understanding the 

managers’ role in working with their OGC can serve as a foundation for future research 

that leads to a fuller understanding of how management is practiced in federal agencies.  

Moreover, it can add a new dimension of inquiry for research in areas such as decision 

making, discretion, accountability, and ethics.   

VII. Scope of this Study  

 A number of choices about how to explore the role of the managers were made 

that bound this study.  Below is a list and brief description of key decisions that I made 

which circumscribe the scope of this study.   

A. Federal agency setting   

This study is about federal agency managers obtaining legal advice from OGC 

lawyers.  As such, activity at the federal level is the focus of this study and I do not 

consider how managers in other sectors and environments obtain legal advice from their 

lawyers, such as private sector managers and their corporate counsel or outside counsel or 

public managers and lawyers in state and local government.  The aim of this study is to 

provide a description of the role of federal managers as it pertains to working with OGC, 

not to compare and contrast this role with managers in other settings.  Such a goal is 

certainly worthwhile, but beyond my current research scope.    
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B. OGC lawyers only   

It is important to note that the type of interaction focused on here is between 

managers and OGC lawyers, not other individuals within the agency who may also 

happen to have been trained in law.  Thus, for example, this study does not seek to 

explore managers’ interactions with members of their own staff who may have received 

legal training or practiced law prior to becoming program or policy analysts.  However, it 

will be important to note where a manager who now interacts with OGC previously 

received legal training or practiced law prior to becoming a manager, as it may impact the 

types and quality of interaction.  But this study is not focused on the question of whether 

lawyers who become managers perform better or worse as managers than those who were 

not.3 

C. Particular type of advisory situations  

Managers receive advice from OGC lawyers in multiple types of situations, but 

this study does not attempt to explore them all.  Instead, the particular type of advisory 

situations I am interested in exploring for this study were limited to those where 

managers are generally inquiring about matters related to the scope of their authority and 

performance as managers, such as interpreting a statute, regulation, or case law related to 

a program they are implementing or to administrative matters such as procurement, 

personnel, or fiscal law.   

In these situations I am focusing on the lawyer acting as a counselor.  Kronman 

(1995: 121), building on Llewellyn’s (1940) notion of “law jobs,” asserts that practicing 

lawyers perform three distinct functions: counseling, advocating, and judging.  He 

defines a counselor as a lawyer who “has clients and is expected to be partial to their 

3 See Plumlee (1981) and Wollan (1978) for studies considering lawyers as managers.  
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concerns” (Ibid).  Moreover, he notes that “[i]t is the counselor’s job to help his clients 

plan for the future, more specifically, to help them identify and control the legal 

consequences of their actions.”  Kronman says:  “In its purest form, counseling does not 

involve representation of a client’s interest to third parties, but only their identification 

and formulation of a plan for their pursuit” (121-122).   In contrast, Kronman defines an 

advocate as a lawyer who “represents the client’s interest to others” (122).  He further 

notes that “[c]ounseling and advocacy are in reality often intertwined, and the same 

lawyer who acts in one capacity may soon afterward be required to act in the other or find 

himself oscillating back and forth between the two” (122).  Lastly, he defines a judge as 

“someone who decides disputes … does not take sides and has no clients, but stands 

above the parties that appear before him and resolves their controversy from an impartial 

point of view” (121).   

Kronman’s typology is useful for distinguishing that I am looking at situations 

where managers are coming to OGC for assistance as they are thinking about acting or 

proposing to act and seeking advice about the legal consequence of such ideas or 

proposals.  In these situations the lawyer is not acting as advocate as in litigation, where 

the lawyer is called upon to represent the agency or the manager before in court or before 

a legislative or administrative body in a dispute with another party.  Nor am I interested 

in lawyers acting as a judge in the sense of impartially resolving a dispute between two 

parties.   

The rationale for focusing on counseling interactions is that it allows us to more 

closely see the relationship between the manager and OGC lawyer in a context in which 

the lawyers are not necessarily most dominant.  Activities such as litigation, rulemaking, 
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and adjudication are not the focus of this study.   Litigation situations involve OGC 

lawyers and agency managers interacting after an administrative or judicial complaint has 

been filed against the agency or the manager.  In litigation situations, the manager may be 

a defendant or a witness, and the OGC attorney may be representing the agency directly 

(before an administrative body) or assisting an attorney from the Department of Justice 

(before a court).  The rationale for excluding litigation situations from the scope of this 

study is that the litigation context brings in other actors—administrative judge and federal 

court judges; plaintiffs; and perhaps the Justice Department—creating a different 

dynamic than when the lawyer is acting as a counselor.4  However, the threat of litigation 

is a reason why obtaining legal advice is seen as important.    

Adjudication is essentially litigation in an administrative agency rather than a 

court.  It is a highly structured situation governed by the Administrative Procedure Act of 

1946 (APA).  In adjudications, OGC lawyers typically act in a quasi-judicial fashion 

similar to a law clerk by researching and preparing decisions involving a claim by 

member of the public.  Rulemaking is another highly structured processes governed by 

the APA where OGC lawyers are involved in drafting and reviewing proposed 

regulations.  Whereas adjudication is viewed as a quasi-judicial process, rulemaking is 

considered a quasi-legislative process.  With regard to rulemaking, McGarity (1998) 

contends “the roles that agency lawyers play in many ways mirror the roles that 

reviewing courts play in reviewing agency rules under the Constitution, agency statutes, 

and general statutes like the [APA].5   

4 See Horowitz (1977) for a discussion of the agency lawyer’s role in litigation.  
5 See McGarity (1998) for a discussion of the agency lawyer’s role in rulemaking. 
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D. Formal general counsel opinions excluded 

Some agency general counsels issue formal opinions that are expressly binding 

(conclusive) on the agency and others.  For example, the General Counsel of the 

Department of Transportation issues legal opinions interpreting the statutes and 

regulations under its jurisdiction for members of the public and the transportation sector.  

Another example is the General Counsel for the Department of Veterans Affairs (VA), 

who issues “precedent opinions” interpreting the law to various officers within the VA 

and the public.  These situations are similar to adjudications and, therefore, quasi-judicial 

in nature.  Here, I am interested in the obtainment and provision of legal advice is less 

formal situations.   

E. Primarily focused on role, not advice   

Another important narrowing of the scope of this study was that I did not explore 

the actual substance of the legal advice provided.  The focus of this study is on the 

manager and not the advice itself; I wanted to keep the focus on what managers do in 

relation to what lawyers do.  In addition, I believed that asking lawyers and managers 

about the substance of advice might make them uncomfortable and worry about 

potentially revealing information that is sensitive, confidential, or protected by a 

recognized legal privilege, thus inhibiting the quality of the interview.   

This is not to minimize the importance of the legal advice.  It may well be that 

managers opinions about the breadth, depth, and overall quality of the legal advice 

they’ve received leads them to act in a particular way, but I purposely did not delve into 

the details of the advice itself.  Nevertheless, in presenting the findings for this study 

there were instances where it was useful to include a general description of the advice a 
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participant mentioned in order to contextualize their comments and illustrate an 

expectation.  In those instances, I have done so in a way that maintains the anonymity and 

confidentiality of participants.  Where this could not be done, I chose to forego the 

contribution this might add to a “thick description” (Denzin, 1989) of an expectation in 

favor of adhering to the degree of anonymity and confidentiality promised to participants. 

F. Not focused on tasks per se 

I was not interested in tasks as tasks.  In other words, I am not interested in 

creating a list of task that managers and lawyers perform to identify them, but rather I 

asked questions about their tasks in order to try and discover behavioral expectations 

associated with the performance of particular tasks.  For example, by asking managers 

about the process of requesting legal advice my goal was to bring to light how they view 

themselves as actors in the process, not the elements of the process itself.  

VIII. Definition of Key Terms 

Throughout this study several key terms are used that have specialized meanings.  

To clarify the meanings of these terms are used in this study, they are defined as follows: 

• Advice:  The term “advice” is commonly defined as an “opinion given as to 

what to do or how to handle a situation; counsel” (Webster’s New World 

College Dictionary, 1997: 20).  In a legal context, however, the term “advice” 

is defined not just as an opinion, but more specifically as “the counsel given 

by lawyers to their clients; an opinion expressed as to wisdom of future 

conduct” (Black’s Law Dictionary, 1991: 35).  In this study “advice” is used 

consistent with the legal definition of the term, which captures the 

professional nature of the opinion and identifies to whom and from who it is 
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given.  The terms “advice” and “legal advice” are used synonymously.  

• Agency: The term “agency” means an organization in the executive branch of 

the United States Government, such as departments, corporations, and 

independent establishments, as defined by section 101 through 105 of chapter 

five of the United States Code (5 U.S.C. §§ 101 – 105), including their 

subcomponents. 

• Agency lawyer literature: The term “agency lawyer literature” is used in this 

study as a shorthand way a referring to the literature reviewed in Chapter 

Two.  

• Lawyer: The term “lawyer” means an individual licensed to practice law, 

serving in a position classified by the Office of Personnel Management 

(OPM) in the General Attorney Series (GS-0905), working within an OGC, 

who “render[s] legal advice and services with respect to questions, 

regulations, practices, or other matters falling within the purview of a Federal 

Government agency” (OPM, Position Classification Standard for General 

Attorney Series, GS-0905).6  The terms “lawyer” and “attorney” are used 

synonymously.   

• Manager: The term “manager” as used in this study refers to an individual 

serving in a position responsible for implementing and developing policies 

and programs of an agency through such activities as planning, organizing, 

staffing, directing, coordinating, and budgeting.  Such positions are dispersed 

throughout the agency in various offices; however, it is not used to refer to a 

6 Retrieved from http://www.opm.gov/policy-data-oversight/classification-qualifications/classifying-
general-schedule-positions/#url=0900.   
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lawyer who is a manager within OGC. 

• Obtain: The term “obtain” refers to the act of requesting and receiving legal 

advice.     

• Office of the General Counsel (OGC): The term “Office of the General 

Counsel” and the acronym “OGC” refer to the legal office of an agency that is 

responsible for providing legal advice, and includes offices such as the 

Department of the Interior’s Office of the Solicitor and Department of State’s  

Office of the Legal Adviser.    

In addition to these terms, there are specialized terms associated with role theory 

whose usage is largely confined to my discussion of how role theory concepts were used 

as an analytical tool for this study.  As such, these terms are defined in Chapter Three, 

where role theory is discussed, rather than here.   

IX. Outline of the Remaining Chapters 

As mentioned previously, Chapter Three presents my use of organizational role 

theory as an analytical tool for this study.  It presents an overview of role theory 

generally, and then describes organizational role theory.  Then key role theory concepts 

used to build the analytical framework for this study are discussed.  This is then followed 

by a depiction and description of the analytical framework I used for exploring the role of 

managers when obtaining legal advice. 

Chapter Four presents the research design and methods used for this study.  In this 

chapter I discuss how relevant literature for this study was identified and describe the 

research sample, my data collection and analysis methods.  This chapter also discusses 

Institutional Review Board approval and ethical considerations associated with 
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conducting this study, as well as this study’s limitations.   

Chapter Five presents the study’s findings.  Each of the findings chapter sections 

corresponds not only to the research questions, but also to the five themes from the 

agency lawyer literature presented in Chapter Two.  The findings are primarily discussed 

in a narrative format.  Tables summarizing the participant data for each of the findings 

are contained in the appendices.   

Chapter Six summarizes and discusses the findings that were presented in Chapter 

Five and then proffers some general conclusions about this study.  This is followed by a 

brief discussion of possible directions for future research.  Suggestions for how an 

“agency manager-lawyer literature” could be connected to other major streams in public 

administration are also discussed in this chapter.   
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 CHAPTER 2 

LITERATURE REVIEW 

I. Chapter Overview 

This chapter is divided into four sections, including this section.  This section 

provides an overview of the remaining sections in this chapter.  The second section 

presents a brief history of how the general counsel position, as an organizational form, 

came to be the dominant way of organizing the function of providing legal advice to 

agency managers in federal executive branch agencies.  This historical information is 

presented first because this contextual background is useful for understanding the 

subsequent debates and themes in the agency lawyer literature, in particular the debate 

over how managers and lawyers should be organized within the agency.   

The third section of this chapter reviews what I refer to as the “agency lawyer 

literature.”  This selective7 literature consists of government reports and articles by 

scholars and practitioners from political science, public administration, and 

administrative law who contributed to my understanding of the advisory role of agency 

lawyers by exploring the organization of OGCs within agencies and the implications of 

this arrangement for the interaction of general counsels, OGCs, and subordinate lawyers 

as advisers to agency managers.  It includes empirical studies of how the legal function is 

organized within agencies and what agency lawyers actually do, as well as essays 

proffering normative statements on the advisory role of agency lawyers.  I also included 

as part of this literature certain norms adopted by the legal profession to guide lawyers’ 

conduct as advisers.  The agency lawyer literature discussed around five key themes that 

7 Consistent with the scope of this study, the literature selected primarily focused on the counseling 
function of OGC lawyers as opposed to other functions.  The method for identifying and selecting relevant 
literature is discussed in Chapter Four.   

27 
 

                                                 



emerge from it, which lead to the formulation of propositions that informed the 

development this study’s research questions.  

As the name suggests, this literature primarily focuses on lawyers; yet, because of 

the relational nature of advising, it necessarily posits some notions of what managers do 

or should do as advisees—sometimes explicitly, but more often implicitly.  Areas where 

the literature falls short of considering the manager in relation to agency lawyers when 

obtaining legal advice I identify as gaps in the literature, which this study is intended to 

address.        

Lastly, the forth section provides a summary of this chapter.  Here all five of the 

individual themes are brought back together, giving a composite picture of how the 

agency lawyer literature has presented the role of the OGC lawyers as advisers to federal 

agency managers. 

II. History of the General Counsel Form in Agencies 

This section briefly describes the historical origins of how the general counsel 

position, as an organizational form, came to be the dominant way of organizing the 

function of providing legal advice to agency managers in federal executive branch 

agencies.  This contextual background is useful for understanding the subsequent debates 

and themes in the agency lawyer literature.  Consideration of how OGCs are organized 

within agencies and the implications of this organizational arrangement are discussed in 

the sections that follow.   

The presence of a general counsel and OGC within a federal agency is a concept 

that evolved over time.  Originally called the “solicitor” for the agency, the modern 

notion of a federal agency general counsel appeared in the 1830s, but did not take full 
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root for another hundred years.  Prior to the agency solicitor, responsibility for rendering 

authoritative legal advice and opinions to agency heads was vested solely in the United 

States Attorney General (Fairlie, 1938).  The attorney general position was a familiar 

form that had been in use in the colonies prior to ratification of the Constitution (Fairlie, 

1938; Cooley, 1958).  Following ratification of the Constitution in 1787, the Judiciary 

Act of 1789 (1 Stat. 73 [1789]) reestablished the position of Attorney General.  Section 

35 of the Act required the Attorney General “to give his advice and opinion upon 

questions of law when required by the President of the United States, or when requested 

by the heads of any of the departments, touching any matters that may concern their 

departments.”8   

For nearly 40 years, the Attorney General and his staff maintained a clear 

monopoly on litigation practice in federal courts and issuing authoritative legal advice 

and opinions to the heads of agencies.  Then, Congress began establishing chief legal 

officer positions within agencies, typically called the agency “Solicitor” (Herz, 1995).  In 

1830 Congress established a position called the “Solicitor of the Treasury” (4 Stat. 414 

[1830]) that combined litigation authority and legal advisory functions within the 

Treasury Department.  In 1863 Congress established the “Solicitor of the War 

8 The importance of the Attorney General’s advisory role, as well as that of future agency general counsels, 
was heightened in 1793 when the Supreme Court declined to “extra-judicially” decide on the 
constitutionality of a particular matter.  John Jay, in a letter written on behalf of the Court to President 
Washington (Jay, 1793), cited the Constitution’s separation of powers between the three branches and the 
intent that they serve as “checks upon each other” as reasons for not granting a request from then Secretary 
of State Thomas Jefferson (Jefferson, 1793) for an advisory legal opinion.  Chief Justice Jay pointed to 
Article II, Section 2, of the United States Constitution, which states that the President “may require the 
opinion, in writing, of the principal officer in each of the executive departments, upon any subject relating 
to the duties of their respective offices, and he shall have power to grant reprieves and pardons for offenses 
against the United States, except in cases of impeachment.”  Lower federal courts authorized by Article III 
of the Constitution have similarly maintained the requirement for there to be an actual case or controversy 
before exercising jurisdiction, and thus decline to grant advisory opinions.  The Attorney General’s 
authority to provide legal advice to heads of agencies is codified at 28 U.S.C. § 512.  For additional 
discussion about the history of the attorney general position see Bloch (1989). 
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Department” (12 Stat. 656 [1863]), followed by a “Solicitor and Naval Judge-Advocate 

General” in the Naval Department in 1865 (13 Stat. 468 [1865]; Johnson, 1993).  Finally, 

in May 1870 Congress established a chief legal officer position in the State Department 

called the “Examiner of Claims” (16 Stat. 378 [1870]; Fairlie, 1938).   

Importantly, these chief legal officer positions operated outside of the Attorney 

General’s hierarchy, and, therefore, without the Attorney General’s supervision.  This led 

to inconsistency in interpretations of law among the agencies.  Another concern that was 

recognized, which is more pertinent to this study, was that agency heads were influencing 

the advice of the solicitors.  The situation at this time is perhaps best described by 

Representative Thomas Jenckes, who sponsored legislation to establish a centralized 

department housing the legal function for the executive branch.  Jenckes wrote:  

We have found, too, that these law officers, being subject to the control of 

the heads of the Departments, in some instances give advice which seems 

to have been instigated by the heads of the Department, or at least advice 

which seems designed to strengthen the resolution to which the head of the 

Department may have come in a particular case. (Congressional Globe, 

1870: 3036; reprinted in Herz, 1995.)  

On June 22, 1870, just two months after creating the Examiner of Claims position 

at State Department, Congress reversed course and established the U.S. Department of 

Justice (16 Stat. 162 [1870]).  The new law sought to centralize responsibility for 

litigating cases involving the United States and providing legal advice to the other 

agencies under the supervision of the Attorney General by giving the Justice Department 

exclusivity over litigation and placing agency solicitors under the supervision of the 
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Justice Department (Fairlie, 1938).  Transfer of existing solicitors from their respective 

agencies to the new Justice Department was expressly provided for in the law.  Section 3 

of the 1870 Act ordered: 

That from and after the time when this act takes effect, the solicitor of the 

treasury and his assistants, the solicitor of internal revenue, the solicitor 

and naval judge advocate general, who shall hereafter be known as the 

naval solicitor, and the clerks, messengers, and laborers employed in the 

office of the Attorney-General, and in the offices of the solicitor of the 

treasury, naval solicitor and of internal revenue, and the law officer in the 

Department of State, now designated as the examiner of claims in said 

Department, shall be transferred from the Departments with which they 

are now associated to the Department of Justice; and said officers shall 

exercise their functions under the supervision and control of the head of 

the Department of Justice. (16 Stat. 161, 162 [1870]).9 

Establishment of new solicitor positions after the creation of the Justice 

Department also was inconsistent.  For example, when the Department of Commerce and 

Labor was established in 1904 (33 Stat. 135 [1904]),10 a solicitor position was statutorily 

created in the Justice Department.  Hence, this position was under the control and 

supervision of the Attorney General.  Yet the next year, Congress created a solicitor 

position in the U.S. Department of Agriculture (USDA) by simply appropriating funds 

for the position from USDA’s annual appropriation (33 Stat. 861 [1905]). 

9 In 1878 Congress transferred the Naval Solicitor back to the Naval Department and then abolished it (20 
Stat. 178, 205 [1878]; Johnson 1993). 
10 The Department of Commerce and Labor was later separated into two departments in 1913 (37 Stat. 738 
[1913]).     
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Although most solicitor positions were technically under the supervision of the 

Justice Department, Herz11 states that they “retained significant independence” (145) 

from the Justice Department because they remained physically located with their 

respective departments.  Herz explains: “Congress never created office space for the 

Justice Department to house these lawyers” (146).  Continuing, he notes that “[a]s the 

Justice Department moved about Washington, D.C., for the following six and a half 

decades, the departmental solicitors continued to work within their departmental offices” 

(Ibid).     

Centralization of legal activities within the executive branch began to weaken in 

the 1920s.  For example, in 1926, Congress removed the Solicitor of Internal Revenue 

from the Justice Department and placed the position in the Treasury Department (44 Sat. 

126 [1926]), and renamed the position the “General Counsel.”  This marked the first time 

that Congress used the title “General Counsel” to designate a law officer within an 

executive branch agency.12  The next year, Congress gave the Treasury Secretary 

authority to appoint attorneys to legal positions in that department (44 Stat. 1381 [1927]).  

Concern over this trend towards decentralized legal authority led Attorney General John 

Sargent to recommend in 1928 “that Congress give serious consideration to the 

desirability of consolidating all the legal activities of the Government under the 

supervision of the Attorney General” (Department of Justice, 1928: 1-2).  Stressing the 

need for consolidation, Sargent wrote that “[t]his recommendation is prompted by the 

recurrence of conditions akin to those which existed prior to 1870, when the 

11 Michael Herz is a law professor at Yeshiva University’s Cardozo School of Law.  
12 The earliest use of the title “general counsel” by Congress in a statute appears to be a statute from 1913, 
where Congress designated a chief legal officer position in the Public Utilities Commission of the District 
of Columbia as such (37 Stat. 993 [Mar. 1913]).  The individual who held this position was also the 
“District of Columbia corporation counsel” (essentially the Attorney General for the District of Columbia).   
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responsibility for the legal work of the Government was divided among many law 

officers, with no common supervisor head” (Ibid).  

The Justice Department’s desire for centralization of all executive branch legal 

services and the desire of agencies to keep their “in-house” lawyers rather than rely on 

the Justice Department would eventually result in a compromise (Swisher, 1939).  On 

March 3, 1933, a statute was enacted requiring President Franklin D. Roosevelt to 

“investigate the present organization of all executive branch executive and administrative 

agencies of the Government” and propose reorganizations that could reduce government 

expenditures (47 Stat. 1517 [1933]).  The law also authorized Roosevelt to implement 

reorganizations by executive order.   

On June 10, 1933, Roosevelt issued Executive Order 6166,13 which (among other 

things) transferred supervision of the solicitor positions remaining under the purview of 

the Justice Department back to their respective departments.  Whereas the Justice 

Department sought centralization of all legal services within the Executive Branch under 

its control, agency heads preferred a decentralized model that allowed lawyers to 

maintain close contact with agency needs (Key, 1938).  Litigation before the courts, 

though, was to remain with the Justice Department.  This order granted all independent 

litigating authority agencies enjoyed to the Justice Department.  This gave the Justice 

Department a monopoly over actions before the courts and agencies access to their own 

legal resources (Fairlie, 1938, Swisher, 1939).14  Thus, the New Deal era brought with it 

a shift of the legal counseling function for agencies from the Justice Department back to 

13 Retrieved from http://www.archives.gov/federal-register/codification/executive-order/06166.html.  Also 
reprinted as a note following 5 U.S.C. § 901 (2013). 
14 The Justice Department’s litigation authority was subsequently codified at 28 U.S.C. §§ 516, 517, and 
518; see also 5 U.S.C. § 3106.  It is important to note, however, that several agencies have been granted 
independent litigating authority. 
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the agencies themselves (Key, 1938).  While the Attorney General retained authority to 

provide advice on questions from the heads of departments and agencies,15 solicitors in 

agencies were able to provide legal advice not just on questions from the agency head, 

but for all agency managers.16   

In his 1938 study of the organization of legal work in the federal government, 

Key17 (1938: 198) noted that “[f]ormal law offices still remain in almost every executive 

department and bureau—and they should continue to exist as separate entities” rather 

than being brought back under the Justice Department.  He added that “[t]hese offices 

undoubtedly are performing efficient service as legal advisers in the work of their own 

units of the Government.  In that field of administrative law they are not only desirable, 

but they are indispensible” (Ibid).  Swisher18 (1939) followed with his own study on how 

the legal function was organized in the federal government, which noted that “all major 

departments and most other agencies have staffs of lawyers not directly connected with 

the [the Justice Department]” (973).   

By the 1940s, the organization of legal offices within agencies had become the 

norm.  Operations within the executive branch were rapidly expanding and the legal 

environment was becoming increasingly more complex.  Enactment of the 

Administrative Procedure Act of 1946 (APA) (60 Stat. 237 [1946])19 magnified the 

importance of agency lawyers as agencies faced a variety of new legal mandates and 

challenges.  As subsequent agencies were established, either through presidential 

15 See 28 U.S.C. § 512. 
16 This authority has been delegated within the Justice Department from the Attorney General to the Office 
of Legal Counsel (OLC).  OLC opinions are considered binding on all executive branch agencies.  For a 
detailed discussion of OLC opinions see Moss (2000) and Garrison (2013). 
17 Sewall Key was an attorney at the Justice Department.  For a detailed discussion of OLC opinions see 
Moss (2000) and Garrison (2013). 
18 Carl B. Swisher was a historian and political scientist who taught at Johns Hopkins University. 
19 Codified at 5 U.S.C. § 551 et seq. (2013). 
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reorganization or legislation, the authority and responsibility for providing legal advice to 

officials within the agency was vested in a position now routinely called the “General 

Counsel.”   

Today, nearly all agencies have within their organizational structure a general 

counsel.  All department-level agencies have a general counsel position20 established by 

statute and appointed by the president with the advice and consent of the Senate.21  Their 

staffs of subordinate lawyers are constituted as an office called the “Office of the General 

Counsel.”22  The next section reviews the literature that arose around these agency 

lawyers and illustrates key debates and themes regarding the provision of legal advice 

within an executive branch agency.     

III. The Agency Lawyer Literature: Key Themes on Providing  
Legal Advice to Managers 
 

 This section is split into five subsections, each discussing key debates and themes 

I discovered in the agency lawyer literature and chose to explore in this study.  Each 

theme represents important propositions from debates about an aspect of the role of 

agency lawyers and their relationship to other agency officials.  Yet, in terms of 

describing the role of the manager the literature is underdeveloped, leaving critical 

questions unresolved.  These unresolved questions from the agency lawyer literature—

i.e., what I perceived as gaps in the literature—directly led to my research questions.  To 

illustrate this connection between the literature review and my research questions, I have 

20 The Interior Department and Labor Department both retained the older “Solicitor” title for the position. 
The State Department kept the title “Legal Adviser.”  For our purposes, all of these positions will be 
referred to using the term “General Counsel.” 
21 See 8 U.S.C. § 1104 (State); 31 U.S.C. § 301 (Treasury); 43 U.S.C. § 1455 (Interior); 7 U.S.C. § 2214 
(USDA); 15 U.S.C. 1508 (Commerce); 29 U.S.C. § 555 (Labor); 42 U.S.C. § 3504 (HHS); 42 U.S.C. 3533 
(HUD); 49 U.S.C. § 102(e) (DOT); 42 U.S.C. § 7132 (DOE); 20 U.S.C. § 3412(b) (Education); 10 U.S.C. § 
140 (Defense); 38 U.S.C. § 311 (VA); and 6 U.S.C. § 113 (DHS). 
22 Some agencies, such as the Department of Commerce, call it the “Office of General Counsel.” 
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included a table at the end of each subsection that lists the key proposition(s) from that 

portion of the agency lawyer literature and the corresponding research question.  It is 

useful to note that although I have organized these themes into categories, these themes 

often overlap with each other; such overlap is identified throughout these subsections.    

A. Organizing Agency Lawyers: Centralization vs. Decentralization 

Concern about the influence the agency head might exert over the general counsel 

persisted after Roosevelt’s 1933 compromise splitting the litigation function and internal 

agency legal counseling function between the Justice Department and agencies, 

respectively.  Indeed, the notion of being in a position to render unbiased legal advice as 

a professional responsibility of lawyers becomes an enduring theme involving agency 

lawyers.  Hart23 (1937) worried that the agency general counsel might feel pressured to 

render an opinion favorable to the agency head’s goals rather than give objective legal 

advice.  He asserted that general counsels “should be in a position to advise 

administrators as to how to accomplish legally what they need to accomplish for the 

effective prosecution of their duties.  But they should also be in a position to say ‘No’ 

when they ought clearly to say ‘No’” (336).  Unfortunately, beyond this observation Hart 

did not describe or suggest how a general counsel could be “in a position to say ‘No’” 

when asked if a proposed course of action or an interpretation of a statute appeared to be 

consistent with law.  I do not know if Hart was suggesting that a general counsel should 

be independent in their thinking, or if the general counsel should actually be given 

23 James Hart was a professor of political science at that University of Virginia, focusing on the American 
presidency and administrative law.  He authored a study on rulemaking that accompanied the 1937 Report 
of the President’s Committee on Administrative Management, more commonly referred to as the report of 
the Brownlow Committee. 
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authority to prevent the taking of an action.  The former is the focus of this subsection; 

the latter is considered in the following subsection.    

Hart’s notion that a lawyer should be in a position to honestly say whether he or 

she believes something to be contrary to law is reflective of the professional 

responsibilities lawyers uphold as members of the bar.  For example, Canon 32 of the 

American Bar Association’s Canons of Professional Ethics (1908)24 stated: 

No client, corporate or individual, however powerful, nor any cause, civil 

or political, however important, is entitled to receive nor should any 

lawyer render, any service or advice involving disloyalty to the law whose 

ministers we are, or disrespect of the judicial office, which we are bound 

to uphold, or corruption of any person or persons exercising a public 

office or private trust, or deception or betrayal of the public.  

Woodall25 (1937) took Hart’s concern a step further by considering how lawyers 

other than the general counsel should be organized within the agency.  His essay, written 

during a period generally referred to as the “classical” period of organization theory and 

management theory in public administration (March & Simon, 1993), coupled the notion 

of professional independence with the concepts of division of labor and functional 

specialization in arguing that agency lawyers should be centralized under the general 

counsel’s supervision rather than dispersed throughout the agency and supervised by 

managers.  He stated:  “Wrongly organized the lawyer in the public service is prevented 

to a large degree from rendering the essential and single service he is qualified to 

render—to wit: unbiased legal advice or representation” (713).  Woodall understood that 

24 Retrieved from 
http://www.americanbar.org/content/dam/aba/migrated/cpr/mrpc/Canons_Ethics.authcheckdam.pdf.  
25 Emery J. Woodall served as an Associate General Counsel of the former Federal Home Loan Bank. 
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legal opinions “form a major part of the work of the lawyer” and “to a profound degree in 

turn influence executive and administrative decision and action” (713).  “By such 

opinions,” Woodall states, “if sound, executives and administrators are provided a legal 

pathway of action; if unsound, abuse of discretion and power tends to result” (Ibid).   

Woodall described the organizational problem as whether lawyers would be 

centralized within the agency under the control of a general counsel in a “professional 

atmosphere of a law partnership” or dispersed throughout the agency and supervised by 

“laymen” (715).  This question, he noted, “touches more immediately [on] the 

maintenance of the professional status for the lawyer” (713).  Woodall considered the 

decentralized model “destructive of the lawyer’s professional status” (713) and argued in 

favor of the centralization of lawyers under a strong general counsel on grounds similar 

to those the Justice Department had previously made for centralizing all executive branch 

legal services in it.  Centralization of the legal function within the agency, Woodall 

contended, was needed to prevent managers from exerting influence over agency lawyers 

by supervising them.   

Glick’s26 (1940) essay about the role of agency lawyers three years later noted 

that they “are not selected by the line administrators, but by the heads of the legal staff” 

26 Philip M. Glick served as an attorney with the U.S. Department of Agriculture.  Glick’s essay also 
considered how agency lawyers should be selected for appointment in the federal government.  He briefly 
discussed whether attorney positions should be placed in the competitive or excepted service.  During the 
period in which Glick was writing, this issue was under debate (Fuchs, 1944).  At the recommendation of 
the President’s Committee on Civil Service Improvement (1941), agency lawyers were briefly placed in the 
competitive services, from 1941 to 1944, and subject to examination by a special unit of the Civil Service 
Commission (CSC) called the “Legal Examining Unit” (Clapp, 1941; Reilly, 1941; Weschsler, 1941; 
Weihofen, 1943, 1944).  However, in 1944 Congress began including language in the CSC’s annual 
appropriation that prohibited the CSC from expending funds to exam for attorney positions (58 Stat. 364 
[June 27, 1944]).  Although attorney positions were placed back in the excepted service in 1947 pursuant to 
Executive Order 9830 (Ford, 1952), the language Congress added continued to be included in the annual 
appropriations for the CSC and its successor, the Office of Personnel Management (e.g., Pub L. 112-74 
[Dec. 23, 2011]).  Thus, for more than 65 years, lawyers working in agency OGCs have remained in the 
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(Ibid).  Baldwin and Livingston (1953) also found that “[i]n general, each lawyer serves 

on the staff of a General Counsel, the chief legal officer who is sometimes designated the 

Legal Advisor [sic] or Solicitor” (198).   Yet, a subsequent report suggests that some 

lawyers in agencies were beginning to fall outside of OGC’s purview, much like when 

legal positions were created in agencies after the Justice Department was established.  In 

1955, the Commission on Organization of the Executive Branch of the Government (also 

known as the “Second Hoover Commission”) issued its Report on Legal Services and 

Procedure (1955) recommending that “the legal staffs of executive departments and 

independent establishments should be integrated and placed under the professional 

direction of an Assistant Secretary for Legal Affairs or a General Counsel in each such 

department or establishment” (17).27  The rationale for this recommendation was the 

Task Force’s belief that agency attorneys “should enjoy the degree of professional 

independence which makes possible the effective performance” of “faithful interpretation 

and application” of laws (15).  Further, the Task Force stated: 

In the construction and application of statutes, attorneys in the Federal 

Government should exercise the restraining authority to hold 

administrative discretion within the letter and spirit of the law.  To 

perform this grave responsibility properly, they must have that degree of 

independence from administrative control which will enable them to serve 

as lawyers in government and not merely as employees of government. 

excepted service.  Consideration of the pros and cons of placing lawyers in the competitive service or 
excepted services is beyond the scope of this study.       
27 The Task Force also recommended that “legal staffs of executive departments and agencies should be 
established only upon express congressional authority and, in principle, should not be created in any 
department or agency which has fewer than 10 attorney positions” (17). 
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 Whether in private or public life, the attorney is a member of the 

legal profession.  As such, he is dedicated to the supremacy of law. (16) 

Exercising “independent professional judgment” is also reflected in the ABA’s  

subsequent Model Code of Professional Responsibility (1969),28 which supplanted the 

Canons, and again when the ABA replaced the Model Code with the Model Rules of 

Professional Conduct (2013). 29  Similarly, Patterson, Cheatham, and Burger (1971: 197) 

contended that maintaining “independence of judgment and critical thought” is one of a 

government lawyer’s “most important” obligations as a professional.  They stated: “The 

government lawyer[,] to be most effective[,] must retain his independence of analysis, 

thought, and opinion” (197). 

The issue of independence presented itself again in the 1990s as part of the 

“reinventing government” (Osborne & Gaebler, 1992) movement led by Vice President 

Al Gore.  In establishing an agenda for streamlining management control, the National 

Performance Review (NPR) argued there was a need to improve the effectiveness of 

agency OGCs.  One way in which the NPR argued OGCs’ effectiveness could be 

improved was to increase competition among agency lawyers by “franchising” legal 

services in the agency, meaning that managers could select the lawyers from OGC they 

wanted to work with—in effect, hiring their own lawyer (NPR, 1993).  Agency lawyers 

would still be in the general counsel chain of command, but managers would get to pick 

who was assigned to them.   

28 Originally adopted in 1969.  See generally Canon 5. 
29 Originally adopted in 1983.  See Rule 2.1 (Advisor) (“In representing a client, a lawyer shall exercise 
independent professional judgment and render candid advice.  In rendering advice, a lawyer may refer not 
only to other considerations such as moral, economic, social and political factors, that may be relevant to 
the client’s situation”). 

40 
 

                                                 



The NPR asked the Administrative Conference of the United States (ACUS), an 

independent executive branch agency comprised of legal experts that act as an advisory 

body on improving the administrative process, to study the issue.30  ACUS convened 

several meetings of a panel of agency general counsels and submitted a set of 

recommendations to the NPR in September of 1995.  These recommendations were not 

released publicly, though, and shortly thereafter Congress defunded ACUS.  The 1995 

recommendations were published in 2005 in an article by Edles31 (2005).  

Unsurprisingly, ACUS—a group comprised primarily  of lawyers—recognized that such 

an arrangement could negatively influence legal advice and rejected the NPR’s proposal.  

In its report on the NPR’s proposal it stated that it “does not believe that “such 

arrangements would ensure consistent, reliable, high quality legal services” and 

concluded that “managers should not select their own source of legal services” (Edles, 

2005: 12). 

The centralization model has largely been adopted by agencies, wherein the 

advisory function is vested in a general counsel, an office was created around this 

position (OGC), and the lawyers responsible for dispensing legal advice are placed in this 

office and under the supervision of general counsel.  In department-level agencies some 

of the general counsel’s authority is typically delegated down and subdivided among 

various “Chief Counsels” established to provide advice to various sub-agencies of the 

department and “Regional Counsels” that are geographically assigned to give advice to 

30 It is interesting, and perhaps telling, that the management experts that were part of the NPR decided to 
identify concerns about working with OGCs, yet turned the issue over to ACUS—a group primarily 
composed of lawyers—to study rather than looking for or creating an interdisciplinary body where the 
perspectives of both managers and lawyers could mix together and develop recommendations sensitive to 
both the experience of obtaining and providing legal advice.  This may be due to the considerable deference 
given to the legal profession to regulate itself. 
31 Gary J. Edles served as the General Counsel to ACUS from 1987-1995. 
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managers in field offices.  (Examples of how some departments have organized their 

OGCs are included in Appendix A.) 

Although there are numerous employees within an agency outside of OGC that 

have obtained a law degree and may be licensed to practice law, providing legal advice to 

agency managers is not a specified element of their position and admittance to a state bar 

is generally not a requirement.  For OGC lawyers, however, bar admission is required 

and providing legal advice is a specific element of their position classification.32  In this 

way, OGC has maintained a monopoly on providing authoritative legal advice to 

managers in the agency.   

The literature’s theme on how agency lawyers should be organized within the 

agency can be synthesized into the following proposition:  Agency lawyers should be 

organized in the general counsel’s chain of command, rather than reporting to managers, 

so lawyers can provide objective legal advice (Literature Proposition 1).  Yet, this 

literature leaves several important questions unasked, such as: Do managers agree that 

lawyers should be separate from them, or would they prefer a different organizational 

arrangement?  If managers would prefer to have a lawyer under their supervision instead 

of the current arrangement, what reasons might they give?  Conversely, to what extent 

would lawyers prefer a different organizational arrangement and what reasons do they 

give?  Are the reasons proffered by both groups similar of dissimilar?   

Each of these unasked questions essentially point toward exploring what 

managers and lawyers expect from themselves and each other in the context of obtaining 

legal advice.  The notion of individuals who interact having expectations that influence 

each other’s role in an organization is central to role theory, which, as discussed in the 

32 See OPM’s Position Classification Standard for General Attorney Series 0905.   
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next chapter, is why I used role theory as an analytical tool for this study.  Research 

Question 1, set forth alongside Literature Proposition 1 in Table 2, below, was designed 

to explore the unasked questions from the literature through the lens of discovering role 

expectations.  

Table 2. Literature Proposition 1 
Literature Proposition 1:  
 
Agency lawyers should be organized in 
the general counsel’s chain of command, 
rather than reporting to managers, so 
lawyers can provide objective legal 
advice. 

Research Question 1: 
 
What expectations do managers and 
lawyers have regarding the 
organizational arrangement for 
obtaining legal advice? 

 
B. The Lawyer’s Role: Advisor vs. Decider 

The most prominent, and most complicated, issue debated in the agency lawyer 

literature has been the appropriate role of lawyers in the decision making process.  

Associated with the concepts of division of labor and functional specialization is the 

notion of classifying functions in organizations as line or staff,33 and an explanation of 

the appropriate roles of these functions in relation to each other known as line-staff 

theory (Gulick & Urwick, 1937; Stahl, 1958, 1960; Golembiewski, 1961; Browne & 

Golembiewski, 1974).  Generally speaking, line offices are “those involved primarily 

with the substantive operations of an agency” and staff offices are those “consisting of 

support and advisory activities undergirding the ability of line personnel to carry out their 

duties” (Gordon & Milakovich, 1998:146-147).  The most important element of line-staff 

theory, for our purposes, is that staff offices are not to be imbued with authority over the 

line functions; staff officers advise, line officers decide.  

33 Leonard White (1948: 30) differentiated non-line activities as “staff” and “auxiliary,” but I saw no need 
to make such a distinction for purposes of this study. 
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Returning to Hart’s notion above that the general counsel should be “in a position 

to say ‘No’,” it is possible that he meant the position should have authority to strike down 

proposals as inconsistent with law, thereby preventing an action from being taken.  If so, 

this would make the general counsel more than just an advisor; the position would have a 

judicial-like element similar to a judge deciding a case.  Giving legal advice too much 

weight, though, can have negative implications for administration.  Woodall’s comment 

about abuse of discretion and power resulting from unsound legal advice pertained to 

actions taken by managers based on advice that erroneously suggests something is 

consistent with law, but he does not consider the reverse; i.e., the possibility that legal 

advice may erroneously suggest something is inconsistent with law, and, thereby prevent 

managers from taking an action. 

The literature on agency lawyers that began appearing in the 1940s funnels the 

growing unease of economists, political scientists, and other professionals about the 

influence of lawyers in administration into the notion that OGC is a staff office, and, 

therefore, merely a source of advice upon which a manager can choose to act.  The 

foundations for this approach to understanding the role of legal offices in relation to other 

agency units, and, thus, the relationship between agency lawyers and managers, are set by 

two things:  Glick’s essay outlining what the appropriate role of the OGC ought to be, 

and a conflict between lawyers and others at an agency responsible for regulating prices 

during World War II.            

Glick (1940) saw the essential function of the agency lawyer as being able “to 

anticipate the decisions of judges” (68).  He states that the lawyer’s job is to formulate 

opinions that “advise the administrator what the courts will probably say … so that the 
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administrator may, even in advance of the judicial pronouncement, guide himself 

accordingly” (Ibid).  Yet, Glick questioned how much finality should attach to the 

opinions of lawyers, even on questions of law.  He was concerned that legal advice might 

become a de facto “veto” over the proposed actions of other agency officials.  Consistent 

with line-staff organization principles, Glick viewed agency lawyers as staff officers (and 

OGCs as a staff office) responsible for advising others while exercising no direct control 

over other line or staff officers and units in the agency (71).  But if legal considerations 

were given primacy over other consideration, then OGC would be in a position to 

effectively overrule decisions.  Glick asserted that the “generally established, and sound 

theory of relationship” is that after the lawyer provides advice, it is the manager’s role to 

decide “what action should be taken” (Ibid).  According to Glick: “[T]o make the 

judgments of the legal office conclusive upon the administrator is in essence to transfer 

the ultimate administrative power from the administrator to the lawyer.  Such a transfer 

cannot be justified if the administrator is to retain responsibility for the quality of 

performance” (85).   

Glick foreshadowed the brewing tensions within agencies over the role of agency 

lawyers.  The next year, a report of Roosevelt’s Committee on Civil Service 

Improvement (1941)34 stated: 

We have been forcibly impressed by the pervasive role played by the 

lawyer in the administration of the American Government. …. The 

lawyer, in contrast with the ordinary professional employee of the 

Government, is inevitably thrown into the heart of the policy-making 

process and of necessity has an important, and often controlling, voice in 

34 Excerpt reprinted in Lepawsky, (1949: 570).   

45 
 

                                                 



major issues of his department or agency” (31).   

Similarly, Lasswell and McDougal35 (1943) acknowledged that advising others on 

matters of law placed lawyers in a powerful position to affect policy.  They wrote:  

It should need no emphasis that the lawyer is today, even when not 

himself a “maker” of policy, the one indispensable adviser of every 

responsible policy-maker of our society. … As such an adviser the lawyer, 

when informing his policy-maker of what he can or cannot legally do, is, 

as policy-makers often complain, in an unassailably strategic position to 

influence, if not create, policy.  It is a familiar story, too, of how 

frequently lawyers who begin as advisers on policy [are] transformed into 

makers of policy[.]  (Lasswell & McDougal, 1943: 203)   

This “pervasive” role and influence in decision making and policy making created 

a tension that overflowed at the Office of Price Administration (OPA) a few years after 

Glick’s article.  The OPA, which functioned from 1942 to 1947, was responsible for 

setting prices and rationing items pursuant to the Emergency Price Control Act of 1942 

(56 Stat. 23 (Jan. 29, 1946)).  Reuss36 (1942) noted that OPA brought together a mix of 

lawyers, social scientists, and members of the business community to carry out its 

mission. 37  However, he also pointed out that “[b]ecause the OPA operates according to 

various statutes and executive orders, it is no exaggeration to say the lawyer is a 

pervasive element in the organization” (25).  The pervasiveness of lawyers at OPA that 

35 Harold Lasswell was a political scientist and professor at Yale.  Myers McDougal was a legal scholar and 
also a professor of law at Yale. 
36 Henry Reuss served as Assistant General Counsel of OPA. 
37 Several luminaries of public administration worked at OPA, including Harvey C. Mansfield, Norton 
Long, Emmette Redford, Wallace Sayre, and Dwight Waldo (Mosher, 1975: 104, 129; Fry & 
Raadschelders, 2008: 305).   
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Reuss acknowledged led to tension between lawyers and other professionals.  

Organizationally, the legal staff was granted power to essentially “veto” the actions of 

others.   

Pruefer38 (1943) described the problem at OPA as centering on a split in authority 

for recommending price actions between “two separate and autonomous departments: the 

Price Department and the Legal Department” (59).  Moreover, the Legal Department 

maintained a structure that mirrored the Price Department, and disputes between the two 

departments could only be resolved by the head of OPA (Leventhal, 1943; Beuscher, 

1945).  Pruefer noted that “[s]ince price actions are ordinarily initiated by the price 

branches, the lawyers become a kind of review board which must be convinced that the 

level of prices proposed and the regulation are sound” (60).   

Pruefer argued that OPA’s structure should be altered such that lawyers only play 

an advisory role (Ibid).  He stated: “The lawyers should be given every opportunity to 

express their views, but in the capacity of legal advisors to the price people, working 

under their direction” (Ibid).  Continuing, Pruefer said: 

The alternative of making the price people subordinates of the lawyers is 

not worthy of consideration, since it is obvious that the business men and 

economists who make up the price personnel are better equipped by 

training and experience to perform the technical work of price control and 

to make decisions which will effect the whole economy.  (60)   

Nevertheless, Pruefer, like Woodall, saw value in having a “central legal division,” which 

would allow for the establishment and maintenance of “uniform legal standards” that 

“would guide the work of the legal advisers” (Ibid).       

38 Clifford H. Pruefer was an economist at OPA and instructor in economics at the University of Minnesota. 
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 Leventhal39 (1943) presented a slightly contrasting picture of the workings at 

OPA in a speech he delivered as part of training program for the Price Department in 

February 1943.  Unsurprisingly, an OPA lawyer he saw the lawyer’s role as more critical 

than economists and businessmen; however, Leventhal’s view about the importance of 

lawyers was rooted in his concern over the need to protect individual’s rights under the 

Constitution (280).40  Leventhal stated: “The agency cannot be sure that it is acting 

correctly or legally unless it receives competent advice and direction as to the 

requirements of the law.  In general, that advice and direction must come from lawyers” 

(Ibid).41  He recognized that the Law Department and the Price Department need to work 

together to “get things done and get them done in a way that is effective and does not 

bring undesirable repercussions upon the agency” (291).  For matters of “pure price 

policy,” Leventhal asserted that “lawyers have only advisory functions” (Ibid).  Yet, in 

the same breath Leventhal described virtually all policy issues as becoming legal issues, 

where “the lawyers have more than advisory positions.  They have a coordinate 

responsibility” (Ibid).  

 Somewhat contrary to Pruefer, though, Leventhal stated that “[t]he Legal 

Department does not take the position that it has to veto a regulation in order to be able to 

39 Harold Leventhal served as Assistant General Counsel of the Industrial Manufacturing and Fuel Price 
Legal Division of OPA’s Legal Department. 
40 My experience has been that lawyers, in general, tend to claim a monopoly on supporting and defending 
the Constitution.  Yet, every federal employee swears an oath to support and defend the Constitution are 
should be thought of as equally responsible for protecting individual rights, regardless of their specialized 
professional background.  See Rohr (1989) and 5 U.S.C. § 3331.    
41 There is something a bit unsettling about Leventhal’s definitiveness, as seen by his choice of words here.  
One has to wonder whether OGC’s legal advice can ever truly make the agency “sure” that is acting within 
the law, especially on issues of first impression or the multitude of questions that will never be judicially 
adjudicated.   
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express an objection to it” (291).42  Instead, he suggested that “[i]f its validity is doubtful, 

we may put the question whether, in that state of affairs, the economic considerations are 

such that we have to risk that doubt in order to get ahead with our job, or whether we can 

solve our problem is some other way”  (Ibid).  Here, Leventhal suggests that OPA 

lawyers were willing to look for options and alternatives, a topic which is discussed in 

more detail in the next section of this chapter, rather than merely telling the Price 

Department, “No.”  Further, Leventhal concludes his remarks with an olive branch to his 

non-lawyer colleagues in OPA, stating: 

The plain fact is that many questions arise every time [OPA] does 

anything.  There are legal questions and policy questions and 

administrative questions.  The Price Division of the Legal Department, I 

think, should be regarded as being in a team with the Price Department in 

solving those questions.   Once in a while one of the horses goes a little 

faster than the other, but it goes forward as a team.  It is my earnest hope 

that the team-work which has prevailed in general thus far will continue to 

exist with equal benefits for the Price Department and Price lawyers alike.  

(291) 

The “friction” (Beuscher, 1945) at OPA did not subside.  The “Contemporary 

Topics” section of the spring edition of the 1943 volume of Public Administration Review 

captured the OPA conflict by noting that in April the Administrator had issued “an order 

defining the relationship between the administrative and legal staffs” (PAR 1943, 184).  

The note reports that OPA “put full responsibility for administrative decisions in the 

42 I say “somewhat contrary” because Leventhal does not say that the Legal Department couldn’t “veto” a 
proposed regulation.  Rather, he says they don’t feel that they have to, which is quite different.  His 
comments still hint that the Legal Department was possessed of “veto” authority.   
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hands of operating officers, and confined attorneys to the responsibility of providing legal 

counsel and assistance” (184).  The OPA Administrator’s order, partially reprinted in 

PAR, stated: 

There is to be no misunderstanding as to the essential function which our 

legal staff has in giving to our formal actions correct legal form and in 

insuring their conformance to Constitutional and statutory requirements.  

In performing this function the attorney shall act in the role of legal 

counsel to the head of the branch, or equivalent or higher office, to which 

he is assigned.   

While it is a definite obligation of such an operating officer to seek 

and give careful consideration to the advice of legal counsel, he has the 

principal responsibility for making the necessary decisions and the results 

of the actions are his responsibility.  (184)  

Although the OPA Administrator’s order changed the relationship of the Legal 

and Price Departments, the experience of this struggle continued to draw criticism and 

attention to questions about the proper role of agency lawyers.  The following year, 

Barnett43 (1944) weighed in on the OPA controversy.   He criticized “the legalistic 

approach to administration” and the organization of lawyers into one unit, which he 

asserted amounted to a “development comparable to a miniature judicial review within 

the agency, whereby the legal staff exercised a veto power over proposed actions and 

procedures” (161).  In other words, Barnett saw OPA’s legal department as functioning 

more like a court within the agency rather than an advisory body.   

43 Vincent Barnett was a political economist at OPA, taught at Williams College, and was president of 
Colgate University. 
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Barnett described the organizing of lawyers as a special unit within the agency as 

a “separation of powers giving rise to a system of checks and balances as effective in 

postponing or blocking positive action as any that the most conservative framers of the 

Constitution may have had in mind” (161).  Moreover, Barnett saw the challenge for 

others seeking to curtail the lawyers influence as similar to agencies’ desire to curb the 

impact of judicial review.  He stated: 

The attempt, on the part of the “experts,” to restrain the lawyers to 

considerations of strict legality and to exclude them from undue weight in 

matters of analytical technique and major policy corresponds in an 

interesting fashion to the struggle over the appropriate scope of judicial 

review of administrative regulatory action in general.  (Ibid)   

The OPA conflict serves as a useful illustration of Glick’s position that lawyers’ 

contributions to decision making should be as advisers, not deciders.  Moreover, it raises 

questions about organizing lawyers under a general counsel to ensure objective legal 

advice is given.  While it may indeed help ensure that unbiased legal advice is provided, 

this organizational arrangement results in separation from the other agency units and may 

cause the lawyers to see their role as judicial in nature.  Pruefer and Barnett clearly saw 

this as a problem to be avoided, desiring that OGC not be used to overrule others in the 

agency.   

This tension and frustration that Pruefer and Barnett expressed between lawyers 

and other specialists in the decision-making process, especially in highly specialized 

regulatory agencies, became an enduring feature within public administration (see e.g., 

Waldo, 1948; Dimock, 1980; Khademian, 1992).  It is also critical to understand the 
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larger context in which they made these observations.  Both were writing just a few years 

before enactment of the APA in 1946, which many saw as the judicialization of 

administration (Blachly & Oatman, 1946; Barnett, 1948).  For more than a decade 

debates had raged about the appropriate role of the courts in administration, particularly 

the issue of whether and how to subject administrative actions to judicial review.  

Passage of the APA did little to quell concerns that lawyers were having too much 

influence in (or, perhaps, over) public administration. 

Several scholars familiar with Glick’s article and the OPA controversy weighed in 

on this “veto” issue as well.  Morstein Marx (1946)44 saw OGC as providing an important 

role in “furnishing guidance and imposing restraint in the exercise of authority wherever 

the administrative process affects the individual” (500).   Again we can see inherent 

tensions in those aspects of the lawyer’s role—assisting and restraining.  Like Glick and 

Barnett, Morstein Marx worried that the way lawyers are organized may cause them to 

view themselves as separate and apart from the rest of the agency, sitting in judgment of 

others rather than assisting.  He stated: “To require legal consultation may not appear to 

be an onerous obligation.  However, when it is construed by either the operators in the 

line of command or the lawyers, or by both, as a division of administrative responsibility, 

a truly perplexing situation arises” (1959: 348).45  Further, Mortstein Marx commented 

that 

reliance on the General Counsel’s Office has tended to give the lawyer’s 

mind a hierarchical prestige that carries weight even outside the legal 

44 Fritz Morstein Marx received a Doctor of Jurisprudence from the University of Hamburg, taught public 
administration at various universities, authored and edited early textbooks on public administration, and 
served in the Bureau of the Budget.  
45 Morstein Marx did not elaborate specifically on what was perplexing, yet the tone of his article suggests 
that this is a situation to be avoided.  
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sphere. … The trend, at present inevitable, of shifting issues of law from 

the level of administrative operation to the General Counsel’s Office is not 

a wholesome development. (1940: 231) 

Morstein Marx found that “the legal staffs are often physically removed from the 

flesh-and-blood realities of the subject matter to which they apply themselves” and that, 

for them, “the clatter of administrative operations may be a dim and distant noise” (508).    

However, he saw this arrangement as an “unavoidable consequence of functionalization 

… inherent in all large-scale organization” (Ibid).  His 1948 survey of legal work in 

agencies found that “[v]irtually all federal agencies describe the work of their lawyers as 

a staff activity closely tied into departmental management and operations” (357).  He 

concluded that “in the composite picture the chief legal officer is presented as a staff 

agent” (362).   

Pfiffner46 (1946a) addressed the issue of whether the General Counsel should be 

viewed as a member of the management team or an independent, judicial-like reviewer of 

agency operations (37).47  Pfiffner stated: “Imbued by his training in constitutional 

limitations, the governmental lawyer has tended to regard himself as separate from the 

rest of administration—a watchdog, critic and power stabilizer” (Ibid).   He argued “that 

such a concept should be altered so that the lawyer becomes actually a part of 

management, participating as a partner in the day-to-day dynamics of administrative 

decision and direction” (Ibid).    

46 John Pfiffner was a professor of public administration and author of an early public administration 
textbook.   
47 Pfiffner was considering the question about whether the general counsel should be independent of 
management control against the backdrop of a similar debate regarding the role of the Comptroller General 
of the United States.  In footnote 3 of his article, he notes that the President’s Committee on Administrative 
Management (1937) recommended that the Comptroller General “should be merely an auditor” while 
others contended that position should continue to exercise “administrative control” over fiscal matters.  The 
Comptroller General position has certainly become much more than a mere auditor. 
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Like others before him, Pfiffner saw the problem as stemming from the 

organization of lawyers within the agency (44).  He asserts that some lawyers have 

chosen to see their roles as “quasi-judicial” (46) in nature, “thus conflicting with theories 

of organization widely held by specialists in public administration” (44).  For Pfiffner, 

agency lawyers “constitute an auxiliary or service function” (45); therefore, lawyers are 

“dominantly management aides with an auxiliary staff status, rather than quasi-judicial 

entities with powers independent of line management” (46).  As such, he believed that 

lawyers should expect to explain their advice rather than issuing opinions like orders.   

Pfiffner asserted:  “[o]ne who has to defend his points in the face-to-face personal 

conference of equals develops strength and fortitude which might be lacking in one 

accustomed to hand down written opinions in a sanctified atmosphere or impunity” (55).   

Interestingly, though, Pfiffner—like Morstein Marx—still attempts to balance this desire 

without negating lawyers’ duty to the law.  He says that the lawyer should assist 

managers “without departing from his responsibility to maintain the supremacy of the 

law” (Ibid).   

A testament to the growing importance of general counsels and OGCs can be seen 

by the fact that in the second edition of his public administration textbook, Pfiffner 

(1946b) devoted an entire chapter to presenting OGC as a staff office.48  Moreover, at the 

1946 Annual Meeting of the American Society for Public Administration the topic “The 

Role of Lawyers in Administration” was included among the round table discussions.  

According to a summary, the discussion included “[s]ome basic problems” such as 

48 It is interesting to note that by the fourth edition of this textbook, subsequently co-authored by Presthus 
(Pfiffner & Presthus, 1960), only a paragraph was spent discussing the role of agency lawyers.  By the sixth 
edition (Presthus, 1975), discussion of agency lawyers disappeared entirely.  This reflects public 
administration’s loss of interest in agency lawyers.   
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“interrelationships of the lawyer and the administrator at all levels of government, the 

place where lawyers fit in the organization and management of a governmental unit, and 

the training needed by administrators in order to work with lawyers” (PAR, 1946: 198).49 

 In her extensive study of federal agency lawyers two years later, Esther Lucile 

Brown50 (1948) described lawyers as counselors and reviewers, thus giving their role 

characteristics that are both advisory and quasi-judicial in nature, and in tension with the 

notion of managers as decision makers.  As interpreters of law for other agency officials, 

central to both counseling and reviewing, she notes:   

The preparation of interpretative memoranda is essential, and in such 

interpretation the opinions rendered by the lawyers are frequently decisive 

in determining how the statute or regulation is developed in actual 

operation. . . . The importance of the interpretative function cannot be 

over-emphasized.  Here, the function of the lawyer is not unlike that of a 

judge. (81) 

Brown found that “[m]uch of the most influential work of the attorney as policy-

maker is done in the role of legal and policy adviser to administrative officials” (85).  She 

said: “[t]he importance of this role is sometimes overlooked, because it varies greatly 

from agency to agency and because the advisory function is often exercised in so 

informal or highly personalized a way that little appears about it in annual reports or 

other published form” (85).  Yet even when functioning in a counseling capacity, Brown 

sees the lawyer as being transformed from giving advice to giving approval.  She states:     

49 Leonard White (1955), in the fourth edition of his famous public administration textbook, stated: “The 
general counsel or chief law officer plays a larger role in policy decisions than has usually been 
recognized” (85). 
50 Esther Lucile Brown was a social anthropologist who conducted several empirical studies on the legal 
profession, as well as nursing.  
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Since a swarm of legal problems surrounds almost every question with 

which administrators and policy-makers are faced, they are likely to turn 

constantly to counsel for advice.  They inquire if these is a legal aspect to 

the problem; they want to know what they can do in regard to particular 

situation, and how it can be done.  They frequently expect counsel to sit at 

the conference table at which questions of policy are decided.  In such a 

close relationship, the attorney almost inevitably comes, sometimes 

perhaps without realizing it, to express approval of administrative policy.  

(85)51 

Describing the reviewing function of OGC, Brown noted that “[w]hen the review 

not only of legal but administrative matters is entrusted to attorneys, they are in a position 

to exercise considerable effective control over the policy decisions of executive officials” 

(81).  Like Barnett, she found that agencies set up their OGC’s to perform a court-like 

function of essentially approving proposals of others.  She stated:  

In some cabinet departments the general solicitor’s office is expected to 

examine all documents, whether legal or administrative, that are submitted 

to the Secretary.  Similarly, the chief counsel of each bureau or division of 

the department may be required to pass on material prepared by the non-

legal as well as legal staff.  In such instances it is assumed that legal 

components are inherent in so large a percentage of matters dealt with and 

non-lawyers are often so unable to recognize those components that every 

document should be reviewed by an attorney.  Such a procedure, however, 

51 The quote from Brown was included here because of the issue of “expressing approval,” but notice that 
Brown describes this as a close relationship.  The desired closeness of the working relationship between 
lawyers and managers is discussed in more detail later in this chapter.  
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tends to encourage the lawyer to include considerations of administrative 

as well legal matters in his review.  Thus he easily moves into the area of 

his making policy and administrative decisions that extend beyond the 

boundaries of the legal field. . . . Many students of public administration, 

and also the law office of some departments and agencies have severely 

frowned upon placing this review function in the hands of lawyers.  To 

specialists in administrative management who struggle to keep staff and 

line functions clearly differentiated, such an intertwining of 

responsibilities is greatly to be regretted.”  (82) 

 As part of Brown’s study, she discusses an unpublished study that was 

made available to her of the Solicitor’s Office at the Department of the Interior.  

The report found a large portion of the Solicitor’s Office’s work “was 

reconsideration of virtually all matters submitted by the bureaus to the Secretary” 

(83).  Interior’s Solicitor Office, according to Brown: “had the authority of final 

decision over these matters, subject to reversal only by the Secretary and those 

who assisted him in the general supervision of the Department.  Thus it was a 

review tribunal over the bureaus, not limited to questions of law” (83).  She found 

that “[i]n many of the bureaus of the Department, the law offices were used 

extensively as a check control over the operating staff” (83).  Moreover, she said: 

“The attitude was prevalent that policy-makers and administrators should not 

engage in the making of decisions or in other forms of action without the sanction 

of an attorney” (83).  What is clear from Brown’s observations is the head of the 
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agency and subordinate managers have as much to do, if not more, with whether 

lawyers are seen as (or transformed into) deciders.   

Willcox’s52 essay on role of agency lawyers also asserted that they should not be 

given “veto power” over decisions.  He stated: “Like other professional groups, I believe 

the lawyer should occupy an essentially advisory role in government.  I am convinced 

that by and large lawyers can make a more effective contribution if they are not 

possessed of authority, even the authority to veto a proposed course of action” (13).  Yet, 

Willcox went on to qualify this statement by saying that “action contrary to legal advice 

… ought not be taken in the lower levels of the administrative hierarchy” (13).  

Recognizing the effect of such a position, Willcox admitted: “In a sense, this 

qualification does give the lawyers a power of veto at the lower levels.  Thus, Willcox 

would entrust the head of the agency and senior management officials with authority to 

decide whether to act contrary to legal advice.    

The notion of lawyers acting in a quasi-judicial manner persisted.  Baldwin and 

Livingston (1953) described an agency lawyer as responsible for “imposing legal 

restraint upon his administrative colleagues” (197) and the Second Hoover Commission 

Task Force (1955) described them “exercise[ing] the restraining authority to hold 

administrative discretion within the letter and spirit of the law.”   

David Brown’s (1963) study of the role of staff positions within federal agencies 

looked at a whole host of staff positions, including agency lawyers.  His aim was to study 

how others perceived them and how they perceived themselves.  Although the majority of 

the study’s conclusions did not distinguish between lawyers and others in staff positions, 

Brown did find that  

52 Alanson Willcox was a general counsel of the former Federal Security Agency. 
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[l]awyers report they are often seen as judges—which, from the operating 

man’s view, they often are.  But, this being an image they like, they are 

not greatly bothered by it.  Lawyers know also that they are seen as nit-

pickers, legalists, and obstructionists, but these images do not seem to 

bother them either.  They apparently expect this. (69) 

Unfortunately, David Brown captured how lawyers believe managers see them, but not 

how managers say they see lawyers; he did not obtain the “operating man’s view” to 

check against this finding.   

Wollan’s (1978)53 essay on agency lawyers continued the theme that OGC’s 

function of reviewing proposed actions put too much power in the hands of lawyers, at 

the expense of managers.  He referred to OGC’s function as “a kind of ‘final filter’” 

(106).  Wollan regarded agency lawyers as intrusive and contended that the reviewing 

places OGC in a position to become “involved regularly and deeply in policy-making and 

in much of its implementation,” allowing lawyers to delve “far into the realm of the other 

professions” (Ibid).   

Herz (1995) states: “Strictly speaking, legal advice from the agency OGC is not 

binding on the agency head.  However, rejecting it is likely to have severe consequences, 

both politically … and legally (by inviting a lawsuit and increasing the likelihood that it 

will be successful)” (158).54  Herz asserted that “[f]or bureaucratic and institutional 

53 Laurin A. Wollan, Jr., was a public administration scholar with practical experience as a federal agency 
attorney. 
54 Some scholars have suggested that when an agency faces increased litigation, the agency OGC gains 
more power at the expense of program and policy experts (Shapiro, 1988; Melnick, 1992; O’Leary, 1989).  
Pfeffer and Salancick (1978) hypothesized that a more threatening legal environment provides an 
advantage for an organization’s legal department over other subunits through its review function.  It is 
important to note, though, that Pfeffer and Salancik’s comment that an organization’s legal office may 
obtain power “beyond the legal function” was part of their discussion of resource dependence theory (230).  
This comment merely hypothesized this causal relationship as an aside; Pfeffer and Salancik were not 
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reasons as well, the agency OGC must have final authority on legal questions if the 

agency is to run smoothly.  Consequently, however frustrated or suspicious they may be, 

others in the agency are not usually in a position to second-guess the OGC’s legal 

conclusions” (158).  This is essentially the compliment to Hart’s comment six decades 

earlier about the general counsel being in a position to say “No.” 

The majority of scholars in the debate over whether lawyers should be seen 

merely as advisors or as effectively making decisions when providing legal advice have 

supported the former position rather than the later.  This can be synthesized into the next 

proposition:  Lawyers should be should be seen as advisors, not deciders (Literature 

Proposition 2).   However, debates over whether OGC should be able to “veto” 

managers’ proposals, whether managers are in a position to question OGC’s legal advice, 

and whether managers are required to follow legal advice have not resolved into a clear 

consensus.  Nonetheless, for purposes of this study, I have chosen a side and formulated 

sub-propositions for Literature Proposition 2, while still recognizing that they are 

contested.   

This study revisits this issue from the opposite angle, picking up where Esther 

Lucile Brown left off with her observations about the “attitudes” of managers shaping 

whether lawyers are perceived as advisors or deciders.  Here, I am interested in exploring 

whether, in practice, managers and lawyers perceive managers as actually making 

decisions when obtaining legal advice.  Do managers and lawyers view OGC as having to 

actually studying this issue.  While also contending that litigation empowers agency lawyers, Wilson 
(1989) also contended that litigation “may sometimes empower professions other than that of lawyers” 
(285).  Elaborating, Wilson stated: “Lawyers gain to the extent procedural requirements become complex, 
but other specialists gain to the extent the courts tend to favor one substantive outcome over another” 
(Ibid).    
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give approval before managers can act?  If lawyers advise the manager that the law does 

not appear to authorize an action, is that the end of the discussion?  Can they challenge or 

reject legal advice?  Overall, are managers seen more like deciders—contemplating what 

OGC has said and then choosing what to do—or more like compliers—merely following 

what OGC has advised?   

Here, these questions point toward exploring what managers and lawyers expect 

from themselves and each other regarding decision making in the context of obtaining 

legal advice.  Research Question 2, set forth alongside Literature Proposition 2 in Table 

3, below, was designed to re-explore the “who’s the decider” questions and sub-questions 

from the literature through the lens of discovering role expectations.   

Table 3. Literature Proposition 2 (Sub-propositions 2a – 2c) 
Literature Proposition 2:  
 
Lawyers should be seen as advisors, 
not deciders. 
 
 
Sub-propositions (contested): 
 
OGC should not be able to “veto” 
managers’ proposals. 
 
Managers usually are not in a position 
to question OGC’s legal conclusions. 
  
Managers should be able to decide 
whether or not to follow legal advice. 
 

Research Question 2:  
 
What expectations do managers and lawyers 
have regarding decision making in the 
context of obtaining legal advice? 
 
Sub-questions: 
 
2a. How do they perceive requesting 

advice?   
 

2b. What expectations do they have 
regarding questioning legal advice? 

 
2c. What expectations do they have about 

following legal advice?  

 
C. Two Types of Lawyers: Hot vs. Cold 

Another recurring theme in the agency lawyer literature is the notion, often 

presented unflatteringly toward lawyers, that when it comes to providing legal advice 

there are two types of lawyers: “hot” lawyers, those who tend to tell managers how they 
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can do something, and “cold” lawyers, those who tend to tell managers why they can’t do 

something.55  Inclusion in one camp or another is usually attributed to differences in a 

lawyer’s personality or attitudes toward public administration (Glick, 1940; Morstein 

Marx, 1946;  E.L. Brown, 1948; Abramowitz, 1973; Dimock, 1980;  Herz, 1995; Macey, 

1998).  I view this theme as an extension of the advisor/decider debate because “cold” 

lawyers may usurp decision making authority (if allowed to) and “hot” lawyers keep 

decision making in the hands of managers by presenting them with options and 

alternatives to choose from when a manager’s proposal appears to be inconsistent with 

law.   

Morstein Marx can be seen as a proponent of a “hot” or “how you can” approach 

to practicing law in agencies.  He extended Glick’s work on agency lawyers by 

presenting an overarching argument that practicing law for and within a government 

agency is dramatically shaped by the context of public administration.  He stated: 

In the nature of the tasks that fall to him as the legal specialist, the agency 

lawyer is inevitably drawn into the broader administrative context.  He 

may view the pull in this direction as something to be fought, something 

that threatens to destroy his identity as a lawyer.  Or he may derive 

genuine exhilaration from assuming his place in an organization of 

manifold specializations linked together in order to give reality to a 

departmental program.  In neither case can he afford to be unmindful of 

the elements from which public administration is compounded, least of all 

the attitudes that determine its mentality, its vigor, and its momentum.  

55 This false dichotomy is essentially an expression of a micro-level phenomenon corresponding to a 
macro-level phenomenon of lawyers as a whole being seen as either conservative in their outlook and 
inhibitors of progress (change) or liberal-minded reformers.   
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Public administration is more than a stationary structure of authority; it is 

more than a set of interrelated mechanisms for the conduct of public 

business.  In no small measure it is a mode of behavior, a scheme of 

motivation. (501)   

Morstein Marx conceptualized public administration as “fundamentally a pattern 

of cooperative effort” whereby “[e]ach participant contributes to the character of the 

pattern; each to this extent helps to shape it” (505).   He was concerned, however, about 

inefficiency resulting from the participation of agency lawyers in administration.  In 

particular, Morstein Marx worried that their overly strict adherence to the rule of law and 

conservative tendencies might inhibit administrative energy.  He attempted to balance 

these concerns with the legitimate role of agency lawyers in “furnishing guidance and 

imposing restraint in the exercise of authority wherever the administrative process affects 

the individual” (500). 

Recognizing that the agency lawyer’s role may lead to conflict with managers 

instead of cooperation (499), Morstein Marx implored agency lawyers to see that “[i]n 

terms of the administrative process, law is not an end in itself but merely a means to an 

end.  The end is the execution of the departmental mandate” (504).  This remark reflects 

an instrumental view of law that was commonly associated with a relativistic approach to 

understanding law called “legal realism” that was popular at the time, and, to some extent 

persists today.56  Morstein Marx referred to this view towards ends as the “drive for 

results” (505), which is akin to similar phrases commonly employed today, such as being 

“results oriented” or “results driven.”  For Morstein Marx, the drive for results should 

push lawyers away from narrow views of the law and towards more accommodative 

56 See Horwitz (1992: 169-246) for an extensive discussion of legal realism. 
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thinking.  While he acknowledged that law has a powerful influence on decision making, 

he saw the drive for results as a powerful force to combat legalism—an overly rigid 

adherence to technical points of law—from “emasculating” administration (509).  

Morstein Marx believed that the context of public administration creates an 

overwhelming push toward ends that the agency lawyer is hard-pressed to contend with.  

Thus for Morstein Marx, the drive for results, coupled with the need to cooperate with 

other agency experts and professionals, were key to defining the proper role for the 

agency lawyer.   

 Subsequent works after Morstein Marx continued to observe that some lawyers 

read statutes looking for express statements of authority, and finding none conclude that 

something cannot be done; while others interpret statutes broadly, looking beyond the 

text for their practical meaning.  Lepawsky (1949) remarked that “[m]any managers 

know the practice, if they do not use it, of maintaining a staff of both ‘hot-running’ and 

‘cold-running lawyers; that is, lawyers who always conclude ‘it can be done’ and those 

who always conclude ‘it is impossible’” (591).  Rather than seeing this as a problem, 

Lepawsky claimed “managers assign their controversial problems to either group, 

depending on the conclusion they already favor” (Ibid).  This observation suggests that 

while managers may not be able to influence legal advice through supervising lawyers, 

they are able manipulate the results of requested advice by choosing to whom their 

questions are assigned.  Such manipulation could seemingly only exist if managers are 

truly able to pick and choose the lawyers they with from OGC even though they don’t 

hire them.  This also makes me question what role OGC management plays in assigning 

work to lawyers. 
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 Abramowitz57 (1973) made the same observation as Lepawsky in the context of 

policy making.  He then extended the description of the two types by asserting that within 

the “Why-you-can’t” type there were really two subtypes: those who are legally 

conservative and those who really disagree based on their “own personal views of 

desirable policy.”  For the later, Abramowitz states:  “He’ll find a legal peg on which to 

hang his opinions, of course, but he’s really saying ‘no’ because he disagrees as a matter 

of policy, not law” (258).  Abramowitz contended that the “Why-you-can’t” lawyers 

were being allowed to inhibit policy changes because managers gave too much deference 

to the opinions of lawyers.  He believed that managers often failed to remember an 

important fact: “An opinion by agency counsel … is necessarily just that—an opinion.  It 

is not necessarily a statement of what the law is, but only of what counsel thinks it is 

based on his reading of pertinent legislative, judicial, and administrative sources” (259).    

The problem, according to Abramowitz, was compounded by managers’ “belief in 

either the certainty of law or the mystique of the legal profession” (265).   Moreover, he 

understood that managers often found it difficult to argue points of law against lawyers.  

Abramowitz posited that a manager’s relationship with a “How-you-can” lawyer “will 

probably be one of candor and cooperation,” whereas with “Why-you-can’t” lawyers 

“[t]hey may come to find that the person who is supposed to be their attorney is actually 

their adversary” (265).  To combat against “Why-you-can’t” lawyers, Abramowitz 

recommended managers consider doing the following: 

• Hire lawyers onto your own staff that you can use for legal advice; 

• Don’t discard ideas simply because you think lawyers might say ‘no’; 

57 Michael Abramowitz was an attorney and special assistant at the Department of Housing and Urban 
Development. 
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• When requesting legal advice, “put the question in its policy context” and 

indicate the answer you want to receive and explain why. (267) 

An Office of Personnel Management (OPM) guide (OPM, 1981) prepared by 

OPM’s Office of the General Counsel, intended to aid new agency General Counsels 

throughout the executive branch, noted that “some program offices have learned to view 

[OGC] as nay-sayers (“If you want to be told you can’t do something, go to the General 

Counsel’s office) and have hired their own attorneys or done without legal advice”58 (23).  

But the perception of OGC as a nay-sayer was attributed to agency lawyers being in the 

“peculiar position of both interpreting the law and representing their clients interests 

(program and policy offices)” (Ibid).  The guidance for new general counsels is “to 

consider strengthening the client service aspect of your operation” and “[t]here should be 

a premium on creative thinking (within the bounds of the law)” (23). 

Herz (1995) also acknowledged a degree of truth to the notion that some lawyers 

are more restrictive (protective) in their thinking, while others are more accommodative.  

Unlike Abramowitz, though, Herz sees problems with both types.  With the hot lawyers 

(“How-you-can” approach) he suggests lawyers “are likely to get the agency into trouble 

and may give short shrift to their professional obligation to ensure that the agency adhere 

to legal requirements” (158).  Conversely, with the cold lawyers (“Why-you-can’t” 

approach) a lawyer “may habitually overstate obstacles to achieving desired results; in so 

doing, they profoundly irritate others in the agency and may find themselves being left 

out of the loop entirely” (158).   

58 It is not clear from this sentence whether “hired their own attorneys” simply meant hiring individuals 
with law degrees or whether these individuals were used to augment or replace obtaining legal advice from 
OGC.  Similarly, the guide subsequently remarks that some program offices may “want (and may even 
have) their own set of lawyers and the ability to by-pass the General Counsel entirely” (24).  This guide is 
not in use today and appears to only have been in use during the early 1980s.   
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Like Lepasky, Herz contends that managers use a ‘no’ from OGC to their 

advantage.  They can use OGC as a shield against something they don’t want to do but 

are being asked to do.  He says: “Their strongest argument—the argument any bureaucrat 

always tries to fall back in-is that they had no choice: their hands were tied” (157).   For 

Herz, the notion that OGC frustrates managers is inherent in the nature of providing legal 

advice in an agency.  He explains:  

After all, the most welcome advice the lawyer can offer is that it is all 

right for the program staff to do what they wish to do anyway.  Except in 

cases when an official wants to be told that he must do what he wishes to 

do anyway (in order to deflect criticism), such as statement does not 

advance things; it only does not derail them.   

And at worst, OGC advice can indeed derail a developing plan.  

Because he or she stands on statutory requirements, the general counsel 

has a particular ability to obstruct policy innovation.  Nonlawyers within 

an agency may have doubts as to whether the general counsel’s conclusion 

that the statute forbids them to undertake a particular initiative truly rests 

on the statute or merely reflects personal preference and intransigence.  

(157-158)   

The NPR report (1993) on increasing the effectiveness of OGCs described “hot” 

and “cold” lawyers in similar terms.  Cold lawyers, the report stated, “are satisfied with 

advising management that a proposal is unacceptable because, based on their reading of 

the law, there is no specific provision that allows management to do what they want to 

do. They offer no options. They also fail to specify the relative legal risks of the 
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proposal.”  Conversely, hot lawyers “are those who ask management what they are trying 

to achieve and work with them to devise proposals that will achieve it.  They offer 

options and they specify the legal risks associated with them.”  For reinventing the 

federal government, the NPR report asserts: “federal managers need more hot lawyers.” 

The ACUS response to the NPR report recognized some validity in this criticism, 

stating: “Offices of the general counsel are often perceived as impediments to the 

accomplishment of statutory or policy goals, telling agency managers why they cannot do 

what they would like to rather than helping them find legally permissible ways to meet 

their objectives” (ACUS, 1995: 11).  They acknowledged that lawyers should do more to 

assist managers and should do more than merely say “No.”  The ACUS report contended 

that managers are entitled to be made aware of differing opinions within OGC, given a 

set of options, and presented with estimations of risk associated with each option (Edles 

2005, 12).  ACUS recommended that lawyers “employ realistic risk management 

concepts and present feasible alternatives;” “explore and present to program manages all 

appropriate alternative courses of action if a proposed management initiative is deemed 

legally unacceptable;” and “should be careful to distinguish between matters of policy 

and those that are not legally defensible” (13).  Each of these recommendations reflects 

ACUS’s awareness that OGC’s had become more than mere advisers and represents a 

modest attempt to try to balance their influence by getting them to disclose more 

information about their own thought process so managers could be in a position to make 

decisions after receiving legal advice.  

There are two important implications arising from this literature theme.  The first 

is that a lawyer’s attitudes about law may be shared with a manager with which the 
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lawyer interacts, affecting how the manager comes to know (understand, think about, 

view) the law.  For example, a lawyer who takes a rigid view of the law may pass that on 

to the manager being advised, who in turn may come to view the law as a rigid (concrete, 

determinate, inflexible) set of rules.  And the reverse might be the case as well.  A lawyer 

who views the law and malleable might encourage similar views in the managers being 

advised.    

The second, related, implication is that it also raises questions about how “hot” 

and “cold” lawyers might pair with managers who see themselves as deciders or 

compliers.  If we imagine two types of managers—a manager-decider and a manager-

complier—we might expect manager-deciders to pair well with hot lawyers and to have a 

positive working relationship.  The manager-decider will likely be irritated by what is 

perceived as cold lawyer’s lack of a constructive contribution, but the manager-decider 

can overcome legal advice seen as poor by challenging and rejecting it.  Nevertheless, the 

pairing of a manager-decider with a cold lawyer may result in a negative working 

relationship.   

On the other hand, a manager-complier pairing is more speculative.  This type 

may pair well with cold lawyers because even though the lawyer is saying “no’ it is a 

clear answer.  Although, over time the constancy of “no” may wear on even the most 

compliant manager whose attempts to act are repeatedly blocked.  It is difficult to suggest 

whether such a working relationship would be positive or negative.  The manager-

complier would likely have difficulty working with a hot lawyer because of the hot 

lawyer’s expectation that the manager wants an array of options to choose from.  

Moreover, the hot lawyer may resist the overtures of the manager-complier to have the 
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lawyer decide.  This pairing suggests a negative working relationship.  This discussion is 

merely meant to demonstrate, again, the underdevelopment of literature on the role of the 

manager in obtaining legal advice.   

Unlike the debate over whether (or the extent to which) legal advice can be 

questioned or must be followed, here there appears to be a consensus that lawyers can 

and should present managers with options and alternatives when OGC perceives a 

manager’s proposal raises legal concerns.  The literature in this theme can be synthesized 

in the following sub-proposition for Literature Proposition 2:  Lawyers should present 

managers with options and alternatives when providing legal advice.   

What is unknown, though, is this: Do managers prefer options rather than a 

simple “yes” or “no” answer?  A “yes or no” answer may make it seem more like OGC is 

giving approval rather than advice, whereas a manager who prefers lawyers to present 

options suggests a manager who views his or her role as a decision maker and not merely 

a complier with what OGC advises.  Here again, this question points toward exploring 

what managers and lawyers expect from themselves and each other regarding decision 

making in the context of obtaining legal advice.  To account for this issue, an additional 

sub-question was added to Research Question 2, which is set forth alongside Literature 

Proposition 2 in Table 4, below.   
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Table 4. Literature Proposition 2 (Sub-proposition 2d) 
Literature Proposition 2:  
 
Lawyers should be seen as 
advisors, not deciders. 
 
 
 
Sub-proposition: 
 
Lawyers should present 
managers with options and 
alternatives when providing legal 
advice. 

Research Question 2:  
 
What expectations do managers and 
lawyers have regarding decision 
making in the context of obtaining 
legal advice? 
 
Sub-question: 
 
2d. What expectations do they have 

pertaining to options and 
alternatives? 

 
D. Lawyer-Manager Working Relationship: Close vs. Arm’s-Length 

The segregation of lawyers into OGCs and the need for coordination between the 

OGC and other agency units raises issues about the quality of the working relationship 

between lawyers and managers that results from this organizational arrangement.  Several 

observers suggested that lawyers and managers should maintain a close working 

relationship rather than an arm’s-length relationship.  Many of the early scholars of the 

agency lawyer literature argued for a close working relationship as an antidote to lawyers 

having narrow conceptions of administration, and their role effectuating it, as seen in the 

discussion of the “hot and cold” lawyers theme, above.  Having a close working 

relationship is thought to help lawyers have a broader perspective of administrative 

problems, combating the attitudes that produce cold lawyers.  Moreover, observers tend 

to suggest that a close working relationship will allow lawyers to provide guidance early 

in managers’ decision making process.  Somewhat more subtly, having a close working 

relationship has been suggested as allowing lawyers to get more information about the 

situation a manager is facing, and, therefore, being better able to advise managers.        
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Glick notes that OGCs “[are]  customarily divided into divisions, and there is 

usually provided relatively free access for the key people in each division to the members 

of those units of the administrative organization for whose legal work the particular 

division is responsible” (70).  Yet Glick recognized a problem with this arrangement.  He 

contended that in practice agency lawyers often “conceive it to be their function to sit 

back and wait for the administrative officers to submit specific legal questions or 

problems to them for reply” (71).  Moreover, he asserted that “many administrative 

officers seem to prefer to have lawyers do just this, and sometimes talk darkly of lawyers 

who seek to ‘invade’ the administrative field” (Ibid).   

Glick found this arm’s-length approach to the lawyer-manager relationship 

troubling, indicative of a tendency for lawyers to isolate themselves, and/or be isolated 

from, the operations of the agency.  He argued that lawyers and managers need to work 

more closely together (85), stating: 

This is not the kind of relationship that will produce the happiest results.  

The lawyer needs to do much more than answer the specific question 

already formulated by the administrative people.  He needs to help the 

administrative officers to recognize what legal problems are implicit in 

their proposed operations.  He needs to assist in the very formulation of 

the legal problems to be submitted.  In turn, he needs intimate familiarity 

with the details of the administrative process if he is to be able to indicate 

how the legal mechanisms can best be utilized to advance the objectives of 

the legislation. 
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Fundamentally, what is needed is a reciprocal influencing of the 

legal and administrative disciplines.  (71) 

Similarly, Pfiffner argued that “the attorney in government should foster [an] 

intimate professional relationship between himself and those who direct and perform the 

tasks of administration” (53).  He urged lawyers to see themselves as partners rather than 

censors (46).  While recognizing the concern about managers influencing legal advice as 

legitimate, Pfiffner believed that “[i]f the relationship is one of mutual confidence built 

up by experience there will be slight occasion to bend legal advice to suit fortuitous 

circumstances” (55).    

In her comprehensive study of the work of agency lawyers, Brown (1948) 

mentions three manager types related to the distance managers prefer to have between 

themselves and OGC lawyers.  She stated: 

Some administrators feel the need for counsel far more than do others.  An 

occasional operating chief develops the habit of dependence to such an 

extent that the lawyer becomes his right hand.  Some administrators 

respect lawyers and like to ‘have them around;’ others distrust them and 

call on them only when it is unavoidable.  (85) 

Brown did not elaborate on these three manager types beyond a brief description; 

she did not advocate for one over the others.  The first type suggests a close working 

relationship with lawyers, with a downside of an overreliance on lawyers to the point of 

possibly transforming the lawyer into a decider.  The second type suggests a balance, 

middle-of-the road approach.  The third type suggests an arm’s-length relationship, with a 

downside being that the manager forgoes involving lawyers early in decision making, or 
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perhaps not at all, and problems or issues that could have been prevented manifest 

themselves in the future.      

Willcox (1953) advocated a model of legal-administrative interaction built on a 

strong relationship between the agencies lawyers and managers characterized by open 

communication and cooperation.  He noted that lawyers “training in the analysis of 

problems gives [them] a special usefulness in those situations, often in the preliminary 

stages of policy formulation, where the issues are still to be defined or the ramifications 

of a proposed line of action are still to be explored” (15).  Moreover, he said: “the lawyer 

must know his program if he is to give it sound legal advice.  He must know all the things 

that he would want to tell a court if the question were before it” (14).  To gain this 

knowledge, Willcox recognized that lawyers will need to rely on program staff and points 

to the importance of a close working relationship.  He warned: “There are occasions for 

formal requests and formal opinions, but the lawyer who confines himself to such arm’s-

length relationship will have little influence on administration, and too often will wind up 

by saying ‘no’ to something the administrators have  already decided they want to do” 

(14).   

Herz also mentions that lawyers desire to be involved early.  He states: “[I]n most 

agencies, the OGC is (and certainly ought to be) involved at an early stage in developing 

a proposal, rather than merely being handed the finished product for approval” (148).  

Likewise, ACUS recommended that to increase the effectiveness of OGCs, “[a]gency 

program managers and officials should be encouraged to involve [OGC] at the earliest 

possible point in planning and decision making about agency initiatives and to maintain 

such involvement throughout” (ACUS, 1995).  
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The thrust of the literature in this theme can be synthesized into the following 

proposition:  Lawyers should maintain a close working relationship with managers 

(Literature Proposition 3).  More specifically, this proposition can be stated as two sub-

propositions:  lawyers should maintain a close working relationship with managers in 

order to help managers recognize legal problems early; and lawyers should maintain a 

close working relationship with managers so that managers are comfortable disclosing 

important information lawyers need for rendering sound legal advice.   

Turning attention away from lawyers and on to managers, though, highlights 

several important questions not considered, such as: Do managers want to have a close 

working relationship or instead keep lawyers at arm’s-length?  Do they want to involve 

lawyers early or would they rather think through problems and potential solutions without 

lawyers before involving them?  Might managers be selective in what they reveal, 

perhaps for fear of being told “No”?  Here, again, I am picking up where Esther Lucile 

Brown’s study left with her observation of three manager preferences regarding how 

close they wanted lawyers, discussed above.   

As with my approach to the other themes, I see these questions pointing toward 

exploring what managers and lawyers expect from themselves and each other in the 

context of obtaining legal advice.  Research Question 3, set forth alongside Literature 

Proposition 3 in Table 5, below, was designed to explore the unasked questions from the 

literature through the lens of discovering role expectations.  
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Table 5. Literature Proposition 3 
Literature Proposition3:  
 
Lawyers should maintain a close 
working relationship with managers. 
 
 
 
Sub-propositions: 
 
Lawyers should maintain a close 
working relationship with managers in 
order to help managers recognize legal 
problems early. 
 
Lawyers should maintain a close 
working relationship with managers so 
that managers are comfortable 
disclosing important information 
lawyers need for rendering sound legal 
advice. 

Research Question 3:  
 
What expectations do managers and 
lawyers have regarding the closeness 
of their working relationship in the 
context of obtaining legal advice? 
 
Sub-questions: 
 
3a. What expectations do they have 

regarding the timing of 
requesting legal advice? 
 
 

3b. What expectations do they have 
about the disclosure of 
information when requesting 
legal advice? 
 

 
E. Lawyers’ Obligations to Managers: Clients vs. Customers 

 A final group of literature that I consider part of the “agency lawyer literature” 

has developed within the legal community, but has not been deliberately connected to the 

literature previously discussed, pertains to who is the agency lawyer’s client.  The client-

lawyer relationship is a central concept in the legal profession.  It establishes to whom the 

lawyer owes particular professional duties; however, the relationship between managers 

and OGC lawyers is not a traditional attorney-client relationship.   

In a traditional attorney-client relationship, particularly in the civil context, an 

individual is a client and can hire the attorney (or firm) s/he wants to provide advice and 

represent his/her interests.  This is essentially a principal-agent relationship, marked by 

legal duties of loyalty, confidentiality, and zealous representation of the client’s interests.  

Moreover, other features of this type of relationship are: the client pays for the attorney’s 
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fees; the client exercises some control over the attorney; and, if dissatisfied with the 

attorney, the client can terminate the relationship and hire a new lawyer.  But when an 

attorney works as “in-house” counsel for an organization, a different type of relationship 

exists.  Typically, under this arrangement the organization is considered the client, which 

acts by and through the organization’s officers with the head of the organization serving 

as the principal.  The general counsel, as well as the organization’s other officers, report 

to the head of the agency and serve as agents to the principal.   Because the officers are 

not principals of the general counsel, when s/he advises them, the relationship is more 

properly characterized an agent-agent relationship.  Confidentiality and privileges apply 

externally, but generally not internally. 

Most organizations, public and private, tend to follow basic bureaucratic 

principles when it comes to organizing their legal staff.  Federal agencies are no 

exception.  OGCs were established within agencies based on the principles of division of 

labor and functional specialization, where attorneys are organized into a staff office to 

support other units’ legal needs.  OGC attorneys are hired, fired, and under the direction 

and control of the agency general counsel.  In the federal agency setting, managers must 

work with OGC attorneys hired by the general counsel, not by them.  The general counsel 

reports to the head of the agency, not to the senior executives.  Thus, the traditional view 

of the relationship is that the agency or the head of the agency is the client, not individual 

managers or a generalized notion of “the public interest” (Horton, 2005; Harvard Law 

Review, 2002; Cramton, 1992).  As Ford59 (1952) stated: “The lawyer in Government 

does not see his client except insofar as his client is represented by the particular officer 

59 Peyton Ford was a Deputy Attorney General at the Department of Justice. 
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who heads the agency in which he is functioning” (12).  This view has been codified in 

the ABA’s Model Rule of Professional Conduct 1.13.    

The issue of whether managers were agency lawyer’s clients was another issue 

addressed during the reinventing government movement.  In suggesting ways to 

streamline management control, the NPR argued that the effectiveness of the OGCs 

needed to be increased.  A critical step in increasing an OGC’s effectiveness, according 

to the NPR report, was to clearly define who OGC’s client is.  The NPR report in this 

area noted variation from among the individuals the NPR polled on this question, with 

responses identifying OGCs’ client as either the agency, the head of the agency, or the 

public.  It concluded that “while the general counsels to the secretaries agree their 

personal client is the secretary, OGC staffs do not share a common view as to who their 

client is” (NPR Accompanying Report, Streamlining Management Control, SMC04: 

Increase Effectiveness of Offices of General Counsel, 199360).   

The NPR report contended that “[w]ithout a clear definition of who the client is, 

there is incongruence between managers’ expectations and OGC’s performance” (Ibid).  

It said that “[t]he confusion among OGC staffs results in dissatisfaction among many 

managers because they believe they are the client and, therefore, they expect the 

concomitant zealous representation that should accrue in an attorney/client relationship” 

(Ibid).  As a remedy, the NPR recommended that OGCs “define clearly” their clients as 

“agency line managers” (Ibid).  Additionally, the NPR recommended OGCs adopt a 

system whereby lawyers would be subjected to “quasi-market forces,” allowing managers 

to rate the lawyers and choose who they want to work with.   

60 This accompanying report was not included in the bound NPR volume, From Red Tape to Results.  It is 
available online at 
http://www.ai.mit.edu/ARCHIVE/org/npr/documents/text/npr/ovp/eop/gov/us/1993/9/6/426.html.  
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These two issues were central to the NPR request that ACUS research ways to 

increase the effectiveness of OGCs.  They requested ACUS to “initiate a high priority 

project … to define clearly who is the client of the [OGC] within agencies” and improve 

the effectiveness and responsiveness of these offices.  Edles explains that the NPR seized 

on the legal profession’s concept of “client” and sought to merge it with the customer 

oriented concepts that were the hallmark of reinventing government, hence the idea of 

managers being able to “shop” for lawyers mentioned under the theme about centralizing 

lawyers under the agency general counsel.  The ACUS report states: 

Managers believe they develop plans or programs, only to be told by the 

office of general counsel, often at the eleventh hour, that their plans or 

programs are unlawful.  These managers and [NPR] see the private bar’s 

concept of ‘client’ as a solution to the problem, reasoning that if program 

managers were deemed ‘clients,’ they would be entitled to increased 

zealous and loyal representation for their plan or program form agency 

lawyers.  (Edles, 2005: 11).                

ACUS rejected the idea of managers being defined clients of OGC, arguing that 

NPR had conflated two distinct concepts, “customer” and “client,” without appreciating 

the technical nature of the attorney-client concept (12).  They stated: “‘client’ is more 

than another name for customer.  It has a specific legal meaning and represents the legal 

profession’s effort to regulate and hold accountable private lawyers on behalf of their 

private clients” (Ibid).  In particular, ACUS noted that the proper understanding of the 

concept of “client” exists to identify to whom a lawyer owes certain ethical duties, 

zealous representation (i.e., advocating for that individual’s lawful interests) and loyalty 
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(i.e., ensuring the lawyer has no conflicts of interest adverse to that individual).  In an 

agency, it is difficult to apply this client concept between one manager and one lawyer 

because there are often divergent interests throughout the agency (12).   

Applying the client concept would transform lawyers from advisers into 

advocates, and potentially pit them against each other when disputes arose between their 

“clients.” ACUS wisely saw this as something to be avoided.  Despite ACUS’ rejection 

of defining managers as clients, though, they did acknowledge a need for OGCs to 

improve upon their working relationship with managers.  Like others, ACUS believed 

that lawyers should have close working relationship with managers.  In order to have a 

close working relationship, ACUS recommended that OGCs look for ways to improve 

their policies “for communicating and working with program managers who require legal 

services” and consider using “surveys, periodic meetings with managers, and informal 

telephone inquires” as feedback mechanisms about their service (12). 

This literature raises some important implications for the role of managers and 

lawyers.  It is quite possible that the technical notion (i.e., the legal meaning) of the term 

“client” may not be shared by managers.  Managers may see themselves as “clients” of 

the lawyers they work with in the sense that the lawyers are there to assist them.  

Moreover, while lawyers may agree that for purposes of professional responsibility and 

privileges in litigation the agency is properly considered the client, for other purposes and 

in practice they may consider managers to be their clients.  Further, managers and 

lawyers expectations for each other may be mismatched if a manager believes he or she 

has an attorney-client relationship (akin to a principal-agent relationship), but the lawyer 

in this same relationship views the manager more like a customer rather than a client. 
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Consistent with my overall approach throughout this literature review, I see issues 

of whether managers are clients of OGC, and what being a client of OGC means to them 

and to lawyers, as pointing toward exploring what managers and lawyers expect from 

themselves and each other in the context of obtaining legal advice.  Research Question 4, 

set forth alongside Literature Proposition 4 in Table 6, below, was designed to explore 

the “who’s the client” issue through the lens of discovering role expectations.  

Table 6. Literature Proposition 4 
Literature Proposition 4:  
 
The agency (as a whole) or the head 
of the agency should be considered 
the lawyer’s client, not individual 
managers. 

Research Question 4:  
 
What expectations do managers and 
lawyers associate with being a 
“client” of OGC in the context of 
obtaining legal advice? 

 
IV. Chapter Summary 

This chapter has reviewed the history that led to establishing OGCs within 

agencies becoming the dominant form of organizing the legal function within agencies 

and the subsequent literature that considered the implications of their presence in terms of 

the obtainment of legal advice by managers and the provision of legal advice by OGC 

lawyers.  A discussion of five key themes from the agency lawyer literature produced 

four propositions (some with sub-propositions) pertaining to: (1) the preferred 

organizational arrangement for providing legal advice to managers; (2) the advisory 

nature of the lawyer’s role in decision making; (3) the closeness of the lawyer-manager 

working relationship; and (4) identification of who is the OGC lawyer’s client.  These 

four propositions were used to develop corresponding research questions for this study.  

Table 7, below, summarizes and sets forth all four literature propositions and research 

questions. 

81 
 



Table 7. Summary of Literature Propositions  
and Research Questions 

Literature Proposition 1:  
 
Agency lawyers should be 
organized in the general counsel’s 
chain of command, rather than 
reporting to managers, so lawyers 
can provide objective legal advice. 

Research Question 1: 
 
What expectations do managers and 
lawyers have regarding the 
organizational arrangement for obtaining 
legal advice? 

Literature Proposition 2:  
 

Lawyers should be seen as advisors, 
not deciders. 
 
 
Sub-propositions (contested): 
 
OGC should not be able to “veto” 
managers’ proposals. 
 
 
Managers usually are not in a 
position to question OGC’s legal 
conclusions. 
  
Managers should be able to decide 
whether or not to follow legal 
advice. 
 
Lawyers should present managers 
with options and alternatives when 
providing legal advice. 

Research Question 2:  
 
What expectations do managers and 
lawyers have regarding decision making 
in the context of obtaining legal advice? 
 
Sub-questions: 
 
2a. How do they perceive requesting 

advice?   
 

2b. What expectations do they have 
regarding questioning legal advice? 

 

2c. What expectations do they have 
about following legal advice?  

 

2d. What expectations do they have 
pertaining to options and 
alternatives? 
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Table 7. Summary of Literature Propositions  
and Research Questions (Continued) 

Literature Proposition 3:  
 
Lawyers should maintain a close 
working relationship with managers. 
 
 
 
Sub-propositions: 
 
Lawyers should maintain a close 
working relationship with managers in 
order to help managers recognize legal 
problems early. 
 
Lawyers should maintain a close 
working relationship with managers so 
that managers are comfortable 
disclosing important information 
lawyers need for rendering sound legal 
advice. 

Research Question 3:  
 
What expectations do managers and 
lawyers have regarding the closeness of 
their working relationship in the context of 
obtaining legal advice? 
 
Sub-questions: 
 
3a. What expectations do they have 

regarding the timing of requesting legal 
advice? 
 

3b. What expectations do they have about 
the disclosure of information when 
requesting legal advice? 
 

Literature Proposition 4:  
 
The agency (as a whole) or the head of 
the agency should be considered the 
lawyer’s client, not individual 
managers. 

Research Question 4:  
 
What expectations do managers and 
lawyers associate with being a “client” of 
OGC in the context of obtaining legal 
advice? 
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CHAPTER 3 

ROLE THEORY: AN ANALYTICAL TOOL FOR EXPLORING  
THE MANAGER-LAWYER RELATIONSHIP  

 
I. Chapter Overview 

The previous chapter demonstrated how the research questions for this study were 

derived after reviewing key themes from the agency lawyer literature, reflecting on my 

own experience as an OGC lawyer, and considering them more from the perspective of a 

manager rather than a lawyer.  In this chapter, I describe how organizational role theory 

concepts were used as an analytical tool to give additional coherence to the agency 

lawyer literature and to indicate that this study’s exploration of the role of managers in 

the context of obtaining legal advice from OGC focuses on role expectations.   

The agency lawyer literature reflects that past researchers have used the term 

“role” generically when describing and discussing how general counsels, OGC, and 

agency lawyers are organized, what they do, and their relationship to and with agency 

managers within agencies.  None of these researchers explicitly defined what they meant 

by the term “role.”  Rather than follow the same approach, I found it useful to adopt the 

meaning of the term “role” as understood in sociology and to utilize role theory as a tool 

for building an analytical framework for this study.  It is important to note, however, that 

the purpose of this study is not to contribute to role theory; rather, role theory is used as 

an analytical tool—a lens—to guide the exploration.     

The remainder of this chapter is divided into four additional sections. The next 

section provides an overview of role theory and highlights the organizational strand of 

role theory, which I use in this study.  In the two sections that follow I discuss several key 

role theory concepts that were used to build an analytical framework for this exploration 
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and then present and describe the framework.  The last section provides a summary of 

this chapter.      

II. Overview of Role Theory 

The role concept has a long tradition of being used to explore how individuals 

behave within social systems and the behavioral expectations those systems place on the 

individual (Mead, 1934; Linton, 1936; Newcomb, 1950; Parsons, 1951; Merton, 1957; 

Goffman, 1959).  Generally, roles are considered “parts” individuals play based on “their 

respective social identities and the situation” according to a “script” for their behavior 

(Biddle, 1986).  However, as Biddle notes, the differing uses of the role concept by 

symbolic interactionists, functionalists, structuralists, cognitive theorists, and 

organizational theorist led to fragmentation among researchers.61   

According to Biddle, symbolic interactionists view roles as being created out of 

the interaction of actors, whereas functionalists see individuals as being socialized into 

stable patterns of behavior based on consensual, shared expectations.  While the symbolic 

interactionist notion of role observes the micro level and functionalist are concerned with 

macro processes, Giddens (1984: 84) noted that “[t]he two conceptions might seem to be 

contrary to one another but actually have a definite affinity.  Each tends to emphasize the 

“given” character of roles. . . . The script is written, the stage is set, and actors do the best 

they can with the parts prepared for them.”  Essentially, both are seen as deterministic.  

Biddle describes structuralists as focused on the roles individuals play within a particular 

culture and cognitive theorists as emphasizing the expectations of individual actors 

without much regard for expectations associated with positions within a social system.   

61 Abercrombie, Hill, and Turner (2006: 332-334) described this same fragmentation in defining the 
concept of “role” in sociology.   
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Organizational theorists approach role theory from a perspective that explores 

roles “in formal organizations” and is “focused on social systems that are preplanned, 

task-oriented, and hierarchical” where “roles are assumed to be associated with social 

positions and to be generated by normative expectations” (Biddle, 1986: 73).  

Fredrickson and Smith (2003: 105), in discussing role theory, noted that “[i]n observing 

organizations in actions, we see that what are actually organized are the acts of 

individuals in particular positions or offices.”  They noted that in organizational role 

theory, “each office or position is understood to be relational; that is, each office is 

defined in its relationship to others and to the organization as a whole, and often to the 

organization’s purposes” (Ibid).  March and Simon (1993) summarized organizational 

role theory as follows: 

Roles in organizations, as contrasted with many of the other roles that 

individuals fill, tend to be highly elaborated, relatively stable, and defined 

to a considerable extent in explicit and even written terms.  Not only is the 

role defined for the individual who occupies it, but it is known in 

considerable detail to others in the organization who have occasion to deal 

with him.  Hence, the environment of other persons that surrounds each 

member of an organization tends to become a highly stable and 

predictable one.  (22)  

 While organizational role theory is concerned with persistent patterns of behavior, it has 

developed to also recognize that expectations can be influenced not only by the structure 

of the organization, but also by individuals acting within the structure, integrating aspects 

of the symbolic interactionist and functionalist perspectives (Hales, 1986).   
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Several social science researchers and management scholars have made use of 

organizational role theory to clarify what is intended by the term “role” and to frame their 

inquiry into managerial behavior within formal organizations (Pfeffer & Salancik, 1975; 

Tsui, 1984; Hales, 1986; Fondas & Stewart, 1994; Hales & Tamangani, 1996; Shrivers-

Blackwell, 2004; Mantere, 2008).  Donnell (1969, 1970) utilized organizational role 

theory as a tool to explore the work of legal departments and lawyers inside private sector 

corporations and the behavioral expectations associated with those offices and positions.     

Here, I am interested in the behavioral interactions of individuals occupying 

positions in offices and (managers in agency units; lawyers in OGC) within formal 

organizations conceptualized as social systems (federal government agencies) that are in 

fact “preplanned, task-oriented, and hierarchical.”  Therefore, like Donnell, I adopted an 

organizational role theory perspective for this exploration of the role of managers relative 

to OGC lawyers in the context of obtaining legal advice.   

Hales (1986) contended that the concept of role is a useful “analytic tool” for 

studying the work of managers in that it highlights the need to examine performance and 

expectations (108).  He argued that “[b]ecause ‘role’ refers to the point of contact 

between individual and organization, it may be employed to examine both the structural 

expectational determinants of behavior and the effect of individual projects and choices” 

(Ibid).  Further, Hales asserted that “although the concept has, in practice, been used 

either to examine the structured features of action or its negotiated, processual character, 

its strength lies in constantly suggesting the need to analyze both and in providing the 

analytic tools to do so” (Ibid). 

  Fondas and Stewart (1994) found that Hales’ “role framework and concepts can 
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supply a helpful context [for making observations]” (97) in exploring managerial jobs 

and behavior within organizations.  They noted, however, that the multiple role theory 

perspectives which emerged over time resulted in differing terminology that can create 

confusion.  To help avoid replicating this confusion, they recommended researchers 

“adopt the concrete terminology used by Katz and Kahn (1978)” (Ibid).  This study 

follows Fondas and Stewart’s recommendation, not only to help avoid confusion but also 

because Katz and Kahn’s application of role theory is specifically within the context of 

formal organizations.  In the next section I describe Katz and Kahn’s terminology, and in 

the section that follows I describe how these terms serve as key concepts for this study.         

III. Key Role Theory Concepts 

The key organizational role theory concepts from Katz and Kahn utilized in this 

study are: role; role-set; role expectations; sent role; received role; and role behavior.  

Each of these concepts is briefly described and discussed in terms of their application in 

this study. 

A. Role 

The work of Kahn et al. (1964) and Katz and Kahn (1978) extended prior 

sociological research on roles, applied role concepts in examining roles established by 

and within organizations, and considered the implications of those roles.  Katz and Kahn 

explicitly “give[] the role concept a central place in [their] theory of organizations” 

(1978: 186), viewing “organizations as open systems of roles” (187).  For them, “roles 

describe specific forms of behavior associated with given positions [that] develop 

originally from task requirements.”  Katz and Kahn stated:  “In their pure or organization 

form, roles are standardized patterns of behavior required of all persons playing a part in 
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a given functional relationship, regardless of personal wishes or interpersonal obligations 

irrelevant to the functional relationship” (1978: 43).62   

Katz and Kahn approached organizational research by viewing individuals 

holding a particular “office” established by and within an organization, by which they 

mean “a particular point in organizational space,” where space is “defined in terms of a 

structure of interrelated offices and the pattern of activities associated with them” (188).  

The notion of “office” they advanced “is essentially a relational concept, defining each 

position in terms of its relationship to others and to the system as a whole” (Ibid).  

Further, Katz and Kahn state that “[a]ssociated with each office is a set of activities or 

expected behaviors.  These activities constitute the role to be performed, at least 

approximately, by any person who occupies that office” (188).   

For our purposes, the way agencies structure and define the activities of its 

various units and OGC imbues these offices with expectations about how their activities 

are related.  In turn, these offices imbue the position of manager and lawyer with 

expectations for how their activities are related.  Further, the actual interaction of 

managers and lawyers within this system allows expectations to be exchanged between 

them, thus influencing their behaviors. 

B. Role-Set 

The role set concept highlights the fact that roles within organizations are often 

interdependent and coordinated.  Katz and Kahn describe role-set as the “relatively small 

62 Simon (1997: 24-25) believed that the functionalist perspective on role theory defined “role” in terms 
that were constrictive, leaving little or no room for individuals to be “rational actors.”  Consistent with his 
focus on decision-making, Simon instead preferred to define “role” as “a specification of some, but not all, 
of the premises that underlie an individual’s decisions.”  However, organizational role theory has come, as 
Hales suggests, to recognize that roles are partially shaped by a given organizational structure and context 
and also partially shaped by human agency in enacting the room.  In other words, there is room to 
accommodate both structure and agency, along similar lines as Gidden’s structuration theory.   
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number” of other individuals with whom a person in functionally “directly associated 

with” (1978: 189).  The basic idea here is that an individual who holds a position 

interacts with individuals from other offices.  A typical example of a role-set would 

include a manager’s supervisor, direct reports, and customers.  All of these individuals 

act relative to each other, and each is capable of sending and receiving role expectations 

from other members within the role-set.  As will be discussed below, a role-set is 

determined in relation to a particular role episode.  For our purposes, I am interested in 

the dyadic interaction of an individual from one group (managers) with an individual 

from the other group (lawyers).  Therefore, the role set of interest will be limited to 

managers and OGC lawyers.   

C. Role Expectations 

Role expectations are “prescriptions and proscriptions held by members of the 

role-set … in the aggregate they define the role, the behaviors expected of the person who 

holds it” (190).  Katz and Kahn state that “[t]he content of role expectations consists 

mainly of preferences with respect to specific acts, things the person should do or avoid 

doing” (Ibid).  These expectations can be thought of as intended to place demands on role 

incumbents (1978: 43).  In this study, I am interested in discovering the role expectations 

managers hold for themselves and lawyers, as well as the role expectations of lawyers for 

themselves and managers.    

D. Sent Role and Received Role 

As Katz and Kahn note, while role expectations exist in the minds of role-set 

members, they do not stay there (1978: 190).  These expectations are communicated by 

role-set members through their interaction with each other as they go about performing 
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their work.  The notions of a “sent role” and “received role” encapsulate this exchange 

between role-set members.  Katz and Kahn state that “[t]he holding and sending of such 

expectations is personal and direct; their content is nevertheless shaped by systematic 

factors” (211).  For example, we can think of a manager assigning work to an employee 

and providing instruction on how and when that work ought to be done.  Or we can 

imagine a manager using a performance appraisal to communicate to an employee which 

aspects of the employee’s performance exceed, met, or fell short of the manager’s 

standards.   

Conversely, the employee in our examples is receiving the role.  Katz and Kahn 

define the “received role” as “consisting of that person’s perceptions and cognitions of 

what was sent” (192), recognizing that how a person understands the sent role may vary 

based on the attributes of the person (Ibid).  Importantly, Katz and Kahn allow for the 

reflexivity of the role receiver, understanding that the received role can be influenced by 

the role receiver’s own expectations for himself/herself and perception of the sent role 

(195).   Moreover, because the concept of role is relational, in communicating role 

expectations to another person for that person’s behavior, the sender is simultaneously 

communicating some degree of his or her own received role.  In other words, when a 

lawyer, for example, is communicating expectations for how he believes a manager 

should behave, these expectations are related to how the lawyer perceives his own role.  

Thus, sent and received roles should be thought of as coupled instead of independent.   

For our purposes, the sending and receiving of role expectations of interest are 

limited to those between managers and lawyers, rather than including the sending and 

receiving of role expectations between the supervisors and subordinates of managers and 
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lawyers because we are specifically interested in role expectations that cross between 

agency units and OGC.  Moreover, it is assumed that managers and lawyers can serve as 

proxies for their own offices’ internal, aggregated role expectations.      

E. Role Behavior 

Role behavior is essentially the performance of activities associated with an office 

in the organization.  Katz and Kahn define “role behavior” as “the recurring actions of an 

individual, appropriately interrelated with the repetitive activities of others so as to yield 

a predictable outcome” (189).  Moreover, they see the “set of interdependent behaviors 

compris[ing] a social system or subsystem, [forming] a stable collective pattern in which 

people play their parts” (Ibid).  Katz and Kahn instruct researchers: 

The basic criterion … for studying role behavior is to identify the relevant 

social system or subsystem and locate the recurring events that fit together 

in converting some input into an output.  This can be done by ascertaining 

the role expectations of a given set of related offices, since such 

expectations are main elements in maintaining the role system and 

inducing the required role behavior.  (189)     

Here we are interested in what managers and lawyers actually do relative to each 

other in the context of obtaining and providing legal advice.  We must be cautious, 

though, because some behavior may or may not conform to the role expectations; e.g., we 

may find that managers’ behavior diverges from is expected of them.   

F. Role Episode 

Katz and Kahn refer to the sequence of role expectations from sent role to 

received role to role behavior as a “role episode” (195).   Additionally, Katz and Kahn 
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noted that role behavior of an individual provides feedback to other members of the role-

set, allowing them to compare the individual’s performance of the received role with the 

sent role and adjust expectations (or the communication of expectations) accordingly.   

Each role episode feeds into the next, leading to a new episode that is partially structured 

by past episodes (195).  While they intended the role episode as a way of depicting the 

causal relationships between the role theory concepts, it has particular value for 

descriptive research in that it directs our attention toward specific, activity-based 

instances of interaction between one or more role-set members as a locus of inquiry.  For 

our purposes, the role episode of interest is the interaction of obtaining legal advice.  

IV. Analytical Framework 

A framework has been defined as “a visual or written product, one that 

‘explains, either graphically or in narrative form, the main things to be studied—the 

key factors, concepts, or variables—and the presumed relationship among them’” 

(Maxwell, 2005: 33, quoting Miles & Huberman, 1994)).  Warren (2011) asserts 

that “a well-constructed” framework can be a useful tool for focusing attention “on 

particular situations . . . and to help interpret specific events” (3).  He notes that 

frameworks can be used to help social science researchers “systematically pinpoint, 

order, and conceptualize what they intend to study” (Ibid).  Maxwell reminds us 

that the framework “is primarily a conception or model of what is out there that you 

plan to study, and what is going on with these things and why—a tentative theory of 

the phenomena that you are investigating” (33).  
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Figure 2: Analytical Framework for Exploring the Role of Managers 
When Obtaining Legal Advice from OGC 
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Source: Adapted from Katz and Kahn (1978) 
 

 
 

Another departure from the Katz and Kahn model is that they represented only the 

arrangement of role theory concepts; it did not attempt to merge these concepts with a 

particular activity.  This is not intended as a criticism of their work, which was not 

directed at a specific organizational activity, but rather merely to highlight the need to 

consider the actual activity to be explored when using role theory concepts.  For example, 
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Katz and Kahn referred the activity of interest as a “role episode,” but did not use a 

specific example of an activity in their model.  In contrast, Figure 2 utilizes a simple, 

assumed sequence of interaction between managers and lawyers—based on the literature 

and supplemented by my own experience as a provider of legal advice to managers—in 

conjunction with the role theory concepts to illustrate the sources of role expectations, 

where those expectations are exchanged between managers and lawyers, and the context 

within which enactment of those expectations occurs (i.e., the performance of the 

activities are seen as role behavior).   

Each part of the framework is described in detail below.  It is important to 

reiterate that the purpose of employing role theory here is not to test the theory or 

examine the causal relationships it posits.  Instead, role theory is being utilized as a tool 

for identifying an initial set of data points that can be examined to provide a description 

of what common expectations and behaviors constitute the manager’s role.   

A. Structural Elements of the Framework 

 The top half of the analytical framework depicts the key structural elements of 

this study.  Katz and Kahn identified structural elements as helping to establish, 

communicate, and maintain the expectations associated with each role dispersed 

throughout the organization.  They found that “characteristics of the organization as a 

whole, of its subsystems, and of the location of particular positions act to determine the 

expectations that role-senders will hold and communicate to the occupant of a particular 

job” (211).   

The top half of the framework illustrates that managers and lawyers as separated 

into their own specialized offices.  Managers are organized into program, policy, or 
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support units of the agency; lawyers are organized into OGC.  Moreover, it illustrates that 

for managers to obtain legal advice they must go outside of their unit—by going to 

OGC—rather than obtaining legal advice from within their own unit.  The location of the 

manager and lawyers roles under their respective offices is intended to show that these 

offices are a source of role expectations, which, for our purposes in this study will be 

assumed rather than explored.  Similarly assumed, although not depicted in the 

framework, is the notion that norms of the legal profession and of the various other 

professions of managers are also a source of role expectations.  These structural role 

expectations influence how managers and lawyers interact in the lower half of the 

framework.      

The top part of the framework connects to Research Question 1 in that the 

structural arrangement within the agency of the offices and positions are seen as a source 

of role expectations that influence managers’ and lawyers’ behavior in the bottom half of 

the framework.  Therefore, it is assumed that exploring managers and lawyers 

preferences for the current arrangement or a different arrangement will help us discover 

the expectations that managers and lawyers hold for their behavior, giving us a sense of 

how they view their role.  Consistent with the structural elements of this framework, all 

of the manager participants selected for this study were organizationally separate from 

lawyers, and all lawyer participants selected were organizationally separate from 

managers.         

B. Interactional Elements of the Framework 

 The bottom half of the framework depicts the interactional elements of this study.  

The boxes connected by arrows show a simplified process flow illustrating how managers 
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obtain legal advice from OGC lawyers.  Essentially, this process is conceived of as a role 

episode partially involving both managers and agency lawyers, where both enact their 

specified roles within the organization.  The process begins by managers sensing a need 

for legal advice to assist them with a problem, situation, or question facing them.  This 

sensing phase of the episode is depicted here as occurring without interaction with 

agency lawyers; this is meant to reflect that manager’s day-to-day functions occur largely 

separate and apart from agency lawyers.   

 The arrow down moves us from the sensing phase to the requesting phase. This 

phase initiates the interaction between managers and OGC lawyers.  As depicted here, the 

manager is the initiator of the interaction.  Here we are interested in the expectations for 

the timing of the request (how long after sensing the need for advice) and how much 

information the manager is expected to divulge to the lawyer as part of this request, 

which pertains to Research Question 3.   

The arrow from requesting advice to receiving request indicates that the manager 

is sending both the substantive request for advice and role expectations to the OGC 

lawyer.  The arrow from receiving request to requesting request indicates the sending of 

role expectations from the OGC lawyer to the manager.  This is intended to show a 

conceptualization of role expectations simultaneously exchanged between the two roles, 

rather than merely sent or received.   

The arrow from receiving advice moves us to the research and analysis phase 

where the agency lawyer is primarily acting separate and apart from the manager in 

researching the legal issues raised by the manager’s request.  Of course, there may be 

some additional interaction between the manager and lawyer during the researching 

97 
 



phase for the purpose gathering more information from the manager, but this is not 

shown for simplification purposes.  What is important is the lawyers in OGC, not the 

managers or someone on the managers’ staff, are conducting the legal research and 

analysis that will be used in formulating the advice.   This is where the lawyer should 

evaluate options, alternatives, and risks that may be included in the advice.        

The arrow from the research and analysis phase to providing advice phase 

indicates that lawyer is prepared to provide advice to the manager.  This is related to 

Research Question 2 in the sense that it is where the lawyer chooses what options, 

alternatives, and risks—if any—to include in the advice.        

The arrow from provide advice to receive advice indicates that the lawyer is 

sending both the substantive advice and role expectations to the manager.  The arrow 

from receiving advice to providing advice indicates the sending of role expectations from 

the manager to the OGC lawyer.  Again, this is intended to show a conceptualization of 

role expectations simultaneously exchanged between the two roles, rather than merely 

sent or received.  This is related to Research Question 2 in that the lawyer may or may 

not present options, alternatives, and risks.    

The arrow up from receiving advice is intended to suggest that managers may 

disagree with the advice that was provided and seek to challenge by requesting additional 

advice (or it can be thought of as occurring during the back and forth of providing and 

receiving advice).  This is related to Research Question 2’s interest in questing legal 

advice.    

The arrow down from receiving advice to acting is intended to reflect that once 

the lawyer has provided advice to the manager, the manager then acts by either following 
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the advice as given or contemplating the advice and deciding whether to accept or reject 

it, then acting.  A critical issue in this study is whether managers feel required to follow 

legal advice or are can decide to reject it, which relates to the expectations sought by 

Research Question 2.    

Although not clearly depicted in the framework, the interaction of obtaining legal 

and providing legal advice within this particular structure is conceptualized as recurring 

and conceived of as resulting in the manager-lawyer relationship.   I assumed that 

repetition of the episode over time should lead to somewhat stable and predictable 

patterns of actions (behavior) based on a familiar set of expectations.  This is intended to 

relate to Research Question 3 and 4, which focus on the quality and type of relationship 

produced.    

The bottom (interactional) half of this framework also influenced how I 

approached and guided my interview of study participants.  As reflected by my interview 

guide, discussed in the next chapter, the interviews were structured around this 

abstraction of the process of obtaining and providing legal advice.  After discussing 

participants backgrounds, the main part of the interview centered around engaging 

participants in a conversation about the process by which the obtain (or provide) legal 

advice, beginning (for managers) with how they sense the need for advice and ending 

with the manager acting, as depicted in the bottom half of Figure 2, above.    

V. Chapter Summary 

This chapter provided on overview of role theory generally, and organizational 

role theory in particular, and introduced several key role theory concepts that influenced 

how I approached and designed this study.  It is important to note here again that 
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organizational role theory contributed to this study by serving an analytical tool, but this 

study was not intended to make a contribution to role theory.  The most important 

contribution organizational role theory made to this study was in providing a useful 

definition of the term “role” and pointing my exploration toward discovering the 

behavioral expectations that individuals who must regularly interact within the 

organization have for themselves and each other—i.e., role expectations.  Previous 

studies on the role of agency lawyers used the term “role” generically, without defining 

what was meant by that term.  I found such an approach unsatisfactory because “role” is 

open to different meanings that carry with them certain assumptions about what a role is 

and how it is established, maintained, and changed.   

Using role theory as lens for exploring the role of federal managers when 

obtaining legal advice from an OGC allowed me to develop analytical framework that 

highlights both the structural and interactional elements of managers’ and lawyers’ role 

within an agency, leading me to then inquire about the expectations related to the 

organizational arrangement for obtaining legal advice, as well as the expectations related 

to the process of obtaining legal advice.  The interactional half of the analytical 

framework also influenced how I designed my interview guide and approached 

interviewing participants in that I chose to engage managers and lawyers in a 

conversation around a simplified notion of the process of obtaining and providing legal 

advice.   Table 8, below, illustrates this summary of how role theory was used as an 

analytical framework for this study.    
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Table 8.  Role Theory Elements, Literature Propositions,  
and Research Questions 

Role Theory Elements Literature Propositions Research Questions 

Structure 

Organization, 
Offices, Roles, 
and Role Set 
 
(Organizational 
arrangement 
for obtaining 
legal advice) 

Literature Proposition 1:  
 
 
 
Agency lawyers should be 
organized in the general 
counsel’s chain of 
command, rather than 
reporting to managers, so 
lawyers can provide 
objective legal advice. 

Research Question 1: 
 
 
 
What expectations do 
managers and lawyers have 
regarding the organizational 
arrangement for obtaining 
legal advice? 

Interaction 
 

Role Episode 
 
 
 
 
 
 
 
 
 
 
Requesting and 
receiving 
request for 
legal advice 
 
Receiving legal 
advice 
 
 
 
Providing and 
receiving 
advice 
 
 
Providing and 
receiving 
advice 

Literature Proposition 2:  
 

Lawyers should be seen as 
advisors, not deciders. 
 
 
 
 
Sub-propositions 
(contested): 
 
OGC should not be able to 
“veto” managers’ 
proposals. 
 
 
Managers usually are not 
in a position to question 
OGC’s legal conclusions. 
  
 
Managers should be able 
to decide whether or not to 
follow legal advice. 
 
 
Lawyers should present 
managers with options and 
alternatives when 
providing legal advice. 

Research Question 2:  
 
What expectations do 
managers and lawyers have 
regarding decision making 
in the context of obtaining 
legal advice? 
 
Sub-questions: 
 
 
2a. How do they perceive 

requesting advice?   
 

 
2b. What expectations do 

they have regarding 
questioning legal 
advice? 

 
2c. What expectations do 

they have about 
following legal advice?  

 

2d. What expectations do 
they have pertaining to 
options and 
alternatives? 
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Table 8.  Role Theory Elements, Literature Propositions,  

and Research Questions (Continued) 
Role Theory Elements Literature Propositions Research Questions 

Structure 
and 
Interaction 
 

Working 
relationship 
developed by 
role episode 
repetition  

Literature Proposition 3:  
 
Lawyers should maintain a 
close working relationship 
with managers. 
 
 
 
 
Sub-propositions: 
 
Lawyers should maintain a 
close working relationship 
with managers in order to 
help managers recognize 
legal problems early. 
 
Lawyers should maintain a 
close working relationship 
with managers so that 
managers are comfortable 
disclosing important 
information lawyers need 
for rendering sound legal 
advice. 

Research Question 3:  
 
What expectations do 
managers and lawyers have 
regarding the closeness of 
their working relationship 
in the context of obtaining 
legal advice? 
 
Sub-questions: 
 
3a. What expectations do 

they have regarding the 
timing of requesting 
legal advice? 
 

3b. What expectations do 
they have about the 
disclosure of 
information when 
requesting legal advice? 
 

Structure 
and 
Interaction 

Type of 
relationship 
developed by 
role episode 
repetition 

Literature Proposition 4:  
 
The agency (as a whole) or 
the head of the agency 
should be considered the 
lawyer’s client, not 
individual managers. 

Research Question 4:  
 
What expectations do 
managers and lawyers 
associate with being a 
“client” of OGC in the 
context of obtaining legal 
advice? 
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CHAPTER 4 

RESEARCH DESIGN AND METHODS 

I. Chapter Overview 

This chapter discusses the research design and methods used for this study, 

including a detailed description of the research approach, research sample, data collection 

processes and storage, and data analysis techniques.  It is divided into nine sections, 

including this overview section.  The next section describes the research design for this 

study, which is followed by a discussion of the method I used to identify and select 

relevant literature for this study.  The fourth section of this chapter discusses the research 

sample used for this study.  Section five discusses Institutional Review Board approval 

and ethical considerations involved with conducting this study.  Sections six and seven 

present the data collection methods and data analysis methods, respectively, I chose for 

conducting this study.  Section eight discusses some of the limitations of this study based 

on how it was designed and the methods employed in carrying it out.  Finally, section 

nine provides a summary of this chapter. 

II. Research Design for this Study 

 Figure 3, below, illustrates an overview of the research design for this study.  

Conducting this research involved ten steps.  The first step, as discussed in Chapter Two, 

was to identify relevant literature that considered obtaining legal advice in the context of 

managers and lawyers interacting within a federal agency.  The second step was to reflect 

on my own experience as an OGC lawyer, which helped me to recognize themes and 

patterns in the agency lawyer literature.  The first and second steps informed my 

development of research questions and a study proposal, the third step of my research 
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process.  Thereafter, in the fourth step, I defended my research proposal.  After a 

successful proposal defense, I submitted my proposal to Virginia Tech’s Institutional 

Review Board (IRB) and received approval to conduct this study, which was step five. 

Figure 3. Overview of the Research Design for this Study 
 

Step 1  Step 2  Step 3  Step 4  Step 5 
Identified 

key 
themes by 
reviewing 

and 
analyzing 
relevant 
literature 

 

Reflected 
on my 
own 

experience 
as an OGC 

attorney 

 

Developed 
research 
questions 

and 
research 
proposal 

 
Defended 
research 
proposal 

 

Received 
IRB 

approval to 
conduct 

this study 

 
Step 6  Step 7  Step 8  Step 9  Step 10 

Recruited 
volunteer 

participants 
who met 

pre-
established 
selection 
criteria 

 

Conducted 
interviews 

with 
managers 

and 
lawyers to 

collect 
data 

 

Transcribed 
recorded 
interview 
data, then 

coded, 
sorted, and 
categorized 

the data 

 

Presented 
findings 

and 
compared 
them to 

the 
literature, 
as well as  
between 
groups 

 

Proffered 
conclusions 

about the 
findings 

and 
suggested 

future 
research 

 
Step six involved recruiting volunteer participants (managers and lawyers) who 

met a pre-established set of selection criteria.  These volunteers were recruited in multiple 

ways and from multiple sources.  The seventh step involved conducting in-depth, semi-

structured, audio-recorded interviews with managers and lawyers as the primary data 

collection method.   Step eight was to transcribe the data verbatim, and then code, sort, 

and categorize the data.  This was an iterative process that involved multiple revisions 

and refinements, but was aided by using the concepts from the agency lawyer literature, 

as well as concepts from role theory, as frameworks for categorization.  In step nine, I 
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presented the findings—the role expectations manager and lawyer participants perceived 

for managers when obtaining legal advice from OGC.  These findings were then 

compared to the literature propositions identified in step one, and also compared between 

the two groups (managers and lawyers).  Lastly, in step ten I proffered my conclusions 

based on the study’s findings and suggested areas for future research.  

III. Method of Identifying and Selecting Relevant Literature 

 To identify relevant literature for this study, I used a fourfold approach (listed in 

Table 9, below) closely connected to my experience as an OGC attorney and my graduate 

study in public administration.  First, I sought literature describing and explaining the 

origins of the General Counsel as a position, and OGC as an organization, reflecting both 

as institutionalized forms within federal agencies with particular emphasis on 

understanding the path by which agencies came to have legal advice provided internally.  

Second, I searched for literature that would shed light on how OGC was organized within 

agencies.  Third, I looked for literature focusing on the role of the General Counsel and 

OGC lawyers in their capacity as a counselor and/or discussing the process of obtaining 

and providing legal advice.  Literature covering these three areas was initially collected in 

order to inform my own practice of advising managers.  At the time, I was interested in 

reflecting on my role as an agency attorney and the larger role OGC played within my 

agency.  

Table 9. Fourfold Approach to Identifying 
Relevant Literature for this Study 

Search Focus 
1 Origins of the Agency General Counsel 
2 Organization of the Legal Function within Agencies 
3 The Advisory Function of OGCs 
4 Manager Interaction with OGC Lawyers 
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After reviewing these materials, I came to recognize that while the literature I had 

amassed clearly described the role of the General Counsel, OGC, and agency lawyers 

generally, the corresponding role of the individuals they served was not adequately 

described.  Certainly there were allusions of to whom advice was given, but they were 

never fully present.  Managers were usually referred to primarily as being acted upon 

rather than actors themselves; in other words, lawyers were talked about as influencing 

managers’ behavior largely without expressly stating how managers influence lawyers’ 

behavior.  At the same time, as I proceeded in my graduate program in public 

administration I realized that mention of OGC was absent from the assigned readings for 

my coursework.  I was profoundly struck by not seeing the interactions I was having with 

managers reflected in the public administration literature or in the classroom.  This led 

me to my fourth approach, which was to specifically search for literature that described 

the role of the manager vis-à-vis OGC; that is, for works that emphasized how managers’ 

behavior was influenced by lawyers rather than my prior search, which centered on what 

lawyers do.  The result of this search was that I discovered a lack of research on the role 

of managers when interacting with OGC.  I found only one systematic empirical study of 

manager-lawyer interaction in a public administration context other than Esther Lucile 

Brown’s observations about managers in her study of government lawyers; however, this 

additional study involved the relationship between city managers and city attorneys 

(Buckwalter & Legler, 1987), a context considerably different from that of managers and 

lawyers in federal agencies.   

For the literature focusing on the origins of the General Counsel as a position and 

OGC organizational form, I relied mainly on primary sources such as statutes 
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establishing legal positions within agencies, executive orders, and Attorney General 

reports from two legal databases: HeinOnline and LexisNexis.  I also used the internet to 

review the homepages for OGCs in each of the cabinet departments, looking for any 

historical references to their establishment.  Additionally, I used HeinOnline and 

LexisNexis to search administrative law journals for articles about agency lawyers.  

Subsequently, I discovered a book chapter written by noted administrative law professor 

Michael Herz after a conversation we had following a meeting of the American Bar 

Association’s Section on Administrative Law and Regulatory Practice.  Professor Herz’s 

chapter utilized many of the same sources that I had independently discovered and 

presented a similar picture of the origins of the General Counsel, which served to validate 

my prior research and led me to additional sources of historical data.              

In searching for literature on the organization of OGC within agencies and 

treatment of the interaction of managers with their OGC, I searched public administration 

journals using electronic search engines such as ABI/Inform (ProQuest), JStor, Wiley, 

EBSOhost, Sage, and Web of Science, as well as Google Scholar.  The searches began 

with article titles, and then moved to abstracts and full text searches.   I utilized terms 

such as “management” and “administration,” “manager” and “administrator,” “public 

administration” and “public management,” coupled with “lawyer,” “attorney,” “solicitor” 

and “general counsel.”  These same terms were also used to search administrative law 

journals as well because of the high potential for the role of lawyers in government 

agencies to be addressed in the legal scholarship.  Textbooks on public administration 

and law and administrative law were also examined for their possible coverage of 

manager-lawyer interaction.  
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From the non-origins work collected, I discovered that some works merely 

contained a passing reference to OGC, the general counsel, or agency lawyers generally, 

without any useful comment or analysis about them or how managers interacted with 

them.  Thus, rather than focusing on stray remarks I chose to concentrate on materials 

that provided either an important statement or extensive treatment of OGC lawyers in 

their capacity as legal advisors.  After winnowing the material, I found that literature 

addressing the provision of legal advice in federal agencies consists primarily of two 

types: (1) empirical studies of how the legal function is organized within agencies and 

what agency lawyers actually do (Key, 1938; Fairlie, 1938; Swisher, 1939; Reuss, 1942; 

Pruefer, 1943; Morstein Marx, 1948; Brown, 1948; Herz, 1995; Brown, 1963; Young, 

1998); and (2) essays proffering normative statements on the advisory role of agency 

lawyers (Woodall, 1937; Glick, 1940; Barnett, 1944; Morstein Marx, 1946; Pfiffner, 

1946; Willcox, 1953).   

IV. The Research Sample 

This study used a combination of purposeful sampling strategies (Patton, 2002) to 

construct a sample of interview participants that is both similar and diverse.  Patton states 

that “[t]he logic and power of purposeful sampling lie in selecting information-rich cases 

for study in depth.  Information-rich cases are those from which one can learn a great 

deal about issues of central importance to the purpose of the inquiry” (230).   Moreover, 

Patton notes that “[s]tudying information-rich cases yields insights and in-depth 

understanding rather than empirical generalizations” (Ibid).      

 A primary consideration of selecting participants for this study was finding 

individuals with sufficient experience with the phenomenon of interest—managers 
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obtaining legal advice from OGC lawyers—to have developed long-lasting role 

expectations and role behaviors.   

A. Selection Criteria 

Table 10.  Research Sample Selection Criteria 
Manager participants 
• Career SES or GS-15 
• At least five years of experience at the SES or GS-15 level 
• Responsible for supervising others and allocating resources 
• Has one or more interactions with OGC lawyers per month 
 
Lawyer participants 
• Career senior OGC lawyers 
• At least five years of OGC experience 
• Responsible for providing legal advice to managers 
• Has one or more interactions with managers per month 
 
No manager-lawyer pair 
• None of the manager or lawyer participants in this study work together 
 
Managers and lawyers from multiple agencies 
• Manager and lawyer participants selected from multiple agencies  
 
Managers from different office types 
• Manager participants selected from a variety office types 

(program, policy, and auxiliary)  
 
None of the researcher’s coworkers 
• None of researcher’s coworkers were study participants  
 
More managers than lawyers 
• Majority of the sample comprised of managers 

 
Table 10, above, summarizes the sample selection criteria for this study.  These 

criteria were established upfront to ensure the sample would be within the scope of the 

study and participants had sufficient experience with obtaining and providing legal 

advice to meaningfully contribute to exploring the role of the manager as an advisee of 

OGC.  The criteria are briefly discussed below.         
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1. Career civil servants   

As noted in Chapter One, the scope of this study focuses on career civil servants 

rather than political appointees.  The transient nature of political appointees suggests that 

their expectations and behaviors may be less stable than those of career civil servants, 

who have time to establish more stable expectations and behaviors in the federal 

government context generally, and the agency’s context in particular.  Therefore, the 

research sample was limited to career civil servants.  

2. Senior managers   

There are numerous individuals in the federal government, at various grade levels, 

that can be considered managers.  Because the goal of the study is to identify 

longstanding expectations and behaviors, I chose to include only individuals serving in a 

position at the General Schedule grade 15 level (GS-15) or in the Senior Executive 

Service (SES) who are responsible for implementing and developing programs and 

policies of an agency, including allocating resources (e.g., budgeting, contracting, hiring) 

and supervising others.  It was thought that these two groups would have had the most 

experience obtaining legal advice from OGC, and, thus, have the most to offer an 

exploration of the manager’s role as an advisee of OGC.         

Members of the SES occupy positions just below high-ranking political 

appointees.  Individuals with the rank of SES share a common set of competencies called 

Executive Core Qualifications (ECQs).  They have worked their way up through junior 

management positions, and have managers that report to them.  This puts them in a 

position where they are likely to have well established behaviors and developed 

expectations for themselves and OGC lawyers, which may also be communicated to 
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those they supervise.  

Individuals at the GS-15 level occupy a level immediately below the SES and 

share many of the same qualities as members of the SES, including having risen through 

the lower ranks and being expected to exhibit leadership qualities.  I assumed that 

because GS-15 employees are supervised by a member of the SES, there have been 

opportunities for the SES member to communicate expectations about obtaining legal 

advice to the GS-15 employee.  While some individuals in positions at the rank of GS-15 

do not have supervisory duties, I chose to include only individuals with experience 

supervising others because supervisory positions share similar core competencies with 

the SES. 

Table 11, below, was adapted from the Office of Personnel Management’s (OPM) 

qualification standards for General Schedule supervisory positions and the SES ECQs.  

The table shows 10 competencies (there are more) shared by members of the SES and 

GS-15 supervisors that I have chosen to highlight for purposes of this study.  They are: 

problem solving; creativity and innovation; strategic thinking; partnering; 

influencing/negotiating; flexibility; decisiveness; accountability; financial management; 

and human capital management.   
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Table 11.  Some Competencies Shared by SES and GS-15 Supervisors 
Competency Description 

Problem 
Solving 

Identifies and analyzes problems; weighs relevance and accuracy 
of information; generates and evaluates alternative solutions; 
makes recommendations. 

Creativity and 
Innovation 

Develops new insights into situations; questions conventional 
approaches; encourages new ideas and innovations; designs and 
implements new or cutting edge programs/processes. 

Strategic 
Thinking 

Formulates objectives and priorities, and implements plans 
consistent with the long-term interest of the organization in a 
global environment. Capitalizes on opportunities and manages 
risks. 

Partnering 
Develops networks and builds alliances; collaborates across 
boundaries to build strategic relationships and achieve common 
goals. 

Influencing/ 
Negotiating 

Persuades others; builds consensus through give and take; gains 
cooperation from others to obtain information and accomplish 
goals. 

Flexibility Is open to change and new information; rapidly adapts to new 
information, changing conditions, or unexpected obstacles. 

Decisiveness 
Makes well-informed, effective, and timely decisions, even when 
data are limited or solutions produce unpleasant consequences; 
perceives the impact and implications of decisions. 

Accountability 

Holds self and others accountable for measurable high-quality, 
timely, and cost-effective results.  Determines objectives, sets 
priorities, and delegates work.  Accepts responsibility for 
mistakes.  Complies with established control systems and rules. 

Financial 
Management 

Understands the organization's financial processes.  Prepares, 
justifies, and administers the program budget.  Oversees 
procurement and contracting to achieve desired results.  Monitors 
expenditures and uses cost-benefit thinking to set priorities. 

Human Capital 
Management 

Builds and manages workforce based on organizational goals, 
budget considerations, and staffing needs.  Ensures that employees 
are appropriately recruited, selected, appraised, and rewarded; 
takes action to address performance problems.  Manages a multi-
sector workforce and a variety of work situations. 

Sources: OPM SES ECQs and Supervisory Qualification Guide 
 
We can think of the problem solving competency as related to managers’ ability 

to identify and analyze when legal advice is needed, to weigh the advice they receive 

with other information, and to evaluate options.  The creativity and innovation 

competency can be thought of as related to managers seeking legal advice in situations 
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where they are considering new ways of doing something or challenging lawyers to see 

things afresh.   

For strategic thinking, we can imagine this competency coming into play both as 

managers obtain advice while planning future activities and as they approach obtaining 

legal advice.  In other words, managers can be thought of as seeking legal advice not only 

as information for developing a strategy, but as capable or in thinking strategically about 

obtaining legal advice itself.   

The partnering and influencing/negotiating competencies can be seen as related to 

obtaining legal advice in that managers need to cross outside of their particular unit to 

work with OGC and the interaction around obtaining legal advice and necessarily 

involves an exchange of information and some degree of persuasion.  Similarly, it seems 

reasonable to assume that flexibility may be important when obtaining legal advice 

because the advice may suggest that the manager reconsider the ranking of desired 

options based on new information pertaining to legal risk.   

Decisiveness and accountability are critical competencies that we should expect to 

be related to obtaining legal advice.  The notion of whether managers see themselves as 

deciding whether to follow advice and accountable for the decisions they make are 

central to this study.     

The final two competencies listed, financial management and human capital 

management, reflect general management areas all members of the SES and GS-15 

supervisors are expected to be familiar with and from which I chose to inquire about the 

obtaining and providing legal advice.  The intent was to establish a sample where advice 
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in these areas could be explored and would serve as a common link among a majority of 

the study’s participants.         

3. Senior lawyers   

Consistent with the goal of this study being to identify longstanding expectations 

and behaviors, I chose to include only individuals serving in a position at the GS-15 level 

or in the SES.  Individual were required to be working as a lawyer within an OGC and 

responsible for providing legal advice to managers.  Like their manager counterparts, 

these lawyers have risen through the ranks and bring a wealth of experience in providing 

legal advice.  Individuals who may be lawyers, but work in positions outside of OGC 

were not included because they are not organizationally or functionally responsible for 

providing managers with authoritative legal advice.  Unlike other positions in an agency 

that an individual with a law degree may take, such as a program or policy analyst, 

positions in OGC are by definition attorney positions and require the incumbent to be 

admitted to practice law in one of the 50 states, the District of Columbia, or the 

territories.  These individuals share a common set of competencies because their 

positions are classified in the same occupational series (GS-0905).    

4. At least five years of experience   

To ensure manager and lawyer participants have had sufficient experience with 

obtaining and providing advice, respectively, to meaningfully contribute to this 

exploration I chose to require that participants have a minimum of five years of 

experience as at the GS-15 or SES rank.  It was thought that individuals with at least five 

years of experience are more likely to have had meaningful interactions and, therefore, 

have participated in more highly developed relationships, which, in turn, allows these 
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individuals to offer more insight into the role of the manager as an advisee of OGC.   

5. Regular contact 

Regular contact between managers and lawyers is important for sending and 

receiving expectations and observing each other’s behaviors.   I chose to ensure that the 

participants in this study were managers who have regular contact with OGC lawyers, 

and vise versa, by requiring participants have a minimum of at least one contact per 

month.     

6. No manager-lawyer pair 

I chose not to seek out as participants a pair of managers and lawyers who worked 

with each other for the sample.  Although capturing the perspectives of a manager and a 

lawyer in the same advisee-advisor relationship could offer a more in-depth 

understanding and the opportunity to directly compare each individual’s perception of the 

same relationship, a tradeoff was made in favor of not selecting participants that work 

together in order to ensure the confidentiality and anonymity of the participants and avoid 

the potential influence knowing the other would be interviewed might have on responses.  

Additionally, I decided against manager-lawyer pairs because I wanted to include the 

perspectives of individuals from multiple agencies.  

7. Multiple agencies   

Participants were sought from agencies that varied in size (large, medium, and 

small) and type (departments and independent agencies) in order to capture perspectives 

from individuals in different settings.63   Table 12, below lists the departments and 

63 The term “agency” as used here and in the IRB materials meant independent agencies and agencies that 
were separate parts of a department.  For example, the Transportation Security Administration (TSA) and 
the Federal Emergency Management Agency (FEMA) are each agencies in terms of being components of 
the Department of Homeland Security (DHS). 
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independent agencies were study participants work.     

 Table 12.  Departments and Independent Agencies  
Where Study Participants Work 

Departments (9) Independent Agencies (5) 
Department of Agriculture  
Department of Commerce 
Department of Defense  
Department of Education  
Department of Health and            

Human Services  
Department of the Interior  
Department of Transportation  
Department of the Treasury  
Department of Veterans Affairs  

Environmental Protection Agency  
Federal Deposit Insurance Corporation  
National Aeronautics and Space 
Administration 
National Science Foundation  
Social Security Administration (SSA) 

 
8. Multiple types of offices   

While all of the lawyer participants were required to be from the same type of 

office—an OGC—I chose to seek out manager participants from a variety of different 

types of offices.  The sample included managers from program offices, policy office, and 

internal support units.  

9. None of the researcher’s coworkers  

Although I am an OGC lawyer at OPM and provide advice to several senior 

managers, I chose not to seek participants for this study from OPM in order to add 

credibility to this study and reduce potential bias (or the appearance of bias).  Moreover, I 

felt it important to keep a degree a distance between my employment relationships and 

my academic interactions with participants as a researcher.   

10. More managers than lawyers 

A majority of the sample was intentionally comprised of managers because their 

behaviors and perceptions of expectations for their own role are the primary focus of this 

study.  The lack of sufficient literature focusing on managers as advisees of OGC, 
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coupled with a sufficient amount of literature sketching out the role of agency lawyers, 

suggested including more managers than lawyers in the sample would yield more useful 

observations for this exploration.   Prior to recruiting participants the target composition 

ratio of managers to lawyers was set at 2:1.  Tables 13 and 14, below, present summary 

profiles for the manager and lawyer participants for this study. 

Table 13.  Summary Profile of Manager Participants 

Total manager participants 14 
Total number active 13 
Total number retired 1 

SES participants 10 
GS-15 participants 4 
Male/Female ratio 5:2 

Highest education attained 
PhD (1), MPA + JD (1), MPA (2) 

MBA (3), MA (2), MS (2) 
BS (2), BA (1) 

Has employees with a law degree 4 
Years of service range 5 – 40 yrs. 

Average years of service 21.43 yrs. 
Median years of service 22 yrs. 

Positions  

Center Director 
Human Capital Director 
Budget Policy Director 
Civil Rights Director 

Chief of Staff 
Planning and Resources Director 

Financial Policy Director 
Activity Director 

Chief Operating Officer 
Diversity Director 
Deputy Director 

Section Chief 
Program Chief 

Manager 
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Table 14.  Summary Profile of Lawyer Participants 

Total lawyer participants 6 
Total number active 5 
Total number retired 1 

SES participants 1 
GS-15 participants 5 
Male/Female ratio 2:1 

Highest education attained JD only 
Years of service range 10 – 29 yrs. 

Average years of service 17.83 yrs. 
Median years of service 17.5 yrs. 

Practice areas 

General law  
(personnel, contracts, fiscal law, 
ethics, information disclosure, 

torts) 
Federal benefits law 
Transportation law 

Positions  

Deputy General Counsel 
Assistant General Counsel 

Deputy Regional Chief Counsel 
Assistant Regional Counsel  

Senior Counsel  
Counsel 

 
B. Participant Recruitment 

Participants were recruited between March 2012 and November 2012 by phone 

and email.  To reach members of the SES, I contacted the Senior Executives Association 

(SEA), a professional organization for members of the SES, which posted my recruitment 

message to its membership email list.  My recruitment message was also distributed to 

both members of the SES and GS-15 supervisors by the Federal Executive Institute, a 

government-wide training and development center that is part of OPM.  I also posted my 

recruitment message to a private email list for current and former Presidential 

Management Fellows (PMF).  To reach OGC lawyers, I contacted the Federal Executive 

Institute and the American Bar Association’s Section of Administrative Law and 
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Regulatory Practice, both of which distributed my recruitment message to its members.  I 

also sent my recruitment message to the Federal Bar Association and a special email list 

for current and former PMF attorneys.  Additionally, to recruit both managers and 

lawyers, I requested referrals from colleagues, current and former classmates, and 

friends.    

C. Sample Size 

Patton (2002: 244) states: “There are no rules for sample size in qualitative 

inquiry.  Sample size depends on what you want to know, what’s at stake, what will be 

useful, what will have credibility, and what can be done with available time and 

resources.”  He recommends “qualitative sampling designs specify minimum samples 

based on expected reasonable coverage of the phenomenon given the purpose of the 

study and stakeholder interests” (246).  Further, Patton (2002) notes that sample size for 

qualitative interviews typically include between 10 and 30 participants.    

I had anticipated interviewing approximately 20 members of the SES and 10 

experienced OGC lawyers.  While implementing the study, though, I discovered that 

manager and lawyer interest in participating was lower than expected.  After a nine-

month recruitment period, I was unable to find additional individuals who satisfied the 

selection criteria willing to volunteer for this study beyond 14 managers and six lawyers 

(not including the two managers and one lawyer that participated in pilot interviews).  

Given that the aim of the study was to explore the role of managers as advisees rather 

than to generalize to the larger population of managers, interview data collected from this 

small sample was rich, and resources for conducting this study were limited, I deemed the 

number of participants adequate.   
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V. Institutional Review Board Approval and Informed Consent 

 Consistent with the requirements for research involving human subjects 

established and administered by Virginia Tech’s Institutional Review Board (IRB), a 

research protocol for this study was submitted and approved effective February 15, 2012.  

The original protocol identified only members of the SES as candidates for recruitment 

into this study.  The protocol was subsequently amended to include individuals at the GS-

15 level; this amendment received IRB approval effective July 19, 2012.  Prior to the 

amended protocol expiration date a continuing review request was submitted and 

approved, which extended the protocol expiration date to February 14, 2014.  On January 

21, 2014, the IRB approved an additional extension of the protocol for this study until 

February 14, 2015.          

All research participants involved with this study were volunteers and no 

participants were compensated for their participation.  To ensure that volunteers made an 

informed decision about participating in this study, they were provided with an IRB-

approved consent form describing the following:  purpose of the study; procedures 

processes used; risks and benefits of participating in the study; extent of anonymity and 

confidentiality; freedom to withdraw from the study; and their responsibilities as 

participants.  Additionally, the consent form informed volunteers that they would not be 

compensated for their participation and disclosed that I am an OGC lawyer for the Office 

of Personnel Management, but conducting this study in my personal capacity as a 

doctoral candidate at Virginia Tech. Each participant signed the IRB-approved consent 

form indicating that their informed consent as a condition of participating in this study.  

An original version of the consent form was approved with the original research protocol.  
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The original version of the consent form was revised to account for the inclusion of 

managers at the GS-15 level and approved by the IRB with the amended protocol.   

Disclosure of participants’ identities to others was seen as a potential risk to their 

professional relationships.  Steps were taken to ensure the protection of study 

participants.  To minimize the risk of such disclosure, participants’ were not identified by 

name in this study and information that could reveal their identity in their agency is not 

reported.  Participants’ names were not used; instead, participants were assigned a study 

code identification number.  The key code for participants’ names was encrypted and 

maintained as a password-protected electronic file stored separately from other study 

materials.  Files containing the digital recording of the audio from interviews, as well as 

transcripts and notes of these interviews were labeled with participants’ study code 

identification number.   

This study involved asking managers and lawyers to discuss their experiences 

obtaining or providing legal advice.  To ensure that disclosure of privileged information 

did not occur, the interview questions were designed to capture general descriptions of 

the participant’s actions and experiences, rather than specific legal issues or the substance 

of legal advice received or given.   Moreover, participants were cautioned upfront not to 

reveal privileged information.  The researcher also agreed not to report any information 

that participants specifically requested not be used in this study. 

VI. Data Collection Methods 

The data collection methods chosen for exploring the role of managers when 

obtaining legal advice from OGC were mainly qualitative.  Creswell (1998: 15) notes that 

in qualitative research “[t]he researcher builds a complex, holistic picture, analyzes 
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words, reports detailed views of informants, and conducts the study in a naturalistic 

setting.”  A strength of using a qualitative approach for exploration is that research 

designs in this tradition are emergent, offering flexibility to adjust to the iterative nature 

of an exploration (Patton, 2002).  Moreover, “[s]tudies using a qualitative research 

approach typically obtain more in-depth, detailed information on fewer cases than do 

studies using more quantitative designs” (O’Sullivan et al., 2003).  The primary tool I 

used to obtain qualitative information for this study was semi-structured interviews with 

experienced and knowledgeable managers and lawyers working in agencies in the 

executive branch of the federal government.  

A. Interviews 

Weiss (1994) notes that the strength of using interviews is that they “give us 

access to the observation of others” (1).  Seidman (1998) calls interviewing “a basic 

mode of inquiry” (2) and states that “[t]he purpose of in-depth interviewing is not to get 

answers to questions, nor to test hypotheses, and not to ‘evaluate’ as the term is normally 

used.  At the root of in-depth interviewing is an interest in understanding the experience 

of other people and the meaning they make of that experience” (3).   He asserts that 

“interviewing provides access to the context of people’s behavior and thereby provides a 

way for researchers to understand the meaning of that behavior.  A basic assumption of 

in-depth interviewing research is that the meaning people make of their experience 

affects the way they carry out that experience” (4).   

Kvale and Brinkmann (2009) encourage qualitative researchers to use what they 

refer to as a “semi-structured life world interview,” which is an interview that “attempts 

to understand themes of the lived everyday world from the subjects’ own perspectives” 
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(27).  Elaborating, Kvale and Brinkmann state: 

This kind of interview seeks to obtain descriptions of the interviewees’ 

lived world with respect to interpretation of the meaning of the described 

phenomena.  It comes close to an everyday conversation, but as a 

professional interview it has a purpose and involves a specific approach 

and technique; it is semi-structured—it is neither an open everyday 

conversation nor a closed questionnaire.  It is conducted according to an 

interview guide that focuses on certain themes and that may include 

suggested questions.  The interview is usually transcribed, and the written 

text and sound recording together constitute the materials for the 

subsequent analysis of meaning.  (Ibid) 

Interviews were the primary source of data for this study.  Direct or participant 

observations were not deemed feasible data collection strategies due to the need to 

protect the attorney-client privilege that attaches to the provision of legal advice.  As a 

member of the bar and a government attorney I felt compelled to uphold the sensitivity 

and confidentiality of those interactions.  Moreover, attempting to collect data through 

observing advisory interactions was perceived as a potential barrier to recruiting study 

participants and a potential inhibiter of the interaction, and, therefore, rejected. 

As an aid for interviewing, I prepared an interview guides that contained a basic 

framework for conducting the interview.  While open-ended questions are a hallmark of 

qualitative interviewing, I was concerned that without some boundaries and guide posts 

the interview may not produce useable data for the study.  Therefore, the interview guide 

was informed by and structured around the framework shown as Figure 2 in Chapter 
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Three.  (Copies of the interview guides for managers and lawyers are included at 

Appendices B and C).       

One question in the interview guides warrants additional explanation—what I 

refer to as “the permission question.”  As part of the interview, all managers were asked 

whether they perceived requesting legal advice as seeking permission from OGC to do 

something.  Conversely, all lawyers were asked if they perceived managers requesting 

advice as seeking permission from OGC to do something.  These questions were raised 

while discussing the process for obtaining advice, not while discussing the organizational 

arrangement (which was one of the last topics covered in the interviews), to try to avoid 

participants possibly falling back on line-staff theory for their response.   

The word “permission” was purposely chosen for two reasons.  The first is 

because in my own experience as an OGC lawyer, I have heard managers say, sometimes 

jokingly and sometimes quite seriously, that when it comes to working with OGC 

sometimes it was “better to ask for forgiveness rather than ask for permission.”  In other 

words, they felt that there were times when it was better to forgo asking for legal advice 

and risk the possibility that they may do something inappropriate.  The notion that they 

would equate requesting legal advice as seeking OGC’s permission always struck me as 

suggesting a misunderstanding or an imbalance in the manager’s relationship with OGC.  

Second, the word “permission” was intended to be provocative in the sense that I wanted 

to give managers something specific (concrete) to react to in describing how they view 

requesting advice.  With that said, I was also aware that managers may feel defensive, 

which could influence their responses.  To mitigate this, immediately after asking this 
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question I told managers that they should feel free to not accept the term “permission” 

and substitute it with whatever term they preferred instead.      

The interview guide was pilot tested with three test participants (two members of 

the SES and one GS-15 lawyer) between March and April, 2012.  Each of the three test 

participants were individuals with whom I worked and/or previously had extended 

conversations with about my interest in exploring the role of managers in obtaining legal 

advice from an OGC.  They were selected to provide critical feedback about the process, 

substance, and experience of the interview.  Pilot testing the interview guide also helped 

reveal strengths and weakness of using semi-structured interviews.   

Interviews of regular study participants were conducted between April and 

November, 2012.  The interviews lasted an average of 70 minutes.  The majority of 

interviews were conducted in person.  Of the 23 total interviews (including three pilot 

interviews), 16 were conducted in person and seven were conducted by telephone.   

The audio portions of all interviews were recorded using a digital recording 

device.  Minimal note taking was done during the interview in order to better concentrate 

on the participants’ responses for follow-up probes and non-verbal queues.  I captured 

non-verbal queues of significance by calling them out, such as saying: “You’re shaking 

your head ‘no.’”   As a qualitative study based primarily on interviews, being able to 

accurately reflect the exact working of responses of interviewees and the context of 

responses to identify themes was of paramount importance.  Therefore, I perceived 

recording the interviews as a tool for increasing the likelihood that interviewees’ 

responses would be accurately characterized and understood and protecting the integrity 

of the data during the analysis and reporting process.   
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B. Demographic Data 

 In addition to data about obtaining legal advice, I collected demographic data on 

each participant using closed-ended questions as part of the interview.  This data was 

collected for several reasons.  It provided me with background information on who the 

participants were, which allowed me to develop a rapport with the participants.  Also, I 

suspected that the educational background of the participants may impact their 

expectations.  For example, I assumed that a manager who used to practice law will likely 

have a different perspective on obtaining legal advice from OGC, as might a lawyer who 

used to be a manager.   Likewise, I suspected that years of experience might contribute to 

how managers and lawyers perceive their roles and responsibilities.       

C. Contextual Data 

 To verify and understand participants’ organizational context I collected publicly 

available information, such as organizational charts and office descriptions.  Contextual 

data described the types of organizations participants were in, the existing organizational 

arrangements, and the type of work participants did.  Additionally, I collected publicly 

available position classification and qualification information from the Office of 

Personnel Management that was used to describe the positions of senior managers and 

OGC lawyers.  

D. Data Storage 

Participant numbers were utilized by assigning a unique participant number 

(between 1 and 20) for each participant.  These numbers were also used for the audio 

recording files (and transcripts made of the recording).   The participant number key was 

stored separately from the other study materials.  The participant number key was 
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encrypted and password protected.  Only the researcher had access to the participant 

number key.  

A specific eletronic folder was established to organize and store all data collected 

for this study.  Signed consent forms were kept as hard copies and maintained in a locked 

file separately from the study code and other study data.  The recorded audio was stored 

on an encrypted and password-protected computer.  Consistent with Virginia Tech’s 

policy on the storage of research data, digital audio recordings will be retained for three 

years after this dissertation has been accepted by the Virginia Tech Graduate School.  

Recordings will continue to be stored electronically and password protected during this 

time period.  

VII. Data Analysis Method 

 In analyzing data, I borrowed techniques from grounded theory (Glaser & Stauss, 

1967; Strauss & Corbin, 1990) for coding, sorting, and categorizing qualitative data.  

Birks and Mills (2011: 29) note: “It is common for studies conducted within another 

methodological framework to employ grounded theory methods because of their value in 

the analytical process.  Grounded theory methods are in and of themselves effective tools 

that can be employed in a variety of ways.”  Throughout the analyzing process I wrote 

memos to myself and engaged in a “constant comparison” (Strauss & Corbin, 1990: 24) 

of the interview data.    

Recorded interviews were transcribed verbatim.  Relevant portions of the 

transcripts were analyzed inductively and initially coded and sorted into categories such 

as demographic, organizational arrangement, advisory process, and working relationship.  

Codes refer to “tags or labels for assigning units of meaning to the descriptive or 
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inferential information compiled during a study” (Miles & Huberman, 1994:56).  The 

data were then further sorted as between expectations managers and lawyers expressed 

for themselves and for each other.  The data was sorted a third time and recoded using the 

specific key concepts identified from the literature review.  Concepts in the data coded 

during the initial phase of the process that were sorted into one for the four categories, 

and pertained to expectations or behavior, but appeared distinct from the key concepts in 

the literature, were maintained and flagged for further consideration.   

VIII. Limitations of this Study 

The way in which this study was designed and conducted presents several 

limitations that must be acknowledged.  In particular, the limitations of this study relate 

to four areas: (1) researcher bias; (2) sample bias; (3) participant reactivity; and (4) use of 

organizational role theory as a lens for exploration.  The purpose for discussing these four 

areas here is to be transparent about what this study is and is not.  Most importantly, this 

study was primarily designed and conducted to capture perceptions from practicing 

agency managers and lawyers about what is expected of managers when obtaining legal 

advice.  

 In terms of researcher bias, I acknowledged and was sensitive to the fact that as an 

agency lawyer I have my own thoughts about the role of managers as advisees of OGC.  

Before engaging in data collection, I reflected on my own experiences as a lawyer and 

journaled about what I expect from myself and managers in the context of managers 

obtaining legal advice from me. I then reserved those thoughts from my experience 

“inside” an OGC and approached interviewing more of as a knowledgeable “outsider.”  I 

was able to do this because while I was (am) familiar with the structure of obtaining and 
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providing legal advice in an agency and many of the laws and issues that managers and 

lawyers deal with in general from providing legal advice to managers in the agency I 

work for, I was not familiar with the participants’ work environments.  Choosing not to 

interview individuals from the agency I work for helped me be able to separate being an 

OGC lawyer from my role as a doctoral student in public administration.  Rather than 

fully interject myself into this study, like a participant observer might do, I mainly 

reserved comments about my own experiences to Chapter One, where I indicate how my 

experiences informed the development of my research questions, and Chapter Six, where 

I reflect on my own experiences in presenting observations and recommendations for 

future research.  In the next chapter (Chapter Five), which presents the study’s findings, I 

have tried to let the participants speak for themselves by including lengthy quotations not 

only to give the reader context of a particular observation, but also to allow the reader to 

evaluate for themselves the conclusions that can be drawn from participants’ responses.    

 In terms of sample bias, it is important to reiterate that participants were selected 

purposefully, rather than randomly.  Because I was interested in interviewing individuals 

who had breadth and depth with obtaining and providing legal advice, I chose to limit 

participation to managers and lawyers at the GS-15 grade level or who are in the SES, 

with at least five years of experience at one of those levels, and who regularly obtained or 

provided legal advice.  Therefore, this study does not capture the perceptions of lower-

graded individuals or those who have infrequent interaction with OGC.  

Another important characteristic about this study’s sample selection which may 

have a limiting effect is that it included only participants who volunteered to discuss their 

experience obtaining or providing legal advice.  It may be that the managers and lawyers 
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who volunteered to participate in this study did so because they have (had) a more 

positive perspective on obtaining and providing legal advice than individuals who chose 

not to participate.  Moreover, this study used a small sample size to facilitate more in-

depth exploration, with an aim toward updating and extending the agency lawyer 

literature, instead of a large sample that may have allowed for potentially generalizable 

findings.      

With regard to the primary data collection method for this study, semi-structured 

interviews, it is useful to note that “reactivity” is a recurring issue for qualitative research, 

and qualitative interviewing in particular (Maxwell, 1995: 108-109).64   Maxwell 

describes participant reactivity as “[t]he influence of the researcher on the setting or 

individuals studied” (108).  To address the potential that my employment as an OGC 

attorney at a federal agency could influence participants behavior, at the beginning of 

each interview I reiterated the statement in the consent form that indicated this study was 

being conducted solely in my capacity as a doctoral student and was not related to my 

position as an OGC attorney.  I also attempted to create a “safe” interview environment 

for participants by allowing them to designate anything they wanted to convey as part of 

our conversation as not to be reported in this study.  Several interviewees took advantage 

of this option.  Moreover, I assured participants that what I was interested in was how 

they experienced obtaining and providing legal advice from their perspective, rather than 

a “right answer.”  Still, it is possible that some interviewees may have offered responses 

that were deemed socially desirable (Fowler, 2009) instead of being completely candid.  

For example, a manager participant may have indicated that he or she is comfortable 

questioning legal advice in order to appear in charge in my presence, while in actuality 

64 Maxwell notes that others refer to this as “reflexivity” (109).  
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the manager is uncomfortable with questioning legal advice.  Perhaps a self-administered 

survey would reduce the potential of a social desirability bias, but it seems unlikely to 

eliminate individuals offering responses they deem appropriate when viewing themselves 

rather than those that most reflect who they are.  Without the ability to directly observe 

managers’ interactions with lawyers, unobtrusively, this will continue to be an important 

limitation of studying manager-lawyer interaction and relationships.        

Lastly, it is critical to note that this study employed organizational role theory as 

an analytical tool for exploring how managers are perceived when obtaining legal advice 

from OGC.  Organizational role theory highlighted the structural and interactional aspects 

of obtaining legal advice and led me to focus on role expectations; however, this is not 

intended to suggest that role theory concepts are the only or best way of exploring the 

relationship between managers and lawyers in agencies.            

IX. Chapter Summary 

This chapter has presented the research design and methods used to conduct this 

study of the role of federal managers when obtaining legal advice from an agency’s 

OGC.  Relevant literature for this study—the agency lawyer literature, reviewed in 

Chapter Two—was identified and selected in a four-fold method that initially began with 

my interest in learning about the origins of the general counsel form of organizing the 

legal function in agencies and ultimately led to my search for material on managers’ 

interaction with OGC lawyers.  A research sample consisting of 20 participants (minus 

three pilot study participants), 14 managers and six lawyers, were purposely selected and 

surveyed using qualitative, semi-structured interviews.  Interviews were then transcribed, 

coded to produce this study’s findings, which are presented in the next chapter.  The 
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design and methods used for this study present several limitations, including potential 

researcher bias; a small, voluntary, purposeful sample selection; participant reactivity; 

and the use of organizational role theory as an analytical tool for exploration.   
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CHAPTER 5 
 

FINDINGS  
 

I. Chapter Overview 

This chapter presents the findings from semi-structured interviews with study 

participants: 14 managers and six OGC lawyers.  It is organized into six sections, 

including this one.  In each of the next four sections the findings related to the four 

guiding research questions are presented.  For convenience, a table is placed at the 

beginning of each of these sections displaying the major findings and the corresponding 

research questions.  Further, within each of these same four sections the findings of 

managers are presented first, the findings of lawyers second.  Tables summarizing 

participants’ responses are identified at the end of the manager’s and lawyer’s findings in 

each section and included in the study’s appendices.  The final section provides a brief 

summary of this chapter; however, the following chapter provides a more detailed 

discussion and summary of the findings presented here. 

Consistent with my use of organizational role theory as an analytical tool for this 

exploration and its influence on my research questions, the findings of patterns and 

themes are expressed as "role expectations."  Where 100% of a participant group (14 of 

14 managers, six of six lawyers) indicated the same general expectation, I have used the 

word “all” in the tables of findings.  Similarly, when 50% of a participant group indicated 

the same general expectation I used the word “half” in the tables of findings.  To help 

differentiate between the sizes of a majority of participants that indicated the same 

general expectation, I chose to refer to a majority over 75% as a “large majority” and 

under 75% as a “small majority.”  This is displayed in Table 15, below.   
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Table 15.  Descriptors for Participant Sizes Used in 
Reporting this Study’s Findings 

Descriptor Number of Study Participants 
All 14 managers; 6 lawyers 

Large majority 11-13 managers; 5 lawyers 
Small majority 8-10 managers; 4 lawyers 

Half 7 managers; 3 lawyers 
Total participants: 14 managers; 6 lawyers 

 
II. Findings for Research Question 1   

(Role Expectations Regarding the Organizational Arrangement) 
 
This section presents the findings related to the expectations manager and lawyer 

participants have regarding the organizational arrangement for obtaining legal advice.  

The expectations of managers are presented first, followed by the expectations of 

lawyers.  Each set of expectations is preceded by a table containing a statement of the 

research question and a statement of the major findings that correspond to Research 

Question 1.   

A. Managers  

Table 16. Finding 1 (Managers) 

Research Question 1:  
 
What expectations do managers and 
lawyers have regarding the 
organizational arrangement for obtaining 
legal advice? 

Finding 1: 
 
A small majority of manager participants 
indicated being expected to obtain 
objective legal advice and expecting 
lawyers to provide objective legal 
advice.   

 
A large majority of the manager participants (13 of 14) indicated that they prefer 

not having a lawyer reporting directly to them.65  Of the 14 manager respondents, only 

one reported that he would like to have a lawyer under his supervision.  The other 13 

65 Four of the 14 manager participants had individuals with law degrees on their staff, but these individuals 
were not responsible for providing the manager with authoritative legal advice.  Three of these four 
managers indicated that they did not seek legal advice from them or consider them a substitute for 
obtaining legal advice from OGC.  One of the 14 managers interviewed had a law degree and an MPA, but 
did not practice law.  
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managers responded that they prefer the existing arrangement.  Observations from this 

large majority of managers are presented next, followed at the end by the observation of 

the one manager who preferred a different arrangement.   

Among the 13 managers who indicated they prefer the existing arrangement, the 

ability to obtain objective advice was a main theme.  A small majority (nine) of these 

managers cited obtaining objective legal advice as a strength of the existing arrangement 

or as a reason why they would not prefer having a lawyer reporting to them.  The 

following are representative quotations from these managers: 

• “I think it’s necessary so that you get independent advice, you get advice 

that’s not impacted by the supervisor-employee relationship.  You get clear, 

objective, sound, independent legal advice with that kind of structure.  That’s 

the way it should be.  There needs to be a separation.”  

• “I think they need their independence.  Because if they worked directly for 

me, they might be unduly influenced by me. … Anybody can unduly 

influence somebody and so, for checks and balance reasons … I think it’s 

important to have them included in the discussions, but independent overall.”   

• “I think the way [the Department] has it structured prevents the comprised 

position that an attorney might be in because of mission affinity.  In [this 

agency] these folks don’t work for me and I know they don’t work for me.  I 

don’t have a typical supervisory relationship with them.  I’m very much aware 

that I’m not their boss and so if I do something that they think has skirted the 

margins, as an example, they have their reporting chain—it’s not [to] me. … 

Government works on a system of checks and balances.” 
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• “They’re not gonna have a ‘my way’ opinion on things all the time.  So I think 

it’s a plus.  It’s no different than having a[n] ombudsman’s office.  An 

ombudsman’s office has to be a center of the table kind of organization that 

does not have an opinion.  It also has to be a safe haven.   So when I’m going 

to my legal advisor, I like to think that I’m going to a person who has a set of 

clear eyes, an open and transparent way of operating.”  

Within this same group of nine managers who expressed that lawyers should be 

separate so they can be objective, two managers expressed concern that a lawyer working 

for them might “go native.”  The phase “go native” is a widely understood idiom that has 

been defined as to “[a]dopt another people’s way of life” (Ammer, 2013: 181).66  The 

following quotations from the two managers describe the concept of going native and the 

managers’ concerns more fully: 

• “I like the idea that I have lawyers that own my portfolio, but they don’t live 

with me. … I think the problem with them living with me is they go to what I 

refer to as ‘going native.’  They’ll get co-opted into the thought process of the 

zealots. … Since these guys are representing the organization, I think they 

have to be culturally in their own place ‘cus the benefit of this kinda matrixed 

arrangement is they can retain some independence from me, so it would be 

very difficult to co-opt them.” 

• “Imbedding them in a team … while it may make sense operationally, I think 

it gives the opportunity to go native.  I mean that’s an important function that 

OGC sometimes says, ‘No, you can’t do that.’  I’d worry that that would be 

66 Labaree (2002) stated that “[t]he idea of ‘going native’ is most often attributed to Bronislaw Malinowski” 
(115-116).    
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degraded if they were underneath the operational and managerial folks.  

Especially because, I mean how do you do that?  I mean your performance 

evaluation would be done by a manager and your goal is to give them the 

guidance and advice that they need to keep them from straying, and they will 

not like some of that guidance and advice sometimes. … I think that there’s 

something very healthy about having attorneys together griping about attorney 

stuff, and looking critically ... that’s it, it’s the critical look … I think that’s 

extremely important.” 

Similarly, another manager commented: “I think the way [this agency] has it structured 

prevents the comprised position that an attorney might be in because of mission affinity.”   

Two managers who prefer the current arrangement cited having access to multiple 

lawyers as a strength of the current arrangement and a weakness with the idea of having 

their own lawyer.  One manager said he wasn’t in favor of having his own attorney 

because then he would “have one person who supposedly knows everything who’s 

probably still going to go back up to [OGC], whereas right now I have everybody. I’ll go 

from expert to expert to expert, to this one guy who’s a jack-of-all-trades.”  Similarly, 

another manager said having access to a variety of expertise within OGC “would be far 

better than we could ever really hire ourselves.”  

While nearly all managers preferred the current arrangement, some did report that 

it does have some short comings.  Two managers who prefer the current arrangement said 

that a weakness with the arrangement was a lack of consistency with the advice given.  

One manager said: “Let’s put it this way … sometimes you get answer one from attorney 

A, answer two from attorney B.  And you want to be able to get a consistent answer from 
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them.”  The other manager said: “Frankly, I think if you get the wrong attorney you 

might get the wrong answer.” 

Three managers said that a weakness of the arrangement is that OGC is not 

always as responsive as the managers would like.  But three other managers reported 

being satisfied with their OGC’s responsiveness.  A different manager summarized the 

responsiveness issue best by saying:  “Some lawyers are more efficient and responsive 

and thorough than others.  And that’s just, people are people.  So there are some lawyers I 

would tell you I prefer to go to over others, because I know I’ll get a quicker answer, 

thorough answer, more timely answer.”  This suggests the issue of responsiveness may 

have more to do with the individual lawyer rather than the organizational arrangement.   

The manager who said he would prefer to have a lawyer under his supervision 

also viewed having access to multiple lawyers as a strength of the current arrangement.  

He commented:    

“The way it’s structured, one could argue that it actually works for you in 

a lot of ways because it allows you an entrée into other lawyers 

geographically separate that have more and greater expertise on 

particularly thorny issues.  In other words, we may have a lawyer here in 

this region who’s a real expert on contract law, whereas the guy here 

locally just sort of dabbled with contracts, simple issues that were thrown 

his way, so in a consolidated system like that I can go to the regional guy 

and say look, this is a particularly thorny contract issue do you have 

somebody out there that really understands contract law that can help us 

through this.  So that’s a pro for the way it is.” 
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Despite valuing having access to a multitude of lawyers in OGC, he went on to 

say that a weakness of the current arrangement makes him dependent on OGC having 

sufficient resources to address his issues.  In particular, he noted that OGC’s lack of 

budgetary resources has negatively impacted his ability to receive timely legal advice.  

This manager runs a field center for a large, cabinet-level department and, in the past, 

received legal support from a regional OGC attorney who happened to be physically co-

located with him.  This individual retired and OGC lacked funding to immediately 

replace the attorney.  He said:       

“The weakness, the real weakness with this system is right now they’re all 

consolidated under regions and they work for the central office and they’re 

considered OGC employees, they’re not my employees, so, for example, 

when the guy retired last summer, I did not have the option, it is actually 

not legal for me to go out and hire my own lawyer.  That guy retired, I still 

felt a critical need for having an onsite legal presence, but I can’t go [hire 

a lawyer] even if I had the budget.  I can’t do it.  And because they’re not 

my employee and because OGC is in an FTE crunch, they can’t backfill 

the guy for the time being.  So I could have solved that problem myself if I 

could have hired my own lawyer, but in fact I’m prohibited from doing 

that.” 

Beyond the negative impact a constrained OGC budget has on his ability to obtain 

legal advice, this manager, who holds a MPA degree, explained that his preference for 

having an attorney under his supervision related to his own approach to leadership and 

management.  He commented: 
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“Generally speaking, philosophically where I’m at with leadership and 

management is that once an individual doesn’t work for you the 

relationship fundamentally changes.  Now that’s not to suggest that it just 

goes downhill and it’s a problematic relationship, I mean that can certainly 

happen, in this case it hasn’t happened and isn’t happening, but the 

relationship fundamentally changes because ... even as much as the person 

might keep it from being this way, their priorities and goals shift when 

they no longer work directly for you.  My druthers would still be that I 

hire them and that they work for me and they truly are my counsel.  I think 

that’s probably what my preference would be.  Now with that said, I’m not 

going to say that the current situation or current structure doesn’t work 

because it really does work okay.”  

This comment appears to be alluding to something like Gulick’s unity of command 

principle.  Here, this manager is essentially saying that he would prefer something more 

like a traditional client-attorney relationship, where he would have more control than in 

the current relationship he has with OGC lawyers under the existing organizational 

arrangement. 

 The data associated with this finding is summarized in Appendix D.  

B. Lawyers 

Table 17. Finding 1 (Lawyers) 

Research Question 1:  
 
What expectations do managers and 
lawyers have regarding the 
organizational arrangement for 
obtaining legal advice? 

Finding 1: 
 
All lawyer participants indicated being 
expected to provide objective legal 
advice and expecting managers to obtain 
objective legal advice.   
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All six lawyer participants indicated that they prefer the current organizational 

arrangement instead of reporting to a non-OGC manager.  The common theme that 

emerged as the lawyers’ rationale for preferring the current structure was that this 

separation allowed them to provide objective legal advice.  The following quotations are 

representative of the comments made by all six lawyers:       

•  “That’s the trade off.  Do you have that objectivity or do you have that 

familiarity, and, in my opinion I think by and large the objectivity wins.  It’s 

better to have a separate entity, have the attorneys in a separate organization 

from the rest of the operations, but to have a good enough working 

relationship that the managers don’t hesitate in coming to OGC.”              

• “We need to advise folks based upon the best interest of the agency, so I 

think, you know, the way our office is structured  … I think you’re better able 

to carry out that function if your actually segregated from the program offices.  

• “My fear would be to have lawyers within individual program offices would 

potentially undermine their ability to give independent legal advice. … I think 

it’s the independence to not be beholden to a particular client who might want 

something done in a particular way; that someone’s performance rating is not 

dependent on the kind of advice they are giving. … We’re an appropriate 

check and balance.”     

As did two of the manager participants, one lawyer expressed that with a different 

organizational arrangement a lawyer could “go native.”  Asked to describe what he meant 

after using the phrase, “go native,” this lawyer said: “So, to me, and what I think it means 

in our vernacular in the legal community, is we need to keep a certain distance from the 
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clients that we’re advising in order to have a certain level of objectivity.”  Moreover, he 

stated: “If we’re imbedded with the programs and the projects as their personal lawyer, 

our sensibility is we might take on their cause as our cause, and it could become difficult 

to give them good, objective advice.”   

While still preferring the current organizational arrangement over reporting to a 

manager, two of the six lawyer participants acknowledged some weaknesses with being 

separated from the managers they advise.  The following quotations describe the 

drawbacks these two lawyers perceived:      

• “The downside is that the closer you are to someone the more likely they are 

to just bring up an issue that’s been on their mind, it’s not a big deal but 

they’re not sure if they need to do anything about it, and, ‘Hey, what do you 

think.’  Right, so if you’re right there with the manager all the time and 

you’ve got a closer relationship, the manager’s more likely to talk to you 

about something that could potentially blowup into a big situation.” 

• “I suppose the major disadvantage of that is just access and familiarity to the 

attorneys that, if you’re co-located and under the same structure the managers 

are you become, I suppose, even more familiar with their tasks, their 

challenges, their quirks, and, probably the managers feel more comfortable 

coming to you as an attorney routinely than they do if you are part of the 

[OGC], some either geographically or organizationally distant entity, as they 

would see it.” 
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As is evident from these two quotations, the organizational arrangement theme 

and close working relationship theme overlap.  The data associated with this finding is 

summarized in Appendix E.  

III. Findings for Research Question 2  
(Role Expectations about Making Decisions) 
 

 To address Research Question 2, I chose to combine the four sub-findings for this 

finding, for manager and lawyer participants, respectively, in order to present a more 

holistic picture of the expectations associated with making decisions in the context of 

managers obtaining legal advice.  However, doing so presents a more complex picture of 

making decisions rather than a simple picture of whether (or to what extent) managers 

truly are decision makers in the advisory interaction.  This is related to the fact that 

making decisions is happening at different stages of obtaining legal advice.  In particular, 

there appears to be a perceptible difference between before advice is given and after it 

has been given.   

In terms of their perception of requesting legal advice, a large majority of 

manager participants (11 of 14) indicated perceiving requesting legal advice as seeking 

guidance, rather than asking for OGC’s permission.  All manager participants indicated 

being comfortable questioning legal advice that they disagreed with.  Moreover, a large 

majority of manager participants (13 of 14) indicated looking for options and alternatives 

when receiving legal advice, rather than expecting a “yes or no” response from lawyers.  

These three sub-findings suggest that manager participants expect to be making decisions 

rather than being told what to do.  Yet, the other sub-finding shows that half (7 of 14) of 

the manager participants indicated feeling required to follow legal advice and all manager 

participants indicated that they usually follow legal advice.  While it is useful to know 
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that all manager participants indicated they usually follow legal advice, this part of the 

finding is tempered by the fact that half of the manager participants feel they are required 

to follow it.  When this is taken into consideration, half of the managers feel they do not 

have a decision to make after legal advice is provided.   

Combining the four sub-findings into a composite finding for the issue of making 

decisions, the overall finding for Research Question 2 for managers is that a large 

majority of manager participants expect to make decisions until legal advice is given; 

once the legal advice is given, though, they will question it if they disagree, but half of 

the manager participants indicated being expected to follow it and the other half indicated 

expecting to decide whether to follow it.   

Table 18, below, summarizes this finding, which will continue to be displayed in 

the subsequent tables of the four sub-findings for managers.  The data associated with 

this finding is summarized in Appendix F.  The four sub-findings are presented in the 

subsections that follow. 

Table 18. Finding 2: Composite of 2a – 2d (Managers) 
Research Question 2:  
 
What expectations do managers and 
lawyers have regarding decision making 
in the context of obtaining legal advice? 
 
 

Finding 2:  
 
Overall, a large majority of manager 
participants indicated expecting to 
make decisions before legal advice is 
given; but only half of manager 
participants indicated expecting to 
decide whether to follow legal advice.   

 
Unlike the manager participants, lawyers’ responses reflected a consensus of 

expectations on the four sub-findings.  All six lawyers indicated: perceiving requests for 

advice as managers seeking guidance; expecting managers to be comfortable questioning 

legal advice; expecting managers to consider legal advice and choose whether or not to 
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follow it; and expecting managers to consider and choose from among options or 

alternatives.  Combining the four sub-findings into a composite finding for the issue of 

making decisions, the overall finding for Research Question 2 for lawyers is that all 

lawyer participants indicated expecting managers to make decisions. 

Despite their expectation that managers are decision makers, a large majority of 

lawyer participants indicated perceiving some managers as seeking OGC’s permission to 

do something or wanting OGC to tell them what to do.  Moreover, a large majority of 

lawyer participants indicated perceiving some managers who feel required to follow 

OGC’s legal advice.  Further, a small majority of lawyer participants indicated perceiving 

some managers who do not question legal advice and who prefer receiving a “yes” or 

“no” answer rather than options or alternatives.  When these additional observations are 

combined it appears that a large majority of lawyer participants perceive some managers 

who do not want to make decision when obtaining legal advice; therefore, the finding for 

Research Question 2 is noted accordingly.        

Table 19, below, summarizes this finding, which will continue to be displayed in 

the subsequent tables of the four sub-findings for lawyers.  The data associated with this 

finding is summarized in Appendix G.  The four sub-findings are presented in the 

subsections that follow. 

Table 19. Finding 2: Composite of 2a – 2d (Lawyers) 
Research Question 2:  
 
What expectations do managers and 
lawyers have regarding decision making 
in the context of obtaining legal advice? 
 
 

Finding 2:  
 
Overall, all lawyer participants indicated 
expecting managers to make decisions; 
however, a large majority of lawyer 
participants indicated that some 
managers do not want to make decisions 
when obtaining legal advice. 
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A. Sub-findings for Research Sub-question 2a  
(Perception of Requesting Legal Advice)  
 

This sub-section presents the findings related to how participants view requesting 

legal advice from OGC.  In particular, it focuses on whether requesting advice is seen as 

seeking OGC’s permission to do something.  The expectations of managers are presented 

first, followed by the expectations of lawyers.  Each set of expectations is preceded by a 

table containing a statement of the research question and a statement of the major 

findings that correspond to that research question.   

1. Managers 

Table 20. Sub-finding 2a (Managers) 
Research Question 2:  
 
What expectations do managers and 
lawyers have regarding decision 
making in the context of obtaining 
legal advice? 
 
 
 
Sub-question: 
 
2a. How do they perceive 

requesting advice?   
 

Finding 2:  
 
Overall, a large majority of manager 
participants indicated expecting to 
make decisions before legal advice is 
given; but only half of manager 
participants indicated expecting to 
decide whether to follow legal advice.   
 
Sub-finding: 
 
2a. A large majority of manager 

participants indicated perceiving 
requesting legal advice as seeking 
guidance rather than permission.  

 
 A large majority of the managers (11 of 14) indicated that they did not view 

requesting legal advice as seeking OGC’s permission to do something.  These managers 

rejected the characterization of requesting legal advice as “permission” and offered their 

own way of describing their requests instead.  The following quotations are 

representative of how managers generally characterized requesting advice:  
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• “I think asking for advice is making sure that you’re doing the ethical and 

legal thing.”   

• “I perceive requesting advice as, I need guidance on how to do something or 

am I doing the right thing, not necessarily for requesting permission.” 

• “What it’s asking for is the best advice you can offer so that I can make the 

right decision.”   

One of these 11 managers explicitly referred to OGC as performing a staff 

function in responding that he did not consider requesting advice to be seeking OGC’s 

permission.  This manager, who holds an MPA degree, said:  

“That’s an interesting question.  I don’t think it’s ever crossed my mind 

that asking for help is asking for permission.  I view it almost exclusively 

as, you know, them being an appropriate staff agency to help me navigate 

through the issue.  I can’t, in all honesty, say that I’ve ever looked at it as 

asking for permission.”  

 Two of the 11 managers reacted strongly in rejecting the characterization of 

requesting legal advice as seeking OGC’s permission.   The first, a manager who runs a 

civil rights and diversity office, said:   

“It’s not permission to do something, ever.  It’s an interpretation or 

guidance.  I don’t go to them for permission.  That isn’t the kind of 

relationship I have with them; it’s business.  It’s: ‘In looking at this, do 

you read it this way or do you read it that way and how do we apply it to 

this situation?’” 
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The second manager, a retiree who worked in the area of regulating food safety, said:  “I 

did not look at OGC as our, let’s say, gatekeeper.  I didn’t look at them as our babysitter.  

I looked at them more as providing advice, but they weren’t telling us what to do. … I 

answered to the Secretary, I didn’t answer to OGC.”  

Among managers with a milder reaction to the permission question, two offered 

alternative terms for “permission” that seemed to suggest OGC advice was more than 

merely guidance.  The first manager, who works in the area of financial regulation, 

characterized the legal advice he receives as “concurrence” rather than “permission.”  He 

said:  

“We’re like, ‘Hey, we want to do X, Y, and Z.’ … It’s almost like asking 

permission, but I wouldn’t say ‘permission.’  I’d use the word 

‘concurrence’ ... we coordinate with them, but I don’t think we would seek 

their ... I don’t want to use the word permission.  I don’t think that’s right.  

They’re not an approval authority.  My director signs off on my actions 

and there’s a review process, but I would not characterize it as permission.  

That word is irksome.”  

The other manager, who works in the area of human resource management, said: “I see 

asking for advice as looking for consent.”  He then presented the following example to 

illustrate what he meant by consent: 

 “So if we’re gonna write [an internal] policy … I wouldn’t expect counsel 

to say, ‘Here’s all the details of how you should [do something].’  We’re 

gonna have people who are [subject matter] experts go through that… all 

the people that do that for a living and they’re gonna noodle through that 
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and come up with, ‘Here’s what we ought to do.’  Then I’m gonna give it 

to counsel and say, this is the body of work these people produced to 

change the way we do business.  Now I want you all to look at it from a 

legal perspective and tell me would that work in the legal framework.  So 

it’s not so much I want your permission to do it, I want you to review, give 

me your best advice, and say what they say at the end of the day, which I 

think is really nice terminology, they say: ‘It’s legally sufficient.’  So 

there’s nothing about permission in there.  That means what you’re 

proposing to do does not run counter to statute or policy.  It is within the 

boundaries.”     

It is important to note that these two managers who rejected the term “permission” and 

chose “concurrence” and “consent,” respectively, were referring to OGC reviewing 

proposals from them, which they considered to be part of obtaining legal advice from 

OGC.  This is likely indicative of the usual interactions these managers have with OGC.   

A minority of the managers (three of 14) responded either partially or fully in the 

affirmative to the permission question.  Two of these three managers responded that there 

are instances when they were seeking what amounts to permission, but not in all cases.  

In response to the permission questions, a manager who works in the area of financial 

management said:   

“When I’m asking for permission, yes.  Well, because I mean there are 

some instances when I’m actually asking for permission.  So for instance, 

this interview, I went and said, ‘Hey, is this something I can do or can’t 

do?’ … So there are times when I am asking permission.  In general, if it’s 
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not something where I’m truly trying to ask permission I don’t see it that 

way.  What I see it as is getting sound advice on things that I really don’t 

know about, that I don’t have in-depth knowledge on.”   

Similarly, a manager who works in an engineering environment said:   

“I don’t always perceive it as asking for permission.  I think … it’s a good 

check [on what we’re doing] … I think intrinsically we don’t want 

gatekeepers; but you have to ask yourself, ‘Do you want to have the 

gatekeeper now or do you want to be on the front page of the Washington 

Post?’  In that way, in some ways, yes, we do tend to be a little overly 

cautious simply because it takes ten times as long to get rid of bad 

publicity as you can take care of good publicity.”  

Only one manager responded fully in the affirmative to the permission question.  

When asked if she viewed requesting advice as seeking OGC’s permission, she said:  

“Yeah.  I think most people would say that here.  I can frame it however I want to, but 

I’m really asking them to tell me I can do this.  ‘Cus if they don’t tell me I can do it, I 

can’t do it.”  

The data associated with this sub-finding is summarized in Appendix H. 
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2. Lawyers 

Table 21. Sub-finding 2a (Lawyers) 
Research Question 2:  
 
What expectations do managers and 
lawyers have regarding decision 
making in the context of obtaining 
legal advice? 
 
 
 
Sub-question: 
 
2a. How do they perceive 

requesting advice?   
 

Finding 2:  
 
Overall, all lawyer participants indicated 
expecting managers to make decisions; 
however, a large majority of lawyer 
participants indicated that some managers 
do not want to make decisions when 
obtaining legal advice. 
 
Sub-finding: 
 
2a. All lawyer participants indicated 

perceiving requests for advice as giving 
guidance rather than permission; 
however, a large majority of lawyer 
participants indicated perceiving some 
managers expecting OGC to approve 
decisions or make decisions for them. 

  
All six lawyer participants interviewed for this study described themselves as 

advising managers on what the law allows or how the law can be interpreted, not giving 

approval to managers or telling them what they can or cannot do.  Many lawyers were 

adamant about not taking on what they see as managers’ responsibility for making a 

decision.  For example, one lawyer said: “I want to be available to them, but I’m not 

making their decisions.”  Another lawyer talked about not letting managers “dump” their 

problems on him; two other lawyers commented that managers have to take “ownership” 

of issues and “own” the decision.   

As to lawyers’ views of managers, only one lawyer said she would not 

characterize at least some managers as seeking OGC’s permission.  Instead, she offered 

the following description:  “I think they want to know that what they’re doing is okay and 

is not going to get them into trouble.  I guess I don’t necessarily see myself as the police 
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that they’re asking for permission from, but I do think people want to know they’re not in 

trouble.”   

The other five lawyers described at least some managers as coming to OGC for 

what amounts to permission.  One of these lawyers said: “Most of the managers that I 

have dealt with are asking for my approval of an action they’re about to take.”  The other 

four lawyers indicated that whether managers view requesting legal advice as seeking 

permission from OGC varies based on the manager.  In particular, lawyers classified 

managers into three different types: (1) managers who believe that OGC has to approve 

their actions; (2) managers who want OGC to tell them what to do; and (3) managers who 

are looking to OGC for guidance, but consider themselves to be the decision maker.  The 

first and second types were associated with managers viewing requesting legal advice as 

seeking permission from OGC. 

For the first type, —those who see requesting advice as more like requesting 

permission from OGC—the following quotations are representative of how lawyers 

described managers in this type: 

•  “Some folks really don’t want to do anything until they get our blessing or our 

go-ahead or our concurrence, so in those situations I suppose certain managers 

may feel as though they’re asking for permission.  … They actually want 

something from OGC saying, ‘Yep, you can go ahead and do that.’” 

•  “There’s a camp of managers that are coming to me only because they have to.  

Somebody told them, ‘You better run that past legal before you go any further.  

Go see what the lawyers say.’  And they’re just trying to kind of plow through 

things to get a signature out of me.”   
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For the second type, these four lawyers indicated that they considered this type of 

manager as trying to transfer responsibility for making decisions to them.  Representative 

quotations of how lawyers described managers in this type are as follows: 

• “There are a lot of folks who come in and basically want me to tell them what 

to do and I say, ‘I’m not gonna to do that.  I’m not the manager.’  I do, I tell 

them, ‘You’re the manager, you have to make this decision.  Ultimately, 

you’re responsible for it.  I’m not responsible for it.’ 

• “On the other end of the spectrum are the clients who really do want me to tell 

them what to do.  And that’s kind of a certain management approach 

personality type.  ‘Just tell me what to do.’   

Lastly, the following quotations are representative of how lawyers described managers in 

this third type—those who lawyers viewed as approaching requesting legal advice in a 

manner that demonstrates they are responsible for deciding what action to take after 

receiving advice: 

• “There are folks who’ve been assigned some task, they’re trying to complete 

that task and they’re out of their comfort zone from a legal or business 

standpoint and they’re looking for this honest kind of counseling, this give 

and take.”   

• “My best clients are the ones that bring me in early, that talk to me and tell me 

what’s going on, I discuss with them the different options and ramifications, 

but then they make the decision.” 

The data associated with this sub-finding is summarized in Appendix I. 
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B. Sub-findings for Research Sub-question 2b (Questioning Legal Advice) 

This subsection presents the findings related to whether participants indicated that 

managers are comfortable questioning legal advice.  The expectations of managers are 

presented first, followed by the expectations of lawyers.  Each set of expectations is 

preceded by a table containing a statement of the research question and a statement of the 

major findings that correspond to that research question.   

1. Managers 

Table 22.  Sub-finding 2b (Managers) 
Research Question 2:  
 
What expectations do managers and 
lawyers have regarding decision making in 
the context of obtaining legal advice? 
 
 
 
 
Sub-question: 
 
2b. What expectations do they have 

regarding questioning legal advice? 
 

Finding 2:  
 
Overall, a large majority of manager 
participants indicated expecting to 
make decisions before legal advice is 
given; but only half of manager 
participants indicated expecting to 
decide whether to follow legal advice.   
 
Sub-finding: 
 
2b. All manager participants indicated 

expecting to be comfortable 
questioning legal advice. 

 
All 14 manager participants indicated they are comfortable questioning legal 

advice.  Their responses demonstrated that the managers did not feel required to accept 

legal advice as given, but rather engaged lawyers about the advice.  Most of the managers 

attributed being comfortable with probing the lawyers about advice they disagreed with 

or believed may be incorrect to having respect and a rapport with the lawyers they work 

with.  For example, one manager was very candid in his comments.  He said: “It’s not all 

sweetness and roses.  I mean, we disagree. We respectively disagree on issues many 
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times.”   Later in the interview, he added, emphatically: “We don’t bow down to them; 

they’re part of the team.”   

One illustrative example comes from a manager working in the area of financial 

management, who calmly stated: “I don’t mind disagreeing.”  He noted that his 

background is in auditing contracts, so he is very comfortable going “back and forth” 

with lawyers when contracting issue arise.  He said: 

“On the contract side sometimes I disagree, but I make my case to them.  

Like I said, I don’t have a problem if I really think I’m right going against 

the lawyers.  That’s when maybe I think they’re being a little conservative.  

But they sit down and they hash it out with us, we go back and forth and 

normally we’ll come to an agreement in the end.  But it’s good rapport and 

the ability to not feel like, okay I’m questioning you but I’m not 

questioning your credentials, [what I’m questioning] is are you looking at 

it from an angle that might be too narrow.  If in the end they can convince 

me they’re not then I’ll listen to them.” 

This manager’s response was similar to two other managers who described working with 

lawyers to “hash things out” and one other manager who said in response to me asking 

about disagreeing with lawyers: “Normally there wasn’t any problem at all. … It’s very 

important to have a rapport with them.” 

Another example was offered by a manager who also works in the area of 

financial management.  She described a situation where she “pushed back” on legal 

advice she received, even though the advice was favorable for the agency.  The context of 

the situation involves a statute known as the Antideficiency Act, which prohibits agencies 
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from obligating funds in advance of appropriations.  In the quotation below she refers to 

violations of this statute in fiscal law speak as the “ADA.”67  If an agency determines that 

it violated the ADA, then it is required to report the violation to the President, Congress, 

and the Comptroller General.  She said:     

“We actually had an ADA case where, loved this lawyer, he was fantastic 

and he ruled that it was not an ADA, and my staff came back to me and 

explained it, and I’m like, ‘You know, I love the answer but I don’t know 

that I agree,’ and again I’m not a lawyer, but could we meet with him?  So 

we did and I went through my rationale and said if you just try and close 

the loop for me here so I can feel comfortable, and it turned out he 

couldn’t.  And he said, you know, you’re right, we need to make it a 

formal ADA.  So they listen, overall.  They don’t want to make mistakes 

either.” 

 One manager who holds both a JD and MPA, said: “Well, they may tell me, ‘no,’ 

but I always ask why and what are they using to tell me ‘no’.”  I followed up with him by 

asking whether he thought this was because of his legal training.  He responded: “Oh 

yeah.  I utilize it from a perspective of sometimes knowing the right questions to ask, 

knowing how to push back and when to push back, saying, ‘Okay, point to me the regs 

that say this.’”  Moreover, he suggested that having a law degree might give him an 

advantage over those who do not when it comes to questioning legal advice.  He said: “I 

think probably having a law degree I know to say a reg, or a policy, or a statute or things 

of that nature.  Someone who is not a lawyer may not know to ask for those things.”   

67 Not to be confused with the Americans with Disabilities Act, a more common usage of the acronym 
“ADA.”   
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 One manager described how disagreements between his group and OGC are 

elevated and resolved.  He said:  

“So we have to take their opinions as, I don’t want to say as guidance, but 

we have to take their opinions as the official interpretation.  However, if 

we disagree with that interpretation, then we can push back and raise it up 

until eventually someone goes, ‘No, that is it, and I’m sorry you disagree 

with it but that’s the way it is.’  And then you know, our Director would 

ultimately, if it got to that point, then goes, ‘Listen, this is OGC’s 

interpretation, so that’s it.’  Or they could say, ‘You know, I’m not sure 

you’re reading this right, I’d like you to go back and take a look at it 

again.”   

The one manager who responded that she felt that requesting advice was seeking 

OGC’s permission, nevertheless reported being comfortable with questioning legal 

advice.  In her work as a grants manager she said part of her job is to “push” lawyers to 

look beyond the text of statutes governing the grants when interpreting them and toward 

the broader purposes and objectives of the grants.  She commented: “All of these statutes, 

with some exceptions, they’re pretty sloppy.  They’re pretty sloppily written.  So you can 

interpret them in lots of different ways if you’re willing to push in the direction that you 

want to go.”  

The data associated with this sub-finding is summarized in Appendix J. 
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2. Lawyers 

Table 23. Sub-finding 2b (Lawyers) 
Research Question 2:  
 
What expectations do managers and 
lawyers have regarding decision 
making in the context of obtaining 
advice? 
 
 
 
Sub-question: 
 
2b. What expectations do they have 

regarding questioning legal advice? 
 
 

Finding 2:  
 
Overall, all lawyer participants indicated 
expecting managers to make decisions; 
however, a large majority of lawyer 
participants indicated that some managers 
do not want to make decisions when 
obtaining legal advice. 
 
Sub-finding: 
 
2b. All lawyer participants indicated 

expecting managers to be comfortable 
questioning legal advice; however, a 
small majority of lawyer participants 
indicated perceiving some managers 
who do not question legal advice. 

 
All six lawyers indicated that they were comfortable with managers questioning 

their advice and worked with managers who were comfortable questioning legal advice.   

Generally, they indicated that part of their role as lawyers is to be able to articulate to 

others why they interpret a statute or regulation a particular way.  As one lawyer said: 

“It’s not just a, ‘Because I said so.’”  For the four lawyers who divided managers into 

types, they attributed questioning legal advice to those managers in the third type—i.e., 

managers who do not consider requesting advice as seeking OGC’s permission.    

The six lawyers’ explanations for being comfortable with managers questioning 

legal advice differed slightly and were divided into two groups of three.  One group cited 

having a good working relationship with managers that allowed for “back and forth.”  

The second group focused more on acknowledging that the managers they work with 

have technical expertise that can inform their legal advice.  The following quotations are 

representative of the comments from the second group of lawyers:  
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• “It’s one of the good things about working with scientists is they ask a lot of 

questions and they’re not satisfied with just whatever you say and that’s it, 

right.  I’m used to it.  I actually don’t mind it at all.  It’s a good thing because 

they need to push back and make sure that maybe I’m not seeing something 

that I should be seeing, maybe I’m not considering an angle that I should be 

considering.  So I welcome that back and forth because I think that sometimes 

will crystallize things for me.  But yeah, I mean that happens all the time.”     

• “I think people always feel that they can challenge it, so there will be debates 

… So I think that will happen at all levels and with all managers because … 

we have program managers, people who have run a safety program, who have 

run a grants programs, they’ve stayed in job for a long time and so they have 

lived with laws and they have lived with their programs and they will have a 

sense in terms of what they think a better read might be on something, and so 

they’ll push back.”  

The data associated with this sub-finding is summarized in Appendix K. 

C. Sub-findings for Research Sub-question 2c (Following Legal Advice) 

This sub-section presents the findings related to the expectations manager and 

lawyer participants have regarding following legal advice.  The expectations of managers 

are presented first, followed by the expectations of lawyers.  Each set of expectations is 

preceded by a table containing a statement of the research question and a statement of the 

major findings that correspond to that research question.   
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1. Managers 

Table 24. Sub-finding 2c (Managers) 
Research Question 2:  
 
What expectations do managers and 
lawyers have regarding decision 
making in the context of obtaining legal 
advice? 
 
 
 
Sub-question: 
 
2c. What expectations do they have 

about following legal advice? 

Finding 2:  
 
Overall, a large majority of manager 
participants indicated expecting to make 
decisions before legal advice is given; but 
only half of manager participants 
indicated expecting to decide whether to 
follow legal advice.   
 
Sub-finding: 
 
2c. Half of all manager participants 

indicated expecting to be required to 
follow legal advice.   

 
On the issue of whether managers are required to follow legal advice, half of the 

manager participants (7 of 14) indicated perceiving being required to follow legal advice; 

the other half (7 of 14) indicated the opposite.  The former indicated simply being 

expected to follow the advice they received; the latter indicated being expected to 

consider (weigh) advice and then choose what to do next.  All manager participants (14 

of 14) indicated that they usually follow legal advice, including those who did not 

perceive being required to follow legal advice.     

Within the “required to follow” group, three managers indicated following legal 

advice in order to be legally compliant.  As one manager put it: “I think I’m the ultimate 

decision maker, within the law.  For me, I’m the ultimate decision maker, within the law.  

If the law dictates I should not step outside that line, I’m not doing it.”   

Two other managers in this same group had stronger reactions to the notion of not 

following legal advice.  One of these managers said:  “I’ve seen people reach out for 

legal advice and then ignore it.  It’s just ill conceived and just not smart.  You have an 
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expert here.  Why would you go against legal advice when their telling you what they 

think you need to know to make the best decision?”  This manager, who works in the area 

of civil rights and diversity, noted that a person ignoring legal advice “may end up losing 

[their] job.”   

 The second manager who had a strong reaction to the notion of not following 

legal advice, said: “Well, if they’ve given me legal advice that’s based on statute, no I do 

not feel I can reject it.”  Much later in the interview I asked her if it was “just advice” or 

really a decision.  She replied:     

“If they gave me advice on like what I would consider a policy issue I would say, 

‘Well thanks, but I respectfully don’t think that’s the direction we want to go in.’ 

… But if I’ve actually asked for legal advice, I better be prepared to take it.  

That’s the way I look at it. … If you’re getting a lawyer telling you, ‘no’ don’t do 

something, and then you go and you do it, and you find out you weren’t supposed 

to do it, you’re not gonna have too many people on your side when it’s time to 

defend yourself.  So I think you better heed the advice you’re getting if you ask 

for it. … I think when a lawyer gives you a piece of advice you should pay 

attention to it.  And I mean really advice, not just an off the cuff opinion.  If any 

lawyer gives you a piece of advice and you ignore it, I think you’re stupid, quite 

honestly.” 

In addition to this manager’s strong reaction, it is also important to note that she 

distinguishes between what she considers “policy advice” and “legal advice.”  Five other 

managers made a similar distinction between what they perceived as “business advice” or 

“policy advice” and “legal advice.”  All six managers deferred to OGC when lawyers 
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could point to a statute, regulation, or other piece of law as justification for why the 

manager should not do something.  

One manager in the “required to follow group” simply stated: “I can’t do 

something [OGC] doesn’t bless.”  Another manager acknowledged having to defer to 

OGC’s interpretations. 

In the “not required to follow” group of seven managers, six managers indicated 

that they were “free to take it or leave” and other closely worded phases expressing the 

same sentiment.  A different manager, who is now retired, reacted strongly, saying that 

“the lawyers weren’t managing us.”  Despite not being required to follow legal advice, all 

seven of these managers indicated that they usually followed legal advice because they 

typically agreed with the advice they received.  The following quotations are 

representative of how five of these seven managers expressed why they followed legal 

advice despite not being required to do so: 

• “I’ve found the advice I get to be pretty solid and generally sound, so I’m 

inclined to take it.” 

• “I’m close enough to it to see the thought and the deliberation that goes [on] 

behind it.” 

However, two other managers suggested that even though they could decide not 

to follow legal advice, they perceive too much risk in doing so.  One of these two 

managers said: “But, you know you take … its perilous when you cross your attorney 

though, even though technically you could, so we generally don’t do that.”  The second 

manager provided a richer response, which illustrates his concerns about not following 

legal advice and his deference to lawyers in the area of law.  He said:   
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“I get more frustrated when they don’t give me enough advice. … So 

advice is free for me to take or leave?  And I get a little frustrated with 

them because I said, ‘I don’t know enough to take it or leave it, I’m kinda 

counting on you to tell me, this is really in your best interest to do this and 

not do this, and here are the consequences of going left and right.’ Most of 

the time I can’t get them to be prescriptive enough for me.  You know, 

you better be careful what you ask for because if you’re gonna get pretty 

prescriptive advice, and it’s really good advice, and then you happen to 

ignore it, and you caught ignoring it, and then bad things happen to you, 

you’re in a corner.  But I’d rather have that really detailed, somewhat 

prescriptive advice upfront.” 

Following up, I asked if he’d ever gotten legal advice and then decided not to 

follow the lawyer’s recommendation.   He said: “No, because I see too much risk.  I just 

see way too much risk.”  Explaining, this manager stated: 

“The attorneys went to law school and passed the bar, right?  And they’re 

neck deep into statutes and regulations and they know the case law … And 

if I’m going to them to get advice, I’m going to them to get advice and I’m 

going because I don’t know.  I may know the programmatics of what I 

want to do, I may know the technical ins and outs of what I want to do, but 

I may not know the legal ramifications of what I want to do.” 

A large majority of manager participants (12 of 14) indicated not viewing lawyers 

as judges.  In response to questioning about whether they see lawyers more like judges or 

more like management partners, these manager participants chose the latter over the 
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former.  Included in this group of twelve managers was the one manager who holds a JD 

and MPA.  While he viewed OGC’s role as more a part of management, he suggested that 

“they probably would see themselves as more judicial in nature.”  The following are 

representative quotations of the responses from these managers:     

• “I see them as an advisor, a partner, peers, you know, that we work on issues 

together.”   

• “Part of management.  Definitely.” 

• “We work hand-in-hand.  They’re part of almost everything we do.”   

While stating that at his current agency lawyers are not perceived as judges, one 

manager did note that he experienced this perception at some agencies he’d worked at 

previously.  He said:  “In some places I’ve been there’s been this view, this is a legal 

opinion, that’s it, this is just the way it is, you’re wasting your time to have further 

discussion on it.”  This manager referred to this type of situation as OGC being 

“sanctimonious.”  Switching back to his current agency, he said, “We can’t have that 

here.”  His view of OGC was that they have “to be more of a business partner than just 

someone that renders legal advice.”  Concluding his thoughts, this manager said: “I don’t 

need a judge; I don’t need a judge at all.  I need someone that’s going to help me through 

the process, the right way, as quick as possible.”   

Despite a large majority of manager participants indicating that they did not view 

lawyers as judges, five of these same 12 managers indicated perceiving being required to 

follow legal advice.  This includes the manager who commented, above: ‘I don’t need a 

judge at all.”   

The data associated with this sub-finding is summarized in Appendix L. 
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2. Lawyers 

Table 25. Sub-finding 2c (Lawyers) 
Research Question 2:  
 
What expectations do managers and 
lawyers have regarding decision making 
in the context of obtaining legal advice? 
 
 
 
 
Sub-question: 
 
2c. What expectations do they have 

about following legal advice? 

Finding 2:  
 
Overall, all lawyer participants 
indicated expecting managers to make 
decisions; however, a large majority of 
lawyer participants indicated that some 
managers do not want to make 
decisions when obtaining legal advice. 
 
Sub-finding: 
 
2c. All lawyer participants indicated 

expecting managers to consider 
legal advice and choose whether or 
not to follow it; however, a large 
majority of lawyer participants 
indicated perceiving some 
managers who feel required to 
follow legal advice. 

 
With regard to whether managers are required to follow OGC’s advice, all six 

lawyers indicated that managers are free to decide whether to follow legal advice.  

However, with regard to the extent managers feel required to follow OGC’s advice, five 

lawyers indicated that some managers do and others do not.  Four of these five lawyers 

are the same lawyers who indicated previously that managers’ behavior varies based on 

the type of manager they are working with.  For types one and two (need OGC’s “sign 

off” and “tell me what to do”) the manager feels required to follow OGC’s advice; 

conversely, the third type of manager, who views legal advice as guidance, is likely to not 

feel required.   

All six lawyers noted that even managers who see themselves as deciding what to 

do after receiving legal advice usually follow OGC’s advice.  The following are 

representative quotations from lawyers: 
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• “I think by and large the managers follow OGC’s advice.” 

• “I expect them to make a reasoned decision and occasionally my clients have 

disagreed with me, and because of the business case they will do something 

different than what I’m recommending, but it is very, very, very rare that they 

do that.  Almost always they follow our advice.” 

• “What we do is we provide advice, and they can take the advice, but they 

don’t have to take the advice. … I think we often find ourselves in the 

situation where they’re taking the advice; but it is their decision.” 

One lawyer suggested that managers with more experience tend to be more 

comfortable deciding whether to follow OGC’s advice.  He stated:    

“I think that will depend on the experience of the manager.  Some of the 

more experienced managers are very comfortable saying, ‘Thank you for 

your opinion, I’m going to go a different direction.’  Some of the less 

experienced managers feel that if OGC doesn’t sign off on whatever 

course of action that they should try something different.”  

Similarly, a retired lawyer suggested that managers higher up the chain of command 

tended to be more comfortable deciding whether or not to follow legal advice.  He said: 

“I think it’s directly correlated to how high a manager is in the hierarchy.  

I think a first line supervisor often felt that if they defied or ignored the 

legal advice they were treading on thin ice.  On the other hand, an SESer, 

they were looking for options and some of them were risk takers, and I 

don’t think they felt obliged to follow legal advice, but simply to consider 

it.  Weigh it.”  
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When managers do choose not to follow OGC’s advice, one lawyer indicated that 

he considers the manager responsible for the consequences of that action as well.  He 

said: “They’re free to reject our advice or discard our advice, that’s their prerogative as 

managers.  They’ll just have to be accountable for that as managers if questions are asked 

down the road.”     

All six lawyer participants indicated that they do not view themselves as judges.  

In response to questioning about whether they see themselves more like a judge or more 

like a management partner, lawyer participants chose the latter over the former.  For 

example, one lawyer said: “Totally a management partner.”  Another lawyer suggested: 

“If you talk to twenty different [agency] lawyers, you would get a lot of different answers 

I think.”  He then went on to say, “I personally see myself more as a counselor and not a 

judge.  In other words, I try very hard to let them manage and I advise.  I try not to squash 

whatever their up to.”   

One lawyer elaborated the most about why he did not see himself as a judge.  In 

particular, he indicated that not viewing himself as a judge allows for a positive advisory 

interaction with managers.  He stated:  

“If the shoe was on the other foot and the roles were reversed, I would 

hate that. … Again, some people would prefer that, and in those cases I 

will [give them suggestions] and that’s the most I will ever do.  But no, I 

don’t consider myself to be the judge at all.  I think a positive interaction 

is just that, it’s an interaction.  It’s not them saying here’s the problem and 

me saying well here’s the solution.  That’s not a positive interaction.  A 

positive interaction is an interaction back and forth where they exchange 
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information with me, I ask questions and we explore different options, 

really, together.  And it sounds sort of hokey, maybe, but I do think that 

sort of interaction between a manager and an attorney, I think that’s the 

most effective way to get to the best result.” 

The data associated with this sub-finding is summarized in Appendix M. 

D. Sub-findings for Research Sub-question 2d (Options and Alternatives) 

This sub-section presents the findings related to the expectations manager and 

lawyer participants have regarding options and alternatives when receiving and providing 

legal advice, respectively.  The expectations of managers are presented first, followed by 

the expectations of lawyers.  Each set of expectations is preceded by a table containing a 

statement of the research question and a statement of the major findings that correspond 

to that research question.   

1. Managers 

Table 26. Sub-finding 2d (Managers) 
Research Question 2:  
 
What expectations do managers 
and lawyers have regarding 
decision making in the context of 
obtaining legal advice? 
 
 
 
Sub-question: 
 
2d. What expectations do they have 

pertaining to options and 
alternatives? 

Finding 2:  
 
Overall, a large majority of manager 
participants indicated expecting to make 
decisions before legal advice is given; but 
only half of manager participants indicated 
expecting to decide whether to follow legal 
advice.   
 
Sub-finding: 
 
2d. A large majority of manager 

participants indicated expecting to 
consider and choose from among 
options or alternatives. 

 
A large majority of manager participants (13 of 14) expressed a preference for 

being presented with options or alternatives to choose from rather than being told “No” if 
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an idea or proposed course of action was deemed by OGC to be inconsistent with the law.  

One manager said: “Legal’s famous in a lot of agencies for telling you what you can’t do, 

but the orientation here with our legal division is a little bit more telling us what you can 

do or how you can do something; how you can achieve something you want to achieve 

and be legally compliant.”   

Another participant, who works as a grants manager, said part of her job is to 

“push” lawyers to look beyond the text of statutes governing the grants when interpreting 

them and toward the broader purposes and objectives of the grants.  She said:  “All of 

these statutes, with some exceptions, they’re pretty sloppy.  They’re pretty sloppily 

written.  So you can interpret them in lots of different ways if you’re willing to push in 

the direction that you want to go.”   She reported that some lawyers she works with are 

“flexible” when interpreting law, while others are inflexible.  She commented:   

“Some individuals are simply more flexible and enjoy the interpretive 

part.  And they’re fun to work with.  Because they’ll say, ‘Oh, let’s see.  

You might be able to do that.  You know, if you did this, this, and this, we 

could justify that.’  And other people just say, ‘No, you can’t do that.’”   

Concluding her thoughts on interpreting law, she said: “The fun part is the creativity.  

Knowing it well enough to say, ‘Well, you know, we could go this far and perhaps get 

more out of it.   That’s the whole goal; to get as much out of the grant that you possibly 

can get without breaking the law.”     

 One manager expressly linked the notion of lawyers providing managers options 

and looking for alternative ways to interpret the law with the notion that OGC shares 

responsibility with managers for the agency being able to accomplish its mission.   His 
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comment is not presented because of its representativeness, but rather because of its 

uniqueness.  He said:   

 “Now, I think what you have to get out of our [OGC] is a little bit of a 

cultural mind shift.  So you gotta get them to say: ‘We too are responsible 

for advancing the mission of the organization.  So if we raise all these 

legal barriers and the agency can’t do its mission, that’s not good legal 

advice either.’  Because at the end of the day if I can’t get my mission 

done because you’ve raised one of these legal impediments to what I’m 

doing, that’s terrible legal advice.  I’m looking for: ‘Okay, we agree this is 

the mission, so we have to go do that … it’s a statutory responsibility.’  So 

if you keep putting barriers in my way to doing that you’re not helping 

me.  So that’s really terrible advice.  So you’re allowed to say, ‘We have a 

concern, we have a contrary view,’ but at the end of the day your advice 

comes in the form of options to execute the mission that are legally 

sufficient.  You can prefer one option over another, but your mandate is: ‘I 

need options that are legally sufficient to execute the mission.’  Giving me 

options that say you can have mission failure doesn’t do me any good.  

Most of the time, ‘No’ is not good enough.  It’s ‘No, but there are options’ 

or ‘No to the way you want to do it, but there are alternatives that let the 

agency’s mission get accomplished.”   

This manager was the only one to characterize the notion of lawyers providing options to 

managers as part of the lawyers’ responsibility to help the agency achieve its mission, 

which is beyond the idea that OGC is merely there to ensure legal compliance.   
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 Only one of the thirteen managers indicating a preference for lawyers presenting 

options noted that the lawyers he’s worked with do not present all the options that might 

be available.  He remarked: “They’ll just say, you know, if you do this there’s a chance 

the outcome won’t be good.  But I would rather they say, here are all the options, choose 

what’s best for you.” 

 Only one manager indicated a preference for receiving a “yes” or “no” answer to 

their questions.  This manager, who works in the area of diversity and civil rights, said 

that when he receives legal advice he just wants the “bottom-line.” 

The data associated with this sub-finding is summarized in Appendix N. 

2. Lawyers 

Table 27. Sub-finding 2d (Lawyers) 
Research Question 2:  
 
What expectations do managers and 
lawyers have regarding decision 
making in the context of obtaining 
legal advice? 
 
 
 
Sub-question: 
 
2d. What expectations do they have 

pertaining to options and 
alternatives? 

 
 

Finding 2:  
 
Overall, all lawyer participants indicated 
expecting managers to make decisions; 
however, a large majority of lawyer 
participants indicated that some managers 
do not want to make decisions when 
obtaining legal advice. 
 
Sub-finding: 
 
2d. All lawyer participants indicated 

expecting managers to consider and 
choose from among options or 
alternatives; however, a small 
majority of lawyer participants 
indicated perceiving some managers 
who do not want to choose from 
options or alternatives. 

 
 All six lawyer participants indicated they try to provide managers with options 

and alternatives as part of their legal advice and that some managers expect to receive 

options and alternatives.  Again, for the four lawyers who divided managers into types, 

171 
 



they attributed providing options and alternatives to those managers in the third type—

i.e., managers who do not consider requesting advice as seeking OGC’s permission.  The 

following quotations are representative of the comments lawyers made about providing 

managers with options and alternatives: 

• “I’ll say, ‘Well, here’s how I see things.’ ‘Here are some potential options for 

you.’  Here’s some things that could go wrong, and if they go wrong, here’s 

where that might go; here are some things that could go well for you.” 

• “I would prefer that somebody has an idea of where they want to go, is 

comfortable with making the ultimate decision, but is willing to explore and at 

least consider different options, because to me, that’s not only my job, but 

that’s what I bring to the table. … I can talk with them through different 

options.  And if they’re not willing to do that, on the one hand, or they just 

want me to tell them what to do, I don’t think that either of us are actually able 

to do our jobs most effectively.”   

  One lawyer referred to including options and alternatives in legal advice as 

“giving advice that can be heard.”  She explained that managers “don’t want to have a 

lawyer who comes into a meeting and every time somebody puts out an idea their answer 

is, ‘No you can’t do that.’”  Instead, she focuses on “understanding what the client’s 

needs are, what are they trying to achieve, and what are the flexibilities within the law 

that would allow them to achieve those goals, which ones might be more risky, in terms 

of a result.”  According to her, lawyers should  

“lay out the options for the client, to the extent that there are options, as 

opposed to just saying, “No you can’t do that. Or if you really do need to 
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say ‘No’, [say] ‘No you can’t do that, but here’s another approach that 

might help you get you where you want to go.”   

The data associated with this sub-finding is summarized in Appendix O. 

IV. Findings for Research Question 3  
(Role Expectations for the Manager-Lawyer Working Relationship) 
 

To address Research Question 3, I chose to combine the sub-findings for this 

finding, for manager and lawyer participants, respectively, in order to present a more 

holistic picture of the expectations about the closeness of the manager-lawyer working 

relationship.  Here, doing so presents a clear picture that both manager and lawyer 

participants expect to have a close working relationship with their respective 

counterparts. 

From the group of managers, a small majority of manager participants indicated 

expecting to work with lawyers in framing their legal questions.  Additionally, a large 

majority of manager participants indicated expecting to fully disclose information to 

lawyers when requesting legal advice.  Between timing requests for legal advice and 

disclosing information, it seems reasonable to consider being comfortable disclosing 

information is slightly more characteristic of a close relationship.  Therefore, in 

combining the two sub-findings into a composite finding for expectations regarding the 

closeness of the working relationship, the overall finding for Research Question 3 for 

managers is that a large majority of manager participants expect to have a close working 

relationship with lawyers.  Table 28, below, summarizes this finding, which will continue 

to be displayed in the subsequent tables of the two sub-findings.  The data associated with 

this finding is summarized in Appendix P.  
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Table 28. Finding 3: Composite of 3a – 3b (Managers) 
Research Question 3:  
 
What expectations do managers and 
lawyers have regarding the closeness of 
their working relationship in the context 
of obtaining legal advice? 

Finding 3: 
 
A large majority of manager 
participants indicated expecting to 
have a close working relationship 
with lawyers.  

 
From the group of lawyers, a clear consensus was that lawyers expect to have a 

close working relationship with managers.  All lawyer participants indicated expecting to 

work with managers to help frame their legal questions.  Moreover, all lawyer 

participants indicated expecting managers to fully disclose information when they request 

legal advice.  Combining the two sub-findings into a composite finding for expectations 

regarding the closeness of the working relationship, the overall finding for Research 

Question 3 for lawyers is that a large majority of lawyer participants expect to have a 

close working relationship with managers.  Table 29, below, summarizes this finding, 

which will continue to be displayed in the subsequent tables of the two sub-findings.  The 

data associated with this finding is summarized in Appendix Q. 

Table 29. Finding 3: Composite 3a – 3b (Lawyers) 
Research Question 3:  
 
What expectations do managers and 
lawyers have regarding the closeness of 
their working relationship in the context 
of obtaining legal advice? 

Finding 3: 
 
All lawyer participants indicated 
expecting to have a close working 
relationship with managers.  

 
A. Sub-findings for Research Sub-question 3a  

(Timing of Requests for Legal Advice) 
 

This sub-section presents the findings related to the expectations manager and 

lawyer participants have regarding the timing of requesting legal advice.  The 

expectations of managers are presented first, followed by the expectations of lawyers.  
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Each set of expectations is preceded by a table containing a statement of the research 

question and a statement of the major findings that correspond to that research question.   

1. Managers 

Table 30. Finding 3a (Managers) 
Research Question 3:  
 
What expectations do managers and 
lawyers have regarding the closeness 
of their working relationship in the 
context of obtaining legal advice? 
 
Sub-question: 
 
3a. What expectations do they have 

regarding the timing of requesting 
legal advice? 
 
 

Finding 3: 
 
A large majority of manager 
participants indicated expecting to 
have a close working relationship 
with lawyers.   
 
Sub-finding: 
 
3a. A small majority of manager 

participants indicated expecting 
to work with lawyers in framing 
their legal questions. 
 

 
 Manager participants’ responses to questions probing their preferred timing for 

engaging OGC lawyers reveal two groups.  The first group, a small majority of the 

managers (8 of 14) indicated that they prefer to engage lawyers early in order to receive 

help fleshing out their questions.  The second group, consisting of the other six manager 

participants, indicated that they prefer to engage lawyers after they have had a chance to 

think through issues so they can better frame their questions.  

 Those preferring early engagement described using it as an informal advice 

session.  This can also be seen in the following quotations from three other managers in 

this brainstorming group:  

• “Well actually I think they’re very good at initially helping us flesh it out.  So 

what normally happens is I’ll call and start asking questions and so they’ll sit 

me with somebody and we’ll talk it through and then they will advise me how 
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to flesh it out so that they can render an opinion.   So they’ll say, ‘Here’s what 

you need to do.  You need to do this, this, and this.’  And they’ll ask some 

questions, and say, ‘You’ve got to have all these questions asked and then you 

can write up something formal and send it to us and say can you please look 

into this.’  And so they help us help them help us.  Which is really good 

because then we’re not guessing at, ‘Okay you know what do I need to 

provide them.’  … They put a lot of time in before we actually sometimes 

even get to the formal request to help us formulate it correctly.”   

• “I’ll frequently start my discussion with an attorney… and say, ‘Hey, I don’t 

have a completely formed thought here, I don’t have a completely formed 

question, but these are the elements that are kinda rolling around in my mind.’  

And just kinda lay those out there and see if the question develops on its own 

during the conversation and nine out of ten times it will.  And I find it’s that, 

‘Here’s what I’m think about and here’s what I’m … ‘noodling over’ is one of 

my kinda favorite expressions, I’m noodling over this or I’m embroidering on 

this, and just say, ‘What do you think?”  That’s the easiest question.  ‘What do 

you think?’  Now, we find that that’s very effective.  Because then there’s no 

risk to the guy that’s responding either, no risk on the part of the respondent 

because you’re trying to formulate your thought and you formulate their ideas, 

so it’s not this very precise question where they have to give you this very 

precise answer.  Then they’re allowed to freelance a little bit in there answer 

too, so I find their comfort level goes up a lot because they can search a little 

bit.  And then we’re getting into the probing, you know, ‘Well what about’ or 
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‘What if’ and ‘Did you really mean,’ it’s all those proactive listening 

questions.  And then by the end of it we really … then we have the question.  

We can say, ‘Okay, that’s what we’re trying to get to. Now can I have an 

opinion on that?’”   

• “I certainly have a desired outcome, but on the other hand I also want to say, 

‘This is what I’m thinking about, can we talk about this?’  … ‘Hey, can we 

think this thing through a little bit’ or “Help guide me through some things 

either I need to think about or wickets that you know [of].’  Can it be a two-

way street as opposed to saying, ‘Oh, I just need a legal opinion’?”  

One manager said he preferred early engagement for a slightly different reason.  

He cautioned that a problem with developing “a high-level set of options” for resolving 

an issue in advance was that “sometimes you don’t realize none of those options are 

good.”   This same manager also made the following comments:  

“I’ve found that we take matters into our own hands, not realizing that we 

should have talked to the attorney first. … So bringing the attorney in 

upfront in many cases I think can be very helpful.  … I think they want to 

be engaged sooner than later.  I really think most attorneys like to be 

engaged earlier.”  

Managers indicating a preference for waiting before engaging lawyers pointed to 

different reasons.  Three of the six managers expressed a general sense of wanting to 

prepare before engaging lawyers, as reflected in the following representative quotations:   

• “I’m pretty methodical and I like to work through a problem as far as I can, 

and I like my staff to do that, before we go to ask for advice.” 
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• “I generally do research before I go to them. … I’ve examined it three 

different ways, that’s pretty much when I sit down with the attorneys and say, 

‘Help me with this.’”  

Two other managers expressed wanting to decide on a course of action before 

asking for advice.  One manager indicated that he usually develops a list of questions 

before engaging lawyers. 

The other manager in this group of six, who holds a JD and MPA, said that he 

prefers to discuss his questions with another employee on his staff who also has a law 

degree before going to OGC.  This response differed from the three other managers who 

also have employees with law degrees on their staff.  These other three managers 

supervise individuals with law degrees, but indicated that they do not utilize them to 

prepare before going to OGC with questions.  This suggests the manager with a law 

degree who consults with one of his own employees who also holds a law degree may 

have more to do with his own education rather than with managers having employees 

with law degrees under their supervision.   

The data associated with this finding is summarized in Appendix R. 
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2. Lawyers 

Table 31.  Finding 3a (Lawyers) 
Research Question 3:  
 
What expectations do managers and 
lawyers have regarding the closeness 
of their working relationship in the 
context of obtaining legal advice? 
 
Sub-question: 
 
3a. What expectations do they have 

regarding the timing of 
requesting legal advice? 

Finding 3: 
 
All lawyer participants indicated 
expecting to have a close working 
relationship with managers. 
 
 
Sub-finding: 
 
3a. All lawyer participants 

indicated expecting to work 
with managers in framing their 
legal questions. 

 
 All six lawyer participants indicated a preference for having managers engage 

them early in their decision making process.  As with the managers, the reasons for 

preferring early engagement involve a desire to help managers formulate questions and 

not wanting managers to lock into a particular course of action before receiving legal 

advice.  The following quotations are representative of the lawyers’ desire to be involved 

early so they can help managers think through issues.   

•  “In our office we’re comfortable with them coming to us early in the process 

while they’re still trying to figure out exactly what the question or issue is.” 

•  “One of the best things that management and attorneys can do is get together 

early in a process or problem solving situation.  I would say that’s probably 

the long pole in the tent.  When I think of the times when I’ve been able to 

provide meaningful, positive legal advice that impacted something, it’s 

because I was there early in the process, so that if management needed to 

correct in some way, it was a minor correction because they weren’t sort of far 

down the road.  And the reverse is also true.  I’d say some of the more 
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negative interactions we’ve had is when they’ve got something locked in 

stone and it’s ready to go on Monday morning, and I see it for the first time 

and say, ‘What are you doing, you’re going to get us all thrown in the 

slammer.’  And then everybody loses their mind.  I lose my mind, 

management … you know, because they’re right there, they’re ready to 

execute.  So I think that’s probably one of the strongest indicators of whether 

that relationship is going to go well or is going to go poorly, is how early on 

do you have that interaction.” 

•  “My approach usually is I want to be in on it early.  And that was one of the 

reasons I was always attending the morning meetings, so people knew me, 

they were familiar, and I would get a lot of, ‘Oh hey, I had this come up’ ... 

‘Oh hey, I’m thinking about this.’  

• “What I’d rather have is somebody come down and say, ‘Hey, here’s 

something that I’m thinking about, not exactly sure what I want to do here … 

Congress just passed this law, [the] statute’s not necessarily clear or gives me 

maximum discretion.  I’m thinking of different ways to exercise my 

discretion, how do I need to go about it?’  I think people prefer to engage in 

those kinds of discussions because I think it’s an opportunity to help shape in 

a more collaborative approach in terms of where we could go as opposed to 

somebody, if they think about it too much they may have one preferred 

pathway to get there and that pathway may not be the one that is as supported 

by the law, so sometimes those much more informal kinds of things work out 

much better.  The only caveat I have with that is if the question is too broad in 
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terms of what do you think I should do, and there’s no ownership. … It’s a 

fine line between ensuring that you’re working collaboratively as opposed to 

trying to run a program.  And what I’m always cautious about [is] we can 

provide advice, we can provide approaches, we can even provide 

recommendations, but I don’t want this to be, ‘Well, this is what Legal tells us 

to do.” 

The data associated with this finding is summarized in Appendix S. 

B. Sub-findings for Research Sub-question 3b (Disclosure of Information) 

This sub-section presents the findings related to the expectations manager and 

lawyer participants have regarding managers’ disclosure of information when requesting 

legal advice.  The expectations of managers are presented first, followed by the 

expectations of lawyers.  Each set of expectations is preceded by a table containing a 

statement of the research question and a statement of the major findings that correspond 

to that research question.   

1. Managers 

Table 32. Finding 3b (Managers) 
Research Question 3:  
 
What expectations do managers and 
lawyers have regarding the closeness of 
their working relationship in the context of 
obtaining legal advice? 
 
Sub-question: 
 
3b. What expectations do they have about 

the disclosure of information when 
requesting legal advice? 

 

Finding 3: 
 
A large majority of manager 
participants indicated expecting to 
have a close working relationship with 
lawyers.   
 
Sub-finding: 

 
3b. A large majority of manager 

participants indicated expecting to 
fully disclose information when 
requesting legal advice. 
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A large majority of manager participants (12 of 14) indicated that they fully 

disclose information when requesting legal advice.  The two other manager participants 

indicated that they partially disclose information when requesting legal advice.  One 

manager, who holds a JD and MPA, said that he prefers to “frame the issue” to avoid 

OGC “delving into policy” matters.  The other manager said that she finds it helpful to 

ask for advice in stages, a little piece at a time.  However, she assured me that “she’s 

never trying to game [OGC].”  Rather, she felt that if she gave too much information all 

at once it would slow them down.  Moreover, she stated that often times she doesn’t have 

to ask some questions based on the answers she’s already received. 

Among those managers in the majority, the following quotations are 

representative of the views expressed by this group: 

• “I don’t feel like I have to worry about that at all … I trust them and I have no 

reason to feel like I need to hide anything from them.  I’m very transparent 

with them because when I go I’m really looking for the best solution.  So, you 

know, if I hold something back, I may be holding something back that might 

impact their ultimate advice … so that to me would be, in most cases probably 

would be somewhat risky.  … Well because if I’m not giving them a complete 

picture they may be giving me a jaded answer. … They could come back later 

and say, ‘Oh, well if you told me that ….” 

• “They’ll keep pulling the string, pulling the string … the thing starts to 

unravel because the more questions they ask the deeper things get.  … It 

would really be best for people to just be straightforward and fully honest 

upfront.”   
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• “I want the real answer.  … I give ‘em everything I have.  No point hiding 

anything.”   

•  “I try to tell them everything because I want the best advice I can get.”  

•  “I think we should give them as much information so they can give us proper 

advice.”   

Four managers in the “fully disclose” group worried that not doing so would harm 

their working relationship with OGC.  For example, one of these managers explained: 

“I think that would really sour the relationship if we held anything back.  I 

mean, to be honest, sometimes we just have to let the chips fall where they 

fall … I think that if we intentionally held back information, they gave us 

an opinion on not all of the full facts, and then we use that opinion and we 

get dinged on it, I think that whoever held back the information would get 

slammed in a variety of administrative ways. … I mean ultimately the 

fault would not be on OGC on that one because they gave their best legal 

guidance with the information they had available to them.” 

The data associated with this finding is summarized in Appendix T. 
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2. Lawyers 

Table 33. Finding 3b (Lawyers) 
Research Question 3:  
 
What expectations do managers and 
lawyers have regarding the closeness 
of their working relationship in the 
context of obtaining legal advice? 
 
Sub-question: 
 
3b. What expectations do they have 

about the disclosure of 
information when requesting 
legal advice? 

 

Finding 3: 
 
All lawyer participants indicated 
expecting to have a close working 
relationship with managers.   
 
 
Sub-finding: 

 
3b. All lawyer participants indicated 

expecting managers to fully 
disclose information when 
requesting legal advice. 

 
All lawyer participants indicated that they prefer for managers to give them 

complete information rather than withhold information.  All of the lawyers felt strongly 

about receiving the “full picture” and provided extensive responses to this question.  

Therefore, I have included quotations from each of the lawyer participants, below.  Four 

are presented first, followed by the other two, because the latter also specifically 

indicated that managers do not always disclose all the information that lawyers felt they 

needed to effectively perform their role.  The quotations are as follows:       

• “I expect them to give me the entire story … because we regularly remind 

managers that we cannot give accurate legal advice if we are not given all the 

facts.  And there are times when a manager either intentionally or even 

accidentally leaves out certain pertinent facts and we later learn of them … 

and we say, ‘Well, you know that changes our opinion.’  And as managers get 

more experienced they realize that it’s better to give OGC too much 

information rather than too little.” 
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• “First of all, I try to gather all the information that I can before I give the 

advice because a lot times I’ve found that I get bits and pieces and maybe a 

portion of the big picture.  So, when somebody comes to me with a question I 

try to make sure that I have the full picture of what’s going on, what the 

context is, and what the question is, ‘cus often times that’s not the case 

upfront.  So that’s the first thing I try to do.  … One of the other principles I 

have is I’m just completely upfront with them and I expect them to be 

completely upfront with me.  …  But, you know, I can’t do my job effectively 

if I don’t have the full picture, and ultimately it’s not going to serve them 

because I’m going to end up giving them bad advice.  So, I mean I think that’s 

the most important thing, that we’re just open with one another.”    

• “My approach generally would be to get the facts, get all the facts, because a 

lot of times people don’t want to give you all the facts, they just want to give 

you enough to get the answer that they’re looking for.” 

• “Honesty and full disclosure.  I mean tell me the whole picture.  I can’t help 

you if I’m not getting it.  If I’m only getting a piece, I can’t give you the best 

information that I can.  That to me is most essential. … The best thing that 

they can do is ensure I’ve got a full picture of what they’re trying to 

accomplish and why, with all the information that they know, because I can 

provide the best advice that way.  If they’re not giving me a full picture [it] 

doesn’t work out.”  

Two lawyer participants indicated that while they want managers to fully disclose 

information, there are managers would do not meet their expectations.  
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• “I expect them to be honest … I hoped they’d be honest, but they often times 

weren’t; or, they weren’t candid, would be a better way … they weren’t 

candid versus honest. … They would withhold facts or spin facts in such a 

way as to paint an overly kind picture of their own actions, let’s say. …  

Sometimes I would fact check or ask another source to kinda confirm that ... 

that’s an accurate depiction of the scenario of the situation. … After doing 

some fact checking, I would not confront them about it, but typically I would 

kind of modify my advice, or modify the course of action I might recommend 

to the manager after finding out that the facts or considerations were a little bit 

different than the way they described them?” 

• “Uh, I expect that sometimes they’re not.  But I really try to create an 

atmosphere where they can open up … by trying to create a kind of a dialog 

that can indicate to them that I’m not here to get them.  There sometimes is 

this confusion about, are you here to explain the rules, or are you here to 

enforce the rules, especially with lower level managers who aren’t used to 

working with attorneys.  SESers have some background, they sort of 

understand they can talk to me, but sometimes a first-level supervisor will 

come in real kinda fidgety and hesitant, and so I try to create that atmosphere 

that says, ‘I’m just here to give you advice and help you come up with a 

solution.  I’m not here to call the IG on you.” 

The data associated with this finding is summarized in Appendix U. 
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V. Findings for Research Question 4 
(Role Expectations Associated with Being a “Client” of OGC) 
 

This section presents the findings related to the expectations manager and lawyer 

participants associated with being a “client” of OGC.  The expectations of managers are 

presented first, followed by the expectations of lawyers.  Each set of expectations is 

preceded by a table containing a statement of the research question and a statement of the 

major findings that correspond to that research question.   

A. Managers  

Table 34. Finding 4 (Managers) 

Research Question 4:  
 
What expectations do managers 
and lawyers associate with being a 
“client” of OGC? 

Finding 4: 
 
A small majority of manager participants 
associated expecting timely responses to 
their questions and good communication 
with being a “client” of OGC.   

 
All manager participants (14 of 14) indicated that they perceive themselves as 

clients of OGC.  In every interview except one, managers either referred to themselves or 

managers generally as “clients” of OGC or affirmed that term when asked.  One manager 

referred to himself as a “customer” throughout his interview, but equated the term 

“customer” with the term “client” when asked.   

Managers who referred to themselves as clients tended to stick with that term 

throughout the interview.  However, three managers switched back and forth between 

“client” and “customer,” using the terms interchangeably.  For example, one manager 

said: “I am a client of theirs.  I’m a customer.  I use up their services.”   

Eight managers indicated viewing themselves as clients of OGC without also 

viewing the agency or the head of the agency as OGC’s client.  Three managers indicated 
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seeing both themselves and the agency as clients of OGC.  One manager said: “These 

guys are representing the organization.”  Yet, throughout the interview he referred to 

managers as clients of OGC.  For example, he stated: “Well, generally, the staff attorneys 

are pretty well engaged with their clients here.”  Another manager, who holds a JD and 

MPA but does not practice law, also did not distinguish between himself being a client 

and the agency being a client.  In response to probing about whether he viewed himself as 

a client, he stated:  “Clearly they are the lawyers for the agency; we’re their clients.”  A 

third manager indicated that he viewed himself and the agency as OGC’s clients, but that 

OGC made him feel like he was their client.  He said:  

“Well, I guess I’d have to say both, but I think both regions I’ve worked 

with have done a pretty good job of making me feel and understand that 

I’m the client and they really are trying to meet my needs.  So, I think 

generally speaking it works okay, so I think more often than not I feel like 

the message I’m getting is that I’m their client and that they’re trying to do 

their best to meet my needs.”   

These managers did not appear to see a contradiction between them being OGC’s clients 

and the agency being OGC’s client.     

 One manager who viewed herself as a client of OGC indicated that the lawyers 

she works with refer to her as a client.  Moreover, she expressly equated being a “client” 

with being a “customer,” explaining that the term “client” was simply the word lawyers 

use to refer to their customers.  When I asked her if she accepted the term “client,” she 

said: “Oh absolutely.  You know, I accept that ‘cause it’s a legal term. … I am a customer 

and they consider, in the legal world, a customer’s a client.”     
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 Three managers indicated perceiving some disagreement between their view and 

OGC’s view of who is OGC’s client.  Two of these managers indicated that while they 

see themselves as clients, they believe OGC sees its role as protecting the interests of the 

agency above a manager’s own particular interests.  The comments of these two 

managers illustrating this perspective are as follows:   

•  “We see ourselves as the customer, the client of the lawyer, but I think the 

attorney is always gonna be thinking about the agency. … If an executive is 

doing something that is inappropriate or thought to be inappropriate, it is the 

executive who put themselves and the agency at risk.  The attorney’s gonna 

come to the table and make sure the agency’s okay.  I think that’s why they 

were hired.” 

• “I think they have more of a Departmental point of view rather than the 

individual thing, because they know the consequences sometimes are gonna 

go right to the Secretary. … I think they view us as clients, I do.  But we’re 

just not as big a fish as the Department overall.”      

Similarly, another manager indicated that he viewed himself as a client or customer of 

OGC, but noted that his OGC expressly told him they did not view him as their client.  

He commented: “So, I’ve actually had this talk with them.  I see myself as a client or a 

customer.  And they’ve made it very clear that they view the client, customer, as the U.S. 

Government as a whole.”  Continuing, this manager stated that his OGC has told him: 

“We’re here to make sure the U.S. Government doesn’t do anything wrong.”  He referred 

to his OGC’s position as, “a nuanced distinction, but it’s an important one.”  When I 

asked him how he felt about this distinction, he stated: “I think it’s probably right.  That’s 
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why they exist is to make sure the U.S. Government doesn’t do something wrong.  I’m 

just not always happy by it, but I mean you’ve got to respect the process.”          

The one manager who indicated a preference for the term “customer” was a 

Senior Executive who was hired from the private sector without prior federal government 

experience and had the least amount of government experience among the manager 

participants.  He exclusively referred to himself throughout the interview as a customer.  

When asked directly if he viewed himself as a client or customer of OGC, he said “either 

one,” but then continued to use the term “customer” when referring to himself in relation 

to OGC.  This manager described having quarterly meetings with OGC, which he 

referred to as “customer-supplier alignment meetings,” a term he brought to his 

organization from the private sector.  Additionally, this manager said of OGC: “For the 

most part, they are providing advice and insight and guidance.  How they do that is a 

customer service issue.” 

Expectations manager participants associated with the term “client” did not refer 

to legal obligations lawyers owe clients, such as duties of loyalty and confidentiality.  

Instead, managers cited to two concepts in combination, responsiveness and 

communication, as associated with being a client of OGC.  Nine of the 14 managers cited 

expecting lawyers to respond to their questions in a timely fashion and cited expecting to 

have good communication with lawyers as important aspects of their relationship with 

lawyers.  Two of the 14 managers cited expecting to have good communication, but did 

not cite responsiveness.  One manager cited responsiveness, but did not mention good 

communication.   
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The following are representative quotations from these managers who cited to 

responsiveness and communication (one example of each, followed by an example where 

the two concepts are intertwined): 

• “I see that as a relationship that anybody should have.  When you ask a 

question you should get some sort of feedback.  Even like, ‘Got it.’ ‘Working 

it.’  That’s feedback.”    

• “If you write OGC for an answer, there’s some attorneys that come back who 

are very clear and concise with their wording so good that it makes sense to 

the average person, then there others that will send you something back that it 

would take another lawyer to help interpret it for you before you really 

understood what they were saying because of legalese sometimes, or the over 

use of legalese. ….  So much of our interaction depends on our ability to 

communicate clearly and concisely.” 

One manager who cited to responsiveness and communication, in a comment that 

illustrates how the two concepts can be intertwined, said: “I do expect that lawyers will 

be responsive.  I think, in my 11 years in the government, I’ve not met too many lawyers 

when I didn’t pick up the phone and ask a question that they didn’t respond back.  I don’t 

think I’ve ever met one yet.”  Continuing, this same manager explained why he thought 

managers sometimes complain that OGC takes to too long to respond, which he 

considered, at times, a misunderstanding.  He stated:  

“What drives them to slowness is when they get deep into the problem.  

You may see the process as slow to you, but they’re actually doing what I 

consider in some cases very thorough research.  But what they could do 
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better is let me know, ‘I’m at juncture A, I’m at juncture B, I know I 

haven’t talked to you in two weeks, but here’s the status.  I’m gonna go 

back to my research.’”   

One manager who perceived himself as a client of OGC, but acknowledged that 

OGC viewed “the U.S. Government as a whole” as their client, also associated timeliness 

with being a client of OGC, but in a different way.  For him, there was an expectation of 

being patient for a response and getting “the right answer” with being a client of OGC.  

He stated: “We’d rather be late and right than on time and wrong.”  Another manager 

also expressed having to be patient with OGC, but her sentiment indicated being 

displeased by it.  She commented:  “Time is relative for you attorneys.  You can’t push 

you guys too far. … Most of our work is time sensitive, but the lawyers hold the trump 

card on that.  If you need time to research something, we may be banging our heads 

against the wall, but [we have to wait].”  

The data associated with this finding is summarized in Appendix V. 

B. Lawyers 

Table 35. Finding 4 (Lawyers) 

Research Question 4:  
 
What expectations do managers 
and lawyers associate with being 
a “client” of OGC? 

Finding 4: 
 
All lawyer participants associated 
expecting managers to align their 
interests to those of the agency with 
being a “client” of OGC.   

 
 All six lawyer participants indicated that they perceive managers as their clients, 

to varying degrees.  In every interview, lawyers referred to managers as clients.  A retired 

lawyer who had practiced labor and employment law reported perceiving his clients as 

managers in the agency’s human resources office.  Another lawyer who practices 
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procurement and fiscal law referred to managers throughout the interview as “my 

clients.”   

Two lawyers used the term “ultimate client” to distinguish others from managers, 

whom they considered to be clients, but apparently a lower priority.  The first lawyer said 

she viewed the population the agency serves as her “ultimate client.”  A second lawyer 

stated he considers that head of his agency his “ultimate client.”   

A common theme in all six of the lawyer participant’s responses was that they 

consider managers as clients as long as managers’ interests are aligned with the agency or 

head of the agency.  For example, one lawyer put it most succinctly, stating: “To the 

extent that [head of the agency’s] managers are acting as his agents and in furtherance of 

his goals, we consider them to be our clients.”  Two other lawyers gave more elaborate 

responses that illustrate the degree to which they perceive managers as their clients and 

note the centrality of the “who’s the client” question for government lawyers.  Their 

responses are presented below:      

• “That’s one of those questions that people talk about all the time.  ‘Who is the 

client?’  Do we treat them as clients?  We treat them as people who ask 

questions of us, seek our advice, expect a professional interaction, expect 

timely responses, expect quality from us.  In that way they are a client.  They 

have a need that needs to be addressed.  And so in terms of looking at a 

professional relationship as attorney-client, in the softest sense that’s what I 

mean by that.  In terms of, is the individual manager who comes to me for 

advice my client in the same way as somebody who is a paying private sector 

attorney for services?  No.  That doesn’t mean that if one manager tells us that 
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this is what they want to do that’s the only thing we think needs to get done.  

If we think there’s a better approach, if we think that what they’re doing is not 

in the best interest of the Department or the Government, those are questions 

that we raise forward.” 

• “I mean that’s … law review articles have been written on that, right.  So I 

mean it depends on the situation.  … I mean for the most part, I see them as 

my clients.  Although that being said, there are times, particularly when the 

lower level managers come to my office, there are certainly times during 

conversations where I’ll remind folks that look I’m the agency’s 

representative; I’m not your personal representative.  I don’t obviously say 

that every time somebody comes to my office, but it will be dependent on the 

particular situation. … I will explain to them, just for sake of clarification, 

‘I’m not your lawyer, I’m the agency’s lawyer.’ … I do that if they’re 

presenting me with an issue that appears as though maybe the interests of the 

agency and the interests of the manager might diverge or have diverged. … In 

my opinion, our job is to work together with management to get to a solution 

that best serves the agency, and I think for the most part, managers here, at 

least that I’ve dealt with, their interests are aligned pretty well with the 

agency’s interest.  I can’t recall a situation where I’ve thought, this person is 

trying to do something that is at odds with what the agency is trying to do.”    

The data associated with this finding is summarized in Appendix W. 
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VI. Chapter Summary 

This chapter has presented the study’s findings for the four guiding research 

questions (and sub-questions).  Each finding was presented in order, along with the 

corresponding research question.  For each finding, the major role expectations of both 

managers and lawyers were given, as well as a discussion of the participants responses 

that indicated the particular expectations.  Table 36, below, presents all of the guiding 

research questions and all of the major findings together. 
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   Table 36. Findings 1 – 4 (Managers and Lawyers) 
Research Question 1:  
 
What expectations do managers and 
lawyers have regarding the 
organizational arrangement for obtaining 
legal advice? 

Finding 1:  
 
(Managers): A small majority of manager 
participants indicated being expected to 
obtain objective legal advice and expecting 
lawyers to provide objective legal advice.   
 
(Lawyers): All lawyer participants indicated 
being expected to provide objective legal 
advice and expecting managers to obtain 
objective legal advice.   
 

Research Question 2:  
 
What expectations do managers and 
lawyers have regarding decision making 
in the context of obtaining legal advice? 
 
 
 
 
 
 
 
 
 
 
 
Sub-questions: 
 
2a. How do they perceive requesting 

advice?   
 

Finding 2:  
 
(Managers): Overall, a large majority of 
manager participants indicated expecting to 
make decisions before legal advice is given; 
but only half of manager participants 
indicated expecting to decide whether to 
follow legal advice.   
 
(Lawyers): Overall, all lawyer participants 
indicated expecting managers to make 
decisions; however, a large majority of 
lawyer participants indicated that some 
managers do not want to make decisions 
when obtaining legal advice. 
 
Sub-findings: 
 
2a. (Managers): A large majority of manager 

participants indicated perceiving 
requesting legal advice as seeking 
guidance rather than permission. 
 
(Lawyers): All lawyer participants 
indicated perceiving requests for advice 
as giving guidance rather than 
permission; however, a large majority of 
lawyer participants indicated perceiving 
some managers expecting OGC to 
approve decisions or make decisions for 
them. 
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   Table 36. Findings 1 – 4 (Managers and Lawyers) (Continued) 
2b. What expectations do they have 

regarding questioning legal advice? 
 
 
 
 
 
 
 
 
 
 
2c. What expectations do they have 

about following legal advice? 
 
 
 
 
 
 
 
 
 
 
2d. What expectations do they have 

pertaining to options and 
alternatives? 

2b. (Managers): All manager participants 
indicated expecting to be comfortable 
questioning legal advice. 
 
(Lawyers): All lawyer participants 
indicated expecting managers to be 
comfortable questioning legal advice; 
however, a small majority of lawyer 
participants indicated perceiving some 
managers who do not question legal 
advice.  

 
2c. (Managers): Half of all manager 

participants indicated expecting to be 
required to follow legal advice.   
 
(Lawyers): All lawyer participants 
indicated expecting managers to consider 
legal advice and choose whether or not to 
follow it; however, a large majority of 
lawyer participants indicated perceiving 
some managers who feel required to 
follow legal advice. 
 

2d. (Managers): A large majority of manager 
participants indicated expecting to 
consider and choose from among options 
or alternatives. 
 
(Lawyers): All lawyer participants 
indicated expecting managers to consider 
and choose from among options or 
alternatives; however, a small majority of 
lawyer participants indicated perceiving 
some managers who do not want to 
choose from options or alternatives. 
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   Table 36. Findings 1 – 4 (Managers and Lawyers) (Continued) 
Research Question 3: 
 
What expectations do managers and 
lawyers have regarding the closeness of 
their working relationship in the context 
of obtaining legal advice? 
 
 
 
 
 
Sub-questions: 
 
3a. What expectations do they have 

regarding the timing of requesting 
legal advice? 

 
 
 
 
 
 
 

 
3b. What expectations do they have 

about the disclosure of information 
when requesting legal advice? 

 

Finding 3: 
 
(Managers): Overall, a large majority of 
manager participants indicated expecting to 
have a close working relationship with 
lawyers. 
 
(Lawyers): Overall, all lawyer participants 
indicated expecting to have a close working 
relationship with lawyers. 
 
Sub-findings: 
 
3a. (Managers): A small majority of manager 

participants indicated expecting to work 
with lawyers in framing their legal 
questions. 
 
(Lawyers): All lawyer participants 
indicated expecting to work with 
managers in framing their legal 
questions. 

 
 
3b. (Managers): A large majority of manager 

participants indicated expecting to fully 
disclose information when requesting 
legal advice. 
 
(Lawyers): All lawyer participants 
indicated expecting managers to fully 
disclose information when requesting 
legal advice. 

Research Question 4:  
 
What expectations do managers and 
lawyers associate with being a “client” of 
OGC? 

Finding 4: 
 
(Managers): A small majority of manager 
participants associated expecting timely 
responses to their questions and good 
communication with being a “client” of 
OGC.   
 
(Lawyers): All lawyer participants associated 
expecting managers to align their interests to 
those of the agency with being a “client” of 
OGC.   
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CHAPTER 6 
 

SUMMARY, CONCLUSIONS, AND FUTURE RESEARCH 
 
I. Chapter Overview 

This final chapter is divided into four sections, including this section.  In the 

following section I summarize and discuss the findings for this study.  Within this 

summary of findings section, there are four sub-sections that present and discuss the four 

guiding research questions and the literature propositions and findings that correspond to 

each of those questions.  Each sub-section includes a table containing the literature 

proposition, the corresponding research question, and the major finding.  The subsequent 

section presents my overall conclusions for this study.  Lastly, this chapter concludes 

with a section providing some suggestions for future research on exploring the role of 

federal managers when obtaining legal advice from OGC. 

II. Summary of Findings 

This summary of findings section is divided into four sub-sections organized 

around four main role expectations areas (the major findings), which correspond to the 

agency lawyer literature themes and the corresponding research questions (including sub-

questions, sub-propositions, and sub-findings).   The four main role expectations areas 

pertain to the organizational arrangement for obtaining legal advice, making decisions, 

the manager-lawyer working relationship, and expectations associated with being a 

“client” of OGC.   

A. Role Expectations Regarding the Organizational Arrangement for 
Obtaining Legal Advice  
 

The first major findings of this study (Finding 1) are that managers are expected 

to obtain objective legal advice and lawyers are expected to provide objective legal 
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advice.  Overall, a small majority of manager participants and all lawyer participants 

indicated that being separated was important for legal advice to be objective.  Finding 1 is 

consistent with the agency lawyer literature’s proposition that lawyers should be in the 

general counsel’s chain of command rather than reporting to a manager.   

Table 37. Role Expectations Regarding the  
Organizational Arrangement for Obtaining Legal Advice 

Literature Proposition 1:  
 
Agency lawyers should be 
organized in the general 
counsel’s chain of 
command, rather than 
reporting to managers, so 
lawyers can provide 
objective legal advice. 

Research Question 1:  
 
What expectations do 
managers and lawyers 
have regarding the 
organizational 
arrangement for 
obtaining legal 
advice? 

Finding 1:  
 
(Managers): A small 
majority of manager 
participants indicated 
being expected to obtain 
objective legal advice and 
expecting lawyers to 
provide objective legal 
advice.   
 
(Lawyers): All lawyer 
participants indicated 
being expected to provide 
objective legal advice and 
expecting managers to 
obtain objective legal 
advice.   

 
As can be seen in Table 37, above, the agency lawyer literature posited that 

lawyers should be organized into a centralized unit within the agency so they can provide 

objective (unbiased) legal advice.  The concern about biased advice arose for the notion 

that managers may exert undue influence over lawyers if they supervised them.  The idea 

here was that a lawyer would worry about pleasing the manager rather than giving 

objective advice.  Woodall’s position in 1937 that agency lawyers should be organized in 

the general counsel’s chain of command, rather than reporting to managers, so that they 

can provide objective legal advice, was reaffirmed by the Second Hoover Commission in 

1955 and the ACUS response to the NPR report in 1995.  These and other prior observers 
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reasonably concluded that a lawyer might worry about receiving a negative performance 

evaluation if legal advice was provided that did not favor the manager’s desired outcome 

or position.    

It is also useful to note that three participants (two managers and one lawyer) 

expressed concern that if lawyers were to be within a program office, as opposed to 

OGC, the lawyer would “go native,” losing his or her objectivity and apparently 

diminishing the value of the legal advice.  It is unclear whether the notion of preventing a 

lawyer from “going native” was contemplated by prior observers or intended by the 

broader assertion that lawyers should be independent in their thinking.   However, such a 

concern does seem sufficiently different from desiring to please a manager and receive a 

positive performance evaluation to warrant mentioning here.    

Finding 1 suggests that managers share this concern about obtaining objective 

legal advice.  A small majority of manager participants and all lawyer participants 

indicated a preference for managers to remain separate from lawyers in order for them to 

obtain legal advice that would not be (or perceived to be) biased.  Thus, the role 

expectation regarding the organizational arrangement for managers, held by both 

manager and lawyer participants, is that managers should obtain objective legal advice.  

Manager and lawyer participants appear to have complementary role expectations for 

themselves and each other regarding the organizational arrangement.    

While I had assumed lawyer participants would prefer being centralized in OGC, 

I had expected more than one manager participant to indicate preferring a different 

arrangement.  I was somewhat surprised that more managers would not want greater 

control over their legal resources.  Yet, the notion that lawyers need to be “independent” 
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and of legal advice coming from OGC being “objective” appear to have persisted for at 

least the past 75 years.  This suggests that the roles of managers and lawyers being 

separated within the organization, as well as this separation purportedly leading to 

objective legal advice, are structures and concepts that have been institutionalized.  

Therefore, there appears to be support for the literature proposition and for extending the 

proposition to include the expectation that managers obtain legal advice that is objective.  

B. Role Expectations Regarding Making Decisions When Obtaining  
Legal Advice 

 
The second major finding of this study is that, overall, a large majority of 

manager participants indicated expecting to make decisions before legal advice is given, 

but only half of these managers indicated expecting to decide whether to follow the 

advice.  Conversely, all of the lawyer participants indicated expecting managers to 

consider OGC’s advice and decide for themselves whether to follow it, yet a large 

majority of these same lawyers indicated that some managers do not want to make 

decisions when obtaining legal advice.  Thus, there appears to be a lack of consensus 

between the two groups.  While lawyer participants want managers to be decision makers 

throughout the advisory process and expressed not wanting to usurp what they see as 

managers’ ultimate responsibility, half of the manager participants perceived not being 

able to decide not to follow legal advice.  Lawyers’ expectations are consistent with the 

agency lawyer literature, but managers’ expectations appear to be somewhat inconsistent 

with the proposition that lawyers not be seen as deciders.  This suggests that additional 

research in this area is warranted.  Table 38, below, summarizes the finding and sub-

findings for this role expectation area. 
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Table 38. Role Expectations Regarding Making Decisions  
When Obtaining Legal Advice 

Literature Proposition 2:  
 
Lawyers should be seen 
as advisors, not deciders. 
 
 

Research Question 2:  
 
What expectations do 
managers and lawyers 
have regarding decision 
making in the context 
of obtaining legal 
advice? 

Finding 2:  
 
(Managers): Overall, a large 
majority of manager 
participants indicated 
expecting to make decisions 
before legal advice is given; 
but only half of manager 
participants indicated 
expecting to decide whether 
to follow legal advice.   
 
(Lawyers): Overall, all 
lawyer participants indicated 
expecting managers to make 
decisions; however, a large 
majority of lawyer 
participants indicated that 
some managers do not want 
to make decisions when 
obtaining legal advice. 
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Table 38. Role Expectations Regarding Making Decisions  

When Obtaining Legal Advice (Continued) 
Sub-propositions 
(contested): 
 
OGC should not be able 
to “veto” managers’ 
proposals. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Managers usually are 
not in a position to 
question OGC’s legal 
conclusions. 
  
 
 
 
 
 
 

Sub-questions: 
 
 
2a. How do they 

perceive 
requesting 
advice?   

 
 

 

 

 

 

 
 
 

2b. What 
expectations do 
they have 
regarding 
questioning legal 
advice? 

 
 
 
 

Sub-findings: 
 
 
2a. (Managers): A large majority of 

manager participants indicated 
perceiving requesting legal 
advice as seeking guidance rather 
than permission.   
 
(Lawyers):  All lawyer 
participants indicated perceiving 
requests for advice as giving 
guidance rather than permission; 
however, a large majority of 
lawyer participants indicated 
perceiving some managers 
expecting OGC to approve 
decisions or make decisions for 
them. 

 
 
2b. (Managers): All manager 

participants indicated expecting 
to be comfortable questioning 
legal advice. 
 
(Lawyers): All lawyer 
participants indicated expecting 
managers to be comfortable 
questioning legal advice; 
however, a small majority of 
lawyer participants indicated 
perceiving some managers who 
do not question legal advice. 
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Table 38. Role Expectations Regarding Making Decisions  

When Obtaining Legal Advice (Continued) 
Sub-propositions 
(contested): 
 
Managers should be 
able to decide whether 
or not to follow legal 
advice. 
 
 
 
 
 
 
 
 
 
 
Lawyers should present 
managers with options 
and alternatives when 
providing legal advice. 

Sub-questions: 
 
 
2c. What 

expectations do 
they have about 
following legal 
advice?  

 
 
 
 
 
 
 
 
 
2d. What 

expectations do 
they have 
pertaining to 
options and 
alternatives? 

 

Sub-findings: 
 
 
2c. (Managers): Half of all manager 

participants indicated expecting to 
be required to follow legal advice.   
 
(Lawyers): All lawyer participants 
indicated expecting managers to 
consider legal advice and choose 
whether or not to follow it; 
however, a large majority of 
lawyer participants indicated 
perceiving some managers who 
feel required to follow legal 
advice. 
 

2d. (Managers): A large majority of 
manager participants indicated 
expecting to consider and choose 
from among options or 
alternatives. 
 
(Lawyers): All lawyer participants 
indicated expecting managers to 
consider and choose from among 
options or alternatives; however, a 
small majority of lawyer 
participants indicated perceiving 
some managers who do not want 
to choose from options or 
alternatives. 

 
In addressing the issue of the appropriate role of lawyers in decision making, the 

thrust of the agency lawyer literature has been to continually assert that legal advice 

should generally be seen as guidance and that managers should weigh the advice and 

decide whether to follow it or not.  The classical organizational arrangement concepts of 

division of labor and functional specialization that separated managers and lawyers 
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within the agency brought with it line-staff theory’s notion that managers are responsible 

for making decisions and lawyers advise managers, but are not imbued with decision 

making authority.  There is less of a consensus when looking at the four discrete sub-

propositions, but the literature tilts toward suggesting that: (a) OGC should not be able to 

“veto” managers’ proposals; (b) managers usually are not in a position to question OGC’s 

legal conclusions; (c) managers should be able to decide whether or not to follow legal 

advice; and (d) lawyers should present managers with options and alternatives when 

providing legal advice.  

I conceptualized the notion of OGC having veto authority as OGC being in a 

position to give or withhold permission (approval) to managers and their proposals.  

Here, manager and lawyer participants were in agreement in their perception of lawyers 

as giving advice rather than permission.  A large majority of manager participants 

indicated perceiving requesting legal advice as seeking guidance rather than permission, 

and all lawyer participants indicated perceiving requests for legal advice as seeking 

guidance from OGC.  While a large majority of lawyer participants indicated perceiving 

some managers as looking to OGC for approval, they still saw themselves as advisers 

rather than deciders and indicated not letting managers transfer decision making 

responsibility.  Therefore, this sub-finding appears to be consistent with the notion that 

OGC should not have veto authority over managers. 
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In terms of questioning legal advice, the literature proposition that managers 

usually are not in a position to question OGC’s legal conclusions when obtaining legal 

advice was not supported by this study’s findings.  The sub-finding for this sub-question 

is that all manager participants not only indicated having questioned legal advice, but also 

being comfortable questioning legal advice.  Moreover, all lawyer participants indicated 

not only expecting managers to be comfortable questioning legal advice, but also 

indicating that such questioning is useful.  Although a small majority of lawyers indicated 

that some managers are not comfortable questioning legal advice, these lawyers still 

expected them to question legal advice they disagreed with.  Therefore, this sub-finding 

appears to be inconsistent with the proposition that managers are not usually in a position 

to question legal advice.      

With respect to following legal advice, the proposition that managers should 

decide whether or not to follow legal advice appears to be both partially unsupported and 

partially supported.  Half of the manager participants indicated deciding whether to 

follow advice, but the other half indicated perceiving being required to follow legal 

advice.  Thus, there was not a consensus role expectation among the manager 

participants.  All lawyer participants, on the other hand, indicated expecting managers to 

consider legal advice and decide for themselves whether or not to follow it.  These 

managers were adamant that they were not the “decision maker.”  Here again, though, a 

large majority of lawyers indicated perceiving some managers who feel required to 

follow legal advice.  These mixed results, therefore, suggest that advisor/decider issue in 

the agency lawyer literature is still contested.     
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Another important aspect of the “following legal advice” sub-finding is that 

manager and lawyer participants indicated not perceiving the lawyer’s role as judicial in 

nature.  Several scholars contended that this separation should not be equated with the 

constitutional notion of separation of powers between branches of government, where 

OGC is perceived as exercising quasi-judicial authority within the agency (and, 

presumably, managers would be seen as exercising executive authority within the 

agency).  Instead, these scholars argued that lawyers should be seen as part of 

management rather than independent from management, even though they should be 

independent-minded in terms of offering objective advice.  Moreover, Brown’s (1963) 

study of staff offices in federal agencies found that lawyers believed managers see them 

as judges.  All of the lawyer participants indicated not perceiving themselves as judges; 

likewise, a large majority of manager participants indicated that they do not perceive 

lawyers as judges.   

The last sub-finding related to decision making pertains to options and 

alternatives.  The proposition from the agency lawyer literature tilted toward the notion 

that lawyers should present managers with options and alternatives when providing legal 

advice.  A large majority of manager participants indicated expecting to consider and 

choose from among options as opposed to being given a “yes or no” answer.  This 

expectation was shared by lawyer participants.  All lawyer participants indicated 

expecting managers to consider and choose from among options.  Even though a small 

majority of lawyer participants indicated perceiving that some managers do not want 

options, lawyers still seemed inclined to give them.  Therefore, this sub-finding appears 

to support the literature proposition on options and alternatives and support extending the 
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proposition to include the notion that managers expect to receiving options and 

alternatives.        

C. Role Expectations Regarding the Closeness of the Manager-Lawyer 
Working Relationship 
 

The third major finding of this study is that a large majority of manager 

participants indicated expecting to have a close working relationship with lawyers, and 

all lawyer participants indicated expecting to have a close working relationship with 

managers.  Here, managers and lawyers expectations are complementary and consistent 

with the agency lawyer literature.  Table 39, below, summarizes the finding for this role 

expectation area.     
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Table 39. Role Expectations Regarding the Closeness of the  
Manager-Lawyer Relationship 

Literature Proposition 3:  
 
Lawyers should 
maintain a close 
working relationship 
with managers. 
 
 
 
 
 
 
 
 
Sub-propositions: 
 
Lawyers should 
maintain a close 
working relationship 
with managers in order 
to help managers 
recognize legal 
problems early. 
 
 
 
 
 
 
Lawyers should 
maintain a close 
working relationship 
with managers so that 
managers are 
comfortable disclosing 
important information 
lawyers need for 
rendering sound legal 
advice. 

Research Question 3:  
 
What expectations do 
managers and lawyers 
have regarding the 
closeness of their 
working relationship in 
the context of obtaining 
legal advice? 
 
 
 
 
Sub-questions: 
 
3a. What expectations do 

they have regarding 
the timing of 
requesting legal 
advice? 

 
 
 
 
 
 
 
 
 
3b. What expectations do 

they have about the 
disclosure of 
information when 
requesting legal 
advice? 

 

Finding 3: 
 
(Managers): A large majority 
of manager participants 
indicated expecting to have a 
close working relationship 
with lawyers. 
 
(Lawyers): All lawyer 
participants indicated 
expecting to have a close 
working relationship with 
lawyers. 
 
Sub-findings: 
 
3a. (Managers): A small 

majority of manager 
participants indicated 
expecting to work with 
lawyers in framing their 
legal questions. 
 
(Lawyers): All lawyer 
participants indicated 
expecting to work with 
managers in framing 
their legal questions. 

 
3b. (Managers): A large 

majority of manager 
participants indicated 
expecting to fully 
disclose information 
when requesting legal 
advice. 
 
(Lawyers): All lawyer 
participants indicated 
expecting managers to 
fully disclose information 
when requesting legal 
advice. 
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The literature posited that lawyers should maintain a close working relationship 

with managers in order to be able to help them early and to obtain all of the information 

needed to render a sound legal opinion.  The sub-findings regarding the preferred timing 

for managers to request legal advice shows a small majority of managers preferring to 

engage lawyers early, with a little less than half of the manager participants indicating 

preferring to think through problems before engaging lawyers.   To the extent that early 

engagement truly is indicative of a close relationship, this suggests that some managers 

may have a closer working relationship with lawyers than others, who may still have a 

close working relationship but prefer to keep some distance between themselves and 

OGC.  The latter may fear that OGC could knock down ideas they have while they are 

still trying to brainstorm or that engaging them early might take options off the table too 

soon.  It is possible, though, that these managers see it as their responsibility as managers 

to be prepared before discussing problems with others, or they may want to have an 

answer ready if lawyers ask them what their thoughts, what their goals are, or what 

outcome they prefer.   

Lawyer participants, on the other hand, all indicated a preference for managers to 

engage them early.  The lawyer participants indicated being comfortable with managers 

coming to them for advice without having their questions fully fleshed out.  Their role 

expectation for managers was that managers engage them early and not wait for problems 

to get worse or for time to run out so that they don’t have enough time to research the 

issue and provide the best advice they can.  They objected to getting problems dropped 

on them at the last minute and things being rushed through OGC.   
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As for disclosing information, the literature again suggests that lawyers maintain a 

close working relationship with managers in order to obtain the information needed to 

render sound legal advice.  Here, there was a consensus role expectation among 

participants that managers should fully disclose information when requesting legal 

advice.  A large majority of manager participants indicated expecting to fully disclose 

information when requesting legal advice and all lawyer participants indicated expecting 

managers to fully disclose information to them.  Therefore, there appears to be support 

for the literature proposition and support for extending this proposition to include the 

notion that managers are expected to maintain a close working relationship with lawyers.       

D. Role Expectations Associated with Being a “Client” of OGC 

The fourth, and final, major finding of this study is that a small majority of 

manager participants associated expecting timely responses to their questions and good 

communication with being a “client” of OGC.  Lawyer participants, on the other hand, 

associated expecting managers to align their interests with those of the agency with being 

a “client” of OGC.  This suggests that managers and lawyers do not share the same 

expectations for the manager’s role when requesting legal advice.  Thus, the literature 

proposition for the issue of “who’s the client” is partially unsupported, and partially 

supported.  Table 40, below, summarizes the finding for this role expectation area. 
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Table 40. Role Expectations Associated with  
Being a “Client” of OGC 

Literature Proposition 4:  
 
The agency (as a whole) 
or the head of the agency 
should be considered the 
lawyer’s client, not 
individual managers. 

Research Question 4:  
 
What expectations do 
managers and lawyers 
associate with being a 
“client” of OGC in the 
context of obtaining 
legal advice? 

Finding 4:  
 
(Managers): A small 
majority of manager 
participants associated 
expecting timely 
responses to their 
questions and good 
communication with 
being a “client” of OGC.   
 
(Lawyers): All lawyer 
participants associated 
expecting managers to 
align their interests to 
those of the agency with 
being a “client” of OGC.   

 
Managers tended to associate being a client with customer service rather than 

professional duties, such as the duties of loyalty and confidentiality lawyers owe a client 

in the traditional sense.  Lawyers, on the other hand, associated being a client with the 

notion of conflicts of interests.  The literature contended that lawyers should view the 

agency as a whole or the head of the agency as their client.  However, as the ACUS 

response to the NPR report points out, the notion of being a “client” in the legal sense can 

easily be confused with the more general concept of being a customer of a service 

provider.   

I expected to find that managers might equate the term “client” with something 

like being a customer, but I did not expect that lawyers would refer to and consider 

managers to be their clients as well.  Certainly lawyer participants did not describe their 

relationship with managers as a traditional attorney-client relationship.  Nonetheless, they 

did view managers as agents of the head of the agency, and therefore, clients to the extent 
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that the manager’s interests and the agency’s interests align.  This suggests that if and 

when a conflict of interests arises between what the individual manager wants to do and 

what the lawyer may view as not in the best interest of the agency as a whole, the lawyer 

will feel obligated to push for the larger interest over the individual managers’ goals.   

Here, some managers’ responses reflect that they understand this as well.  The literature 

proposition that lawyers should view the agency or head of the agency as their client is 

partially supported by lawyers’ expectations, but this proposition does not capture the 

expectations of managers and their conceptions of themselves as “clients.”  As with 

Finding 2, discussed above, this issue appears to warrant additional research.     

III. Conclusions 

The purpose of this study was to update and extend the agency lawyer literature—

attempting to transform it into an “agency manager-lawyer literature”—by exploring 

managers’ and lawyers’ perceptions of the role of managers as advisees of OGC.  What I 

mean by an agency manager-lawyer literature is a literature that gives prominence to and 

reflects the interaction and relationship between managers and lawyers—the 

interconnectedness of the two roles—rather than just one or the other alone when 

considering how programs and policies are administered and how law impact 

administration in practice.   

To achieve this purpose, I made the manager the focal point of this study rather 

than the lawyer, but included lawyers in order to compare lawyers’ observations to the 

literature and to managers’ perceptions.  Moreover, I guided this study by developing 

research questions logically related to key themes and debates that emerged from the 

agency lawyer literature and informed by my own experience as an OGC lawyer.  
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Further, I utilized concepts from organizational role theory to clarify my use of the term 

“role” and highlight the structural and interactional elements of the manager’s part in the 

manager-lawyer relationship within the context of obtaining legal advice.    

Overall, this study suggests that the role of the manager as an advisee of OGC is 

perceived by managers as entailing the following role expectations: the obtainment of 

objective legal advice; making some decisions (in the sense of seeking guidance rather 

than OGCs permission, being comfortable questioning legal advice, and choosing among 

options and alternatives); having a close working relationship with lawyers marked by 

assistance with formulating legal questions and full disclosure of information; and being 

a client of OGC in the sense of expecting good customer service.  However, making 

decisions in the sense of choosing whether to follow legal remains contested among 

managers.    

The role of the manager as an advisee of OGC as perceived by OGC lawyers, 

overall, reflected similar role expectations.  Lawyers expectations entailed expecting 

managers to: obtain objective legal advice; making all decisions (in the sense of seeking 

guidance rather than OGCs permission, being comfortable questioning legal advice, 

choosing among options and alternatives, and choosing to follow or not follow advice); 

having a close working relationship with managers marked by helping them formulate 

legal questions and managers fully disclosing information; and being a client of OGC, 

provided their proposals and actions are in alignment with the agency’s interests.  These 

expectations suggest there is agreement among lawyers about the role of managers as 

advisees and complement those indicated by managers.   Table 41, below, displays all of 

the research questions, literature propositions, findings, and conclusions for this study. 
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Table 41. Literature Propositions, Research Questions, Findings, and Conclusions 
Literature Proposition 1:  
 
Agency lawyers should 
be organized in the 
general counsel’s chain 
of command, rather than 
reporting to managers, so 
lawyers can provide 
objective legal advice 

Research Question 1:  
 
What expectations do 
managers and lawyers 
have regarding the 
organizational 
arrangement for 
obtaining legal advice? 

Finding 1:  
 
(Managers): A small majority of 
manager participants indicated being 
expected to obtain objective legal 
advice and expecting lawyers to 
provide objective legal advice.   
 
(Lawyers): All lawyer participants 
indicated being expected to provide 
objective legal advice and expecting 
managers to obtain objective legal 
advice.   

Conclusion 1: 
 
Part of a manager’s 
role as an advisee is 
to obtain legal 
advice that is 
objective. 

Literature Proposition 2:  
 
Lawyers should be seen 
as advisors, not deciders. 
 
 
 

Research Question 2:  
 
What expectations do 
managers and lawyers 
have regarding 
decision making in the 
context of obtaining 
legal advice? 

Finding 2:  
 
(Managers): Overall, a large majority 
of manager participants indicated 
expecting to make decisions before 
legal advice is given; but only half of 
manager participants indicated 
expecting to decide whether to follow 
legal advice.   
 
(Lawyers): Overall, all lawyer 
participants indicated expecting 
managers to make decisions; however, 
a large majority of lawyer participants 
indicated that some managers do not 
want to make decisions when obtaining 
legal advice. 

Conclusion 2: 
 
Part of a manager’s 
role as an advisee is 
to make some 
decisions; whether 
a manager can 
choose whether to 
follow legal advice 
remains contested. 
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Table 41. Literature Propositions, Research Questions, Findings, and Conclusions (Continued) 
Literature Proposition 2:  
 
Sub-propositions 
(contested): 
 
OGC should not be able 
to “veto” managers’ 
proposals. 
 
 
 
 
 
 
 
 
 
 
 
 
 
Managers usually are not 
in a position to question 
OGC’s legal conclusions. 
 
 
 
 
 

Research Question 2:  
 
Sub-questions: 
 
 
2a. How do they 

perceive 
requesting advice?   
 
 
 

 
 
 

 
 
 
 
 
 
 

2b. What expectations 
do they have 
regarding 
questioning legal 
advice? 

 

Finding 2:  
 
Sub-findings: 
 
 
2a. (Managers): A large majority of 

manager participants indicated 
perceiving requesting legal advice 
as seeking guidance rather than 
permission. 
 
(Lawyers): All lawyer participants 
indicated perceiving requests for 
advice as giving guidance rather 
than permission; however, a large 
majority of lawyer participants 
indicated perceiving some 
managers expecting OGC to 
approve decisions or make 
decisions for them. 

 
2b. (Managers): All manager 

participants indicated expecting to 
be comfortable questioning legal 
advice. 
 
(Lawyers): All lawyer participants 
indicated expecting managers to be 
comfortable questioning legal 
advice; however, a small majority 
of lawyer participants indicated 
perceiving some managers who do 
not question legal advice. 

Conclusion 2: 
 
Sub-conclusions: 
 
 
Part of a manager’s 
role as an advisee is 
to view requesting 
legal advice as 
seeking guidance. 
 
 
 
 
 
 
 
 
 
 
 
Part of a manager’s 
role as an advisee is 
to be comfortable 
questioning legal 
advice. 
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Table 41. Literature Propositions, Research Questions, Findings, and Conclusions (Continued) 

Literature Proposition 2:  
 
Sub-propositions 
(contested): 
 
Managers should be able 
to decide whether or not 
to follow legal advice. 
 
 
 
 
 
 
 
 
 
 
Lawyers should present 
managers with options 
and alternatives when 
providing legal advice. 

Research Question 2:  
 
Sub-questions: 
 
 
2c. What expectations 

do they have about 
following legal 
advice?  

 
 
 
 
 
 
 
 
 
2d. What expectations 

do they have 
pertaining to 
options and 
alternatives? 
 

 

Finding 2:  
 
Sub-findings: 
 
 
2c. (Managers): Half of all manager 

participants indicated expecting to 
be required to follow legal advice.   
 
(Lawyers): All lawyer participants 
indicated expecting managers to 
consider legal advice and choose 
whether or not to follow it; 
however, a large majority of lawyer 
participants indicated perceiving 
some managers who feel required 
to follow legal advice. 

 
2d. (Managers): A large majority of 

manager participants indicated 
expecting to consider and choose 
from among options or alternatives. 
 
(Lawyers): All lawyer participants 
indicated expecting managers to 
consider and choose from among 
options or alternatives; however, a 
small majority of lawyer 
participants indicated perceiving 
some managers who do not want to 
choose from options or alternatives. 

Conclusion 2: 
 
Sub-conclusions: 
 
 
Whether part of a 
manager’s role as an 
advisee is to decide 
whether or not to 
follow legal advice 
remains contested. 
 
 
 
 
 
 
 
Part of a manager’s 
role as an advisee is 
to consider and 
choose between 
options and 
alternatives. 
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Table 41. Literature Propositions, Research Questions, Findings, and Conclusions (Continued) 

Literature Proposition 3:  
 
Lawyers should maintain 
a close working 
relationship with 
managers. 
 
 
 
 
 
 
Sub-propositions: 
 
Lawyers should maintain 
a close working 
relationship with 
managers in order to help 
managers recognize legal 
problems early. 

Research Question 3:  
 
What expectations do 
managers and lawyers 
have regarding the 
closeness of their 
working relationship 
in the context of 
obtaining legal 
advice? 
 
 
Sub-questions: 
 
3a. What expectations 

do they have 
regarding the 
timing of 
requesting legal 
advice? 

 

Finding 3:  
 
(Managers): Overall, a large majority 
of manager participants indicated 
expecting to have a close working 
relationship with lawyers. 
 
(Lawyers): Overall, all lawyer 
participants indicated expecting to have 
a close working relationship with 
lawyers. 
 
Sub-findings: 
 
3a. (Managers): A small majority of 

manager participants indicated 
expecting to work with lawyers in 
framing their legal questions. 
 
(Lawyers): All lawyer participants 
indicated expecting to work with 
managers in framing their legal 
questions. 

 

Conclusion 3: 
 
Part of a manager’s 
role as an advisee is 
to have a close 
working relationship 
with lawyers. 
 
 
 
 
 
Sub-conclusions: 
 
Part of a manager’s 
role as an advisee is 
to work with lawyers 
to formulating legal 
questions. 
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Table 41. Literature Propositions, Research Questions, Findings, and Conclusions (Continued) 

Literature Proposition 3:  
 
Sub-propositions: 
 
Lawyers should maintain a 
close working relationship 
with managers so that 
managers are comfortable 
disclosing important 
information lawyers need 
for rendering sound legal 
advice. 

Research Question 3:  
 
Sub-questions: 
 
3b. What expectations 

do they have 
about the 
disclosure of 
information when 
requesting legal 
advice? 

 

Finding 3:  
 
Sub-findings: 
 
3b. (Managers): A large majority of 

manager participants indicated 
expecting to fully disclose 
information when requesting legal 
advice. 
 
(Lawyers): All lawyer participants 
indicated expecting managers to 
fully disclose information when 
requesting legal advice. 

Conclusion 3: 
 
Sub-conclusions: 
 
Part of a manager’s 
role as an advisee is 
to fully disclose 
information to 
lawyers. 

Literature Proposition 4:  
 
The agency (as a whole) or 
the head of the agency 
should be considered the 
lawyer’s client, not 
individual managers. 

Research Question 4:  
 
What expectations do 
managers and lawyers 
associate with being a 
“client” of OGC in 
the context of 
obtaining legal 
advice? 

Finding 4:  
 
(Managers): A small majority of 
manager participants associated 
expecting timely responses to their 
questions and good communication 
with being a “client” of OGC.   
 
(Lawyers): All lawyer participants 
associated expecting managers to align 
their interests to those of the agency 
with being a “client” of OGC.   

Conclusion 4: 
 
Managers’ role as an 
advice can be seen as 
a client of OGC in 
some senses, but not 
others. 

As indicated in Chapter 5, the descriptors for participant sizes are as follows: All=14 managers; 6 lawyer / Large 
majority=11-13 managers; 5 lawyers / Small majority=8-10 managers; 4 lawyers; Half=7 managers; 3 lawyers 
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To meet the aim of attempting to transform the agency lawyer literature into an 

agency manager-lawyer literature, this study brings managers back into the conversation 

about the role of agency lawyers by asking: If the lawyers’ role is as described in the 

existing literature, then what is the managers role in relation to the lawyer, given that 

each role is influenced by the other’s role, as structured and as practiced?  In its current 

form, the agency lawyer literature will remain, as it has, disconnected from broader, more 

central conversations in public administration scholarship and practice because the focus 

is on how lawyers can and should practice law within a federal agency rather than 

speaking to what managers do.   

This study makes the agency lawyer literature useful (usable) by salvaging the 

discussion about providing legal advice from somewhat obscurity and the periphery—in 

both the public administration and administrative law literatures—by bringing it forward 

and using it as a starting point for asking important questions about a role that managers 

regularly play but is often overlooked and unexplored in public administration, and thus 

unaccounted for in studies of managerial behavior within federal agencies—the role of an 

advisee of an OGC.  In the vast majority of the public administration literature we will 

find numerous descriptions about what a federal manager does or should do without ever 

seeing obtaining legal advice mentioned.  Why?  The absence of this activity in the 

literature gives the impression that this interaction is unimportant for us to study. 

A shortfall of the agency lawyer literature in its present form is it neglects the 

manager as a relationship partner to the lawyer.  This study calls out this neglect and 

begins to describe the role of the manager—as viewed by both managers and lawyers—

which, when combined with what was already known about the role of lawyers, gives us 
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the ability to see the relationship as a whole.  This allows us to see where managers’ and 

lawyers’ views of their roles converge and diverge.  Without seeing the relationship as a 

whole, we cannot adequately or accurately consider or appreciate the potential 

implications of the relationship for carrying out public programs and policies.  Thus, the 

interaction that occurs between these roles in this structure produces a particular kind of 

relationship, and this relationship has implications for administration across the board.   

The centralization/decentralization debate in the agency lawyer literature firmly 

presents the position that agency lawyers should be separate from the managers they 

advise and highlights the importance of providing objective legal advice.  This study 

found that manager participants have somehow internalized or come to agree with this 

position, which has not been captured previously.  Researchers can now build on this and 

consider what the implications are for the study of federal managers.   

The advisor/decider part of the agency lawyer literature advances the position that 

the role of agency lawyers is to advise, which necessarily puts managers in the role of 

deciding.   This study begins to transform that literature into an agency manager-lawyer 

literature by exploring whether managers see themselves as deciders and whether they 

want to be deciders.  In a sense, whereas for lawyers there is an advisor/decider role 

dichotomy, for the managers there is a complementary decider/complier role dichotomy.  

Manager participants viewed legal advice more as guidance rather than something 

binding and they were comfortable with the notion of questioning legal advice.  These 

two things suggest that managers view themselves as responsible for the decisions they 

make, something else not captured by looking only at the role of lawyers.   
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Likewise the “hot and cold” subpart of the advisor/decider part of the agency 

lawyer literature raised the issue of lawyers providing options and alternative for 

managers to consider.  This study expands the literature by turning this around to see 

whether managers expect to receive options and alternatives.  It seems reasonable to 

assume that someone who expects to receive options and alternatives views themselves as 

more of a decision maker than a complier.  Again, this reflects a transformation from 

focusing just on lawyers to focusing on lawyers and managers.  It may also provide an 

opportunity to consider attributing some risk aversion or risk taking behavior we find in 

managers to their interaction with lawyers.   

The agency lawyer literature’s focus on the working relationship states that 

lawyers should foster a close working relationship with managers, but that is not 

meaningful without knowing whether managers are encouraged to have or want to have a 

close relationship with lawyers.  It usually takes two to have a close relationship.  Here 

the findings indicate that managers are expected to work with lawyers in framing their 

legal questions, which suggests that managers see lawyers as there to help them talk 

through problems.  Moreover, the findings indicate that managers are expected to fully 

disclose information to the lawyers they work with; i.e., not to hide information from 

them when requesting legal advice.  When we couple these finding about managers with 

the literature’s discussion about lawyers maintaining a close working relationship with 

managers, it suggests that managers and lawyers share an expectation of having a close 

working relationship with each other.   Knowing that both participants to a working 

relationship expect it to be a close relationship sheds more light on the relationship than 

knowing the expectation of just one of the parties.     
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The “Who’s the client” part of the agency lawyer literature has largely been a 

conversation had within the legal community, and only presents itself in public 

administration when the NPR attempts to inject customer service-based concepts into the 

functioning of OGCs.  Even here, it is thrown back to the legal community, via ACUS, 

which quickly disposed of those concepts in favor of its preferred professional way of 

describing the interaction of providing legal services—the familiar attorney-client 

relationship.  This study begins to transform this part of the agency lawyer literature into 

an agency manager-lawyer literature by capturing managers thoughts on the “Who’s the 

client” question.  The findings suggest that managers freely use the term “client” to refer 

to themselves, but the meaning they attach to it differs from what lawyers mean when 

they use the same term and how lawyers view them in advisory situations.  The agency 

lawyer literature does not reveal this because it does not account for the manager’s 

perspective as well.  By putting the question to both managers and lawyers, and looking 

at the organizational arrangement within the agency, we can see that the manager-lawyer 

relationship does not fit neatly into the client-attorney paradigm.  Instead of trying to 

force the manager-lawyer relationship into that paradigm, I chose to deal with in on its 

own terms by exploring what it entails.       
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IV. Future Research 

This final section of the dissertation sketches out some suggestions for future 

research involving agency managers and OGCs.  In particular, the findings for all four of 

the guiding research questions suggest continued exploration, perhaps using different or 

multiple theoretical lens, could deepen our understanding of the interaction and 

relationship between agency managers and OGC lawyers.   

With regard to the organizational arrangement of managers and lawyers within 

the agency, a possible area for future research is to continue to explore the notion that 

centralizing lawyers into an OGC is needed to ensure managers are provided objective 

legal advice.  While this view was expected from lawyers, considering it is codified in the 

legal profession’s rules of ethics, it was surprising to hear this same sentiment expressed 

by managers because, to some degree, it seems to favor the professional prerogatives of 

lawyers over managers.  This suggests that theories from the sociology of professions 

(e.g., Abbott, 1988) could be useful in helping to explain the persistence of this 

organizational arrangement.  

Further research should also consider what makes legal advice objective.  Does 

separation alone make the advice objective, or is something more required?   Is it the 

case, then, that if lawyers were to report to managers their advice should not be 

considered objective?  In other words, are we to think of organizational separation 

between lawyers and managers as a necessary condition, a sufficient condition, or a 

necessary and sufficient condition?   

Moreover, additional research should pursue understanding whether legal advice 

is actually objective, or whether obtaining legal advice from OGC merely gives that 
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advice the appearance of being objective.  In other words, perhaps this type of 

organizational structure has persisted because there is symbolic value in having lawyers 

separate from managers.  If this arrangement was considered from a neo-institutional 

perspective (Scott, 2007), for example, several additional insights may be possible.  

DiMaggio and Powell (1983; Powell & DiMaggio, 1991), building on the earlier work of 

Meyer and Rowan (1977: 341), share the view that formal structures “reflect the myths of 

their institutional environments instead of the demands of their work activities."  

Institutional environments are “characterized by the elaboration of rules and requirements 

to which individual organizations must conform if they are to receive support and 

legitimacy” (Meyer & Scott, 1992: 123).   

Legitimacy is conceived of as special kind of non-material resource upon which 

organizations are also dependent.  In describing legitimacy, Suchman (1995) states that 

neoinstitutionalist “have stressed that many dynamics in the organizational environment 

stem not from technological or material imperatives, but rather from cultural norms, 

symbols, beliefs, and rituals.” (571).  Continuing, he defines legitimacy as “a generalized 

perception or assumption that the actions of an entity are desirable, proper, or appropriate 

within some socially constructed system of norms, values, beliefs, and definitions” (Ibid).   

If we were to look at the agency as an organization with a broad institutional 

environment, a question might be whether a federal agency would lose (or lack) 

legitimacy by not centralizing their lawyers into an OGC.  Moving down a level, though, 

is more interesting.  Role theory and institutional theory share a common bond of 

identifying persistent patterns of behavior and organizational structures.  So, if we were 

to look at OGC and the other offices it interacts with in the agency as subunit 
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organizations—i.e., organizations in their own right—and the internal interactions within 

the agency as a narrow institutional environment, the idea that separation is needed for 

objectivity could be seen as an important myth that has been perpetuated by lawyers that 

allows the centralization model to maintain its legitimacy.   

For example, the NPR report’s contention that managers should be able to choose 

their own lawyers can be seen as being rebuffed by ACUS because of the need to 

maintain a myth promoted by the legal profession that supports its autonomy and self-

regulation rather than out of concerns about efficiency and effectiveness, which are 

typically associated with concepts of division of labor and functional specialization.  

Similarly, other organizations within the agency can be seen as benefiting from this 

arrangement as well.  The act of obtaining legal advice from OGC could be seen as an 

important ritual that confers legitimacy on these other offices.  Moreover, because OGC 

is seen as objective, when they advise that a proposal or action is lawful (or at least 

arguably lawful) it can be seen as legitimizing these proposals and actions.  Thus, future 

research on agency OGC’s may want to consider using neo-institutional theory as a lens 

for additional exploration of how the presence of OGC impacts management practices. 

Turning to the issue of making decisions, the fact that half of the manager 

participants indicated feeling required to follow legal advice, but half did not, and lawyer 

participants perceive some managers as not wanting to make decisions, but others who 

do, suggests this area is highly complex and there is a need to dig deeper into this 

question.  A survey of a large sample of managers might allow us to observe a trend in 

one direction or the other and could reveal a variety of factors that potentially explain 

why some managers feel obligated to follow legal advice and others do not, or perhaps 

227 
 



the particular circumstances under which a manager does or does not feel so obliged.  For 

example, this study did not inquire about whether manager participants had been 

involved in litigation.  Perhaps managers with direct experience in a lawsuit—especially 

where they have had to testify under oath about their actions—are more likely to follow 

legal advice than those who have not because experiencing litigation gave them a firmer 

appreciation for the legal consequences of their actions.  Although, I suspect there is 

more going on than just some managers being risk averse; one agency’s OGC may foster 

an environment where managers are perceived as decision makers, where another OGC 

may discourage this notion.   

Another question about making decisions raised by this study is whether there 

might be a difference between asking for legal advice about a topic when it is not the 

manager’s area of expertise as opposed to when it is.  This study highlighted managers in 

other “staff offices” with expertise in financial management and contracting who 

indicated being very comfortable questioning legal advice in their areas of expertise.  A 

general program manager, on the other hand, may be less inclined to challenge OGC in 

areas that are not his or her area of expertise and only dealing with on an infrequent basis.  

In other words, the staff office-staff office interaction may be different.   

Yet another question that should be addressed in future research focused on 

managers making decisions when obtaining legal advice is whether OGC’s review 

function should continue to be lumped together with the notion of providing advice.  

Esther Lucile Brown’s 1948 study attempted to distinguish these two functions, but 

subsequent scholars and observers did not.  Two managers from this study mentioned 

seeking OGC’s “concurrence” or “consent” while describing situations where they were 
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asking OGC to review a decision document they’d already prepared.  From my own 

experience, I am familiar with reviewing documents prepared by various managers for 

the head of my agency’s approval (i.e., where authority for a particular matter has not 

been delegated down for the managers to make a decision).  Reviewing situations seem 

different enough from a more general counseling situation that it may be useful to 

explicitly separate the two in the future.  Indeed, the reviewing aspects of OGC may 

warrant its own treatment.       

As for the question of whether managers and lawyers do have, or should have, a 

close working relationship with each other, future research should consider factors other 

than timing requests for legal advice and disclosure of information.  I focused on those 

two because my research question was sparked by the way the issue arose and was 

treated in the agency lawyer literature.  But there may be other attributes of the working 

relationship more indicative of whether it is seen as close or arm’s-length.   

Early engagement may not be a useful measure of the closeness of the 

relationship because there may be other reasons for it.  For example, a manager may be 

engaging OGC as way to reduce uncertainty where the manager believes he or she must 

follow legal advice once given and is seeking clues as to what OGC’s advice might be in 

advance of actually asking.  Or a manager may simply be complying with what is 

expected, but it may be perfunctory.   Further still, early engagement could be a way to 

pass off responsibility and insulate the manager from blame if something goes wrong.  In 

other words, merely engaging lawyers early doesn’t tell us about the quality of the actual 

engagement.  Similarly, a manager may fully disclose information out of fear of a 

negative performance evaluation if it is later discovered that critical information was 
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withheld.  This also seems to call into question whether the working relationship should 

be considered close or arm’s-length.    

Lastly, while the issue of “who’s the client” has received extended treatment in 

the legal community, except for the NPR report and the ACUS response it has not 

received attention in public administration.  This study’s findings suggest that although 

managers refer to themselves as “clients,” they do not appear to attach the specialized 

meaning that lawyers attach to the term.  The implications of managers seeing themselves 

as clients of OGC are worth exploring further as part of a deeper understanding of the 

manager-lawyer relationship.                 

Beyond exploring the role of managers when obtaining legal advice from an 

agency’s OGC, this study’s focus on the interaction between managers and lawyers 

within a federal agency suggests a way of connecting the subfield of public law more 

directly to public administration.  It also suggests a way of extending insights from the 

subfield of governance to activities inside an agency, as opposed to the agency’s role in 

external structures and interactions.  As discussed below, future research aimed at 

continuing to understand the manager-lawyer relationship in federal agencies may be able 

to help build these bridges. 

With respect to public law, Beckett (2007: 714) stated: “The issue remains 

unsettled: how to link public law to the mainstream doctrine and practice of public 

administration.”  Exploring how managers and lawyers interact with each other in 

agencies, and how this interaction may impact management practices, is one way to more 

meaningfully link public law with the rest of public administration.  Laws, contracts, and 

court orders, alone do not enable or constrain the actions of managers; instead, we should 
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consider how the legal interpretations of OGC lawyers and the behaviors of managers 

and lawyers relative to each other and these interpretations impact the actions of 

managers.  At a minimum, lawyers participate in giving meaning to laws and legal 

instruments in their capacity as advisors.  More likely, their interactions with managers 

serve as an influential factor in how managers come to understand not only specific laws, 

but how they come to view law and the legal profession more broadly.   

Similarly, Lynn (2009) asserted that “there is no systematic analysis of law’s 

influence on administration.”  Moreover, harkening back to the work of Dimock, he 

asserts that managers “find the law” (809).  Yet, Lynn omits a relevant fact: that “finding 

the law” is a journey rarely taken without the legal office.  Looking at how managerial 

practices are adopted and shaped by interacting with OGC and considering how lawyers 

may mediate managers understanding of law should be part of any “systematic analysis” 

of law’s influence on administration.   

Public law scholars emphasize the importance of research and teaching on topics 

like the Constitution, the rule of law, rulemaking, and courts, but, as this study 

demonstrates, there is much more to discover if attention is focused on the interaction of 

managers and lawyers working together, each representing managerial and legalistic 

perspectives and acting as carriers of these values.  Much like the agency lawyer 

literature, public law scholarship has fallen short of its potential usefulness to those 

interested in management because it has not focused on managers and lawyers working 

together.  If public law included consideration of the interaction between the practice of 

law and the practice of management in the same agency, we might begin to better 

understand the impact of law on administration.   Such an approach pushes the substance 
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of law to the background in favor of focusing on the interaction itself with the goal of 

understanding what is created and shaped by this interaction.   

If there is a mutual influencing going on, then this is important because the 

manager’s understanding of law will be influenced by interaction with agency lawyers, 

and the lawyer’s understanding of the realities and practicalities of a program or policy 

will be influenced by interaction with agency managers.  Collectively, they work together 

to navigate through the legal environment and develop and maintain what the agency 

considers to be its legal mandate and a meaning of legality or illegality.  What is 

permitted or prohibited?   What are so called “gray areas” in the law?  This may 

eventually lead to activities such as rulemaking or adjudication, or some other less formal 

approach to setting policy, but public law scholars should be equally interested in a 

period of time prior to that.   

If we think of the landmark, precedent-setting cases involving an action taken by 

an agency, it is important to remember that before there was ever a complaint filed and a 

defense proffered, before there was a rule published in the Federal Register or some 

other action taken, there were likely questions posed to OGC lawyers and advice given 

related to that action.  Not accounting for this interaction in our approach to public 

administration prevents us from seeing a much more dynamic interaction of law and 

management than what currently exists by looking at issues of separation of powers, 

checks and balances, and due process.      

Similar to Beckett’s observation about linking public law to “mainstream” public 

administration, Rosenbloom and Naff (2010) state that “[t]he law has never been central 

to mainstream public administrative theory and education in the United States” (211).  
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They go on to talk about White’s infamous quote about public administration being more 

closely aligned with the study of management than law, then turn to the topics of the 

courts role in public administration and the importance of constitutions.  They are 

interested in “the law” rather than the practice of law.  Rosenbloom and Naff say: “On 

balance, however, the law seems to be largely a ‘stand-alone’ field within public 

administration rather than well integrated into the core literature” (214).  Yet, this is, at 

least partially, because public law scholars have been concerned with teaching managers 

about law rather than teaching managers about working with lawyers. 

Discussing a survey of “NASPAA-affiliated MPA program contacts” about 

offering law-oriented course as part of the MPA program, Rosenbloom and Naff 

highlight a few responses from faculty who did not see a need for law-oriented courses.  

One comment was: “A little bit of legal knowledge is good.  If you want more, become a 

lawyer” (216).  Another comment was: “If administrators find themselves with a legal 

question or issue, there are professional lawyers within the organization …” (216).  

Despite these comments, Rosenbloom and Naff still maintain that managers should 

obtain knowledge of law in public administration programs, especially constitutional law, 

instead of seeing consulting with lawyers as an opportunity to establish the very linkage 

that they lament is missing.   Newbold (2011) and Szypszak (2011b) carry on the 

tradition of arguing that public administration education should focus on teaching about 

the rule of law, constitutionalism, and legal process without mentioning the manager-

lawyer relationship. 

Christensen, Goerdel, and Nicholson-Crotty’s (2011) return to the well-worn 

paths of the "tension" between legalism versus managerialism in public administration in 
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their contribution to Minnowbrook III as well.  Here again the focus is on the loftier 

interests in "the public good" and democracy, with the discussion of accountability and 

individual rights associated with the former, and efficiency, effectiveness, and the ever 

popular "innovation" with the later.  These scholars state: "For nearly a century, theorists 

have debated whether the managerialism advocated by White or the legalism suggested 

by Goodnow provide the legitimate basis for public administration" (i125 [internal and 

external citations omitted]).  What these scholars propose, like many before them, is an 

integration of the legalism approach and the managerial approach.  They argue 

researchers should focus on three notions: (1) that law can enable, as well as constrain; 

(2) that implementation can reflect “democratic values” and more pragmatic concerns; 

and (3) that “public administrators can shape the legal foundation of administration.”   

In their discussion of these three notions, nowhere do they mention managers and 

lawyers working together.  They overlook the possibility that the integration of the 

legalistic and managerial approaches to public administration may already exists: the 

manager-lawyer relationship.  Scholars should shift their thinking away from seeing the 

legalistic approach to public administration as having been pushed out by a managerial 

approach and toward seeing both as operating together, side-by-side, in the agency; the 

former enacted by the lawyer, the latter enacted by the manager.   

Christensen, Goerdel, and Nicholson-Crotty admit in their conclusions that, "as 

with preceding Minnowbrook gatherings, Minnowbrook III did little to resolve the 

relationship of law and management in public administration in the United States" (i136).  

Like others before them, they have concentrated on the right relationship, but at the 

wrong level.  Putting aside the notion of whether it is a relationship that needs to be 
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"resolved," focusing on the relationship between law and management at the level of 

interaction between lawyers and managers will likely present a more practical and useful 

understanding of how law and management influence each other to define what is legal in 

the agency and what is or is not considered a “legal issue.”   

With respect to governance, exploring the role of federal managers when 

obtaining legal advice from an agency’s OGC seems well suited to the relational 

approach Feldman and Khademain (2002) advocate for.  They “propose thinking about 

governance structures as dynamic relationships” and direct attention toward exploring 

“the way interactions are structured” in practice (532).   Whereas governance points us 

toward looking at managers as operating in a highly networked environment consisting of 

multiple relationships with other actors, this study has focused inward rather than 

outward, on the way obtaining legal advice is structured in practice and exploring what 

appears to be a dynamic relationship between managers and lawyers.  Doing so brings 

forth, partially, the role (as a network actor) of OGC in the governance structure within 

the agency.  At the same time, it is clear that lawyers need managers in order to 

effectively perform their own role at least as much as managers need lawyers.  As Marx 

and Willcox suggest, without managers engaging them and sharing information, lawyers 

will not be in a position to make a positive contribution to their agency.   

This information sharing can be seen as a type of communication within 

organizations.  Simon (1997) commented that: “One does not live for months or years in 

a particular position in an organization, exposed to some streams of communication, 

shielded from others, without the most profound effects upon what one knows, believes, 

attends to, hopes, wishes, emphasizes, fears, and proposes” (18).  If Simon is correct, 
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managers’ experience of interacting with lawyers in an agency over time should have a 

profound effect on what they know and believe about law, where they see themselves as 

authorized to act or prohibited from acting, whether they worry about being sued, 

whether they attend to concerns about individual rights and the rule of law, and whether 

they propose things that test the boundaries of law in order to achieve desired results.   

Whether managers feel enabled or constrained, more or less risk averse, 

innovative or inert, as a result of obtaining legal advice from OGC could have an impact 

on the agency’s participation in governance more broadly.  For example, the desire to 

pursue a public-private partnership in a policy area or to administer a program may be 

encouraged or discouraged by early legal advice on whether the agency has sufficient 

legal authority to enter into such an agreement, which may have as much to do with the 

relationship between the manager and lawyer as the law itself.   

 Finally, an area that was not addressed in this study that could also be considered 

for investigation is the politics of obtaining legal advice.  The scope of this study was to 

explore the role of the manager in obtaining legal advice, but it did not consider the 

internal politics that may be involved between managers and lawyers, as well as their 

offices.  In considering the politics of obtaining legal advice, the notion of incentives and 

disincentives may be useful to exploring the manager-lawyer relationship.   

For example, a few manager participants expressed concern that not following 

legal advice would leave them without OGC support if the legality or appropriateness of 

actions they decided to take were later called into question.  So, although managers may 

see themselves as decision makers in theory, in practice they may not have incentives to 

choose not to follow legal advice; they may feel compelled to follow legal advice because 
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of the threat of losing OGC support for their efforts.   Given the recurring nature of the 

relationship and the ability of managers and lawyers to evaluate each others’ behavior 

and make adjustments for future engagements, lawyers could become frustrated or 

suspicious of managers that chose not to follow legal advice, which, in turn, could result 

in them giving less thoughtful or effective legal advice.   

We should also consider what extra-legal incentives OGC may have in providing 

legal advice.  Perhaps it is motivated by maintaining a reputation as a source of helpful 

advice, or that providing advice gives OGC access to much needed resources, such as 

information or a larger budget.  For example, McGarity (1998) asserts: 

[W]hen one works for a bureaucracy, one must continually deal with 

bureaucratic thinking and internal bureaucratic procedures.  This means 

that the lawyer must learn to think like a bureaucrat and, if he or she is to 

survive for any length of time, must also learn to act like a bureaucrat.  

Like the other professionals in the agency, the lawyers must learn how to 

fight and win the internal turf wars that consume far too much of the 

attention of the agency's staff.  (32) 

An investigation into the politics of obtaining legal advice might illuminate some of the 

internal turf wars that McGarity speaks of.  OGC may have preferences and interests that 

differ from those of the offices and officers it provides advice to.   
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Appendix A 

Organization Chart for U.S. Department of Health and Human Services  

Office of the General Counsel 

 

 

 

Source: http://www.hhs.gov/about/orgchart/ogc.html.  
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Appendix A (Continued) 

Organization Chart for U.S. Department of the Interior 

Office of the General Counsel 

 
 
Source: www.doi.gov/solicitor/SOL_Org_Chart.pdf  
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Appendix A (Continued) 

Organization Chart for U.S. Department of Education 

Office of the General Counsel 

 
 
Source: www.ed.gov/about/offices/list/ogc/orgchart.pdf   
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Appendix A (Continued) 

Organization Chart for U.S. Department of the Treasury 

Office of the General Counsel 

 

 
 
Source: http://www.treasury.gov/about/organizational-structure/offices/Pages/General-
Counsel.aspx.  
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Appendix A (Continued) 

Organization Chart for U.S. Department of Commerce 

Office of the General Counsel 

 
 

 
 
 
Source: 
http://www.commerce.gov/sites/default/files/documents/2013/september/ogc_organizatio
n_chart_9-5-13_0.pdf. 
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Appendix B 
 

GUIDE FOR SEMI-STRUCTURED INTERVIEWS  
WITH MANAGERS (SES OR GS-15) 

 
Participant number:   (   ) 
 
Date interview conducted:  (   ) 
 
Location of interview:   (   ) 
 
 
Part A:  Manager’s Background 

 

A1. Organization 
 

o What is your current agency?   
 

o What agency (or agencies) have you previously worked for?   
 

A2. Position/Title 
 

o What is your current position/title?   
 

o What prior position(s)/titles have you held as a manager at your current 
agency?   

 
o What prior position(s)/titles have you held as a manager at other agencies?   

 
A3. Education 

 
o What is the highest level of formal education you have attained? 

 
o What diplomas, degrees, or certificates have you been awarded? 

  
A4. Experience 

 
o How many years of federal government service do you have?   

 
o How many years of managerial experience in the federal government do 

you have?   
 
Part B:  The Process of Obtaining Legal Advice 
 

B1. Rules of the road 
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o Are there any written rules that instruct you on when to obtain legal advice 

from your OGC?  If yes, what are they?  If yes, can you provide me with a 
copy of them? 

 
o If I was new to your organization, how would I know when to go to OGC 

with a question? 
 

B2. Goal(s) 
 
o What do you hope to accomplish by asking for legal advice? 

 
B3. Identifying problems/issues/questions 

 
o How do you typically identify problems/issues/questions that might 

benefit from OGC advice?  
 

o What are the most common types of questions you have for OGC?  
 

B4. Requesting advice 
 

o How do you typically request advice from OGC? 
 

o Do you prefer to make the request formally or informally?  If formally, 
why?  If informally, why?  

 
o Do you perceive requesting advice as asking for permission to do 

something?  
 

o How much information do you prefer to give OGC? 
 

B5. Receiving advice 
 

o How do you typically receive advice from OGC? 
 

o Do you prefer to receive advice formally or informally?  If formally, why?  
If informally, why? 

 
B6. Utilizing advice 

 
o How do you typically utilize legal advice from OGC? 

 
o What weight do you give legal advice? 

 
o Are you typically expected to follow OGC’s advice? 
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Part C:  Organization arrangement and working relationship 
 

C1. Organizational arrangement 
 
o What do you perceive as the strengths and weakness of the current 

organizational arrangement between your group and OGC? 
 
o Would you prefer a different arrangement?  Why or why not?  If yes, what 

type of arrangement would you prefer? 
 

C2. Working relationship 
 

o How important is having a positive working relationship with OGC to 
your success as a manager? 

 
o What factors foster a positive relationship with OGC? 

 
o What factors foster a negative relationship with OGC? 

 
C3. Other 

 
o Are there sources other than OGC that you go to for legal advice?  If so, 

do you consult with these sources before, after, or instead of going to 
OGC? 
 

o How important is obtaining legal advice to your success as an manager? 
 

o Are there times when you wish you hadn’t requested advice?  If yes, why 
did you wish you hadn’t requested advice? 

 
o Under what circumstances would you decide not to seek advice from your 

OGC? 
 
Part D:  Examples of positive and negative interactions 
 

D1. Positive interaction 
 
o Please describe an example of a positive interaction with OGC for legal 

advice. 
 

D2. Negative interaction 
 
o Please describe an example of a negative interaction with OGC for legal 

advice.  
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Appendix C 

GUIDE FOR SEMI-STRUCTURED INTERVIEWS  
WITH LAWYERS 

 
Participant number:   (   ) 
 
Date interview conducted:  (   ) 
 
Location of interview:   (   ) 
 
 
Part A:  Lawyer’s Background 
 

A1. Organization 
 

o What is your current agency?   
 

o What agency (or agencies) have you previously worked for?   
 

A2. Position/Title 
 

o What is your current position/title?   
 

o What prior position(s)/tiles have you held as an attorney at your current 
agency?   

 
o What prior position(s)/titles have you held as an attorney at other 

agencies?   
 

A3. Education 
 

o What is the highest level of formal education you have attained? 
 

o What diplomas, degrees, or certificates have you been awarded? 
  

A4. Experience 
 

o How many years of federal government service do you have?   
 

o How many years of legal experience in the federal government do you 
have?   

 
Part B:  The Process of Providing Legal Advice 
 

B1. Rules of the road 
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o Are there any written rules that instruct you on how to provide legal 
advice to managers?  If yes, what are they?  If yes, can you provide me 
with a copy of them? 
 

o If I was new to your organization, how would I know when to go to OGC 
with a question? 

 
B2. Goal(s) 

 
o What do you hope to accomplish by providing legal advice? 

 
B3. Identifying problems/issues/questions 

 
o Do you typically help managers identify problems/issues/questions that 

might benefit from OGC advice?  
 

o Do you wait for managers to come to you with questions? 
 

o What are the most common types of questions managers have for OGC?  
 

B4. Receiving requests for advice 
 

o How do you typically receive requests for advice from managers? 
 

o Do you prefer to receive requests formally or informally? 
 

o Do you perceive requests for advice as asking for permission to do 
something? 

 
o Have much information do you expect managers to provide? 

 
B5. Providing advice 

 
o How do you typically provide advice to managers? 

 
o Do you prefer to limit your advice to legal matters? 

 
o Do you prefer to provide advice formally or informally? 

 
o Do you expect managers to challenge your advice? 

 

B6. Utilizing advice 
 

o Do you expect managers to follow the advice? 
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o What weight do you expect managers to give to legal advice? 
 
Part C:  Organization arrangement and working relationship 

 
C1. Organizational arrangement 

 
o What do you perceive as the strengths and weakness of the current 

organizational arrangement between OGC and other offices in the agency? 
 
o Would you prefer a different arrangement?  Why or why not?  If yes, what 

type of arrangement would you prefer? 
 

C2. Working relationship 
 

o How important is having a positive working relationship with managers to 
your success as an OGC attorney? 

 
o What factors foster a positive relationship with managers? 

 
o What factors foster a negative relationship with managers? 

 
C3. Other 

 
o How important do you think obtaining legal advice is to the success of a 

manager? 
 

o Are there times when you wish a manager hadn’t requested advice? 
 

o Are there any circumstances in which you think it is appropriate for a 
manager to forego asking for advice even though they have legal questions 
that might benefit from OGC’s input? 

 
Part D:  Examples of positive and negative interactions 
 

D1. Please describe an example of a positive interaction providing legal advice to 
a manager. 
 

D2. Please describe an example of a negative interaction providing legal advice to 
a manager.  
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Appendix D 

Table 42.  Managers’ Preferred Organizational Arrangement for Obtaining Legal Advice,  
Summary of Response, and Role Expectations 

Manager 
Participant 

# 

Prefer 
Current 

Arrangement 

Prefer 
Different 

Arrangement 
Summary of Response 

Expectation(s) 
for  

Themselves 

Expectation(s) 
for  

Lawyers 

M-01  X Supervise to allow for better 
alignment of priorities and goals 

Directly control 
legal resource 

Be dedicated to 
my needs 

M-02 X  Separation allows for objective 
advice 

Obtain objective 
advice 

Provide 
objective 

advice 

M-03* X  Separation allows for objective 
advice 

Obtain objective 
advice 

Provide 
objective legal 

advice 

M-04 X  Separation allows for objective 
advice; prevents “going native” 

Obtain objective 
advice 

Provide 
objective 

advice 

M-05*§ X  Separation allows for objective 
advice 

Obtain objective 
advice 

Provide 
objective 

advice 

M-06 X  Access to multiple lawyers 

Find subject 
matter expert; 

obtain best 
advice possible 

Provide the 
best advice 

possible 

M-07 X  
Separation allows for objective 

advice; would worry about 
“mission affinity” 

Obtain objective 
advice 

Provide 
objective 

advice 

M-08 X  Separation allows for objective 
advice 

Obtain objective 
advice 

Provide 
objective 

advice 
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Table 42.  Managers’ Preferred Organizational Arrangement for Obtaining Legal Advice,  
Summary of Response, and Role Expectations (Continued) 

Manager 
Participant 

# 

Prefer 
Current 

Arrangement 

Prefer 
Different 

Arrangement 
Summary of Response 

Expectation(s) 
for  

Themselves 

Expectation(s) 
for  

Lawyers 

M-09* X  Specialization; separation of 
functions 

Obtain best 
advice possible 

Provide best 
advice possible 

M-10 X  Separation allows for objective 
advice 

Obtain objective 
advice 

Provide 
objective 

advice 

M-11 X  Access to multiple lawyers 

Find subject 
matter expert; 

obtain best 
advice possible 

Provide the 
best advice 

possible 

M-12 X  Continuity within OGC Obtain best 
advice possible 

Provide best 
advice possible 

M-13* X  
Separation allows for objective 

advice; 
prevents “going native” 

Obtain objective 
advice 

Provide 
objective 

advice 

M-14 X  Separation allows for objective 
advice 

Obtain objective 
advice 

Provide 
objective 

advice 

N = 14 13 1 
Most common response = 

separation allows for objective 
advice (9) 

Most common 
expectation for 
themselves = 

obtain objective 
advice (9) 

Most common 
expectation for 

lawyers = 
provide 

objective 
advice (9) 

* Manager participants numbers marked with an asterisk indicate that the managers have employees on their staff 
with a law degree.  
§ The manager participant number marked with the section sign indicates that the manager holds a law degree. 
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Appendix E 
 

Table 43. Lawyers’ Preferred Organizational Arrangement for Providing Legal Advice,  
Summary of Response, and Role Expectations 

Lawyer 
Participant 

# 

Prefer 
Current 

Arrangement 

Prefer 
Different 

Arrangement 
Summary of Response 

Expectation(s) 
for  

Themselves 

Expectation(s) 
for  

Managers 

L-01 X  Separation allows for objective advice Provide 
objective advice 

Obtain objective 
advice 

L-02 X  Separation allows for objective advice Provide 
objective advice 

Obtain objective 
advice 

L-03 X  Separation allows for objective advice Provide 
objective advice 

Obtain objective 
advice 

L-04 X  Separation allows for objective advice; 
prevents “going native” 

Provide 
objective advice 

Obtain objective 
advice 

L-05 X  Separation allows for objective advice Provide 
objective advice 

Obtain objective 
advice 

L-06 X  Separation allows for objective advice Provide 
objective advice 

Obtain objective 
advice 

N = 6 6 0 Most common response = separation 
allows for objective advice (6) 

Most common 
expectation for 
themselves = 

provide 
objective advice 

(6) 

Most common 
expectation for 

managers = 
obtain objective 

advice (6) 
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Appendix F  
 

Table 44. Composite of Managers’ Responses from Sub-findings 2a-2d 

Manager 
Participant 

# 

Perception of Requesting 
Legal Advice Questioning Legal Advice Following Legal 

Advice 
Options and 
Alternatives 

Seeking/ 
Receiving 
Permission 

Seeking/ 
Receiving 
Guidance 

Seeking/ 
Receiving 

Other 

Questioned 
Legal 

Advice 

Comfortable 
Questioning 

Legal Advice 

Required 
to Follow 

Usually 
Follow 

Looking 
for Opts/ 

Alts 

Looking 
for 

Yes/No 
M-01  X  X X  X X  
M-02  X  X X X X X  
M-03*  X  X X  X X  
M-04   X X X  X X  

M-05*§  X  X X  X X  
M-06 X X  X X  X X  
M-07  X  X X  X X  
M-08  X  X X X X X  
M-09*  X  X X X X  X 
M-10  X  X X X X X  
M-11  X  X X  X X  
M-12 X X  X X X X X  
M-13*   X X X X X X  
M-14 X   X X X X X  

N = 14 3 11 2 14 14 7 14 13 1 
* Manager participants numbers marked with an asterisk indicate that the managers have employees on their staff with a law 
degree. 
§ The manager participant number marked with the section sign indicates that the manager holds a law degree. 
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Appendix G 
 

Table 45. Composite of Lawyers’ Responses from Sub-findings 2a-2d 

Lawyer 
Participant 

# 

Perception of Requests for  
Legal Advice Questioning Legal Advice Following Legal Advice 

Options 
and 
Alts. 

Managers 
Seeking 

Permission 

Managers 
Seeking 

Guidance 

Giving 
Guidance 

Had Legal 
Advice 

Questioned 

Comfortable 
with 

Managers 
Questioning 

Legal Advice 

Required 
to  

Follow 

Some 
Managers 
Perceive 

Being 
Required 
to Follow 

Thinks 
Usually 
Follow 

Prefer 
Giving 
Opts/ 
Alts 

L-01 X X X X X  X X X 
L-02 X  X X X  X X X 
L-03 X X X X X  X X X 
L-04 X X X X X  X X X 
L-05 X X X X X  X X X 
L-06  X X X X   X X 
N = 6 5 5 6 6 6 0 5 6 6 
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Appendix H 
 

Table 46.  Managers’ Perceptions of Requesting Legal Advice from OGC, 
Summary of Response, and Role Expectations 

Manager 
Participant 

# 

Seeking/ 
Receiving 
Permission 

Seeking/ 
Receiving 
Guidance 

Seeking/ 
Receiving  

Other 
Summary of Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 

M-01  X  Views legal advice as 
guidance 

Seeking 
guidance 

Giving 
guidance 

M-02  X  Views legal advice as 
guidance 

Seeking 
guidance 

Giving 
guidance 

M-03*  X  Views legal advice as 
guidance 

Seeking 
guidance 

Giving 
guidance 

M-04   X Views legal advice as 
“consent” 

Seeking 
review Giving review 

M-05*§  X  Views legal advice as 
guidance 

Seeking 
guidance 

Giving 
guidance 

M-06 X X  
Sometimes seeking 

permission; sometimes 
seeking guidance 

Seeking 
guidance 

or approval 

Giving 
guidance 

or approval 

M-07  X  Views legal advice as 
guidance 

Seeking 
guidance 

Giving 
guidance 

M-08  X  Views legal advice as 
guidance 

Seeking 
guidance 

Giving 
guidance 

M-09*  X  Views legal advice as 
guidance 

Seeking 
guidance 

Giving 
guidance 
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Table 46.  Managers’ Perceptions of Requesting Legal Advice from OGC, 
Summary of Response, and Role Expectations (Continued) 

Manager 
Participant 

# 

Seeking/ 
Receiving 
Permission 

Seeking/ 
Receiving 
Guidance 

Seeking/ 
Receiving  

Other 
Summary of Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 

M-10  X  Views legal advice as 
guidance 

Seeking 
guidance 

Giving 
guidance 

M-11  X  Views legal advice as 
guidance 

Seeking 
guidance 

Giving 
guidance 

M-12 X X  
Sometimes seeking 

permission; sometimes 
seeking guidance 

Seeking 
guidance 

or approval 

Giving 
guidance 

or approval 

M-13*   X Views legal advice as 
“concurrence” 

Seeking 
review Giving review 

M-14 X   Needs OGC’s “blessing” Seeking 
approval 

Giving 
approval 

N = 14 3 11 2 
Most common response = 

views legal advice as guidance 
(9) 

Most common 
expectation 

for themselves 
= seeking 

guidance (9) 

Most common 
expectation for 

lawyers = 
giving guidance 

(9) 
* Manager participants numbers marked with an asterisk indicate that the managers have employees on their staff with 
a law degree.  
§ The manager participant number marked with the section sign holds a law degree. 
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Appendix I 
 

Table 47.  Lawyers’ Perceptions of Requests for Legal Advice, 
Summary of Response, and Role Expectations 

Lawyer 
Participant 

# 

Seeking Giving Summary of 
Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Managers Permission Guidance Permission Guidance 

L-01 X X  X 

Views requests as 
seeking guidance; 
views giving legal 

advice as 
providing 
guidance; 

perceives some 
managers as 

seeking permission 

Giving 
guidance 

Seeking 
guidance or 

approval 

L-02 X   X 

Views requests as 
seeking guidance; 
views giving legal 

advice as 
providing 
guidance; 

perceived most 
managers as 

seeking permission 

Giving 
guidance 

Seeking 
approval 
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Table 47.  Lawyers’ Perceptions of Requests for Legal Advice, 
Summary of Response, and Role Expectations (Continued) 

Lawyer 
Participant 

# 

Seeking Giving Summary of 
Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Managers Permission Guidance Permission Guidance 

L-03 X X  X 

Views requests as 
seeking guidance; 
views giving legal 

advice as 
providing 
guidance; 

perceives some 
managers as 

seeking permission 

Giving 
guidance 

Seeking 
guidance or 

approval 

L-04 X X  X 

Views requests as 
seeking guidance; 
views giving legal 

advice as 
providing 
guidance; 

perceives some 
managers as 

seeking permission 

Giving 
guidance 

Seeking 
guidance or 

approval 
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Table 47.  Lawyers’ Perceptions of Requests for Legal Advice, 
Summary of Response, and Role Expectations (Continued) 

Lawyer 
Participant 

# 

Seeking Giving Summary of 
Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Managers Permission Guidance Permission Guidance 

L-05 X X  X 

Views requests as 
seeking guidance; 
views giving legal 
advice as providing 
guidance; perceives 
some managers as 
seeking permission 

Giving 
guidance 

Seeking 
guidance or 

approval 

L-06  X  X 

Views requests as 
seeking guidance; 
views giving legal 
advice as providing 

guidance 

Giving 
guidance 

Seeking 
guidance 

N = 6 5 5 0 6 

Most common 
response = views 

requests as seeking 
guidance; views 

giving legal advice 
as providing 

guidance; perceives 
some managers as 
seeking permission 

(4) 

Most common 
expectation 

for themselves 
= giving 

guidance (6) 

Most common 
expectation for 

managers = 
seeking 

guidance or 
approval(4) 
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Appendix J 
 

Table 48.  Managers’ Experience Questioning Legal Advice, Perceived Comfort with  
Questioning Legal Advice, Summary of Response, and Role Expectations 

Manager 
Participant 

# 

Questioned 
Legal 

Advice 

Comfortable  
Questioning 

Legal Advice 
Summary of Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 
M-01 X X Good working relationship 

Be comfortable 
questioning  
legal advice 

Be 
comfortable 
explaining  

legal advice 

M-02 X X Wants to get right answer 
M-03* X X Good working relationship 
M-04 X X Good working relationship 

M-05*§ X X Has law degree; good working 
relationship 

M-06 X X Good working relationship 
M-07 X X Good working relationship 
M-08 X X Good working relationship 
M-09* X X Wants to make best decision     
M-10 X X Good working relationship 
M-11 X X Good working relationship 
M-12 X X Good working relationship 
M-13* X X Good working relationship 

M-14 X X Wants to get best answer;  
sees questioning as part of her job 

N = 14 14 14 
Most common response (for feeling 

comfortable) = good working 
relationship (10) 

Most common 
expectation for 
themselves = be 

comfortable 
questioning (14) 

Most common 
expectation 

for lawyers = 
explain advice 

(14) 
* Manager participants numbers marked with an asterisk indicate that the managers have employees on their staff with 
a law degree.  
§ The manager participant number marked with the section sign indicates that the manager holds a law degree. 
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Appendix K 
 

Table 49.  Lawyers’ Experience Having Legal Advice Questioned, Perceived Comfort with  
Having Legal Advice Questioned, Summary of Response, and Role Expectations 

Lawyer 
Participant 

# 

Had Legal 
Advice 

Questioned 

Comfortable  
With Managers 

Questioning 
Legal Advice 

Summary of Response Expectation(s) for 
Themselves 

Expectation(s) 
for 

Managers 

L-01 X X Good working relationship 

Be comfortable 
explaining  

legal advice 

Be comfortable 
questioning  
legal advice 

L-02 X X Good working relationship 

L-03 X X 
Recognizes managers have 

expertise in technical areas that can 
impact legal advice 

L-04 X X 
Recognizes managers have 

expertise in technical areas that can 
impact legal advice 

L-05 X X Good working relationship 

L-06 X X 
Recognizes managers have 

expertise in technical areas that can 
impact legal advice 

N = 6 6 6 

Most common response (for feeling 
comfortable) = (Tie) good working 

relationship (3); recognizes 
managers have expertise in 

technical areas that can impact 
legal advice (3) 

Most common 
expectation for 
themselves = be 

comfortable 
explaining legal 

advice (6) 

Most common 
expectation for 
managers = be 

comfortable 
questioning 

legal advice (6) 
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Appendix L 
 

Table 50.  Managers’ Perceptions of Being Required to Follow Legal Advice, Whether They  
Usually Follow Legal Advice, Summary of Response, and Role Expectations 

Manager 
Participant 

# 

Required 
to Follow 

Usually 
Follow Summary of Response  

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 

M-01  X Free to choose/ usually agrees with the 
advice 

Consider 
advice;  

make choice 

Provide 
recommendation 

M-02 X X If you ask, “be prepared to take it”/ 
“stupid” not to follow Follow advice Provide decision 

M-03*  X Free to choose/ usually agrees with the 
advice 

Consider 
advice;  

make choice 

Provide 
recommendation 

M-04  X Free to choose / too risky not to follow Follow advice Provide decision 

M-05*§  X Free to choose/ usually agrees with the 
advice 

Consider 
advice;  

make choice 

Provide 
recommendation 

M-06  X Free to choose/ usually agrees with the 
advice 

Consider 
advice;  

make choice 

Provide 
recommendation 

M-07  X Free to choose/perilous to go against 
your lawyers Follow advice Provide decision 

M-08 X X Need to be legally compliant Follow advice Provide decision 

M-09* X X Listen to your experts; could lose your 
job Follow advice Provide decision 

M-10 X X Need to be legally compliant Follow advice Provide decision 
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Table 50.  Managers’ Perceptions of Being Required to Follow Legal Advice, Whether They  
Usually Follow Legal Advice, Summary of Response, and Role Expectations (Continued) 

Manager 
Participant 

# 

Required 
to Follow 

Usually 
Follow Summary of Response  

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 

M-11  X Lawyer’s aren’t managing the 
managers; usually agreed with advice 

Consider 
advice;  

make choice 

Provide 
recommendation 

M-12 X X Need to be legally compliant Follow advice Provide decision 
M-13* X X Required to follow legal interpretations Follow advice Provide decision 

M-14 X X “Can’t do something [OGC] doesn’t 
bless” Follow advice Provide decision 

N = 14 7 14 Most common response = free to 
choose/ usually agrees with advice (4) 

Most common 
expectation 

for themselves 
= follow 

advice (9) 

Most common 
expectation for 

lawyers = 
provide decision 

(9) 
* Manager participants numbers marked with an asterisk indicate that the managers have employees on their staff 
with a law degree.  
§ The manager participant number marked with the section sign indicates that the manager holds a law degree. 
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Table 51.  Lawyers’ Perceptions of Whether Managers Are Required to Follow Legal Advice, Whether 
They Usually Follow Legal Advice, Summary of Response, and Role Expectations 

Lawyer 
Participant 

# 

Required 
to Follow 

Some 
Managers 
Perceive 

Being 
Required 
to Follow 

Thinks 
Managers 
Usually 
Follow 

Summary of Response 
Expectation(s) 

for 
Themselves 

Expectation(s) 
for 

Managers 

L-01  X X 

It depends on the 
experience of the 

manager; less 
experienced feel like to 

have to follow OGC 
advice 

Provide 
guidance 

Consider 
advice; 

make choice 

L-02  X X 
They can take it or 

leave it, but they feel 
like they have to take it 

Provide 
guidance 

Consider 
advice; 

make choice 

L-03  X X 
“I’m not the decision 

maker;” they don’t have 
to take it 

Provide 
guidance 

Consider 
advice; 

make choice 

L-04  X X Some don’t want to 
think for themselves 

Provide 
guidance 

Consider 
advice; 

make choice 
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Table 51.  Lawyers’ Perceptions of Whether Managers Are Required to Follow Legal Advice, Whether 
They Usually Follow Legal Advice, Summary of Response, and Role Expectations (Continued) 

Lawyer 
Participant 

# 

Required 
to Follow 

Some 
Managers 
Perceive 

Being 
Required 
to Follow 

Thinks 
Managers 
Usually 
Follow 

Summary of Response 
Expectation(s) 

for 
Themselves 

Expectation(s) 
for 

Managers 

L-05  X X Expects them to make a 
“reasoned decision”  

Provide 
guidance 

Consider 
advice; 

make choice 

L-6   X “They don’t have to 
take it”  

Provide 
guidance 

Consider 
advice; 

make choice 

N = 6 0 5 6 
Most common response 

= they don’t have to 
take it (2) 

Most common 
expectation for 
themselves = 

provide 
guidance (6) 

Most common 
expectation for 

managers = 
consider 

advice; make 
choice (6) 
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Table 52.  Managers’ Preference for Receiving Advice As Yes/No or Options/Alternatives, 
Summary of Response, and Role Expectations 

Manager 
Participant 

# 

Looking For 
Options/ 

Alternatives 

Looking 
for Yes/No Summary of Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 

M-01 X  Looking for best solution for the agency 
Consider 
opts/alts; 
choose 

Suggest 
opt/alts 

M-02 X  Looking for best advice possible; likes to 
find “win-win” solutions 

Consider 
opts/alts; 
choose 

Suggest 
opt/alts 

M-03* X  Views law as open to multiple 
interpretations 

Consider 
opts/alts; 
choose 

Suggest 
opt/alts 

M-04 X  
“Don’t just tell me ‘no;’” OGC’s shares 

responsibility for helping agency achieve 
its mission 

Consider 
opts/alts; 
choose 

Suggest 
opt/alts 

M-05*§ X  Wants to know what facts make a 
difference 

Consider 
opts/alts; 
choose 

Suggest 
opt/alts 

M-06 X  Looking for solutions OGC can support 
Consider 
opts/alts; 
choose 

Suggest 
opt/alts 

M-07 X  Looking for solutions OGC can support 
Consider 
opts/alts; 
choose 

Suggest 
opt/alts 

M-08 X  Views law as open to multiple 
interpretations 

Consider 
opts/alts; 
choose 

Suggest 
opt/alts 
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Table 52.  Managers’ Preference for Receiving Advice As Yes/No or Options/Alternatives, 
Summary of Response, and Role Expectations (Continued) 

Manager 
Participant 

# 

Looking For 
Options/ 

Alternatives 

Looking 
for Yes/No Summary of Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 
M-09*  X Just wants a ‘yes’ or ‘no’ answer Follow advice Give answer 

M-10 X  Works with  “how you can” lawyers 
Consider 
opts/alts; 
choose 

Suggest 
opt/alts 

M-11 X  Looking for solutions OGC can support 
Consider 
opts/alts; 
choose 

Suggest 
opt/alts 

M-12 X  
“Please don’t tell me, ‘No.’ Please tell 
me how I can get to ‘yes.’  That’s what 
I’m looking for ... how can we do this.” 

Consider 
opts/alts; 
choose 

Suggest 
opt/alts 

M-13* X  Wants to know what facts make a 
difference 

Consider 
opts/alts; 
choose 

Suggest 
opt/alts 

M-14 X  Views law as open to multiple 
interpretations 

Consider 
opts/alts; 
choose 

Suggest 
opt/alts 

N = 14 13 1 

Most common response = (Tie) views 
law as open to multiple interpretations 

(3); looking for solution OGC can 
support (3) 

Most common 
expectation for 
themselves = 

consider 
opts/alts; 

choose (13) 

Most common 
expectation 

for lawyers = 
suggest 

opts/alts (13) 

* Manager participants numbers marked with an asterisk indicate that the managers have employees on their staff with a 
law degree.  
§ The manager participant number marked with the section sign indicates that the manager holds a law degree. 
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Table 53.  Lawyers’ Preference for Providing Advice As Yes/No or Options/Alternatives, 
Summary of Response, and Role Expectations 

Lawyer 
Participant 

# 

Prefer Giving 
Options/ 

Alternatives 

Prefer 
Giving 
Yes/No 

Summary of Response 
Expectation(s) 

for 
Themselves 

Expectation(s) 
for 

Managers 

L-01 X  Lawyers are supposed to present options 
and alternatives Suggest opt/alts  

Consider 
opts/alts; 
choose 

L-02 X  Gave managers the “labor law” approach 
and the “labor relations” approach  Suggest opt/alts  

Consider 
opts/alts; 
choose 

L-03 X  
Views managers as the decision makers 

and wants to give them options to choose 
from 

Suggest opt/alts  
Consider 
opts/alts; 
choose 

L-04 X  
Views managers as the decision makers 

and wants to give them options to choose 
from 

Suggest opt/alts  
Consider 
opts/alts; 
choose 

L-05 X  Good working relationship Suggest opt/alts  
Consider 
opts/alts; 
choose 

L-06 X  Lawyers are supposed to present options 
and alternatives Suggest opt/alts  

Consider 
opts/alts; 
choose 

N = 6 6 0 

Most common response = (Tie) lawyers 
are supposed to present options and 

alternatives (2); views managers as the 
decision makers and wants to give them 

options to choose from (2) 

Most common 
expectation for 
themselves = 

suggest 
opts/alts(6) 

Most common 
expectation 

for lawyers = 
consider 
opts/alts; 
choose (6) 
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Table 54. Composite of Managers’ Responses from Sub-findings 3a-3b 
Manager 

Participant # 
Timing Requests Disclosure of Information 

Engage Early Think it Through Fully Disclose Partially Disclose 
M-01  X X  
M-02  X X  
M-03*  X X  
M-04 X  X  

M-05*§  X  X 
M-06 X  X  
M-07 X  X  
M-08 X  X  
M-09* X  X  
M-10 X  X  
M-11 X  X  
M-12 X  X  
M-13*  X X  
M-14  X  X 

N = 14 8 6 12 2 
* Manager participants numbers marked with an asterisk indicate that the managers have 
employees on their staff with a law degree. 
§ The manager participant number marked with the section sign indicates that the manager 
holds a law degree. 
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Table 55. Composite of Lawyer’s Responses from Sub-findings 3a-3b 

Lawyer 
Participant # 

Timing Requests Disclosure of Information 
Prefers 

Managers to 
Engage Early 

Prefers managers 
to Think it 
Through 

Fully Disclose Partially Disclose 

L-01 X  X  
L-02 X  X  
L-03 X  X  
L-04 X  X  
L-05 X  X  
L-06 X  X  
N = 6 6 0 6 0 
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Table 56.  Managers’ Preferences for Timing of Engaging Lawyers, 
Summary of Response, and Role Expectations 

Manager 
Participant 

# 

Engage 
Early 

Think it 
Through Summary of Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 

M-01  X Wants to prepare before asking Frame 
questions first 

React to my 
questions 

M-02  X Wants to prepare before asking Frame 
questions first 

React to my 
questions 

M-03*  X 

Wants to prepare before asking; 
has individuals with law degrees 

on her staff but indicated not using 
them for legal advice 

Frame 
questions first 

React to my 
questions 

M-04 X  Wants help developing questions 
Get help 
framing 

questions 

Help frame my 
questions 

M-05*§  X 

Wants to prepare before asking; 
has law degree; discusses with an 
employee with a law degree on his 

staff before approaching OGC 

Clarify 
questions first 

React to my 
questions 

M-06 X  Wants help developing questions 
Get help 
framing 

questions 

Help frame my 
questions 

M-07 X  Wants help developing questions 
Get help 
framing 

questions 

Help frame my 
questions 
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Table 56.  Managers’ Preferences for Timing of Engaging Lawyers, 
Summary of Response, and Role Expectations (Continued) 

Manager 
Participant 

# 

Engage 
Early 

Think it 
Through Summary of Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 

M-08 X  Prevents going doing a wrong path Get help framing 
questions 

Help frame my 
questions 

M-09* X  

Wants help developing questions; 
has individuals with law degrees on 

his staff but indicated not using 
them for legal advice 

Get help framing 
questions 

Help frame my 
questions 

M-10 X  Wants help developing questions Get help framing 
questions 

Help frame my 
questions 

M-11 X  Wants help developing questions Get help framing 
questions 

Help frame my 
questions 

M-12 X  Wants help developing questions Get help framing 
questions 

Help frame my 
questions 

M-13*  X 

Prefers to identify a desired 
outcome first; has individuals with 

law degrees on his staff but 
indicated not using them for legal 

advice 

Frame questions 
first 

React to my 
questions 
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Table 56.  Managers’ Preferences for Timing of Engaging Lawyers, 
Summary of Response, and Role Expectations (Continued) 

Manager 
Participant 

# 

Engage 
Early 

Think it 
Through Summary of Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 

M-14  X Prefers to identify a desired 
outcome first 

Frame questions 
first 

React to my 
questions 

N = 14 8 6 Most common response = help me 
develop my question(s) (7) 

Most common 
expectation for 

themselves = get 
help framing 
questions (8) 

Most common 
expectation for 
lawyers =help 

frame my 
questions (8) 

* Manager participants numbers marked with an asterisk indicate that the managers have employees on their 
staff with a law degree.  
§ The manager participant number marked with the section sign indicates that the manager holds a law degree. 
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Table 57.  Lawyers’ Preferences for Managers’ Timing of Engaging Them, 
Summary of Response, and Role Expectations 

Lawyer 
Participant 

# 

Prefers 
Managers 
to Engage 

Early 

Prefer 
Managers 
to Think it 
Through 

Summary of Response 
Expectation(s) 

for 
Themselves 

Expectation(s) 
for 

Managers 

L-01 X  

Wants to be involved early; 
managers don’t need a fully 

formed question before coming to 
OGC 

Be involved 
early 

Involve OGC 
early 

L-02 X  

Wants to be involved early; 
managers don’t need a fully 

formed question before coming to 
OGC 

Be involved 
early 

Involve OGC 
early 

L-03 X  

Wants to be involved early; 
managers don’t need a fully 

formed question before coming to 
OGC 

Be involved 
early 

Involve OGC 
early 

L-04 X  

Wants to be involve early; 
prevents managers from getting 
locked in to a solution that may 

have legal implications 

Be involved 
early 

Involve OGC 
early 

L-05 X  

Wants to be involved early; 
managers don’t need a fully 

formed question before coming to 
OGC 

Be involved 
early 

Involve OGC 
early 
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Table 57.  Lawyers’ Preferences for Managers’ Timing of Engaging Them, 
Summary of Response, and Role Expectations (Continued) 

Lawyer 
Participant 

# 

Prefers 
Managers 
to Engage 

Early 

Prefer 
Managers 
to Think it 
Through 

Summary of Response 
Expectation(s) 

for 
Themselves 

Expectation(s) 
for 

Managers 

L-06 X  

Wants to be involved early; 
managers don’t need a fully 

formed question before coming to 
OGC 

Be involved 
early 

Involve OGC 
early 

N = 6 6 0 

Most common response =  
Wants to be involved early; 
managers don’t need a fully 

formed question before coming to 
OGC (5) 

Most common 
expectation 

for themselves 
= be involved 

early (6) 

Most common 
expectation 

for managers 
= involve 

OGC early (6) 
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Table 58.  Managers’ Preferences for Disclosing Information to Lawyers, 
Summary of Response, and Role Expectations 

Manager 
Participant 

# 

Fully 
Disclose 

Partially 
Disclose Summary of Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 

M-01 X  

Trusts lawyers he works with; 
worries holding something back 
might change OGC’s advice and 

they would not be responsible 
for his reliance on it  

Fully disclose 
information 

Obtain all 
information 

needed 

M-02 X  
OGC will eventually find out 
that all the information they 

needed was not provided 

Fully disclose 
information 

Obtain all 
information 

needed 

M-03* X  
Comfortable talking with 

lawyers, even about sensitive 
topics   

Fully disclose 
information 

Obtain all 
information 

needed 

M-04 X  
Wants “a real answer”; doesn’t 

see value in withholding 
information 

Fully disclose 
information 

Obtain all 
information 

needed 

M-05*§  X 
Prefers to “frame the issue” so 
that OGC won’t “delve into” 

policy issues 

Keep OGC out 
of policy issues 

Stay out of 
policy issues 

M-06 X  Wants “best advice” he can get Fully disclose 
information 

Obtain all 
information 

needed 
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Table 58.  Managers’ Preferences for Disclosing Information to Lawyers, 
Summary of Response, and Role Expectations (Continued) 

Manager 
Participant 

# 

Fully 
Disclose 

Partially 
Disclose Summary of Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 

M-07 X  Good working relationship; no 
reason to withhold information 

Fully disclose 
information 

Obtain all 
information 

needed 

M-08 X  Wants to get “proper advice” Fully disclose 
information 

Obtain all 
information 

needed 

M-09* X  Wants “best advice” he can get Fully disclose 
information 

Obtain all 
information 

needed 

M-10 X  
Withholding information would 

hurt the working relationship 
with OGC 

Fully disclose 
information 

Obtain all 
information 

needed 

M-11 X  
Withholding information would 

hurt the working relationship 
with OGC 

Fully disclose 
information 

Obtain all 
information 

needed 

M-12 X  
Withholding information would 

hurt the working relationship 
with OGC 

Fully disclose 
information 

Obtain all 
information 

needed 
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Table 58.  Managers’ Preferences for Disclosing Information to Lawyers, 
Summary of Response, and Role Expectations (Continued) 

Manager 
Participant 

# 

Fully 
Disclose 

Partially 
Disclose Summary of Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Lawyers 

M-13* X  
Withholding information would 

hurt (“sour”) the working 
relationship with OGC 

Fully disclose 
information 

Obtain all 
information 

needed 

M-14  X 

Willing to give them all the 
information, but in pieces; but 

says she’s “never trying to game 
them” 

Ask for advice 
in stages 

Answer 
questions in 

stages 

N = 14 12 2 

Most common response = 
withholding information would 
hurt the working relationship 

with OGC (4) 

Most common 
expectation for 
themselves = 
fully disclose 
information 

(12) 

Most common 
expectation for 

lawyers = 
obtain all 

information 
needed (12) 

* Manager participants numbers marked with an asterisk indicate that the managers have employees on 
their staff with a law degree.  
§ The manager participant number marked with the section sign indicates that the manager holds a law 
degree. 
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Table 59.  Lawyers’ Preferences for Managers’ Disclosure of Information to Them,  
Summary of Response, and Role Expectations 

Lawyer 
Participant 

# 

Fully 
Disclose 

Partially 
Disclose Summary of Response 

Expectation(s) 
for 

Themselves 

Expectation(s) 
for 

Managers 

L-01 X  “I expect them to give the entire 
story”; wants full picture 

Obtain all 
information 

needed  

Fully disclose 
information 

L-02 X  
“I expect them to be candid”; but 

says that managers were not 
always candid 

Obtain all 
information 

needed  

Fully disclose 
information 

L-03 X  Doesn’t like getting bits and 
pieces; wants full picture 

Obtain all 
information 

needed 

Fully disclose 
information 

L-04 X  

Tries to “create an atmosphere 
where they can be open;” 
recognizes that they aren’t 

always open 

Obtain all 
information 

needed 

Fully disclose 
information 

L-05 X  
Wants “all the fact;” full picture; 

says managers don’t always 
want to reveal all the facts 

Obtain all 
information 

needed 

Fully disclose 
information 

L-06 X  Expects “honesty and full 
disclosure.” 

Obtain all 
information 

needed 

Fully disclose 
information 

N = 6 6 0 Most common response = Wants 
full picture (3) 

Most common 
expectation for 
themselves = 

obtain all 
information 
needed (6) 

Most common 
expectation for 

managers = 
fully disclose 

information (6) 
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Table 60.  Managers’ Perceptions of Being A “Client” of OGC When Obtaining Legal Advice, 
Summary of Response, and Associated Role Expectations 

Manager 
Participant 

# 

Sees self 
as client 
of OGC 

Sees self 
and agency 
as client of 

OGC 

Sees self 
as client, 
but OGC 
disagrees 

Summary of Response 

Expectation(s) 
for 

Themselves 
Associated with 

Being A 
“Client” 

Expectation(s) 
for 

Lawyers 
Associated 
with Being 

Their “Client” 

M-01  X  

Described self and agency as clients; 
cites responsiveness and good 

communication as factors for positive 
relationship with OGC 

Receive timely 
response to 
question; 

communicate 
well 

Timely 
respond to 
questions; 

communicate 
well 

M-02 X   

Lawyers refer to her as a client; sees 
“client” as a technical term for a 

lawyer’s customer; prefers lawyers 
who are more responsive 

Receive timely 
response to 

question 

Timely 
respond to 
questions 

M-03* X   

Described self as client; cites 
responsiveness and communication as 
factors for positive relationship with 

OGC 

Receive timely 
response to 
question; 

communicate 
well 

Timely 
respond to 
questions; 

communicate 
well 

M-04  X  

Described self and agency as clients; 
used the terms “client” and “customer” 

interchangeably; gives examples of 
importance of good communication 

with lawyers 

Communicate 
well 

Communicate 
well 
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Table 60.  Managers’ Perceptions of Being A “Client” of OGC When Obtaining Legal Advice, 
Summary of Response, and Associated Role Expectations (Continued) 

Manager 
Participant 

# 

Sees self 
as client 
of OGC 

Sees self 
and agency 
as client of 

OGC 

Sees self 
as client, 
but OGC 
does not 

Summary of Response 

Expectation(s) 
for 

Themselves 
Associated with 

Being A 
“Client” 

Expectation(s) 
for 

Lawyers 
Associated 
with Being 

Their “Client” 

M-05*§  X  

Described self and agency as clients; 
cites responsiveness and good 

communication as factors for positive 
relationship with OGC 

Receive timely 
response to 
question; 

communicate 
well 

Timely 
respond to 
questions; 

communicate 
well 

M-06 X   

Described self as client; used the terms 
“client” and “customer” 

interchangeably; cites having good 
communication with lawyers 

Communicate 
well 

Communicate 
well 

M-07 X   
Described self as client; cites 

responsiveness as an issue but says 
“lawyers hold the trump card on that.” 

Be patient; get 
the right answer 

Take time to 
get the right 

answer 

M-08   X 

Described self and agency as clients, 
but thinks OGC is looking out for the 
best interests of the agency; used the 

terms “client” and “customer” 
interchangeably; cites responsiveness 

and good communication as factors for 
positive relationship with OGC 

Receive timely 
response to 
question; 

communicate 
well 

Timely 
respond to 
questions; 

communicate 
well 

M-09* X   

Referred to self throughout interview 
as a “customer;” equated the term 

“client” with “customer” when asked; 
cites responsiveness and good 

communication as factors for positive 
relationship with OGC 

Receive timely 
response to 
question; 

communicate 
well 

Timely 
respond to 
questions; 

communicate 
well 
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Table 60.  Managers’ Perceptions of Being A “Client” of OGC When Obtaining Legal Advice, 
Summary of Response, and Associated Role Expectations (Continued) 

Manager 
Participant 

# 

Sees self 
as client 
of OGC 

Sees self 
and agency 
as client of 

OGC 

Sees self 
as client, 
but OGC 
does not 

Summary of Response 

Expectation(s) 
for 

Themselves 
Associated with 

Being A 
“Client” 

Expectation(s) 
for 

Lawyers 
Associated 
with Being 

Their “Client” 

M-10 X   

Described self as client; cites 
responsiveness and good 

communication as factors for positive 
relationship with OGC 

Receive timely 
response to 
question; 

communicate 
well 

Timely 
respond to 
questions; 

communicate 
well 

M-11 X   

Described self as client; cites 
responsiveness and good 

communication as factors for positive 
relationship with OGC 

Receive timely 
response to 
question; 

communicate 
well 

Timely 
respond to 
questions; 

communicate 
well 

M-12 X   

Described self as client; cites 
responsiveness and good 

communication as factors for positive 
relationship with OGC 

Receive timely 
response to 
question; 

communicate 
well 

Timely 
respond to 
questions; 

communicate 
well 

M-13*   X 

Described self as client, but OGC told 
him the U.S. Government is their 
client; used the terms “client” and 

“customer” interchangeably; “rather be 
late and right than on time and wrong” 

Be patient; get 
the right answer 

Take time to 
get the right 

answer 
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Table 60.  Managers’ Perceptions of Being A “Client” of OGC When Obtaining Legal Advice, 
Summary of Response, and Associated Role Expectations (Continued) 

Manager 
Participant 

# 

Sees self 
as client 
of OGC 

Sees self 
and agency 
as client of 

OGC 

Sees self 
as client, 
but OGC 
does not 

Summary of Response 

Expectation(s) 
for 

Themselves 
Associated with 

Being A 
“Client” 

Expectation(s) 
for 

Lawyers 
Associated 
with Being 

Their “Client” 

M-14   X 

Described self and agency as clients, 
but thinks OGC looking out for the 
best interests of the agency; cites 

responsiveness and good 
communication as factors for positive 

relationship with OGC 

Receive timely 
response to 
question; 

communicate 
well 

Timely 
respond to 
questions; 

communicate 
well 

N = 14 8 3 3 

Most common response = Described 
self as client (6); cites responsiveness 
and good communication as factors 

for positive relationship with OGC (8) 

Most common 
expectation for 
themselves = 

Receive timely 
response to 
question; 

communicate 
well (9) 

Most common 
expectation 

for lawyers = 
Timely 

respond to 
questions; 

communicate 
well (9) 

* Manager participants numbers marked with an asterisk indicate that the managers have employees on their staff with a 
law degree.  
§ The manager participant number marked with the section sign indicates that the manager holds a law degree. 

 

  

296 
 



Appendix W 
 

Table 61.  Lawyers’ Perceptions of “Who’s the Client” of OGC When Obtaining Legal Advice, 
Summary of Response, and Associated Role Expectations 

Lawyer 
Participant 

# 

Sees 
managers 
as client 
of OGC 

Sees managers 
and 

agency/head 
of the agency 
as client of 

OGC 

Summary of Response 

Expectation(s) for 
Themselves 

Associated with 
Them Being A 

“Client” 

Expectation(s) 
for 

Managers 
Associated with 
Them Being A 

“Client” 

L-01  X 

Viewed managers as clients to 
the extent their interests are 
aligned with the agency’s 

interests; referred to head of 
agency as “ultimate client” 

Resolve potential 
conflicts of 

interests in favor 
of the agency 

Align interests 
with agency’s 

interests 

L-02  X 

Viewed managers in the 
agency’s human resources office 
as clients, but also saw the need 
to protect the agency’s interests 

Resolve potential 
conflicts of 

interests in favor 
of the agency 

Align interests 
with agency’s 

interests 

L-03  X 

Viewed managers as clients to 
the extent their interests are 
aligned with the agency’s 

interests 

Resolve potential 
conflicts of 

interests in favor 
of the agency 

Align interests 
with agency’s 

interests 
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Table 61.  Lawyers’ Perceptions of “Who’s the Client” of OGC When Obtaining Legal Advice, 
Summary of Response, and Associated Role Expectations (Continued) 

Lawyer 
Participant 

# 

Sees 
managers 
as client 
of OGC 

Sees managers 
and 

agency/head 
of the agency 
as client of 

OGC 

Summary of Response 

Expectation(s) for 
Themselves 

Associated with 
Them Being A 

“Client” 

Expectation(s) 
for 

Managers 
Associated with 
Them Being A 

“Client” 

L-04  X 

Viewed managers as clients to 
the extent their interests are 
aligned with the agency’s 

interests 

Resolve potential 
conflicts of 

interests in favor 
of the agency 

Align interests 
with agency’s 

interests 

L-05  X 

Viewed managers as clients to 
the extent their interests are 
aligned with the agency’s 

interests; referred to population 
served by the agency as her 

“ultimate client” 

Resolve potential 
conflicts of 

interests in favor 
of the agency 

Align interests 
with agency’s 

interests 

L-06  X 

Viewed managers as clients to 
the extent their interests are 
aligned with the agency’s 

interests 

Resolve potential 
conflicts of 

interests in favor 
of the agency 

Align interests 
with agency’s 

interests 

N = 6 0 6 

Most common response = 
viewed managers as clients to 
the extent their interests are 
aligned with the agency’s 

interests (5) 

Most common 
expectation for 
themselves = 

Resolve potential 
conflicts of 

interests in favor 
of the agency (6) 

Most common 
expectation for 

managers = 
Align interests 
with agency’s 
interests (6) 
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