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Penalties for Foodborne lliness
Jury Decisions and Awards in Foodborne lliness Lawsuits

Omchand Mahdu

Abstract

This study examinedhow case attributes impact plaintiff success anglopés in jury settled
foodborne iliness (FBI) lawsuit&iven the risk to firms in terms of potentially large payouts,
future litigation and lost reputatiorthe results may provideconomicincentives for food firms

and others in the supply chain to produce safer and better quality foegd databases were
systematically searched to identify cased=Bi, which were resolved through the U.S. court
system. Reviewing the outcomefs5d 1 FBI jury trials between 1979 and 2014, plaintiffs won
34.8% of cases, and received a median awdHr#32,264 The Heckman twstep estimation
procedure was used to examine the effects of various factors on plaintiff success rates and
subsequent amotsmawarded. Plaintiff chances of victory increased if lawsuits involved a child,
foodborne pathogen was identified and pain and suffering was claimed, and decreased if
defendants used of one or more expert witnesses or had Odeep pocketsO. Cases ohilalying a
chronic complications, or defendants with Odeep pocketsO resulted in higher awards. Corporate

and policy implications of these findings are considered.
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Chapter 1: Introduction

In recent years, the trend in product liabflitgwsuits suggests an increase in large jury awards
are being levied gainst U.S. firms that placegefective products in the stream of commerce.
Product liability law places legal responsibility on manufacturers and sellers to compensate
consumers for personal injury or property damage caused by defects in goods they produced or
damaged during sale (€&n, 1996). A 1986 study conducted by Jury Verdict Research Inc.
found that the median jury award in product liability cases had inctéase $121,475 in 1975
to $550,000 in 1986 (Skoppek, 1989Jhe study also highlighted that the average jury veiulict
product liability cases had increase from $393,580$1850,452 during the same period
(Skoppek, 1989). A similar study covering the period 2002 through 2006 revealed that the
median jury award in product liability cases vi#ds5 million (Miller et al.2011). Ten of the 50
largest jury verdicts in 2010 came from product defect cdSsk, 2011) In 2010, the total of
the five largest produdiability verdicts was $1.1 billion, up from $620 million in 2009 and
$408 million in 2008 (Fisk, 2011). Inflath aside, the economic cost of product liability has
grown significantly over the years.

Foodborne illness (FBI) cases are a subset of product liability ¢adiesky and Shavell
(2010) noted ®©ns of thousands of product liability cases are filed dhynimstate and federal
courts, including some as class or other mass tort actions that can involve thousands or even
millions of individuals as plaintiff€} The actual number of FBI product liability cases however

is unknown because there is no nati@yastem documenting all such casBagby et al2001).

! Restatement (Third) of Torts: Products Liability (1998pOne engaged in the business of
selling or otherwise distributing products who sells or distributes a defective product is subject to
liability for harm to persons or property caused by the defect.O

2 Unless otherwise indicated, award amount referenced are not inflation adjusted.

% The most recent year for which relevant data are available is 2006 where 6,454 product liability

1



The 2013 annual report produced by the Foodborne Diseases Active Surveillance
Network (FoodNet) shows that foodborne infections continues to be a major public health
problem in the United Staté€DC, 2014). It is estimated that 48 million instances~&| occur
in the U.S. each yealue to the consumption of contaminated food and bevehageesult in
128,000 hospitalizains and 3,000 deaths (CDC, 2014 FBI is defined as infections or
irritations of the gastrointestinal (Gl) tract caused by food or beverages that contain harmful
bacteria, parasites, viruses or chemicals (NIDDK, 2014). Severe cases of FBI can lead to
hospitalization, prolonged illness and even death. Food contaminatiofinge$tdm microbial
pathogens in the form of bacteria, parasites, fungi and other toxins can occur at any step along
the food chain from farm to fork (Reinburg, 2018hese numbers are based on estimates of
illnesses caused by one of 31 identified pathegand thus does not account for the many
illnesses caused by unidentified agents. The economic loss in terms of medical costs,
productivity losses, and illnesslated mortality arising &@m FBI is staggeringThe estimated
cost of illnesses attributabte 15 FBIs in the United States amountedb15.6 billion annually
(Hoffmann, 2015* Importantly, these estimates do not include transaction and information costs
associated with legal fees, cofiling fees, expert testimony, travel costs or any moagbn of
the emotional distress associated with the illness.

The impact of FBI on firms is also significant. The costa &BI incidento an operation
include an increase in negative publicity and media attention, lawsuits and legal fees, insurance

premums, staff absences, employee retraining ¢astsd a derease in customers and sales, and

cases were filed in the nine states studied by tit@Nal Center for State CourtBdiinsky and
Shavell, 2010).

* These values are conservatiusing a basic cosif-illness modelScharff (2012estimated

that the aggregatmosts of FBI in the United States amoto $51 billion annually. These

estimated cost increased to $77.7 billion annually after values for pain, suffering, and functional
disabilities were monetized and included.



negative impast on a firmOs epuation and staff morale (NRA2015). Furthermore,
unsuccessful defense by food firms and their insurers against FBI lawsuitteafisrto jury or
settlement awards that not only impact the future profitability but may also open the door to
other potential lawsuits.

A prime example of FBI case was aB. coli breakout that resulted in more than 600
illnesses and four deaths in January 1993 due to undercooked hamburgers catsiankdn
the Box restaurants in California, Idaho, Washington, and Newadbe 18 months following
the outbreakthe company losapproximately $160 million due to lawsuits from ill customers,
stockholders sustagainst the company for court costs, and lost sales due to adverse publicity
(Marler, 2014). The last personal injury case to this incidentvas finally settled in 1997 ken
a $3 million settlement was accepted (Voris, 1997). More recently, in 2009, a FBI case
attributable tahe Peanut Corporation of America (PCA) resulted in nine deaths among the more
than 700 victims in 45 states due to contaminated peanut products.aAtivemonth trial,
PCAO®wnersandquality assurance manager were found guilty of 98 federal felony counts that
included specific foodsafety violations (Flynn, 2014) and are currently awaiting sentencing.
PCA did more harm to humans and damage to gstppthan any other outbreak on record
(Flynn, 2014). Many additional lawsuits are anticipated even though the company is now

bankrupt (Nelson, 2012).

1.1 Specific Problem
Under US product liability law, conswers harmed by unsafe producem take legal @on to
obtain compensatiorof their injuries (Busby et a2001). As such, product liability law plays an

essential role to help restore tort victims to their-ipjery condition (Shepherd, 2013), and



specifies when firms are liable and are requirepalyp compensatory damages to injured persons
or their survivors. In the case of contaminated food, product liability is a powerful mechanism to
compensate consumers for economic losses resulting from FBI, while simultaneously
encouraging firms to provide fea food products (Busby et &001).

Despite its economic implications to both individuals and businesses, limited research has
been undertaken to examine the factors that affect outcomes in FBI product liability lawsuits. To
date there has been onlyeostudy, which has examined this issue. Busby.42@01) studied
FBI jury verdicts in 32 states from 1988 through 1997 to determine the effects of defendant,
plaintiff and lawsuit characteristics on product liability case verdicts and amounts awauoded.
among the 175 cases examined, they found that 31.4 percent resulted in some compensation paid
by firms with a media award was $25,56A998 dollary They also found that the ability of
plaintiffs to link their illnesses to a specific pathogearéagd their chances of winningvhile
more severe illnesses that resulted in hospitalization, chronic complications, or death resulted in
higher awards. Defendants that used medical expert testifiboge with Odeep pocketsO
decreasethe odds of a plainfifwin (Busby et al2001).

While the oiginal research by Busby et 42001) offered important insights regarding
FBI lawsuits, the long intervening period since this study encourages a reexamination of the
issue. Recent higkprofile cases of FBljncreased regulatory action, and improvements in
traceability practices have changed public perception and expectations concerning firm food
safety performance. As such, it is expected that the probability and amount of financial awards in
FBI cases haventreased, and the factors, which affect these outcomes, will have changed in
recent yearsResearch in this arda neededo further identify the economic ramifications of

jury decisions and damages awarded in FBI lawsuits. The factors that influeestethiea firm



is liable and the financial payout associated with adopting operational changes can help influence
food firms decision concerning adopting more advance and proactive food safety prabiges.
latter issue is now even more relevant givervifder adoption and improvements in traceability

systems in the intervening years

1.2 Study Objectives and Hypotheses
The objective of this study is to assess what case attributes impact plaintiff success and payouts
in jury settled FBI cases, and hdhe relative importance of thes#tributes hashanged over
time. As such,this study updates the originalork conducted by Busby et a2001) by
expanding the sample of FBI cases to include caségdhehed a verdict between 19a8d
2014. Regional rad intertemporal considerations will be incorporated into the model
specification to enhance the analysis.

This research assumes that firms seek to minimize payouts associated with FBI product
liability lawsuits while injured consumers or their survivaseek to maximize the amount
awarded as compensation for injuries sustained. Research hypotheses related to the probability of

a plaintiff winninga FBI case settled through jutiyals are as follows:

H1o: FBI lawsuits that do not involva public health authority decresaglaintiff(s) chance of
winning.
H1.: FBI lawsuits that involved a public health authority incespkaintiff(s) chance of

winning.



H2y: Plaintiff(s) thatdid not employ a medical witnedsiring their caseecreasehance of
winning.

H2,: Plaintiff(s) thatemploy a medical witness increase chancgiohing.

H3p: Plaintiff(s) who are unabléo link their illnesses to a specific pathodeve a reduced
probability of winning
H3,: Plaintiff(s) ability to link theinllnesses to a specific pathogen ieases the probability

of winning.

H4o: Lawsuits involving Odeep pocketO firms decrease the probabdipyaitiff(s)
winning.
H4,: Lawsuits involving Odeep pocketO firms are expected to increasebiiailjiyoof

plaintiff(s) winning

H50: FBI cases involving deathill increase the probabilityf plaintiff(s) winning

H5,: FBI casesiotinvolving deathwill decrease the pimbility of plaintiff(s) winning

H6o: FBI casesnvolving childrenwill increase th@robability d plaintiff(s) winning

H6,: FBI cases nanvolving childrenwill decrease the probabilityf @laintiff(s) winning

More severe FBI cases are likely to result inigher payouamount if the defendant food
firm is found responsible. As such, research hypotheses related to the amount awarded are as

follows:



H7,: FBI casesnvolving deathwill result in higherawards

H7.: FBI casesiotinvolving deathwill result in lower awards.

H8o: FBI casesn which the plaintiff does not have chronic complicationsnental or
physical disabilitiesvill be awarded lower amounts.
H8,: FBI casesnvolving chronic complications or mental physical disabities will be

awarded higher amounts.

H9: FBI cases involving children witieceive a higheaward

H9,: FBI casesotinvolving childrenwill receive a lowerward.

H10,: eep pocketO firms aexpected to pay loweward amounts if found guilty.

H10,: CDeep pocketO firms are expecte@ay higher award amounts if found guilty.

1.3 Contributions and Anticipated Impact

This study will provide interesting insights regarding the factors that influence whether a
plaintiff wins a FBI case and ttmountsubsequeit awarded. Given the risk ffirms in terms

of potentially large payouts, future litigatioand lost reputation, tise findings can help inform

the decision of whether to pursue litigation or settle out of court. In addition, results may provide
incentives for food firms and otheirs the supply chain to improve their operations and produce
safer and better quality foods thereby reducing the costs shared by economic® SEui®rs.

research will be of particular interest to those with interest in agribusiness, risk management,

> Employers, private health insurers, agaernment.
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food safety, and food policykrom a consumer perspective, the findings of this shiglylight
the causes of action availakd@d the type of evidence neededb® successful in a lawsuit
Additionally, the findings can help inform consumer decisioegading whether to pursue

litigation or accept aettlement offered by food firms.

1.4 Study Overview
Key findings of this study include the frequency and size of awards for FBI cases decided
between 1979 and 2014pproximately 3.8% of caseslecided beveen 1979 and 2014 resulted
in positive outcomes and subsequent monetary awards for the party injured by FBI.
Compensation to successful plaintiffs ranged from $151 to $6.2M, with average and median
awards of $276,148 and $32,264 respectividigre than Rlf of the casesesolved through jury
trials did not mplicatea specific pathogen responsible for illnesgcess rates of plaintiffs that
alleged illness from a specific pathogen (44.4%) or causal agent (44.8%) were significantly
greater than in casegere the cause of illness was not identified (27.1%). Plaintiff success rates
in cases that alleged iliness from a specific food (32.6%) was lower than cases that did not
identify a specific food as the source illness (39.5®Ruintiff chances of winni increased if
lawsuits involved a child, foodborne pathogen was identified, and pain and suffering was
claimed, and decreased if defendants used of one or more expert witnesses or had Odeep
pocketsO. Cases involving a chittironic complicationsind defendants with Odeep pocketsO
increase the amount awardedlaintiffsby $393,266 $1,108,751 and$255,529 respectively.

A generalintroduction to FBI, including key types &dodborne pathogensausesand
underlying characteristics of FBand the economic imiglations of foodborne pathogens is

presented in Chapter Zhapter 3 provides a historical account of product liability law and its



intersection with food safety and economics. The role of innovation in food safety and an
overview offood safety lawsand regulationsra discussed. Chapter 4 presetite conceptual
model, data source and collectiand econometric methedused in thisanalysis.Descriptive
statisticsand results from the econometric analysis are presented and discusSkapter 5
Chapter &oncludes by explorinthe overall implications of this studyOs findings idedtifying

opportunitesfor future research.



Chapter 2: Review of Literature - Foodborne lliness

In antiquity, most FBI occurrenseould be attribted to poor sanitation that infiltrated food and
water supplies (Bjorklund, 2006). As civilizations developed, many ancient societies began to
recognize theamportance of sanitation and made concerted efforgsrdtect food and water
supplies by buildingvater pipes and basic sewers to separate fresh from dirty water (Bjorklund,
2006). The ancient Greek physician Hippocrates noted that clean water tasted better and began
boiling water for his patients. He also designed a primitive water filter to renmgueities from

water he had boiled (Landau, 2011).

With the passage of time, humans leato protect and preserve foods with salt, natural
chemicals, dry heat, ice, and smoke (Bjorklund, 2006). For instance, the Romans carried ice from
the Alps to thedwlands to store food longer (Bjorklund, 2006) while the Egyptians dried fish
and poultry using the hot dessert sun (Shepard, 2000). Despite such, etbarever, FBI
continued to afflict early societies to the extent that wealthy people and royaltyeoffdoyed
personal food tasters to sample foods to test for toxins (Bjorklund, 2006). Satin (2007) noted that
the consumption of moldy wheat due to poor storage condittmugpled with the use of lead
coated pots by Greek and Roman upper clagggber contributed to chronic poisoning and
partially led to thelemise of these individuals.

Although much of the early efforts to prevent FBI focused on water,Macégtury
Egyptian doctor advised people not to partake in foods of irregular tassel @dor withoufirst
examning their safeness for human consumpti@jorklund, 2006). During the Middle Ages
(476-1453), people became aware that molds, parasites, and other imperfections spoiled their

food but were not cognizant that tiny microbesjisible to the naked eyes, caused infections
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(Bjorklund, 2006). For instance, Northern Europeans were stricken by ergstiamcaused
mental confusionmuscle spasms, gangrene (death of body tissue), and sometimes death
(Bjorklund, 2006). The inventionfdhe microscope (1674) enabled people to see bacteria in food
and water but did little to improve or prevent foodborne diseases from occurring (Landau, 2011).

Mechanized agriculture introduced during the industrial revolution (1880) led to a
realignment of agriculture production and trapatternshat established thpotentialconditions
for mass food poisoning (Satin, 2007). In additidennand for foods that would not readily spoil
prompted the development of new food processing and preservatbnotogies such as
canning (1795), pasteurization (1856), and refrigeration (188agl{er and Thiemann, 2009).
Pasteurization is perhagse first significant effort to make food and beverages safer and would
save millions of lives in time to come.

At the turn of the 20 century, the majority of consumers ate hecoeked meals
prepared from locally produced meat and seasonable vegetables (Satin, 2007). However, the
understanding of food and beverage spoilage gained dthatatter half of the ninetnth
century coupled with the advent of new technologiesl to the proliferation of processed foods
(Satin, 2007). For instance, rapid advances in food preservation technology allowed for more
food to be processeashdresuledin a wide variety of foodsvailable inconvenientforms and
available throughout the year (Satin, 2007). The introduction of fast food (1940) and
technologies such as the microwave (1945), dry freezing and irradiation (M68)jef and
Thiemann, 2009knabledfood to be cooked at home (Satin, 2007 this transition the

responsibility for food safety shifted from homemakers to commercial processwis

®Poisoning caused by consuming erigdected grain or grain products (American Heritage
Medical Dictionary, 2007). Ergot is a fungus that grows on rye wheat in cold, wet climates
(Bjorklund, 2006).
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consumersdecame potentially expoddo a wider variety of foodborne illness causal agents
Before the introductionof modern sanitation practices, both Cholera and Typhoid were
responsible for great many FBIs across the world. Cholera spread primarily through
contaminated water brought onto vessels timtentionallycarried the disease to distant ports
(Landau, 201} Typhoid fever was one of the most common foodborne diseases in the U.S. and
spread through food and water contaminated with the waste of infected humans (Landau, 2011).
Today, changes in food and transportation infrastructure mean that many peopés &elated

from FBI outbreaks. Regardless, advances in food safety technology coupled with better

traceability practices are paving the way towards a safer food supply.

2.1 Types of Foodborne Pathogen Identified and Tracked

Today, more than 250 pathageincluding bacteria, parasites, viruses, fungi and their toxens ar
known to cause FBI (CDC, 208¥4 In estimating the total burden of FBI, t@enters for Disease
Control and PreventionCDC) estimates the number of illness caused by both known and
unspecified agents. Currently, there are 31 pathogens known to causadBhich are tracked

by manypublic health systems. Unspecified agearts thoseavhose health effects or symptoms

are most likely to cause acute gastroenteritisnbuch effort has nobeen made to identify them

and their incidence isot traked Scallan et al. 2011puch agents include those for which there

is insufficient data to estimate specific burden; known agents not yet identified as causing
foodborne illness; microbes, chemicals, or other substances known to be in food whose ability to
cause illness is unprem; and agents ngtet identified (CDC, 201d). Table 2.1 presents the

estimated annual number of U.S. illnesses due to pathogens and unspecified agents.
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Table 2.1. Estimated annual number of domestically acquired foodborne illnesses,
hospitalizationsand deaths due to 31 pathogens and unspecified agents, United States, 2011

Foodborne Estimated annual Estimated annual Estimated annual

Agents number of illnesses % number of % number of deaths %

(90% credible hospitalizations (90% credible

interval) (90% credible interval) interval)

31 known 9.4 million 20 55,961 44 1,351 44

pathogens (6.6-12.7 million) (39,534- 75,741) (712- 2,268)
Unspecified 38.4 million 80 71,878 56 1,686 56

agents (19.8- 61.2 million) (9,924- 157,340) (369- 3,338)

Source(CDC, 2014)).

Surveillance of FBIs is an important partidéntifying opportunities to improve overall
food safety and reduce morbidity and mortality. The CDC defines surveillance as Oongoing,
systematic collection, analysis, interpretation and dissemination of data regarding a health related
event for use in puic health action to reduce morbidity and to improve healthO (German et al.
2001). According to Gould et al. (2013), outbreak surveillance provides valuable insights into the
foods, germs, and settings linked to foodborne diseases. In the U.S., taenargurveillance
systems that play a role in detecting and preventing foodborne disease and suiGi2@k
2015a). he CDC uses the national surveillance syst@&ulseNet to detect and define
outbreaks. PulseNet is a sophisticated outbreakctilmtesysem that compares the ODNA
fingerprintsOof bacteria from patients to find clusters of disease that might represent
unrecognized outbreaks (CDC, 20)3a

Surveillance systems are able to capture and analyze foodborne outbreak data by relying
on routine moitoring of foodborne diseases conducted by local and state public health
departments. Among the numerous surveillance systeen€DC provides leadership fahe

Foodborne Diseases Active Surveillance Network (FoodNet) is the principal foodborne disease
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component of the CDCOs Emerging Infections Program (CDC, 201Ba)dNet is a
collaborative program among the CDC, 10 state health departmentd,Shéepartment of
Agriculture Food Safety and Inspection Service (USBA&IS), and the Food and Drug
Administration (FDA) (CDC, 2015b)This systemestimates the number of FBIs, monitors
trends in incidence of specific FBIs over time, attributes illnesses to specific foods and settings,
disseminates this informatipand providesiata required aa foundation fo food safety policy

and prevention efforts. Currently, this surveillance system collects information on
Campylobacter, Cryptosporidium, Cyclospora, Listeria, Salmonella, Escherichi®tblf and
non0157, Shigella, Vibrio, and Yersiniay seeking out latratory confirmed cases from sites

across the 10 participating states (CDC, 2015b).

’ Other surveillance programs incluthee Naional Antimicrobial Resistance Monitoring System
(NARMS) that monitors antimicrobial resistance in enteric (intestinal) bacteria isolated from
humans, retail meats, and food anim#fee National Electronic Norovirus Outbreak Network
(CaliciNet) that raglly links norovirus clusters to outbreaks with a common food source; the
National Molecular Subtyping Network for Foodborne Disease Surveillance (PulseNet) that
connects cases of illness nationwide to quickly identify outbreébksNational Surveillanceof
Enteric Disease thairovides a national picture of the occurrence of infections and their impact
on human healththe Foodborne Disease Outbreak Surveillance System (FDOSSaphates
outbreak data on agents, foods, and settings responsible fssilthe National Voluntary
Environmental Assessment Information System (NVEAIS) that systematically collect, analyze,
interpret, and disseminate environmental data from FBI outbreak investigations; DPDx:
Laboratory Identification of Parasites of Publicaite Concern thattsengthens diagnosis of
parasitic diseases in the U.S. and around the wand, the National Notifiable Diseases
Surveillance System (NNDSS) thimacks notifiable infectious diseases across the (CBC,
2015a).
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Table 2.2. Estimated Annual Foodborne llinesses, Hospitalizations and Deaths Duehe
Most PrevalentPathogensTracked, United States, 2011

llinesses Hospitalizations Deaths
Pathogen Number Type
Norovirus 5,461,731 14,663 149 Virus
Salmonella
nontyphoidal 1,027,561 19,336 378 Bacteria
Clostridium
perfringens 965,958 432 26 Bacteria
Campylobacter spp. 845,024 8,463 76 Bacteria
Staphylococcus
aureus 241,148 1,064 6 Bacteria
Toxoplasma gondii 86,686 4,428 327 Parasite

Source(CDC, 2014)).

Table 2.2 presents the estimated anwcaaks of FBI and number bbspitalizations and
deaths due tohe most prevalenpathogenscurrently trackedAlthough tens of thousands of
cases are reported each year (CDC, 8)sincea vast majority of FBIs are never reported to
local, state, and or federal agencies (Knechtges, 2012), the actual number of FBI and diseases are
not accuraty reflected in surveillance systems. This is because many individuals may not seek
medical treatment, their illness may be misdiagno@&@ber, 2005) or their health care
professional may not make a specific diagntsisnk their iliness to a specificausal agentn
addition, each state decides whiphthogensshould be under surveillanceithin their state
(CDC, 2014). As a result, infection due to a particular FBI may go undiagnosed and or
unreported if it is not tracked in the state medical treatmvas sought. Also, infections with
some microbes such as norovirus are not reported unless they are associated with a recognized

outbreak (CDC, 20%)}.

2.2 Causes of Foodborne lliness
Determining the cause of FBIs is an important step in identifying opportunities to improve

overall food safety. FBIs have a wide variety of causes because almost any food can become
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contaminated at any point from where it is grown or raised to wherednsumed (Nakaya,
2012). Most FBIs are caused by eating food that contains harmful bactersgsyiparasites and
chemicals offoreign objects/matter such as bones, metals or human. Naddya (2012) cites
evidence that FBI can be caused by improped floandling at home or in a restaurant (leading to
microbial or chemical contamination), chemical and toxins in the environment, and antibiotics
used in animals and largeale farming. The following discussion briefly introduces the major
causes of FBI.

Bacteria are tiny microorganisms that can cause infections of the gastrointestinal tract.
Raw foods such as meat, poultry, fish and shellfish, eggs, unpasteurized milk and dairy products,
and fresh produce may contain bacteria that cause gastrointélttiess. Although harmful
bacteria may be present in the produttenvironment, foods may also be contaminated with
bacteria during harvesting or slaughter, processing, storage, and shipping (NIDDK, 2014). For
instance Salmonellaand Campylobactelare nomally found in warmblooded animals such as
cattle, poultry and pigs (Medieros et al. 2000); meat and poultry can also become contaminated
with foodborne pathogens during slaughter.

Viruses are extremely small pathogens that reproduce only withimg host cell and

can be transmitted by foodr water (Medieros et al. 2000) or contact with contaminated
surfacesViruses cause infections that can lead to sickness and may be passed from person to
person. Common sources of foodborne viruses includd, joepared by a person infected with a
virus, shellfish from contaminated water and produce irrigated with contaminated water
(NIDDK, 2014). Norovirus is transmitted from foods contaminated at their source or through
contact with someone who is infectebhis virus causes inflammation of the stomach and

intestines (NIDDK, 2014) and is the most common cause of foodborne iliness in the U.S.
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(Medieros et al. 2000).

Parasites are small, primitive animals that live within the bodies of other animals
(Medieroset al. 2000)pr in water Foods that come into contact with contaminated water during
growth or preparation can become contaminated with parasites. Similarly food preparers who are
infected with parasites can also contaminate foods if they fail to praotiper personal hygiene
before handling food (NIDDK, 2014). Several types of parasites can be found in food and water
including Toxoplasma which is found in meat animals, Trichinella that is found in raw or
undercooked porkand Cryptosporidiumthat isfound in contaminated water (Medieros et al.
2000). Due to good water treatment and sanitation programs, parasites infection due to food and
water are relatively rare in the U.S.

Chemicals and toxins in trenvironment, or chemicals occurringturally insome foods
may also contaminate foods. A large number of pesticides, heavy metals, cleaning solutions, and
other chemicals make their way into the food supply and can cause illness once ingested
(Nakaya, 2012). Pesticides are any substance or mixtungosfasices intended for preventing,
destroying, repelling or mitigating any pest (EPA, 281R}sticides applied directly to crogsn
remainon the plant and become residuesaod Also, pesticides catravel from application
sites by overspray, driftyunoff, and spills (pollutant)Jand may contaminate foodstuffs
(Knechtges, 2012). Unwashed fruits and vegetables that contain high concentrations of pesticide
residue may cause serious health problems (NIDDK, 2014).

Depending on the type of pesticide and the amount of exposuretesimorilness may
includediarrhea, pinpoint pupils, rashes, nausea, headache, and voloiigiterm illness may

include aggravated asthma symptoms, certain types of cancer, birtrs dafdctiamage to the

8 pesticidesnclude hsecticides (insects), herbicides (weeds), rodenticides (rodent), fungicides
(fungi), nematicides (nematodes) and various substances use to control pests (Knechtges, 2012).
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genetic and immune systems (CDPH, 20H¥)wever,levels of pesticide residues in the U.S.
food supply are well below established safety stand&id# (2015a). Winter (2001) noteisat
health risks posed by pesticide resslue foodsare much less thathose posed by microbial
contaminants, naturally produced toxiaad environmental pollutants.

Environmental chemicals associated with human activity and geologic processes may
also find their way into the human food chain through, soil or water (Knechtges, 2012).
Metals such as arsenic, lead, mercury and methylmercury occur naturally in the environment or
through many types of human activity such as mining (FDA, 2015b). Arsenic found in water, air,
food, and soil in organic andarganic forms may contaminate grains, fruits, and vegetables
through absorption (FDA, 2015b). Lotgrm exposure to high levels of arsenic may lead to
higher rates of skin, bladder, and lung cancer and heart disease (FDA, 2015b). Similarly, lead
can be depsited on or absorbed by plants grown for fomad exposure to large amounts may
lead to health issues relating to the central nervous system, kidmayshe immune system
(FDA, 2015b). In children, lonterm lead exposureirrespective of the quantityhas been
implicated inimpaired cognitive function, including reduced 1Q, behavior difficulties and other
problems (FDA, 2015b)Mercury accumulated in streams, lakes and oceans converts into
methylmercury that is absorbed by fish during feeding. Methydorg is a neurotoxin and
exposure to large quantities can be harmful to the brain and nervous system (FDA, 2015b).

Industrial chemicals such as dioxins, cimgkor heating related chemicals such as
acrylamide and other chemicals such as benzene, ettwfdarnate, perchorate, and melamine
may also contaminate the food supply leading to serious health risks (FDAg).2Radurally
occurring toxins in certain plants and animals may also lead to FBI. For indtgeereef fish

may accumulateiguatera toxa through their diet and, when eaten, may cause nausea, vomiting,
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diarrhea, joint and muscle aches, headache, dizziness and muscle weaknes20@H9AIn
addition, some types of fish including tuna and mahi mahi, may be contaminated with bacteria
that poduce toxins if the fish are not properly refrigerated before they are cooked or served
(NIDDK, 2014).

In addition to the causes of FBI noted above, consideration must also be given to
contributory factors that allow pathogens to contaminate food. Emof®od production,
distribution, storage, and preparation allow contamination of foods and the survival and/or
proliferation of etiologic agents. Busby et al. (2001) noted that some food handling errors
introduce pathogens to uncontaminated food whilerotrrors permit pathogenic organisms
already present in raw food to survive or multiply to dangerous levels once fpoepared.

Bryan et al. (1997) repothat potential errors may include the use of contaminated raw food,
cross contamination of pregal foods by contaminated raw food, poor personal hygiene by
infected food handlers, inadequate cleaning of equipment, inadequate cooking or reheating,
improper holding temperatures, cooling food too slowly after heating, eating food too long after
preparabn, and insufficient fermentation, acidification, salting or sweetening during processing.
Many FBIs are attributed to sequential errors made by food firms and consumers where food
initially contaminated somewhere along production and distributipnnigurn, improperly

handled by consumers (Busby et al. 2001).

° For example, fresh produce packagers that failed to prevemtapkage salads from being
contaminated bysalmonellabacteria, and consumers that subsequently fail to wash the lettuce
leaves, causing those who eat the salad to become ill.
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2.3 Characteristics of Foodborne lliness

Most incidents of foodborne iliness aselflimiting or nonfatal conditiongKnechtges, 2012)

that result in symptoms that camclude diarrhea,vomiting, or other gastrointestinal
manifestations such as dysentery (Lindsay, L9®owever, norspecific symptoms and
neurologic symptoms may also occur (MMWR, 2004). Symptoms of FBI depend on the source,
and can range from mild to serioasd lastfrom a few hours to several daggIMWR, 2004).
Characteristics of a specific case of FBI may affect the extent of legal liability for illness and
injuries sustained by consumers. Alternatively, cases suspected as being part of a mass outbreak
are likely to exlbit similar features that subsequently affect the extent of legal liability for
illness and injuries sustained by consumers individually or as part of a class action lawsuit.
Characteristicsof potential importance to assigning liability and award amourtkide the
incubation period,whether the incidence was part of a mass outbreak individualOs
susceptibility, diagnosigreatmentandwhether the iliness results ahronic health issue3he

importance of these illness attributes is explored below.

2.3.1 Incubation Period

The amount of time that elapses between ingesting a pathogen and tharaggeérthe first
symptoms of illnesss called the incubation period (Lew, 2011). The incubation period for most
FBIs can range from several hours toesal weeks depending on the type of pathogen. Table

2.3 provides a summary of the incubation period for selected etiologic agents.
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Table 2.3. Incubation period ranges for selected foodborne illness

Etiologic Agent Incubation Period
Bacillus cereus Vomiting toxin 1-6 hrs
Bacillus cereus Diarrheal toxin 6-24 hrs
Campylobacter jejuni/coli 2-10 days; usually-5 days
Clostridium botulinum 2 hrs8 days; usually 1-28 hours
Clostridium perfringens 6-24 hours
Escherichia col EnterohemorrhagicE.
coli 0157:H7 and others) 1-10 days; usually-3 days
Listeria monocytogenednvasive disease 2-6 weeks
Nontyphoidal Salmonella 6 hrs10 days; usually-@8 hours
Shigella spp. 12 hrs6 days; usually 2 days
Staphylococcus aureus 30 min8 hours;usually 24 hours
Vibrio parahaemolyticus 4-30 hours
Marine toxins- Ciguatoxin 1-48 hours; usually-8 hours
Cryptosporidium spp. 2-28 days; median: 7 days
Trichinella spp. 1-2 days for intestinal phase;®2weeks for systemic phase

Source(CDC, 20151).

In FBI lawsuits, the incubation period plays a crucial role in identifying the pathogen
responsible for the illness claimed. Busby et al. (2001) found that lawsuits in which a specific
foodborne pathogen had been identified had a statistically signi@aet on plaintiffOs chance
of winning. Since illness could have been triggered by a variety of other causes, a plaintiffOs
ability to make this identificatiors often largely dependent whether they can show that his or
her symptoms are consistent lwthe incubation period of a specific pathogen. For example, the
incubation period for notyphoidal Salmonellaranges from six hours to 10 dayspkintiff
claiming FBI due to noityphoidal Salmonellamust present evidence that the time between
exposureand the onset of symptes falls within this range. Evidence is usually provitedugh
testimony of a medical expere.@. a gastroenterologist) that conclusivelyles out other
potential causes of the plaintiffOs iliness. Failure to show that theitasgmare consistent with

the incubation period of thenplicatedpathogen may result in a weaker case.
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2.3.2 Mass Outbreaks
Changes in human demographic characteristiud food preferences, coupled wititreased
integration and consolidation gfobd food production and distribution systenasd microbial
adaptationhas createdpportunities for contaminated food to be distributed oweiuahwider
geographic areaand thus leado iliness outbreaks (MMWR, 2004). The CDC defines a
foodbornediseaseoutbreak (FBDO) as an incident in which two or more persons experience a
similar illness resulting from the ingestion of a common food. Mead et al. (1999) noted that the
majority of FBIs are not detected as part of an outbfeak

Outbreaks in FBI can range greatly time size and distribution of cases (Knechtges,
2012), andcan be due tany of the more than 250 pathogens and toxins known to cause FBI
(CDC, 2013Db. Local outbreaksypically involve a common meal or food item front@mmon
place in the local community, while larger outbreaks can occur as part of a wider distribution of
the same food item(s) across laageas i(e. a region multiple states). In 2014more than 220
food poisoningoutbreaksor related clusters acrofise U.S. werenvestigated. This resulted in
68 confirmed or suspected vehicles of transmission, and remfaisvariety of foods (CDC,
201%). Recent multstate foodborne outbreak investigations hawgplicated bean sprouts
(Salmonelly, cilantro Cyclaspora), peanut butter §almonelld, organic sprout chia powder
(Salmonell, and raw clover sproutsE( col) (CDC, 201%) as the vehicles for pathogen
transmission.The most recent major FButbreakwas in2011whenORocky FordO cantaloupes
contaminated with.isteria sickened at least 146 in 28 states and killed 36 people (Flynn, 2012).

In recent years, large mulitate or nationwide foodborne outbreaks have become more

Miinesses thiare not part of an outbreake called OsporadicO (CDC, 2013b).
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commonly recognizedMore than 1,000oodborneoutbreaksinvestigated by local and state
health departments are reported each year (CDC, 2014a).

Most FBI outbreaks are identified and investigated by local and state health departments
The CDC provides consultaticend assistance on outbreak investigations that are particularly
large, unusual, or severe (CDC, 2@L5In addition, the CDC serves as a lead coordinator
between publichealth partners, and maintains and monitors several disease surveillance and
outbreakdetection systems. FBI lawsuits involving outbreaksh as incidentattributed to a
particular restaurant, cruise ship, or a common food saregypically easier for plaintiffs to
establish the proximate cause because evidence of multiple injunignge$rom a common
sourcehelps to validate plaintiff claimdn addition, plaintiffan outbreak caseslso benefit from
the involvement opublic health authority investigatioas pblic health officialscan becalled

upon to provide expert testimongracerning the outcome of their investigations.

2.3.3Suscepibility and Persons at Risk

Consumers with weakened or undeveloped immune systems are less capable of fighting off
infections due to foodborne pathogenRopulationshighly susceptible to this type of illness
includeinfants and children, the elderly, pregnant women, and immune suppressed individuals.
The incidence of infection caused by nearly thk tracked pathogensas highest among
children under 5 years old, dadults 65 years and older (MMWRO014. Vulnerable people are

at an increased risk of contracting a foodborne illness, experience the illness more ,saverely

for a longer duratiorthan less vulnerable groupSuch individuals arenore likely to require

hospitalizatioror even die fromaFBI (FDA, 2015l).
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Because their immune systems are still developing, young childrenaesat risk for
FBI (FDA, 201%l). Potter (2006) noted that infants and children are more highly susceptible to
infections becausef their immunological naivety, and that repeated exposure to pathogens or
Immunization creates antigenic memory as adaptive immunity matures making children less able
to mount a productive response to prevent illness from occurring. Children under ti&bage
at particular risk for FBI because they have immature immune systems, a lower body weight,
they produce less stomach déjcand have significantly less awareness and contret tood
safety risks (Pelton, 20)1In addition, as children consunneore food in proportion to their
weight than adults, they absorb proportionally monen® and contaminants (WHO, 2000
Approximately half of all reported FBIs occur in children, with the majority of these cases
occurring inthoseunder 15 years of ag&gkin, 2009; Food Safety News, 2013).

The elderly also tend to have weaker immune systems. As people age, factors such as
poor nutrition, dehydration, or chronic illness may increase FBI susceptililgp, immune
function and other barriers to infectiatart to wanein older adults andsaa result, these
individuals are less effective in recognizing and fighting pathogens (Klontz, ZDd@plicating
matters many older adults may be diagnosed with one or more chronic conditions such as
diabetesarthritis, cancer, or cardiovascular disease, and are takiegsabne medication (FDA,
2015). The chronic disease process, coupled with side effects of some medications, may also
weaken the immune system. In additioas people age, stomach acid pitun decreases,
which further contributes to the risk of illness.

Pregnant women are also at greater risbaifig affected by FBI. During pregnancy, a

womarDs immune system is altered to enablexistence with the fetu(ontz, 2013). Such

1 stomach acid plays an important role in reducing the number of bacténi iimtestinal track
(FDA, 20159.
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alterationshowever, make the body more susceptible to infection from FBI. Ii@ucharmful
bacteria camrross the placenta barri@ndinfect an unborn baby whose immune system is under
developed and incapable of fighting infections. Such instances may leaustarriage,
premature delivery, stillbirth, sickness omatle of a newborn baby (FDA, 20d)5

People with immune systems weakened by disease or medical treatment such as those
with HIV/AIDs, cancer, liver disease, and diabetes are also at higher riskntvacting FBI.
Both a disease and the side effects of certain treatments such as chemotherapy may cause
immune suppression and make individuals more susceptible to many types of infections (Klontz,
2013).In the case of diabetes, the disease may slowatedood passes through the stomach and

intestines, and allow foodborne pathogens grodpnity to multiply (FDA, 2018).

2.3.4 Medical Diagnosis and Treatment
Diagnosing the actual causeaBI is made more difficult byhe fact that numerous pathoge
can induce similar symptomés diarrhea, abdominal cramps, and nauseamonly occur in
FBI casesit is often challenging to pinpoint the pathogen responsible for a given illness without
laboratory tests (MMWR, 2004 Kass and Reimann (2006) notieat even with modern,
sophisticated techniques, approximately half ¢foaltbreak investigations fatb implicate a
causeFailure of identification may occur because the agent is truly unkngl@ad et al. 1999)
or because of inaccurate laborat@nocedurs or mishandling of sample«késs and Reimann,
2006).

FBIs aregenerallyacute in nature and most people recover on their @nly a fraction
of those who experience gastrointestinal tract ggms from FBI seek medical treatment

(MMWR, 2004). Tlose who do seek medical care and submit specimens for testing are more
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likely to be diagnosed with a bacterial infection even though viral, parasitic and chemical
infections are also common causes of FBI (MMWRO04). This is because tests father
etiologies of diarrheal disease amaely done inclinical practice(MMWR, 2004. To identify

the etiology of a FBI, physicians and other health care professionals may rely on the incubation
period, duration of the resultant illness, and the predominant ¢lsyogptoms (MMWR, 2004).

They may also enquire about the consumption of raw or poorly cooked foods, unpasteurized
milk or juices, home canned gogdsid fresh produce. Information regarding occupation, foreign
travel, group gatherings, pet contact, daycateendance and farm visitsf the affected
individualsmay also provide important clues (MMWR, 2004).

Medical diagnoses of FBI that is mild in nature and last only a few days do not usually
undergotesting. Because many FBIs exhibit similar symptomedical professionalsiay use
differential diagnosiand/or clinical microbiological testing systematically identify the actual
cause, or to eliminate potential causésliness in more serious cas@he extent of diagnostic
evaluation depends on thdinical signs, the differential diagnosis considered and clinical
judgment (MMWR, 2004). It must be noted, however, that routine laboratory testing may not
identify many specific foodborne infections. Specialized, experimental, and expensive tests that
are rot generally available maye required for some diagnoses.

Treatment of FBI caused by bacteria, viral, and parasitic infections depends on the
clinical 9gns and symptoms, the implicatecganism, antimicrobial susceptibility tests, and the
appropriateness of treating with an antibiotic (MMWR, 2004). Symptoms that are primarily mild
or moderate (diarrhea and vomiting) may result in dehydration, and may require replacing lost
fluids and etctrolytes through oral rehydration (CDC, 2@l4Intravenous therapy may be

required for more severe dehydration (MMWR, 2004). In infants and young children, special
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care should be taken to avoid serious adverse effects of antidiarrheal medicatidsl. ¢aarded
by chemicals and toxins, supportive care is usually advised (MMWR, 2004). Table 2.4
summarizes thesigns symptoms and treatment fofoodborne iliness due teelected etiologic

agents.

2.3.5 Foodborne lliness and Chronic Health Issues

The magrity of peopleaffected by &BIl usually make a full recovery without any lasting illness
impacts The longterm effects of FBIhowever, can be life changin8everal pathogens or their
toxins are cable of triggering chronic diseases including permaissue and organ damage,
which may lead to disability and death. For instance, Moss (2009) relates the story of a consumer
that initially experienced stomach cramps and diarrhea but eventually suffered from bloody
diarrhea, kidney failure and convulsioriteaconsuming a hamburger infected withcoli.

A number of chronic sequeffemay result from foodborne infection complications
(Lindsay, 1997) including rheumatoid disease, inflammatory bowel syndrome (IBS), haemolytic
uraemic syndrome (HUS), GuillaBarre syndrome (GBS), and autoimmune thyroid disorders.
Table 2.5 summaizes the potentiasevere acute complications and léegm consequences of

selected foodborne pathogens.

12 Any abnormal condition resulting from FBI.
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Table 2.4. Signs, Symptoms, and Treatment for Foodborne lliness due$pecific

Microbial Agents

Etiologic Agent

Signs/Symptoms

Treatment

Bacillus cereus Vomiting toxin

Bacillus cereus Diarrheal toxin

Campylobacter jejuni/coli

Clostridium botulinum

Clostridium perfringens
Escherichia col
Enterohemorrhagic (E. coli
0157:H7 and othe)s

Listeria monocytogenes
Invasive disease

NontyphoidalSalmonella

Shigella spp.

Staphylococcus aureus

Vibrio parahaemolyticus

Marine toxins- Ciguatoxin

Cryptosporidium spp.

Trichinellaspp.

Hepatitis A

Sudden onset of severe naus
and vomiting. Diarrhea may b

present.

Abdominal  cramps, waten
diarrheanausea.

Diarrhea, cramps, fever, ar
vomiting; diarrhea may b
bloody.

Vomiting, diarrhea, blurrec

vision, diplopia, dysphagia, an
descending muscle weakness.
Watery diarrhea, nause:
abdominal cramps; fever is rare.
Severe diarrhea that is ofte
bloody, abdominal pain an
vomiting. Usually, little or no
fever is present.

Fever, muscle aches, and nau:
or diarrhea. Pregnant women m
have mild flulike illness, and
infection can lead to prematul
delivery or stillbirth. Elderly or
Immunecompromised  patient:

may have bacteremia or
meningitis.
Diarrhea, fever, abdomine

cramps, vomiting.

Abdominal cramps,fever, and
diarrhea. Stools may contai
blood and mucus.

Sudden onset of severe naus
and vomiting. Abdominal
cramps. Diarrhea and fever m:
be present.

Watery diarrhea, abdomine
cramps, nausea, vomiting.

Gl: abdominal pain, nausei
vomiting, diarrhea.

Diarrhea (usually  watery)
stomach cramps, upset stoma
slight fever.

Acute: nausea, diarrhe:
vomiting, fatigue, fever,
abdominal discomfort followec

by muscle soreness, weakne
and occasional cardiac ar
neurologic complications.

Diarrhea, dark urine, imdice,
and flulike symptoms, i.e., fever

Supportive care.

Supportive care.

Supportive care. For severe cas
antibiotics such as erythromycin ar
guinolones may be indicated early in t
diarrheal disease. GuillaiBarrZ
syndrome can be a sequela.
Supportive care.

Supportivecare.

Supportive care, monitor renal functio
hemoglobin, and platelets closely.

Supportive care and  antibiotic
Intravenous ampicillin, penicillin, o
TMPSMX are recommended for invasi
disease.

Supportive care.

Supportive care. TMBMX
recommended in the US if organism
susceptible.

Supportive care.

Supportive  care.  Antibiotics
recommended in severe cases.
Supportive care, I\fnannitol.

ar

Supportive care, selfmited. If severe
consider paromomycin for 7 days. F
children aged #11 vyears, conside
nitazoxanide for 3 days.

Supportive care plus mebendazole
albendazole.

Supportive Prevention  wil

immunization

care.
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headache, nausea, and abdomi

pain.

Norovirus (NoV) Nausea, vomiting, abdomin: Supportive care such asehydration.
cramping, diarrhea, fevel Good hygiene.
myalgia, and some headache.

Cyclospora cayetanensis Diarrhea (usually watery), loss ¢ TMP-SMX for 7 days.

appetite, substantial loss
weight, stomach cramps, naus¢
vomiting, fatigue.
Yersinia enterocolitica Appendicitislike symptoms, Supportive care.
diarrhea andromiting, fever, and
abdominal pain.

Source(CDC - MMWR, 2004).
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Table 2.5. Severe acute complications and losigrm consequences of selected etiologic

agents
Etiologic Agent Severe Acute complications Long-term Consequences
Campylobacter Sepsis, meningitis, cardif Chronic diarrhea, Guilla#BarrZ

Escherichiacoli - 0157:H7

Listeria

Salmonella

Shigella

Norovirus (NoV)
Yersinia enterocolitica

endocarditis, ldpatitis,

cholecystitis, pancreatitis

Hemolytic uremic syndrome,
renal failure, coma, seizures

Preterm birth, encephalitis,
meningitis, seizures, bacteremia
sepsis, endocarditis, pulmonary
infection, septic arthritis
Bacteremia, sepsis, meningitis,
septic arthritis, spondylitis,
cholangitis, pneumonia, septic
metastases, arterial infection,
aortitis, aortic aneurysm,
endocarditis, osteomyelitand
bone sequelae, splenic abscess
pancreatitis, hemolytic uremic
syndrome, renal failure, coma,

seizures

Intestinal perforation, toxic
megacolon, bacteremia, sepsis,
hemolytic uremic syndrome,
renal failure, coma, seizures

None

Intestinal perforation;

intussusception; toxic megacolol
mesenteric vein thrombosis;

osteomyelitis; sinusitis;
pneumonia; empyema;

bacteremia; sepsis; endocarditis
meningitis; abscesses in kidney,

lung, liver, or spleen

syndrome, irritable bowel syndrome,
dyspepsia, inflammatory bowel disease
reactive arthritis, renal diseases
Kidney dysfunction, hypertension,
cardiovascular disease, stroke,
endothelial injury, pancreatitis diabetes
splenic abscesses, gallstones, seizures
hemiplegia, cortical blindness,
psychomotor retardation, irritable bowel
syndrome, dyspepsia, reactive arthritis
Cerebral palsy, epilepsy, vision and
hearirg loss, cognitive and attention
deficits, chronic lung disease

Chronic diarrhea, irritable bowel
syndrome, dyspepsia, inflammatory
bowel disease, reactive arthritis

Kidney dysfunction, hypertension,
cardiovascular disease, endothelial
injury, pancreatitis, diabetes, splenic
abscesses, gallstones, coma, seizures,
hemiplegia, cortideblindness,
psychomotor retardation, irritable bowe
syndrome, dyspepsia, inflammatory
bowel disease, reactive arthritis
Irritable bowel syndrome

Chronic diarrhea, GravesO disease
(autoimmune thyroid disease); reactive
arthritis

SourceBatz et al. (2013).
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2.4 Food Safety Standards and Certifications

Concerns related to food safety scandals tiverdast twodecades coupled witthanges to the
structure of the global food market and consumer demand for safehdwedcontributedio the
development of many public and private standards on food safety and gdatityrding to
Henson and Humphrey (2009ublic and private food safety standards establish controls and
conformance in the production, transport and processing of food.

Food safety standards may be classified as standariish define required
characteristics of food products such @ntaminantor maximum residue limifsprocess
standards that define how food should be produced including verifiable performance objectives
and process standards that define the requirements of the management system such as
documentation requirements (Clarke, 2010). In many cases, public food safety standards
establishthe basicrequirementsf a food safety system, while private food safdgndards
elaborate on what this system should encompass in order twoteeeffective Henson and
Humphrey, 2009)Regardless of thetype, a commor{implicit) goal of these standards to
reduce the incidence of FBI.

Private food safety standards arevdloped and owned by ngovernmental entities
(Liu, 2009) andare oftenconsidered more stringent and extensive than public standards. Such
standards aim tomprove food safety andacilitate supply chain management within an
increasingly globalized andompetitive international food market (Clarke, 201®ivate food
safety standards includ&obalGood Agrcultural Practices (GlobalGAP), whichasood safety
certification program for agriculture and aquaculture producers (GlobalGap, 2085heSO
22000 standardwhich is designed for use bfood processors to establish and maintiod

safety management procedures (ISO, 20T&®her private standardsclude British Retall
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Consortium (BRC), International Featured Standard (IFS), Food Safetgn$yCertification
(FSSC) 22000, Safe Quality Food (SQF), and Best Aquaculture Practice (BAP) (Clarke, 2010).

Food safetystandards are both developed and adopted by private food companies,
predominantly, major food retailers and food service compaHiesspn and Humphrey, 2009)

For example, Walmart implemented a standard that rexpiirdeli meats to be produced with a
natural inhibitor that ensurdgsteria countscould notincrease bymore than a log during the
productOs shdife (Lupo, 2013). Food standards set and adopted by individual fimals can
be used to distinguistnd differentiatehese firms on the market (Clarke, 201Ranville (2009)
posited that private food safety certification has beceant® factomandatorycondition of
supplycontracts fomany large food retailers throughout the world.

In the U.S., public food safety standardse developed and overseen by federal
government agencies responsidtf®r example, the Food Safety Modernization Act (FSMA)
mandatesthat the Food andDrug Administration (FDA)establish scienebased, minimum
standards for the safe growing, harvesting, packing and holding of produce on farms to minimize
contamination that could cause serious health consequences or death (FDA). 2014
Internationally,the Food and Agriculture Organization (FAO) and World IHe®rganization
(WHO) addresdgood safety issues through the CODEX Hygiene Principles and other relevant

codes TrienekensandZuurbier, 2007)

2.5 Economic Costs of Foodborne lliness
The economic asts of FBIs encompass cost incurred by victims and their families, food firms,
and third partiesAs most FBIs are mild in nature, améquire no medical care, the economic

cost incurred by ill consumers and their families are likely to be small. Howaoee, severe
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illnesses can lead to significant monetary losses due dicatlecosts, productivity losgs well
as noamonetary losses such as pain and suffering (Busby et al. 2001). Hersdnaill (1993)
distinguishbetween tangible and intangible cosf FBI. Tangible costsnclude those requiring
direct monetaryoutlays such as employment loss, travel, doctorsO visit, medicine, costs of
hospital care, andn the case of outbreaks, the administrative costs of setting up a system for
investigating, managing@nd publicizing outbreak information (Riston and Mai, 199®). the
other had, intangible costs includeosts related to the value lofss of leisure rad life, andare
more difficult toquantify (Riston and Mai, 1998).

Perhaps of greater importanit&n the impact on individually affected consumerthe
social costof FBI. Swinbank (1993) notethat such costaninclude (1) losses in production
ove and above the income loss incurred by the suffer, (2)-Bmatked medical and hospital
expenses, over and above those directly borne by the sufferer, and (3) pain and distress suffered
by others that sympathize with the sufferer. While identifying tloests sources may seem
forthright, deermining the costs incurred undsachtype of cosis difficult to ascertain because
of data limitations andosts shifting between parties. Busby et al. (20@i¢d that cosshifting
could include insured medicaxpenses being shifted to private or public insurers; health care
providers absorbing uninsured medical expenses as a business loss; time loss from work due to
sick leave becomes costs of employarsd medical expenses covered under government health
plars are picked up by tax payetSonsumers and their families beaglatively little out of
pocket expensef the true cost of FBI and thus have less incertveeek compensation from
responsible parties.

Aggregateestimates of FBtosts vary widely. Tis isdue to differences ithe number of

diseases includedhe valuation methods used (Hoffmann and Anekwe, 204/3) the time
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period consideredin addition assumptions concernintpe burden of illness and economic
components may further contributedifferences in estimates (Scharff, 201There is also the
cost associated with someone infected with a FBI that becomes a risk to the wider community.
For instance, someone infected with Hepatitis may inadvertently infect unsuspecting restaurant
patrors. FBI also affects market movements and prices. Consumers react to news of FBI by
changing their buying patterns and reducing consumption of implicated product (Palma et al.
2010). As a result, the redisnt in sales may lead to markehutdown in the short run.
Voluntary and involuntary food recalls also contributes to the economic cost of FBI. Although
some food firms may possess recall insurafreguently only mandatory rather than voluntary
recalls are covered. As such, proacfives often end up paying for their recall expenses.

Recent estimates by Hoffmann et al. (2015) shows that 9.4 million illnesses impose over
$15.5 billion in economic burden annually. These estimates are conservative and measure only
the major costs of mémhl treatment, lost productivity and individualsO willingness to pay to

reduce risk of deati.able 3 present the cost estimates of 15 foodborne pathogens.

Table 2.6. Cost Estimates of 15 Foodborn#dnesses

Etiologic Agent Estimated Costs
Campylobacter (all species) $1,928,787,166.2:
Clostridium perfringens $342,668,497.8¢
Cryptosporidium parvum $51,813,651.77
Cyclospora cayetanensis $2,301,422.92
Escherichia coli0157 $271,418,689.72
Non-0157Shiga toxinproducingEscherichia coli $27,364,560.51
Listeria monocytogenes $2,834,444,202.2¢
Norovirus $2,255,827,318.2¢
Salmonella (nontyphoidal) $3,666,600,031.17
Shigella (all species) $137,965,962.14
Toxoplasma gondii $3,303,984,477.7"
Vibrio parahaemolyticus $40,682,311.84
Vibrio vulnificus $319,850,292.6(
Vibrio (all other norcholera species) $142,086,208.87
Yersinia enterocolitica $278,111,168.0¢
Total $15,603,905,962.0¢

Source:Hoffmann et al. 2015.
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Relying on Scallaret al. (2011) estimates of 30 known and all unknown pathogens,
Scharff (2011)estimated the economic burden from health losses due to FBI in the U.S. using a
basicand an enhanced cesftillnessmodel Both models account for healtblated ecnomic
costs associated with FBI in addition assigninga value of statistical life (VSL) based on
individualsO tradeffs between fatality risk and money (Scharff, 2011 the basic model,
economic costs from FBI included both financial losses dumedical expenditureand lost
productivity andutility (well-being) dueto iliness relatedmortality (Scharff, 2011) Medical
expenditures included costs of hospital services, inpamhbutpatient physician care including
cost of laboratorytests, andpharmaceutical costs whilproductivity lossincluded fnancial
lossesincurred when individuals are not able to work as a result of either their own ill@sses
illnesses of their children (Scharff, 2011k the enhanced cosif-illness model productvity
loss estimatesvas replacedwith a more inclusiveneasure opain suffering and functional
disability based on monetized qualagjusted life yea(QALYs) estimates(Scharff 2011)
QALYs are calculated considering thess ofwell-beingfrom a condition, the number of days
with the condition, and the economic valueook day derived from the value of statistical life
(Viscusi and Aldy, 2004)This measure represerasill consumerOs willingness to pay to avoid
these pin and sufferingosses (Schafif 2011) and more fully accounts for economi@sts
associated with FBI (Sch&r011).

Using the basic mode§charff (2011)estimated the average cost per case of FBIs to be
$1,068 (90% Confidence Interv@l), $683 to $1,646) and $1,6280% A4, $607 to $3,073) for
the enhanced model. The aggregated annual cost of illness was $51.0 billion|(%B4.Z to
$76.1 billion) and $77.7 billion (90%1C$28.6 to $144.6 billion) for the basic and enhance

model respectively (Scharff, 2011).
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The difference in cost estimates betwdé¢offmann et al. (2015) and Schaf#011)were
primarily due to two factors: the number of pathogeecific diseases included and the
valuation methods employed.he source of greatest difference between the twonatds
revolves around the inclusion of estimates for unknown pathogens that caused FBI. Scharff
(2011) basic and enhancestimates included the costs associated with 30 known and all
unknown pathoges) while Hoffmann et al. (2015gstimatesincluded the csts of illness
attributable tal5 known pathogens. According offman and Anekwe (2013)ljnesses due to
pathogens otinknown origin are estimated to cause 80% of all foodborne illnesterms of
included expensesScharfDs(2011) basic estimates includes lost wages for parents of sick
children as well as for employed victims of illness, while Hoffmann et al. (2015) estimates only
captures productivityjoss of employed victims of illness. Additionallythe Scharff (2011)
enhanced nmael include estimates for monetzquality-adjusted life years (QALYS) which is

not used by Hoffmann et al. (2015).
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Chapter 3: Review of Literature - Product Liability Law, Economics, and
Insurance

3.1 Origins of Product Liability

First considere@nother branch of negligence in tort law, modern product liability law evolved
into a body of law unto itself through case law development (Zollers et al. 2000). In the United
States product liability finds its roots in the English common law and theiglea®f caveat
emptorOlet the buyer bewareO and privity of contract. Uoalegat emptqrsellers were not
responsible for product defects and buyers bore the risk for product related injuries (Shepherd,
2013). Consumers had no recourse for injuriesagusd from either obvious or hidden defects in

the products they consumed until the Uniform Sales Act of 1906 compelled an implied warranty
of quality that made sellers responsible for many product dgfgébepherd, 2013Despite the
implied warranty ofjuality requirementhowever, manufacturers were still able to avoid liability

by invoking privity of contract (Shepherd, 2013fonsistent with realities of the pre
industrialized economyhis doctrine required the manufacturer and injured party befaceto-

face contractual transaction for a produdbility claim to be valid(Zollers et al. 2000). Before

they could receive compensatianinjured party still had to prove that the manufacturer did not
take reasonable care in producing the pebdand the lack of care caused the subsequent
injuries (Zollers et al. 2000).

The advent of the industrial era ushered in important liability changes. The case of
MacPherson v. Buick Motors (1916) saw the disappearance of the privity requiremeaidand |
the foundation of modern product liability law (Shepherd, 2013). This case created the rule of
manufacturers@egligence where a duty of care is expected of a manufacturer as it relates to

injury that is reasonably foreseeable (Rogers, 1996).
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Beginning in the 1960s, the explosion of punitive damages resulting frameased
product liability trails and awards significantly changed the balance of power between
manufacturers and consumelns time this power shified to the call for refornfrom business
community, insurance industry, the judiciary, polans and legal academitslimit the amount
of punitive damages being awarded (Rustad, 198&) would reducebusiness expaose to
liability and limit the avenues of recovery for injured plaintiffs [Zcs et al. 2000)Ultimately,

this led to aestatemenit of product liability law in 1997 by the American Law Institute.

3.2 Products Liability and Foodborne lliness
Prior the passage of food safety laws at the turn of tHecgtury, product liabity lawsuits
predominantly involvednonfood) consumer products. With the passage of timmwever,
litigation involving the food industry became more prevalent. The case of Donaldson v. Great
Atlantic & Pacific Tea Company (1938), and Klein v. Duchessd®ach Company (1939), are
two of the earliest cases involving food poisoning. Howgetlegse were not isolated cases.
Schultz (1981) cites several examples of product liability litigabetween 1930 and 1969
involving the presence of foreign objectsfood products that cause injuries to unsuspecting
consumers

Under current law, person injured by a defective product that is unreasonably dangerous

or unsafe may have a claim or cause of action under product liability law. The injurer may be

3 The Restatement of the Law T Torts: Products Liability addressedntemporary issues

that became points of serious contention. It created three categories of product defects:
manufacturing, design, and inadequate instructions or warnings and advocated that plaintiffs
make a unifid claim of product defect instead of separate claims for negligence, breach of
warranty, and misrepresentation. It also eliminated the consumer expectati@ndesiw
requires the plaintiff to provide a reasonable alternative design to the produestion (Owen,

1998).
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liable to te injured person for his or heredical costs ancklated expenses, lost income, pain
and sufferingand may be required to pay damages. In the case of FBI, legal action may be
pursued against firms that produce, process, distribute, cook, or sell theprfoduct that
allegedly caused the illness. Hensi¢ral. (1991) noteghat an injuredperson could attempt to
obtain compensation by directly contacting the injurer, the injurerOs insurer, consulting an
attorney about pursuing litigation, or some cormabion of these actioné claim is any effort by

an individualor group to obtain compensatitor injuries or illness sufferedBsby et al2001)

Claims involving litigation, the nature and extent of compensation depends on the
jurisdiction within which the claim is based.iability law falls within the jursdiction of
individual states. iice there is no uniform or comprehensive Federal law governing product
liability in the U.S, many states have enacted comprehensive prdidibdity statutesIn most
jurisdictions a person injured by a product may base his or her recovery of damages on one of
three legal argumentstrict product liability, negligence, and breach of express or implied
warranty.

Strict Product Liabilityis liability without faut for an injury caused by a product that is
defective and not reasonably safe (Stearns, 200h¢n thecause of actiois strict liability, the
focusof the cases on the productather thathe conduct of the injurer since it does not matter
whether themanufacturer took every possible precaution. As a result, strict liability applies to
manufacturing defest design defest anda failure to warn. It must be notetlowever, while
somestates apply strict liability to everyone in thepply chain of prodction to distribution,
many states now protect retailers from strict liability unless the injurer can prove the retailer was
negligent (Stearns, 2001).

Busby et al(2001) noteghat strict liability is usually unsuccessful in FBI litigation since

3¢



the caurts recognize that most foods cannot be made risk free. For lkexanmgpatera is a
illness caused by Ciguatoxin found in reef fish; it cannot be detoxified through conventional
cooking because it is heat resistant (Swift and Swift, 1993). Simil@dyrpylobacteris a
naturally occurring bacterium found in poultry and may contaminate poultry prq@usby et

al. 2001). Consumers that voluntarily consume certain foods despite being aware of known
health risls are deemed responsible and do not have emyngs for legal recourg8usby et al.
2001). For example, consuming raw fish found in susin unpasteurized milk or juices
generally understood tmcrease the risk oFBI. In the case of restaurants, patrons are not
responsible for microbial contanation since they have littieontrol over food preparatiothey

are however,expected to take reasonable care in examining their food for obplowscal
hazards (Busby et £2001).

Negligenceis the failure to exercise ordinary care regarding the fithess of a product.
Ordinary care is the level of care that a reasonable person would take basedwon
circumstances to avoid injuries (Stearns, 20Bldefendant that fails to exercise reasdeaare
in producing, marketing, or selling food products that cabB#ss corsidered negligent (Busby
et al.2001). In proving a defendant is negligent, a plaintiff must prove three elements: (1) the
defendant had a legal duty to exercise Oreasonabl@ taproducing, growing, handling, storing
or transporting the food product and to warn all users of foreseeable dangers; (2) the defendant
failed to perform this duty; and (3) the defendantOs failure to perform this duty caused the
plaintiffOs injury (ldrl, 1997; Connally, 2009; Stearns, 2001).

Case law outcomes suggest that manufacturers and processors of food and beverages are
expected to exercise more than ordinary care in the preparation of food products. According to

Schultz (1981), the@resence ¢ foreign objects in foodsor spoilageor contaminated foods are
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interpreted as resulting from acts of negligence even though specific acts of negligence may not
be proven.

Negligence due to failure to warn consumers arises when the manufacturer &nows
reasonably should knqwf a danger arising from use of its produ®@sannen and Daly, 2008),
and insufficient warnings, instructions or labels accompany the product. For certain products,
manufacturers are legally compelled to provide warning labelketbconsumers abopbtential
dangers (Busby et aR001). For example, laws require labels warning of foreign objects in
foods; instructions on safe handling and cooking of meat; and health warnings regarding raw
milk and shellfish. Furthermoreh¢ Fad Allergen Labeling and Consumer Protection Act of
2004 requirs thatfood labels to include a plain language listing if they contain common food
allergen$® (FDA, 201%).

In addition,a plaintiff may pursue a Onegligent per seO cause of action if ¢nelatdf
violates a statue or regulation designed to prevent the type of illness or injury suffered by the
plaintiff (Connally, 2009). Defendants could be automatically liabiedan be proven that they
deviated from Good Food Safety Practiceshat follov food safetyand healthpractices
(Connally, 2009). For example, in the food processing industtyadhering tatHazard Analysis
and Critical Control Poist (HACCP)® practicesprovides suitable grounds for pursuing a
negligent per se cause of action (@alty, 2009).Busby et al. 200hoted that a firm that has not

implemented a HACCP plan, or failed to follow its own internal rules, standards, or procedures,

14 Common food allergens, which require labeling, inclsule egg, dairy, wheat, fishhsllfish,

tree nuts and peanuts (FDA, 2015e).

15 Guidance for Industry; Guide to Minimize Microbial Food Safety Hazards for Fresh Fruits and
Vegetables; Good Agricultural Practices (GAPs), Good Manufacturing Practices (GMPs) and
Hazard Analysis and Critical Control Points (HACCP).

®HACCP is a systematj preventative, approach to food safety that requires formalized food
safety and sanitation programs® implemented witdocumentatiorsupportingthat they are

being followel.

41



is at risk of a negligent per se claim.

Breach of Warrantyinder theUniform Commercial Cod€UCC) provides a warranty of
merchantability that applies to food sold. A plaintiff may claim breach of warranty in a FBI case
if the food did not confirm to an express or implied warranty (Connally, 2009). An express
warranty can be created by an affitroa of fact made by the seller to the buyer that becomes
part of the basis of bargain and is not mere puffery (Stearns, 2001). In the food industry, such
affirmation of fact may be as a result of representations made about the food, ictwrgsng
on food packages, menus or advertisement that persuades cansuimey the food (Busby et
al. 2001). If afood firm misrepresents these facts, the wayas breached-or examplea food
firm that advertises that its poultry is free fr@@ampylobactemwhen in fact it is no{sinceit is
difficult to eliminate naturallyoccurring bacterigwould amount to a breach of express warranty.

An implied warranty is presumed to exiahd requires food to be both merchantable and
fit for consumption (Busby et €2001). Merchantability requires the product to fit the ordinary
purposes for which it was sold amgsures that its reasonably safe for consumption. For
example, hamburger meat is merchantable because its ordinary purpose is for human
consumption afteit is properly cooked at a specific temperatdog a specific timeto ensure
traces ofE. coliand other bacteria are destroyed. Implied warranty of fithess requires the product
be suitable for a particular purposed the buyer relies on the sellgt@gment or knowledge in
selecting a suitable pdact.A plaintiff is not required to show that a food supplier was negligent
or at fault to recover damages undee implied warranty argumentdtead, a plaintiff must
only prove that the seller sold amoonfirming product andhat the nonconformance caused
the plaintiffOs injur{Busby et al. 2001)

3.3 Foodborne lliness and the Burden of Proof
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The burden of proof in the law of evidence refers to the necessity or duty of affirmatively
proving a fat or facts in dispute on an issue raised between the parties in aBRc®s Law
Dictionary, 2009) The burden of proof is ofteportrayed ascomprisng of two distinct but
related concepts: the burden of productiand the burden of persuasion. Iwikicases, the
burden of production refers to the plaintiffOs ability to produce sufficient evidence to support a
particular claim while the plaintiffOs burden of persuasion is demonstrated by a preponderance
of evidence(showing that it is more likely #n not that an injury was causbg a specific
condition;Legal Information Institute, 201).

In product liability litigation, the burden of proof rests withet plaintiff. As such,
plaintiff(s) must prove that the product was defective and unreagodabyerous when it left
the food firmOs control and that the defect was the proximate cause of the plaintiffOs injury (Harl,
1997). Proximate or actual cause refers to a factor without which a result in question could not
happen (Legal Information Inatiie, 201%). Thus, proximate cause seeks to link a specific food
product to the FBI or injury claimed.

Central to showing proximate cause is the concept of causation. Plaintiff(s) in FBI
lawsuits must show that the food in question caused rather thasimalg correlated with their
illness. In the absence of specific evidence of causation, plaintiff(s) often fail to show that the
food in question had directly and proximately caused their illness and as such usually results in
the plaintiff(s) failing to meetthe burden of proof that their FBI was attributable to food

produced by the defendant firm.
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3.4 Economic Impact of Product Liability Law

The economic impact of product liability law is far reaching in terms of overall costs and
benefits to society. A key function of product liability law is that it compensates consumers for
injuries resulting from defective products with the aim of resgptimem to their prénjury
condition. Shepherd (2013) argued that manufactures and producers are in a bettertipasition
consumerdo bear the compensatory burden since they can spread the costs of compensation
over an array of products. However, thisymeot always be the case for manufacturers of a
single product or component.

Product liability law may also contribute to overall product safety. Since manufacturers
and others in the food supply chaire held liable for harm caused by defective proditajsyes
them financial incentives to reduce or eliminate risky products (Shepherd, 2013). As a result,
more care may be taken during design, manufacture, marketing and distribution of products. In
the end, manufacturer risk is reduced, and consumerditbémoen safer products in the
marketplace. Similarly, product liability law benefits uninformed consumers by reducing socially
undesirable purchase of risky products (Shepherd, 2013).

The economic costs of product liability law are also important. Product liability law in
some ways enhances and in some ways undermines economic efficiency (Garber, 1998). Product
liability law may limit the impact of market failure resulting from inadg¢quaonsumer
knowledge of riskViscusi, 2012) By setting an adequate level of product risk for uninformed
consumersgeconomic efficiency may be enhanced (Hylton, 20¥8).the other end of the
spectrum, eonomic efficiency may be undermined by inducingessive increases in safety
(Garber, 1998) that result a higherper unit productcosts for a product (Viscusi, 2012h

addition,Shepherd (2013) argued that product liability zam reduceconomic activitythrough
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impacts of production, employmentinnovation and business openings. Due to the risk of
litigation, manufacturerand others is the food supply chain have reduced incentiegage in
activities including research and developmehat could potentially benefit societyut also
increase 8k (Garber, 1998).

Product liability law mayalsoimpact product prices and product availability (Herbig and
Golden, 1992; Garber, 1998). Concerns over litigation may lead manufacturers and producers to
withdraw relatively safe products from the marketpldn addition, product liability law impacts
transaction and information costs (discussed in Section 3.5), insurance premiums and may

impact a firmOs overall competitiveness.

3.4.1 Market Forces
Market forces can provide food firms with an incentivémprove product quality and overall
safety.Although product liability can induce firms to improve product safety, firms are often
motivated by market forces to enhance product safety because sales canfdbeinproducts
harm consumersPplinsky aml Shavell, 2010)By way of example, in the case of juice
manufacturer Odwalla, sales of natural juices declined by 90 percent in 1996 Huedb
bacteria contained in some of its products (Polinsky and Shavell, 2010). Following the FDA
advisenentaganst eating fresh and bagged spinach, U.S. spinach producers experiéog®d a
of sales following ar. colioutlreak in 2006 (ERS, 20).2Thus, the threat of lost sales has led
to a market driven effort to provide safe food (ERS, 2012)

The economicconsequencesf FBI go far beyond the mereo$s sales. Busby et al.
(2001) notedthat Ofirms risk losing business reputation, market share, and sales revenue if

consumers become concerned about safety problems with a firmOs préduttierdrhomsen
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andMcKenzie (2001) found that firms that voluntarily recalled contaminated meat and poultry
products suffered a decline in lotgym profitability that translated into falling stock pricasd
Hussain and Dawson (2013) repthrat lost markets and loss ofnsumer demand can lead to
business closuredigh profile cases of FBhave resulted in significant decline in sales of
agricultural products and thus caused some firms to go out of bu@ieSs2012).

The impact of food supply failures can alsextend © similar firms, those upr
downstream in the supply chain or in related industries (Carrol, 2009). Contaminated ingredients
used in the manufacture of other products can create a dominodcéffectlls and sales losses
For instance, the deadly outbkeaf Salmonellaat the Peanut Corporation of America (PCA) in
2009 not only resulted in discontinued operations, bankruptcy and criminal convictions, but also
led to significant losses to other compani€sackers and cookies producéy Kellogg
containeda peanut paste ingredient purchased from R@d resulted ifkellogg incurring $70
million in recallrelated losses (Hussain and Dawson, 20E8yward Foods, the maker of
Detour brand energy bac®ntained roasted peanuts purchased from ,R@ifnately delared
bankruptcydue to this incidence (Bathon, 2009)

Food firms whose products are wrongly implicated in FBI outbreaks may also suffer lost
reputation and financial loses linked to recalls and consumption changes. The domestic
strawbery industry was tice affected 1996 1998. Prevor (2007) noted that stvberries were
wrongly implicated inCyclosporaand Hepatitis A outbreakshich were later traced to imported
raspberries and strawberries respetyiv Both cases resulted in lostles and the indus®s
reputation being damaged (Prevor, 2003milarly, a 2008 Salmonellaoutbreak that was
ultimately linked to fresh alapeno andserranopeppersinitially implicated and detrimentally

impactedthe bmato industry (Schnirring, 2008
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3.4.2 Profit Motive, Costs Savingsand Food Safety
Economic theory suggests that firms seek to maximize profits. Profit maximization entails
identifying the most efficient and effective way of obtaining the highest rate of return from the
goods and sgices produced within the legal and ethical mores of the community (Primeaux and
Stieber, 1994)n their efforts to maximize profitsmanagers in the food industry have an
incentive to experiment wittor modify, aspects of a firmOs operation with the @iminimize
costs These actionshowever, may conflict with aarall food safety For instancechanges to
food preparation, preservation and storage practices, training or sanitation procedures, or
equipment maintenance may reduce a food manufactuspefing expenses. Such initiatiyes
however alsomay reduein food quality and safety.

Measures to improva firmOsottomline must balancavith maintaining the desired
level food safety. Demonstrating that a firm was driven by profit motives whéddookng the
risk associated with its prodsanay enhanca plaintiffOs clairat trial. This can be reflected in
a firmOs failure to perform basic due diligence, use safe ingredients, conduct reasonable
inspectiors, and above all, take corrective measures wipetential) problems are identified
Robinson and Calcagnie (2015) noted that evidence showing a defématdailed to alter its
conduct despite substantial risk of harm, demonstrates a willful and canstgragard for

safety.

3.4.3 Foodborne Iliness and Innovation
Central to a discussion of food safety is the role of innovation. Today, concerns over FBI have
prompted increasinghaware andhealth conscious consumers to demand greater protection

againstfood health risks. This market pressuweupled with changes in government regulations
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and competitive pressuyrbas forced firms throughothe foodindustryto continually innovate
and embrace new technologies.

Innovation is described as all scientjfitechnological, organizational, financial and
commercial activities needed to implement a new or significantly improved product or process
(OECD, 2005). While food safety innovation may occur anywhere along the food supply chain,
most commonly products, rgcessing and packaging innovation are undertaken. Product
innovation is the introduction of a product that is new or significantly improved with respect to
its characteristics or intended usasd provides consumers better matches for their particular
taste and preferences thus leading to improved social welfare (Go#n 2004). h the food
industry, common types of product innovatiamyincludefortifying foods with added nutrients,
reducing sugar, salt and fat content (Desmarchelier and Szal&), 200

Process innovation involves the implementation of a new or significantly improved
production or delivery method (OECD, 20085)Advances in processing technology often leads
to a more convenient and efficient food production thatirn, contributeso higher quality and
safety levels. The meat industry provides several useful examples. The Beef Steam
Pasteurization System (BSPS) is a technology designed to kill pathogens on the exterior of beef
carcasses through the application of steam and icy \(Rtdrerts and Salay, 2005). Similarly,
Beef Products Inc. (BPI) developed a processing cycle that drastically elevates the pH (a
measure of acidity) in ground meat products by adding a minute amount of ammonia hydroxide
to help reduce pathogens (Langmaf02). In these examples, process innovation helps reduce

pathogens and thus contributes to safer food products.

" Product and process innovation are closely relededeptsn that techntmgical advaces in
processing usually lead safer and better quality foadghere is no clear distinction between
product and preess innovation for food safet§g¢lan et al. 2004).
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Foodprocessing technology relating to traditional thermal processing has also resulted in
such developments as commercial sterilization, tyjugieservation, shelife extension and
safety enhancement (Han, 2005). In addition many other thermal aritheroral processing
technologies havbeen developed in recent years includimgdiation, highpressure processes,
pulsed electric fields, U¥reatments and antimicrobial packag (Han, 2005). The us# these
innovations may not only lower food firmOs production costs but also contribute to overall food
safety.

Advances in packaging technology also play an important role in food safety.
Traditonally, packaging innovation centered on preventing quality deterioration and facilitating
marketing. Contemporary food packaging innovatian also contribute to extending sHél
and maintaining quality and s&eof food products through technologguch asoxygen
scavenging, carbon dioxide absorbing, moisture scavenging and antimicrobial systems (Han,
2005). These technologies prevent the growth of aerobic bactetd, and thus defer spoilage.

In addition, casting and coating technologies infdmm of edible films and coatings formulated
with natural antibacterial oils (McHugh and AveBastillos, 2011) may be used to enhance the
guality of food products by protecting them from the natural atmosphere and microbial growth.

In addition, advancem sanitation, antimicrobialand hygiene driven technology also
contribute to overall food safety; this is especially true tle food service industry.
Antimicrobial solutions can be used to treat the surfaces of food service equipment such as
refrigerdors to protect against single cell organisms, while heat treatment tedksatag
sanitize fooepbrocessing machined.evin, 2006) Touch free hand washing systems can also

help prevent FBI by reducirtge risk of cross contaminatiobgvin, 2006).
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3.4.4 Food Safety Laws and Regulations

In the United States, food safety regulations exist at the federal, state and local levels. At the
federal level, responsibility for food safety issharedby more than 15 federal agencies
(Knechtges, 2012). In particulaagencies under the United States Department of Agriculture
(USDA), and the Department of Health and Human Services (Hit&E primary responsibility

for the safety of the natié food supply. The USDAhrough the Food Safety and Inspection
Service (ISIS), Animal and Plant Health Inspection Service (APHIS), Grains Inspection, Packers
and Stockyards Administration (GIPSA) and Agricultural Marketing Service (AMS) is
responsible for the inspection and quality of meat and meat products, poultry, dauwgtprod

eggs and egg products, grains, fruits and vegetables shipped across state lines. In addition, the
Agricultural Research Service (ARS), Economic Research Service (ERS), National Agricultural
Statistics Service (NASS) and Cooperative State Researcitatimh and Extension Service
(CSREES) are responsible for supporting and or conducting research, education and economic
analysis concerning food safety (GAO, 2005). Under HHS, the Food and Drugs Administration
(FDA) is responsible for all domestic and ionged food products with the exception of meat,
poultry and processed egg produgikile the Center for Disease Control and Prevention (CDC)

is responsible for protecting the nationOs public héattugh, among other progranfsl
surveillance. Table 3.1 presents a summany.&. federalgovernmentgencies responsible for

food safety.
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Table 3.1. U.S. Federal Government Agencies Responsible for Food Safety

Department

Agency

Area of Responsibility Related to Food
Safety

U.S. Department of Agriculture
(USDA)

U.S. Department of Health an
Human ServiceDHHS)

U.S. Department of Commerc
(DOC)

U.S. Environmental Protectior
Agency(EPA)

U.S. Department of Treasur
(DOT)

Source: Knechtges, 2012

Food Safety and Inspection
Service(FSIS)

Animal and Plant Health
Inspection ServicéAPHIS)

Grain Inspection, Packers and
Stockyards Administration
(GIPSA)

Agricultural Marketing Service
(AMS)

Agricultural Research Service
(ARS)

Economic Research Service
(ERS)

National Agricultural Statistics
Service(NASS)

CooperativeState Research,

Education and Extension Servict

(CSREES)

Food andrug Administration
(FDA)

Centers for Disease Control and

PreventionCDC)
National Marine Fisheries
Service(NMFS)

Alcohol and Tobacco Tax and
Trade BureaATTTB)

Inspectdomestic and imported meat,
poultry, and processed egg products
Protectthe health and value of U.S.
agricultural resources (e.g., animals an
plants)

Establishing quality standards, inspectis
proceduresand marketing of grain and
other related products

Establishquality and condition standard:
for dairy, fruit, vegetable, livestock,
meat, poultry, and egg products
Conductfood safety research

Provide analyses of the economic issue
affecting the safety of the U.S. food
supply

Providestatistical data, inclling
agricultural chemical uséata, related to
the safety of the food supply

Support food safety research, educatiol
and extension programs in the lagint
university system and other partner
organizations

Inspectdomestic and imported food
products except meat, poultry, or
processed egg products

Protectthe nation's public health,
including foodborne illness surveillance
Voluntary, feefor-service examinations
of seafood for safety and quality
Regulatehe use of pesticides and
maximum allowable residue levels on
food commaodities and animal feed
Enforcelaws covering the production,
use, and distribution of alcoholic
beverages

The authority and responsibilities of these agencies are rooted in multiple federal laws,
which were frequently enacted in response to historical fadety concerns. Upton SinclairOs
1906 novel OThe JungleO exposed health violations and insanitary conditions at U.S. mea

packing plants in Chicago aniditiated a transformation of the industry (PBS, 2006). In

response, the Pure Food and Drugs Act &edMeat Inspection Act of 1906 were passati
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are the earliest examples of U.S. national consumer food protection legislation (FDA). 2014
The Pure Food and Drugs Act prohibited interstate commerce of misbranded and adulterated
foods, drinks and drugswhile the Meat Inspection Act required the inspection of all meat
processed for interstate shipping (FDA, 2€)14n response to growing concerns oyeiblic
health and safefythe Federal Food, Drug and Cosmetic Action of 1938 inclwatktitional
provisions that prevented deleterious, adulterated or misbranded articles entering interstate
commerce (Marler, 2009). Since the late 193@weral additiondlaws addressing a myriad of
food safety concerns ranging from pesticide residues to food and colovesiave been
passed®

Mounting concerns over FBI outbreaks in the last tleoadesled to the enactment of
the Food Safety Modernization Act (FSMA) of 2011. The overall goal of FSMA is to achieve
higher rates of compliance with preventative and-ba&ed food safety standards and to better
respond to and contain food safetplems as they occur (FDA, 2G)5In doing so, FSMA
offers the most comprehensive food safety legislation in the U.S. to Tag¢elaw enables the
FDA to better protect publibealth through the strengthening of the food safety system by
focusing more on preventing food safety problems rather than reacting to them. As a result,
FSMA provides the FDA withew enforcement authorities, regulatory oversight over aspects of
how foodis grown, harvested and processatl] authority to ensutbat imported foods are held
to the same standards as dsti@ally produce food (FDA, 201p

Among the greatest extensiaf FDA responsibility granted under FSMA is that it

permits the inspeitin of afood firmOs records if there is reasonable probability of serious health

18 ExamplesThe FederaFood, Drug, and Cosmetikct of 1938 Fair Pakaging and Labeling
Act of 1966;FederalMeat Inspection Act of 1967; Wholesonioultry Products Act of 1968;
Eggs Product Inspection Act of 1970; Food Quality Protection Act of 1996 etc.
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consequences or death (Ribera and Knutson, 2011), and grants the FDA mandatory recall
authority for contaminated food. FSMAlso establishes whistleblower protection for esgpes
of entities involved in the manufacturing, processing, packing, transporting, distribution,
reception, holding or importation of food (Ribera and Knutson, 2011). Furthermore, FSMA
directs the FDA to build an integrated national food safety systgrartnership with state and
local authorities.

State and local food safetggulationsand programs are largely designed to complement
federal regulationg-or food items that are not shipped across state, limeponsibility for food
qguality and safetyeasts largely with the state DepartmentsAgfriculture In addition, some
states operate food safety programs that fosasusively on particular typesof foods. For
instance, 27 states operate meat andtiyomspection programs while three states ofgmseat
only inspection programs (National Conference for State Legislatures, 2015). Similarly, states
that are major producers of fresh fruits and vegetables have state programs that test produce for
pesticide residues. Further, state Departments of iHphdys a crucial role ikBI surveillance
activities and investigate reported FBI outbreatkais contributing the overall traceability
efforts. According to the National Conference for Statgidlatures, more than 80% &jod
establishmet inspections rad food productesting for bacteriological or chemical contamination
are done under state and local government food safety progN@®L, 2015) Table 3.2
presents a list of state Departments of Public Health and Agriculture with responsibility for food

safety.
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Table 3.2. State Departments of Public Health and Agriculture Responsible for Food Safety

State Public Health Agriculture
Alabama Department of Public Health Department of Agriculture and Industries
Alaska Health and Social Services Division of Agriculture
Arizona Department of Health Services Department of Agriculture
Arkansas Arkansas Department of Health Agriculture Department
California Department of Health Services Department of Food and Agriculture
Colorado Colorado Department dfublic Department of Agriculture
Health and Environment
Connecticut Department of Public Health Department of Agriculture
Delaware Division of Public Health Department of Agriculture
District of Columbia Department of Health b
Florida Department oHealth Department of Agriculture and Consumer
Services
Georgia Division of Public Health Department of Agriculture and Industries
Hawaii State Department of Health Department of Agriculture
Idaho Department of Health and State Department d@fgriculture
Welfare
lllinois Department of Public Health Department of Agriculture
Indiana State Department of Health State Department of Agriculture
lowa Department of Public Health Department of Agriculture and Land
Stewardship
Kansas Department of Healthnd Department of Agriculture
Environment
Kentucky Cabinet for Health and Family =~ Department of Agriculture
Services
Louisiana Department of Health and Department of Agriculture and Forestry
Hospitals
Maine Center for Disease Control and Department of Agriculture, Food and Rure
Prevention Resources
Maryland Department of Health and Ment: Department of Agriculture
Hygiene
Massachusetts Department of Public Health Department of Agricultural Resources
Michigan Department of Community Department of Agriculture
Health
Minnesota Department of Health Department of Agriculture
Mississippi State Department of Health Department of Agriculture and Commerce
Missouri Department of Health and Senio Department of Agriculture
Services
Montana Department of Public Health anc Department of Agriculture
Human Services
Nebraska Department of Health and Humg Department of Agriculture
Services
Nevada Health Division Department of Agriculture

New Hampshire
New Jersey

New Mexico
New York
North Carolina

North Dakota
Ohio
Oklahoma

Department of Health and Huma
Services

Department of Health and Senio
Services

Department of Health
Department of Health
Department of Health and Huma
Services

Department of Health
Department of Health

State Department of Health

Department of Agriculture, Markets, and
Food
Department of Agriculture

Department of Agriculture

Department of Agriculture and Markets
Department of Agriculture and Consumer
Services

Department of Agriculture

Department of Agriculture

Department of Agriculture, Food &
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Forestry

Oregon Public Health Division Department of Agriculture
Pennsylvania Department of Health Department of Agriculture
Rhode Island Department of Health Division of Agriculture
South Carolina Department of Healthnd Human Department of Agriculture
Services
South Dakota Department of Health Department of Agriculture
Tennessee Department of Health Department of Agriculture
Texas Department of State Health Department of Agriculture
Services
Utah Department oHealth Department of Agriculture and Food
Vermont Department of Health Agency of Agriculture, Food and Markets
Virginia Department of Health Department of Agriculture and Consumer
Services
Washington State Department of Health State Department &griculture
West Virginia Department of Health and Huma Department of Agriculture
Resources
Wisconsin Department of Health and Famil Department of Agriculture, Trade and
Services Consumer Protection
Wyoming Department of Health Department ofAgriculture

State Departments of Public Health and Agriculture (2015).

While the 1967 Federal Meat Inspection Act and the 1968 Wholesome Poultry Products
Act prohibitssomestateinspectedneatproducts (beef, poultnpork, lamb and goat) from being
sold in interstate commerce, there is no equivalent restriction on the sale of othimspetted
meats Apart from a voluntary, fee-basedinspection offered by FS)Sneatssuch as venison,
pheasat) quail, rabbit and alligatanay be shipped across tetdines without federal inspection.
Other food commodities such as milk, dairy products, fruits, vegetables, fish, shellfish, and
complex canned products fall under state jurisdiction and can bieeted across the U.S.
(NCSL, 2015).

At the local level food safety efforts are focused on restaurants and other retail food
establishments. There are more than 3000 state, local and tribal agencies that have primary
responsibility to regulate the retail food and foodservice industries in the U.S. (FDAg)2015
While most foodservice regulations are writtey state agenciewith guidance from the FDA

Food Code, local health departments facilitate enforcement of such regulations. These
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regulations often require inspection by city, county, or state inspectors to ensure that local food
establishments are in compliance witliilding design, construction, and maintenance of
buildings, cleaning and sanitation, utilities and waste managemeevites, equipment and
utensils, food handling best practices, and food handler certificegiguiatory requirements

(Fraser, 2003).

3.4.5 Insurance and Foodborne lliness

As consumers tend to be risk aversequentlythey obtain insurance fmovide financial
support in the event of an accident, injury or illnddge insurance industry is a ketakeholder
in impactng consumer@propensity to pursue litigation. Although product liabiliagv permits
compensation of producelated accidenvictims, this benefit is only partial since insurers
frequently compensate victims (Polinsky and Shavell, 2010). Private or public insurance may
cover a variety of expenses such as medical, disability, loss of life, and property damage
resulting from accidnts, including those related to products. In addition, individuals benefit
implicitly from public insurance against accidents through the ability to deduct causality losses
and medical expenses from taxable income. Polinsky and Shavell (2010) contesdcthat
deductions themselves function as insurance because they reduce the loss that a person suffers
from an accident.

The collective impact of private and public insurance coverage has led to a considerable
decline in outof-pocket health care spendinin 1987, outof-pocket paymentdy patients
amount to 56%f all national health care expenditures (Levit and Freeland, 1988). As df2013

out-of-pocket expendituresvere found to account for 12% of U.8ational health care

192013 is he last year data was available
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expenditure; this value roected to fall to 9.1%y 2022 (Center for Medicare and Medicaid
Services, 2015)Busby et al.(2001) pointout that since the majority of health care costs are
cover by third party payers, consumers have reduced incentive to pursue legal claims.

While private and public health care insurargan provide coverage fomedical costs
incurred byconsumers during times of illness, product liability insuraneg provide coverage
to risk averse firms whosproducts enter the marketplaes part of their risk nmegement
strategy (Shapiro (1991);Busby et al. (2001)To mitigate the risk associated with product
liability, manufacturers, wholesalers, retailers, restaurants, bottlers, packagers and any firm
involved in products reaching the public procure produttility insurance. Development of
product liability insurance protection began to rise to prominence in the late 1930s due to the
devdopment of modern tort principalf products liability and with the passage of time evolved
as means of managing the casft$éawsuit risks (Harvey, 1980).

Coverage through an insurance policy does not guarantee a reduction in exposure to
financial, legal and other risk&eneral farm liability coverage for fresh produg®wers does
not coverfoodborne illnessince injuries occuroff the farm premisefHamilton1999. Connally
(2009) stressed the importance of determining if claims from FBI are covered by a particular
policy and, if so, whether the insurance coverage is sufficiendatsfy potential risks.
Regardlessof this care manufacturers and other food firms often seek to further insulate
themselves against lawsuits. Clark (20@8)cited by Busby et al. (2001) indieatthat large
corporations typically have layers of excessurance that is reinsuratlowing them to recoup
the majority ofanylosseshey incur In addition, insurance companies are usually duty bound to
defend and indemnify their clients assuming claims are within the scope of the policy (Connally,

2009). An insurance company provigekegal defense (at their own cost), and pays any resultant
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settlement or judgment when a company is sued. Thus, the option to pursue litigation and any
settlements is determined by the insurer and not the defendant (Clark, 2000).

Increasingconsumer awareess ofsafety and quality has led to a recemtrease in
liability claims against manufacturers in the consumer products and food ind(kemssz,

2012). ntractual requirements afeeing used tobolster the use offood safetyrelated
insurance Comally (2009) and Boys (2013for example reporthat an increasing number of
upstream buyers (processors, packagers and distributers) are now requiring food suppliers to
carry food producliability insurance (FPLI) to provide them an additional layepraftection in

the evenbf a food product safety incident.

Despite its importance, the information available to assess FBlanskthus determine
appropriate insurance premiuns limited. Busby et al.(2001) suggested that comprehensive
information onproduct liability insurance in the food industry is not readily accessiblgimlue
part to the highly competitive nature of the industich causeslata about premiums and
claims paidto bemarket information. The lack of specific imfoation may alste attributedo
the difference in products and across firms. Since premiums are based on an insurers assessment
of the risk posed by individual firms and their products, comparable information may be difficult
to obtain. Thereis no standard rates forrfa FPLI policies since premiums are often based on
factors such gross sales, annual payroll, prior claims, level of coveragecteristics of a
specificproduct,thetype of marketandwhether they have a recall plan (Holland, 2007).

For those outside¢he insurance industry, insurance prensupaid for FPLI may be
difficult to identify because this insurance productusually bundled with general liability
coverage. Based on data collected in 1998, Holland (2007) found that annual premiums for FPLI

cog an average of $300@nd their cost ranged from $500 to $20,000 for a $1 million annual
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policy. Boys (2013)lso notes that there is a large amount of variability in premiums charged for
FPLI. FPLI premiums are dependent on many factors inclusjyegifc characteristics of the
product the firm, specific risk reduction and good agricultural practices adopted by the firm, and
the channels through which the product is marketed.

Irrespective of the whether consumers are compensated by healthcéebildy
insurance, there is little disagreement that insurance as a whole provides disincentives for firms
to produce safer fooddBusby et al.2001). Due to the lack of cost effectiveness, healthcare
insurers rarely seek to recover medical costs framd foms responsible for infectiorfBusby et
al. 2001). Due to the reluctance to recoup medical costs of patients diagnosed with FBI, the
extent to which the food industry receives the appropriate signals to produce safer &lnddBu
al. 2001) is limied. Similarly, liability insurance may provide a disincentive to produce safer
foods since it provides compensation to consumers that either lack insurance coverage or whose
coverage is substantially less than loses suffered. Disincentives are furthiéednfphsurers
are involved in settiments before or during triadencethis information is frequently required to
be kept confidential and thus others cannot be made aware of a firmOs previous food safety

violations. %

3.5 Transaction and Information Costs

Coase (1960) suggested that in a perfectly competitive marketplace where transaction costs are
low, efficient outcomes would prevail. However, transaction and information costs in tort
liability are seldom low enough to allow an efficient outcdme¢éween competing interests and

as such, may be seen as an effective deterrent to pursuing lawsuits. High transaction and

information costs create disincentives for plaintiffs to pursue lawsuits and/or decide to a settle
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instead of exhausting consideralsources under a tridPayments may be distorted since
defendants may choose to settle wholly illegitimate claims simply because the costs of litigation
exceed the settlement payments (Kozel Rosenberg, 2004 haracteristics of transaction and

information costs, and their impact on FBI lawsuit outcomes are examined below.

3.5.1 Transaction Costs

Transaction costs consist of legal, administratesed third party expenses incurred by both
plaintiffs and defendantslransaction costs incurred by plaintiffs are primarily the costs of a
product liability lawsuit andncludelegal fees, couttiling fees expert witness feesand costs

relating b emotional stress, travel, logstoductivity, andother costs incurred by ehplaintiffs

and their families as part of the preparation angdeapance at trial (Busby et &001).
Expenditures to support the phalanx of lawyers, insurance adjusters, expert witnesses and law
professors involved in the litigation process places aifgignt burden on the community
(Ackerman, 1995). Shepherd (2013), concluded that the U.S. tort system has become an
inefficient way to transfer money from injurers to victims. By comparison, in 1960, tort system
transaction costs totaled $5.4 billion %218 per citizen when adjusted for inflation (Shepherd,
2013). By 2009 tort system transaction costetaled $248.1 billion or $808 per citizen
(Shepherd, 2013)

For defendant firms, transaction costs include legal fees, expert witness fees and time lost
from usual business activities due to discovery requests, rehearsal of employee withesses and
coutroom appearances (Busby et2001). A litigation cost survey of major companies revealed
that the average outside litigation cost per respondent incré@sedb66 million in 2000 to

approximately $115 million in 2008ndaverage annual litigation costs as a peroémevenues
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increased 78%ver this periodSearle Center on Law, Regulation and Economic Growth, 2010).

In addition,Discovery, whichincludes searching, retrieving, reviewing and producing electronic
information, costan average of $621,880 to $2,993,567 per case between 2006 and 2008 (Searle
Center on Law, Regulation and Economic Growth, 2010).

Increasing transaction costs is a direct rexfltthe increasein costs of legal
representation (Shepherd, 2013hflation adjusted hourly rates of tort plaintiffs lawyers
increases as much as 1400% between 1960 and(B@@kman, 2003) A common measure of
legal costs is the percentage of total papts made by the defendantttie retained by the
plaintiff; a lower percentage indicates higher legal costs (Polinsky and Shavell, 2010). Several
studies have explored this issue. Using @@mmercial Liability Insurance Closed Claim
database for the ges 19882004, Herch and Viscusi (2007) observed that plaintiffs received
fifty -seven cents for every dollar paid by defendants in tort litigation in Texas. A nationwide
survey of the tort system by TillinghaBbwers (2003) reported that victims receivedy-six
cents of every dollar paid by defendafftin short, large transaction costs of the tort system and
thus the product liability system is a very expensive way to compensate injury victims because a
large portion of the money extracted from injgréy the tort process are consumed by the tort
process itself (Galanter, 1996).

Despite these findingkowever, the legal costs inted by plaintiffs often depenzh the
fee arrangement between the plaintiff and his or her attorney. A common arrahgemkes
a contingent fee where the cost of legal representation is tied to outcome of the trial and any

subsequent amount awarded. Cooter (1991) noted that plaintiffs routinely pay attorneys at least

2 polinsky and Shave{P010) warn thasome studies may over estimétie amount obtained by
victims since the administrative costs of insurers, loss productivity of litigants and operating
costs of the judicial system are not taken into account.
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a third of any award or settlement. Under suchngeaents, the attorney incurs the financial
costs associated with filing and pursuing the lawsuit, and accepts the risk related to the outcome.
In such situations, transaction costs directly incurred by plaintiffs may be limited to time lost
from work andother disruption talaily activities (Busby et ak001).Feearrangements are often
based on an attorneysO assessaighe strength of the cadiigators are less likely to accept a

case on a contingent fee basis if they believe thatake is weakr circumstantial, oif modest
amounts were awarded in the pdsAlternatively, due totheir assessment of the strength of the
case attorneys may accept a case on adif@e or an hourly rate basiSuch fee arrangements

may burdenplaintiffs especiall in situations thatequire a consultation fesr an upfront deposit

tofile initial paperwork. Raintiffs are often force to reconsider legal action if they cannot afford

to pay attorney fees and other costs relating to pursuing a lawsuit.

3.5.2 Information Costs

High information requirements of FBI lawsuits may also deter potential plaintiffs from pursuing
legal recoursePlaintiffs may lacktheinformationneededo link an illnesdo the consumption of

afood that was contaminated with a specific pathogen, and thatothiaminatiorwas due to a
specific action or failure. Furtheassuming thaplaintiffs are financially capable of acquiring
informationto support their claimghere is no guarantee trsuch information will be available.

While there are more than 250 different foodborne diseases caused by a variety of bacteria,

viruses and parasites (CDC, 20L4@acking by the Foodborne Diseases Active Surveillance

@8Busby and Frenzen (1999) fodi that the median compensation in FBI cases was$2490
before legal fees.
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Network (Foodnet) is limited to ophine foodbornenicrobes™ As a result, infection relating to
a particular foodborne disease may go unreported if it is not being tracked.

The most important issue in FBI product liability litigation is that of causation. The
outcome of a trial and anyulssequent compensation is dependent on issues of causation that
require detail and complete investigation. Even if plaintiffs are armed withedbtaibrmation
regarding the source of their illness and the specific pathogen responsible, they mayd&unabl
meet the burden of establishing causation due to evidentiary requirements ardicscien
limitations. Busby et al(2001) note that plaintiffs usually employ an epidemiologist and other
medical professionals to support their claims. In additiortases of outbreakgood-pathogen
linkages determined by local public health authorities and the CDC, may provide plaintiffs
information needed to support their claifig.he challenge ofdentifying the specific cause of
illness is compounded when victims yrtzave consumed food from several sources.

Improvementsn traceability practices have permitted more information to be available
regarding common FBI pathogens. As a result, it is often easier to link food poisocting vi
symptoms with informatioavaiable for a particular pathogen and to link multiple victims to the
same contaminated source. Further, while compasymmptomsof multiple victims with
availableinformation may not pinpoint a specific pathogen, it can serve to eliminate specific

pathogenss a possible cause.

2 CampylobacterListeria, Salmonella STEC 0157Shigella Vibro, andYersinasince 1996;
CryptosporidiumandCyclosporasince 1997; an@TEC norO157 since 2000

23 public health authorizes are often called upon to give a deposition or testify in court regarding
the findings of food safety related investigations. Rosenbaum (2000)edsbgi Busby et al.
(2001) notethat such evidence is provided as part of their jobs, haddonflict of interest
prevents then from being expert witnesses. However, other public health officials who are far
removed from the investigation may be used as expert withesses (Rosenbaum, 2000).
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Imbalancedaccess to informatiofBell, 1990) and informational ba@ers (Hersch and
Viscusi, 2010 also hinder potential plaintiffs. While implicated firms learn about injuries
through consumer complaints, consumers are ofterawate of othewictimsOinjuries unless
they are widely publicizedDraper (1994) noted that evidence that other people became ill after
eating the same food can lay the foundation for proving the food was unwholeEbene.
defendant often controls accetssinformation requiredto document liability claims because
such information maye internal to the firmor because the firm has a vested interest in the
implicated poduct (Hersch and Viscusi, 2010n addition, confidentiality agreementan
enable defendants tohide information regardingprevious FBI complaints, reports and
settlements. The very nature of such agreements deprives popdaititiffs, which may help
establishcausation.

Other information cost challenges stem from the difficultguntifying and predicting
costs. hformation about medical expenses and the costs of lost productivity may help support a
plaintiffOs claim (Busby et &001). However, such information may be difficult to estimate
especially when the victim is a childat may require longerm cargandor may never be able
to work. Information regarding the costs of preventative measures that could have been adopted
by defendants could demonstrate a lack of due care (Viscusi, 128%ratinghe information
needed d prove causation may lead to significant information costs for potential plaintiffs.
Information available through public research groups, media or public health authorities that
investigate outbreaks méelplower this expenséBusby et al2001).

Viscusi (1989) argued that high transaction and information costs of tort liability lead to
an underproduction of health and safety in the United States. Busby et al. (2001) relate that a

similar case can be made for FBI since high transaction and inforncasts often discourages
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victims of FBI from seeking restitution through the courts. Both circumstances limit the feedback
food firms receive and cause them to be rarely penalized for producing unsafe food.
Consequently, food firms are less incentivizeddopt better operational practices and they may

be generating subptimal levels of food safety.
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Chapter 4: Data and Methods

One purpose of this researchtaesoffer insight intothe impact of specific case attributes on the
probability of a plaintiffwinning and any subsequent amount awaidgdry settled FBI cases.

The discussion that followsresentshe underlying theoreticaind empiricaframework thawill

be used to explorthe reldionship between case attribute characteristics ofddfendant and
plaintiff and trial outcomes. First, an overview of the underlying theory and a theoretical model
is presented. The data soyrtiee data collection process, and coding emalstruction of each
variable arethen presentedlhe final section gesents the Heckman tvgbep model, whichis

used fordata analysis

4.1 Theoretical Model

There are many factors that influence the outcome in product liability lawEhésexistence of

these factors individually or collectively may determine the aut of trials and may be the

basis on which firmpenaties are determinedsupported by case lakRobinon and Calcagnie
(2015) identified several categories of proof that increase the probability of successful outcomes
and the award of punitive damagé product liability lawsuits:proof of defect, proof of
causation, proof of noticgroof of feasibility of safer alternate desigasd proof of conscious
disregard for safety. Within these broad categories, defendfmttors such as corporate
knowledgeconcerning potential injury or death resulting from a particular course of action or
inaction profit and/or cost savingsiotives corporate authorization or ratification of wrongful
conduct, and employee testimony coupled with external factors such ag tegienony,
government action, false representation and concealment, business promotion and marketing are

at the heart of product liability litigatiorRpbinon and Calcagnie, 2015). Garber et al. (2009)
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proposed a conceptual framework for analyzing thesrof social, institutional, economignd
legal factors that affect mass litigation. Exogenous events such as legal doctrines and process,
other litigation, regulation, media reports, and market factorsd(at demand, stock prices,
businessreputation goodwill) can directly or indirectlyaffect litigation through defendant
behavior (Garber et al. 2009).

To gain insight intohow juries operate and the factors that determine deliberation
outcomespPevine et al. (2001) reviewed 206 empiricildes on jury decisiomaking between
1955 and 1999. These authocsencluded that outcomes were influenced by procedural
characteristics, participant characteristics, case characteristics, and deliberation characteristics.
Within these categories, theyeidtified numerous factors had a consistent effect on jury
decisions. Deliberation outcomes were affected Ogefinitions of key legal terms,
verdict/sentence options, trial structure, pdgfendant demographic similarity, jury personality
composition releed to authoritarianism/dogmatism, jury attitude composition, defendant
criminal history, evidence strength, pretrial publicity, inadmissible evidence, case type, and the
initial distribution of juror verdict preferences during deliberati¢d&vineet al.2001).Similar
factors have been found to potentially affect FBI jury verdicid awardsBusby et al(2001)
explore the impact thdawsuit, plaintiff and defendant characteristi¢tbe legal environment,
media coverage, jury, proceduraind deliberaion characteristicsnfluence the outcomend
subsequent awards in FBI cases.

The modelused in this study explordgke relationship betweelawsuit, plaintiff, and
defendant characteristidbat potentially affecFBI jury verdicts and award#lthough legal
environment,procedural, deliberatiorand pry characteristics, and media coveragay also

affectFBI jury verdicts and awardshese are not considered in this study.

67



Plaintiff Success #(Lawsuit Characteristics, Plaintiff CharactadstandDefendant

Characteristics) [4.1]

Jury Awards =f (Lawsuit Characteristics, Plaintiff Characterist@sdDefendant

Characteristics) [4.2]

Lawsuit Characteristics

Lawsuit characteristicncluded in this analysis aranalogous tahose identified by
Busby et al. (2001)public health authority involvementhe plaintifiOsbility to link theirillness
to a specific pathogerand the use of expert withesdeg either plaintiffs or defendantin
addition, characterists of the jurisdiction were also includedirigdiction encompasses the
county, city, State or Federal (the territory over which authority is exercised); the type of court
(Federal, State, countyand theviolation of which legal principal the case isefil under
(contract, property, torts).

Hazelwoodand Brigham (1998) found that the strength of evidence presented had a very
large effect on jury verdictsThe plaintiffOsbility to prove that the iliness sustained resulted
from exposure to a particular food sold or produced by the defendant is crucial to persuading a
jury of the defendantOs faults such, the involvement of one or mgmeblic health authorities
such as docal or State department of health, the U.S. Department of Agriculture, or the Center
for Disease Control and Prevention (CDC) can play a key role in determining cauBasby.
et al. (2001) stated thatlaintiffs often depend on a public health auityoto provide an

epidemiological link, thereby strengthening the plaintiffOs qastcularly whenFBI is
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attributed to an outbreak, public health authorities play an important role in testingmholdor
inspection of the defendantOs place of busiardgprovide relevargvidence.

Similarly, plaintiffs and/or defendantsan use otheexpert witnesse$o support their
case. Testimony from physicians, epidemiologists, microbiologists and other experts are used to
provide material evidence regarding FBhe importance of this testimony was evident in the
case of Marzocco v. Taco Bell Corp., (2000) where the case was dismissed for lack of expert
testimony. Merrit and Barry (1999) found that plaintiffs were more likely than defendants to
employ expert witesses in product liability lawsuiBusby et al. (2001) agreed since the burden
of proof rest with the plaintiff.

Differences in plaintiff success rate and the amount awarded have also been shown to
exist across different jurisdictions and case types (Gross and Syverud, 1991; Daniels and Matrtin,
1995; Ostrom et al.,, 1996; Vidmar, 1998; Moller et al., 1999). Busby. §2@01) noted,
Ogeographic variations may arise because of differences in propensity to sue, access to lawyers,
and the legal system, or State lawsO. Relying on Federal district court civil cases data (1978
2000) compiled by Eisenberg and Clermont (20@usby et al. (2001) found that plaintiff
success rate and the amount awarded in personal injury subcategory of product liability varied
when aggregated by State. Assuming that similar findings occur for the FBI subset of personal
injury lawsuits, one aaexpect differences in plaintiff success rate and the amount awarded to

exist across regions of the United States.

69



Plaintiff Characteristics

Plaintiff characteristicshought to be important to the outcome of a case incthde
plaintifisO age, theegerity of illness, medical costs and lost productivity. FBI posed a greater
threat of severe complications in children and the elderly (Busby et al. 2001). The severity of
illness experiencedasreflected by length of hospitalization and rehabilitatiang potentially
chronic complicationgi.e. brainor kidney damagenay also play a role in plaintiff success rate
and the amount awarded. Cases in which plaintiffs are hospitalized provide better medical
documentation (tests, treatment) to support a {ifi€ds claims (Busby et al. 200Blaintiff
success rates aitde amount oflamage awards were positively related to injury severity (up to
death)(Daniek and Martin (1995Bovbjerg et al. 1989; Taragin et al. 1992, and Vidmar, 1998).

Other authors net that liability and responsibility judgments were moderately related to
severity of plaintiff injury(i.e. Greene et al. 1999). This is supported by Merrit and Barry (1999)
whose research found that in medical malpractice and product liability casesyéngy of
plaintiff injury was moderately related to receiving an award and strongly related to the award
amount.Most severely injured plaintiffsvere less likely to win in court (Merrit and Barry
(1999). Bushy et al. (2001) theorized that the sgvefitliness might attract larger payouts thus
creating greater incentive for defendants and their insurers to vigorously contest the lawsuit.

Apart from the severity of illness, plaintiffs often seek compensation for lost wages,
medical costs, expectedtéire medical expenses, lost productivity, emotional distress, loss of
consortium (loss services and affection of a spouse), pain, and suffBtisgy(et al. 2001)
Although medical costs and lost wages can be reasonably quantified in the case ofthéslults,
may not be the case for younger plaintiffs. Furthermore, the subjective nature of emotional

distress, loss of consortium, and pain and suffering makes arriving at a dollar value challenging.
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Busby et al. (2001) noted awards could be higher if pl&nbiffer persuasive evidence of such

complications with reasonable estimates of their value.

Defendant Characteristics

Defendant characteristics that may influence jury verdicts and award amounts include the
defendant having Odeep pockets@efandantOs failure to warn consumers, and a defésdant
breach of warranty. There is the general believe that firms focused on revenue maximization and
costs savings while having little regard for the safety and wellbeing of ordinary consumers.
Accordingto one hypothesis, juries are likely to make larger awards if they perceive certain
defendants can afford to pay more (Busby et al. 2001). In the case of awards paid to plaintiffs
after posttrial award adjustment, Shanley (1991) appears to support thhesis, Vidmar
(1997) questions its validity and prabehether alternative explanatiolssich as severity of
injury or chronic complicationare likely.

In cases where defendants failed to warn of dangers associated with the consumption of
specific foda, it is anticipated that juries are more likely to find in favor of the plaintiff. In the
case of restaurant defendants, menus that do not alert to the danger of eating uncooked food
(oysters), juries are likely to conclude the defendant failed to takecdte and, as such, is
responsible for patronsO illneSanilarly, a breach of impliedr expesswarranty of fitness for
humanconsumption poses more concerns for defend&piscifically, if afood productfails the
consumer expectation teshen defadants may be liable to consumers for breach of warranty

under the Uniform Commercial Code (UCC).
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4.2 Data Description

Due to the absence of a comprehensive national recording system, Busby et al. (2001) noted that
the actual population of FBI producability cases in the United States is unknown. In particular,
information on FBI product liability cases dropped or settlgdod court is not available, in part

dueto the confidentiality agreements usually agreed to by the parties involved. Skop@&R (19
noted that settlements to avoid largeards, regardless of the fault, are closely guarded by
corporate attorneys; this further complicates the difficulty invoimedathering information on
out-of-court settlements.

In the absence of a national smst that documents product liability cases, this study
made use of Westlaw Jury Verdicts and Settlements database (West Group, Inc., Eagan,
Minnesota) and the Lexis Nexis Verdicts Library (Reed Elsevier PLC, London) to identify FBI
caseswhich were legallyesole through the court system. Both databases included descriptive
summaries of civil jury verdicts gathered by jury verdict reporting firms that collect and sell
information about legal cases for use by practicing attorneys (Busby et al. 2001). Cases
adjudicated between 1979 and 2014 are included in this analysis.

All new cases were reviewed and added to the original dataset used by Busby et al.
(2001). Cases from the original dataset (:2887) were also reviewed and new information
added as necesgato extend the analysisnformation addedo thatincluded in the original
database includea brief case description, database case was found, database case identification
number, plaintiffsO genderisoner relatedasessummary judgment due to laok jurisdiction,
statute of limitations, sovereign immunitgnd regional variables based on the U.S. Court of

Appeals classification.

72



4.2.10utline of the Data Collection

The Jury Verdicts and Settlements databasgalable throughWVestLawand the Federal and
State Cases content type under Lexis Nexis Academscused to conduct the searchdases
involving FBI. Searches were done without refining or restricting the search by date or product
liability subcategory to ensure that edlevantcasesvould be identified

The searchmade use ofjeneral classification terms Ofood poisoningd® and Ofoodborne
illnessO or one of an extensive list dbodborne pathogenand related illnessedBotulism,
Campylobacter Campylobacteriosis, Ciguate Ciguatoxin, Clostridium Cryptosporidium
Cyclospora E. coli, Hepatitis, Listeria, Listeriosis, Salmonella Shigellg Staphyloccocus,
ToxoplasmaToxoplasmosisTrichinella, Trichinosis,Vibrio, Yersiniaand Norovirus. To ensure
the completeness ofdhdata collection process, advanced searches were also conducted using
multiple terms. For instance, searches@dood poisoningd AND OBotulisnt@ood poisoningO
AND Csalmonell&® and Ofood poisoningd AND OHepatitisO were conducted.

To document the seel processhe number of hits returned f@ach searghthe database
searched, and the date of the search was recdritelly, 1,002 candidatecases were identified
through WestLaw and 3,639 cases were identified thrbegls Nexis.Appendix Esummaizes
this search procesBuring thisinitial search processor each identified case, the case title, a
casedescriptionand the date of final resolutiavas extracted and entered into an Excel database.
Separate worksheets were ntained for eackearch term.

Review of case descriptionontained in theExcel databasevas then undertaken to
ensure lte identifiedcases included met tloeiteriaof a FBI case. That is, thglaintiff illness (1)
produced symptoms consistent with gastrointestinaledistr(2) was linked to food or drink and

(3) claimed to have resulted from pathogens or foreign objects embedded in the food or drink
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(Busby et al. 2001 Not all casesreviewedrelated to FBI. For example, cases involving
Hepatitis may be attributed towrces other than foodCasesneeting thesecriteria were deemed
relevant andeviewed toremowe duplicate case®uplicates of cases occurred as the same case
may have been found under multiple search téfnhrough this process a complete and
cleaned peliminary list of798 FBI cases was developed

Summariesof each case were théilownloadedo be reviewedo facilitateextraction and
codingof case characteristicAppendix F outlines the coding and construction for each variable
included in thdinal databaseThis process provides complete audit trail of how the population
of FBI lawsuits cases was derivétimust benoted, howeverthat not all cases included in the
final databasereached legal resolution through the couf@asesthat involved e&bitration,
mediation orwere settled prior to the completion of the trial were documented by ultimately
excluded from tls analysisOf the 798 cases relating to FBl12 were resolved through a jury

trial.

Table 4.1. Search Results

Description CaseCount

Initial Search 4,641

Number of Duplicates 432

Number that did not fit FBI Caseriteria 3,411
Subtotal 798
Case Review Process

Cases Resolved by Arbitration 82

Cases Resolved by Mediation 8

Cases Resolved by Settlement 196
Final Number of Cases 512

%4 For example, a case may have been found under teeajefassification Ofood poisoning®
and also during a search for a specific pathogen.
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4.2.2Coding and Tabulation Process

Summaries of @sesresolved through jury trials were eaelRamined toidentify and
extract characteristicezlevant to the FBI lawsuifThe important characteristics of each FBI
lawsuit were codednd entered into an Excel database; the organization of this database is
presented ippendixG. For many characteristics, binagyxplanatory variables were used. The
resolution year is codedsahe actual year a case was resolalthermore, the amounts
awarded were updated to 2012 dollars using the Bureau of Labor StatisticsO annual Consumer
Price Index for all urban consumers to ensure comparability a@ossunts awarded
Defendants wereotled as acting negligently cases where the plaintiff alleged failure to train
or supervise staff, failure to properly store food at correct temperatures, failure to ensure proper
hygiene of staff, failed to take due care or any other similarly phraaeaschat is tantamount
to negligence. A description of the variables and respectigding is summarized in Table 4.2

Descriptive informationprovided in the published WestLaw and Lexis Nexis verdict
summaries varied by case. As suctuchof the nededinformation was not explicitly stated in
case summarie$or example, the gender of the plaintiff was not always stated. However, if the
summary narrative referenced the plaintiff with a pronoun (he, she, him, her), or the name of the
plaintiff indicated a gender, this variable was coded accordingly. In cases wheravéisenere
than one plaintiffunless itwas clearthat he gender of all plaintiffs wathe same, the coding
OMUBMultiple Male and FemaleO was used. In instances involving childresevidentity and
gender were kept private, ®RvateO was used for coding this variable. If the gender could not
be otherwise determined, the code ®Nb InformationO was used.

Information related to thplaintiffOs age was also frequently incompldtéhe age was

not specifically stated, other information referenced in the verdict summary such as Oan adult of
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undetermined ageO, or a Omarried femaleO, a OretireeO, an OinfantO or a OminorO was usec
classify the plaintiff as an adult or chilfeveralother data points were missing from a handful

of casesln many inganceshe dagé of the incident was not reped. As a resultthe number of

months that elapsed between the incident and trial dates was unkndwvas coded as such.

One of the casesWestLaw 743977) indicated the plaintiff was successflyt the amount

awarded was not stated.

Table 4.2. Independent and Dependent Variables Description

Variable Label Variable Name Variable Description/Coding
AMTAWARDED Amount Awarded The amountiwarded to the plaintiff that prevailed
a lawsuit
WIN Plaintiff Success 1 if the plaintiff was successful in a lawsuit;
otherwise
YEAR 1993 Year Lawsuit Resolved 1 if the lawsuit was resolved in 1993 or later;
otherwise
CHILD Plaintiff(s) was &Child 1 if one or more of the plaintiff was a child,;
otherwise
HOSPITAL Plaintiff(s) was Hospitalized 1 if the plaintiff(s) was hospitalized; 0 otherwise
DEATH Plaintiff(s) Died 1 if the lawsuit involved a death; 0 otherwise
DISTRESS Plaintiff Emotioral Distress 1 if the plaintiff claimed emotional distress;
otherwise
REST Defendant was a Restaurant 1 if one or more of the defendants was a restaura
otherwise
PAINSUFF Plaintiff Claimed Pain and 1 if the plaintiff claimed pain andsuffering; O
Suffering otherwise
LOSSCONS Plaintiff Abandoned 1 if the plaintiff claimed loss of consortium
abandonment by family; O otherwise
PUB Public Health Authority 1 if a public health authority was involved,;
Involved otherwise
PWITDOC Plaintiff use Doctor as a 1 if the plaintiff employed one or more doctors
Witness expert witness; 0 otherwise
DWITDOC Defendant use Doctorasa 1 if the defendant employed one or more doctor¢
Witness expert witness; 0 otherwise
PATHOGEN Pathogerdentified 1 if a specific foodborne pathogen, toxin or illne
was implicated; O otherwise
CHRONIC Plaintiff Suffers Chronic 1 if the plaintiff suffers from chronic complications;
Complications otherwise
DEEPOCKET Defendant Operations is 1 if the defendant had Odeep pocketsO, 0 otherwis
Considered Large
DEFNEG Defendant Negligent 1 if the defendant was deem negligent; O otherwise
DFTWARN Defendant Failed to Warn 1 if the defendant(s) fail to warmonsumers; C
Consumers otherwise
Defendant Breached Implied 1 if defendant breached implied or expres:
DBREWAR or Expressed Warranty warranty; 0 otherwise
STRICTLIAB Defendant was Sued under 1 if defendant was sued under strict liability;
Strict Liability otherwise
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REGCRT1- Geographic Boundaries of the 1 if case was tried in the respective region control
REGCRT11 U.S. Courts of Appeals for; O otherwise
REGCRT1:Maine New Hampshire Massachusetts
Rhodelsland
REGCRT2:New Y ork, ConnecticytVermont
REGCRT3:PennsylvaniaNew Jersey Delaware
REGCRT4: West Virginia, Virginia, District of
Columbia, MarylandNorth Caroling South Carolina
REGCRT5:Texas Louisiana Mississippi
REGCRT6:Michigan, Ohio Kentucky Tennessee
REGCRT7:Wisconsin, Illinois Indiana
REGCRTS8:North Dakota South Dakota, Nebraska
Minnesota lowa, Missourj Arkansas
REGCRT9: Washington State Oregon Montana
Idaho, Nevada, California, Arizona, Alaskéawaii
REGCRT10: Wyoming, Utah, Colorado, Kansa
Oklahoma New Mexico
REGCRTL: Alabama Georgig Forida
RESOLYEAR Year of Final Resolution Year the case was settled

4.3Model Specification

Since the amount awarded is only observed if the plaintiff is successful in a lawsuit, the
Heckman twestepconsistenestimator wasisedfor statistical estimatianrhis approachffers a

more computationally efficient means of correcting for -nmamdomly selected sampleStata
version 12 was use to generate presentedesults This section introduces the theoretical
model used for stetical estimation. An overview of the Heckman tatep model is present

along with key assumptions.

4.3.1 Theoretical Model: Heckman Model

The Heckman twestep estimator was used for statistical estimation. This estimator was
consideed appropriatggiven that the truncation of the amount awarded is incidental and is only
observed if the plaintiff is successful in a lawstihis estimators appropriate given that sample

selection bias is likely to occur where observations of amount awarded isteqeexio. To
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appropriately treathese cases, it is necessary to add an explicit selection equation to the
population model of interest.

The HeckmanOs sample selection model is basédeosequential estimation of/o
latent dependent variable modedsprobit model for selection (choice model), followed by the
insertion of a correction factdithe Inverse Mills Ratio (IMR), which is calculated from the
probit model- into a second OLS model (Bushway et al. 200%9.the usual approach to
incidental truncon is to add an explicit selection equation to the population model of interest
(Wooldridge, 2013)a probit modkfor selection (choice model) is estimated fifdte Heckman
sample selection mode&n be presented as

R IC AN [4.3]
Lo [4.4]
Equation [4.3is the selection equation whetige cependent variables) is the latent variable
measuring theprobability of plaintiffOs succes$z) is a vector of variables anfl) is the
parameter estimate that affedlection and ) is theerror term(Wooldridge, 2013) Equation
[4.4] is the equation of primary interest, where the dependent vangbtetlle amount awarded
(x) is a vector of variables and)(is the parametezstimates that affethe amount awarded,)(
is the error term{(Wooldridge, 2013) The expected valueE] of the error termu) given the
independent variableg)(is equal to zer¢Wooldridge, 2013)

Equation f4.3] is the selection equation where the dependent varigplis the latent

variable measuring the plaifiOs success in a lawsuit. This is illustrated as follows:

FIMHS%P& & 1" # I"HP% &Y " #H#S 1| |

IH#5%& 8" ##5%% !{! IMI"HG06& &Y' 1"H II"HSY6R B HH"HS N | | [4.5]
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Equation #4] is the equation of primary interest, where the dependanable {) is the

outcome of interest or the amount awarded. This is illustrated as follows:

FED D439 & 8" #4#$%9%8 1l

I"H$68 I"H$I6&98 | !{ [4.6]

4.3.2 Assumptions of the Heckman Model

Several key assumptions underlie the use of the Heckman model. A standard assumptian is that
is exogenous in the equation of primary inte(ég¢boldridge, 2013)That is, the expected value

of ugivenx andzis equal zerg! [! !'!1]! 1II'). This require to be a subset afand anyx is

also an element of (Wooldridge, 2013)We also assume that the error terin the selection
equation 4.3] is independent oz and thereforex and has a standard normal distribution
(Wooldridge, 2013) Further assumpins are that the expected value of the error term in both
equations has a mean of zerd!(]! "!U"# W [1]! ') and is not correlated withwhile the
expected value ofl givenv is correlated !([! ! ] ! " ) (Wooldridge, 2013) Considering the

assumptionsioted above, we arrive at the following equations:

O L I T e 1 1 1 I Y S A S A [4.7]
% 9
Where!!I" | is the Inverse Mills Ratio (IMR) that is derived from estimating the selection
equation through a probit model and is subsequently added to our estimatas arfadditional

independent variable (Wooldridge, 2013).
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4.33 Inverse Mills Ratio (IMR)

Estimation of the selection equation produces the Inverse Mills Ratio (IMR) that is subsequently
added to the equation of primary interest as an independent variable. According to Wooldridge
(2013), the IMR is a term that can be added to a multiple regnessdel to remove sample
selection bias. Assuming the selection equation is correctly formulated, a statistically significant
IMR coefficient provides evidence of a sample selection problem in estimating the amount
awarded from the intensity equation.the absence of statistical significance, the IMR computed

suggests that there is no evidence of a sample selection problem.

4.4Empirical Approach
The following sections present the empirical approach taken. The contents of selection and
intensity equaons are introduced and described. The anticipated impact of the independent

variables contained in each equation on the respective dependent variable is highlighted.

4.4.1 Selection Equation
We first considered the factors that would affect the proipalf the plaintiff winninga FBI
product liability lawsuitusing a probit modelEquation [48] comprises of those independent

variables that are expected to affect the probability of winning a lawsuit.
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Estimating thisequation computes the probability of the plaintiff winning atidws the
Inverse Mills Ratio (IMR)to be estimatedIn the selection equation abové/IN is the
probability that a plaintiff will be successful in a FBI product liability lawsTiitis probaility is
assumed to be a function of the followimglependentwariables: he lawsuit was resolved in
1993 or later YEAR1998 one or more plaintiff(s) was a chil€KILD); the plaintiff(s) was
hospitalizedHOSPITAL); the lawsuit involved a dea{PEATH); one or more defendant(s) was
a restaurantRES); public health authorityvas involvedin the case RUBLIC); the plaintiff
employed one or more doctors as expert witfB$¥ITDOQ); the defendant employed one or
more doctors as expert withne®WITDOOQO),; a specific foodborne pathogen, toxin or illness was
implicated by the plaintiff PATHOGEN; the defendant(s) had Odeep pockdd&ERPOCK;
the defendant was deemed negligeDEENEQG); the defendant failed to warn consumers
(DFTWARN; the defendant breaathemplied or expressed warranty of merchantability and
fitness DBREWAR, the defendant was sued under strict liabili§TRICTLIAB; regional
differences controlled for using geographic boundaries of the U.S. Courts of AfpEGERT1

throughREGCRT1}); and the year of final casesolution RESOLYEAR
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For lawsuits resolved in 1993 or later (YEAR1993), plaintiffs are expdotég more
likely to prevail because of the increase awareness of food poisoning created thyctile
outbreak at Jack in thHgox restaurantthat year. Rintiffs that were hospitalized (HOSPITAL)
or died (DEATH),areexpected to have a higher probability of winning and receive an award for
damages since these variables measure thetyesfethe plaintiffOs injuriest is antcipated that
lawsuits involving (CHILD) are likely to succeed because juries may be more sympathetic
toward child plaintiffs Plaintiffs under 18 years of age are considered a CHllalsuits where
defendants are restaurants (REST)thoeightto increasehe plaintifi@ chance ofvinning since
the closeness of the relationship between restaurant and a customer would aleagidor
identification of the source foodRublic health officialsO involvement (PUB) would provide
substantiahg information for aplaintiff's claim, thus mcreasing the probability of plaintiff
winning. It is also expected that the plaintiffOs chances of prevailing would increase if a medical
expert witness (PWITDOC) testifieand decreases by defendasise of a medical witness
(DWITDOC). Lawsuits implicating specific pathogens (PATHOGEN) are more likely to result
in a plaintiff winningbecause it would be easier to link the identified pathdbat caused the
iliness to aspecific food the defendant firm produced.

In lawsuitswhere the defendant aimed to benegligent (DEFNEG) and or failed to
warn consumers (DFTWARN), it is expected that the probability of the plaintiff winning would
increase because of the defendantOs unethical and deceptive business Ardefiedan with
Odeep pocked (DEEPPOCK)lefined as thoswith three of more retail operations or 40 or
more fulltime staff,it is unclear what sign this coefficient will take. Juries are expected to
penalize Odeep pocketO firms for FBI linked their operations. However, one would expect Odeep

pocketO firms to possess the financial and legal means needed to successfullywisfésd |a
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4.4.2 Intensity Equation

The intensity equatiof4.9] contains only those factors that are likely to influence the amount
awarded should the plaintiff winfThese variablesire directly related to the severity of the
injuries sustained by plaintdfandis estimated by ordinary least square (OL\S8hile there are
factors that exclusively affect selection and outcome respectively, some factors are included in

both equation [4.8] and [4.9The baseline version of the intensity equation is:

I"HI$106&'& DL L HS% 1L HS% | L I HS0&HH | | I"HS%E" !

L HES R 11 IMHS%&! 1L MHS%&( L L e 1) [4.9]

The dependent variablAMTAWARDEDIs the amount awarded & plaintiff thatwins a
FBI product liability lawsuit. The independent variables udel: one or more plaintiff(sSkia
child (CHILD); the lawsuit involved a dea{DEATH); the plaintiff claimed emotional distress
(DISTRESS the plaintiff claimed pairand suffering RAINSUFF; the plaintiff claimed loss of
consortium due to abandonment by familyOSSCONSE the plaintiff suffered from chronic
complications(CHRONIQ); the plaintiff was hospitalizedHOSPITAL; and the Inverse Mills

Ratio (MR).
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Chapter 5: Results and Discussion

The final dataset of 512 FBI cases drawn from across 41 states and the District of Columbia are
used as the basis for the resytesented in this chapter. Three main statistics are used to
summarize award information: the meanedian, and expected awar@slculations of both the
mean and mediastatistics exclude cases won by defendants and cases won by plaintiffs for
which no award information was available. The expected avedlects theamount consumers
are likely to reeive if they are successful in FBI litigation. This value is calculated as the mean
plaintiff award multiplied by the percent of FBI jury trials won by plaintiffs. According to Busby
et al. (2001), the expected award is the most relevant statistic sisbews the expected
monetary payout resulting from FBI lawsuit between different parties in the chain of food
production, distribution, and consumption. One case for which no award infornfAtestLaw
743977 wasavailable is excluded from these anal/se

This chapter preset discussion of the results of the multivariate analyses performed on
the court data and the subsequent tests conducted. The Heckrrstepgvwwocedure is ad to
explore the factors, which affect FBI case outcomes thresgmatefour alternativescenarios.
This is followed bya discussion of the results of each scenario. The chapter concludes with a

brief discussion on data limitatieand limitation of data analysis.

5.1 Frequency and Size of Awards

Approximately onehird (34.8 %) of cases decided between 1979 and 2014 resulted in positive
outcomes and subsequent monetary awards for the party injured by a FBI. In comparison, Busby
et al. (2001) found that approximately 31.4% of the cases resolvegdretl988 and 1997

resulted in monetary award for the consunMmtwithstandinga slight increase in plaintiffsO
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success rate, it can be reasonably concluded that most plaintiffs failed to convince juries that
defendants were legally responsible for cagisheir illnesses.

For the 178 cases where plaintiffs were successful, compensation ranged from $151 to
$6.2M with average and median awards 276148 and $32,264espectively. Examining 55
cases won by plaintiffs between 1988 and 1997, Busby e2@)1) found that compensation
ranged from $2,256 to $2.4M with average and median awards of $133,280 and $25,560
respectively. Since the distribution of awards was highly skewed due to some large awards, the
median award amount is a better measure ofyihieal compensation by juries in FBI lawsuits.
In total $49.2 million was awarded to plaintiffs; among these 11 of the largest awards accounted
for two thirds of this sum. In comparison, for cases won between 1988 and 1997, the total
amount awarded was $/million and the two largest awards accounted for 51% of this total

(Busby et al. 2001). Figure 5.1 illustrates the trend in FBI lawsuits.
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Figure 5.1. Foodborne Illiness Cases and Awards (1992014)
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The expected award for the 178 cases wipéamitiffs prevailed during the full sample
(19792014) was $26,525. In comparison, Busby et al. (2001) reported an expected award of
$41,888 for 55 cases won biamtiffs between 1988 and 1997(in 1998 USDmust be noted,
howeve, thatthe severity ofcases in each peridias changed-or ases examinetetween
1988 and 1997, 45.5%at received an award involvedieath or hospitalizatioin comparison,
only 31.5% ofcases that received an award between 1979 and 2014 involved a death or
hospitalizaton. Regardlessconsumers involved in FBI lawsuits can expect to recail@ver
compensation thathat which wagreviously reported if they decide to go to triahportantly,
the actual amount receivday plaintiffs would be much lower after legal exg&s and court
filing fees are taken into account. Food firms who lose FBI cases can expect to pay this amount
plus the cost of legal defense and other legal fees and other indirect costs associated with a
public trial including loss of sales and diminishmgsiness reputatioin some cases, defendants
may also be expected to payplaintiffOs legal fee§able 5.1 summarizes compensation for

consumer plaintiffs in FBI lawsuits.

Table 5.1. Compensation for Consumer Plaintiffs in Foodborne Iliness Lawsuits Decided
by Jury Verdicts, (197992014}

Number Percent of Range of Mean Median Expected Total Amount
Years of Cases Total Wonby Compensation Award Award Award® Compensated
Plaintiffs (%)

2012 Dollars

19791989 63 524 550 1,944,665 129,060 31,420 67,603 4,258,998
1990-1999 295 29.5 5,0223,337,621 221,727 35,998 65,391 19,290,23
20002009 127 37.0 151-6,159,099 462,954 28,706 171,329 21,758,822
20102014 26 42.3 9,8561,428,971 349,663 73,917 147,934 3,846,294
19792014 511 34.8 151-6,159,099 276,148 32,264 96,192 49,154,354

#Data updated to 2012 dollars using the Bureau of Labor Statistics Consumer Price Index for all urban co
Of the 512 court decisions, 511 had award information; thus award totals do not reflect all court awards.

® The expected award is the averageaal multiplied by the percent of foodborne iliness jury trials won
plaintiffs.
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One must be cognizanhat the number of cases may have been influencedeppy k
legislationsand regulations introdudeduring a giventime period.Between 1979 and 198%
new foal safety laws were introduced-ollowing theE. coli outbreak at Jack-the-Box in
1993 implementingHazard Analysis and Critical Control Points (HACQ#came requireth
meat and poultry slaughter and processing platsCCP is a managemesystem in which
food safety is addressed through the analysis and control of biological, chemical, and physical
hazards from raw material production, procurement and handling, to manufacturing, distribution
and consumption of the finished product (FDA1ad). In the aftermath of September 11, 2001,
the Bioterrorism Act of 2002 sought to protect the U.S. food supply by requiring foditiefsci
to be registered, anthat advance notice be given to tR@®A for imported food shipments
Increasd food safety awareness coupled with the several high profile foodborne disease

outbreaks led to the introduction of FSMA in 2011.

5.2 Court Cases and Awards by Severity Category

The 511 cases with award information were categorized into three severijprizde cases
involving a premature death, cases where the plaintiff(s) was hospitalized and survived, and all
other cases that involved less severe illnesses. Approximately 4.1% (21) of cases involved a
death, while 20.9 % (107) of lawsuits involved ndafanjuries that required some form of
hospitalization. In comparison, Busby et al. (2001) reported 3% of the lawsuits involved a death,
while 60% involved a plaintiff who was hospitalized. Despite a small increabe ipercent of
premature deaths, thpercentage of plaintiffs hospitalized was 39% lower dkerfull period

(1979 through 2014 This suggest that more recentlgourt casesre being pursued by those

with less severe cases of FBI where victims do not require hospitalizaliematively, greater
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awareness by victims of FBI and healthcare professionals may lead to early detection and
treatment and thus limit the need for hospitalization.

Injury severity is a major factor that is likely to affect an expected award. A(88rd%)
of the lhwsuits involving premature death resulted in plaintiff victonggh an expected award
of $228,945. This was higher than the expected award in FBI cases involving hospitalization
($170,804) and the expected award in all other cases ($68,06%ompaison, Busby et al.
(2001)reported thathe expected award in lawsuits involving a death was $183,053, which was
significantly higher than cases involving hospitalization ($44,713), and the expected award in all
other cases ($32,563).

While the severityf the plaintiffOs injuries is a major factor affecting an expected award,
it is less important in determining whether plaintiffs are successful in winning FBI lawsuits. That
is, a plaintiffOs success rate in FBI lawsuits involving a premature deatteis(33:8%), than
the overall plaintiff success rate (34.8%) for all FBI lawsuiBefendants may have a greater
incentive to vehemently defend cases involving a death in order to ptéecteputation.
Furthermore, the plaintiffOs success rate in BBislits involving hospitalization is higher
(35.5%) than the overall plaintiff success rate for all FBI lawsuits. Table 5.2 summarizes FBI

case by severity of illness award information.
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Table 5.2. Plaintiff Compensation in Foodborne lliness Court Cases by Severity Category,
(197992012}

lliness Cases with Percent Won Mean Award  Median Award Expected Award’
Severity Award by Plaintiff

Information

Number % e 2012Dollars--------=----=-=---

Premature 21 33.3 686,836 278,118 228,945
Death
Hospitalized 107 35.5 480,947 54,244 170,804
and Survived
Other Cases 383 34.7 196,019 26,358 68,069
Total 511 34.8 276,148 32,264 96,192

40f the 512 court decisions, 511 hadard information; thus award totals do not reflect all court awards.
®The expected award is the mean plaintiff award multiplied by the percent of foodborne illness jury tric
by plaintiffs. Information on awards was not available for one (excluckesh).

5.3 Court Awards by Implicated Causal Agent

The ability of plaintiffs to identify the specific pathogen and food item that made them ill is
likely to have an importargffecton the outcome of a trial (Busby et al. 2001). Approximately
43.2% of the jury summaries identified a specific pathogen, toxin, foreign object and/or matter as
the cause of illness. Of the pathogens identiftédlmonellawas the most frequently cited
pahogen(16.6%of casey followed byaforeign object and/or matter (5.27%nhdHepatitis (A,

B and/or C;4.49%). These results are also similar to Busby et al. (2001) who reploated
Salmonellafollowed by Hepatitis (all types) to be the most prevaleatisal agents. Table 5.3
summaries the causal agents most frequently implicated in FBI lawsuits.

Traceability plays animportant role in identifyig the source and cause of a FBI.
According to Souz®onteiro (2013), a common feature of most U.S. bassml fsafety
outbreaks was the lag between the detection of the incident and the full assessment of its origin,
cause(s) and spread. In outbreak situations, consumer plaintiffs may rely on traceability
practices to provide information concerning the path pathogen through the various stages

production, processing, and distribution. Such information can letabelpidentify a specific
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causabpathogerand its sourcéhus supporting their claims.

Table 5.3. Foodborne Pathogens, Toxins, or Agentsvalved in Foodborne lliness lawsuits
Decided by Jury Verdicts, (19792014}

Pathogen Lawsuits
Number Percent of Total Cases

Salmonella 85 16.60
Foreign Object/Matter 27 5.27
Hepatitis (A, B & C) 23 4.49
E. coli 20 3.91
Vibrio 12 2.34
Shigella 11 2.15
Campylobacter 11 2.15
Ciguatera 9 1.76
Staphylococcus 9 1.76
Norovirus 4 0.78
Mold 2 0.39
Botulism 1 0.20
Cyclospora 1 0.20
Adverse reaction to protectiv

immunizaton after exposure tt 1 0.20
foodborne Hpatitis

Trichinosis 1 0.20
Yersinia 1 0.20
Streptococcus 1 0.20
Typhoid 1 0.20
Cholera 1 0.20
Not Specified 291 56.84
Total 512 1000

#Foreign Object/Matter includes blood, decaying bone, gasoline, lighter fluid, maggots, sulfites, rat poisol
saliva and otheunspecified foreign object.

The success rate among plaintiffs thtkged illress from a specific pathogenforeign
object was44.8 and 444 percent respectively. By contrast, plaintiffs that did not implicate a
specific pathogen were successful in onlyl2e of cases. The expected award whespecific
pathogen and foreign object and/or matter were identified was also significantly highén tha
cases where the pathogen was unspedffiaBdle 5.4) These findings are consistent with that of
Busby et al. (2001). In general, these findings suggest the importance of establishing a causal

link between a FBI and a specific pathogen for a plaitaifin in FBI jury trials.

9C



Table 5.4. Compensation in Foodborne lliness Court Cases by Pathogen Category, (1B79
2014}

Pathogen Court Cases with  Decision Mean Award Median Award Expected Award
Category Award for

Information Plaintiffs

Number L e 2012 Dollars-------=-=-------

Alleged lliness 194 44.8 432,660 83,331 100,014
from a Specific
Pathogen
Foreign 27 44.4 307,738 14,806 136,772
Object/Mattef
Unspecified 291 27.1 98,989 18,080 26,873
Pathogen
Total 511 34.8 276,148 32,264 96,192

40f the 512 court decisions, 511 had award information; thus the award totals do not reflect all court awar
®The expected award is the mean plaintiff award multiplied by the percent won by plaintiffs; one case is €
since awardnformation was not available.

°Foreign Object/Matter includes blood, decaying bone, gasoline, lighter fluid, maggots, sulfites, rat poisol
saliva and other unspecified foreign object.

5.4 Court Awards by Implicated Food

A large majorityof FBI lawsuits(81.8%) identify a particularfood or beverages the source of

the iliness; this is aoticeabledecline from 92% previously reported by Busby et al. (2001).
Additionally, approximately onéfth of the examined case summarid®.3%) attributed the

cause of illness to a source such as a restaurant meal, fast food, or lunch that can be reasonably
assumed to consist of multiple items (Omultiple vehiclesO) thus leaving some uncertainty in the
food sourcé> Among the 62.5% ofase summarieshat identified a specific food (Osingle
vehicleO), hamburgers and ground beef, different types of sandwiches and seafood (excluding
oysters) were reported as the most frequent cause of illness. Only 7 cases involving packaged
meals such as canned foods &mden foods were founthusreflecting the lower food safety

risk from these productdt is also possible thditigation involving these products or cases are
morelikely to be settled outside of court. Table 5.5 provides a summary of food item$edenti

as the source of illness the examined FBI cases.

% For example, a spare ribs and pork chopggs and steak.
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Table 5.5. Food Items Involved in lliness Lawsuits Decided by Jury Verdicts, (1982014)

Food Item Lawsuits
Count  Percent of Total Case
Hamburger and Ground Beef 39 7.6
Sandwiches (e.ghicken, fish, ham) 39 7.6
Seafood (other than oysters) 39 7.6
Chicken 27 5.3
Salads (e.g., fruit, potato, chicken) 21 4.1
Mexican Food (e.g., burritos, tacos, quesadillas) 19 3.7
Other Beverage (e.g., soda, orange juice, sports drink) 17 3.3
Oysters 16 3.1
Beef (e.g., steak, sirloin, jerky) 14 2.7
Other Meat (e.g., duck, lamb, goat) 9 1.8
Milk (including raw milk) 8 15
Pork 8 15
Eggs 7 1.4
Packaged Meals (e.g., canned food) 7 1.4
Baked Goods (e.g., cookies, cake, doughnut) 6 1.2
Chinese Food 6 1.2
Sausages 6 1.2
Turkey 3 0.6
Water 3 0.6
Ice Cream 2 0.4
Other Single Vehicle Foods (e.g., ketchup, syrup, salad dressing) 24 4.7
Multiple Vehicles (e.g., restaurant food, fast food, lufich) 99 19.3
Not Specified 93 18.2
Total 512 100.0

®For cases where multiple foods were identified, these were included under Multiple Vehicles.

In court cases where illness watributed toan identiied food item, plaintiffs won
32.6% of cases. In contrast, plaintiffs that did not identify a specific food item won
approximately 39.5% of cases. A similar finding was made by Busby et al. (2001) where
plaintiffsGsuccess was 26.3% in cases that identified a specifi¢c &ndd41.0%n cases that did
not identify a specific food leading them to conclude that such finding is counterintuitive given
the importance of establishing a plaintiffOs cause of illness. Part of this may be attributed to
information shared with the jury but whighas not included in the jury verdict summaritkso,
juries may not have been convinced that the food item identified was the actual source of the
illness. Notwithstandingthis finding however, the expected award was higher ($125,438) in

cases that ideified a specific food item when compared to cases where the food item was not
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specified ($36,166). Table 5.6 presents compensation awarded to successful plaintiffs by food

category.

Table 5.6. Summary of Compensation in Foodborne lliness Court Cases bydébCategory,
(197992014}

Food Category Court Cases Decision for Mean Median Expected Award’

with Award Plaintiffs Award Award

Information

Number L 2012 Dollars---------=-=-----

Alleged lliness From 344 32.6 385,275 41,453 125,438
a Specific Food
Did not Specify a 167 39.5 91,511 27,070 36,166
Food
Total 511 34.8 276,148 32,264 96,192

20f the 512 court decisions, 511 had award information; thus award totals do not reflect all court awa

®The expected award is the meaalaintiff award multiplied by the percent won by plaintiffs. Only one c
is excluded here since information on awards was not available.

5.5 Court Awards by Type of Defendant
Tort law provides that plaintiffs may sue multiple defendants involved in the food supply chain
evenif thereis a strong indication that a specific defendant is more at ¥aBlr example, a
plaintiff that became ill from eating prepackaged leafy green salad mix purchased from a
supermarket may sue the supermarket, the distributor, the packaging firm, and the farm where
the vegetables were grown. The rationale for such action may be due to the plaintiffOs belief that
the pathogertontamination occurredarlierin the food production chain (Rosenbaum, 2000).
Clark (2000) noted however, suing multiple defendants maybe a sign that the plaintiff does not
have sufficient evidence of causation to isolate and name one defendant.

Of the 8.2 lawsuits examined, 85% (453) named one defendant, 11.5% (59) named two

defendantsand 3.5% (18) named three or more defendants. A total of 589 defendants were

?® The Restatemenf the Law Third,Torts: Apportionment of Liability allows a plaintitb sue

for and reover the entire amount of recoverable damages from any defendant regardless of a
particular defendantOs percentage share of fault under the concept of Ojoint and severalO liability
(Wilson Elser, 2013).
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named across the 512 examined caSéestaurants (51.3%) made up the largest group of
defendints followed by foodstores (13.2%), and manufacturers (8.3%). Table 5.7 presents a
summary of FBI cases by defendant typéthe 302 cases that claimed illness from a restaurant
setting, 62casesnvolved multiple vehicle foods, 17&sesnvolved singlevehicle foods and

65 cases did not specify the food involved.

Table 5.7. Summary of Defendants in Foodborne Iliness Court Cases by Firm Type, (1979
D2014}

First Second Defendant Third Defendant  All Defendant

Defendant Defendant

Number % Number % Number % Number %
Restauramt 298 58.2 3 5.1 1 5.6 302 51.3
Foodstore 66 12.9 10 16.9 2 11.1 78 13.2
Manufacturer 34 6.6 8 13.6 7 38.9 49 8.3
Parent 39 7.6 6 10.2 3 16.7 48 8.1
Individuals 16 3.1 9 15.3 1 5.6 26 4.4
Distributors 6 1.2 14 23.7 4 22.2 24 4.1
Farms 9 1.8 0 0.0 0 0.0 9 1.5
Cruise 4 0.8 0 0.0 0 0.0 4 0.7
Othef 40 7.8 9 15.3 0 0.0 49 8.3
Total 512 100.0 59 100.0 18 100.0 589 100.0

20f the 512 court cases, 59 had multiple defendants for an overall total of 589 defendants.

® Includeshotel restaurants

“ Includes food service operators (6), insurance companies (5), casinos (4), delicatessens (4), chu
catering company (3), school (3), youth foundations (2), clubs (2), vending machine company (2), gov
entity (2), amusenrg park (1), department store (1), fair vendor (1), psychiatric institution (1), prisor
railway (1), shelter (1), hospital (1), management company (1), oil and gas barge (1), and market (1).

5.6 Court Awards by Plaintiff

Of the 511 FBI lawsuits with award information, 453 cases involved a single plaintiff and 58
involved multiple plaintiffs Cases involving multiple plaintiffs averaged 1.67 plaintiffs per case
for a total of 96 plaintiffs Single plaintiffs won 33.3% oheir cases with an average award of
$188,738 per plaintiffBy comparison, multiple plaintiffs won 50% of their casegh an

average awardf $215,155 per plaintiff.Similar claims by multiple individuals may help

27 As the majority of the jury verdict summaries had three or fewer defendants, information was
recorded for up to three defendants per case.
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convince a jury that the defendant isfatult and hence explain the higher success rate for

multiple plaintiffs. Table 5.8 summarizes compensaitiofBI cases by plaintiff.

Table 5.8. Compensation in Foodborne lliness Court Cases by Plaintiffs, (1992014}

Court Cases Decision for Total Total Average
Plaintiff with Award Plaintiffs Number of Awards Award Per
Information Plaintiffs Plaintiff
Number % Number 2012 Dollars
Single Plaintiffs 453 33.3 151 28,499,498 188,738
Multiple Plaintiffs 58 50.0 96 20,654,855 215,155
Total 511 34.8 247 49,154,353 199,005

20f the 512 court decisions, 511 had award information; thus award totals do not reflect all court awards.

5.7 Court Awards by Gender

The potential importance of gender in the outcome and subsequent amount awarded in FBI
lawsuits was also considered. Of the 511 FBI lawsuits with award information(4333/%0)

cases had male plaintiffs and 2@B1.0%)cases had female plaintiffs. Additionally, 88%)
caseshad multiple plaintiff(s) of mixed genderWhile the success rafer male and female
plaintiffs were similarthe medianamount awarded fomale plaintiffswas $4,628more than

female plaintiffs. Furthermore, thmedianaward for cases comprisind multiple plaintiff(s)

was $53%07. Table 5.9resents a summary of anla by gender.
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Table 5.9. Compensation in Foodborne lliness Court Cases by Gender, (1992014}

Court Cases

Gender with Award Decision for Mean Median Expected Award
Information Plaintiffs Award Award
Number % e 2012Dollars------=----=-=---

Male 233 34.3 134,193 33,037 46,075
Female 225 33.8 252,697 28,409 85,355
Multiple Plaintiffs

(Males, Females) 35 37.1 1,380,574 53,507 512,785
Private 4 75.0 18,444 3,013 13,833
Not Specified 14 42.9 201,850 40,826 86,507
Total 511 34.8 276,148 32,264 96,192

20f the 512 court decisions, 511 had award information; thus award totals do not reflect all court awards.
®The expected award is the mean plaintiff award multiplied by the percent won by plaitijsone case i

excluded here since information on awards was not available

5.8 Court Cases and Awards by Year

Over the 36year periodexamined(1979 to 2014)there were an average b4.6 cases per year

with a median number of 12 cases. Howevethe 15year period (1989 to 2003) the average

and median number of FBI cases was 25 cases per year with the highest number of cases (44)
recorded in 1994. Figure 5.1 indicates that there has been a decline in FBI cases in recent years
with a single caseecorded in 2014. This does not necessarily mean, however, that the number of
people and/or occurrence of FBIs have declined. The fact that there may beyammeals by

either partyprecludes the release of case information until firtedcisions has beemade This

may also be due, at least in part to the length of timekéstao bring a lawsuit to trial and
completion through the court system. A prime example is the 2009 Peanut Corporation of
America Salmonellaoutbreak where hundreds of lawsuits haeen filed which haveno
resolution as of yet. Also, theumberof cases resolved through eaftcourt settlement£196),
Arbitration @2), and Mediation (8) may also help explain this findingAppendix A presents

federal FBI lawsuits by award year.
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5.9Court Cases and Awards by Geographic Location

More than half of all FBI lawsuits originate in 7 states: Florida (74), Texas (65), California (56),
Pennsylvania (29), Ohio (23), New York (23), and New Jersey (22). A possible explanation for
this trend maybe the relativepopulation sizein each stateAccording to 2014 population
estimates, California (1), Texas (2), and Florida (3) are the most populous states in the US (US
Census Bureau, 2015). Furthermore, since product liability law is state law,nras
propensity to pursue a case is likely to be influenced by the filing requirements, burden of proof
and potential award available in each jurisdiction. Figure 5.2 presents the number of FBI cases

filed in each state over the study period
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5.100ther Descriptive Results of Interest
Public health authorities from the state or local government that investigate a case or an outbreak
may be called upon to testify as to their findingscourt. Of the 511 cases with award
information, public health authorities were involved in 7.0% (36) of these cabdbese
plaintiffs were successful in 47.2% (17). In comparison, plaintiffs were successful in 33.9% of
the cases where public health autties were not involved. dstimony provided by public health
authorities idikely important to plaintiff success.

Both plaintiffs and defendants employed expert withesses such as physicians to support
their respective claims. Plaintiffs called one areexpert witnesses in approximately 20.2% of
the FBI cases while defendants used expert witnesses in 23.3% of the cases. This finding differs
from that reported in of Busby et al. (2001) who reported that plaintiffs called one or more expert
witnesses in67.0% of FBI cases while 45.0% of defendants called on one or more expert
witnesses to provide testimony. Since the burden of proof in civil cases rests with the plaintiff,
the reduction in the use of expert witness over time is unexpected. Howevey,bertte case
that expert witnesses used were simply not consistently reported in the jury verdict summaries
examined.Alternatively, plaintiffs may have chosen not to call on an expert withesause
testimony given may natupport the plaintiffOs claims

In FBI lawsuits, three main causes of action are available to plaintiffs: strict product
liability, negligence, and breach of express or implied warranty. Of the 511 cases with award
information, plaintiffs claimed that the deftant was negligent in659% (292 of cases; among
these plaintiffs 36.3% (106) were successful. Plaintiffs claimed breach of express or implied
warranty as the cause of action in 12.7% (65) of cases and were successful in 36.9% (24) of these

cases. Claims of strict liability viations occurred in 7% (36) of cases, with the plaintiff being
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successful in 38.9 % (14)able 5.0 summarizes FBI cases by cawdeaction claimed by

plaintiffs.

Table 5.10. FBI Cases by Cause of Action (19F2014}

Cause of Action Court Cases Decision for
Plaintiffs
Count %
Strict Product Liability 36 38.9
Negligence 292 36.3
Breach of Express or Implied Warranty 65 36.9

80f the 512 court cases, plaintiffs claimed multiple cause of action in 57 cases.

5.11Results of the Econometric Analysis

Equation [4.8] and [4]9 were estimated using the eekman twestep procedure. Four
specification scenarios were estimated. In scenario 1, the selection equation contains only those
characteristics that are expectediriiuence the prbability of a plaintiff winning while the
outcome equation contains variables thaly be related tthe severity of the plaintiffOs injuries.

The variables contained in the selection and intensity equations for Scenario 1 are described
under Chapter 4.6.1 and 4.6.2 respectivilgeping the selection equation from Scenario 1,
Scenario 2 introduces additional independent variables to the intensity equation. It was reasoned
that including lawsuits resolved in 1993 or later (YEAR1993), tauveant defendant (REST),

and defendant that had Odeep pocketsO (DEEPPOCK) would affect the award amount received
by plaintiffs.

According to Wooldridge (2013), while it may be appropriate to exclude certain
independent variables from the selection eqguatincluding all independent variables in the
selection equation is not very costly. However, incorrectly excluding independent variables can
lead to inconsistency in the estimates (Wooldridge, 20h3¥cenario 3, the selection equation

was modified tdnclude independent variables that reflect the severity opltiatiffOs injuries.
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A plaintiff that claimed emotional distreE3ISTRESS), pain and suffering (PAINSUFFss of
consortium due to abandonment by fam(ilOSSCONS),chronic complicationsGHRONIC)

were added to the selection equation with the expectation that juries were more likely to be
sympathetic after heagntestimony of plaintiffsO injuries and may be likely to submagrdict

in favor ofthe plaintiffs.

The intensity equatiomn Scenario 3was expanded to include the variocesusesof
actions brought by the plaintiff: defendant was negligdMERNEG), efendant breached
implied or expressed warranty of merchantability and fitness (DBREWAR), cause of action was
brought strict liabity (STRICTLIAB), anddefendant failed to warn consumeBFTWARN).

The awardequation waslsoexpandedo include independent variables tieantrol forregional
differencesin the amount awarded®ased on the geographic boundaries of the U.S. Courts of
Appeals, cases completed in REGCRT1 through REGCRT11inadteled to explore whether
cases concluded in different regiookthe United Statesvere likely to receivelifferent awards.

The discussion that follows provides a justification for eachtiad@i specification. Table. 5.11
present the definitions and mean values for the independent vanskelgsn the analysis; the

results of theHeckmananalyses are presented in Table 5.12
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Table 5.11. Definitions and Mean Values of Independent Variables

Mean

Variable Variable Description Hypothesized Values
Sign N =511

YEAR 1993 The lawsuit was resolved in 1993 or |&ter a% 0.7104
CHILD One or morglaintiff(s) was a chil@bo a% 0.1076
HOSPITAL One or moreplaintiff(s) was hospitalizekb a% 0.2661
DEATH The lawsuit involved a dedih a% 0.0411
DISTRESS The plaintiff(s) claimed emotional distre¥s a% 0.1292
REST One or more of the defendants a restaurat a% 0.5597
PAINSUFF The plaintiff(s) claimed pain and sufferifg a% 0.1370
LOSSCONS The plaintiff(s) claimed loss of consortium or family abandonnié a% 0.0489
PUBLIC A public health authority was involvés a% 0.0705
PWITDOC The plaintiff{s) employed one or more expert witn#ss a% 0.3581
DWITDOC The defendant employed one or more expéiries$bo 1% 0.2329
PATHOGEN A specific foodborne pathogen, toximr agent was implicatéd a% 0.4305
CHRONIC The plaintiff(s) sufferedfrom chronic complicatior¥s a% 0.0607
DEEPOCKET The defendaits) had Odeep pockesO abl% 0.6654
DEFNEG The defendaris) was deem neglige¥t a% 0.5695
DFTWARN The defendant(s) fail to warn consun®érs a% 0.0822
DBREWAR The defendaifs) breached implied or expressed warréfty a% 0.1272
STRICTLIAB  The defendarft) was sued under strict liabily a% 0.0705
REGCRT1 The case wasied in U.S. Appeals Court Regiof4l abl% 0.0431
REGCRT?2 The case was tried in U.S. Appeals Court Regidn 2 abl% 0.0568
REGCRT3 The case was tried in U.S. Appeals Court Regian 3 abl% 0.0998
REGCRT4 The case was tried in U.S. Appeals Court Regidn 4 abl% 0.0450
REGCRT5 The case was tried in U.S. Appeals Court Regian 5 abl% 0.1468
REGCRT6 The case was tried in U.S. Appeals Court Regidn 6 abl% 0.0881
REGCRT7 The case was tried in U.S. Appeals Court Regidn 7 abl% 0.0626
REGCRTS8 The case was tried in U.8ppeals Court Regionds abl% 0.0626
REGCRT9 The case was tried in U.S. Appeals Court Regian 9 abl% 0.1742
REGCRT10 The case was tried in U.S. Appeals Court Regid¥ 10 abl% 0.0294
REGCRT11 The case was tried in U.S. Appeals Court Regic¥ 11 abl% 0.1918
RESOLYEAR The year the case was settfed abl% 1996.70
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Table 5.12. Multivariate Analysis ofFood Poisoning Jury Verdicts

Independent Predicted
Variable Relationship Scenario 1 Scenario 2 Scenario 3 Scenario 4
Win Award Win Award Win Award Win Award
(Standard (Standard (Standard  (Standard (Standard (Standard (Standard (Standard
Errors) Errors) Errors) Errors) Errors) Errors) Errors) Errors)
11.973 -262,011.3 11.973 -266,084.1 86.899 -270,135.4 86.899***  -66,700,000**
INTERCEPT (27.179) (204,677.0) (27.179) (214,416.0) (30.591) (233,374.7)  (30.591) (31,700,000)
0.585*** 528,334.3***  0.585***  406,237.0** 0.613*** 393,265.8**  0.613*** 126,691.6
CHILD + (0.195) (169,905.4) (0.195) (173,696.2) (0.217) (174,101.0) (0.207) (209,958.5)
-0.023 196,718.0 -0.023 212,656.1* 0.026 193,274.8 0.026 117,880.3
HOSPITAL + (0.153) (129,667.5) (0.153) (127,956.9) (0.162) (131,806.2) (0.162) (144,094.2)
0.029 491,652.9* 0.029 504,810.9 0.041 444,612.7 0.041 292,795.9
DEATH + (0.319) (295,310.3) (0.319) (289,984.3) (0.349) (289,090.4) (0.350) (314,681.1)
-268,547.7* -243,901.0 -0.041 -248,979.5 -0.041 -292,234.3
DISTRESS + (157,283.5) (154,848.9) (0.208) (157,999.0) (0.208) (179,603.0)
1,051,550.0*** 1,058,655*** 0.504* 1,108,751.0*** 0.504*  768,934.5***
CHRONIC + (188,560.7) (186,114.2) (0.275) (196,067.3) (0.276) (238,423.5)
85,592.4 57,063.2  1.563*** 88,164.5 1.563*** -600,695.6*
PAINSUFF + (123,718.8) (124,767.6) (0.218) (198,332.6) (0.218) (310,160.6)
279,069.3 279,930.3 0.757** 266,551.5 0.757* -167,438.20
LOSSCONS + (193,490.8) (191,077.9) (0.309) (209,131.8) (0.310) (265,831.7)
0.012 0.012 -46,432.0 0.009 -50,961.22 0.009 -83,718.97
REST + (0.131) (0.131) (116,480.0) (0.139) (116,341.7) (0.139) (129,345.4)
-0.258 -0.257 142,792.1 0.015 86,185.7 0.015 -42,970.59
YEAR1993 + (0.203) (0.203) (125,014.2) (0.217) (154,797.3) (0.217) (208,425.4)
0.260 0.260 0.308 0.308
PUBLIC + (0.243) (0.243) (0.254) (0.254)
0.055 0.055 0.012 0.012
PWITDOC + (0.166) (0.166) (0.177) (0.177)
-0.563*** -0.563*** -0.538*** -0.538***
DWITDOC - (0.187) (0.187) (0.198) (0.198)
0.557*** 0.56%** 0.472%** 0.472%**
PATHOGEN + (0.134) (0.13) (0.143) (0.144)
-0.363*** -0.363*** 243,767.7**  -0.367*** 255,528.9** -0.367***  398,270.0***
DEEPPOCKET +/- (0.131) (0.131) (121,488.5) (0.141) (120,229.6) (0.141) (144,649.5)
0.124 0.124 0.109 44,307.8 0.109 69,209.9
DEFNEG + (0.149) (0.149) (0.159) (145,585.2) (0.159) (157,723.2)



STRICTLIAB

DFTWARN

REGCOURT1

REGCOURT2

REGCOURT3

REGCOURT4

REGCOURTS

REGCOURTG6

REGCOURT7

REGCOURTS

REGCOURT9

REGCOURT10

RESOLYEAR

No. of Observation

IMR (lambda)
Wald Test
Prob > Chi2
Rho

Sigma

+/-

=

+/-

=

+/-

+/-

=

+/-

+/-

-0.011
(0.276)
-0.289
(0.232)
-0.119
(0.324)
-0.239
(0.304)
0.397*
(0.238)
0.927*
(0.319)
-0.325
(0.225)
-0.149
(0.263)
0.531*
(0.274)
0.503*
(0.272)
0.049
(0.204)
-0.108
(0.391)
-0.006
(0.014)

511
295,823.20*
(178,782.4)
48.37

0.00

0.383
772,699.78

®REGCOURTL11 has been dropped from the analysis

*** Significant at the 1 percent level.
** Significant at the 5 percent level.
* Significant at the 10 percent level.

-0.011
(0.276)
-0.289
(0.232)
-0.119
(0.324)
-0.239
(0.304)
0.397*
(0.238)
0.927*
(0.319)
-0.325
(0.225)
-0.149
(0.263)
0.531*
(0.274)
0.503*
(0.272)
0.049
(0.204)
-0.108
(0.391)
-0.006
(0.014)

-0.063
(0.287)
-0.367
(0.258)
-0.254
(0.351)
-0.316
(0.329)
0.324
(0.255)
0.738**
(0.337)
-0.405*
(0.245)
-0.072
(0.282)
0.616**
(0.291)
0.398
(0.297)
0.122
(0.217)
-0.050
(0.405)
-0.044%**
(0.015)

511
96,929.68
(193,806.0)
55.81

0.00

0.133
728,513.43

9,526.1 -0.063
(239,216.2)  (0.287)
112,003.8  -0.367
(222,646.3)  (0.258)
-0.254

(0.351)

-0.316

(0.330)

0.324

(0.255)

0.738**

(0.337)

-0.405*

(0.245)

-0.072

(0.282)

0.616**

(0.291)

0.398

(0.297)

0.122

(0.217)

-0.050

(0.405)

-0.044%+*

(0.015)

511
68,441.39
(205,671.6)
58.90

0.00

0.095
720,036.70

-169,167.8
(259,521.5)
214,048.7
(242,513.2)
751,891.7*
(326,676.7)
164,881.7
(303,048.2)
-267,753.9
(231,929.1)
-613,713.3*
(300,887.6)
434,422.1*
(256,604.3)
-28,968.7
(273,834.4)
-217,588.5
(266,967.3)
-238,064.9
(262,823.8)
500,439.7**
(205,229.9)
376,332.6
(395,096.7)
33,775.42*
(16,061.5)

511
-768,771.5*
(308,692.6)
74.88
0.00
-0.876
877,841.36
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In the baseline model specified (Scenario 1), it can be observed that a plaintiff that is a
child (CHILD) is an important determinant a plaintiff won a lawsuj and inceases the
probability of winning When the case was won, child plaintiffs could expect to be awarded
$410,657 more than a plaintiff who was not a chidéfendants that employed one or more
expert witness (DWITDOC) and deemed to have Odeep tpGcKBEEPPOCK) both had a
negative effect on the probability of th&aintiff winning. Converselyplaintiffs that identify a
specific foodborne pathogen, toxior illness (PATHOGEN) and cases resolved in North
Carolina, South Carolina, Virginia, and WaA4rginia (REGCOURT4)had a positive effect on
whether a plaintiff was successf(d! 0.99)

In evaluatingthe amount awarde@, plaintiff claiming emotionhdistress (DISTRESS)
had a negave effect child plaintiffs (CHILD), and cases involving chronic complications
(CHRONIC), were positive andstatistically significant athe 1 percent level. e Wald Test
testing the hypothesis that the coefficients in the model are zeroeyeaged at the 1 percent
level; however,the inverse Mills ratio (IMR) suggestthat there is evidence of a sample
selection problem in estimating the amount awarded equétiei.65 p! 0.098).

Alternative model specifications were explored in scenarios ttwee and four Under
Heckman Scenari@, the award equation was expanded to include lawsuits resolved in 1993 or
later (YEAR1993), a restaurant defendant (REST), and defendant that had Odeep pocketsO
(DEEPPOCK). It was reasoned trhegtart from including variables measuring severity in the
awad equation, a variable measuriggeater public awareness of the potential health and
financial impact of FBI subsequent to 1993 would lead to juries more inclined to punish
defendants monetarily for injuring their customers. A lawsuit resolved in 199&ter

(YEAR1993)was selected to reflect the increase awareness of food poisoning createdEby the
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coli outbreak at Jack in the Box restaurants in the sameAiaoughthis variable was included
in the multivariate analyses performed by Buzby et28l01) it was notfound to bestatistically
significant.

Similarly, injuries due to restaurant meals, in particular, were thought likely to command
higher awardsecause of a restaurants duty of caMalczak and Reuter (2004) noted that
unsafe food hanatig practice in restaurants in the United States is an example of corporate
violence against customers. Although no harm is intended, decisions made by kitchen managers
and supervisors out of negligence, the quest for profit, and willful violations ofcodels put
cancustomers at risk/falczak and Reuter, 2004)hus, juriesnay bemore inclinel to punish
restaurants defendants for disregarding public safietgddition, juries e thought to be more
likely to view Qleep pocké&ddefendants as caring more about the bottom line at the expense of
public health and safety and thus be more apt to penalize them for their lack of compassion.

Lawsuits resolved in 1993 or later (YEAR1993) a@ieep pocke&d defendars
(DEEPPOCK)had a pasive impad while restaurant defendants (RES1gda negative effect
on the amount awarded. The Wald Test indicated that the true value of the parameters were
different from zero. However, the IMR with atatistic of 0.5 and correspondipgyalue of 0.@
provided ncevidence of a sample selection problem.

Building on Scenario 2, in Scenario 3 the selection equation was expanded to include
emotional distresgDISTRESS), pain and suffering (PAINSUFH)ss of consortium due to
abandonment by familfLOSSGONS), andchronic complications GHRONIC). The award
equation was expanded to include defendant was negli@EfENEG), eéfendant breached
implied or expressed warranty of merchantability and fitness (DBREWAR), cause of action was

brought strict liability(STRICTLIAB), anddefendant failed to warn consumeld=-TWARN).
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Controlling forpain and sufferingpss of consortium due to abandonment by fanahd
chronic complications in the selection equation each had a positive jmngald emotional
distress hd a negative effect on the probability of the plaintiff winning. When included in the
award equation, the variouwsusesf actions were found not to be statistically significdnt.
addition, the resolution year (RESOLYEAR) had a negative effect on rittgalplity of a
plaintiff winning and was statistically significant at th&levelimplying that the probability of
winning has decreased over tim&he Wald Test concluded that the coefficients in the model
were different from zerowhile the IMR provided noevidence of a samplgelection problem
(t=0.33; p! 0.74)

In Scenario 4, the award equation was expanded ¢tude REGCRT1 through
REGCRT11 to control for regional differences in award amolBs.cases resolved iNew
Hampshire, Maine, Massachusetts, and Rhode Island (REGCRT1) and Alaska, Arizona,
California, Hawaii, ldaho, Montana, Nevada, Oregon, and Washington (REGCRT9) had a
positive effect on the amount awarded wiNlerth Carolina, South Carolina, Virginia, ande®y¢
Virginia (REGCRT 4) had a negative effect on the amount awarded at the 5% significance level.
In addition, the resolution year (RESOLYEAR) had a negative effect on the probability of a
plaintiff winning and a positive effect on the amount awarded aasl statistically significant at
the 1% and 5% levels respectivelihe Wald Test testing the hypothesis that the coefficients in
the model are ze was rejected at the 1%vel (t=74.88; p! 0.0). The Inverse Mills &io
(IMR) however, suggests that theseevidence of a sample selection problemthe award
equation(t=-2.49; p! 0.013).

In the four scenarios consideredptregional court variables had a positive effect on the

probability of plaintiffs winning. REGCOURT4 covering North Carolina, South Carolina,
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Virginia, and West Virginia and REGCOURT?7 covering lllinois, Indiana, and Wisconsin, were
both statistically sigificant at the 56 level. As such, plaintiffs pursng casesin these states
have a higher probability of winning a FBI lawsutcomparison to the baseline madeblding
all other case characteristics constartte average plaintiff success rate fortegacover by
REGCOURT4 was 73.7%.The average plaintiff success rate for states cover by REGCOURT?
was 57.8%. This may help explain the positive effect of both variables of plaintiff success rates.
Among the considered model, Scenario 3 is the prefepedification. Apart from no
evidence of sample selection problem, this specification encompasses the most complete list of
independent variables in the selection equation and as such is likely to result in more consistent
estimates. Specifically, the imndion of pain and suffering, loss of consortium due to
abandonment by familyand chronic complications in the selection equation highlights the
importance of these factors in influenciaglaintiff Os probability ofvinning and thus provide
greater insigts into FBI litigation outcomes. Based on this model, one can predict that lawsuits
involving a child, implicated pathogen, and pain and suffering would increase the probability of
the plaintiff winning while defendants use of expert witness, Odeep gOckrt resolution year
were likely to reduce such probabili Cases involving a child plaintiffand chronic
complicationsare expected to increase the total amount asddog $393,266and $1,108751
respectivelyOeep pockdddefendants are likely to increase the amount awarded to plabytiffs
$255,529 Additionally, thefindings related tochild plaintiffs and chronic complications were
consistent with the hypothesizaiyn, while Odeep pocketO defendants was expected ¢o hav

either a positive and negative effect. In this case, it had a positive effect on the amount awarded.

28 \West Virginia was excluded because no cases were recorded.
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Furthermore, only chronic complication was consistent with the findings reported by Buzby et al.

(2001).

5.11.1 Discussion and Evaluation of Study Hyplbeses
The study hypotheses outlined in Section 1.6em@&uatedin relation tothe preferred model
specification (Scenario 3)n terms of research hypotheses related to the probability of a plaintiff
winning a FBI case settled through junals, theaternate hypothes that plaintiff(s) ability to
link their illnesses to a specific pathogen increases the probability of wirmsupportedin
addition,the null hypotheseshatlawsuits involving Odeep pocketO firms decrease the probability
of a plaintiff(s) winning and FBI cases involving children will increase the probability of
plaintiff(s) winningare supported

More severe FBI cases are likely to result in higher payouts if the defendant foaesl firm
found responsible. e null hypothesis thaFBI involving children will receive a higher award
was supportedThe alternate hypotheses tHaBl cases involving chronic complications or
mental or physical disabilities will be awarded higher amoantsQleep pocketO firms are

expected to pay highaward amounts if found guiligrealsosupported

5.12Data Limitations and Limitation of Data Analysis

While this study provides insights into the impact of important charactergdtidefendants,
plaintiffs, and FBI incidentgnd their impact on outowes and any subsequent awards in FBI
lawsuits, it is not without limitations. In the absence of a national database that captures all FBI
lawsuits, development of our databases was reliant greater on jury verdict reporting firms that

compile data which isnade available througWestlaw and LexidNexis. Information available
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in both databases proved problematidhat several cases summanesre missing important
specific case information such as the number of days hospitalized or information ¢ food
implicated.

While most jury verdict reporting firms collected data from a single state or local
jurisdiction, according to Busby et al. (2001), none collected every verdict in their respective
areasThis analysis is limited to only cases for which casersaries are available through these
sourcesand, as sucht is possible that some cases may have gone unrepegelting insome
inadvertent selection bias. It is possible that cases were more completely reported for more
popular and/or important juristtions such as big cities or counties than smaller counties and
towns.

In terms of data analysis, the inclusion of other independent variables that control for jury
characteristics (gender, religion, ethnicity and social status) would be worthwhileitsiace
possible that personal circumstances of a juror may play a pertinent role in their decision making.
Including average plaintiff success rates in a jurisdiction in the analysis may also help improve
the model specificatioaven though this variable wanot found to be significant by Buzby et al
(2001).1t is expected that plaintiffs living in states with higher plaintiff success rates in personal
injury lawsuits are more likely to win in the subcategory of FBI product liability cases brought
before tle courts. In addition, the quality of legal representation, the impact of news reports
about a specific foodborne incidergnd information concerning what, if anypod safety
certification a food firm hascould not only influence the outcome of the triait could also
impact the amount awardedeflecting these considerations in the estimation could help further

refine this analysis.



Chapter 6: Conclusions

In its 2013 annual report, the CDC indicated that foodborne infections continue to be an
important public health problem in the United States (CDC, 2014a). For those who wish to
pursue remedy for their illiss through the court systefindings of this study offer interesting
insighs regarding which factorsnfluence whether a plaintifis likely to win and affect
subsequent amount awarded. This chapter presents a summary of key findings and implications

of this studyOs results. The chapter concludes by offering suggestions of areas for future research.

6.1 Summary of Key Findings

Productliability is a powerful mechanisth for shifting the costs of FBI from persons who
become ill to the food firms responsible for the contaminated product (Busby et al. 2001).
Favorable outcomes and significant awards (for plaintiffs) in FBI lawsuits fantipisican be

used to motivate food firms to produce safer foods. Such outcomes may also encourage injured
consumers to pursue litigation. However, the presence of high transaction and information costs
coupled with the structure of the legal system maytlithe effectiveness of FBI litigation in
compensating injured consumers while creating disincentives for food firms to produce safer

food (Busby et al. 2001).

Key findings of this study include:
1. Onethird (34.8%) of cases decided between 1979 and 204sulted in positive
outcomes and subsequent monetary awards for the party injured by EBmparison,
Buzby et al. (2001) found 31.4% of cases resolved between 1988 and 1997 resulted in

monetary award for the plaintiff. As such, both findings suggdesitsplaintiffsfailed to

29t helps deter or punish wrongdoings.
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convince juries that food firms were responsible for their illness in the majority of the
examined cases.

. Compensation to successful plaintiffs ranged from $151 to $6vM average and
median awards of2§6,148 and $32,264 ngsctively. As this range of compensation for
successful plaintiffs is highly skewed, the median better reflects typical compensation
awardedn FBI lawsuits.

. For FBI cases examined between 1979 and 2014, the medianc$a2] 264waslower

than the$36,001 2012 dollarsyeported by Busby et al. (2001).

Success rates for plaintiffs that suffered a premature destte hospitalized and
survived, andall other cases varied h& expected award in cases involving a premature
death ($228,945) was sidicantly higher in comparison tthat for those who were
hospitalized and survive ($170,804), and all other cases ($68,069).

. More than half of the cases settled did not identify a specific pathogen responsible for
illness. Where pathogen was identifiealmonellawvas the most frequent causal agent
accounting for 16.6% of cases examined.

. In cases examined, success rates of plaintiffs that alleged illness from a specific pathogen
(44.4%) or causal agent (44.8%) were significantly greater than in casestiveause

of illness was not identified (27.1%). Similarly, the expected awards in such cases were
significantly higher than in cases where the cause of illness was not identified. Thus,
where possible, it important for plaintiffs to identify the paghio that caused their illness

in order to convince a jury that the defendant food firm is responsible.
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7.

10.

11.

Hamburgers and ground beef (12.2%), various types of sandwiches (12.2%) and seafood
excluding oysters (12.2%) wetke most frequently cited food velecimong all cases
where a food was identified.

Plaintiff success rates in cases that alleged illness from a specific food (32.6%) was lower
than cases that did not identify a specific food as the source illness (39.5%). The absence
of information availal# on foods implicated in FBI through jury summaries may
partially explain thisresult However, the expected award for cases that alleged illness
from a specific food ($125,438) was significantly higher in comparison to cases where a
specific food was natentified ($36,166).

More than 50% of defendants were restaurants (including hotel restaurants). Feodstore
(13.2%), manufacturer(8.3%), and parent company (8.1%) were the ottenmon
defendant types.

Due to heat treatment, freezing, and other pegfman stepsfoods, which have undergone
processing generallycarry lower food safety risk than raw foods. Nonetheless, food
safety is a significant concern for food manufacturers given the extensive distribution
(both geographically, and number of amers) that their products enjoy. It is unclear
whether the relatively low food number of cases attributed to food manufactures is due to
less risky products originating from this source, or an increased likelihood of food
manufacturers opting to settliBFcases out of court.

In cases where gender was clearly identified, there was little difference in success rates
between male (34.3%) and female (33.8%) plaintiffs. However, compensation for
successful female plaintiffs ($85,358as almost doublthat ieceived by successful male

plaintiffs ($46,075).
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12.0Over the last five years, the number of FBI cases settledghrthe courts has declined
by an average of 5 cases per year. As FBI lawsuits may take several years before a final
resolution is reached, themeay be many incidences of FBI during this period that are not
reflected in our dataset.

13. Cases weren Florida, Texas, and California accounted for 38.2% of all cases examined.
Thelargepopulation 6 these states may explain the higimber of cases beg brought
to trialin these areas

14.PlaintiffOs success rates (47.2%) were higher in cases where public health authority was
involved. Because of the@xpertise and perceivedbjectivity, expert testimony by public
health professionals may help substaat@plaintiffOs case.

15.FBI lawsuits involving children are likely to result positive outcomes for plaintiff by
Similarly, child plaintiffs are likely to increase the amount awarded B93266in FBI
cases. This may be due to juries being nsyrapathetic to child plaintiffsand/ordue to
their health vulnerability, the higher cost of FBI ohildren due to chronic health
complications including disability resulting in years of future medical expenses,
supportive care, and loss productivity.

16.Chronic complications that result in some form of ldagn injury and/or disability
increasethe amount awarded byl 308,751 This may be due to a jury coemsating
plaintiffs for the losf utility in terms ofleisure, life, and, work productivitipr the rest
of their lives.

17.Plaintiffs claiming pain and sufferingnd loss of consortium are likely to increase their

odds of winning in FBI lawsuits.
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18.0Deep pocketO defendants are liteetgduce he odds of a plaintiff winThis is because
Oeep pocketO defendar(snd their insurersinay possess the financiaind legal
resources tguccessfullyespondo FBI claims.

19. Defendants that employ one or more expert witnesses are tikedgluce he odds of a
plaintiff win. This is because expeestimony camliscredita plaintiffOs claims.

20. eep pocketO defendants also have a positive impact on the amount awarded. A possible
explanation is that deep pocket firms maybe seem as profit driven and hence, a jury may
penalize them for FBI linked themperations.

21. Although the expected monetary compensation in FBI lawsuits has increased, plaintiffs
have little incentive to pursue litigation because of cost shifting among health insurance

and employers.

Although this research examined only FBI resoltktbugh court trials, the overall
impact of FBI is not limited to the outcome piry trials. In general, product liability has
broader implications than those suggested by the value of awards and settlements reported in this
study. Apart from helping toestore tort victims to their pii@jury condition, product liability
plays the important role of deterrence. In addition, the negative publicity that product liability
trials bring may encourage other lawsuits to be filed. Thus, food firms may be mioredro
take preventative actions instead of reacting to claims of FBI through product liability litigation.

In addition, andhpart from court cases, there are four broad categories of FBIs: illnesses
that are never linked to a supplier or vendor, ikkessthat are linked to a supplier or vendor that
are not worth pursuing, illnesses that are linked to a supplier or vendor that a firm agrees it

caused and settleand FBI thatan accused supplier settlesen though it does not agrdet
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they are at fdtifor the illness Theprevalence and aggregate heattipacts of these other types

of FBI cases arékely dwarf those pursued through jury trialhe relative importance of court
casesds still noteworthy in thatt provides a vehicle for remedy fdidse who have been most
adversely affected by FBI, and the negative publicity surrounding court aasgesesulting
negative revenue and stock price impatisy serve as a deterrefor negligent food safety
behavior. (The actual case awards to plainéffd the expense of cowdses is also expected to

be a deterrent to poor food safety behavior; these expenses, however, are likely dwarfed by those
due to reputational impacts.)

The food marketing system, including food service and food retailing, supplied about
$1.24 trillion worth of food in 2010 (ERS, 201%). light of these findings, the cost to the food
industry of juryawarded liability casei®m many ways is insignificant ken compare to the value
of food suppliedHowever, one mst recognize that the cast the food indstry resulting from
jury awardsis only one part of the analysis. Importantlyere areother costsuch as amounts
awarded through settlements, arbitvatiand mediation that are not include@idditional costs
of FBI incidents alsanclude but are not limited to the cost higher insurance premiumghand
potential forfines imposed by regulatory agenciés.aggregate, these costs may be a notable
experse for food industry firms.

The results are important to food producers becausmovide insights regarding
important characteristics of FBI litigation. The findings may also encourage food producers to
adopt changes in internal food safety practiceficies, and procedures that could help mitigate

the risk associated with FBI claims.
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6.2 Policy and Industry Guidance

The findings of this researabffer important policy implications for the food industryhe
findings may also help support and imdhce policy decisions at the federal, state, and local
government levels while providing the basis for policy changes in the insurance and health

industries.

6.2.1 Policy Implications for Food Industry

Findings of this research may provide incentiveffons in the food supply chain to improve

their operations to produce safer foods. Changes in food firm behavior can minimize the risk

associated with FBI andhereby reducing the costs borme other stakeholderg.@.employers,

private health insurers, government) of the econ{@Bugby et al. 2001)Specifically, corporate

policies may play an important role to prevent and/or mitigate the impadeBF incident For

instance, developing a corporate code of ethiasdhtlines a food firmOs expectations regarding

employee behavior and responsibility is a key component of its food safety efforts.

implement thisjnvestment in management and employee ethics training can help reinforce the

code of ethics and providemployees with greater awareness of ethical considerations and

practices in the food industrAlso, whistleblower protection for employees that report food

safety irregularities is important to reinforcing a firmOs commitment to food safety efforts.
Vasconcellos (2004) stressed the importance of employee education and training, process

improvement and interaction between a companyOs quality assurance, quality control, product

development, marketing, sales, aswhsumer affairs departmefto help reduae potential for a

FBI incident, theefindings may also encourage food firms to implement additional internal and

external food safety training, and feedback mechanisms such as quality circles, and/or the
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establishment of a formal safety committee tbatld review quality assurance and quality
control reports fomanufacturedood products. In addition, a firm can incorporate as part of its
communication strategy, procedures to monitor and reporinFBtimely manner.

Labels identifying foodallergens ingredients, food and color additives, food contact
substances can help prevent FBicluding instructions or warnings ofood labeling and
packagingmay help food firms reduce the occurrence of FBI and any subsequent litigation that
may follow. For example, ncluding suggested cooking times on raw miadiels warning of the
risk involved in consuming undercooked meat products may help prevent the occurrence of FBI.
Similarly, restaurantsmenu warnings regarding the consumption of raw fish can h&pmn
consumers of the health riskvolved. Furthermore, firms need to ensure that food product labels
are clear, concise, accurgéad easy to understand.

The adoption of arEnterprise Quality Manageant System (EQMS) that connects
existing disparate systems, including enterprise resource planning (ERP), logistics information
management system (LIMS), customer relationship management (CRM) and with other IT
systems for a closddop solution may also enéince overall food safety effs through
standardization of processes that ensure compliance with regulatory and other industry specific
initiatives (Kuchinski, 2014)

Given the high costs to food firms in terms of awards, future litigation, and lost
reputation, thse findings canalso influence a defendantOdecision of whether to pursue
litigation or settle out of court. At the onset, significant legal and administrative costs are
incurred to defend FBI product liability claim#&ccording to the Searle Center on Law,
Regulation,and Economic Growth (2010), average outside litigation cost per respondent was

approximately $115 million in 2008. In addition, average annual litigation costs as a percent of



revenues increasday 78% between 2000 and 2008is&very coststhat includesearching,
retrieving, reviewing and producing electronic information, cost an average of $621,880 to
$2,993,567 per case between 2006 and 2008 (Searle Center on Law, Regulation and Economic
Growth, 2010).In the event of an unsuccessful deferfsmvever,compensatory and punitive
damages awarded against food firms may have an even greater impact on a firt@snshort
performance and lontgrm survival. Considering the characteristics that give rise to plaintiff
success for a specific FBI case, food fircen make more infored decisions about case
strategy and potentialieduce their cost of a FBI incident Bgreeing to a settlement.

Food safety certification helps ¢monstratéhat a food supplier food safety and quality
management system goes teg domestic food safety regulations to further protect the safety of
the food supplyFood safety certificationprograms(including thosefor raw materials and
ingredient$, supplier quality programs, HACCP audits, and identity preseingdedient
systens (Vasconcellos, 2004) can enhance overall food safetyddition, firms in the food
industry can also require that those in their supply chain (wholesalers and retailers) obtain a food
safety certification, whichrequire that they are subjected to dhparty audits and periodic
recertification. Such audits may include product manufacturing audits, food plant sanitation
audits, and product quality audits (Vasconcellos, 20Bdssessing a food safety certification
may be seen as a proactive step torassafety and quality thereloyay decreasthe likelihood

of punitive damages in a case of FBI.

6.2.2 Policy Implications for Government Agencies
In response to the findings of this study, federal, statd local government agencies can also

update ankbr upgrade policies that support overall food safety efforts. Consumer education is
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one area that can be addressed primarily at the state and local levels of government. Consumer
education programs that focus on good hygiene practices, cooking foodsitatiecavoiding
cross contamination, storing foods at safe temperatures, and avoiding foods and water from
unsafe sources are paramount to FBI prevention (Medeiros et al. PRB@rnment agencies
with responsibility for agriculture and healthn creatgreater public awareness of FBIs through
infomercials food safety newsletters, analeosthat increase consumer awareness about causes
and consequences of FBI and disseminate pertinent information about food safety best practices.
Through the introdu®n of additional new legislationpscific responses by the federal
governmentould include mandatory surveillance, coordination and information sharing across
states and various agencies, mandatory inspection of certain foods, and increase funding to
support inspection of highsk foods identified. Currently, only ten states healibadienents are
part of the Foodborne Diseases Active Surveillance Network (Foodnet). A fedgudhtion
could mandate all other states to be part of this collaborative surveillance program. Doing so
would greatly enhance the quality of information gatdeye FBI by providing a more accurate
picture of the number of FBIs, trends in incidence of specific FBIS over time, and important
attributes of foods and setting that can bedusebolster food safety policy and prevention
efforts. The success of suclpalicy would require increase federal oversight of individual state
surveillance efforts, establishment of specific surveillance standards and reporting requirements,
and information sharing among all stakeholders.
State specific actions could also iease surveillance of major FBausing organisms
Individual states decide on which FBI should be under surveillance and only the more impactful
pathogens are being tracked and reported. Curre@bmpylobacter, Cryptosporidium,

Cyclospora,Listeria, Salnonella, Shiga toxinproducing Escherichia coli(STEC) O157 and



non0157, Shigella, Vibrio, and Yersinia are under surveillance in 10 states as parthef
Foodborne Diseases Active Surveillance Network (FoodMetvever, tracking and reporting

of other lsscommon FBI causingathogensuch asCyclosporaandVibrio vulnificus may be
beneficial to the overall fight against FBllowever, such efforts would require considerable
financial resources to be successfat the local government level, responses meatail more
frequent inspection of local restaurants, food stores, and other food establishments to ensure that

they are up to health code standards.

6.2.3 Policy Implications for Insurance Industry

While insurance providers have a general idea offastors related to the food industry, risk
associated with individual companies varies widely. FPLI providers can use the findings of this
study to better understand and assess various risk conditions based on the characteristics of
individual food firms.The knowledge gained from such assesspmmipled with conditions
specific to individual food firmscan be used to develop insurance products that target a specific
type of food firm or address specific insurable risar example, a FBI lawsuit involving a child
plaintiff increases the chance of winning and has a positive effect on the award amount.
Insurance providersould use this information to better price and package FPLI policies that
reflect the risk associatedth food firmswhose products are primarily consumed by children.

The introduction of FSMA gave the FDA mandatory recall powers in the interest of
overall public safetySince the decision to recall food products implicated as the source of FBI
no longerress with individual food firms, recall insurance that covers expenses such as
customer notification, shipping, and disposal costs is now even more important. A proactive food

firm can avoid an involuntary recall by voluntarily recalling its produttis important to note,
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however, thatecall insurance usually covers only mandatory recalls. A firm who wishes to be
proactive in their product recalls usually does not have this cost covered by insurance.

The findings of this study highlight the finankieplications to food firms involved in
FBI lawsuits while making a strong case frchange in scope of currergcall insurance
policiesespecially as it relates to large manufacturers, processors and producers whose products
are widely distributed anglold. Regardless of the type of insurance coverage being sought, the
findings of this study could help influence insurance premiums decisions and allow providers to

better market insurance products to food firms on albgg@ase basis.

6.3 Future Work
Although this research concentrated on FBI product liability cases that reached legal resolution
through the court system, future research could extend the analysis by including FBI cases that
were settled owbf-court. Insight into the amounts, andaminng the factors that influence out
of court settlements would provid@portantfurther insights regarding the costs associated with
food safety. Including information on appeals made by either pattysimnalysisould enhance
theseresults. This is geecially important in cases where the decision was reversed in favor of
either party since the amounts awarded would change.

The multifaceted nature of this topic also encourages further research in related areas.
One appealingesearctavenue would be texamine the effects of product liability litigation on
firmsO performance and see whether FBI court cases lead to a change in firm behavior. Such
research may encompass the examination of both financial anfinaonial indicators. Non
financial indicatos specific to the food industry may inclufienOs adoption of food safety

certification, and also requiring partners and suppliers to have a food safety certification,
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implementing a corporate whidtlewer program, company policies emphasizing food gafet
increasd ethics ad food safety training fagmployees, and increabthird party audits.

In the case of publicly traded companies, research focusing on share prices, insurance
premiums, market share, sales revenues, earnings per share, gross prafiteetan help
determine the overall impact of litigation dirmsOfinancial performance and market position.
Such findings may also be used to further bolster the incentive for firms to produce safer and
better quality foods while providing greater annation and awareness to current and future
investors regarding the riskiness of their investments in food fifmally, future research could
examire the timeto-trail (time that elapse between the date of incident and date of final

resolution)to helpdetermine actual lags ratesFBI cases
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Appendices

Appendix A: Compensation in Foodborne lliness Court Cases by Award Year, (1979
2014}

Court Cases with

Award Award Decision for Mean Median Expected Award’
Year Information Plaintiffs Award Award
Number Percent = eemmeeemeeeee- 2012 Dollars-----==--===-----

1979 1 100 55,362 55,362 55,362
1980 0 - - - -
1981 1 100 25,251 25,251 25,251
1982 2 50 237,921 237,921 118,961
1983 3 100 311,197 57,629 311,197
1984 1 100 14,987 14,987 14,987
1985 3 67 19,181 19,181 12,787
1986 14 50 45,209 31,420 22,605
1987 10 40 61,432 68,206 24,573
1988 8 25 14,561 14,561 3,640
1989 20 55 214,746 27,781 118,110
1990 25 36 383,050 49,930 137,898
1991 30 27 236,479 8,429 63,061
1992 30 37 152,449 60,993 55,898
1993 26 50 479,551 31787 239,776
1994 33 21 182,167 56,782 38,641
1995 41 37 120,982 15067 44,262
1996 44 16 56,879 18,297 9,049
1997 25 16 144,575 153,268 23,132
1998 23 30 167,241 22,184 50,899
1999 18 33 133,803 90,793 44,601
2000 17 29 90,158 83,331 26,517
2001 13 62 1,516,679 1,578 933,341
2002 19 26 57,068 25,528 15,018
2003 15 40 32,913 26,834 13,165
2004 12 33 61,380 39,638 20,460
2005 6 33 62,897 62,897 20,966
2006 8 50 1,896,113 1,950,376 948,057
2007 12 25 198,210 276,829 49,553
2008 17 35 8,353 7,998 2,948
2009 8 50 22,816 18,056 11,408
2010 11 27 320,599 147,408 87,436
2011 6 67 693,120 658,347 462,080
2012 3 67 14,123 14,123 9,415
2013 5 40 41,886 41886 16,754
2014 1 0 - - -

All Years 511 34.83 276,148 32,264 96,192

40nly 511 of the 512 court decisions had award information so the award totals do not represent statisti
court awards.

®The expected awarid the mean plaintiff award multiplied by the percent won by plaintiffs. Only one cz
excluded here since information on awards was not available.




Appendix B: Compensation in Foodborne lliness Court Cases by State, (192014}

Court Cases

State with Award Decision for Mean Median Expected Award’
Information Plaintiffs Award Award
Number Percent =~ - 2012 Dollars-------------

AK - ALASKA 2 - - - -
AL - ALABAMA 14 - - - -
AR - ARKANSAS 2 100 13,588 13,588 13,588
AZ - ARIZONA 7 71 23,195 18,733 16,568
CA - CALIFORNIA 56 29 714,393 161,138 204,112
CO- COLORADO 0 - - - -
CT - CONNECTICUT 6 33 15,632 15,632 5,211
DC BDISTRICT of
COLUMBIA 1 - - - -
DE - DELAWARE 0 - - - -
FL - FLORIDA 74 36 261,573 57,629 95,439
GA - GEORGIA 10 30 5,252 2,817 1,575
HI - HAWAII 2 - - - -
IA - IOWA 3 67 36,998 36,998 24,665
ID - IDAHO 0 - - - -
IL - ILLINOIS 17 41 74,192 48,305 30,550
IN - INDIANA 7 57 40,614 42,810 23,208
KS - KANSAS 5 40 18,442 18,442 7,377
KY - KENTUCKY 3 67 68,709 68,709 45,806
LA - LOUISIANA 9 33 275,553 124,307 91,851
MA - 11 27 1,709,788 1,748,278 466,306
MASSACHUSETTS
MD - MARYLAND 3 67 117,020 117,020 78,013
ME - MAINE 7 29 542,916 542,916 155,119
MI - MICHIGAN 15 33 58,567 30,388 19,522
MN - MINNESOTA 5 40 88,331 88,331 35,332
MO - MISSOURI 18 28 136,369 19,415 37,880
MS - MISSISSIPPI 1 - - - -
MT - MONTANA 0 - - - -
NC - NORTH 5 80 115,283 110,663 92,226
CAROLINA
ND - NORTH DAKOTA 0 - - - -
NE - NEBRASKA 4 100 11,997 10,664 11,997
NH - NEW 2 - - - -
HAMPSHIRE
NJ- NEW JERSEY 22 55 91,198 40,826 49,745
NM - NEW MEXICO 3 33 864,435 864,435 288,145
NV - NEVADA 3 33 11,526 11,526 3,842
NY - NEW YORK 23 30 274,961 219,651 83,684
OH - OHIO 23 13 7,756 1,297 1,012
OK - OKLAHOMA 5 20 6,045 6,045 1,209
OR- OREGON 4 25 6,159,099 6,159,099 1,539,775
PA - PENNSYLVANIA 29 45 35,711 12,715 16,008
Rl - RHODE ISLAND 2 100 68,976 68,976 68,976
SC- SOUTH 7 57 14,583 12,461 8,333
CAROLINA
SD- SOUTH DAKOTA 0 - - - -
TN - TENNESSEE 4 50 13,560 13,560 6,780
TX - TEXAS 65 17 301,086 49,306 50,953
UT - UTAH 2 - - - -
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VA - VIRGINIA 7 86 75,624
VT - VERMONT 0 - -
WA - WASHINGTON 15 40 1,008,560
WI - WISCONSIN 8 75 2,797
WV - WEST VIRGINIA 0 = =
WY - WYOMING 0 - -
All States 511 35 276,148

59,066 64,820
14,652 403,424

2,536 2,098
32,264 96,192

20nly 511 of the 512 court decisions had award information so the award totals do not represent stat

all court awards.

®The expected award is the mean plaintiff awardtiplied by the percent won by plaintiffs. Only one cast

excluded here since information on awards was not available.
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Appendix C: Stata Commands

gen FINAL_AMTAWARDED = AMTAWARDED if AMTAWARDED >0

Scenario 1

heckman FINAL AMTAWARDED CHILD DEATHDISTRESS PAINSUFF LOSSCONS
CHRONIC HOSPITAL, select (YEAR1993 CHILD HOSPITAL DEATH REST PUBLIC
PWITDOC DWITDOC PATHOGEN DEEPPOCKET DEFNEG DBREWAR STRICTLIAB
DFTWARN REGCOURT1 REGCOURT2 REGCOURT3 REGCOURT4 REGCOURTS5
REGCOURT6 REGCOURT7 REGCOURT8 REGCOURREGCOURT10 REGCOURT11
RESOLUTIONYEAR) twostep

Scenario 2

heckman FINAL AMTAWARDED CHILD DEATH DISTRESS PAINSUFF LOSSCONS
CHRONIC HOSPITAL REST DEEPPOCKET YEAR1993, select (YEAR1993 CHILD
HOSPITAL DEATH REST PUBLIC PWITDOC DWITDOC PATHOGEN DEEPPOCKET
DEFNEG DBREWAR STRICTLIAB DFTWARN REGCOURT1 REGCOURT2 REGCOURT3
REGCOURT4 REGCOURT5 REGCOURT6 REGCOURT7 REGCOURT8 REGCOURT9
REGCOURT10 REGCOURT11 RESOLUTIONYEAR) twostep

Scenario 3

heckman FINAL AMTAWARDED CHILD DEATH DISTRESS PAINSUFF LOSSCONS
CHRONIC HOSPTAL REST DEEPPOCKET YEAR1993 DEFNEG DBREWAR
STRICTLIAB DFTWARN, select (YEAR1993 CHILD HOSPITAL DEATH REST PUBLIC
PWITDOC DWITDOC PATHOGEN DEEPPOCKET DEFNEG DBREWAR STRICTLIAB
DFTWARN REGCOURT1 REGCOURT2 REGCOURT3 REGCOURT4 REGCOURTS5
REGCOURT6 REGCOURT7 RECOURT8 REGCOURT9 REGCOURT10 REGCOURT11
RESOLUTIONYEAR DISTRESS CHRONIC PAINSUFF LOSSCONS) twostep

Scenario 4

heckman FINAL AMTAWARDED CHILD DEATH DISTRESS PAINSUFF LOSSCONS
CHRONIC HOSPITAL REST DEEPPOCKET YEAR1993 DEFNEG DBREWAR
STRICTLIAB DFTWARN REGMOURT1 REGCOURT2 REGCOURT3 REGCOURT4
REGCOURT5 REGCOURT6 REGCOURT7 REGCOURT8 REGCOURT9 REGCOURT10
REGCOURT11 RESOLUTIONYEAR, select (YEAR1993 CHILD HOSPITAL DEATH REST
PUBLIC PWITDOC DWITDOC PATHOGEN DEEPPOCKET DEFNEG DBREWAR
STRICTLIAB DFTWARN REGCOURT1 RECOURT2 REGCOURT3 REGCOURT4
REGCOURT5 REGCOURT6 REGCOURT7 REGCOURT8 REGCOURT9 REGCOURT10
REGCOURT11 RESOLUTIONYEAR DISTRESS CHRONIC PAINSUFF LOSSCONYS)
twostep
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Appendix D: Lexis Nexisand WestLaw Databases Systemati®&earchProcess

To obtain thepopulation of foodborne product liability cases that reach resolution through the
courts, searches were conducted \WestLaw and Lexis Nexis databases. Apart from using
general search terms such as food poisoning and foodborne iliness, searches wetedconduc
using common foodborne illness such Bs coli, Botulism, Salmonella and Hepatitis

individually and together with food poisoning in the search criteria.

WestLaw DatabaseSearch

The Jury Verdicts and Settlements database under WestLaw was useduct tha search for

cases involving foodborne iliness. For the purpose of this research, searches were done without
refining or restricting the search by date or product liability subcategory to ensure that all cases
in the database relating to foodborrmess were being captured. Once each search was

completed, the number of hits obtain was recorded to keep track of cases found.

Lexis NexisDatabase Search
Similar to WestLaw, Lexis Nexis Academic was used to conduct searches for the various search
terms. Searches were performed under the Federal and State cases option that allows you to
searchwith in all federal and state cases. Once each search was completed, the number of hits
obtain was also recorded to keep track of the number of cases founébléia Appendix E
reflects the total number of cases found under each database.

Cases found under each search were extracted and recorded in an Excel workbook with
separate tabs containing each search term results. As part of the preliminary revietapeach

contained columns reflecting case name, brief desaniptiate, and relevance to food foodborne

14¢



iliness If the description indicated the cas@s related to foodborne illness a OyesO was entered
into the relevance column, otherwise a OnoO was emérd@ completion of all searches and
preliminary reviewpnly relevant cases were kept.

Cases deemed relevant under each search term or combination of terms were then
combined into a single workbook and sorted by case title to identify and removeatkgtases
that arise from multiple searches. With duplicates removase summaries fohé remaining
cases werelownloadedor further examination and reviein order to build thelatabaseThis

process provided a complete audit trail of how the fooglulation of cases was obtained.
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Appendix E: Lexis Nexis and Wedtaw Search Results as of September 2014.

First Term Second Term Lexis Nexis WestLaw
Botulism 140 2
Campylobacter 81 12
Campylobacteriosis 7 3
Ciguatera 21 5
Ciguatoxin 6 3
Clostridium 147 1
Cryptosporidium 34 3
Cyclospora 3 1
E. coli 539 29
Hepatitis 525 43
Listeria 81 2
Listeriosis 19 1
Salmonella 567 76
Shigella 68 8
Staphyloccocus 7 0
Toxoplasma 16 0
Toxoplasmosis 104 15
Trichinella 13 2
Trichinosis 125 1
Vibrio 42 4
Yersinia 20 2
Norovirus 23 1
Foodborne lliness 38 167
Food borne lliness 130 213
Food Poisoning 543 254
Food Poisoning AND Botulism 32 1
Food Poisoning AND Campylobacter 21 10
Food Poisoning AND Campylobacteriosis 0 2
Food Poisoning AND Ciguatera 4 5
Food Poisoning AND Ciguatoxin 2 2
Food Poisoning AND Clostridium 8 0
Food Poisoning AND Cryptosporidium 0 0
Food Poisoning AND Cyclospora 0 1
Food Poisoning AND E. coli 30 26
Food Poisoning AND Hepatitis 49 15
Food Poisoning AND Listeria 6 2
Food Poisoning AND Listeriosis 3 0
Food Poisoning AND Salmonella 161 76
Food Poisoning AND Shigella 14 8
Food Poisoning AND Staphyloccocus 1 0
Food Poisoning AND Toxoplasma 0 0
Food Poisoning AND Toxoplasmosis 0 0
Food Poisoning AND Trichinella 1 0
Food Poisoning AND Trichinosis 5 1
Food Poisoning AND Vibrio 4 4
Food Poisoning AND Yersinia 1 0
Food Poisoning AND Norovirus 1 1
Total 3,639 1,002
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Appendix F: Variable Construction

No. P The numbering of cases sorted in alphabetical order of case title starting with the number 1
and ending with the number 512.

Case TitleBThe name of the parties involved in the foodborne illness lawsuit obtained from the
WestLaw and kxis Nexis searches conducted.

Description B A brief description of all new cases found was captured as part of the initial
search. Existing cases are referenced as OCase from Original StudyO since this variable did not
exist in the original database.

Date BThis is the date of the final verdict or resolution of the case.

Relevanceb This variable was created to enable the researcher to sort through all hits obtained
in order to extract only those cases related to foodborne iliness. In the cursem wéithe data
set only cases that are relevant were retained.

Databaseb This refers to the source of the case. That is, either WestLaw or Lexis Nexis. There
are a few cases from the original study that was not found and for the time being thige variab
coded as WestLaw/Lexis Nexis.

Database IDDP Refers to the WestLaw or Lexis Nexis database number associated with each
case. In WestLaw, this number immediately follows WL in each case summary while in Lexis
Nexis,the number immediately follows LEXIS in each case summary.

ERS DatabThis variable was coded with a 1 if the case was part of the original database. If it is
a new case, the variable was left blank.

ERS Data Analyzed- This variable was coded with aiflthe case was part of the original
analysis conducted by ERS.

StateDThe name of the State the case was filed and resolved.

Resolution YearDb The year of the verdict or final resolution of the case. This variable ranged
from 1979 to 2014.

Title B The name of the parties involved in the foodborne illness lawsuit obtained in the
WestLaw and Lexis Nexis searches conducted. This is a duplication of the Case Title above and
was done to ensure that the cases in the original database were properly aligribé wew

cases found.

Court BThe name of the court that the case was heard was entered under this variable.

County B The name of the county/city and the respective State if available was entered under
this variable.
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Incident Date BThe actual datefdghe incident (Month and Year) if available, was entered under
this variable.

Filing Date - The date the lawsuit was filed (Month and Year) if available, was entered under
this variable.

Trial/ Settlement Date- The date of the final verdict or decisigMonth and Year) if available,
was entered under this variable.

Incident to Trial (Months) D This variable is determined as the difference in months between
the date of the incident and the date of the trial or settlement. In cases where only &g incid
date or the trial/settlement date was available, this variable was left blank.

Outcome B This variable indicates who won the case and was coded with a OPO for plaintiff
verdict and a ODO for defense verdict.

Trial D This variable captures wheththe case was settled by a trial (T). Since the study only
focuses on jury trials, all cases included were settled by trail.

SettlementD This variable captured whether or not the case was settled before a final verdict.
Since this study focuses only on cases that reached a final verdict, this variable was left blank for
the cases being analyzed.

Dollar Amount B The final dollar amountvaarded to the plaintiff was entered under this
variable.

Number of Other Defendants Settled Earlie®This variable captures the number of defendant
that settled similar cases earlier with the defendant. For the most part, this information was not
available as part of the WestLaw and Lexis Nexis case summaries examined.

Outbreak - This variable captured whether the case involved a possible food poisoning outbreak
between a family, possible ndamily outbreak and definite nefiamily outbreak. Unless
specifically indicated in the case summaries, this variable was coded widiNa thformation.

JIB Outbreak BThis variable was coded with a-0YesO if the lawsuit involved Jack in the Box
or its parent company as the defendant anENOO for all othedefendants.

Gender D This variable was coded with ©MaleO and GFemaleO if the gender of the plaintiff
was clearly indicated, the narrative referenced the plaintiff with a pronoun (he, she, him, her) or
the name of the plaintiff would otherwise indie gender. In cases where there are more than
one plaintiff and unless it could be clearly ascertain that the gender of all plaintiffs were the
same, OMUD Multiple Male and FemaleO was used as in the case of a lawsuit involving a
husband and wife or foodoisoning involving school children. In the rare instance involving
children whose identity and gender was kept privatePi@ateO was used for this variable. If

the gender could not be otherwise determined Bl InformationO was coded.
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Number of Plaintiffs (IF>1) D This variable captured the number of plaintiffs involved in the
foodborne illness lawsuit. The majority of the cases involved a single plaintiff. However, several
cases did have more than one plaintiff and was coded as such.

Number IIl No Age SpecifiedD If the age of the plaintiff(s) was not specifically stated in the
case summary, the number of plaintiff involved in the lawsuit was entered under this variable.
For instance, if the case summary noted the plaintiff as an adult buhalogise a specific age;

the case summary referred to the plaintiff in her early 50s but did not give an exact age; the case
summary referenced a minor child without providing the actual age, the actual number of
plaintiffs whose age was not provided veagered under this variable. In cases where the actual
age was stated, this variable was left blank.

Number of Adults Ill (>=18 Years) B This variable captured the number of plaintiff(s) that were

adults. This was determined by either the specific agedin the case summary or other facts
contained in the summary. For instance, if the case summary stated Oan adult of undetermined
ageO or a Omarried femaleO, or a OretireeO etc. In these cases, once it can clearly be determine
based on the informatioimcluded in the summary narrative that the plaintiff is an adult; this
variable was coded as such.

Number of Pregnant Ill B Cases involving a pregnancy at the time of the incident was coded
with the number of plaintiff(s) that was pregnant. These imclodses where the baby was
affected by the food poisoning but the case was brought after the pregnancy had ended. For
instance, cases that involved a parent suing on behalf of a child born with mental or physical
challenges.

Number of Children Il (Age Unknown) B This variable captured the number of child/children
whose age was not specifically stated in the case summary. Even though the case summary may
have noted a minor child was injured, since the age was not explicitly stated the number of
childrenthat became ill was entered under this variable.

Number of Children Il (<5 Years) B The number of child/children whose age was explicitly
noted in the case summary as being under five (5) years old was entered under this variable. In
certain cases wheitthe child was referenced as an infant and was treated as age unknown in the
above variable, it was also entered under this variable since an infant refers to a child under the
age of five (5) years old.

Number of Children Ill (5-9 Years)- The number othild/children plaintiff(s) whose age was
explicitly noted in the case summary as falling within this age range was entered under this
variable.

Number of Children Ill (10-17 Years)- The number of child/children whose age was explicitly
noted in the cge summary as falling within this age range was entered under this variable.

Number Hospitalized (No Aged SpecifiedP The number of plaintiff(s) whose age was not
explicitly specified was entered under this variable.
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Number of Adults Hospitalized - The number of plaintiff(s) whose age was explicitly specified

was entered under this variable. In addition, plaintiff(s) whose age was not specified but were
deemed to be an adult based on other information included in the case summary were included
undcer this variable.

Number of Children Hospitalized - The number of child/children plaintiff(s) whose age was
explicitly specified was entered under this variable. In addition, plaintiff(s) whose age was not
specified but were deemed to be an a child akencases of infants or minors based on other
information included in the case summary were included under this variable.

Total Number of Days HospitalizedD The actual number of days spent in the hospital was
entered under this variable. In case sumesawhere hospitalization was mention but a specific
number of days were not stated, this variable was coded as ONot StatedO or OSeveralO or as th
information provided warranted.

Age if DeathblIf the person that suffered food poisoning died, the agleeoperson was entered
under this variable. In cases where a death was involved but no age was stated in the case
summary, a comment to this effect was made under this variable.

Number of Emotional DistressbIf the plaintiff claimed emotional/psychologikdistress a one
(1) was entered under this variable, otherwise a zero was entered.

Number of Husband & Kid Not lll BIn cases whera mother became ill while the husband and
child did not, the number of person(s) that did not suffer from food poisarasgentered under
this variable.

Number of Congenital Injury D If the case summary indicated that the plaintiff suffered
chronic complications or long term injuries such as brain damage, kidney damage requiring
dialysis etc. a one (1) was entered untey variable ptherwise a zero was entered.

Other Injuries Sustained B Under this variable other injuries suffered by the plaintiff(s) as a
result of food poisoning was recorded.

Plaintiff Paid Costs D If the case summary indicated that the plaintiffdpar claimed past
medical costs or any other cosaspne (1) was entered under this variabteerwise a zero was
entered.

Food (If Specified) b The specific food involved in the food poisoning case was entered. In
cases where the specific food was eoetdent, an entry to this effect was made as ONot
SpecifiedO.

Food Codeb Based on the food indicated above, it was classified into specific categories as

detailed in the codebook. In cases where the specific food was not evident, an entry to this effect
was made as ONot SpecifiedO.
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Pathogen (if Specified)® The specific pathogen or reason for the alleged food poisoning as
detailed in the codebook was recorded under this variable. In cases where the pathogen was not
specified, an entry to this effect wasde as ONot SpecifiedO.

Pathogen Codeb The pathogen code recorded was based on the specific pathogen indicated
above.

DefendantBThe Name of the defendants and oidedendants was recorded under this variable.

1st Defendantb The type of business of thé @lefendant was recoded under this variable based
on the classification outlined in the codebook.

1st Defendant PaidPIn the event of a plaintiff verdict, the actual amount theédfendant paid

was recorded under this variable. In cases where there were more than one defendant but the
amount paid by each defendant is not indicated, it was assumed that the first defendant paid the
entire amount.

2nd Defendant- The type of businesof the 2 defendant was recoded under this variable based
on the classification outlined in the codebook.

2nd Defendant Paid- In the event of a plaintiff®s verdict, the actual amounttheéefendant
paid was recorded under this variable.

3rd Defendant - The type of business of th& 8efendant was recoded under this variable based
on the classification outlined in the codebook.

Type of Business under Parent Companf This variable captured whether the place where the
food poisoning occurred was restaurant even though the parent company or an individual
owner may have been sued.

Restaurant CodeD If a restaurant was the defendant in the food poisoning case, this variable
recorded the specific restaurant as outlined in the codebook classificati

Public Health Authority Involved BIf a governmental organization such as the department of
health or CDC was involved in providing evidence, conducting testing of food and or inspection
of the defendant place of business, a one (1) was recordedthigvariable.

Plaintiff Used Medical Witness (Number)PThe number of specific medical witnesses used by
the plaintiff as indicated in each case summary was recorded under this variable.

Plaintiff Used Other Witness (Number)- The number of other imesses used by the plaintiff
as indicated in each case summary was recorded under this variable.

Defendant Used Medical Witness (Number) The number of specific medical withesses used
by the defendant as indicated in each case summary was recordedthisdariable.
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Defendant Used Other Witness (Number) The number of other witnesses used by the
defendant as indicated in each case summary was recorded under this variable.

Unspecified Specials ($p The dollar amount of any compensation the pifiineceived that
was classified as OspecialsO in the case summaries was recorded under this variable.

Claimed Medical Costs ($)P The dollar amount of medical costs (past and future) claimed by
the plaintiff was recorded under this variable.

Claimed Loss of Productivity Costs ($)- The dollar amount related to loss wages or
employment (past and future) claimed by the plaintiff was recorded under this variable.

Claimed Travel or Other Specified Costs- The dollar amount related to travel or legalsfee
claimed by the plaintiff was recorded under this variable.

Pain and SufferingPIf the plaintiff claimed pain and suffering under the lawsuit, a one (1) was
recorded under this variable. In addition, if the award included an amount specificallyrfor pai
and suffering, one (1) was recorded under this variable.

Loss Consortium D If the plaintiff Os family (spouse, children) claimed lost of services of the
injured person, a one (1) was recorded under this variable.

Negligenceblf the plaintiff claimed that the defendant acted negligently such as failure to train
or supervise staff, failure to properly store food at correct temperatures, failure to ensure proper
hygiene of staff, failed to take due care or any other simildntgged claims that is tantamount

to negligence, a one (1) was recorded under this variable.

Breach of Warranty - If the plaintiff claimed that the defendant breached implicit or explicit
warranty of fitness, a one (1) was recorded under this variable.

Strict Liability DIf it was indicated in the case summary that the plaintiff brought the suit under
strict liability, a one (1) was recorded under this variable.

Failure to Warn - If it was indicated in the case summary that the plaintiff claimed the
defendant failed to adequately inform them of the dangers of consuming a specific food item
whether verbally or in writing included on a menu, a one (1) was recorded under this variable.

Defense Argues Wrong Time for llines®If the defendant argued thiae plaintiffOs symptoms

or proximate time of injury were not consistent with the incubation period of the specific
pathogen identified by the plaintiff as the cause of his or her iliness, a one (1) was recorded
under this variable.

Defense Argues No @e Else Got Sick If the defendant argued that no one else complained of

becoming ill during the time the plaintiff claimed he or she was injured, a one (1) was recorded
under this variable.
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Defense Admits Liability D If the defendant specifically adrtet liability, a one (1) was
recorded under this variable.

Defense Argues Plaintiff Had Preexisting lllness- If the defendant argued that the plaintiff
had a preexisting medical condition(s) and that such condition(s) was the likely caused of or
exacebated the extent of the illness, a one (1) was recorded under this variable.

At Appeal DIf either the plaintiff or defendant appealed the original outcome of the case and
subsequently appeal the verdict, the outcome of the appeal was coded unsiabie based
on the categories outlined in the codebook.

Plaintiff was hospitalized - A one (1) was recorded under this variable in order to summarize
whether the plaintiff involved in the lawsuit was hospitalized regardless of the number of days,
otherwise a zero was recorded.

Food Poisoning Involved a Childb A one (1) was recorded dar this variable in order to
summarize whether a child was involved in the lawsuit, otherwise a zero was recorded.

Defendant Has Deep Pocket®A Google search of each defendant was conducted to determine
whether each defendant met fblowing criteria: three (3) or more retail operations; forty (40)

or more fulltime employees; two (2) or more manufacturing plants; three (3) or more
warehousesA one (1) was recorded under this variable if the defendant(s) met any of the above
criteria. Gherwise, a zerwas recorded.

Lawsuit Resolved in 1993 or Later A one (1) was recorded under this variable if the case was
resolved in 1993 or later, otherwise a zero was recorded.

Prisoner RelatedbA one (1) was recorded under this variable if the plaintiff wearcerated at
the county, city, state or federal level at the time of his or her illness.

Summary Judgment: Jurisdiction DA one (1) was recorded under this variable if it was argued
that the court had no jurisdiction to hear the case.

Summary Judgment: Default Judgment- A one (1) was recorded under this variable if the
defendant failed respond to the claims made or appear at the trial. In such instances an awarded
was made in absentia.

Summary Judgment: Statute of Limitations- A one (1) was reorded under this variable if it
was argued that the statutory timeframe the case could be heard had expired.

Summary Judgment: Sovereign ImmunityD A one (1) was recorded under this variable if the
court ruled that the defendant had sovereign immunitat Ts, the defendant is the state or a
designated state official that cannot commit a legal wrong and or is immune from a civil suit or
criminal prosecution.
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Defendant Motion for Summary Judgment B The outcome of a defendant motion for
summary judgmentvas recorded under this variable based on the classification outlined in the
codebook.

Microbial Pathogen P If the case summary referenced a specific pathogeco{i, Salmonella
etc.) as the alleged caused of illness, a one (1) was recorded under this variable. Cases where a
foreign object (specified or not) was the alleged cause of iliness, this variable was left blank.

U.S. Appeals Court Region 1D A one (1) was recorded ihé state in which the case was
decided wa®E, NH, MA, or RI,otherwise a zero was recorded.

U.S. Appeals Court Region 2D A one (1) was recorded if the state in which the case was
decided wad\Y, CT or VT, otherwise a zero was recorded.

U.S. Appeals Cout Region 3 B A one (1) was recorded if the state in which the case was
decided wa®A, NJ, or DEotherwise a zero was recorded.

U.S. Appeals Court Region 4D A one (1) was recorded if the state in which the case was
decided wasVV, VA, DC, MD, NC, or SCotherwise a zero was recorded.

U.S. Appeals Court Region 5D A one (1) was recorded if the state in which the case was
decided wag'X, LA, or MS, otherwise a zero was recorded.

U.S. Appeals Court Region 6D A one (1) was recorded if the state in whitle case was
decided wadll, OH, KY, or TN, otherwise a zero was recorded.

U.S. Appeals Court Region ™ A one (1) was recorded if the state in which the case was
decided wa¥VI, IL, or IN, otherwise a zero was recorded.

U.S. Appeals Court Region 8D A one (1) was recorded if the state in which the case was
decided wad\D, SD, NE, MN, IA, MO, or ARotherwise a zero was recorded.

U.S. Appeals Court Region 9B A one (1) was recorded if the state in which the case was
decided wa®VA, OR, MT, ID, NV, CA, AZ, AK, or HI, otherwise a zero was recorded.

U.S. Appeals Court Region 1® A one (1) was recorded if the state in which the case was
decided wayVy, UT, CO, KS, OK, or NMotherwise a zero was recorded.

U.S. Appeals Court Region 1® A one (1) wasecorded if the state in which the case was
decided wa#\L, GA, or FL, otherwise a zero was recorded.

Remarks DAdditional details/facts specific to the case was recorded.
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Appendix G: Location of Variablesin Database

Variable Name Variable Description Column
Location
No. Numerical Number of Cases A
Case Title The name of the parties involved in the case B
Description Brief Description of the case C
Date Date the case was filed D
Relevance Based on the narrative under description whether the case is rdlev: E
FBI or not
Database The database source the case was retrieved from F
Database ID The unique case identification number G
ERS Data Case data use in the original study H
ERS DataAnalyzed Trial data analyzed as part of the original study I
State The State the case was brought J
Resolution Year The resolution year of the case K
Title The name of the parties involved in the case L
Court The court the case was tried M
County The state or county the case was tried N
Incident Date The date of the incident (@)
Filing Date The date the lawsuit was brought P
Trial/Settlement Date The date of the trial or settlement Q
Incident to Trial (Months) The number of months between theident and actual trial R
Outcome The outcome of the case S
Trial The verdict was handed down via a court T
Settlement The time a final settlement as reached U
Dollar Amount Dollar amount of award Y
Cumulative Rate of Inflation Rate of inflationwith base year 2012 w
Adjusted Award to 2012 Awards adjusted to 2012 dollars X
Dollars
Number of Other Defendants The number of other defendants that settled earlier Y
Settled Earlier
Outbreak The illness was as a result of an outbreak z
Jack in theBox ( JIB) Not sure what JIB is AA
Outbreak
Gender The gender of the Plaintiff AB
Number of Plaintiffs (IF>=1) The number of plaintiffs involved AC
Number Il No Age Specified Number of illness where no age was specified AD
Number of Adults Ill (>=18  Number of adults 18 years and older that got ill AE
Years)
Number of Pregnant llI The number of pregnant mothers and or child what was ill AF
Number of Children Ill (Age The number of children that was ill and age unknown AG
Unknown)
Number Childrenll (< 5 The number of children below the age of 5 that was ill AH
Years)
Number of Children IIl (59 The number of children between the age of 5 and 9 that was ill Al
Years)
Number of Children Ill (10  The number of children between the agd®fand 17 that was ill Al
17 Years)
Number Hospitalized (No The number persons that were hospitalized but no age specified AK
Aged Specified)
Number of Adults The number of children hospitalized AL
Hospitalized
Number of Children The number o&dults hospitalized AM
Hospitalized
Total Number of Days The total number of days hospitalized AN
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Hospitalized

Age if Death

Number of Emotional
Distress

Number of Husband & Kid
Not Il

Number of Congenital Injury
Other Injuries Sustained
Plaintiff Paid Costs

Food (If Specified)

Food Code

Pathogen (if Specified)
Pathogen Code

Defendant

1st Defendant

1st Defendant Paid

2nd Defendant

2nd Defendant Paid

3rd Defendant

Type of Business under
Parent Company
Restaurant Code

Public Health Authority
Involved

Plaintiff Used Medical
Witness (Number)

Plaintiff Used Other Witness
(Number)

Defendant Used Medical
Witness (Number)
Defendant Used Other
Witness (Number)
Unspecified Specials ($)
Claimed Medical Cost&b)
Claimed Loss of Productivity
Costs ($)

Claimed Travel or Other
Specified Costs

Pain and Suffering

Loss Consortium
Negligence

Breach of Warranty

Strict Liability

Failure to Warn

Defense Argues Wrong Time
for lliness

Defense Argues No One Els
Got Sick

Defense Admitd.iability
Defense Argues Plaintiff Hac
Preexisting lllness

At Appeal

State Win Rate

Plaintiff was Hospitalized
Food Poisoning Involved a

The lawsuit involved a death
The plaintiff claimed emotional distress

Themother got ill while the husband and child did not

The lawsuit involved chronic complications

Other injuries reported

Plaintiff paid costs

Typeof food specified

The code use for each food

Specific foodborne pathogen, toxin or illness was implicated
The code use for each pathogen

The name of the defendants

The first defendant involved in the lawsuit

The producer or distributer first paid

The second defendant involved in the lawsuit

The second defendant involved in the lawsuit paid
The third defendant involved in the lawsuit

One or more of the defendants was a restaurant

The restaurant type or chain involved
Public healtrauthority was involved

The plaintiff employed one or more doctors as expert witness
The number of Other witnesses used by the Plaintiff

The defendant employed one or more doctors as expert withess
The number of Other witnesses used by the Defendant

Special damages being sought
The amount of medical costs claimed by the plaintiff
The amount of productivity costs claimed by the plaintiff

The amount of travel or other specified costs clailmgthe plaintiff

The plaintiff claimed pain and suffering
The plaintiff claimed loss of cons
Defendant was negligent

Defendant breach of warranty
Caseinvolve strict liability

Defendant failed to warn consumers
Defense argues wrong time for iliness

Defense argues no one else got sick

Defense Admits Liability
Defense argues plaintiff had peisting illness

Case was appealed

The weighted average win rate per State in completed Feistett
product liability jury trials for personal injury

The plaintiff(s) was hospitalized

One or more of the plaintiff was a child

AO
AP

AQ

AR
AS
AT
AU
AV
AW
AX
AY
AZ
BA
BB
BC
BD
BE

BF
BG

BH
Bl
BJ
BK
BL
BM
BN
BO
BP
BQ
BR
BS
BT
BU
BV
BW

BX
BY

BZ
CA

CB
CC
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Child

Defendant Has Deep Pocket
Lawsuit Resolved in 1993 or
Later

Average Award per State

Defendant Possess a Food
SafetyCertification
Impact of News Report

Plaintiff Lawyers
Defendant Lawyers
Prisoner Related

SummaryJudgment:
Jurisdiction

Summary Judgment: Defauli
Judgment

Summary Judgment: Statute
of Limitations
Summary Judgment:
Sovereign Immunity
Defendant Motion for
Summary Judgment
Microbial Pathogen
Appeals Court District
RegCourtl
RegCourt2
RegCourt3
RegCourt4
RegCourt5
RegCourt6
RegCourt7
RegCourt8
RegCourt9
RegCourt10
RegCourtl11

Remarks

The defendant had Odqerkets”
The lawsuit was resolved in 1993 or later

The average award per state in complete Federal District product
liability trials for personal injury

The defendant held a specific food safety certification at the time o
foodborne illness

News coverage of the case was wide spread around the time of the
hearing

The name of théawyer(s) or law firm that represented the Plaintiff
The name of the lawyer(s) or law firm that represented the Defend:
The case involved some form of incarceration or detention of the
Plaintiff

The court ruled on whether it had jurisdiction to try the case

The court made a judgment due to default of the defendant
The court ruled on whethéne statute of limitations expired
The court ruled on whether the defendant has sovereign immunity

The court ruled on whether the defendant motion for summary
judgment is ganted or denied

A specific microbial pathogen was identified

State Classified by Geographic Boundaries of US Courts of Appea
State where Lawsuit brought classified as Region 1

State where Lawsuit brought classified as Region 2

State where Lawsuit brought classified as Region 3

State where Lawsuit brought classified as Region 4

State where Lawsuit brought classified as Region 5

State where Lawsuit brought classified as Region 6

State where Lawsuit brought classified as Region 7

State where Lawsuit brought classified as Region 8

State where Lawsuit brought classified as Region 9

State where Lawsuit brought classified as Region 10

State where Lawsuit brought classified as Region 11

General Comment about a specific case or variable

CD
CE

CF
CG
CH

Cl
CJ
CK

CL
CM
CN
CO

CP

CcQ
CR
cs
CT
cu
cVv
CwW
CX
cY
Cz
DA
DB
DC
DD
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Appendix H: SampleWestLaw Case Summary

9 Nat.J.V.R.A. 9:8, 1994 WL 16886476 (Pa.Com.Pl.) (Verdict and Settlement Summary)

Copyright (c) 2013 Jury Verdict Review Publications, Inc.

Court of Common Pleas of Pennsylvania, First Judicial District, Philadelphia County.
BIELAWSKI vs. AU BON PAIN.

92-12-03911

DATE OF VERDICT/SETTLEMENT: March 14, 1994

TOPIC: ALLEGED FOOD POISONING FROM ROAST BEEF AND CHEESE CROISSANT
SEVERAL DAYS HOSPITALIZATION REQUIRED.

SUMMARY: 3
Result: DEFENDANTOS VERDICT

EXPERT WITNESSES:

PlaintiffOs treating physician: Warren Cofrem Philadelphia.

ATTORNEY:

DefendantOVilliam Lynch, Jr.of the Law Offices of Jane Tutoki in Philadelphia.

JUDGE: Abraham Gafni
RANGE AMOUNT: $0

STATE: Pennsylvania
COUNTY: Philadelphia

INJURIES:
Alleged food poisoning from roast beef and cheese croiss&eatveral days hospitalization
required.

FACTS:
The plaintiff, a male in his late 300s, contended that he contracted food poisoning as a result of a
contaminated roast beef and cheese croigganhased at the defendantOs cafe.

The plaintiff testified that he began to experience stomach pains within an hour of ingesting the

roast beef and cheese croissant purchased at the defendantOs restaurant. The following day, the
plaintiff exhibited flulike symptoms, a temperature of 101 to 104 degrees, sought treatment
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from the emergency room of a nearby hospital and was released. Several days later, as a result of
cramping and diarrhea, the plaintiff sought treatment from his family physician who skagno
food poisoning from th€ampylobactejejuni organism requiring several days hospitalization.

The plaintiffOs treating physician testified that his organism can cause symptoms within 24 hours
of ingestion and opined that the plaintiff contracted fgmisoning from ingestion of the
croissant purchased from the defendant. The plaintiffOs expert testified that he reviewed the
plaintiffOs diet for the several day period prior to the manifestation of the symptoms and ruled out
all other possible causestbe food poisoning.

The defendantOs infectious disease expert testified that the symptoms caused by the
Campylobactefejuni organism do not manifest themselves for 24 to 48 hours after ingestion and
sometimes take up to seven days to surface. Baseau thpoplaintiffOs testimony that he felt
stomach pains within an hour of ingestion of the croissant, the defendantOs expert opined that the
food poisoning was not caused by the food served by the defendant. The defendant also
contended that there were niher reports of food poisoning associated with the food served at

the defendantOs restaurant on the day in question. The jury found for the defendant.

Jury Verdicts Review Publications, Inc.

PUBLISHED IN: National Jury Verdict Review & Analysis, Vol.[8sue 9

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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Appendix I: SampleLexis Nexis Case Summary
CarolAbramsv. Terry H. Jones dba Jones Family Farms et al.
CVv044001003S

SUPERIOR COURT OF CONNECTICUTUDICIAL DISTRICT OF ANSONIA-
MILFORD, AT DERBY

2005 Conn. Super. LEXIS 1242

May 11, 2005, Decided

NOTICE: [*1] THIS DECISION IS UNREPORTED AND MAY BE SUBJECT TO
FURTHER APPELLATE REVIEW. COUNSEL IS CAUTIONED TO MAKE AN
INDEPENDENT DETERMINATION OFTHE STATUS OF THIS CASE.

DISPOSITION: Plaintiff's motion to strike the first, second and third special defenses granted.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff consumer sued defendants, who were an apple cider
manufacturer and others, aradleged claims under the Connecticut Product Liability Act
(CPLA), Conn. Gen. Stat. § 572m et seq., arising out of her consumption of unpasteurized
apple cider. The consumer moved to strike defendants' special defenses of (1) comparative
negligence, (2jnodification of the product by third parties, and (3) misuse of the product and/or
failure to maintain.

OVERVIEW: The complaint alleged the cider was manufactured, prepared, supplied, and/or
sold by defendants and alleged, inter alia, that the cider deéective and unreasonably
dangerous in that it was unpasteurized, infected witlzoli 015787, and/or unfit for human
consumption. The defense of comparative or contributory negligence in a product liability action
failed to demonstrate that a plaintifad no cause of action because, under Conn. Gen. Stat. 88
52-5721, 525720 of the CPLA, a jury could reduce damages based on the degree of a claimant's
negligence, but that was not the equivalent of a claim that the claimant had "no cause of action"
as wagequired for defendants to have a special defense. Therefore, the comparative/contributory
negligence "special defense" was struck. The second and third special defenses were struck
because they did not allege any facts to support them as was requi€edrbyGen. Prac. Book,

R. Super. Ct. § 160.

OUTCOME: The court granted the consumer's motion.
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CORE TERMS: special defenses, product liability action, cause of action, comparative
negligence, judicial district, cider, moves to strike, unpasteurizedha@tive, apple, attributed,
claimant, contributory negligence, legal sufficiency, plead facts, quotation marks omitted,
compensatory damages, contributory, consumption, specially, modification, misuse

LexisNexis(R) Headnotes

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Affirmative
Defenses > General Overview

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Failures to

State Claims

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objeatns > Motions to

Strike > General Overview

[HN1] A motion to strike is the proper procedural vehicle to attack the validity of the special
defenses. Whenever any party wishes to contest the legal sufficiency of any answer to any
complaint, including any stial defense contained therein, that party may do so by filing a
motion to strike the contested pleading or part thereof. Conn. Gen. Prac. Book, R. Super. Ct. §
10-39(a).

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Affirmate
Defenses > General Overview

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Failures to

State Claims

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Motions to
Strike > General Overview

[HN2] The pupose of a special defense is to plead facts that are consistent with the allegations
of the complaint but demonstrate, nonetheless, that the plaintiff has no cause of action.

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Affinative

Defenses > General Overview

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Failures to

State Claims

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Motions to

Strike > General Overview

[HN3] In ruling on a motion to strike a special defense, a trial court is obligated to take the facts

to be those alleged in the special defenses and to construe the defenses in the manner most
favorable to sustaining their legal sufficiency.

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Affirmative
Defenses > General Overview

Torts > Products Liability > Negligence

Torts > Products Liability > Plaintiff's Conduct

[HN4] The Connecticut Product Liability Act, Conn. Gen. Stat. 8532m et seq., does not
eliminate consideration of a claimant's conduct in determining liability or the amount of damages
to the extent that a jury can reduce damages based on the degree of the claimant's negligence.
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That is not, however, equivalent to a claihatt the claimant has "no cause of action" as is
required for a defendant to have a special defense.

Torts > Negligence > Defenses > Comparative Negligence > Intentional & Reckless
Conduct

Torts > Negligence > Defenses > Contributory Negligence > Generav@view

Torts > Products Liability > Plaintiff's Conduct

[HN5] See Conn. Gen. Stat. §-572I.

Torts > Negligence > Defenses > Comparative Negligence > General Overview
Torts > Products Liability > Negligence

Torts > Products Liability > Plaintiff's Conduct

[HN6] See Conn. Gen. Stat. §-5Z20.

Torts > Negligence > Defenses > Contributory Negligence > General Overview

Torts > Products Liability > Negligence

Torts > Products Liability > Plaintiff's Conduct

[HN7] Conn. Gen. Stat. 8§ 5272l eliminates entributory negligence as a defense to products
liability actions. Since Conn. Gen. Stat. 8-%220 is the applicable comparative negligence
statute in a product liability case and under $320 a plaintiff's damages are only diminished

in proportion tothe plaintiff's negligence and 8§ &720 does not bar recovery, comparative
negligence cannot be specially pled in a product liability action because this special defense does
not demonstrate that the plaintiff has no cause of action.

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Affirmative
Defenses > General Overview

Torts > Products Liability > Negligence

Torts > Products Liability > Plaintiff's Conduct

[HN8] A special defense of comparative negligence is not permittegnodact liability action.

Torts > Negligence > Defenses > Contributory Negligence > General Overview

Torts > Products Liability > Negligence

Torts > Products Liability > Plaintiff's Conduct

[HN9] The defense of comparative or contributory negligencepiroduct liability action fails to
demonstrate that a plaintiff has no cause of action.

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Affirmative
Defenses > General Overview

[HN10] The fundamental purpose of a special defelilse pther pleadings, is to apprise a court

and opposing counsel of the issues to be tried, so that basic issues are not concealed until the trial
is underway.

Civil Procedure > Pleading & Practice > Pleadings > Rule Application & Interpretation
[HN11] Se= Conn. Gen. Prac. Book, R. Super. Ct. 810
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Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Affirmative
Defenses > General Overview

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Failures to
State Claims

Civil Procedure > Pleading & Practice > Pleadings > Rule Application & Interpretation
[HN12] See Conn. Gen. Prac. Book, R. Super. Ct.-§@0

JUDGES: By Hartmere, J.
OPINION BY: Hartmere
OPINION

MEMORANDUM OF DECISION RE MOTION TO STRIKE

This action is brought pursuant to the Connecticut Product Liability Act (CPLA), General
Statutes 8 5572m et seq., and arises out of the plaintiff's consumption of unpasteurized apple
cider. In the amended complaint, dated January 17, 2005, the plaiatdl,ADrams, sets forth

four counts against the defendants, Terry H. Jones d/b/a Jones Family Farm, Beardsley's Cider
Mill & Orchard, LLC, Berkshire Cider Co., Inc. (Berkshire), and Grove Street Enterprises, Inc.
(Grove). The complaint alleges that on o 20, 2002, she purchased and consumed
unpasteurized apple cider manufactured, prepared, supplied and/or sold by the defendants. The
complaint also allegester alig that the apple cider was defective and unreasonably dangerous

in that it was unpastezed, infected withE. coli 015787 and/or unfit for human consumption.

[*2] As a result of consuming the unpasteurized apple cider, the plaintiff suffered injuries and
damages.

On March 11, 2005, the defendants, Berkshire and Grove, filed an answérreadpecial
defenses. The special defenses, respectively, assert: (1) comparative negligence; (2) modification
of the product by third parties; and (3) misuse of the product and/or failure to maintain.

Before the court is the plaintiff's motion to strikked on March 23, 2005, accompanied by a
memorandum of law. The plaintiff moves to strike the first special defense on the ground that
contributory or comparative negligence is not a defense to a product liability action. The plaintiff
moves to strike th second special defense on the ground that it fails to set forth any facts which
show that a third party altered or modified the product. Finally, the plaintiff moves to strike the
third special defense on the ground that it fails to set forth any tastgport a conclusion that

the product was misused or improperly maintained. The defendants object to the motion to strike
with a memorandum of law dated April 15, 2005.

[HN1] A motion to strike is the proper procedural vehicle to attack the validity of*#e

special defenses. "Whenever any party wishes to contest . . . the legal sufficiency of any answer
to any complaint . . . including any special defense contaimeein, that party may do so by

filing a motion to strike the contested pleading or part thereof." Practice BooB%¥4)0 [HN2]

"The purpose of a special defense is to plead facts that are consistent with the allegations of the
complaint but demonsti® nonetheless, that the plaintiff has no cause of action." (Internal
guotation marks omittedjjomecomings Financial Network, Inc. v. Starb&a,Conn.App. 284,

28889, 857 A.2d 366 (2004). [HN3] In ruling on a motion to strike a special defenséxidthe

court [is obligated] to take the facts to be those alleged in the special defenses and to construe the
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defenses in the manner most favorable to sustaining their legal sufficigdogriecticut
National Bank v. Dougla221 Conn. 530, 536, 606 A.2d481.992).

The first special defense asserts that "the defendants are entitled to a reduction of any award of
compensatory damages due to the comparative responsibility of or attributed to the plaintiff."
"The purpose of a special defense is to p[&dHd facts that are consistent with the allegations of

the complaint but demonstrate, nonetheless, that the plaintiffdheause of actioh (Emphasis

added; internal quotation marks omitteDgnbury v. Dana Investment Cor@g49 Conn. 1, 17,

730 A.2d 112871999); see also Practice Book-30. In her supporting memorandum of law, the
plaintiff argues that General Statutes §§552I ' and 525720, and Connecticut case law
provide that comparative negligence is not a valid special defense to a produty li¢daih.

The defendants citElliot v. Sears, Roebuck & C0229 Conn. 500, 642 A.2d 709 (1994), to
support their argument that [HN4] CPLA did not eliminate consideration of the claimant's
conduct in determining liability or the amount of damages. Tékmdlants’ contention is
accurate to the extent that a jury can reduce damages based on the degree of the plaintiff's
negligence. It is not, however, equivalent to a claim that the plaintiff "has no cause of action."

1 General Statutes 8§ &72| providesin relevant part that [HN5] "in causes of action
based on strict tort liability, contributory negligence or comparative negligence shall not
be a bar to recovery."

[*5]

2 General Statutes 8§ 720 provides in relevant part that [HNG6] "the comparative
responsibility of, or attributed to, the claimant shall not bar recovery but shall diminish the
award of compensatory damages proportionately, according to the measure of
responsibility attributed to the claimant.”

In Norrie v. Heil Co, 203 Conn. 594, 600, 525 A.2d 1332 (1987), the Connecticut Supreme
Court held that General Statutes 8521 [HN7] "eliminated contributory negligence as a
defense to products liability actions . . ." On previous consideration, this court, Hartmeas, J.

held that "since General Statutes 8%20 is the applicable comparative negligence statute in a
product liability case and under the statute a plaintiff's damages are only diminished in
proportion to the plaintiff's negligence and the statute dussbar recovery, comparative
negligence cannot be specially pled in a product liability action because this special defense does
not demonstrate that the plaintiff has no cause of actip®] Petrol Plus v. Fred D'Onofrio,

Inc., Superior Court, judial district of New Haven, Docket No. CV 93 0351700 (September 20,
1995, Hartmere, J.).

Likewise, several other Superior Courts have held that [HN8] a special defense of comparative
negligence is not permitted in a product liability action. Baaielson v Cummings Insulation

Co, Superior Court, judicial district of Fairfield at Bridgeport, Docket No. CV 00 0375887
(November 15, 2000, Moran, JY.avorka v. Anderson Desk, IncSuperior Court, judicial
district of HartfordNew Britain at Hartford, Dockdtlo. CV 95 0555423 (September 23, 1997,
Wagner, JTR)Khongdy v. DieQuip Corp.,Superior Court, judicial district of New Haven at
Meriden, Docket No. CV 93 0244695 (May 20, 1996, Silbert, J.) (17 Conn. L. Rptr. 127);
Greenwood v. EastmelRodak Company,Superior Court, judicial district of HartfortNew

Britain at New Britain, Docket No. CV 92 0452919 (March 25, 1994, LavineStk)jing v.
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Vesper Corp. Superior Court, judicial district of Litchfield, Docket No. 060771 (August 30,
1993, Pickett, J.) (10 @m. L. Rptr. 58).

Consistent with this court's prior holding and Connecticut case law, the courf{*ridgshat
[HN9] the defense of comparative or contributory negligence in a product liability action fails to
demonstrate that the plaintiff has no aawé action. Accordingly, the motion to strike the first
special defense is granted.

The plaintiff also moves to strike the second special defense on the ground that the defendants
failed to allege any facts to support their legal conclusion. The seceadlspefense asserts that

"the defendants are not responsible for any injuries, damages or losses alleged to have been
sustained by the plaintiff which were caused by the alteration or modification of the product by a
third party for whose conduct thesefeindants are not responsible.”

[HN10] "The fundamental purpose of a special defense, like other pleadings, is to apprise the
court and opposing counsel of the issues to be tried, so that basic issues are not concealed until
the trial is underway.Bennet v. Automobile Ins. Co. of Hartford230 Conn. 795, 802, 646

A.2d 806 (1994). Practice Book §8-10requires that [HN11] "each pleading shall contain a plain

and concise statement of the material facts on which the pleader relies . . ." Furthermace, Pract
Book 8§ 1050 provides tha{*8] [HN12] "facts which are consistent with [the plaintiff's
statement of fact] but show, notwithstanding, that the plaintiff has no cause of action, must be
specially alleged."

Simply stated, the second special defends ta allege any facts to support their defense and
therefore fails to comply with Connecticut procedure. The plaintiff's motion to strike the second
special defense is granted.

Lastly, the plaintiff moves to strike the defendants' third special defenfgeayround that the
defendants failed to allege any facts to support its special defense. The third special defense
asserts that "the defendants are not responsible for any injuries, damages or losses alleged to
have been sustained by the plaintiff whiglere caused by the misuse of the product and/or
failure to have the product properly maintained.” In their memorandum of law, the defendants
state that they intend to file an amended special defense to set forth additional facts.

The defendants again fad plead any facts to support their conclusion. The third special defense
is legally insufficient, and the motion to strike the third special defense is granted.

Based on the foregoing, the plaintiff's motion to stff& the first, second and third epal
defenses is granted.

The Court
By Hartmere, J
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