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ABSTRACT 
 
 

This study is designed to examine how much of an impact crisis or the perception of a 
crisis might have on Congressional policy making for private electric utilities and how the 
Federal Energy Regulatory Commission (FERC) reacts to Congressional action or inaction in 
such cases.  Also, where appropriate the influence and impact of other actors in the different 
crises are mentioned.  The first set of findings came from the era running from 1977 to 1986 as 
FERC was created by Congress in 1977 to address in part the stagflationary crisis of the 1970s of 
which electric utilities played an important role.  Next, the Congressional response to the Gulf 
War and FERC’s reaction to it is analyzed as in that case legislators were reacting to the 
perception that another energy driven economic crisis in the U.S. might occur as happened after 
the OPEC oil embargo of 1973.  Finally, the study examines the Congressional response and 
FERC’s reaction to the Midwest price spike, the California electricity crisis, the Northeast 
blackout of 2003, and the financial decline of electric utilities nationally due to the failures of 
wholesale electricity market restructuring. 

 Modern technology driven societies like the U.S. need access to vast supplies of cheap 
reliable electricity to run everything from computer systems to public sanitation systems.  Most 
of that electricity in the U.S. is provided by private electric utilities.  As a result, this study 
focuses primarily on federal public policies, created by Congress and implemented by FERC, 
related to private utilities.  Yet, despite the importance of electricity to contemporary societies, 
public affairs scholarship has generally not addressed this issue. 

In order to probe the impact of Congress and FERC, I examine interconnected events and 
actions that take place at different points in time to determine what influence, if any, these 
organizations have had.  Crisis seems to be the primary causal mechanism pushing Congress to 
act in this area of public policy.  Indicators of Congressional action include hearings, proposed 
federal legislation, and statutes, while indicators of a response from FERC include the issuance 
of orders, opinions, and formal docketed decisions. 
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Chapter 1 

Introduction 

 The U.S. is a country addicted to electricity.  Indeed, most of us cannot comprehend 

living without it.  We use it to run everything from our computers to our televisions to our 

electric toothbrushes and to charge smartphones, tablets, and laptop computers.  Our lives are 

structured by and revolve around the use of electricity.  So, if electricity plays such a vital role in 

our lives, how do we go about regulating it?  Unfortunately, the public affairs literature generally 

has not addressed this question, and when it has, scholars have tended to focus on private electric 

utility “deregulation.”   

This study is designed to examine private electric utility regulation in a more 

comprehensive way by exploring whether, how, and why the Federal Energy Regulatory 

Commission (FERC) changed its approach to private electric utility regulation between October 

1, 1977 and December 31, 2006 (see Figure 1 in the Appendix).  October 1, 1977 is the date 

when FERC began to operate, and December 31, 2006 marks a little more than one year after the 

last major piece of federal legislation was passed affecting private electric utilities. 

The study focuses on the federal regulation of private electric utilities.  Since significant 

policy changes tend to occur in response to crises like the Great Depression, I decided to focus 

on federal policy responses to crisis.  Moreover, because FERC is an independent regulatory 

commission and would be expected to be more responsive to Congress than an executive branch 

agency, the study examines how Congress responded to private electric utility-related crises and 

to how FERC reacted to legislative actions in such cases.  To explain why Congress and FERC 

behave the way they do both in the absence of and in the presence of a crisis for utilities, I 

developed a conceptual framework based upon process (Langley, 2009; Pierson, 2000) and 

punctuated equilibrium (Baumgartner & Jones, 1993) theories, further enriched by concepts like 

fire-alarm oversight (McCubbins & Schwartz, 1984), hybrid networks (Hult & Walcott, 1990), 

information asymmetry (Fremeth & Holburn, 2012), operating room politics (Gormley, 1986), 

and regulatory overlap and underlap (Volner, 1976).  Finally, I identified crises by reviewing 

academic literature looking for events or periods of time described as a “crisis,” often associated 
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with higher electricity and petroleum prices or electricity blackouts.1  More generally, sources of 

key information included academic literature, Commission documents, federal regulations, 

federal statutes, U.S. Energy Information Administration documents, and congressional 

documents including those from the legislative agencies.2  

One thing becomes immediately clear upon researching the U.S. electric utility industry: 

the system designed to regulate it has become expansive and complex.3  Generally speaking, 

most wholesale and interstate activities those companies engage in are regulated at the federal 

level by the Federal Energy Regulatory Commission, including transmission and wholesale 

electricity rates (Table 1 in the Appendix; Federal Energy Regulatory Commission, 2010).  

Moreover, elements of two different regulatory systems exist for regulating private utilities (see 

Table 1), and states and utilities can choose among some of those elements (Griffin & Puller, 

2005; Joskow, 1989, 1997). 

The states established the older regulatory system, whose elements are listed in the Older 

System box found in Table 1, which is predicated on private electric utilities operating as 

vertically integrated monopolies where each utility has exclusive jurisdiction over a particular 

area or region (Bradley, 1996; Hirsh, 1999).  Within that region the utility generates, transmits, 

and distributes electricity to its retail customers at rates and under service conditions set and 

regulated by the state public utility commission (PUC).  To increase retail rates or to change 

retail service conditions, a utility must apply to a state PUC and receive the agency’s approval 

(Bradley, 1996; Hirsh, 1999; Schewe, 2007).  If a utility decides to build a new power plant to 

generate electricity, to put up new transmission lines (usually on large metal towers), or to put up 

new distribution lines (typically on telephone poles) it must apply to and receive approval from 

the state PUC before any such facilities can be sited (McGrew, 2009).  When a utility decides to 

1  I discussed every crisis that I could find discussion of in scholarly sources.  If such sources 
failed to discuss a crisis, it probably did not receive much attention in Congress either; if it did 
and I found evidence of it in congressional hearings I reported it.   
 
2  The legislative agencies included the Congressional Research Service, the U.S. General 
Accounting Office, and the Office of Technology Assessment.  See chapter 4. 
   
3   Private companies provide most of the electricity in the U.S. and these companies are referred 
to as investor-owned electric utilities (IOUs) (Kiesling, 2009; Philipson & Willis, 2006), though 
for reasons that chapter 3 describes Progressives referred to these private companies as “public 
utilities” (Hirsh, 1999, p. 17; Rothbard, 1977). 
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purchase electricity from another company, it does so under rates and service conditions 

established by FERC (Bradley, 1996; Hirsh, 1999; McGrew, 2009).  Additionally, FERC 

regulates the interstate transmission of electricity establishing both rates and service conditions 

by which all parties must abide (Federal Energy Regulatory Commission, 2007b).  If the 

Commission finds that a company has been overcharged for either transmission service or 

wholesale electricity it can order a refund (McGrew, 2009; O’Neill, Helman, Hobbs, & Baldick, 

2005).4  

Meanwhile, the newer regulatory system, whose elements are listed in the Newer System 

box in Table 1 with a * symbol next to them, began to emerge in response to the Northeast 

blackout of 1965 and continued to evolve following passage of the Public Utility Regulatory 

Policies Act of 1978 (PURPA; P.L. 95-617; 92 Stat. 3117) and the Energy Policy Acts of 1992 

(P.L. 102-486; 106 Stat. 2776) and 2005 (P.L. 109-58; 119 Stat. 594).  Beginning with changes 

made in PURPA this system was designed to slowly break up the monopoly utility structure and 

to replace it with different companies owning generation (wholesale generators) and 

transmission (transmission utilities) assets (Kiesling, 2009).  When transactions occur between 

transmission utilities and wholesale generators, FERC regulates the transactions (Joskow, 

2005b).  It is up to state governments to decide whether they want to select the newer regulatory 

approach or continue with the older one; if a state opts for change, utilities in the affected state 

must submit filings to FERC in consultation with and the approval of the state public utility 

commission (Joskow, 2005b).  The Commission must approve the filings, and then market 

restructuring can begin.  Whether wholesale competition in a state will include retail rate 

schedules, retail rate caps, wholesale rate schedules, or wholesale rate caps is up to the state 

government, and FERC must approve the wholesale elements of the plan before it can be 

implemented.  FERC reserves the right in this newer system to re-impose wholesale price caps if 

it finds wholesale prices to be excessive (Joskow, 2001; Wolak, 2005).          

States with higher retail electricity rates were more inclined to try wholesale competition 

under the newer regulatory approach (Andrews, 2000; Ka & Teske, 2002), sometimes 

mischaracterized as deregulation (Griffin & Puller, 2005, p. 20; McGrew, 2009, p. 250).  Market 

4  This is a broad outline of how private electric utilities are regulated under the regulatory 
system established through the states and the Federal Power Act of 1935 (P.L. 74-333; 49 Stat. 
838).  Chapters 3 and 5-7 provide greater detail.    
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restructuring meant that utilities had to divest either their generation or their transmission assets 

(Kiesling, 2009). 

Since 1968 the reliability of private utilities, measured by the absence of power blackouts 

and outages, has been regulated by regional non-profit reliability entities, and by another non-

profit, the North American Electric Reliability Council (NERC) (North American Electric 

Reliability Corporation, 2009; 2014).  Meanwhile, the Energy Policy Act of 2005 added an 

Electric Reliability Organization (ERO) to create and enforce mandatory reliability standards on 

the nation’s transmission systems.5  The Act gave FERC backstop siting authority for 

transmission systems in states or parts of states designated by the Secretary of Energy as 

National Interest Electric Transmission Corridors (see Tables 2 and 3; P.L. 109-58; 119 Stat. 

594). 

A report by the U.S. General Accounting Office shows where the Commission has 

regulatory jurisdiction (U.S. General Accounting Office, 2002).  Figure 2 shows areas of the 

country where FERC has regulatory jurisdiction over utilities, while Figure 3 shows the 

transmission lines subject to the Commission’s jurisdiction. 

In addition, non-profits known as Independent System Operators (ISOs) and Regional 

Transmission Organizations (RTOs) are designed to manage on a day-to-day basis access to and 

use of transmission systems in some states (Joskow, 2005b).  These entities were created to 

encourage competition among electric wholesale power generators (see Figure 4).  Figure 5 

shows the three different electric utility interconnections in the continental U.S.  Each 

interconnection operates largely independently of the others; connecting between the different 

interconnections can be difficult (Baldick & Niu, 2005).  Finally, Figure 6 shows the current 

status of wholesale electricity market restructuring among the states as of late 2010. 

This sort of complexity leads one to wonder how the regulatory system for private 

electric utilities in the U.S. came to be like this, and focusing on the national level, what role 

FERC played in those regulatory changes over time. 

Organization of the Dissertation 

 Chapter 2 reviews scholarly literature both in public affairs and beyond that discusses 

how and why the regulatory system for private electric utilities has changed and became what it 

is in spring 2014.  Chapter 3 takes the reader through the history of private electric utility 

5  NERC ultimately was named the ERO (Federal Energy Regulatory Commission, 2014). 
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regulation, paying particular attention to important changes made through presidential, 

congressional, and judicial actions.  It also briefly explains why wholesale market restructuring 

is not really deregulation, and it is careful to note partisan political changes following elections 

to reveal the extent to which regulation changes because of election results over time. 

Next, Chapter 4 introduces the conceptual framework designed to explain how and why 

regulatory changes occurred for utilities, and it presents the study’s research design.  Chapters 5 

through 7 report the empirical findings, organized by the crises that catalyzed congressional 

responses and shaped FERC’s activities.  Finally, Chapter 8 concludes the discussion. 
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Chapter 2 

Review of Scholarly Literature 

 Scholars have sought to explain various elements of electric utility regulation and the 

associated performance of private electric utilities.  Some of the work was useful in developing 

the broader conceptual framework (see chapter 4) I used to explore how and why electric utility 

regulation has changed over time, informed by chapter 3’s historical review of regulatory 

changes.  It is crucial first, though, to place this study in the context of previous scholarship. 

This chapter explores general questions related to private electric utility regulation after 

October 1, 1977 and the creation of the Federal Energy Regulatory Commission.  It also will 

acknowledge important scholarship on the relationship between Congress and the independent 

regulatory commissions, on regulatory capture, and on how Congress and the federal 

commissions respond to crisis.  The discussion will highlight the gaps that exist in public affairs 

scholarship and show how this study sought to address those gaps.  Other streams of literature 

from economics, law, engineering, and history will be examined to provide additional insights 

into the regulation of private electric utilities. 

Public Affairs Literature 

 Research dealing with electric utilities largely comes from scholars with public policy 

backgrounds (Andrews, 2000; Axelrod, 1982; Garvey, 1993; Gormley, 1983, 1986; Ka & Teske, 

2002; Kincaid, 2001; Riposa, 1988; Timney, 2004).  For the purposes of highlighting the gaps in 

existing public administration/policy scholarship, it is important to understand the various topics 

examined including regulatory overlap, regulatory underlap, agency capture, the structure and 

operation of independent regulatory commissions, difficulties associated with regulating private 

electric utilities, and specific state-level influences. 

Regulatory Overlap 

Regina Axelrod (1982) found that when governments face ambiguities and conflicting 

values, they tend to engage in incremental decision making, and they tolerate conflicting 

objectives by agencies with overlapping jurisdictions (p. 176).  Because Congress often provides 

similar jurisdiction to more than one independent federal regulatory commission, overlapping 

regulatory jurisdictions are common at the federal level (Volner, 1976, p. 293). 

For private electric utilities overlapping regulatory jurisdictions occur not only among 

federal independent regulatory commissions but also among federal executive branch agencies 
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and state commissions.  Overlap can be both beneficial and produce problems (Lewis, 2003; 

Volner, 1976).  The benefits of overlap are in part constitutional and inevitable under the U.S. 

system of government, a system designed to limit the power of government, not to make the 

implementation of policy easy.  To that end, the overlap extends a system of checks and balances 

and federalism to the regulation of private electric utilities, allowing different federal and state 

actors to influence regulatory outcomes and in some cases serve as checks on the regulatory 

power of the other actors involved in the regulatory process.6  The overlap can be problematic, 

however, when it encourages different regulatory actors to adopt different regulatory standards 

that over time may be detrimental to the public interest (Volner, 1976, p. 294).  These differing 

and sometimes conflicting standards may be influenced by competing missions or objectives of 

varying regulatory actors (Axelrod, 1982; Lewis, 2003).  Additionally, difficulties can arise 

when the overlap results in one of the federal agencies declining to enforce unambiguous 

regulatory standards Congress created when another has regulatory jurisdiction in the same issue 

area, undermining the potential for regulatory checks and balances (Volner, 1976, pp. 294-295). 

Regulatory Underlap 

Another problem arises for both federal executive agencies and independent regulatory 

commissions when Congress provides vague or blurry regulatory boundaries, resulting in 

regulatory underlap, when it is unclear where the jurisdiction of one agency ends and where it 

begins for another (Volner, 1976, p. 295).  Lewis (2003) found that “underlap” was most likely 

when an agency was created in response to political concerns7 (p. 8).  Regulatory underlap like 

regulatory overlap provides a positive benefit: nebulous legislative language can serve as the 

basis for much needed debate over the proper scope and role of government in the regulation of 

private electric utilities.  Such arguments could result in the protection of individual rights by 

promoting regulatory inertia, especially in controversial cases, as the federal agencies and 

6  Congress made this linkage even more explicit for the Federal Energy Regulatory Commission 
in the Department of Energy Organization Act (Public Law No. 95-91; 91 Stat. 565) of 1977 as it 
gave the Secretary of Energy oversight and influence over the operations of FERC.  Essentially 
what this legislation did, in Lewis’s (2003) terms, was to lessen political insulation and to 
increase accountability to the president for how well FERC performed even though the 
Commission was supposed to be an independent regulatory commission.  (See chapter 3 for 
details.) 
 
7  Such concerns may include institutional, partisan, and ideological considerations. 
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commissions involved simply may not agree on how to regulate.  To a significant extent these 

arguments reflect the dual role government agencies and commissions play in the United States.  

These entities perform a regulatory function, and they often represent the interests they regulate 

in government debates over how those interests should be regulated.8  Meanwhile, difficulties 

arise with regulatory underlap because an agency or commission may be unsure how it should 

respond to an unclear regulatory gap; coordination among regulatory actors under such 

circumstances may well be impossible (Volner, 1976, pp. 297-298). 

Agency Capture 

When the issue of agency capture appears in the private electric utility regulatory context, 

it typically means that private utilities actually control the agencies and the regulatory process 

(Berry, 1984, p. 524).  As a result, the utilities are able to ensure that regulatory policy and 

decisions reflect what they want.  As Bradley (1996) and Hirsh (1999) note, the regulated entities 

themselves, not the public at large, wanted state regulation, as the industry understood such 

regulation would directly benefit it.  Yet, much has changed in the regulation of utilities since 

states began regulating them in the early 1900s. 

Berry (1984) and Garvey (1993)9 are among those skeptical of capture theory, 

particularly as it relates to the private electric utility industry.  Berry (1984) points out that 

studies (Croley, 2011; Ka & Teske, 2002; Meier, 1988) have found that regulatory capture does 

not occur as often as once thought, since regulators must consider a complex set of regulatory 

factors whenever they make a decision, including the possibility of facing judicial or legislative 

actions if they favor regulated interests too strongly over other considerations.   

Moreover, studies comparing regulatory outcomes for private electric utilities among 

states found that contrary to the predictions of capture theory, states with more professional state 

public utility commissions tended to have higher electricity rates (Berry, 1984; Ka & Teske, 

8  It is this second role that some (Bradley, 1996; Hirsh, 1999) arguably have mischaracterized as 
“agency capture.”  I discuss this briefly below. 
 
9  Gerald Garvey (1993) examined the Federal Energy Regulatory Commission (FERC) during 
the Reagan administration, highlighting the internal conflict that seriously affected the Agency.  
More generally, Daniel Carpenter and David A. Moss express concern that capture frequently is 
“misdiagnosed” or “mistreated” (2014, p. 3).  See Carpenter and Moss, “Introduction,” in 
Preventing Regulatory Capture: Special Interest Influence and How to Limit It, eds. Carpenter & 
Moss (New York: Cambridge University Press, 2014).  
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2002).  One would expect to find states with less professional commissions would have higher 

rates because they would be more likely to be captured and thus have higher rates to suit the 

private utilities. 

Finally, agency capture at the federal level seems to be at least to some degree pointless 

because Congress has established a regulatory system, by design or happenstance, that contains 

overlapping regulatory jurisdictions with many different interests (including environmental, 

consumer, and utility industry) with different objectives (Axelrod, 1982; Gormley, 1983; Volner, 

1976).  These overlapping jurisdictions and multiple interests make agency capture unlikely: it 

would require utilities to capture most of the pertinent federal, state, and local entities and likely 

most of the other interests involved to guarantee desired policies.10 

Commission Structure and Operation   

It is also important to recognize that commissions differ from executive agencies in 

several important ways that affect how the former operate.  First, Congress has structured most 

federal commissions so that they are run by boards of five commissioners (e.g., the Nuclear 

Regulatory Commission, the Federal Communications Commission, FERC) who vote on major 

policy choices (McCubbins, 1985, p. 727).  Next, Congress generally extends broad delegations 

of power to the federal commissions, including the ability provided first to the FPC and later to 

FERC to determine “just and reasonable” wholesale electricity rates (Volner, 1976, p. 291).  

Congress may have recognized that such broad delegations of power needed to be checked in 

some way, which may explain why it has established overlapping regulatory jurisdictions for the 

commissions to navigate.11  Furthermore, if it is dissatisfied with the regulatory behavior of a 

commission Congress will impose additional procedural restrictions and seek to cut a 

commission’s substantive discretion12 (McCubbins, 1985, p. 745). 

10  As Meier (1988) found with the insurance industry, too many interests and regulators are 
involved with different policy goals on issues related to private electric utility regulation for 
agency capture to occur.  See too Carpenter and Moss (2014). 
  
11  In the past Congress attempted to check the power of commissions through the use of the 
legislative veto (McCubbins, 1985).  Although the U.S. Supreme Court declared the legislative 
veto unconstitutional in Immigration and Naturalization Service (INS) v. Chadha (462 U.S. 919 
(1983)), Congress still places the legislative veto in legislation. 
    
12  Such behavior may well include shirking in response to congressional policy decisions or 
federal court decisions (Landis, 1960; McCubbins, 1985). 
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In exercising delegated powers, the commissions operate outside of the top down flow of 

presidential authority, and as a result Congress tends to have more influence over commissions 

than it does over executive branch agencies (McCubbins, 1985; Rohr, 1986).  Presidents, 

however, still wield some influence over commissions through the power to appoint 

commissioners13 and other high-ranking officials.  As mentioned earlier, in some circumstances 

as with FERC, Congress has granted executive branch officials the ability to exercise oversight 

over commission actions and operations.  Although congressional influence tends to be greater, 

with the commissions creating more opportunity for members of Congress to claim credit when 

things work out well, commissions also open Congress to at least some of the blame when things 

go wrong (McCubbins, 1985, p. 734; Volner, 1976).   

Members of Congress may well have responded to the potential for blame for failures 

occurring at commissions through developing regulatory overlap and underlap and by providing 

for executive branch oversight of the commissions in some cases, creating a long list of potential 

scapegoats.14  The issue of assigning blame for the failures of the federal independent regulatory 

commissions became particularly pertinent in the mid-1970s as public demands increased for 

major reforms including the complete abolition of all federal commissions (Volner, 1976, p. 

285). 

Problems and Difficulties of Regulating Electric Utilities 

Beyond these regulatory jurisdictional matters, other public affairs scholarship focused 

more specifically on some of the other difficulties of regulating private electric utilities.  William 

T. Gormley, Jr. (1983) attributed some of the problems in regulating utilities to the nation’s 

dependence on foreign oil, the need to choose what policies deserve attention, and technological 

stagnation (pp. 7-8).  He also reported that the regulatory system designed to govern private 

      
13  Commissioners must be confirmed by the U.S. Senate. 
  
14  Overlap, underlap, and executive branch oversight serve the dual role of checking the power 
of the commissions and providing members of Congress cover when things go wrong.  
According to McCubbins and Schwartz (1984), when Congress designs and engages in oversight 
it seeks to maximize its ability to claim credit when things go right and to insulate itself from 
blame when things go wrong; this behavior likely also applies to congressional oversight over 
commissions.  It is important to acknowledge that because Congress performs much of its 
oversight through its committee and subcommittee systems, some members are far more engaged 
and important in the oversight process than others. 
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utilities was both highly fragmented and complex; the number of actors that had a say in how 

private utilities were governed had risen exponentially.  This may suggest that Congress and 

some state legislatures were concerned about the expanding discretionary powers of some federal 

and state regulatory commissions or the growing influence of certain powerful interests.  In 

response, Congress and some state legislatures began to allow even more actors to have 

influence over the regulatory system.  Legislators also may have sought additional political cover 

as regulatory failures became more commonplace (Bradley, 1996; Volner, 1976).  Even so, at 

least some of the fragmentation and complexity in the regulatory system were products of how 

each state government chose to organize its system of oversight. 

In a later article Gormley (1986) categorized private electric utility regulation as being 

highly salient because electricity is a necessity, producing broad, highly intense conflict among a 

plethora of actors with different views about how best to regulate the industry (pp. 598-601).  

Private electric utility regulation is highly complex, requiring specialized training and knowledge 

(p. 598).  Gormley writes that elected officials respond to highly salient and highly complex 

issue areas either by proposing legislation that has no chance of adoption or by passing 

procedural bills to scatter authority (p. 603).15  In this environment, “operating room politics” 

occurs, resulting in the formation of citizen groups, public protests and lawsuits, and frequently 

inaccurate reporting by the media, with actual attempts to solve the problems left to upper-level 

bureaucrats at agencies like FERC and state PUCs that face second guessing and blame if things 

go wrong (Gormley, 1986, pp. 611-615).  Congress may well have encouraged this type of 

policy environment with its penchant for “fire-alarm oversight” (McCubbins & Schwartz, 1984, 

p. 166). 

Specific State Level Regulatory Influences 

A number of other works add relevant findings as they more directly examine state-level 

influences on regulatory outcomes.  Gerry Riposa (1988) found that intergovernmental 

relationships are important when regulatory authority is scattered over different levels of 

government, as it clearly is for electric utilities with wholesale activities regulated by FERC and 

retail activities regulated by the states.  After the passage of the Energy Policy Act of 1992 (P.L. 

15  This is consistent with Volner’s (1976) finding that although Congress frequently investigated 
the regulatory commissions, it rarely adopted any substantive legislation changing how the 
commissions operated. 
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102-486; 106 Stat. 2776) Congress and FERC left it up to state elected officials to decide 

whether each state would participate in what has been described alternatively as deregulation, 

managed competition, or wholesale competition.  Moreover, states that opted for wholesale 

competition went through a process that scholars have called market restructuring, moving from 

the regulatory approach that developed during the New Deal to a new regulatory arrangement 

designed to allow for and to promote competition among wholesale electricity generators.16 

Some public affairs scholars looked specifically at why some states chose to restructure 

and others opted not to.  Clinton Andrews (2000) found that high electricity prices rather than 

partisan control of state government was a significant predictor of a state moving toward 

managed competition (p. 26).  In a related study, Sangjoon Ka and Paul Teske (2002) reported 

regression results indicating that the composite ideology scores of state legislatures failed to 

predict whether a state would choose managed competition (p. 333). 

As troubles began to surface for wholesale competition, some scholars began to explore 

the impact the difficulties had on federal-state relationships and on the push for wholesale 

competition generally.  John Kincaid (2001) summarized how national efforts to encourage such 

competition resulted in a contentious relationship between the state and the federal governments 

and in growing state opposition to wholesale competition.  This conflict also seemed to animate 

scholars like Mary Timney (2004) to insist that the push for wholesale competition was driven 

by conservative ideology and to call for a return to the pre-existing regulatory regime (p. 143).  

Ironically, Jerry Taylor (1997), a scholar of energy policy at the CATO Institute, also indicated 

his preference for the older regime because he opposed the creation of artificial markets.  

Scholarship beyond Public Affairs 

 Each of these works provides ideas and arguments that the study explores.  

Unfortunately, most of the public affairs scholarship was produced before all of the crises 

involving electricity occurred, and none directly examines the question at the heart of this study.  

16  The federal government has pushed for managed competition, arguing it will improve both 
reliability and lower electricity rates.  (Reliability exists when there is an absence of large 
cascading power failures.)  Following Moe (1989) and Lewis (2003), I believe the choice by 
Congress to encourage electricity market restructuring over time has been a political, not a 
technical choice.  As a result, managed competition actually may be technically less effective 
than the existing utility structure, but may produce greater political benefits for members of 
Congress. 
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It does not explore the changes FERC made in its regulatory approach toward private electric 

utilities through 2006 in response to Congress’s efforts to address utility-related crises. 

 In order to address the deficiencies of public affairs scholarship, I also grounded this 

study in work from economics, engineering, history, and law.  Such scholarship is in some ways 

more useful because it more directly takes on the focal question here.  Perhaps not surprisingly, 

these fields tend to tilt toward an emphasis on energy or on the environment.17  The works 

considered here are not exhaustive, but instead, they provide a sample of useful literature outside 

of public affairs. 

Energy Economists 

Paul Joskow has produced much of the important scholarship on the private electric 

utility industry.  His work systematically describes nearly every element of the electric utility 

industry over each decade of its existence; few other scholars have been as attentive to the 

changes in the industry over time.  For example, Joskow co-authored a paper with Paul 

MacAvoy (1975) examining the financial condition of the electric utility industry.  They found 

that utilities were constrained financially by stagflation, rising fuel prices, the resistance of state 

governments to raise retail rates sufficiently to keep up with inflation, and declining stock 

values; moreover, utility bonds were not considered good investments at the time.  Joskow and 

MacAvoy concluded that if something were not done to make it easier for utilities to gain access 

to capital, many eventually would have serious financial problems. 

Joskow (2001) later examined the economic and regulatory factors leading to the 

California electricity crisis.  He concluded that the crisis was precipitated by the structure of the 

state’s reform efforts, and it was exacerbated by poor responses by a number of government 

actors including FERC and by several uncontrollable factors (e.g., hot temperatures).  In 2005 

17  Energy economists (Bradley, 1996; Bushnell, 2005; Joskow, 2005b; Wolak, 2005; Wolfram, 
2005) and electrical engineers (Hamoud, 2000; Leevongwat, Rastgoufard, & Kaminsky, 2008; 
Lin, Jordan, Sanford, Zhu, & Babcock, 2006; Nakashima & Niimura, 2002) tend to focus on 
energy-related questions; energy history scholars (Hirsh, 1999; Nye, 2010; Schewe, 2007) 
frequently emphasize environmental questions related to electric utilities; and energy law 
scholars (McGrew, 2009; Melnyk & Lamb, 2006; Reiter, 2008) sometimes examine energy, 
sometimes environmental, and sometimes both energy and environmental questions. 
 

13 
 

                                                 



Joskow (2005a, 2005b) discussed market restructuring, generally describing some of the 

problems and the potential benefits of moving to wholesale competition for electricity.18 

 Robert Bradley, Jr. (1996) argued that private electric utility regulation resulted from 

business and political opportunism,19 not market failure.  He makes a compelling case that may 

explain why utility regulation tends to favor some interests at the expense of others, as this form 

of regulation is generally affected by political and business interests and not the average citizen 

or consumer.20   

Meanwhile, James Bushnell (2005) contends that private electric utilities have outgrown 

many of the statutes, rules, regulations, and orders used to govern them, including federal efforts 

to impose managed competition nationally.  In his view, FERC is constrained in its efforts to 

create wholesale electricity markets by overlapping regulatory jurisdictions, with states forcing 

the Agency to broaden the guidelines for such markets, making failures like the California crisis 

more likely.  He asserts that the establishment of wholesale electricity markets if done correctly 

could produce substantial benefits.  Major failures like California could be avoided if FERC had 

clear jurisdiction to establish such markets, and the Agency focused on changing the structure of 

the industry rather than on price. 

 Other noteworthy examples of scholarship by energy economists include a paper written 

by Frank Wolak (2005) examining the causes of the California electricity crisis.  He contends 

18  This material represents just a sample of Joskow’s work.  A review of his website (Joskow, 
2011) and curriculum vitae reveals a voluminous number of articles and books along with 
congressional testimony.  He also serves as a member of numerous boards and several 
associations related to the utility industry. 
 
19  Bradley (1996) argues that although state regulation was advanced as a way to protect 
consumers, it did nothing of the sort.  Instead, in his view, state regulation caused many of the 
excesses and problems that required a federal response in the Federal Power Act of 1935 (Public 
Law 74-333; 49 Stat. 838-863).  See Chapter 3 for more details. 
 
20  This argument is consistent with Moe (1989) and Lewis (2003), who contend that agency 
design is the product of institutional, partisan, and ideological politics rather than any grand plan 
or vision for how best or whether to regulate a particular industry.  When politics come into play, 
it necessarily means some interests will have more of a say over how an agency should be 
structured, which in turn will affect how the agency once established chooses to regulate a 
particular industry.  In FERC’s case this likely meant that political and business interests had 
some say over how it was structured when it was created, influencing how the Agency goes 
about regulating the electric utility industry. 
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that the crisis was regulatory and not economic,21 and FERC’s regulatory response made it 

significantly worse.  Wolak concludes by prescribing that FERC take a more proactive 

regulatory approach toward wholesale electricity markets to prevent or at least mitigate similar 

crises.22   

Finally, Catherine Wolfram (2005) examines the potential efficiencies to be gained from 

market restructuring, if it is done correctly.  She lays out a framework that could be used to 

develop more efficient electricity generation in a wholesale competition market environment. 

In sum, if one considers the points made by Bushnell, Wolak, and Wolfram collectively, 

managed competition might work depending on how it is designed and regulated.  However, 

political constraints due to technical complexity and regulatory fragmentation may make the 

successful adoption and implementation of wholesale competition almost impossible. 

Electrical Engineers 

Meanwhile, research by electrical engineers (Hamoud, 2000; Leevongwat et al., 2008; 

Lin et al., 2006; Nakashima & Niimura, 2002) examines elements of managed competition to see 

if it actually would work.  For example, Gomaa Hamoud (2000) examined the feasibility of a 

large number of transmission transactions taking place at the same time, a requirement of an 

electric utility industry operating under wholesale competition.  He concludes by suggesting that 

his assessment method could be used by independent system operators (ISOs) to determine the 

feasibility of multiple transmission transactions ahead of time, which would allow system 

operators to schedule how and when such transactions occur. Tomoaki Nakashima and Tak 

Niimura (2002) reviewed the organizational structures of such ISOs.  Their findings highlight 

21  Below, I label this as both a regulatory and a constituency crisis because it affected both 
regulatory actors and the public at large. 
 
22  Wolak criticizes FERC for being reactive rather than proactive much like the FPC was 
criticized when regulating the natural gas industry.  (See chapter 3.)  The independent regulatory 
commission design, which tends to mirror to some degree small legislatures, may promote a 
more reactive approach, much as Congress tends to prefer a more reactive approach to oversight 
through fire-alarm oversight (McCubbins & Schwartz, 1984; Volner, 1976).  Congress also has 
encouraged the development of non-profit regulators (independent system operators, regional 
transmission organizations, regional reliability systems, and an electric reliability organization) 
to serve as “fire-alarms” for FERC, allowing the Agency to act as a reactive regulatory backstop 
in some cases. 
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which ISO structure produces the most efficiency and which provides the most protection against 

market manipulation. 

Lin et al. (2006) compared the economic benefits and costs of regional transmission 

organizations (RTOs) and standard market design (SMD)23 in a region to the benefits and costs 

of operating in the region without the RTOs and the SMD.  Their results were unclear about 

whether the economic benefits of RTOs and the SMD outweighed the economic costs of not 

having them.  Finally, Leevongwat et al. (2008) examine the status of electricity market 

restructuring in the United States and whether the use of a particular pricing approach, locational 

marginal pricing,24 led to more competition and lower rates.  The authors found that LMP 

reflected the actual cost of electricity under a managed competition system. 

Taken together, the studies by electrical engineers show that multiple electricity 

transmission transactions at the same time are possible if managed correctly, and the structure of 

ISOs determines their ability to produce efficiently and to protect consumers against market 

manipulation.  Meanwhile, RTOs and a standard market design do not seem to produce 

economic benefits, and the pricing approach in managed competition has limited effects. 

Such works provide some clues about whether managed competition will work 

technically.  This is important because if managed competition will not actually work, FERC 

probably would be blamed and potentially punished by Congress.  Results from these and similar 

studies suggest that managed competition is feasible but does not seem to guarantee the promised 

lower rates, increased competition, or improved reliability.  What this utility structure does do, 

however, is add to the number of actors involved in the delivery of electric service (e.g., small 

power producers and cogenerators) and its regulation (e.g., independent system operators, 

regional transmission organizations, regional reliability entities, and the electric reliability 

organization), providing more targets for Congress and consumers to blame if things go wrong. 

23  The standard market design (SMD) if FERC had implemented it would have established a 
mandatory framework for all of the states to follow in the development of managed competition.  
FERC abandoned SMD due to intense state opposition to managed competition, particularly after 
the California electricity crisis (Joskow, 2005a). 
    
24  LMP occurs when energy supply is determined based upon the lowest possible bid at any 
location (Leevongwat et al., 2008).  Different pricing schemes might lead to very different 
results in a utility industry operating under wholesale competition. 
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Historians 

Scholarship by historians on the electric grid and on changes to electric utility regulation 

also was quite useful for this study.  Richard Hirsh (1999), for example, examines the history of 

electric utilities and changes to utility regulation that eventually resulted in market restructuring.  

Although I disagree with both his analysis of what occurred and his policy prescriptions for 

solving problems with the electric grid,25 he provides an historical record that can be compared 

against other such records to mitigate possible problems of selection bias in my analysis 

(Lustick, 1996).26 

In addition, David Nye (2010) examines the history of power blackouts in the United 

States.  His work is important here because large, prolonged cascading power failures seem to 

have served as one type of crisis that drove Congress to act (see chapters 3, 4, and 5).  In his 

work, Phillip Schewe (2007) provides both an historical review of electric utilities and their 

regulation and a description of how electric utilities operate.  Here, Schewe’s scholarship helped 

confirm historical points other scholars made, and it is useful in understanding how the electric 

grid system works. 

Energy Law 

Scholarship in energy law directs attention to key legal features and dynamics of electric 

utility regulation.  James McGrew (2009) wrote what is considered to be the legal handbook on 

FERC’s legal and regulatory powers over the electric, natural gas, hydroelectric, and oil pipeline 

industries.27  The work carefully highlights important federal court cases; FERC regulations in 

the Code of Federal Regulations (CFR); sections of the Federal Power Act relevant to FERC 

opinions, orders, proceedings, and rules of practice and procedure; and sections of the Interstate 

Commerce, Natural Gas, and Natural Gas Policy acts relevant to FERC.  I relied on this book to 

double check and verify the legal information presented throughout this study. 

25  See chapter 3. 
   
26  To minimize such problems, I have used historical records provided by many of the authors 
cited and reported historical points on which the authors agree. 
   
27  In fact, U.S. Supreme Court opinions have cited material from this book in explaining rulings 
(McGrew, 2009, p. viii). 
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Additional useful legal scholarship includes a work in which Markian Melnyk and 

William Lamb (2006) explored the repeal of the Public Utility Holding Corporation Act 

(PUHCA) of 1935, concluding that the law needed to be repealed.  Like Bushnell (2005), they 

argued that the utility industry had evolved beyond the regulatory structure designed to govern it.  

Melnyk and Lamb contend that FERC must encourage utilities to insulate themselves from the 

financial difficulties of holding companies, and the Agency must be proactive in preventing 

abuses by holding companies that might result in financial problems for the industry. 

Finally, Harvey Reiter (2008) challenges FERC’s financial regulation of wholesale 

competition, arguing that its approach could lead potentially to serious financial problems for 

utilities.  He raises a larger point about the wisdom of relying on FERC to regulate the financial 

elements of the utility industry. 

Summary 

 Overall, the literature this chapter has examined helps explain how and why legislatures 

behave the way they do toward the private electric utility industry in the United States.  This 

behavior manifests itself in the ways state legislatures and Congress design structures to regulate 

utilities.  Major factors that influence the behavior of legislatures toward the private electric 

utility industry include technical complexity, the contentiousness of the policy environment, and 

existing regulatory fragmentation.  Another factor includes political considerations informed by 

ideological, institutional, partisan, and regional concerns.  How legislatures have chosen to 

navigate these different factors has had a direct impact on the regulatory structures designed to 

regulate utilities and have affected how agencies can regulate the electric industry.  Clearly, 

Congress has shaped and constrained the Federal Energy Regulatory Commission.  The 

following chapter will summarize the history of electric utility regulation in the United States, 

providing additional context for congressional behavior and FERC’s responses, during eras both 

of relative calm and in the aftermath of a crisis.  

18 
 



Chapter 3 

History of Electric Utility Regulation 

 Congressional behavior influenced the design of the Federal Energy Regulatory 

Commission, affecting how the Agency can regulate electric utilities.  Most of the scholarship 

chapter 2 examined, however, focuses on snapshots in time; in other cases it is not 

comprehensive enough to reveal what may have occurred over a longer time period that 

influenced changes in behavior.  Events and actions rarely occur out of nowhere; instead, they 

are usually the product of longer and more complicated historical dynamics. 

This study focuses on how and why FERC changed its approach toward private electric 

utilities between October 1, 1977, and December 31, 2006.  Because it is a process explanation 

study (see chapter 4), a well-developed historical context is important as differences and 

similarities unfold and are compared over time.  To better understand the changes in FERC’s 

approach, it is useful to know the regulatory powers the Agency inherited, why those powers 

were established, and how and why they were changed by federal legislation, executive orders, 

and Supreme Court decisions.  This chapter describes the influence of Congress, the presidency, 

and the Supreme Court on the Agency’s regulatory powers over time.  The influence of private 

electric utility activity will be mentioned when it is appropriate.  The chapter begins with a brief 

review of the pre-FERC period, running roughly from 1880 through September 30, 1977.  This is 

followed by a more in-depth review of federal government activity after FERC began operating 

on October 1, 1977. 

Regulatory Eras 

Private electric utility governance in the U.S. generally has gone through four distinct 

eras: (1) an early unregulated history, marked by little regulation, (2) state regulation, (3) federal 

and state regulation, and (4) federal, state, and non-profit regulation.  Most states went through 

these eras.  However, some chose not to regulate private electric utilities until well into the 

1960s28 (Bradley, 1996; Stigler & Friedland, 1962), skipping the second era entirely; those states 

wound up having federal regulation before state regulation. 

Regulation before FERC 

28  These states included Iowa, Minnesota, Nebraska, South Dakota, and Texas (Stigler & 
Friedland, 1962).  Nebraska is a special case because most of its utilities are cooperatives and are 
not privately owned. 
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The First Era: 1880 – 1907 

 The industrial revolution brought a series of unprecedented changes in American life, 

including the need for an efficient energy source to power its growing urban industrial centers 

(Hirsh, 1999; Schewe, 2007; Skowronek, 1982).  Between 1880 and 1890 electricity became a 

viable energy alternative with the creation of the light bulb and the subsequent establishment of 

electric service in cities throughout the country (Bradley, 1996; Hirsh, 1999; Schewe, 2007).29  It 

became even more practical as an energy source with the invention of alternating current (AC) 

systems that could generate, transmit, and distribute electricity over vast geographic areas (Hirsh, 

1999, pp. 12-13; Schewe, 2007, p. 40). 

Urban industrial demand drove rapid growth in the electric utility industry.  Electric 

utilities responded by creating entities designed to self-regulate the industry.  In the 1880s “a 

committee of the Institute of Electrical Engineers” issued standards for electrical equipment to 

“improve quality” and “lower costs” (Bradley, 1996, p. 61).  The industry also formed other 

organizations such as the National Electric Light Association (NELA) and the Association of 

Edison Illuminating Companies, while the National Board of Fire Underwriters assisted in the 

development of safety procedures (p. 61).  The object was to encourage the different utilities to 

work together to ensure the viability of electricity as an energy source and to avoid the problems 

found, for instance, in the railroad industry where different company standards made railroad 

travel exceedingly difficult because of different gauge tracks.  The electric industry also 

established market conservation programs through rate incentives to consumers and “encouraged 

incremental consumption” through “quantity discounts”30 (p. 61). 

 Massachusetts became the first state to regulate electric utilities in 1887; however, the 

state limited its regulatory authority to cases of complaints that could then be investigated 

(Bradley, 1996, p. 65; Stigler & Friedland, 1962, p. 13).  In the meantime, some utility 

executives began a public push for the state regulation of electric utilities as a bulwark against 

excessive competition and over concerns that municipalities would ultimately take over the 

utilities (Bradley, 1996, p. 62; Hirsh, 1999, p. 23).  The executives wanted state government 

legalization of private electric utility monopolies.  In return the states could regulate the utilities 

29  Sources disagree over the exact dates; instead I have provided a date range within which the 
different dates provided by various sources fall. 
 
30  Quantity discounts occur when each additional unit costs less than the first unit. 
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through what the utility officials described as “impartial” regulation.  These executives clearly 

understood that state regulation would be designed to benefit them at the expense of would-be 

competitors and municipalities that would be limited in their ability to take over utilities. 

 Eventually, the utilities were able to convince most states to regulate electric utilities, 

arguing that the industry would be more efficient and consumers would benefit if it were run on 

a monopoly basis with retail rates regulated by the states (Bradley, 1996, pp. 68-69).  Industry 

advocates couched their arguments in the language of natural monopolies, an idea developed by 

professors like Richard Ely and Henry Carter Adams; this perspective saw large uncompetitive 

firms regulated by the states as producing better outcomes for society in the delivery of 

electricity than competitive businesses could31 (Bradley, 1996, pp. 68-69; Hirsh, 1999, p. 18). 

 Meanwhile, the U.S. Supreme Court cleared the way for state regulation of electric 

utilities in Munn v. Illinois [94 U.S. 113 (1877)].  The Court ruled that certain businesses were so 

central to American society that they were “affected with a public interest” and essentially were 

monopolies that could fix prices.  At the time, electricity was clearly viewed as vital to American 

society, so much so that the entire industry was classified like services such as water, sewer, and 

natural gas as a “public utility” even though private companies often provided many of the 

services (Hirsh, 1999, p. 17; Rothbard, 1977).  Implicitly, Munn allowed for the state regulation 

of private electric utilities under three conditions: (1) private electric utilities operated in a state 

where they had been granted monopoly status; (2) the utilities operated solely within the 

boundaries of one state; and (3) electricity was viewed as vital.32  In states where all three 

conditions were met, Munn could be used as a legal justification for state regulation of private 

electric utilities, including the establishment of retail rate schedules.  Later, in Smith v. Ames 

[169 U.S. 466 (1898)] the Supreme Court upheld the right of the states to regulate the prices 

31  The concept of a natural monopoly became highly controversial in academic circles as 
scholars in the Chicago and Austrian schools of economics challenged it (Behling, 1938; 
Bradley, 1996; Demsetz, 1968; DiLorenzo, 1996).  Studies by these economists found that 
utilities were competitive before state regulation, and state regulation did not improve retail 
prices for consumers (Behling, 1938; Bradley, 1996; Demsetz, 1968; DiLorenzo, 1996; Stigler & 
Friedland, 1962). 
 
32  The third condition had already been met for electricity in all states at the time as evidenced 
by its designation as a “public utility.”  
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charged to consumers by a business “affected with a public interest” (U.S. Energy Information 

Administration, 1996, pp. 30-31). 

 In 1905 New York became the second state to establish a utility commission to regulate 

electricity, but it had few rate setting powers, which a state court decision further constrained 

(Anderson, 1980; Bradley, 1996).  In both Massachusetts and New York regulation occurred 

through commissions rather than through direct regulation by state legislatures, though both state 

commissions had few if any rate setting powers (Bradley, 1996, p. 65; Ruggles, 1937, p. 6). 

Over the next several decades elected Progressive leaders continued to push to create 

state regulation of private electric utilities.  Their efforts led to the second era of electric utility 

regulation. 

The Second Era: 1907-1935 

 By 1907 some state legislatures and governors decided they needed to do something 

further to regulate private electric utilities.  New York passed new legislation reorganizing the 

state’s utility commission and creating a separate commission for New York City after an 

investigation by Charles Evans Hughes found that price gouging had occurred in New York City 

due to a relationship between Tammany Hall politicians and private utilities (Anderson, 1980).  

The resulting commissions had members whom the governor appointed, and the governor had 

the power to remove members to get around corrupt government officials in New York City 

(Anderson, 1980).  The law gave the commissions “the power to approve utilities’ issuance of 

stock and bond securities, the right to investigate companies’ accounting books, and the authority 

to establish maximum rates,” and it limited the jurisdiction of the state courts to cases 

questioning whether the commissions had “exceeded their statutory powers” (Hirsh, 1999, p. 21). 

 New York’s move to establish a state public utility commission with the power to 

regulate the rates of private electric utilities seemed to open the flood gates for other states to do 

the same.  By 1934 around 4033 states had created commissions with jurisdiction over the private 

electric utility industry.  Yet, the commissions varied greatly, with some having significantly 

33  This number varies by source. 
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more regulatory jurisdiction and powers than others (Abel, 1999; Gormley, 1983; Stigler & 

Friedland, 1962).34   

Opening the Door to Federal Regulation.  Full-throated federal regulation of private electric 

utilities would not begin until 1935.  However, the federal government took a big step toward 

such regulation with the passage of the Federal Water Power Act of 1920 (P.L. 66-280; 41 Stat. 

1063).  The statute created the Federal Power Commission (FPC)35 as an executive branch 

agency to regulate hydroelectric and navigable waterway projects.  Under the law those wishing 

to own, maintain, operate, or build a hydroelectric or navigable waterway project36 had to get a 

license from the FPC.  Getting and keeping a license meant following the rules, practices, and 

procedures established by the Commission.  Violations could result in fines, and if the violations 

were bad enough they could result in license revocation and the loss of control over the affected 

project (P.L. 66-280; 41 Stat. 1063-1077). 

Utility Industry Consolidation.  Between 1920 and 1935 the private electric utility industry went 

through an era defined by consolidation37 and growth (U.S. Energy Information Administration, 

2000; Abel, 1999; Bradley, 1996; Hirsh, 1999).  From 1917 to 1930 the number of companies 

creating electricity declined from around 4,300 to around 1,600, with nearly 200 utility 

consolidations per year,38 while the number of residential consumers grew from six to twenty 

34  As mentioned earlier, state regulation seemed to benefit private utilities the most.  For 
example, in 1915 state commissions approved close to 90% of private utilities retail rate 
increases (Bradley, 1996, p. 66). 
 
35  The Federal Power Commission is important as a predecessor of the Federal Energy 
Regulatory Commission; FERC inherited much of its authority from the FPC.  Initially, the FPC 
was composed of three commissioners: the Secretaries of War, Interior, and Agriculture (P.L. 
66-280; 41 Stat. 1063). 
 
36  Hydroelectric and navigable waterway projects and equipment subject to FPC regulation 
included locks, dams, water conduits, reservoirs, power houses, and transmission lines (P.L. 66-
280; 41 Stat. 1063-1077).  Here the regulation of transmission lines was limited to lines running 
from a water project.  
  
37  Whether the consolidation occurred as a result of state regulation is part of the debate over the 
natural monopoly concept. 
 
38  According to Abel (1999), between 1900 and 1920 the number of private electric utility 
systems grew from around 2,800 to around 6,500, but that number declined sharply, starting in 
1920 (p. 2).  
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million (Ray, Stevenson, Schiffman, & Thompson, 1992, p. 4).  In 1921 private utilities provided 

94 percent of the total electricity generated (U.S. Energy Information Administration, 2000, p. 

5).  Although the federal government still focused on regulating waterway projects, in 1923 

additional signs appeared of the growing dominance of private electric utilities as nearly a third 

of municipal utilities purchased their electricity from private utilities, an increase of around ten 

percent since 1909 (Bradley, 1996, p. 67).  Municipal utilities that purchased their electricity 

limited their activities to transmission and distribution. 

 Private electric utility dominance began to express itself in this second era with the 

formation of public utility holding companies, companies that “directly or indirectly own, 

control, or hold ten percent or more of the voting securities of a public utility company” (e.g., 

American Electric Power is a holding company; P.L. 74-333; 49 Stat. 806; § 2).  The creation of 

holding companies resulted in a situation in which a handful of companies controlled most of the 

electric service provided in the United States.  By the late 1920s 16 holding companies 

controlled more than three-quarters of all electricity generated in the country (U.S. Energy 

Information Administration, 2000, p. 5; Melnyk & Lamb, 2006, p. 3).   

Furthermore, states could not effectively regulate holding companies because the 

companies engaged in interstate commerce including long distance electricity transmission 

across state lines.  The U.S. Supreme Court denied the states jurisdiction over interstate 

transmission cases in Rhode Island PUC v. Attleboro [273 U.S. 83 (1927)].  In a decision known 

in energy law circles as the “Attleboro Gap,” the Court ruled specifically that states could not 

regulate the interstate transmission of electricity because such transmission involves interstate 

commerce, and state regulation would violate the commerce clause of the U.S. Constitution.  The 

Court did not preclude the possibility of federal regulation (McGrew, 2009, p. 140). 

 Holding companies also had significant knowledge and resource advantages over state 

regulators.  Part of the knowledge advantage came from information asymmetry in the principal- 

agent relationship between insiders working for the companies and the regulators.  This led to 

circumstances where the companies were able to get around existing regulatory constraints 

(Bradley, 1996, p. 79; Hirsh, 1999; Stigler & Friedland, 1962).39  The ability of utilities to 

39  This happened with the accounting practices of the holding companies as they created new 
practices specifically designed to avoid rules and regulations by hiding profits through vertical 
corporate integration (Bradley, 1996, p. 79). 
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manipulate regulatory rules was assisted by the larger budgets the companies had to hire more 

talented experts than the state commissions could hire.  Possibly important as well was the 

revolving door through which regulatory experts may have left the commissions to work for the 

holding companies (Bradley, 1996, p. 79; Hirsh, 1999, p. 45).  Such experts could prove useful 

to holding companies in designing policies to circumvent specific rules and regulations. 

 The ability of state commissions to regulate holding companies may well have been 

hamstrung further by the theoretical underpinnings of state regulation.  State regulation was 

supposed to be impartial and “scientific”; yet in practice it proved to be a subjective enterprise as 

regulators were forced to navigate terms like just and reasonable, fair value, and fair return 

(Bradley, 1996).  State regulation also was designed to encourage the development of large 

monopolies that Progressive policymakers thought could deliver electricity to consumers more 

efficiently (Bradley, 1996; Hirsh, 1999).  Progressives would discover they were mistaken in 

believing that they could control these powerful behemoths once they were created; cozy 

relationships between state regulators and the holding companies began to form, further limiting 

the effectiveness of state regulation (Bradley, 1996; Hirsh, 1999).  

 Finally, the advent of holding companies created an obstacle to the expansion of electric 

utilities into rural areas.  Holding companies were designed to maximize profits for their 

shareholders, and providing electricity to sparsely populated rural areas was seen as a money 

loser (Hirsh, 1999; Melnyk & Lamb, 2006, p. 3).  In response rural residents were forced to rely 

upon the development of municipal government-owned utilities for electric service. 

The Great Depression.  The 1929 stock market crash signaled the start of a national economic 

collapse.  Buried below the headlines was the contributing role that utility holding companies 

played.  Because many of their activities were interstate in nature, utilities were largely immune 

from state regulation, and the federal government did not have an agency to do so.  Part of the 

problem stemmed from how holding companies handled their books to hide both their assets and 

their liabilities (Bradley, 1996; Hirsh, 1999; Melnyk & Lamb, 2006).  Through the manipulation 

of financial records, some holding companies were able to mask significant financial problems, 

resulting in overcapitalization.  As a result they were highly leveraged, simply not worth what 

their balance sheets indicated (Bradley, 1996). 

“Holding companies tended to use a pyramid structure where one company controlled 

others through the ownership of stock.  These firms tended to raise capital through non-voting 
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preferred stock and bonds” (Melnyk & Lamb, 2006, p. 4).  The pyramid structure collapsed 

during the Great Depression, “leading to the bankruptcy of 53 holding companies; 36 utilities 

with publicly held securities went bankrupt as well” (p. 4).  The bankruptcy of these firms sent 

ripples throughout the U.S. economy, causing problems for both investors and utility customers 

and ultimately resulting in congressional investigations and criminal prosecutions (p. 4). 

Change for the Federal Power Commission.  In 1930 Congress adopted legislation reorganizing 

the Federal Power Commission (FPC) into an independent regulatory commission with five 

commissioners appointed by the president and confirmed by the Senate (P.L. 71-412; 46 Stat. 

797).  The commissioners were to be appointed for five year terms that expired on a rotating 

basis; any person selected to fill a vacancy prior to the expiration of a term could only be 

appointed until the end of that term.  Only three commissioners could be from the same political 

party, and none of the commissioners could have any relationship with the utility industry (P.L. 

71-412; 46 Stat. 797). 

Election of 1932.  Franklin Roosevelt saw the malfeasance the utility holding companies had 

engaged in and was a long term critic of their practices well before he ran for president.  As early 

as 1929 he publicly pointed out that the holding companies were overcapitalized, and state public 

utility commissions were incapable of addressing the problem (Bradley, 1996, p. 82).  He hinted 

broadly that if he were elected president he would support federal regulation of electric utilities 

and holding companies (Roosevelt, 1932).  Roosevelt took office with strong Democratic 

majorities in Congress.  Members of Congress and the Administration waited for the results of a 

comprehensive Federal Trade Commission (FTC) study of the electric utility industry, conducted 

between 1928 to 1935, before crafting legislation (U.S. Energy Information Administration, 

2000, p. 5; Bradley, 1996, pp. 83-84; Melnyk & Lamb, 2006, p. 4).  Results of the study led to 

the passage of new federal legislation designed to address the problems the study identified, 

marking the start of the third regulatory era for private electric utilities. 

The Third Era: 1935 – 1968 

 The results of the FTC study served as an indictment of the utility holding companies, 

detailing the problems the companies had caused.  Findings included that holding companies 

had: 

(1) issued securities at an inflated value, (2) charged disproportionate fees for 

construction and management, (3) created paper profits through intercompany 
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transactions, (4) extended their ownership to disparate and non-integrated utilities leading 

to inefficiency and a lack of coordination, (5) used subsidiaries to issue excessive service 

charges, (6) overstated the effect of inflation and intangibles, (7) used their structure to 

evade state regulation, and (8) generally engaged in accounting malfeasance to prevent 

proper public oversight (in Bradley, 1996, p. 83; Melnyk & Lamb, 2006, pp. 4-5).   

In response to the report the President convened a committee to examine issues related to the 

electric utility industry and make recommendations to improve the electric system in the United 

States; Congress held hearings at the same time (Bradley, 1996, p. 84).  Both the presidential 

committee and Congress came to the same conclusion: federal laws needed to be adopted to 

regulate the behavior of holding companies (p. 84). 

President Roosevelt signed the Public Utility Act of 1935 (P.L. 74-333; 49 Stat. 803) into 

law on August 26, 1935.  It contained two titles designed to regulate different aspects of the 

electric utility business.  Title I, known as the Public Utility Holding Company Act (PUHCA; 

P.L. 74-333; 49 Stat. 803-838), gave the Securities and Exchange Commission (SEC) the 

authority to regulate the securities issued by holding companies and their subsidiaries to make 

sure they remained financially sound to protect both investors and electricity consumers (Abel, 

1999; Melnyk & Lamb, 2006, p. 6).  Title II contained three parts that both clarified and 

expanded Federal Power Commission jurisdiction over private electric utilities in what is known 

as the Federal Power Act of 1935 (P.L. 74-333; 49 Stat. 838-863). 

Part I of the FPA made a number of technical amendments to the Federal Water Power 

Act (FWPA) of 1920 (P.L. 74-333; 49 Stat. 838-847, §§ 201-212).  Part II detailed the 

jurisdiction of the Commission to regulate private electric utilities (P.L. 74-333; 49 Stat. 847-

854, § 213).  Specifically, the FPA provided for the federal regulation of the interstate 

transmission and wholesale sale of electricity [P.L. 74-333; 49 Stat. 847; § 213; § 201 (a)].40  

Another provision promoted voluntary regional interconnection and coordination among electric 

energy facilities at the direction of the Commission (P.L. 74-333; 49 Stat. 848-849; § 213; § 

40  Such regulation extended to electricity transactions with foreign countries, principally Canada 
and Mexico.  Furthermore, the FPC was granted the authority to ensure that rates charged by 
utilities for electricity transmission and wholesale sales were “just and reasonable.”  Ensuring 
“just and reasonable” rates meant that the Commission could set and enforce rate schedules, and 
future rate changes required Commission approval (P.L. 74-333; 49 Stat. 851-852; § 205). 
 

27 
 

                                                 



202).  The FPC also was granted emergency powers that it could wield in response to a crisis to 

maintain electricity service [P.L. 74-333; 49 Stat. 849; § 213; § 202 (c)].  Finally, utilities could 

not purchase or sell facilities, buy or sell securities or take on liabilities without first getting FPC 

approval (P.L. 74-333; 49 Stat. 849-851; §§ 203-204). 

Part III of the FPA laid out how it would be administered (P.L. 74-333; 49 Stat. 854-863, 

§ 213).  The Federal Power Commission could require and inspect records and accounts kept by 

utilities (P.L. 74-333; 49 Stat. 854; § 213; §301).  The Commission also could determine the 

rates of depreciation for a utility; it could require utilities to complete reports by certain dates; 

and it could investigate complaints and allegations of misconduct against a utility (P.L. 74-333; 

49 Stat. 855-858; § 213; §§ 302, 304, 306-307).  Finally, under the statute, the Commission41 

could issue rules, regulations, and orders, and legal processes were established for administration 

and enforcement (P.L. 74-333; 49 Stat. 858-862; § 213; §§ 309, 311, 313-317).  

Regulatory Consolidation.  After passage of the Natural Gas Act of 1938 (P.L. 75-688; 52 Stat. 

821), the FPC, and the private electric utility and natural gas industries entered a period of 

regulatory consolidation.  This was marked by relative market and regulatory stability, with 

infrequent federal court cases and statutory amendments to the Public Utility Act of 1935.  Until 

1965 there was general industry and national economic stability and policy consensus (Gormley, 

1983; Hirsh, 1999). 

 Much of the regulatory stability likely came from federal court decisions upholding the 

power of the Federal Power Commission to regulate both private electric utilities and natural gas 

companies.  Relatedly, in Tennessee Electric Power Co. v. Tennessee Valley Authority [306 U.S. 

118 (1939)], the U.S. Supreme Court ruled in favor of TVA’s ability to sell electricity in direct 

competition with a private firm.  After this decision, the TVA would become a major competitor 

of private firms that generated electricity.  Such competition may have provided additional 

reasons for private utilities to follow the regulatory dictates of the FPC, since failure to do so 

might well have led to a nationalized electric grid system. 

41  It is also important to note, because this will become relevant later, that the statute states that 
if there is a conflict in jurisdiction between the FPC and the SEC under PUHCA, the SEC and 
the provisions of PUHCA applied (P.L. 74-333; 49 Stat. 863; § 213; § 318). 
  

28 
 

                                                 



 The Supreme Court issued another decision that would have profound implications for 

how the Commission set both natural gas and electricity rates.42  In Federal Power Commission 

v. Hope Natural Gas Company [320 U.S. 591 (1944)], the Supreme Court ruled that the 

Commission could set natural gas rates through any accounting process it chose as long as the 

resulting rates were reasonable. Essentially, the Court gave the Commission wide latitude in the 

process used to determine what reasonable natural gas and electricity rates would be so long as 

the rates produced were “reasonable.” 

 Congress, however, soon began taking actions that suggested it was not entirely pleased 

with how the Commission was performing.  A sign of possible dissatisfaction appeared with the 

passage of Reorganization Plan No. 9 of 1950 (P.L. 81-920, 64 Stat. 1265).43  The plan 

transferred from the Commission to the Commission chair responsibility for appointments and 

supervision, the distribution of work, and spending [P.L. 81-920; 64 Stat. 1265; § 1 (a)].  The 

law required the Chair to follow general Commission policies, regulatory decisions, findings, 

and determinations [P.L. 81-920; 64 Stat. 1265; § 1 (b) (1)].  Chair appointment of heads of 

major administrative units was made subject to final Commission review [P.L. 81-920; 64 Stat. 

1265; § 1 (b) (2)].  The Commission retained its authority to revise budget estimates and over 

“the distribution of appropriated funds” [P.L. 81-920; 64 Stat. 1265; § 1 (b) (4)].  Finally, the 

statute transferred the ability to choose a chair from the Commission to the president (P.L. 81-

920; 64 Stat. 1265; § 3).  Clearly, the net effect of this law was to assign much of the 

responsibility and accountability for the Commission’s work to one person, the chair. 

In 1952 for the first time in two decades a Republican president, House, and Senate were 

elected, providing the opportunity to see if partisan control made any difference for the 

42  See Robichek (1978) who described how Hope set a legal precedent for how the FPC and 
later FERC would set rates for both natural gas and electricity. 
 
43  Reorganization Plan No. 9 of 1950 was facilitated by the Reorganization Act of 1949 (P.L. 
81-109; 63 Stat. 203).  The 1949 act gave the president the authority to issue a reorganization 
plan for all federal agencies if necessary to improve “execution of the laws,” cut costs, improve 
efficiency, coordinate and consolidate agency functions, eliminate unnecessary agencies, and 
“eliminate overlap and duplication” (P.L. 81-109; 63 Stat. 203; § 2).  Evidently, President 
Truman found that the FPC would operate more efficiently if administration was moved from the 
Commission generally to the Chair of the Commission, and it would appear that Congress agreed 
as evidenced by the passage of Reorganization Plan No. 9 in 1950.  If the Commission had been 
perceived as operating at peak efficiency such a change would have been unnecessary.   
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Commission.  The FPC only saw some small changes in its power and jurisdiction between 1953 

and 1954.  On August 7, 1953, a new law (P.L. 83-210, 67 Stat. 461) went into effect, stating 

that when the sale or transmission of electricity resulting in transmission from or to one state 

across an international border it did not mean the facility involved was a public utility subject to 

regulation under the Federal Power Act.  States in which such facilities were located could 

regulate them as long as doing so did not interfere with Commission jurisdiction (P.L. 83-210, 67 

Stat. 461). 

Beyond clarifying the FPC’s regulatory authority over the electric utility industry, 

Congress also sought to clarify the Agency’s administrative enforcement process.  In 1958 

Congress amended the Federal Power Act (P.L. 85-791, 72 Stat. 947), allowing the Commission 

to change or to keep in place a “finding or order” related to electricity until a complaint was filed 

with a U.S. appeals court (§ 16). 

Cracks at the FPC.  One can speculate that prior to 1960 Congress was not always completely 

satisfied with how the Federal Power Commission performed its duties.  Certainly, one might 

argue that this was the case based upon restructuring of the Agency into an independent 

regulatory commission in 1930, approval of Reorganization Plan No. 9 in 1950, and the 

commissioner succession legislation adopted in 1960.  The 1960 legislation allowed 

commissioners to stay on until their successors could take over or the session of Congress ended, 

whichever came first (P.L. 86-619; 74 Stat. 407; § 2).  This legislation apparently was designed 

to provide more continuity at the Commission by giving the Senate and the president more time 

to replace a commissioner whose term either had expired or was expiring. 

 Before taking office in 1961, President-elect John F. Kennedy asked John Landis to 

conduct a study of the effectiveness of all federal agencies and to report on how each agency was 

performing.  As devastating as the FTC report on the behavior of utility holding companies had 

been nearly a generation earlier, the Landis Report was at least as critical in its indictment of the 

performance of the Federal Power Commission.  First, the Report indicated that in 1959 the 

Agency had a backlog of adjudicatory proceedings that could take up to 13 years to clear up 

(Landis, 1960, p. 6).  Combining the backlogged cases and those it expected to receive in the 

next 13 years, the Agency predicted that even if its staff were tripled it could not become current 

in its proceedings by 2043 (p. 6).  Next, even though both Congress and the Supreme Court had 

greatly expanded the jurisdiction of the Commission,  Congress did not respond by providing 
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more money or authorizing the FPC to hire more personnel (p. 7).  The results were predictable 

as the Agency became flooded with work and did not have the funds or the personnel to deal 

with the increased workload.  This resulted in inaction in many cases, which ultimately cost 

companies and consumers millions of dollars (p. 9).  Furthermore, the Commission suffered from 

overlapping jurisdictions with other agencies (p. 22).  To make matters worse, the chain of 

authority at the Commission was unclear, and the federal courts found that the Commission had 

failed to adequately perform its duties in protecting the public interest in natural gas rate cases 

(pp. 23-24).  Ultimately, Landis concluded that the Agency was an excellent example of 

administrative failure and that it needed to be reorganized in a substantial way as soon as 

possible (pp. 46-47). 

It would be nearly 17 years before Congress actually reorganized the Federal Power 

Commission.  Luckily for the energy industry and consumers, the national economy and the 

overall industry environment were good during this time, so few people outside of the federal 

government seemed to notice the problems engulfing the Commission.  In the late 1960s and into 

the 1970s the industry and consumers would not be so fortunate.44 

Congressional Response to the Landis Report.  In 1962, seeking to decrease FPC’s workload, 

Congress passed a law that reduced the number of hydroelectric projects that needed oversight 

by increasing the amount of horsepower required before Commission approval was necessary for 

alterations, charges, and condition waivers (P.L. 87-647, 76 Stat. 447). 

 However, the President added to the Commission’s workload in 1963, with Executive 

Order 11095 (Kennedy, February 26, 1963) requiring the FPC to engage in emergency 

preparedness preparations.  Emergency preparedness was a major concern at the time  due to the 

Cold War, and federal elected officials believed it was necessary to have plans in place to protect 

American infrastructure both prior to the commencement of hostilities and in response to 

hostility. 

Luck Runs Out – Blackouts.  Throughout much of the 1940s, the 1950s, and half way through 

the 1960s most consumers of electricity and electric utilities enjoyed a period of industry and 

economic stability.  This stability manifested itself in a growing and reliable private utility 

system for most consumers who could rely on energy almost without interruption.  Hidden below 

44  The study will show below that having a capable industry regulator is most crucial during 
times of crisis. 
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this stability were the roiling problems at the Federal Power Commission, which had developed a 

well-earned reputation for fecklessness.  Utilities and consumers, however, were about to face a 

series of problems that would have profound effects on society and the industry that continued 

into the 21st century.  The FPC was simply too weak to mitigate these problems. 

 Technological problems in the private electric utility industry began to appear in a 

dramatic way.  On November 9, 1965, one of the largest power blackouts to ever occur in the 

U.S. happened in the northeastern United States a little after 5 p.m. (Federal Power Commission, 

1965).  The blackout knocked out power for roughly 30 million people over an 80,000 square 

mile area that included virtually all of New York, Connecticut, Massachusetts, Rhode Island, and 

small segments of Pennsylvania and northeastern New Jersey (p. 2).  Also affected were parts of 

New Hampshire, Vermont, and Ontario, Canada.  The blackout was caused when a backup relay 

on a transmission line in Canada malfunctioned, causing a circuit breaker to disconnect the line 

and shift too much power onto the other operating transmission lines, forcing the circuit breakers 

on those lines to disconnect as well (p. 6).  Similar, though somewhat smaller cascading power 

failures had occurred in the Midwestern United States in 1965 (Federal Power Commission, 

1965), and another took place in the Mid-Atlantic states of Pennsylvania, New Jersey, Maryland, 

and part of Delaware in 1967 (U.S. Congress. Senate. Committee on Commerce, 1967).  Some of 

the blame for these power failures lay with the success of the Federal Power Act of 1935 itself, 

which was designed to encourage the development of regionally interconnected grid systems that 

were susceptible to cascading power failures that are not possible with small, unconnected grid 

systems.45 

 Responding to the 1965 northeast blackout, with the approval of the Johnson 

administration, the Federal Power Commission requested the passage of legislation, known as 

the Electric Power Reliability Act of 1967 (S. 1934), to establish regional reliability entities to 

improve system outcomes and to prevent future blackouts (Gent, 1995; Hamilton, 1979).  Had it 

been adopted, the legislation would have allowed the Commission to develop reliability 

standards, to review construction plans for transmission lines, and to require the interconnection 

of bulk power suppliers (Hamilton, 1979, p. 84).  Mindful perhaps of the Agency’s dysfunctional 

45  Cascading power failures are a possibility with large interconnected grid systems because 
circuit breakers and other mechanical devices including computers do not always work properly, 
and human beings often cannot respond quickly enough to prevent such a power failure once it 
begins. 
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history, Congress opted to let the industry develop its own regional reliability entities instead of 

authorizing the FPC to do so.  Once established, the entities signed an agreement establishing the 

North American Electric Reliability Council (NERC) in 1968 to assist private electric utilities in 

greater efforts at coordination designed to prevent future blackouts (North American Electric 

Reliability Council, 2009; Gent, 1995; Hamilton, 1979).  Unlike the early non-profit regulators 

of the pre-regulation era, these non-profits (NERC and the regional reliability entities) almost 

from the start had a more direct relationship with government regulators (Joskow, 2005b). 

Fourth Era 

The Fourth Era before FERC: 1968 – September 30, 1977 

 While the formation of the regional reliability entities and NERC in 1968 in some sense 

marked the beginning of the fourth regulatory era, in other ways the era is defined more 

specifically by three problems.  By 1968 the utility industry, consumers, and various utility- 

related regulatory entities had to cope with technological stagnation, economic problems, and 

environmental concerns (Gormley, 1983; Hirsh, 1999).  Prior to the late 1960s utility technology 

had generally improved (Hirsh, 1999), but by 1968 the industry was in desperate need of new 

thinking and, most of all, new technology to address two other significant and growing problems.   

One such problem was economic stagflation caused by high levels of federal government 

spending on the Vietnam conflict and Great Society programs, which resulted in higher prices 

throughout the rest of the economy and growing unemployment.  Higher prices and 

unemployment occurred as government spending crowded out private sector borrowing, making 

it more difficult and expensive for utilities to gain access to the capital they needed (Joskow & 

MacAvoy, 1975).  Electric utilities require access to lots of cheap capital to fund day-to-day 

operations and to fund research and development projects to create new technologies designed to 

improve efficiency and lower costs (Gormley, 1983).  In the late 1960s and through much of the 

1970s, the utilities simply were not able to raise sufficient capital required to develop new 

technologies, or even in some cases to maintain existing systems (Joskow & MacAvoy, 1975).  

The problem of stagflation was exacerbated by rising fuel prices caused by political instability in 

the Middle East.46 

46  This was demonstrated most vividly by the oil embargo of the Organization of Petroleum 
Exporting Countries (OPEC) in 1973.  OPEC instituted the oil embargo after the U.S. supported 
Israel when attacked by Arab countries in the Yom Kippur (or Arab-Israeli) War.  The embargo 
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In the meantime, urbanization and industrialization had been occurring in the United 

States for well over one hundred years, bringing with them by 1968 both benefits and costs.  

Cost to the physical environment had been largely ignored up until the late 1960s.  This cost was 

illustrated in stark terms to the American public in 1969 when the Cuyahoga River in Ohio 

caught on fire because the water contained so many chemicals from urban and industrial runoff 

(Adler, 2002).  Other events like the publication of Rachel Carson’s book Silent Spring (1962) 

and the Santa Barbara oil spill catalyzed the modern environmental movement in the U.S.  In 

practical terms this placed a political bulls-eye on the backs of private utilities and energy-based 

regulatory agencies as the production and distribution of electricity necessarily meant the 

creation of some pollution.  It became significantly more difficult for utilities to deliver energy to 

consumers without running into environmental roadblocks in the form of new environmental 

laws and lawsuits, resulting in increasing costs (Gormley, 1983; Hirsh, 1999). 

Federal Responses.  When Richard M. Nixon took office in 1969, he and Congress confronted a 

series of environmental challenges.  Congress adopted and President Nixon signed into law the 

National Environmental Protection Act (P.L. 91-190, 83 Stat. 852) to improve national 

environmental quality and to address serious environmental problems.  Not long after the 

enactment of NEPA in 1970, President Nixon issued Reorganization Plan Number 3 (Nixon, 

1970), which created the Environmental Protection Agency (EPA) to oversee and administer 

federal responses to environmental problems and to regulate the behavior of people and 

businesses that engaged in activities that polluted the environment.  Since all utilities have at 

least some environmental impact, the effect was to add one more regulator with jurisdiction over 

utilities in a regulatory setting that Landis (1960) had described as desperately needing more 

coordination and fewer overlapping jurisdictions and clearer jurisdictional boundaries.  In 1970 

and 1972, enactment of the Clean Air (P.L. 91-604, 84 Stat. 1676) and Clean Water acts (P.L. 

92-500, 86 Stat. 816) further extended EPA jurisdiction over utilities. 

caused electricity prices to spike upward as energy prices are sensitive to crude oil prices even 
though most electricity was generated by other fuel sources.  (See Table 4 and Figures 7-9.)  
Between 1973 and 1982 the average price of electricity in the U.S. grew by 55 percent, while 
inflation-adjusted prices rose about 15 percent from 1973 to 1974, about the length of time of the 
embargo; this was by far the largest year-to-year price increase between 1960 and 2011 (U.S. 
Energy Information Administration -- Office of Energy Statistics, 2012). 
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At roughly the same time, President Nixon and Congress continued to make changes to 

energy-based regulatory efforts for electric utilities companies.  Nixon issued Executive Order 

11490 (October 28, 1969) that revoked Executive Order 11095 and restructured the emergency 

preparedness process for electric utilities; the Federal Power Commission was required to assist 

the Department of Interior in the development and implementation of emergency preparedness 

programs.  Then, in 1970 legislation (P.L. 91-452; 84 Stat. 929; § 221) was enacted that 

eliminated the provision in the Federal Power Act that provided immunity to people “attending, 

testifying, or providing records” to the FPC in the course of an agency investigation.47 

In 1973 the Supreme Court addressed matters related to electric utility competition 

including wholesale sales and transmission interconnection.  In Otter Tail Power Company v. 

United States [410 U.S. 366 (1973)] the Court ruled on whether a private electric utility could 

refuse to sell electricity wholesale (“wholesale wheeling”) to proposed municipal utility systems.  

The Court found that the Otter Tail Power Company had violated section two of the Sherman 

Anti-Trust Act by refusing to sell electricity to municipal systems.  This ruling had implications 

for the Federal Power Commission’s regulation of private electric utilities because according to 

the Court the FPC did not have authority under the Federal Power Act to compel a utility to 

wheel electricity to another utility [410 U.S. 366 (1973), pp. 375-376].48  The ruling left open the 

possibility, however, that the FPC could sue a private utility in federal court and get a court order 

47  The eliminated language can be found at P.L. 74-333; 49 Stat. 858; § 213; § 307 (g).  This 
provision was important because when it was in effect people could be compelled to come 
forward to tell the Commission what they knew and to provide whatever information they had on 
any given topic, knowing they could not be prosecuted.  However, after this provision was 
repealed it is difficult to see how the Commission could compel people to come forward with 
information if presenting such information could result in criminal prosecution.  This change in 
the law opened the possibility for violations of the Fifth Amendment right protecting against 
self-incrimination and the assertion of the Fifth Amendment by people who had information 
related to utilities but were afraid to produce the information because it might result in criminal 
prosecution.  Overall, this change in the law is important because one would expect that it made 
Commission investigations far more difficult. 
           
48  According to the Court, the Commission could issue an interconnection order to a utility for 
the purposes of wheeling, but even after such an order interconnection and coordination were 
voluntary [410 U.S. 366 (1973) p. 376].  As Coker (2005, pp. 248-250) points out, the authority 
to compel a utility to provide for interconnection and wheeling was never available to the FPC, 
and FERC did not gain that authority until passage of the Energy Policy Act of 1992 (P.L. 102-
486; 106 Stat. 2915 - 2919; §§ 721 & 722).  
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requiring the utility to sell electricity to another utility.  The Court also contemplated the 

possibility that a federal court could order a utility to engage in electricity wheeling when the 

Commission opposed it but left that potential problem to be decided at a later time (p. 377). 

Reacting to the spiking electricity prices due to the OPEC oil embargo, a 1974 statute 

(P.L. 93-319, 88 Stat. 246) encouraged electric power generating facilities to convert to coal as a 

fuel source.  The law postponed the early phase-out of eligible power plants under section 119 

subsection (i)(1) of the Clean Air Act (P.L. 93-319; 88 Stat. 254-255; § 3) for up to one year, 

even if the owner or operator of such a plant had filed a certification with the FPC and the EPA 

to close the plant.  Additionally, the statute was designed to expedite the construction of facilities 

to import hydroelectric energy by eliminating the requirement that the FPC prepare 

environmental impact statements for the “construction, maintenance, operation, and connection” 

of such facilities under NEPA [P.L. 93-319; 88 Stat. 260; § 7 (d)]. 

By 1975 Congress, responding to a number of problems including stagflation, began to 

seriously consider reforming the Federal Power Commission a decade and a half after the Landis 

Report had made the same recommendation.  Spearheading the effort was Representative John E. 

Moss, a Democrat from California.  In late 1975 and early 1976 Moss, as chair of the 

Subcommittee on Oversight and Investigations of the Committee on Interstate and Foreign 

Commerce, held hearings on the possibility of reforming the FPC (U.S. Congress. Committee on 

Interstate and Foreign Commerce. Subcommittee on Oversight and Investigations, 1976). 

Next, in Federal Power Commission v. Conway Corporation [426 U.S. 271 (1976)] the 

Supreme Court attempted to further clarify the jurisdiction of the Federal Power Commission in 

setting wholesale electricity rates.  The question before the Court was whether the Commission 

could compare a company’s retail rates with its wholesale rates in order to determine if the 

wholesale rates were discriminatory and noncompetitive.  The Court ruled that the FPC could 

compare such rates.  Although this ruling did not expand the Commission’s jurisdiction, it did 

mean the Agency could look at another piece of evidence, retail prices, to determine if a 

company’s wholesale electric rates under the Federal Power Act were just and reasonable. 

Changes started to take place in many areas of federal regulation following the election of 

Jimmy Carter in 1976.  Carter turned out to be a staunch proponent of many new policy 

approaches, some of which he described as “deregulation.” 

Creation of the Federal Energy Regulatory Commission 
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   Congress finally reorganized the Federal Power Commission into the Federal Energy 

Regulatory Commission with the passage of the Department of Energy Organization Act (P.L. 

95-91; 91 Stat. 565) on August 4, 1977.  The reorganization occurred after nearly two decades of 

public criticism of the FPC by federal policy makers and federal judges.49  Important differences 

between the FPC and FERC included that FERC commissioners were legally required to 

demonstrate that they were qualified to hold their positions through extensive knowledge in 

energy policy (P.L. 95-91; 91 Stat. 572; § 204).  Moreover, Congress created FERC within the 

Department of Energy (DOE; P.L. 95-91; 91 Stat. 571-572; § 204), but maintained its status as 

an independent regulatory commission (P.L. 95-91; 91 Stat. 586; § 406).  Furthermore, unlike 

the FPC, presidents could remove commissioners at FERC from office for “inefficiency, neglect 

of duty, or malfeasance” [P.L. 95-91; 91 Stat. 582; § 401 (b)]. Despite an effort to maintain the 

appearance of some independence from the Department of Energy and the elected executive,50 it 

was clear from other provisions in the statute that FERC was supposed to work in concert with 

both. 

Practically, this meant, for example, that the DOE Inspector General was required to 

report to FERC both yearly under normal circumstances, and immediately if administrative 

problems developed at the Department [P.L. 95-91; 91 Stat. 575; § 208 (c) & (d)].  The Secretary 

of Energy could assign regulatory matters to the Commission, including those involving the 

export or import of electricity [P.L. 95-91; 91 Stat. 585; § 402 (e) & (f)].  The Secretary could 

also set time limits for Commission action on the Secretary’s proposals affecting regulations that 

FERC enforced, and the Secretary could intervene and participate in any FERC proceeding [P.L. 

95-91; 91 Stat. 585-586; §§ 403 (b) & 405].  Additionally, if the Secretary of Energy proposed 

actions associated with the transfer of authority from various agencies under certain specific 

sections of the law,51 the Secretary and the Commission were required to agree on the “final rule, 

regulation, or statement of policy” before it was issued (P.L. 95-91; 91 Stat. 586; § 404). 

49  To gain a better sense of FERC’s structure, the responsibilities of its Chair, its general 
operation, and the powers that were transferred to it from the Federal Power Act, see Table 5. 
 
50  Personnel at FERC were not “subject to the supervision or direction” of anyone at the 
Department of Energy [P.L. 95-91; 91 Stat. 583; § 401 (d)]. 
     
51  The statute transferred a variety of energy-based functions from the Federal Energy 
Administration, the Energy Research and Development Administration, and the Interstate 
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Congress designed FERC so that it was not completely independent of the elected 

executive.  Instead, in Lewis’s (2003) terms, Congress lessened the political insulation of FERC 

and increased its political accountability to the presidency through the Department of Energy as a 

way to improve its performance compared to the FPC. 

FERC’s Initial Operations.  FERC had to operate in a policy environment characterized by 

numerous complexities and problems.  The Commission inherited many of FPC’s problems 

including a large volume of backlogged rate increases and licensing requests from the electric 

and natural gas industries, and the need to improve and speed up case management and 

processing of environmental impact statements (U.S. General Accounting Office, 1980, pp. i-

viii).  Among the other challenges FERC inherited were needs to improve managerial 

accountability, regulatory oversight, agency response times, and the accuracy of its data (pp. 73-

74).  Necessary as well was placing greater emphasis on more generic rulemaking (pp. 73-74). 

 In an effort to assist the Agency in dealing with some of these daunting challenges and to 

speed up the transition from the FPC to FERC, President Carter signed Executive Order 12009 

(September 13, 1977).  The Order instructed the OMB director to consult with the Secretary of 

Energy and FERC to expedite the transfer of authority from the Federal Power Commission to 

FERC. 

 As one might anticipate, almost immediately after its creation FERC began to face efforts 

to see if it was up to the task.  For example, in The Narragansett Electric Company v. Edward F. 

Burke et al. [381 A.2d 1358 (1977)], heard by the Rhode Island Supreme Court, the state public 

utility commission challenged the supremacy of the federal government to regulate wholesale 

electricity rates under the Federal Power Act.  The state Supreme Court upheld FERC’s power to 

preempt state regulatory power in regulating wholesale electricity rates under the Federal Power 

Act; the U.S. Supreme Court denied certiorari [435 U.S. 972, cert. denied (1978)].  FERC clearly 

had the ability to regulate wholesale electricity rates when such sales take place through 

interstate commerce. 

National Energy Act of 1978 

Responding to the national energy crisis of the 1970s, Congress enacted the National 

Energy Act of 1978.  The Act contained five different statutes, but only two of them directly 

Commerce Commission to the Secretary of Energy [Federal Law No. 95-91; 91 Stat. 586, 577-
578 & 581; §§ 404 (a), 301 (a) & (b), & 306]. 
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impacted FERC and all private electric utilities: the Public Utility Regulatory Policies (PURPA; 

P.L. 95-617; 92 Stat. 3117) and the Power Plant and Industrial Fuel Use (P.L. 95-620; 92 Stat. 

3289) acts.52 

Public Utility Regulatory Policies Act (PURPA) 

 Citing national security, environmental, and economic concerns Congress adopted 

PURPA to encourage energy conservation, decrease retail and wholesale electricity rates, 

increase the reliability of electricity, improve regulatory efficiency at FERC, and support 

development of small hydroelectric power projects (P.L. 95-617; 92 Stat. 3119; § 2).  The 

primary ways PURPA addressed electricity-related issues was to encourage competition among 

utility and non-utility53 electricity generators and to push utility power plants to rely less on 

natural gas as a fuel source.  In particular the statute carved out protection for small power 

production and cogeneration facilities.  Ultimately, it was up to the Commission to determine 

whether such facilities were “qualifying facilities.”54 

 Unlike some markets with no barrier to entry, a physical barrier exists for non-utility 

electricity generators wishing to compete with utility generators.  The barrier comes in the form 

of transmission lines, which serve as electricity bottlenecks because electricity can only be used 

if it is sold and transmitted over power lines.  As a result, access to transmission lines is vital for 

52  The other three statutes were known as the Energy Tax (P.L. 95-618; 92 Stat. 3174), the 
National Energy Conservation Policy (P.L. 95-619; 92 Stat. 3206), and the Natural Gas Policy 
(P.L. 95-621; 92 Stat. 3351) acts.  Of the five statutes, the three that specifically affected FERC 
were PURPA, the Power Plant and Industrial Fuel Use, and the Natural Gas Policy acts as they 
added directly to the Agency’s regulatory duties (U.S. General Accounting Office, 1980, p. 1). 
 
53  A utility generator is a power plant owned and operated by the same company that owns and 
operates the transmission and distribution lines used to provide electricity within a given 
geographic region.  A non-utility generator is a power plant that is owned by a different company 
than the one that owns and operates the transmission and distribution lines.  
 
54  A “small” power producer has a production capacity of 80 megawatts or less and generally 
uses fuels like geothermal, hydro, solar, wind, biomass, waste, or a combination [P.L. 95-617; 92 
Stat. 3134; § 201; § 3 (17) (A) (i) & (ii)].  Usually cogeneration facilities are fired by natural gas; 
unlike small power producers they produce both electricity and heat (Federal Energy Regulatory 
Commission, 1985, p. 5), and the statute did not specifically limit the size of a cogeneration 
facility as it did small power producers [P.L. 95-617; 92 Stat. 3135; § 201; § 3 (18) (A) (i) & 
(ii)]. 
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any utility, non-utility, state entity,55 or federal entity56 wishing to compete in the wholesale 

electricity generation marketplace. 

Congress, hoping to establish wholesale competition among electricity generators, in 

PURPA gave the Federal Energy Regulatory Commission the authority to issue orders in 

response to applications from qualifying facilities, utilities, states, or federal power marketing 

agencies for transmission access to sell electricity [P.L. 95-617; 92 Stat. 3135-3136; § 202; § 

210].  The Commission could issue an interconnection order to fix transmission problems or to 

increase capacity [P.L. 95-617; 92 Stat. 3135-3136; § 202; § 210 (a) (1)].  However, FERC could 

not issue an order if the transmitting utility was contractually obligated to transmit electricity to 

another utility [P.L. 95-617; 92 Stat. 3137; § 203; § 211 (c) (2) (A)] or if the applicant already 

had the same electricity transmitted under a pre-existing rate schedule [P.L. 95-617; 92 Stat. 

3137; § 203; § 211 (c) (2) (B)].  Orders had to be consistent with state laws and could not 

involve retail sales [P.L. 95-617; 92 Stat. 3137; § 203; § 211 (c) (3) & (4)].  Finally, FERC could 

issue an order terminating or modifying a transmission order for a utility with the application of 

the affected utility [P.L. 95-617; 92 Stat. 3137; § 203; § 211 (d) (1)], or if transmission 

requirements had changed or excess transmission capacity was no longer available to provide the 

service [P.L. 95-617; 92 Stat. 3138; § 203; § 211 (d) (1)]. 

In addition, PURPA expanded the Commission’s authority so that it could exempt 

electric utilities from state laws if doing so promoted the voluntary coordination57 of electric 

utilities to improve reliability and conserve energy [P.L. 95-617; 92 Stat. 3140-3141; § 205 (a)].  

States and non-regulated utilities had to create rules for qualifying facilities following FERC’s 

establishment of a final rule [P.L. 95-617; 92 Stat. 3145; § 210 (f)], and the Commission could 

55  A state entity might include cooperatives, municipal utilities, or some type of state power 
authority. 
  
56  A federal entity might include a federal power marketing administration such as the 
Bonneville Power Administration (BPA) or the Tennessee Valley Authority (TVA). 
57  “Voluntary coordination” includes any agreement among utilities to maximize the benefits of 
facilities and resources in any area [P.L. 95-617; 92 Stat. 3140-3141; § 205 (a)]. 
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take legal action against states and non-regulated utilities that failed to comply58 [P.L. 95-617; 92 

Stat. 3146; § 210 (g) & (h)]. 

PURPA required the Commission to further encourage cogeneration and small power 

production by requiring utilities to offer to sell and to purchase electricity from qualifying 

facilities [P.L. 95-617; 92 Stat. 3144; § 210 (a)].  FERC had to establish reliability standards for 

qualifying facilities, and it had to set rates through procedures similar to those used for utilities 

and that were reasonable for electricity bought from and sold to qualifying facilities [P.L. 95-

617; 92 Stat. 3144-3145; § 210 (b) & (c)].  Qualifying facilities were to be exempted from 

provisions of both state and federal law59 if the Commission determined that exemptions were 

necessary [P.L. 95-617; 92 Stat. 3145; § 210 (e)].  Finally, PURPA mandated that the 

Commission establish an easy and quick licensing process for small hydroelectric power projects 

(P.L. 95-617; 92 Stat. 3156; § 405). 

Power Plant and Industrial Fuel Use Act 

Meanwhile, the Power Plant and Industrial Fuel Use Act (P.L. 95-620; 92 Stat. 3289) 

mandated electric power plants to use coal and other alternative fuels in place of natural gas or 

petroleum in order to lower the price of electricity (P.L. 95-620; 92 Stat. 3291; § 102).  The 

Secretary of Energy could exempt existing and new power plants on a case-by-case basis if in 

consultation with FERC60 it was determined that the fuel mandate could result in reliability 

problems for the electric grid (P.L. 95-620; 92 Stat. 3293; § 103).  The Act prohibited new power 

58  This provision illustrates what some have called coercive federalism (Bowman & Kearney, 
2010; Kincaid, 2001).  In this case federal legislation required states to develop rules to 
encourage the development of qualifying facilities; if they did not, they risked lawsuits filed 
against them in federal court by FERC, a utility, or a qualifying facility. 
    
59  Federal statutes from which FERC could exempt qualifying facilities included the Federal 
Power and the Public Utility Holding Company (PUHCA) acts of 1935. 
 
60  The Act also required FERC to develop rules related to the design capacity of a power plant 
[P.L. 95-620; 92 Stat. 3296; §103 (a) (18) (D)], to collect information from power plant and fuel 
burning unit operators (P.L. 95-620; 92 Stat. 3332; § 711), and to participate in a study of the 
performance of the coal industry (P.L. 95-620; 92 Stat. 3341; § 742). 
    

41 
 

                                                 



plants from using natural gas61 or petroleum as a primary fuel source (P.L. 95-620; 92 Stat. 

3298; § 201).  For existing power plants, the statute created a date after which no plant could 

operate with natural gas as a primary fuel source, and the Secretary of Energy could prohibit the 

use of petroleum as the primary fuel source if other fuel sources were available and could be 

used (P.L. 95-620; 92 Stat. 3305-3306; § 301).62 

The Regulatory Environment after PURPA 

Regulatory Consolidation 

The passage of major pieces of federal legislation usually is followed by a period of 

regulatory consolidation and inactivity by Congress.  This definitely was true after the enactment 

of PURPA.  The Commission saw a consolidation of its authority between 1980 and 1985, 

highlighted by statutes that further shaped its administrative responsibilities and by important 

Supreme Court decisions.  One statute that passed two years after PURPA was adopted gave the 

Commission the authority to exempt small hydroelectric power projects from some or all of the 

requirements of the Federal Power Act (P.L. 96-294; 94 Stat. 718).63  

Election of 1980 and the Reagan Years 

The elections of Ronald Reagan as President and a Republican Senate did not seem to 

produce any notable legislative changes or executive orders for private electric utilities or FERC 

in 1981.  The next important year for the Commission was 1982.  First, the U.S. Supreme Court, 

in Federal Energy Regulatory Commission (FERC) v. Mississippi [456 U.S. 742 (1982)], ruled 

that Titles I and III of PURPA were constitutional under both the Commerce Clause and the 

61  It is important to note that cogeneration facilities are exempted from the fuel requirements of 
this act as most cogenerators were and still are fueled by natural gas [P.L. 95-620; 92 Stat. 3301-
3302; § 212 (c)]. 
 
62  From its days as the Federal Power Commission, FERC had struggled with or at least had 
received considerable criticism for how it handled natural gas regulation.  The Natural Gas 
Policy Act of 1978 (P.L. 95-621; 92 Stat. 3351) supplemented the Natural Gas Act of 1938 and 
included a provision for deregulation for certain categories of natural gas (P.L. 95-621; 92 Stat. 
3369-3371; §§ 121-123). 
 
63  Such exemptions included FERC’s ability to classify a project as a small hydroelectric project 
if it uses natural water features instead of an existing dam without environmental damage (P.L. 
96-294; 94 Stat. 718).  Under the statute FERC could also exempt natural gas from provisions of 
the Natural Gas Act if the particular gas in question had been conserved due to a state residential 
efficiency program (P.L. 96-294; 94 Stat. 749).  
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Tenth Amendment.  Mississippi had objected to the Act’s provisions because they preempted 

state authority and required the states to create regulations encouraging the development of 

qualifying facilities or face the potential of a federal lawsuit.  This ruling meant that FERC could 

continue to enforce PURPA.  The U.S. Supreme Court further encouraged the implementation of 

PURPA in American Paper Institute v. American Electric Power Service Corporation [461 U.S. 

402 (1983)].  FERC had not acted inappropriately or exceeded its authority when it prescribed 

rules to encourage the development and interconnection of qualifying facilities under section 210 

of the Act. 

 FERC had a very difficult and eventful year in 1986.  First, as Garvey (1993) described, 

the Commission was embroiled in an Inspector General’s investigation after a political appointee 

accused of sexual harassment in turn alleged that FERC management had engaged in illegal 

behavior.  The investigation hampered FERC’s abilities to perform it regulatory functions.  On a 

more positive note, the U.S. Supreme Court in Nantahala Power & Light Company v. Thornburg 

[476 U.S. 953 (1986)] affirmed FERC’s exclusive regulatory jurisdiction over interstate 

wholesale electricity rates. 

Congress further complicated the Agency’s regulatory efforts with the passage of two 

bills in 1986.  The first, the Electric Consumers Protection Act of 1986 (P.L. 99-495; 100 Stat. 

1243), required FERC when issuing licenses and permits under the Federal Power Act and 

PURPA to give equal consideration to numerous factors including energy conservation, 

environmental protection, protection of fish and wildlife, recreational opportunities, and energy 

production.  Prior to the Act, the Commission was to make license and permit decisions solely 

based on energy production factors.  The new legislation also gave FERC monitoring and 

enforcement responsibilities over the expanded list of licensing and permitting considerations.  

The second statute (P.L. 99-546; 100 Stat. 3056) amended the Federal Power Act so that 

licensees would not be charged fees for the use of a government dam if doing so met certain 

requirements. 

Democrats Retake the Senate 1987.  Democrats retook control of the U.S. Senate in 1987, and a 

few minor changes to FERC’s regulatory jurisdiction followed.  FERC’s FY 1988 appropriations 

legislation (P.L. 100-202; 101 Stat. 1329-126 & 1329-127) allowed it under certain conditions to 

extend regulations to qualifying facilities using solar energy under the Energy Security Act.  The 

U.S. Supreme Court reinforced its decision in Nantahala in Mississippi Power & Light Company 
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v. Mississippi [487 U.S. 354 (1988)], ruling that state public utility commissions cannot overrule 

FERC power allocations as unreasonable in establishing retail rates.  Meanwhile, Congress 

enacted legislation that allowed the Commission to begin proceedings to determine if rates were 

appropriate under the Federal Power Act; if it found that a consumer overpaid, then a refund 

must be issued by the offending utility (P.L. 100-473; 102 Stat. 2299). 

Consolidation Ends 

End of Reagan Years 

Substantial change occurred for FERC and private electric utilities beginning in 1989 

after President Reagan left office.  Deregulation came to the natural gas industry with the 

enactment of the Natural Gas Wellhead Decontrol Act of 1989 (P.L. 101-60; 103 Stat. 157)64; 

the legislation was passed by a Democratic Congress and signed into law by Republican 

President George H.W. Bush in an effort to lower natural gas prices over the longer term.65  The 

statute eliminated wellhead price and non-price controls on the first sale of natural gas.  Such 

deregulation likely was a welcome development for FERC as the regulation of natural gas 

generally had been a thorn in the Commission’s side, dating back to the days of the Federal 

Power Commission.  This legislation also marked a major exception to Congress’s affinity for 

adding regulatory responsibilities to the Agency. 

Gulf War and Other Issues: 1990-1991 

A number of important events happened in 1990 that had a direct impact on the 

Commission, some of which might be attributed to concerns over the potential rise in oil prices 

as a result of the first Gulf War.  First, Congress increased the terms of FERC commissioners to 

five years and allowed commissioners to serve until a replacement was confirmed or a 

64  Unlike market restructuring for electric utilities, passage of this legislation brought 
deregulation for natural gas.  Deregulation occurs when regulations for a particular product or 
service are diminished or eliminated.  As Griffin and Puller (2005) and McGrew (2009) note, the 
description of market restructuring for private electric utilities as “deregulation” is in fact a 
misnomer.  Griffin and Puller go so far as to suggest that market restructuring was described as 
“deregulation” because it was easier to build public support for deregulation than for mandated 
market competition. 
 
65  Natural gas prices had been regulated since the Natural Gas Act of 1938, and prices rose 
considerably in the late 1960s and early 1970s.  Many policymakers in both parties had come to 
the conclusion that price deregulation for gas produced at the wellhead was worth a try to get 
prices down as regulatory efforts to do the same thing had failed. 
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congressional session ended (P.L. 101-271; 104 Stat. 135).  Next, in California v. FERC [495 

U.S. 490 (1990)], the U.S. Supreme Court sided with the Agency in a case in which California 

had a more stringent set of regulatory guidelines for a hydroelectric project than FERC.  The 

Court found FERC’s guidelines to be controlling.  Legislation later removed the size limitation 

on solar, wind, waste, and geothermal power production and made all facilities eligible for 

qualifying facility designation (P.L. 101-575; 104 Stat. 2834). 

In Arcadia, Ohio, et al., Petitioners v. Ohio Power Company et al. [498 U.S. 73 (1990)] 

the Supreme Court made a decision that ultimately resulted in congressional repeal of PUHCA.66  

The case involved a disagreement between the SEC and FERC over the appropriate price of coal 

for the Ohio Power Company.  The SEC specified a price under jurisdiction provided by 

PUHCA, which FERC then disallowed under the Federal Power Act.  The Court ruled, however, 

that under section 318 of the Federal Power Act when a jurisdictional conflict occurred between 

the FPA and PUHCA, PUHCA and the SEC were controlling. 

Energy Policy Act of 1992 

Responding perhaps to concerns that the Gulf War would result in higher energy prices, 

Congress adopted the Energy Policy Act of 1992 (P.L. 102-486; 106 Stat. 2776), changing 

FERC’s authority in a number of ways.  Most importantly, for the purposes of promoting 

wholesale electricity wheeling, the statute altered FERC’s transmission authority.  Previously, 

under the Federal Power Act the Commission could issue orders to encourage voluntary 

interconnection to improve grid system reliability.  The Energy Policy Act of 1992 amended that 

provision to allow FERC to compel transmission utilities to transmit electricity generated by 

another entity67 [P.L. 102-486; 106 Stat. 2915-2916; §§ 721 & 722; §§ 211 (a) & 212 (a)].  The 

Act also made the Agency responsible for ensuring that the rates charged for wholesale 

transmission services were reasonable, promoted economical generation and transmission of 

electricity, and did not come at the expense of consumers [P.L. 102-486; 106 Stat. 2916; § 722; § 

66  This happened in the Energy Policy Act of 2005. 
 
67  This provision included any entity that generated electricity and requested transmission access 
so it could sell the resulting electricity in the wholesale market (P.L. 102-486; 106 Stat. 2915-
2916; § 721).  FERC also could order any entity defined as a transmitting utility (including the 
TVA and federal power marketing agencies) to provide transmission service [P.L. 102-486; 106 
Stat. 2917-2919; § 722; § 212 (i); P.L. 95-617; 92 Stat. 3139-3140; § 204; § 212 (f)]. 
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212 (a)].  Any FERC orders issued for transmission access had to be consistent with state laws 

[P.L. 102-486; 106 Stat. 2916; § 722; § 212 (g)], and orders could not be issued for retail 

purposes [P.L. 102-486; 106 Stat. 2916-2917; § 722; § 212 (h)].  Additionally, the legislation 

required the Commission to request that transmitting utilities submit information on a yearly 

basis in order to inform potential transmission customers of capacity constraints [P.L. 102-486; 

106 Stat. 2920; § 723; § 213 (b)].  Finally, the Energy Policy Act added enforcement provisions 

that FERC could use if statutory provisions or orders related to wholesale transmission services 

were violated [P.L. 102-486; 106 Stat. 2920-2921; § 725; § 316A]. 

Development of Wholesale Electricity Competition 

 The Energy Policy Act of 1992 created both new industry and regulatory provisions for 

private electric utilities.  One provision promoted the development of stand-alone wholesale 

generators of electricity that were not utilities by allowing them to apply to the Commission for 

non-utility status under federal law (P.L. 102-486; 106 Stat. 2905-2910).  Another provision 

provided for mandatory transmission access making competition among wholesale generators of 

electricity easier (P.L. 102-486; 106 Stat. 2915-2919).  The new provisions were designed to 

encourage wholesale competition among utility and non-utility generators of electricity, and the 

transition to wholesale markets to take advantage of such competition.  

The Rise and Partial Collapse of Managed Wholesale Competition 

The Clinton Years 

Private electric utility wholesale market restructuring reached its zenith during the 

Clinton years, perhaps driven in part by the Administration’s proposal in 1999, known as the 

“Comprehensive Electricity Competition Act” (S.1047/H.R.1828),68 to establish managed 

wholesale electricity competition throughout the country.  Although PURPA and subsequent 

federal legislation such as the Energy Policy Act of 1992 were designed to encourage utility 

market restructuring, they ultimately left it up to the states to decide whether they should adopt 

managed competition (Andrews, 2000; Joskow, 2005a; Ka & Teske, 2002).  Several studies 

(e.g., Andrews, 2000; Ka & Teske, 2002) have found that states were more likely to support 

restructuring if they had high electricity prices and highly professional public utility 

68  This bill never became law.  Even so, legislative proposals sometimes can influence actors 
even if they do not pass. 
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commissions.69  States choosing to opt for managed competition approached restructuring in 

many different ways, with varying levels of success.  Some states, like New York and 

Pennsylvania, created and have maintained managed competition, while others, like California 

and Virginia, had problems with managed competition and abandoned it completely.  Through it 

all FERC developed a reputation among the states as an untrustworthy partner in market 

restructuring, resulting in growing state resistance to the Agency’s pro-competition policies by 

the end of 2000 (Joskow, 2005a). 

The George W. Bush Years 

President George W. Bush took office in 2001 and immediately confronted the ongoing 

California electricity crisis that had started following the state’s failures in restructuring its 

wholesale electric utility markets.  To complicate matters further, FERC Chair Curt Hebert, Jr., 

was under investigation for allegedly having ex parte communications with Ken Lay, the Chair 

of Enron, although Hebert ultimately was absolved of any wrongdoing (U.S. General Accounting 

Office, 2001).70   

The California crisis ultimately was resolved and other issues emerged, starting in 2002.  

The U.S. Supreme Court issued important opinions in two cases involving FERC’s authority.  

The Court ruled in New York v. FERC [535 U.S. 1 (2002)] that the Agency had the authority 

under the Federal Power Act to require a utility to transmit a competitor’s electricity over its 

lines under the same terms that the utility applied to its own transmissions.  Further, FERC did 

not have to require such transmission conditions on bundled retail sales.  This decision allowed 

the Commission to regulate retail sales of electricity if they occur in interstate commerce, though 

FERC generally chose not to regulate such sales and left much of the regulation of such sales to 

the states.  Next, Entergy Louisiana, Incorporated v. Louisiana Public Service Commission [539 

U.S. 39 (2003)] found that a rate tariff FERC had approved preempted state ratemaking 

authority. 

Just after these opinions provided greater clarity to FERC’s regulatory authority, the 

Northeast blackout occurred on August 14, 2003.  It was the largest blackout in history, 

69  See Table 6 listing the states that restructured their electricity markets. 
 
70  Enron played a key contributing role in the problems that developed in the wholesale 
electricity markets in California through its fraudulent activities. 
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involving parts of eight different states71 and roughly 50 million customers, caused when a 

transmission line sagged into a tree in Ohio resulting in a cascading power failure (U.S.-Canada 

Power System Outage Task Force, 2004).  Together, the California electricity crisis and the 

blackout finally forced Congress to act. 

Energy Policy Act of 2005 

In response to the problems identified by Arcadia, the California electricity crisis, and the 

Northeast blackout of 2003, Congress enacted the Energy Policy Act of 2005 (P.L. 109-58; 119 

Stat. 594).  The statute requires FERC to consult with state and other federal agencies and other 

interested parties in the western states to designate corridors for siting pipelines, electricity 

transmission lines, and electricity distribution lines on federal land (P.L. 109-58; 119 Stat. 727-

728; § 368).  FERC also acquired jurisdiction to certify one organization as a national Electric 

Reliability Organization (ERO) to assist the Commission in the development and enforcement of 

reliability standards for transmission systems throughout the United States (P.L. 109-58; 119 

Stat. 941-946; § 1211; § 215).  Moreover, the Act directed the Secretary of Energy to perform 

periodic studies to identify and designate states or areas within states where transmission 

infrastructure was insufficient as national interest electric transmission corridors.  In turn, FERC 

could issue permits for the construction or modification of transmission facilities in those 

corridors (P.L. 109-58; 119 Stat. 946-951; § 1221; § 216).  The legislation required FERC to 

encourage the use of advanced transmission technologies (P.L. 109-58; 119 Stat. 953-954; § 

1223; § 216) and the development of new transmission facilities to meet increasing electricity 

demand (P.L. 109-58; 119 Stat. 958; § 1233; § 217).  Additionally, the Act mandated that the 

Commission establish new rate structures for interstate electricity transmission in order to lower 

costs and to improve reliability (P.L. 109-58; 119 Stat. 961-962; § 1241; § 219). 

When the Energy Policy Act of 2005 repealed the Public Utility Holding Company Act 

(PUHCA) of 1935, it was repealed and replaced with the Public Utility Holding Company Act of 

2005; it eliminated the jurisdictional conflicts Arcadia highlighted.  The 2005 legislation 

required utilities and holding companies to keep all records and accounts open for Commission 

inspection and mandated that the SEC transfer all past records and jurisdiction to FERC (P.L. 

109-58; 119 Stat. 974 & 977; §§ 1263, 1264, & 1273). 

71  It included parts of Connecticut, Massachusetts, Michigan, New Jersey, New York, Ohio, 
Pennsylvania, Vermont, and parts of the Canadian provinces of Ontario and Quebec.   
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Finally, the Energy Policy Act of 2005 required FERC to encourage transparency for 

wholesale electricity and transmission prices through the public dissemination of availability and 

price [P.L. 109-58; 119 Stat. 978; § 1281; § 220 (a)] and to act in concert with the Commodity 

Futures Trading Commission to prevent market manipulation, as had occurred in the California 

electricity crisis [P.L. 109-58; 119 Stat. 979-980; §§ 1281-1283; §§ 220 (c), 221, & 222]. 

Consolidation after the Energy Policy Act of 2005 

As with the other major pieces of energy-related legislation, passage of the Energy Policy 

Act of 2005 was followed by a brief period of regulatory consolidation.  After Democrats 

regained control of Congress in 2007, however, the Energy Independence and Security Act of 

2007 was passed (P.L. 110-140; 121 Stat. 1492).  This legislation promoted the use of clean 

renewable fuels, energy efficiency, and greenhouse gas capture (P.L. 110-140; 121 Stat. 1492).  

It required FERC to study, report, and develop a plan to manage energy demand in all fifty 

states; such a plan might include the use of smart grid technologies (P.L. 110-140; 121 Stat. 

1664-1665, 1784; §§ 571 & 1302). 

In 2008 the U.S. Supreme Court, in Morgan Stanley Capital Group Inc. v. Public Utility 

District No. 1 of Snohomish County, Washington [554 U.S. (2008)], addressed whether utilities 

could renegotiate contracts with power suppliers if electricity prices declined.  FERC had not 

allowed renegotiation because it found that the higher rates in pre-existing contracts were not 

excessive burdens to consumers.  The Court ruled that the Commission failed to prove the 

absence of excessive burdens on consumers due to higher rates.  The Commission had operated 

under a legal presumption, known as Mobile-Sierra [350 U.S. 348 (1956)], that rates established 

in a long-term legal contract were by definition reasonable; the Court questioned this 

presumption because the contract in this case was signed under what respondents claimed to be 

market manipulation.  Ultimately, the Court ruled that FERC needed to re-examine the case, 

looking again at whether the higher rates in the existing contract were excessive and whether the 

petitioners engaged in market manipulation.   

Summary and Conclusion 

 This chapter has provided a comprehensive review of the events and factors that helped 

shape the federal regulation of private electric utilities between 1920 and 2008.  Since the 

Federal Power Commission was the predecessor of the Federal Energy Regulatory Commission, 

discussion began by examining the influences on the regulatory behavior of the FPC, shifting 
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later in the chapter to FERC.  I detailed federal legislation that set out the FPC’s and FERC’s 

powers and examined how those powers evolved over time. Included as well were U.S. Supreme 

Court decisions and executive orders that affected the regulatory jurisdiction of the Commission.  

To serve as a baseline for comparison and to provide additional clarity, discussion in chapter 5 

begins with a description of the Commission’s regulatory powers as they stood just prior to its 

reorganization into FERC in 1977, using elements from both the U.S. Code and the Code of 

Federal Regulations. 

This chapter highlighted several features of the private electric utility industry and its 

regulation.  A recurring theme emanates from both state and federal regulation.  Although state 

and federal governments likely had some influence on the stability of utilities between the 1940s 

and 1965, these governments also seemed to play a role in the negative outcomes that utilities 

and utility consumers later experienced.  Indeed one might argue that state and federal 

government activities were responsible for at least some of the problems.  Examples include the 

creation of public utility holding companies, which caused significant difficulties for the 

industry, consumers, and governments, encouraged by state regulation of the industry, and the 

related phenomena of cascading power failures and growing questions over regulatory 

jurisdiction produced at least in part by federal regulation.  One senses that state and federal 

policymakers frequently were groping in the dark in this issue area when they crafted the 

regulatory regimes for private electric utilities that often created as many problems as they fixed.  

Much of the invective directed at the FPC by Landis, the Supreme Court, and Congress was 

related to how the Commission exercised its regulatory jurisdiction under the Natural Gas Act of 

1938, which relates to electric utilities in cases where such utilities fuel their power plants with 

natural gas.  More recently, FERC has been criticized for how it exercised its regulatory 

jurisdiction over electric utilities, as one saw during the California electricity crisis and in 

Morgan Stanley.  FERC also has been consistently criticized for administrative problems.  The 

result has been the establishment of an energy-based regulatory regime at the state and federal 

levels that appears as largely ineffective, confusing, and in some cases incompetent.  Chapter 4 

suggests why this is the case as I lay out the conceptual framework and research design for the 

study. 
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Chapter 4 

Conceptual Framework and Research Design 

Based on the history of electricity regulation in the U.S. and available scholarship, what 

are the most persuasive explanations for changes in the Federal Energy Regulatory 

Commission’s regulatory approach toward private electric utilities between October 1, 1977, and 

December 31, 2006?  The answer may well lie with Congress, how it responded to crisis, and 

how FERC responded to Congress.72  To explore the extent to which crisis, congressional 

response, and the Agency’s responses are responsible for the Commission’s regulatory changes, 

this chapter introduces the conceptual framework and the research design I employed. 

Discussion begins with how I identified a crisis or crises and then shifts to an explanation 

of why crisis is important and how Congress typically prefers to respond.  Next is a brief 

exploration of why Congress tends to avoid passing legislation related to private electric utility 

regulation unless legislators believe there is some pressing need.  Then, I examine the type of 

legislation (substantive versus procedural) Congress usually adopts in response to a utility-

related crisis and how the type of legislation affects the private electric utility regulatory system.  

Moreover, this chapter highlights the importance of institutional structure in both Congress and 

FERC and how those structures limit and shape how each organization responds to crises.  

Process and punctuated equilibrium theories are introduced as ways of conceiving the crisis-

response relationship.  Finally, this chapter draws together the conceptual framework and the 

methods used to examine how and why the congressional response to crisis is the primary causal 

mechanism driving regulatory changes for private electric utilities at FERC.  

Conceptual Framework 

Crisis Identification 

 I identified the crises by reviewing academic literature, Commission documents, and 

congressional materials looking for events or periods of time those sources labelled as “crises.”  

Since a real or a perceived crisis must exist at least in the minds of some of the regulatory 

participants, the sources provided some indication of whether the public, FERC, or Congress 

perceived the existence of an electric utility-related crisis.  Additionally, financial statistics for 

72  As an independent regulatory commission FERC arguably is more attuned to what Congress 
wants than an executive branch agency under the same circumstances. 
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utilities like electricity rates, debt-to-equity ratios, net operating incomes, and bond ratings were 

used to signal the existence of an actual crisis.  Such crises often were associated with higher 

electricity and petroleum prices or electricity blackouts and frequently were accompanied by a 

corresponding decline in debt-to-equity ratios, a decrease in net operating incomes, and 

deterioration in bond ratings for utilities. 

Why Crisis Matters 

 A careful historical review of congressional policy making for the private electric utility 

industry reveals a clear pattern.  Congress usually does not engage in formal policy making in 

this issue area unless there is a crisis of sufficient size and scope to create the need for new 

policy.73  When Congress does act, its efforts may result in a new policy as much as a decade 

after the first apparent crisis occurs (e.g., passage of the Department of Energy Organization Act 

of 1977).  Undoubtedly, part of the reason Congress responds the way it does to a crisis 

involving private electric utilities relates to its institutional structure.  As Olympia Snowe (1989) 

reminds us, the founders designed Congress to promote debate and public input, not to make 

quick, conclusive decisions.  This may be why Congress often defers and gives a significant 

amount of discretion to the executive branch in the immediate aftermath of a crisis74; over time 

as the crisis fades Congress frequently adopts legislation, scaling back the discretionary powers it 

initially gave the executive branch75 (Crotty, 2003).  Of course, if a crisis is severe enough, it 

may require an immediate response.  At least one study (Hale, Hale, & Dulek, 2006) found that 

73  Sometimes multiple crises must occur involving the same issue (e.g., blackouts) before 
Congress acts.  Note as well that the presence of a crisis does not necessarily mean that Congress 
will act.  Instead, Congress often waits as long as it can before it acts.  By the time Congress 
does act it seeks political cover by giving citizens the sense that legislators are doing something 
to address the problems, even if the response amounts to little more than a “public policy 
placebo.”  Depending on the nature of the focal event or situation, a “crisis” may be identified by 
members of Congress, the public, or FERC. 
  
74  This may explain in part why Congress decided to place FERC within the Department of 
Energy (DOE) when the Commission was reorganized in 1977.  As already mentioned, placing 
FERC in DOE also gave Congress political cover if things went wrong, allowing legislators to 
blame the president and DOE for failures at FERC. 
  
75  The federal courts also tend to give executive branch agencies more latitude to operate in the 
immediate aftermath of a crisis, but as the crisis fades they too begin to issue decisions scaling 
back the power. 
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even the wrong action taken immediately is usually better at mitigating and recovering from the 

impact of a crisis than the right action taken too late (p. 313).  It is simply easier for an executive 

to act under this kind of time pressure than it is for a legislature.  Instead, Congress’s institutional 

design means it is better at investigating a crisis after it happens, critiquing the responses of the 

president and of the agencies involved, and passing legislation to address and correct particular 

elements associated with the initial crisis. 

Scholars also have considered Congress’s unwillingness to create new policies in this 

issue area for reasons that go beyond institutional design.  Considered together, Axelrod (1982) 

and Gormley (1986) produced findings that help in explaining such legislative reluctance.  

Because the policy environment for private electric utilities is so ambiguous, complex, and 

contentious, members of Congress prefer that bureaucrats make most of the difficult decisions.  

Members of Congress usually do not attempt to pass legislation addressing issues related to 

private utilities unless there is a “crisis” and constituents demand that they do something to fix 

the problem.76  Even in response to a crisis,77 Congress often prefers to adopt incremental and 

procedural rather than comprehensive and substantive legislation (Axelrod, 1982; Gormley, 

1986).  Part of this tendency may stem from information asymmetry problems as most members 

lack the expertise to make competent decisions about how private utilities should be regulated78 

(Axelrod, 1982).  Another reason may be members’ desire to avoid angering important political 

constituencies regardless of what policy choice is made (Gormley, 1986). 

Information asymmetry, the need to placate conflicting constituencies, and the perceived 

need to act quickly may explain why legislation passed during times of crisis usually is not well 

thought out and may lead to additional problems in the regulatory system.  Procedural policy 

76  This point highlights why changes in private electric utility regulation occur in fits and starts.  
Snowe (1989) observes that the legislative process may not start unless a problem arises.  Also, 
this congressional crisis-response approach may be reflected in part by members’ preference for 
fire-alarm oversight (McCubbins & Schwartz, 1984). 
 
77  As chapter 3 showed, there usually is a lag between the outbreak of utility-related crisis and a 
congressional response. 
     
78  Legislators may recognize that their lack of expertise in the past has created problems for both 
FERC and the system designed to regulate private electric utilities.  Such recognition might 
explain why members often appear to be groping in the dark in this issue area and their reticence 
to create new policies that may result in more problems. 
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changes often result in regulatory overlap or underlap as new actors and devices are added to the 

existing system.  Rather than serving as the basis of a new regulatory arrangement that would 

replace the existing regime, the additions end up in competition and sometimes conflict with 

existing regulatory elements (Gormley, 1986).  Complexity is added as each time there is a crisis 

new interests are able to enter the hybrid network,79 making consensus nearly impossible as each 

interest fights for influence over regulatory decision-making (Axelrod, 1982).  In this context 

Congress expects bureaucrats at federal agencies, more particularly FERC, to address regulatory 

issues related to private utilities; if they fail, the bureaucrats and the agencies will be blamed and 

possibly sanctioned.80 

Congress, due in part to institutional design and politics, clearly prefers to defer to federal 

agencies in the immediate aftermath of a crisis and then to act in retrospect.  Meanwhile, federal 

independent regulatory commissions seem similarly ill-suited to act in the immediate aftermath 

of a crisis.  Perhaps, one should not be surprised by the inability of commissions to react to a 

crisis as they are designed in some ways to resemble small legislatures.  Volner (1976) reported 

that by the early 1970s public perceptions grew that the commissions were costly, ineffective, 

slothful, and generally ignored due process and the public interest (p. 285).81  To some extent, 

this perception may have been produced by some of the mechanisms Congress put in place to 

address Constitutional questions (see Rohr, 1986; Volner, 1976) raised by the existence and 

operation of the independent regulatory commissions themselves.  As Lewis (2003) notes, 

conceptually the strength of the commission structure results from the political insulation from 

79  I use the terms “regulatory mosaic” and “hybrid network” interchangeably to refer to a system 
in which numerous actors influence how utilities are regulated.  As chapter 2 mentioned, the 
entrance of new interests and regulators into the hybrid network has the benefit of preventing 
regulatory capture, and they can serve as a check on the power of other actors involved in the 
network. 
   
80  These sanctions can come in the form of agency budget cuts, committee hearings, and new 
legislation; in some cases they can result in the elimination of an agency, as occurred with the 
Federal Power Commission in 1977 (Fremeth & Holburn, 2012, p. 137; McCubbins, 1985, p. 
728). 
 
81  Similar complaints were made specifically about the Federal Power Commission (see chapter 
3).  Although this may or may not still be the perception of commissions generally, it does help 
explain why the FPC was reorganized into FERC.  
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presidential administrations it provides to regulators, allowing for continuity in policy 

administration to some extent protected from the vagaries of election results (pp. 3, 21-22).  Even 

so, when Congress designs the structure and authority of commissions, it must keep a delicate 

balance between providing some insulation from elected officials and acknowledging the need 

for public accountability.  So, on one hand Congress has granted commissions broad delegations 

of regulatory authority, but on the other it has sought to check the commissions’ power by 

placing them into broader regulatory frameworks defined by regulatory underlap and overlap.  

Congress has sought to constrain the commissions further by giving executive branch officials 

the ability to oversee the commissions in certain circumstances82 and by requiring the 

commissions to follow the processes and procedures established under the Administrative 

Procedure Act of 1946 (P.L. 79-404; 60 Stat. 237; Volner, 1976, pp. 298-299).  Finally, of 

course, federal courts can check commission decisions. 

Essentially, then, federal commissions operate within a well-recognized set of acceptable 

approaches to regulation.  It is difficult, however, to see how such rule-bound organizations 

could possibly be nimble enough to respond to a crisis effectively.  In the late 1970s Congress 

clearly determined the Federal Power Commission could not so respond.  Like Congress, the 

federal commissions are not designed institutionally to excel at crisis response.  This may help 

explain why many considered the commissions to have failed (Volner, 1976) in response to the 

challenges of the 1970s, requiring either substantive reform or outright abolition.  Instead, the 

commissions seem better suited for the implementation of basic regulatory functions like the 

issuance of licenses where they have the time to follow acceptable regulatory procedures. 

Operating in a Hybrid Network  

Once Congress responds to a crises involving electricity, it then is up to administrators at 

FERC to determine how to implement those decisions.  In the process of developing an 

implementation strategy FERC administrators must consider several crucial factors.  First, they 

must stay within the boundaries of what Congress wants.  Congress can establish those 

boundaries by passing legislation, making informal requests to the Agency,83 increasing or 

82  This was particularly the case for FERC, lodged within the U.S. Department of Energy. 
 
83  Such requests can occur at hearings where members ask agency administrators to respond to 
problems, in letters, through telephone conversations, and through other forms of personal 
contact. 
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decreasing agency budgets, and increasing or decreasing staff size.  Such actions provide cues to 

FERC about how it should regulate private electric utilities. 

A second factor that FERC must consider when developing or refining an implementation 

strategy to regulate private electric utilities is the larger regulatory network in which it is 

embedded.  These arrangements include a plethora of local, state, and federal regulatory agencies 

scattered throughout the country, with which FERC shares authority.  Some of those entities 

include the Securities and Exchange Commission (SEC), the U.S. Department of Energy (DOE), 

the U.S. Commodity Futures Trading Commission  (CFTC), and state public utility commissions 

(PUCs); other local, state, and federal agencies also may be involved in certain circumstances 

(U.S. Congress. House. Committee on Energy and Commerce. Subcommittee on Oversight and 

Investigations, 2008; McGrew, 2009; Congressional Research Service, 1991).  Beyond 

governmental regulatory actors, the regulatory network also contains private electric utilities, 

interest groups (including environmental, consumer, and utility industry interests), small power 

producers, cogenerators and non-profit regulators. 

It also is important to recall that both existing regulatory arrangements for private utilities 

in Table 1 are highly interdependent on a number of actors to achieve policy success.84  This 

interdependence suggests that if profound disagreements occur among the different entities they 

may well result in regulatory failure.  One source of failure might be that different agencies with 

overlapping jurisdictions decide to adopt inconsistent regulatory standards that end up being 

detrimental to the public interest (Volner, 1976, p. 294).  Another potential source of failure 

might involve one agency shirking its regulatory responsibility and deferring to another agency 

with which it shares regulatory responsibility over a particular policy matter (p. 295).  

Regulatory underlap also is likely to produce failure if no entity takes appropriate measures to 

fill a regulatory void or if attempts at formal or informal regulatory coordination are ineffective 

(p. 298).   

As a result, FERC cannot change how it regulates private electric utilities without getting 

other network actors to accept the new approach through either formal or informal mechanisms.  

Such mechanisms then could be used to establish more consistent regulatory standards between 

 
84  Even though the newer regulatory system seeks to limit the influence of state-level actors, it 
still relies upon the successful interaction of federal elected officials, federal agencies, non-profit 
entities, private electricity producers, and private electric utilities.  
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and among regulatory actors and to encourage their participation throughout the entire regulatory 

process.     

Theoretically, then, FERC operates in what Hult and Walcott (1990) would describe as a 

“hybrid network” where the policy environment is characterized by ambiguities, conflicting 

values, incrementalism, conflicts between agencies, regulatory fragmentation, complexity, and 

“operating room politics” (Axelrod, 1982; Gormley, 1983, 1986).  The network has evolved over 

time in response to both congressional and agency actions and happenstance.  The network is 

composed of a variety of interested actors including government agencies, interest groups, small 

power producers, cogenerators, utilities, and non-profit regulators that often disagree over the 

proper regulatory approach for utilities.  Due to regulatory fragmentation and the sheer number 

of actors involved, jurisdictional issues (e.g., the interstate distribution of electricity) abound that 

are often resolved by bargaining among the interested actors, since Congress has not always 

provided clear jurisdictional boundaries among the regulatory entities (Axelrod, 1982; Volner, 

1976).   

Applying Process and Punctuated Equilibrium Theories 

Since FERC was created in 1977, a repeating process has unfolded in which crises have 

occurred involving private electric utilities, public pressure eventually pushes Congress to act, 

and FERC then changes its regulatory approach to the utilities.  In some policy arenas (e.g., 

national defense), Congress tends to act more proactively, creating policies to address issues 

during periods of both stability and crisis.  In private electric utility regulation and policy arenas 

like it (e.g., power plant siting, hazardous waste regulation, and nuclear licensing), however, 

where Congress engages in fire-alarm oversight due to the contentiousness and complexity of the 

policy environments, a process of crisis and legislative response is typical (cf. Gormley, 1986, p. 

600).  In such policy environments Congress generally limits its formal policymaking efforts to 

crisis response.  For utilities this has meant legislative responses to several small crises at once or 

to one major crisis driven by constituent demands to act. 

To explore the study’s central concern with congressional influence on FERC’s 

regulatory changes toward private electric utilities, I applied an approach informed by process 

theory (see, e.g., Pierson, 2000).  Such theory can be used to help trace how and why FERC 

changed its regulatory approach toward private electric utilities from crisis to crisis.  Process 

notions are appropriate in this case because Congress and FERC seem to be engaged in an 
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ongoing relationship in which the former responds to crises and then the latter responds to 

Congress.  This process has resulted in the emergence and maintenance of the two different 

regulatory approaches to private utilities introduced in chapter 1. 

 In process theory the timing and sequence of events matter because events often serve 

both as limiting factors on future policy choices and as influences on outcomes (Kay, 2005; 

Langley, 2009; Pierson, 2004).  In the case of private electric utility regulation, for example, 

state governments regulated private electric utilities first; because of that they view the industry 

as their regulatory turf and have been loath to cede their powers to the federal government 

(Joskow, 2005b).  This places FERC in a difficult position as a federal regulator because the 

states view it with suspicion. 

Additionally, regardless of their perceived importance events can have significant 

consequences (Pierson, 2000).  In the case of private electric utility regulation events clearly 

have mattered.  Some energy-related problems resulted, for example, in the reorganization of the 

FPC into the FERC.  Another illustration occurred after the California electricity crisis, as many 

other states reconsidered their support for wholesale electricity market restructuring.  This 

reinforces another point of some process theories: future policy choices often are limited by past 

choices as successes are likely to encourage adherence to a particular policy because of positive 

feedback.  Failure is likely to trigger a new policy approach when the failure is of sufficient size 

and scope to overcome “lock-in” to the previous approach (Pierson, 2000, 2004). 

This also highlights the central concepts associated with punctuated equilibrium theories 

in which periods of stability and policy incrementalism are interrupted by short bursts of 

dramatic change triggered by failure ("crises"; Baumgartner & Jones, 1993; Gould, 1985), with 

the crises serving as punctuations.  This evidently has resulted over time in the establishment of a 

new equilibrium through congressional actions and FERC’s responses, characterized by ongoing 

variations in the nature and extent of wholesale electricity competition among the states 

(Baumgartner & Jones, 1993, p. 10). 

Elements of the federal effort to create the post-1968 regulatory approaches to private 

utilities might be described as instances of path dependence.  For example, some states might 

have resisted the newer system because they were locked-in to features of the older system that 

they were unwilling to give up.  Although path dependence probably has some merit as federal 

policy generally has shifted toward market restructuring, movement toward the new arrangement 
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has not been uniform or linear.  Partisan and regional politics and other factors like uncertainty 

for policymakers, illegal activities by market participants, financial difficulties for utilities, and 

electricity rates have mitigated the move toward the newer approach, contributing to the 

persistence of the two arrangements. 

Part of the difficulty of applying path dependency more broadly to this case also stems 

from the observation that it is an empirical category rather than a theory (Kay, 2005).  Instead of 

following an inevitable path, Congress seems to have engaged in a sort of meandering 

incrementalism without a grand plan or vision, responding to crises on a case-by-case basis using 

fire-alarm oversight.  This sort of response can be explained in part by a shift in tone toward 

private electric utilities beginning in the mid-1960s due to crises, leading to the disintegration of 

the New Deal era policy monopoly (Baumgartner & Jones, 1993), as an expanded set of actors85 

began to influence how the industry was regulated.  One can argue that Congress opened the 

regulatory process up to many interests and added many regulatory actors to avoid any interest 

from gaining too much influence over regulatory outcomes; this in turn led the entire regulatory 

system to become so unwieldy that it is difficult to manage.  Such an approach may make sense 

to legislators as a way to address problems in an issue area fraught with high levels of hostility 

(Gormley, 1986), but it also has produced policy fragmentation, stove-piping, and policy 

conflicts among different agencies, interests, and levels of government. 

Conceptual Applications 

 In the broadest sense, this study examined whether, how, and why FERC changed its 

regulatory approach to private electric utilities between 1977 and 2006.  I contend that it has 

changed and that the genesis of such changes has been Congress’s responses to crises.  Such 

crises generally have fallen into three categories: (1) damage to the physical environment, 

brought about by the activities of private electric utilities; (2) economic, triggered by rising oil 

prices86; and (3) reliability, produced by large and relatively long-lasting power outages or 

blackouts.  The study examines four crises (the periods of stagflation 1977-1982, rising oil prices 

85  This larger set includes non-profit regulators, state and federal environmental agencies, and 
interest groups.  Some of these actors, particularly government agencies, entered the network 
through explicit government actions, while others, especially interest groups, were able to gain 
access to the network during times of crisis (Axelrod, 1982, p. 154). 
   
86  See Figure 7.  
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in 1990 due to the Gulf War, the California electricity crisis 2000-2003, and the Northeast 

blackout of 2003), Congress’s responses to them, and how FERC reacted to these legislative 

responses.  It seeks to explain why at some points between 1977 and 2006 Congress strongly 

encouraged private utilities and state governments to opt for features of the newer regulatory 

approach, while at other times private utilities and state governments had more leeway to operate 

at least partially under the older regulatory arrangements. 

To examine how and why FERC changed its regulatory approach for private electric 

utilities several times from 1977 to 2006, one must consider congressional and other influences 

on the decision-making abilities of those working at the Agency.  Meanwhile, process theory 

suggests the importance of examining when crises occur and the possibility that crises can have 

significant consequences.  I contend that Congress tends to push harder for fuller implementation 

of features of the new regulatory model right after a crisis, while it gives more leeway to state 

governments and private utilities in times of greater perceived calm, as one might expect based 

upon notions of punctuated equilibrium (Baumgartner & Jones, 1993; Gould, 1985).   

Key Causal Mechanism:  Processes are made up of interconnected events and actions that take 

place at different points in time.  Efforts to fashion process-based explanations involve 

identifying the mechanisms that link events to actions (Vayda, McCay, & Eghenter, 1991).  An 

historical review of private electric utility regulation indicates that the existence of a crisis or a 

perceived crisis has led to and reinforced the existence of two regulatory approaches comprised 

of differing features for private utilities and state governments, since Congress has been reluctant 

to select one completely over the other.  These crises provide incentives to members of Congress 

to act, as they feel the need to respond to public pressure demanding a federal response. 

The congressional response to crises -- a crisis-response relationship -- serves as the 

primary causal mechanism driving how and why FERC changed its regulatory approach for 

private electric utilities several times from 1977 through 2006 (see Figure 10).  In turn FERC’s 

changes reflected and contributed to the existence of two regulatory approaches to private 

electric utilities and the states.  Theoretically, crises serve as punctuating or focusing events, and 

legislative responses result in changes by FERC that establish a new equilibrium for utilities and 

state governments somewhere between the two regulatory arrangements as ongoing variations 

occur in the nature and extent of wholesale electricity competition among the states.  During eras 

of perceived calm FERC tends to make small incremental regulatory changes, while ongoing 
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variations among the states result from state-level regulatory changes or from changes happening 

in the electric utility industry itself.87  The connections among events and actions occur as the 

crisis-response relationship repeats: a crisis results in a legislative response and the response 

changes how FERC regulates private utilities, producing a new equilibrium for utilities and 

states.  When the next crisis or crises develop the crisis-response relationship repeats, resulting in 

another new regulatory equilibrium for utilities and state governments; 

Figure 10: Crisis-Response Relationships – also in appendix      

          

 

          Equilibrium 

Crisis     Congressional Response      FERC Response     Network Response     State Variations 

 

 

 

Finally, it is important to recognize that feedback occurs throughout the entire process, 

and it flows in both directions, shaping the equilibrium and the crises.  Those involved include 

the public, Congress, FERC, and other actors in the hybrid network.  The public provides input 

to Congress through letters, telephone calls, emails, tweets, and town hall meetings in response 

to a crisis, prompting Congress to act.  Congress responds through, for example, hearings, 

constituent communications, and the passage of legislation.  Congress communicates with FERC 

through proposed and enacted legislation, hearings, and formal (e.g., official letters) and 

informal (e.g., telephone calls, text messages, and emails) communications.  In turn FERC 

provides feedback to Congress by drafting legislation and through oral and written testimony.  

The public and FERC provide feedback to each other through public hearings when FERC 

considers the development and implementation of a new rule or order.  Similarly, other members 

of the hybrid network use similar methods to provide and to receive feedback from other actors. 

I am not suggesting, however, that the rolling decision process involving FERC always 

occurs in the aftermath of a crisis; nor am I claiming that the relationships in Figure 10 always 

87  Here, punctuated equilibrium ideas help explain the congressional response to crisis and 
FERC’s reaction to congressional actions.  They also explain why absent a crisis and a 
congressional response FERC tends to make incremental changes.  Such ideas need not account 
for ongoing variations among the states. 
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are linear.  Instead, I argue that the rolling decision making process tends to occur after a crisis of 

a particular type, size, and scope, which produces varying kinds of relationships. 

My focus is on the cases where FERC changed its regulatory approach to private electric 

utilities the most, and those cases seem likely to involve a rolling decision making process.  I 

note other instances that do not manifest such a decision making process.  In exploring the 

operation of the crisis-response mechanism, I expected that the nature of specific crises shaped 

FERC’s regulatory approach toward private electric utilities.  The type, size, and scope of a crisis 

or crises help explain if, when and how Congress responds. 

One type of crisis – which might be labeled a “regulatory” crisis – occurs when it is 

limited to government agencies or particular levels of government.  An example occurred after 

Ohio Power Co. v. FERC [954 F.2d 779 (D.C. Cir.), cert. denied, 113 S. Ct. 483 (1992)], which 

held that only the SEC could regulate utility holding companies.  Yet the SEC was unprepared to 

take on such a task, while the Court prevented FERC from fulfilling the mission for which it was 

designed.  Neither agency was happy with the decision.  Both agreed that FERC should regulate 

electricity rates for utility holding companies and requested congressional action for more than a 

decade to fix the problems the decision identified. 

Another type of crisis (a “constituency” crisis) directly affects important congressional 

constituencies.  An example of such a crisis is a blackout caused by the failure of electrical 

equipment unrelated to regulatory practices; such cases happen frequently when people lose 

power due to extreme weather events like strong thunderstorms or a hurricane.   

It is possible for a crisis to be both a regulatory crisis and a constituency crisis.  The 

California electricity crisis was such an example: it involved regulatory problems at both the 

state and federal levels, and it affected electricity services and rates for consumers throughout 

much of the state.  A constituency crisis might be expected to make Congress or state legislatures 

(as in the case of California) more likely to act and to act faster than in solely a regulatory crisis 

because a constituency crisis typically affects more voters.   

The size of a crisis also may be important.  The broader the impact of a crisis the more 

people it affects, the more likely and the more quickly Congress would be expected to act. 

Finally, the scope or duration of a crisis likely is relevant.  One would expect Congress to 

act more frequently the longer a crisis persists as the length of a crisis animated more voters to 

demand a response. 
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Once Congress decides to act, it has several tools at its disposal.  It can pass legislation,88 

hold hearings, ask administrators to address the problem, request that the industry solve the 

problem, increase or decrease the budget of an agency, or change the staff size of an agency.  

Congress also may decide to use a combination of tools at the same time for one or more 

agencies, other levels of government, and several different organizations to address the crisis.  It 

also can create new agencies through legislation, or it can eliminate agencies that have not 

responded adequately to the problems.   

These congressional responses can be classified as incremental, procedural, 

comprehensive, or substantive.  An incremental congressional response occurs when a series of 

small changes are made over time.  A procedural response takes place when Congress decides to 

change how an agency or a regulatory system is structured, which can result, for example, in the 

creation of new agencies or the reorganization of an existing agency.  A comprehensive response 

appears if, for example, Congress decided to make significant changes in how an agency or a 

regulatory system operates.  Finally, a substantive response would occur if Congress decided to 

repeal an existing regulatory model and replace it with a new model. 

I hypothesize that the contentious nature of the policy environment for private utilities 

also will help shape the nature of congressional responses.  Congress will most likely rely mainly 

on incremental and procedural responses to address most private electric utility crises as it seeks 

to minimize diverse sources of opposition.  Similarly, Congress will resort to comprehensive 

policy responses only in the case of large, longer lasting constituency crises.  Due to the 

conflictual nature of the policy arena, it likely will avoid substantive responses to skirt or at least 

mitigate some of the potential political repercussions of creating new public policies for utilities. 

FERC’s Response.  After Congress identifies and reacts to a crisis, it then is up to FERC to 

figure out how it will implement any changes Congress mandates.  If the Commission were the 

sole regulator of utilities, it could implement new rules and regulations after the notice and 

comment period for utilities and other interested actors.  Yet the Agency exists in a hybrid 

network with many other regulatory actors with which it shares power.  As a consequence FERC 

must not only consider the changes Congress wants but also determine what the other regulatory 

88  Such legislation might create a new agency, delegate more authority to existing agencies, or 
institute new requirements for the industry. 
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actors will accept before it implements regulatory changes.  This requires a particular set of 

leadership and management89 skills for those working at the Commission who must gain 

acceptance of, or at least a lack of opposition to, new proposed rules from other regulatory 

entities through bargaining.  Leadership and management have shaped how the Agency has 

changed its efforts to regulate private utilities over time, constrained by bargaining with other 

regulatory actors in the hybrid network. 

A series of internal factors also likely influence FERC’s response.  How the Agency 

decides to change regulatory elements for private utilities rests in part on the effectiveness of its 

capacity to cope with other actors in the hybrid network.  Some of that effectiveness is 

influenced by whom the president nominates to serve as commissioners and appoints to fill the 

top management positions at the Agency.  Congress also has a role to play in the effectiveness of 

the Agency by determining its staff and budget size as well as its statutory authority. 

Expectations 

In sum, I argue that FERC changed its regulatory approach to private electric utilities 

several times between 1977 and 2006 mainly because of congressional responses to crisis.  

Additionally, how FERC chose to change its approach toward private utilities was shaped by the 

hybrid network in which it operates as well as by internal factors influenced by the president and 

Congress.  The congressional response to crisis varies with the type, size, and scope of the crisis 

and is constrained and enabled by the prevailing policy environment.  Congressional responses 

may be incremental, procedural, comprehensive, or substantive, while FERC’s leadership and 

management, staff size, budget, and the hybrid regulatory network also influence its response.  It 

also is likely that FERC’s responses provide feedback into the crisis-response relationship. 

Research Design and Methodology 

While the previous section provides a way to explain why the changes to private electric 

utility regulation occurred the way they did over time, this section describes how the research 

was done.  Specifically, it justifies the boundaries of the study and the time period of the work, 

describes the selection of crises, includes a description of indicators, and provides a 

89  “Leadership” occurs as commissioners, office directors, and other high ranking officials at 
FERC guide other members of the hybrid network toward some acceptable regulatory change in 
light of a crisis.  “Management” takes place when FERC staff direct the implementation of any 
newly agreed upon regulatory standards. 
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comprehensive list of data sources and methods employed.  The section concludes by describing 

the ethical and political considerations and the limitations of the scholarship. 

Boundaries 

One major problem that occurs whenever electric utility regulation is examined is how to 

bound the study to make it doable.  So many actors and issues are involved in the regulatory 

process that it is not possible to discuss all of them, even in a book length study.  To overcome 

this problem, I was forced to make some difficult decisions.  This study examines only private 

electric utilities; it focuses on the era 1977 through 2006; it emphasizes the energy-based 

regulatory structure for private electric utilities; and it examines whether, how, and why FERC 

changed its regulatory approach to private utilities after Congress responded to utility related 

crises.            

Time Period 

To provide a sense of the broader historical context, Chapter 3 discussed the origins of 

FERC’s regulatory authority, beginning with creation of its predecessor, the Federal Power 

Commission, in 1920.  The study’s primary focus is the four crises (detailed below), tracing 

FERC’s responses to congressional policy responses to each crisis that occurred between 1977 

and 2006.  This time span was selected because FERC began operating on October 1, 1977, and 

2006 marked one year after the Energy Policy Act of 2005 was passed.  Moreover, several years 

have passed since the end of 2006, providing a more complete and potentially more accurate 

record of the changes FERC made to the private electric utility regulatory system and why it 

made them. 

Case Selection and Description 

I began by looking at each crisis, then for indicators of a congressional reaction, and 

finally for responses from FERC to whatever Congress decided to do.  The “crises” that I 

examined are the periods of stagflation 1977-1982, rising oil prices in 1990 due to the Gulf War, 

and the California electricity crisis 2000-2003 combined with the Northeast blackout of 2003.  

Most of FERC’s regulatory changes for private utilities between 1977 and 2006 occurred in 

response to congressional policy making directed at alleviating those four problems. 

To look for legislative responses to the four crises, I searched the United States Code and 

the Code of Federal Regulations (CFR) of 2008 for public law numbers, statutes at large 

identifiers, and federal register citations, as each section of the Code and the CFR reference the 
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sources of its authority.  After listing identifiers from each section of the Code and the CFR in 

Excel spreadsheets, I examined each section of the CFR related to the four crises to highlight 

FERC’s reactions to congressional responses to crisis. 

I then looked at the specific statutes Congress passed to address these crises, including 

the Public Utility Regulatory Policies Act of 1978 (PURPA), the Energy Policy Act of 1992, and 

the Energy Policy Act of 2005.  I also examined proposed legislative responses to these crises in 

order to trace whether and how FERC’s regulatory approach may have changed in reaction to the 

proposed legislation.  Hearings, resolutions, and member correspondence found in congressional 

reports also were reviewed to examine their potential relevance to how FERC regulates the 

utility industry.  Then, to find out whether and how FERC changed its regulatory approach 

toward utilities, I examined orders, rules, regulations, and evidence of bargaining with other 

members of the hybrid network, using keyword searches in the Federal Register Index (Table 

13).  Finally, I examined whether and how Congress’s actions influenced FERC and how the 

Agency went about changing utility regulations to comply with legislative dictates, seeking 

evidence of direct linkages between the crises and how and why FERC chose to change how it 

regulated the utilities. 

Indicators 

Indicators of a constituency crisis included electricity price spikes, power blackouts, and 

environmental problems (e.g., the Cuyahoga River Fire, Three Mile Island, and Love Canal) and 

were found through keyword searches in reports issued by FERC, in material produced and 

disseminated by the U.S. Energy Information Administration, in congressional hearings, and in 

proposed legislation.  Meanwhile, evidence of a regulatory crisis included ineffectiveness,90 

regulatory gridlock, incompetence, management and leadership breakdowns, scandals, and 

violations of state or federal law. 

Congressional responses were indicated by the adoption of a federal statute, proposed 

legislation, hearings, resolutions, and member correspondence with FERC requesting action.  

The type of congressional response (incremental, procedural, comprehensive, or substantive) 

90  Regulatory ineffectiveness and regulatory crises were exposed in government reports, press 
accounts, court cases, or academic studies; I identified such characterizations using keywords 
such as regulatory gridlock, incompetence, management and leadership breakdowns, scandals, 
and violations of state or federal law. 
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also was revealed in part by which response tool legislators decided to employ.  Proposed 

legislation, hearings, resolutions, or member correspondence might well result in incremental 

regulatory changes, while a statute is required to produce procedural, comprehensive, or 

substantive changes.  To determine the type of change a statute produced, I read the language to 

see if it reorganized the structure of an agency or a regulatory system (e.g., Department of 

Energy Organization Act of 1977), if it made comprehensive changes in how an agency or a 

regulatory system operated (e.g., Energy Policy Act of 2005), or if it repealed and replaced the 

existing regulatory approach (e.g., Public Utility Holding Company Act of 2005).                

FERC reactions were tapped by the development and implementation of rules, 

regulations, and orders, bargaining between FERC and member(s) of the hybrid network, and 

other evidence that the Agency worked to remedy or to prevent problems from occurring.     

Data Sources 

Since this study focuses on FERC’s regulatory changes, the Commission was a critical 

repository of primary source materials.  Much of the material needed was found on and collected 

from the Agency’s website.  I began my search for information online in the Federal Energy 

Regulatory Commission website clicking on “About FERC” and then downloaded and printed 

budget amounts and total staff size information from “FERC Annual Reports” (1992-2008) and 

“Budget Requests and Appropriations” (2003-2008).  Then, I went to the Agency’s e-Library 

and did general searches at http://elibrary.ferc.gov/idmws/search/fercgensearch.asp.91  I searched 

each year of FERC’s existence, beginning with October 1, 1977 to December 31, 1977, until 

December 31, 2006.  Under “document type,” I searched by “order/opinion,” and from these 

results, I was able to download most of the orders FERC issued between 1977 and 2006, and a 

few of the opinions the Agency issued over the same period.92  I used a similar search process to 

91  The “general search” function was selected because the “advanced search” function works 
best when docket numbers for specific documents are known ahead of time.  When I started the 
research I did not know the docket numbers. 
 
92  An “order” is a type of formal rule issued by FERC to address matters brought before it due to 
the passage of federal legislation or in response to some other issue or event; most rules and 
regulations are classified as orders.  Opinions are written after the Commission hears a “judicial-
like” case when one actor in the private electric utility industry challenges actions taken by 
another.  Opinions can occur when there is an appeal of a decision made by an administrative 
law judge (ALJ) or an office director at FERC, or it can result from a case heard and decided 
solely by the Commission.  Moreover, Commission opinions can be appealed, and in such cases 
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find financial information for the private electric utilities affected by the California electricity 

crisis.93 

To get the rest of the orders and opinions required the use of LexisNexis Academic, 

Westlaw Classic, and Westlaw Next online.  Using the LexisNexis Academic “advanced search,” 

on the “browse sources” page, I clicked on “administrative materials & regulations,” then 

“decisions,” and finally scrolled through the sources until I found “Federal Energy Regulatory 

Commission Decisions.”  On the FERC decisions page, I then did keyword searches (e.g., 

“Opinion No. 225” and “Order No. 555”) for the specific opinion numbers and order numbers 

that I had not found on the FERC website.  Before leaving LexisNexis Academic and after 

discovering that I could not get access to the Commerce Clearing House (CCH) website94 

through the Virginia Tech library, I proceeded to download by quarter all FERC decisions that 

had docket numbers, using “Docket No.” as a search term.  I also clicked on “US Legal,” 

selected “Federal & State Cases,” used “Federal Energy Regulatory Commission” as a search 

term limited to “party names,” selected the U.S. Supreme Court as the “jurisdiction,” and limited 

the search to October 1, 1977 through December 31, 2006. 

Using Westlaw, I went directly to the FERC section of the database and downloaded the 

remaining orders and opinions.  In an effort to verify that LexisNexis had all of the docketed 

material that I needed to examine, I did a keyword search in Westlaw using “Docket No.” as the 

the Commission will issue an amended opinion either upholding its initial opinion or making 
whatever changes to the initial decision deemed appropriate.  The opinions are similar to court 
opinions; however, unlike federal appellate courts, the Commission reserves the right to revisit 
and amend opinions it has issued in the past if it decides doing so is appropriate.  
    
93  In the FERC e-Library general search web page the date range for such information was 1999 
to 2006; under document type and class “Report/Form” was selected; under type “Form 1 – 
Annual Rpt. For Major Electric Utilities” was selected; and the name of each utility was entered 
into the text search box with quotation marks around them to limit the search results. 
 
94  From October 1, 1977 through March 31, 2007, CCH had a contract with FERC to publish 
law books containing all of the pertinent legal information for the Commission on a quarterly 
basis.  The legal information published in these books and contained online included all orders, 
opinions, ALJ decisions, FERC office director decisions, and other legal information.  Virginia 
Tech does not provide access to these books or other online access.  To compensate, I 
downloaded the materials from LexisNexis Academic by quarter, hoping that it would contain 
most of the docketed material contained in the CCH law books so I could keyword search those 
documents. 
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keyword and divided the searches up by quarters as I had done with LexisNexis.  Unfortunately, 

discrepancies appeared between the two sources of up to about two dozen documents per quarter 

out of two or three thousand documents; in some cases LexisNexis had more documents than 

Westlaw and in other cases Westlaw had more documents than LexisNexis.  Instead of 

downloading the Westlaw documents as well, I decided to use the LexisNexis documents.  I 

acknowledge that the database probably does not contain every existing document but argue that 

it provides a fair representation of what occurred over the era that I studied.  Finally, with the 

docketed materials, I developed both year-to-year percentages comparing the annual changes in 

the number of the same docket prefixes (Table 14) annually, and percentages comparing the 

number of different docket prefixes over the same year.  

After downloading material from LexisNexis and Westlaw, I needed to verify that I had 

all of the orders and opinions FERC issued between 1977 and 2008.  To get the information I 

needed, I visited several law libraries, including those at the Appalachian, University of 

Richmond, and Washington and Lee University schools of law.  Each library had different parts 

of the CCH law book collection, allowing me to copy the entire index of FERC orders from 1977 

through 2006 and the entire index of FERC opinions from 1977 to 2006.95 

Furthermore, I examined relevant parts of the U.S. Code.  Using the U.S. Government 

Printing Office’s “federal digital system,” I downloaded Title 16, Chapter 12; Title 15, Chapter 

15B; Title 15, Chapter 60; appropriate sections of Title 33; appropriate sections of Title 42; and 

appropriate sections of Title 49.  The downloaded material includes all of the sections of the U.S. 

Code that affect FERC, which I verified with McGrew (2009).  Federal budget information came 

from McConnell Library at Radford University for 1977 to 1995 and the Office of Management 

and Budget (OMB) website from 1996 through 2008.  I also downloaded Title 18 of the Code of 

Federal Regulations (CFR) from 2008 and assembled the relevant federal regulation citations by 

date. 

Using the “Hein Online” database, I gathered every statute cited in the U.S. Code that 

pertains to FERC and private electric utility regulation.  Turning to the yearly indexes in the 

Federal Register Library I collected the final rules listed for FERC for each year of the study.  I 

collected similar materials for the Federal Power Commission, including the transfer of functions 

95  Unfortunately, there were too many pages to copy the entire set to use for keyword searches. 
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from the FPC to FERC.  Finally, I identified in the U.S. Supreme Court Library all cases 

involving FERC and the FPC. 

In an effort to gain a broader understanding of how the private electric utility industry 

and FERC performed over time, I began with materials on the U.S. Energy Information 

Administration (EIA) website.  First, I downloaded a map showing electricity market 

restructuring by state (U.S. Energy Information Administration, 2010; see Figure 6), and a 

posted list of important U.S. Supreme Court cases for the electric utility industry (U.S. Energy 

Information Administration, 2000).  A better sense of how electricity prices may have been 

affected by crises over time appears in material downloaded from the U.S. Energy Information 

Administration showing the average price of electricity by customer type and both nominal and 

real rates (e.g., residential, commercial, industrial, and transportation) from 1960 to 2011 (see 

Table 4, Figures 8 and 9 in the Appendix; 2012).  To compare utility performance with the price 

of oil Figure 7 shows the nominal and real price of imported crude oil projected to 2016 (U.S. 

Energy Information Administration, 2013b).  Other measures of private electric utility 

performance, including net electric operating income, debt-to-equity96 data, and bond ratings, 

came as well from the U.S. Energy Information Administration (1984, pp. 8-9; 18-20; 1989, pp. 

15-17; 1991, pp. 3, 17, & 590; 1996b, p. 555).  Moreover, the Administration provided some of 

the debt-to-equity and the net operating income material in annual reports (U.S. Energy 

Information Administration, 1996, p. 31; 2002, p. 35; 2011, p. 68; 1995, p. 29; 2003, p. 50).      

Other useful materials on private electric utility regulation were collected from the U.S. 

General Accountability Office website.  To track the number and subject of bills related to 

FERC, I relied on the Thomas website managed by the Library of Congress. 

Meanwhile, to gain a better understanding of what Congress thought about FERC at any 

given time, I used the Hathi Digital Trust Library to identify congressional hearings involving 

the Agency.  I opened all of the congressional hearings that appeared when searching for 

“FERC” for the designated years and skimmed them to see if a hearing dealt with FERC’s efforts 

to regulate private electric utilities.  This process also produced several relevant GAO, Office of 

Technology Assessment, and Congressional Research Service documents reporting the results of 

studies related to the electric grid and FERC’s regulation of it. 

96  Debt-to-Equity Ratio = debt ratio [(d+s)/c+d)] / equity ratio [(c-s)/c+d)], where 
c= total proprietary capital;  d= total long term debt; s= preferred stock 
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The Hathi search was supplemented with a keyword search on Addison on the Virginia 

Tech Library website.  A search using “United States. Federal Energy Regulatory Commission” 

returned nearly 400 results, some of which had not appeared in the Hathi search.  These results 

led me to paper copies of congressional hearings at the library as well as others through 

interlibrary loan.  Newman Library also provided access to FERC’s annual reports (1977 to 

1991) that were not available electronically.  In the meantime, I searched databases on the 

Virginia Tech online library website (including Google Scholar, Web of Knowledge, ProQuest 

Congressional, Congressional Research Service Reports from CQ Press, and ABI/Inform from 

ProQuest) using “Federal Energy Regulatory Commission,” “cogeneration,” “qualifying 

facility,” “small power producer,” and “regional electric reliability councils” among other search 

terms97 to find articles in academic journals. 

 Finally, I visited several other libraries to collect additional information on FERC.  

Among them were the National Archives II in College Park, Maryland, and Alderman Library at 

the University of Virginia. 

Ethical and Political Considerations 

 Private electric utility regulation is a controversial policy arena fraught with complexity 

and conflict.  Throughout my research, I have taken care not to misinterpret any of the materials 

I found.  I have confirmed findings in multiple sources through triangulation before reporting 

them.  Also, I have reported contradictory data and attempted to find or suggest potential 

explanations for the contradictions. 

Limitations 

 Every study has limitations.  First, each researcher brings their own perspectives and 

experiences that inform and color their approach to any research question.  I am unabashedly 

pro-electricity and share Bryce’s (2010) affinity for cold beer and air conditioning.  This does not 

mean that I lack concern for environmental impact, but I tend to balance environmental concerns 

with the need of people to have access to electricity. 

Another limitation of this study is that past legislative and regulatory decisions often are 

products of back room bargaining largely invisible to the general public or scholars, meaning 

these decisions may be something that I cannot account for in this study. 

97  See Table 13 for a complete list of search terms used. 
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Moreover, I would have more confidence that the findings were more complete if I had 

been able to gain online access to the CCH database for FERC.  I compensated for the lack of 

access by getting copies of the order and opinion indexes from law libraries, ensuring that I 

downloaded all of the industry-wide orders and opinions issued by the Commission between 

1977 and 2008.  Orders and opinions are important because they represent Commission-level 

decision making rather than lower level agency decision making that may or may not reflect the 

views of the Commission.98  Much of the material found within the CCH also should be found in 

the docketed material that I downloaded from LexisNexis Academic, so I have at least some of 

the material found in the CCH but cannot guarantee that I have all of it. 

Summary 

 This chapter explored the conceptual framework, research design, and research methods 

of the study.  The conceptual framework centers on crisis, the congressional response to crisis, 

and FERC’s subsequent response to Congress.  Legislative responses to crises are shaped by 

partisan and institutional factors as well as by knowledge problems best understood as instances 

of information asymmetry.  In turn, FERC’s responses are constrained by Congress, various 

interests, and other actors involved in the private electric utility regulatory network.  Throughout 

the entire response process, feedback loops among the various actors shape the characterization 

of a crisis and any resulting crisis response.   

To get a better sense of the crisis-response process, I selected a specific date range (1977-

2006), identified crisis indicators to identify when a crisis occurs, highlighted my approach and 

the procedures I used in the study, and described its limitations.  Chapters 5 through 7 report the 

findings. 

98  For example, when an ALJ makes a decision and the Commission overturns it on appeal, 
clearly the ALJ decision did not represent the views of the Commission on the topic in question. 
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Chapter 5 

Stagflation and the Energy Crisis, 1975 to 1982 

 High energy costs in part drove stagflation, and high oil and natural gas prices 

contributed to higher electricity prices.  To understand just how profound the impact of the crisis 

and the subsequent public policy response was, it is useful to examine the issues associated with 

private electric utilities just prior to the creation of FERC, through the start of its operation in 

1977, to the end of stagflation in 1982, and into the period after stagflation ended between 1983 

and 1986.  The crisis and the policy responses would ripple throughout society and would 

influence modern American politics for more than a generation, and they would shape how 

Congress responded to future perceived and actual electric utility-related crises. 

As the previous chapter discussed, I contend that for a variety of reasons Congress does 

not engage in public policymaking for private electric utilities unless a crisis pushes it to act.  At 

the same time, once created FERC was required to navigate a complex regulatory environment 

structured by both formal congressional policymaking and happenstance.  This chapter presents 

evidence of congressional responses to the stagflation crisis and of FERC’s responses to 

Congress.  Additionally, I will examine the role of feedback in the crisis-response relationship.  

The chapter summarizes the depth of the crisis, describes the policy environment at the time, 

highlights the legislative responses, and explores FERC’s responses and those from some of the 

other actors in the policy network.  It also discusses the consequences, the ongoing variations in 

the nature and extent of wholesale electricity competition among the states that the public policy 

changes created. 

Regulation Prior to FERC 

Depth of the Crisis and the Policy Environment: 1970 – 1977 

 The period of economic stagflation occurred in the U.S. from 1970 to 1982; I am most 

concerned with the years 1977 through 1982 since FERC did not begin operating until October 1, 

1977.  Electric utilities were major contributors to stagflation: the average nominal retail rate of 

electricity doubled between 1970 and 1977, and the average real retail rate increased by more 

than 28% over the same period (U.S. Energy Information Administration, 2012; Table 4 in the 

Appendix).  One of the causes of electric rate hikes was the OPEC oil embargo; the largest year-

to-year rate increase occurred between 1973 and 1974 when more than ten percent of electric 
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utilities were fueled by oil (Gormley, 1983, p. 11).99  The cost of fuel for power plants went up 

so rapidly that the states responded by establishing automatic rate adjustment clauses that 

utilities could use to raise or lower electricity rates as fuel costs changed without approval from 

the state public utility commissions (Joskow & MacAvoy, 1975, p. 297).  However, state PUCs 

developed more restrictive regulatory processes for increases as inflation grew (p. 296), and it 

became more difficult for private utilities to get rate increases; when increases did occur they did 

not always generate enough revenue to offset inflation (p. 297).  Such restrictions likely 

responded to growing public opposition to higher retail rates (Congressional Research Service, 

1977a, p. 14). 

 Retail electricity rates also were directly impacted by wholesale activities regulated by 

the Federal Power Commission.  Under the terms of the Federal Power Act, private utilities in 

pending cases could charge higher rates until the FPC ruled on whether the higher rates were 

appropriate (P.L. 74-333; 49 Stat. 851-852; § 213; § 205).100  If the higher rates were not 

approved, however, the utility had to refund the amount overcharged.  When wholesale rates 

went up, it put pressure on the states to also raise the retail rates, or utilities would face 

tightening profit margins and possible insolvency (Joskow & MacAvoy, 1975).  Private utilities 

could avoid the wholesale rate issue by generating all of the electricity they needed themselves.  

Utilities could further mitigate generation costs through the use of coal or hydroelectric power as 

a fuel source (Gormley, 1983, p. 55; U.S. Congress. House. Committee on Interstate and Foreign 

Commerce. Subcommittee on Oversight and Investigations, 1975). 

 The large and growing problems of wholesale and retail rates also included reliability, 

technology, power plant siting, and environmental concerns.  Reliability became a major concern 

after the Northeast blackout of 1965 and the New York City blackout of 1977 (Congressional 

Research Service, 1977a, p. 39).  The costs associated with such blackouts became too high to 

99  Between 1973 and 1974 nominal rates increased 25% and real rates increased more than 15% 
(U.S. Energy Information Administration, 2012).  According to the Federal Energy 
Administration, oil was used to generate almost 17 percent of all the electricity produced at the 
time (Congressional Research Service, 1977b, p. 68).  
    
100  Under the law, the FPC could opt to suspend the proposed rate increase for five months; 
however, the rate increase would go into effect if the Commission did not act within five months. 
  

74 
 

                                                 



allow them to occur.101  Costs had to be absorbed through some combination of rate increases, 

loans, and the sale of securities; inflation made the remuneration of costs nearly impossible 

(Joskow & MacAvoy, 1975). 

 The lack of new technology developed in part because federal and state regulation 

favored vertically integrated utility monopolies that controlled the provision of electricity within 

given geographic areas (Congressional Research Service, 1977a, p. 3).  As a consequence, 

utilities were designed to take advantage of economies of scale by becoming as large as possible 

to deliver electricity as efficiently as possible to all of the people they served within a region 

(Hirsh, 1999).  This approach in the 1970s created an even greater need for capital for utilities at 

a time when inflation was starving the country of capital and tying up available capital in sunk 

costs associated with the construction of new power plants, transmission lines, and distribution 

systems (Congressional Research Service, 1977a, p. 7).  Utilities could apply to the state 

commissions and the Federal Power Commission to get construction-work-in-progress (CWIP) 

clauses that if approved allowed the utilities to charge higher retail and wholesale rates to help 

pay for construction costs (U.S. Congress. House. Committee on Interstate and Foreign 

Commerce. Subcommittee on Energy and Power, 1976). 

 Even so, construction was unattractive because state and federal regulations made siting 

electric facilities time consuming and expensive (Congressional Research Service, 1977a, p. 8).  

There was a perverse incentive for utilities to use older and dirtier technologies because they 

could be sited more quickly at less expense.  Delays and the expense of siting new facilities 

occurred due to new federal and state regulations designed to protect the environment; the costs 

were passed along to consumers through rate increases (Congressional Research Service, 1977a, 

p. 14).  Costs increased for construction further as environmental interests became more 

successful at delaying or in some cases stopping the construction of plants through lawsuits (p. 

51), resulting in less reliability, fewer attempts to improve technology, more environmental 

damage, and higher rates to consumers as existing facilities grew older and more expensive to 

operate. 

101  The 1977 New York City blackout alone cost Con Edison “$15 million” in immediate costs 
and another “$65 million” in system upgrades.  The utility confronted potentially another “$10 
billion” in lawsuit claims (U.S. Congress. House. Committee on Interstate and Foreign 
Commerce. Subcommittee on Energy and Power, 1978a, p. 3). 
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Prelude to Congressional Action 

It was clear by the end of 1976 that serious problems existed with both private electric 

utilities and the system designed to regulate them.  As stagflation became more of a problem, 

public demands for action became unmistakable, and members of Congress felt the need to act, 

although few agreed at first on how to respond.  Between 1975 and 1976, members of Congress 

introduced over 200 bills that involved the regulatory jurisdiction of the Federal Power 

Commission (Thomas, 2013v).  Although a consensus did not yet exist about how best to address 

the problems associated with the electric utility industry and the FPC, the sheer number of bills 

introduced suggested that a consensus might be possible as more and more legislators concluded 

that something needed to be done. 

Congressional Consensus and the Formation of FERC 

Nature of the Crisis 

The conceptual framework hypothesizes that Congress will only respond in contentious 

policy arenas when there is a crisis of a particular type, size, and scope.  Stagflation was both a 

regulatory and a constituency crisis aggravated by escalating electricity rates.  Members of 

Congress and presidents beginning with Gerald Ford saw regulation and other actions taken by 

government entities as contributing to the stagflation problem.  The perceived linkage between 

regulation and stagflation indicated at least a perceived regulatory crisis.  Members of Congress 

began to publicly question the structure and nature of regulation, and some advocated 

deregulation in certain policy areas (Bradley, 1996; Derthick & Quirk, 1985; U.S. Congress. 

Senate. Committee on Government Operations, 1977; Volner, 1976).  Moreover, stagflation was 

a broad constituency crisis because people throughout the country experienced both rising prices 

and increasing unemployment.  Electric utilities fed into the stagflation problem in part due to 

state and federal regulation.  

Stagflation was a national rather than a regional or a local problem, affecting those all 

over the U.S.  Members of Congress received complaints from constituents about increases in 

electricity rates, resulting in discussions and proposed legislation for electric utility rate reform 

(Congressional Research Service, 1977a, p. 14).  Even so, some members likely heard more 

complaints than others as electricity rates tended to vary both by region and by state, with those 
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in northeastern states paying the most (Gormley, 1983, p. 55).102  Finally, in terms of scope, 

stagflation had been a problem for the electric utility industry for more than seven years. 

Formation of FERC 

While Congress considered legislation to make comprehensive changes in the way 

private electric utilities were governed, operated, and regulated, it opted first to enact procedural 

legislation reorganizing the Federal Power Commission into the Federal Energy Regulatory 

Commission in the Department of Energy Organization Act of 1977 (P.L. 95-91; 91 Stat. 565).  

The Act transferred to FERC the regulation of waterway projects, the regulation of interstate and 

wholesale utility activities, enforcement procedures, and the regulation of some aspects of the 

financial part of the utility industry along with much of the funding, personnel, and property that 

had belonged to the FPC (16 U.S.C 12, pp. 323-326; §§ 792, 793, 796-818, 820, 824, 824a-824h, 

825, and 825a-825s). 

Differences between the FPC and FERC revolved primarily around changes in the terms 

of office for commissioners (from five years to four years), provisions for presidential removal 

of commissioners for incompetence or bad behavior, and placement of FERC in the U.S. 

Department of Energy (42 U.S.C. §§ 7171 (b), (d); 7172 (b); § 7175).  Other differences 

included transfer of authority to regulate the importation or exportation of energy from the FPC 

to the Secretary of Energy who could then transfer the authority to FERC if they chose to and to 

permit the Secretary to intervene in FERC proceedings (16 U.S.C. § 824a; 91 Stat. 585, § 402 

(f); 42 U.S.C. §§ 7171 (b), (d); 7172 (b); 7175).  Congress also appropriated $41.6 million (see 

Table 15) for FERC in its first year of operation in fiscal 1978 (Office of Management and 

Budget, 1979, p. 384; U.S. Congress. House. Committee on Appropriations. Subcommittee on 

Energy and Water Development, 1979, p. 3092).103 

Congressional Cues for FERC Action 

102  States in the northeast paid the most because of large, often densely populated areas requiring 
a lot of electricity; unlike other regions of the country, the region did not have access to locally 
found fuels like natural gas or oil that could be used to fire power plants. 
  
103  I do not mention staff numbers as they simply fluctuated too much (Office of Management 
and Budget, 1979, p. 385; Federal Energy Regulatory Commission, 1979a, p. 20; U.S. Congress. 
House. Committee on Appropriations. Subcommittee on Energy and Water Development, 1979, 
p. 3095). 
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Legislative opposition mounted to the use of clauses for automatic fuel adjustment (U.S. 

Congress. House. Committee on Interstate and Foreign Commerce. Subcommittee on Oversight 

and Investigations, 1975) and for construction-work-in-progress (U.S. Congress. House. 

Committee on Interstate and Foreign Commerce. Subcommittee on Energy and Power, 1976), 

since the use of such clauses resulted in increasing electricity rates (Joskow & MacAvoy, 1975).  

Moreover, some members were worried about growing public opposition to electric rate 

increases generally (Congressional Research Service, 1977a, p. 14).  By the time FERC was 

created, proposed legislation indicated that legislators were concerned with electricity rates, 

regulatory and environmental problems, the need for energy conservation, streamlined processes 

for building new facilities, improved reliability, greater public input into Commission decisions, 

decreased use of automatic fuel adjustment and CWIP clauses, greater regulation over facility 

operations, encouragement of greater transmission interconnection and wholesale sales of 

electricity, and more new power facilities (Thomas, 2013v).104 

A New Regulatory Era Takes Shape 

Congressional Concerns in 1977 

In 1977, the Senate Committee on Government Operations released a unanimously 

approved report (U.S. Congress. Senate. Committee on Government Operations, 1977) designed 

to examine federal regulation.  It may have been pushed in part by electricity prices that again 

increased between 1976 and 1977 by more than three percent when adjusted for inflation (almost 

nine percent in nominal terms) (Table 4; U.S. Energy Information Administration, 2012).     

Lessons for FERC.  Based on the results of the report, though it focused on the FPC, the new 

Commission had to limit the number of amendments a party could file in a proceeding to speed 

up case processing, and it had to restrict “pancaking” where a utility filed multiple wholesale rate 

increase requests before the Commission could rule on any of the requests (U.S. Congress. 

Senate. Committee on Government Operations, 1977, pp. 55-56).  Finally, the Agency needed to 

104 Some of the bills reviewed in congressional hearings included S. 594, S. 1666, S. 2208, S. 
2502, S. 2747, S. 3011, S. 3310, S. 3311, H.R. 6696, H.R. 10869, H.R. 11449, H.R. 11475, H.R. 
12461, H.R. 12848, H.R. 12872, and H.R. 15544 (U.S. Congress. Senate. Committee on 
Commerce, 1976; U.S. Congress. House. Committee on Interstate and Foreign Commerce. 
Subcommittee on Energy and Power, 1976; U.S. Congress. House. Committee on Interstate and 
Foreign Commerce. Subcommittee on Energy and Power, 1976; U.S. Congress. Senate. 
Committee on Government Operations. Subcommittee on Intergovernmental Relations, 1975). 
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speed up its regulatory decision making by use of injunctions and informal rulemaking (pp. 16 & 

24). 

In addition, FERC needed to respond to concerns expressed when the Department of 

Energy Organization Act was being considered.  Obvious to many legislators was that energy 

regulation was confusing and largely ineffective; the ongoing energy crisis could not be 

addressed adequately in part because of the regulatory problems (U.S. Congress. Senate. 

Committee on Governmental Affairs, 1977, p. 1; U.S. Congress. House. Committee On 

Government Operations. Subcommittee on Government Operations, 1977, p. 52).  Too many 

agencies had overlapping and conflicting authority to respond effectively to the energy 

challenges of the time (U.S. Congress. Senate. Committee on Governmental Affairs, 1977, p. 2).  

As a result, Congress sought to consolidate most of the federal authority over energy into one 

federal regulatory agency (p. 2). 

This consolidation had bi-partisan support.  Some members of Congress acknowledged 

that efforts at regulatory reform for energy would require trial and error (U.S. Congress. Senate. 

Committee on Governmental Affairs, 1977, p. 107; U.S. Congress. House. Committee on 

Government Operations. Subcommittee on Government Operations, 1977, p. 69).  This was a 

tacit admission that they did not know what kind of or how regulation should or would work.  At 

the same time, some legislators expressed concern that the replacement of an independent 

regulatory commission with an executive branch agency might politicize the federal energy 

regulatory process (U.S. Congress. Senate. Committee on Governmental Affairs, 1977, p. 108; 

U.S. Congress. House. Committee on Government Operations. Subcommittee on Government 

Operations, 1977, p. 67). 

To address these concerns, FERC needed to consider efforts to reduce confusion and 

make regulation more effective by joining with other government regulators to establish agreed 

upon practices and procedures that could mitigate the problem of overlapping jurisdictions.  

Because several legislators expressed concerns about possible politicization of electric utility 

regulation with the creation of the Department of Energy, FERC needed to demonstrate that on 

one hand it was capable of working with the Department but on the other it could make decisions 

independent of DOE influence.  The Commission also needed to be explicit about its ability to 

achieve particular results, including that electric utility regulation would likely have to take place 

through trial and error. 
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Proposed Substantive Response to Crisis.  Congress displayed a keen interest in developing a 

national energy policy in 1977; committees held numerous fact gathering hearings on legislation 

proposed by the Carter administration, the National Energy Act (U.S. Congress. House. Adhoc 

Committee on Energy, 1977).  The plan emphasized energy conservation and coal conversion for 

power plants to lower electricity rates.  In response, some members of Congress began to express 

concerns about the environmental impact of burning coal (U.S. Congress. House. Committee on 

Interstate and Foreign Commerce. Subcommittee on Energy and Power, 1977b, p. 8).  Aside 

from the concerns about coal, however, legislators seemed unsure whether to embrace or to 

oppose the Administration’s energy proposals. 

Predicted Grid-Related Problems.  Grave concerns also emerged about the long-term viability of 

the electric grid in the United States (U.S. Congress. House. Committee on Interstate and Foreign 

Commerce. Subcommittee on Energy and Power, 1977a, p. 1).  In another hearing FPC officials 

testified that regional electricity shortages were possible by the mid-1980s (p. 127), as access to 

sufficient fuel supplies was not guaranteed, and it was unclear whether new generating capacity 

would be available soon enough to avoid shortages (p. 128).  An Agency official argued that 

without new generation or transmission capacity the long-term viability of the electric grid 

would hinge exclusively on pending legislation to improve conservation.  Conservation was 

supposed to occur through greater transmission interconnection to promote wholesale wheeling, 

economic dispatch,105 and cogeneration (p. 129).  Such transmission interconnections would 

necessarily require pre-arranged transmission agreements, and rate reform would encourage off-

peak time usage of electricity to prevent shortages (p. 129).  Ultimately, demand and supply 

problems would need to be addressed through conservation, transmission facility construction, 

the use of cogeneration, and (despite considerable public opposition) new generation facilities (p. 

130). 

Yet, a General Accounting Office (1977) report raised serious questions about 

conservation efforts that relied on transmission interconnection because of the difficulties of 

105  Economic dispatch occurs when utilities generate electricity at the cheapest possible price 
(Federal Energy Regulatory Commission, 2005a, p. 2).  Wholesale wheeling happens when 
electricity transactions occur between entities that are not interconnected so they must gain 
access to the transmission lines of a third utility that is physically interconnected with the two 
transacting parties for the delivery of electricity to occur (Federal Energy Regulatory 
Commission, 1980a, p. 18). 
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planning, siting, and constructing transmission lines.  Due to financing problems related to 

stagflation, environmental considerations, and institutional constraints, attempts to build new 

transmission facilities often were delayed or cancelled (U.S. General Accounting Office, 1977, p. 

19).  Without the construction of new transmission lines to connect utilities, electricity demand 

would have to be managed solely through demand-side conservation efforts.  In another hearing, 

some legislators acknowledged that even if the transmission interconnection occurred it would 

require changes in how rates were created to cope with wholesale electricity wheeling (U.S. 

Congress. Senate. Committee on Energy and Natural Resources. Subcommittee on Energy 

Conservation and Regulation, 1977). 

Finally, Congress continued to remain concerned about power blackouts and what they 

meant for both utilities and regulatory systems (U.S. Congress. House. Committee on Interstate 

and Foreign Commerce. Subcommittee on Energy and Power, 1978b; U.S. Congress. Joint 

Committee on Defense Production, 1977).  At least some legislators concluded from the 1977 

New York City blackout that state and federal regulation was inadequate, lessons learned from 

previous blackouts had been ignored, and transmission interconnection had not prevented the 

blackout (U.S. Congress. House. Committee on Interstate and Foreign Commerce. Subcommittee 

on Energy and Power, 1978b, pp. 1-2). 

FERC Reacts 

FERC Decision Making Procedures.  Before getting into how FERC reacted, it is helpful to 

understand how the Agency goes about making decisions because it may well influence how it 

would react to congressional crisis response.106  The decision making process may begin at 

FERC after a consumer, state commission, or another company files a complaint against a utility 

and FERC decides whether to investigate (McGrew, 2009, p. 29).  The Commission also can 

initiate the decision making process on its own or reconsider a past decision [P.L. 74-433; 49 

106  This study focuses on the Commission’s regulation of the interstate sale and transmission of 
electricity and other pertinent regulations related to private electric utilities, excluding the 
regulation of nuclear power plants and generally the regulation of large hydroelectric projects.  
Although I sought to exclude the regulation of large hydroelectric projects to focus more 
narrowly on electric utilities, in some cases I was unable to do so because early on FERC gave 
hydro cases the same docket prefixes as any other electric utility.  I also mention hydro cases 
when they have broader implications for utilities (e.g., small hydro qualifying facilities).  
Furthermore, the results include the regulation of wholesale and transmission rates related to 
electricity sold from either nuclear power plants or large hydroelectric facilities.  
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Stat. 856 & 857; § 213; § 307 (a)]; the federal courts may remand a past decision to the 

Commission for further consideration [P.L. 74-433; 49 Stat. 860 & 861; § 213; § 313 (b)].  

Finally, the Agency must engage decision making when any entity applies for transmission 

interconnection,107 for Commission approval to sell or to purchase property or securities, for 

approval to merge with another company, for approval to issue securities or to assume liabilities, 

or for transmission or wholesale electric rate increases (P.L. 74-433; 49 Stat. 848-852; § 213; § 

202-206). 

 When the decision making process begins, the Secretary of FERC assigns a docket 

number to the future decision to distinguish it from others; some decisions have multiple docket 

numbers when they contain a number of issues that need to be decided (McGrew, 2009, p. 30).108  

After assigning docket numbers, the FERC Secretary must publish a notice in the Federal 

Register notifying the public of a future decision, and the notice signals a short window for the 

public to intervene in the proceedings (pp. 30-31). 

FERC can reject or modify applications if they are incomplete or do not follow the 

requirements of federal law (e.g., a rate increase application that FERC found to be 

unreasonable;  McGrew, 2009, pp. 31-32).  To assist the Commission in determining whether to 

initially accept, modify, or reject an application for further review, the Commission delegated109 

authority to office directors, which include members of various boards at FERC, the director of 

the Office of Electric Power Regulation, the chief accountant, the commission secretary, and the 

presiding officer (Federal Energy Regulatory Commission, 1979a, p. 15).  Similarly, the 

Commission can choose to continue or to end an investigation initiated by a complaint or by 

FERC based upon findings of fact about the need for such an investigation [P.L. 74-433; 49 Stat. 

856 & 857; § 213; § 307 (a)]. 

107  Transmission interconnection requests are not limited either to utilities or to private 
companies. 
  
108  For example, a future decision might involve applications for a rate increase, for transmission 
access, and for a merger.  Each issue might well engender the issuance of a docket number, 
resulting in at least three docket numbers for this one future decision involving one company.  In 
another scenario, multiple companies dealing with the same issue might be lumped together in 
one future decision; in the decision each company would be assigned a different docket number. 
   
109  This delegation occurred in 1978, and I will describe it in more detail in the findings chapter. 
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Once the Commission decides to proceed with an application or an investigation, a 

number of steps can be taken.  Applications are treated differently depending on whether they are 

contested; contested applications receive more scrutiny (Federal Energy Regulatory 

Commission, 1992a, p. 11).  Another factor the Commission considers when determining how 

much scrutiny an application receives is whether the request in the application is routine, with 

non-routine requests receiving more scrutiny (p. 11).  As a result, uncontested, routine 

applications usually are processed and approved by Commission staff without hearings or further 

consideration by the commissioners themselves (Federal Energy Regulatory Commission, 1992a, 

p. 11; McGrew, 2009, p. 32).  In such instances the staff may issue a letter order110 to the 

applicant informing them that their application has been approved for transmission 

interconnection, to purchase or sell property or securities, to issue securities, to assume 

liabilities, or to increase wholesale or transmission rates.111  Such cases usually are limited and 

do not affect the entire electric utility industry. 

Meanwhile, contested or non-routine applications go through a more rigorous regulatory 

review process.  An application becomes contested when a member of the public112 files either a 

formal protest or a motion to intervene with the Commission (McGrew, 2009, p. 31).  It is up to 

the Commission to determine whether it needs to act in response to a formal protest (18 C.F.R. 

385.211); FERC generally grants motions to intervene if they are made on time (McGrew, 2009, 

p. 31).  For a contested application FERC can choose to have a paper hearing where it collects 

written evidence from the affected parties and then proceed to make a decision based upon the 

written materials (pp. 32-33).  Such decisions can be case specific, or they may involve more 

110  A letter order is a type of order usually directed to an applicant allowing them to proceed 
with requested action. 
 
111  One could imagine scenarios where any of these matters may be contested or involve large 
sums of money, subjecting it to more rigorous regulatory review.  Mergers and acquisitions are 
not in the list because it is likely that such activities could pose long term implications both for 
utility investors and consumers and thus require the rigorous review process. 
  
112  This could be an individual, an interest group, or another company. 
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complex issues affecting the entire industry; if the entire industry is affected FERC can issue an 

industry-wide order or opinion.113   

In other cases of contested applications, FERC can opt to assign the application to an 

administrative law judge at the agency, resulting in a court-like process with witnesses, 

attorneys, cross-examination, subpoenas, depositions, testimony, under oath, motions, compelled 

attendance, evidence collection, discovery, briefs, settlements, and findings of fact (McGrew, 

2009, pp. 32-38).  The Commission can only accept a settlement between conflicting parties if it 

is in the public interest; if the parties do not settle, the ALJ issues a decision (pp. 35-37).   ALJ 

decisions are typically appealed by at least one of the participants (p. 37).  Upon appeal the 

Commission can opt to suspend the decision of the ALJ and rehear the case itself, or the 

Commission can deny rehearing, establishing the ALJ decision as the decision of the 

Commission (P.L. 74-333; 49 Stat. 860; § 213; § 313).  The Commission also can decide to 

rescind or to modify ALJ decisions without rehearing (P.L. 74-333; 49 Stat. 860; § 213; § 313). 

Investigations follow a process similar to contested applications assigned to ALJs except 

investigations typically occur before the Commission itself.  The similarities include the court-

like process with attorneys, witnesses, rules of evidence collection, and subpoenas (P.L. 74-333; 

49 Stat. 856-859; § 213; §§ 307-311).  Commission decisions resulting from such investigations 

also can be appealed, and the Commission follows the same process as it does for an appeal of an 

ALJ decision on a contested application.  It is important to note that all appeals of any 

Commission decision must go through the adjudicative process outlined above before they can 

be appealed to the federal courts (P.L. 74-333; 49 Stat. 860-861; § 213; § 313).  Finally, FERC 

reserves the right to amend any industry-wide order or opinion issued in response to an 

application or investigation and to respond to any issues that arise in the course of fulfilling its 

regulatory responsibilities (P.L. 74-333; 49 Stat. 858; § 213; § 309); it did so hundreds of times 

between 1977 and 2008.114 

113  This is similar to court cases that can be narrowly tailored to resolve one case or decided in 
ways that have broader societal impact. 
114  According to the cumulative indices provided by the Commerce Clearing House (Federal 
Energy Regulatory Commission, 1977-2008), between 1977 and 2008 FERC issued 728 
industry-wide orders and an additional 340 amendments of those orders.  Over the same period, 
FERC issued 501 industry-wide opinions and 350 amendments of those opinions (Federal 
Energy Regulatory Commission, 1977-2008). 
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Formal Decision Making.  FERC began operating on October 1, 1977, and days later it issued 

Order Number 1 (Federal Energy Regulatory Commission, 1977e; see Tables 19-20) adding a 

Title 18 part 0 to the Code of Federal Regulations (C.F.R.).  The order transferred proceedings 

from the FPC to FERC, and it affirmed FERC’s ability to delegate authority to personnel 

working at the Agency such as administrative law judges, accountants, and engineers (Federal 

Energy Regulatory Commission, 1978o, pp. 5-6).  In addition, the Order established that rules 

and regulations transferred to the Commission would remain in full force unless the FERC 

otherwise acted (Federal Energy Regulatory Commission, 1977e, p. 1).  Appendix A listed 

functions that the Department of Energy Organization Act specifically gave FERC (Federal 

Energy Regulatory Commission, Appendix A, 1977, pp 1-3), and Appendix B detailed functions 

the Secretary of Energy delegated to the Commission (Federal Energy Regulatory Commission, 

Appendix B, 1977, pp. 1-3).  FERC also amended FPC Opinion Number 809, to clarify 

depreciation rates for the purposes of ratemaking for electric utilities (Federal Energy Regulatory 

Commission, 1977a).   

Overall, out of the 340 FERC decisions115 between October 1, 1977 and December 31, 

1977, 96 (roughly 28%)116 had docket letter prefixes found in the electric utility library at FERC 

(Table 24; Federal Energy Regulatory Commission, 2011).  Of the electric utility-related 

decisions (see Tables 24-27), 67% contained the docket prefix ER, assigned to decisions related 

to either wholesale or to transmission rates.  Decisions with this ER prefix could have resulted 

from applications from a company to raise either wholesale or transmission rates or they could 

have come from another entity challenging wholesale or transmission rates.  Another 17% of the 

electric utility-related decisions had the docket prefix ES, for applications from utilities to 

115  The results of the Lexis-Nexis Academic search include both industry-wide orders 
(designated as rule making) and opinions, and decision specific orders and opinions.  The list of 
orders and opinions in the cumulative indices of the Commerce Clearing House (CCH) shows 
only the industry-wide decisions; however, the decision-specific orders and opinions can be 
found separately by company and docket number.  I will describe the difference between 
industry-wide and decision-specific decisions below.  
  
116  The decisions include industry-wide opinions because they have electricity-related docket 
prefixes but not orders because industry-wide orders usually have a special separate rulemaking 
prefix.  This is not a problem because I deal with industry-wide orders and opinions separate 
from the general orders and opinions.   See Table 21 for a list of opinions. 
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assume liabilities or to issue securities.  Thirteen percent of the decisions contained the docket 

prefix E, which applies to all electricity cases, and 20% had multiple docket designations. 

A closer examination of the decisions reveals that FERC focused on wholesale electricity 

rates, including rate settlements; the use of automatic fuel adjustment clauses; and the use of 

CWIP clauses, dovetailing with legislative concerns in these areas.  Clearly, the rate settlements 

expedited FERC’s regulatory activities, much as Congress had requested; FERC trimmed the 

number of pending wholesale rate increase requests from 214 at the end of fiscal year 1977 to 

166 by the end of fiscal year 1978 (Federal Energy Regulatory Commission, 1979a, p. 40).   

In its first three months of operation, then, FERC issued formal decisions directly related 

to some of the concerns members of Congress had expressed.  It inherited Order Number 555 

(Federal Energy Regulatory Commission, 1977g), which limited the use of CWIP clauses.  

FERC also enforced another order it inherited, Order Number 790, limiting the use of automatic 

fuel adjustment clauses (Federal Energy Regulatory Commission, 1977f).  Moreover, in another 

case, FERC justified its approval of notes issued by a utility because the notes would help pay 

for a generating facility that would in turn ensure greater electricity reliability for the consumers 

it served (Federal Energy Regulatory Commission, 1977d).  Congress had supported 

transmission interconnection and wholesale electricity wheeling; FERC did not dissuade other 

utilities from participating in transmission interconnection and wheeling by upholding just and 

reasonable transmission rates in a decision (Federal Energy Regulatory Commission, 1977b).  

Perhaps in a bow to legislative support for power pooling,117 FERC amended a pre-existing 

power pooling arrangement (Federal Energy Regulatory Commission, 1977f).  Finally, the 

Agency addressed another issue important to Congress; in docket number E-9599 (1 F.E.R.C. 

P61,091), it announced that it would continue to investigate the causes of the New York City 

blackout (Federal Energy Regulatory Commission, 1977c). 

Informal Decision Making.  Areas of legislative concern that FERC addressed in more informal 

ways included expedited decision making and streamlined permitting processes for new 

facilities.  To expedite decision making, the Agency implemented a new computer program to 

track casework; it established timetables to complete work on each case; and it established 

117  A power pool is an arrangement between two or more electric systems that are 
interconnected to coordinate and plan the use of electricity to improve efficiency and reliability 
(Federal Energy Regulatory Commission, 2013d). 
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yardsticks to measure productivity and to provide for more individual accountability (Federal 

Energy Regulatory Commission, 1979a, p. 14).  Cumulatively, the streamlined processes, 

procedures, and settlements helped to reduce case processing time by nearly 40% (p. 14). 

Subjects of congressional concern that FERC evidently did not address included 

environmental problems, regional planning for electric utilities, reliability standards for grid 

systems, streamlined permitting processes for new facilities, other general issues related to 

regulatory overlap and underlap and the development of more new facilities, and energy 

conservation.  The Commission had no regulatory jurisdiction over the environmental impact of 

transmission lines or non-hydroelectric power plants, and it did not establish informal 

relationships with environmental agencies, even though such ties might have been beneficial for 

all of the agencies involved, the utilities, and even the environment.  Similarly, FERC neither got 

involved with nor established informal regulatory relationships with other agencies on regional 

planning, reliability standards, permitting processes for new non-hydroelectric facilities, and 

other issues pertaining regulatory overlap and underlap.  Again, this likely was because FERC 

did not have regulatory jurisdiction in these policy areas.  Meanwhile, energy conservation 

clearly fell within FERC’s jurisdiction under both the Federal Power Act (P.L. 74-333; 49 Stat. 

838) and the Department of Energy Organization Act (P.L. 95-91; 91 Stat. 565), but the Agency 

waited to promote such activities.  This perhaps suggested that the Commission simply did not 

have the time to explicitly address electricity conservation in its first three months. 

Substantive Reform in 1978 

Congressional Feedback 

Between 1977 and 1978, members of Congress introduced 23 bills118 related to the 

regulatory authority of the Commission, compared to the hundreds of bills on FPC authority 

introduced in the 94th and 95th Congresses.  Even though Congress had created FERC, it 

continued to debate and amend elements of the National Energy Act that would affect agency 

operations when the statutes were enacted.  As legislative work on the Act continued, the price of 

electricity increased again between 1977 and the end of 1978 by roughly eight percent in 

118  The bills included the Department of Energy Organization Act of 1977 (P.L. 95-91; 91 Stat. 
565), the Public Utility Regulatory Policies Act (PURPA) (P.L. 95-617; 92 Stat. 3117) of 1978, 
and the Power Plant and Industrial Fuel Use Act (P.L. 95-620; 92 Stat. 3289).  See Tables 16 and 
18 (Thomas, 2013a). 
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nominal terms and by two percent in real terms (Table 4; U.S. Energy Information 

Administration, 2012).   

Continued legislative interest in developing a national energy policy may have reflected 

more international energy concerns and prices than FERC’s performance.  Nevertheless, some 

members of Congress indicated they were concerned with FERC’s performance (U.S. Congress. 

House. Committee on Appropriations. Subcommittee on Public Works, 1978).  This may well 

have led to the 30 percent increase in FERC’s appropriations from fiscal year 1978 ($41.6 

million) to fiscal 1979 ($54.13 million) (see Table 15 for sources).   

Congressional attention may have been provoked in part by a hearing in which FERC 

Chairman Charles Curtis testified that the Agency had inherited a tremendous backlog of 

regulatory cases from the FPC119 (U.S. Congress. House. Committee on Appropriations. 

Subcommittee on Public Works, 1978, p. 876).  He indicated that FERC would need to use most 

of its time and funds to clear its regulatory case load.  According to Curtis, the Agency suffered 

from being under-staffed,120 having an insufficient budget, and operating with inefficient 

decision making procedures (p. 876).  To remedy some of the problems, the Chair requested a 

modest budget increase of roughly five percent and 1,400 positions; he promised the Agency 

would focus on clearing its regulatory docket by reforming some of its regulatory procedures 

(pp. 874-876).  Additionally, Curtis asked Congress to pass legislation allowing FERC to 

delegate more of its regulatory responsibilities and to limit the actions it regulated, thus reducing 

the Agency’s docket and allowing personnel to focus on the most important energy issues (p. 

965).  Congress addressed some of these concerns with the 30 percent budget increase for FY 

1979.               

Meanwhile, in a House hearing on the 1977 New York City blackout, some legislators 

seemed particularly annoyed that the FPC and later FERC had not completed their investigation 

of and issued a report on the power outage by the time of the hearing on October 13, 1977 (U.S. 

Congress. House. Committee on Interstate and Foreign Commerce. Subcommittee on Energy and 

119  Curtis estimated that FERC inherited between 6,000 and 8,000 pending cases (U.S. 
Congress. House. Committee on Appropriations. Subcommittee on Public Works, 1978, p. 962).  
 
120  At the time part of the staffing problem resulted from a turnover rate of up to 20 percent; in 
most other federal agencies the rate was around 10 percent (U.S. Congress. House. Committee 
on Appropriations. Subcommittee on Public Works, 1978, p. 964).    
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Power, 1978b, p. 113).  Legislators questioned why the Commission had not required closer 

cooperation and coordination among utilities to prevent blackouts.  Chairman Curtis countered 

that twice in the mid-1960s, in consultation with and the support of the Johnson administration, 

the FPC had legislation drafted and introduced in Congress that would have given the 

Commission the authority to mandate transmission interconnection among utilities to prevent 

blackouts; Congress failed to act and did not budget money for the Commission to engage in 

reliability-related activities (pp. 187-188).  FERC had only limited voluntary interconnection 

powers under the Federal Power Act, and it was not funded or staffed to do more. 

 Congress also was concerned with a strike by coal workers in 1977.  The country relied 

on coal to help drive down the price of electricity to diminish stagflation.  A strike could 

undermine such efforts, increasing electricity prices.  FERC was responsible for providing 

information from utilities on “coal deliveries and consumption” to determine the impact of a 

strike on electricity prices (U.S. Congress. Senate. Committee on Energy and Natural Resources. 

Subcommittee on Energy Production and Supply, 1978, p. 25). 

 FERC finally completed its report and recommendations on the New York City blackout 

in 1978, and Chairman Curtis was called to testify before Subcommittee Chair John Dingell (D – 

MI).  Dingell stated that the hearing’s purpose was to examine what steps to take to avoid future 

blackouts, the economic costs of such events and necessary preventative action, and whether 

Congress needed to address any regulatory gaps related to grid reliability (U.S. Congress. House. 

Committee on Interstate and Foreign Commerce. Subcommittee on Energy and Power, 1978a, p. 

1).  Curtis testified that the outage resulted from a combination of natural causes, human error, 

and mechanical failure, and he warned that reliability was constrained by the competence of 

utilities, financial resources, politics, and the physical characteristics of each grid system (pp. 3-

5).  To address these problems Curtis recommended in part that the federal government work 

cooperatively with the states, utilities, and the regional electric reliability entities to develop 

agreed upon norms for regional reliability standards and to select and train appropriate personnel 

to use equipment in ways designed to improve system reliability (p. 4).  Finally, he also indicated 

that Congress should consider enabling the regional electric reliability councils to license system 

operators if they engaged in interstate commerce to ensure that such operators met certain criteria 

the councils established before the operators could act (p. 5). 
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 Cumulatively, then, members of Congress became aware of FERC’s problems.  The 

problems made dealing with challenges like the regulatory backlog of cases and the high cost of 

energy very difficult (U.S. Congress. House. Committee on Interior and Insular Affairs. 

Subcommittee on Energy and Environment, 1978; U.S. Congress. House. Committee on 

Appropriations. Subcommittee on Public Works, 1978).  FERC’s overstretched resources were 

stressed even further because of its need to respond to crises such as the New York City blackout 

and the coal strike (U.S. Congress. House. Committee on Interstate and Foreign Commerce. 

Subcommittee on Energy and Power, 1978a; U.S. Congress. Senate. Committee on Energy and 

Natural Resources. Subcommittee on Energy Production and Supply, 1978).  FERC’s inability to 

respond as some members of Congress wanted to these crises clearly frustrated legislators and 

likely helped produce the 30 percent budget increase (U.S. Congress. House. Committee on 

Interstate and Foreign Commerce. Subcommittee on Energy and Power, 1978a).  Some 

legislators were frustrated further because the Agency lacked the regulatory authority to mandate 

transmission interconnections and the development and enforcement of reliability standards 

among utilities to prevent blackouts.  Although legislators with more intimate knowledge of the 

Agency’s problems succeeded in increasing FERC’s budget, they were not immediately able to 

address some of the regulatory constraints that limited the Commission’s authority. 

FERC Actions 

Between January 1, and November 9, 1978, FERC issued three orders (Tables 19 and 20) 

and eight opinions (Tables 21 and 22).  As one can see from Table 20, two of the orders were 

administrative and one dealt with the revision of forms.  Table 22 reveals that six of the opinions 

focused on wholesale rate matters, while one involved a complaint against a utility for 

anticompetitive behavior and another dealt with transmission rates and a service agreement.  At 

the same time FERC also issued three rules related directly to electric utilities.  The Commission 

established a procedure (RM78-16) that utilities must follow if they submitted a settlement 

agreement (Federal Energy Regulatory Commission, 1978n).  FERC encouraged settlements, 

seeing them as a way to save time and money for consumers, utilities, and the Agency (McGrew, 

2009, pp. 35-37; U.S. Congress. House. Committee on Appropriations. Subcommittee on Public 

Works, 1978, p. 961).  To help reduce the burden of its regulatory responsibilities, FERC 

adopted a rule (RM78-19; 43 F.R. 36433) delegating more authority internally (Federal Energy 

Regulatory Commission, 1978b).  The Agency’s Chief Accountant could now sign routine 
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correspondence and approve routine determinations for utility securities and stocks (p. 36434), 

and the director of the Office of Electric Power Regulation could “accept or reject certain rate 

filings” (p. 36434).  A third rule (RM78-21; Federal Energy Regulatory Commission, 1978a) 

required anyone seeking a stay of a Commission order to file for judicial review and FERC 

rehearing simultaneously. 

 In 1978 FERC issued 1,488 formal decisions with docket numbers.  Of these, about 25% 

(see Tables 24-27) dealt with matters related to private electric utilities.  Two new prefixes, “EL 

and ID,” appeared in the electric utility total, with “EL” designating “any formal filing” related 

to electric utilities, often resulting in court-like cases before the Commission, and “ID” 

“interlocking directorates”121 (Federal Energy Regulatory Commission, 2011).  Looking only at 

the electric utility decisions, roughly 56% were “ER” rate decisions, 20% were “ES” security or 

liability decisions, and 14% had the “E” prefix involving some general aspect of electric utility 

regulation.  As FERC began to work in 1978 to delegate more authority to staff (Federal Energy 

Regulatory Commission, 1979a, p. 15), ALJs made 17% of the decisions, the Commission 74%, 

and office directors 9%. 

 Overall, FERC’s decisions indicated that concern both in Congress and the Agency 

remained over the speed with which the Agency performed its regulatory responsibilities.  The 

evidence suggests that the Commission tried to combat efficiency problems through increased 

delegation, calls for an increased budget and staff, development of new computer software to 

track cases, establishment of case deadlines, and development and use of productivity 

measurements to improve individual accountability.  Even with its efficiency challenges, the 

FERC was responsive to Congress’s concerns. 

Congress Passes PURPA 

In 1978 Congress finally enacted substantive legislation to address both growing public 

pressure to end the increases in retail electricity rates (Table 4; U.S. Energy Information 

Administration, 2012), and its mounting disappointment with FERC’s regulatory performance.  

Two bills, the Public Utility Regulatory Policies Act (PURPA; P.L. 95-617; 92 Stat. 3117) and 

the Power Plant and Industrial Fuel Use Act (P.L. 95-620; 92 Stat. 3289), were designed to 

121  An interlocking directorate occurs in an electric utility when a person holds a position of 
authority with a utility and another entity (such as a bank) that might result in a conflict of 
interest; to keep both positions the person must file with and get the formal approval of FERC 
(P.L. 74-333; 49 Stat. 856; § 213; § 305 (b)).  
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address these problems (Table 18).  PURPA affected FERC and private electric utilities most 

directly (Griffin & Puller, 2005, p. 20; McGrew, 2009, p. 250).  As chapter 3 detailed, PURPA 

established a framework for the development of an artificially imposed marketplace for 

electricity generation to establish “competition” among utility and non-utility electricity 

generators.  This new framework was superimposed on the pre-existing natural monopoly 

structure for electric utilities that state and federal regulation had encouraged. 

 PURPA was designed to improve FERC’s wholesale rate application procedures, electric 

transmission for wholesale purposes, regulations for the wholesale sale of electricity, grid 

reliability, electricity conservation, efficiency, and Commission review of the use of automatic 

fuel adjustment clauses.  The law required the Commission to conduct a study to result in new 

procedures to speed up the wholesale electric ratemaking process (P.L. 95-617; 92 Stat. 3142; § 

207).  Congress also gave FERC the authority to order transmission interconnection between a 

utility and a qualifying facility (QF)122 to encourage wholesale electricity competition (P.L. 95-

617; 92 Stat. 3135-3136; § 202; § 210).  Such competition was assisted further as FERC was 

given the authority to order transmission access after a utility or a QF had purchased electricity 

wholesale from another utility or QF (P.L. 95-617; 92 Stat. 3136-3138; § 203; § 211).  The 

Commission also was authorized to order the sale or purchase of electricity between qualifying 

facilities and utilities (P.L. 95-617; 92 Stat. 3144-3147; § 210).   To improve grid reliability, 

FERC had to conduct a study to produce recommendations to maximize grid performance (P.L. 

95-617; 92 Stat. 3143-3144; § 209).  FERC also could issue orders related to electricity 

conservation and efficiency by allowing utilities to pool their electricity supplies, and examine 

the usefulness of such pooling arrangements (P.L. 95-617; 92 Stat. 3140-3141; § 205).  The 

statute also required FERC to review the use of automatic fuel adjustment clauses on a periodic 

basis and prevent their use when it was not efficient (P.L. 95-617; 92 Stat. 3142-3143; § 208).  

Finally, the law gave states the flexibility to establish retail rates from a menu of options (P.L. 

95-617; 92 Stat. 3121-3128; §§ 111-117). 

122  A qualifying facility is a cogeneration facility or a small power production facility that meets 
criteria established by FERC.  As a result it can sell electricity to utilities in the wholesale 
electricity market under terms and conditions established for QFs (P.L. 95-617; 92 Stat. 3134-
3135; § 201; § 3 (17) & (18)).   
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While PURPA addressed problems associated with both retail electricity rates and 

FERC’s regulatory performance, the Power Plant and Industrial Fuel Use Act (P.L. 95-620; 92 

Stat. 3289) focused on steps designed to lower electricity rates.  This statute mandated that 

electric power plants use coal (coal became cheaper again after the strike ended) or another 

alternative energy source whenever possible rather than natural gas or petroleum to lower 

electricity prices (P.L. 95-620; 92 Stat. 3291).  Meanwhile, it prohibited all new power plants 

except cogeneration facilities from using natural gas or petroleum (P.L. 95-620; 92 Stat. 3298; § 

201).  The Fuel Use Act required FERC to develop design capacity rules for new power plants 

[P.L. 95-620; 92 Stat. 3296; § 103 (a) (18) (D)]. 

FERC Responds 

In an attempt to address congressional concerns with wholesale electric rate application 

procedures, Chairman Curtis publicly floated the idea of granting state public utility 

commissions the right to regulate wholesale electricity rates (Curtis, 1980, pp. 1395-1399; 

Pfeffer & Lindsay, 1984, pp. 104-106).  Yet, legislators evidently were not keen on turning over 

such authority to the states.  Perhaps as a result of such reluctance, Curtis advocated the 

development of a generic ratemaking process (Curtis, 1980, p. 1352).  This would occur through 

changes to FERC’s rules in the Code of Federal Regulations and be designed to speed up the 

ratemaking process. 

To improve grid efficiency and reliability, FERC spent much of 1979 developing rules 

and considering cases that would assist in implementing various provisions of PURPA; many 

would not be finalized until the 1980s (Federal Energy Regulatory Commission, 1980a, pp. 15-

20).  Each rule or finding needed to meticulously detail the procedures required before FERC 

issued orders mandating the transmission interconnection of qualifying facilities, allowing 

transmission access for wheeling; or permitting a utility to sell to or purchase electricity from a 

qualifying facility (Federal Energy Regulatory Commission, 1980a, p. 18).  Finally, reports that 

suggested improvements for grid reliability, power pooling, and automatic fuel adjustment 

clauses would not be completed until the mid-1980s. 

FERC issued eight orders (Tables 19 and 20) and ten opinions (Tables 21 and 22) in 

1979.  Of the orders two were administrative, two revised forms, two implemented PURPA 

provisions, one delegated authority, and one established power plant design capacity under the 

Power Plant and Industrial Fuel Use Act.  Meanwhile, all of the opinions dealt with various 
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elements of wholesale rate decisions including fuel adjustment clauses, spot prices of fuel, power 

outage expenses, accounting matters, and rates of return, costs, and price squeezes. 

Overall, FERC’s formal decisions had a similar rate-based focus.  The Commission made 

2,080 formal decisions, nearly 19% of which were electricity-related.123  Of the electricity-

related decisions, 58% were “ER,” rate decisions, a two percent increase over the previous year, 

and 20% were “ES” security and liability decisions, a seven percent increase over 1978.  The rest 

of the formal decisions included 12% with an “E” prefix, 4% with an “EL” prefix, and 4% with 

mixed prefixes.  Expanded delegation also meant that office directors made 22% of the formal 

decisions (a 150% increase over the previous year), the Commission 56% (down 18%), and ALJs 

22% (a 43% increase), decreasing the Commission’s workload as both Congress and FERC 

wanted. 

FERC evidently was caught between rapid organizational change and shifts in the 

broader policy environment.  It tried to respond to all of Congress’s demands, while at the same 

time seeking to adapt to the changes PURPA placed on the utility industry.  For an established, 

well-respected agency navigating these changes would have been difficult; trying to do so as a 

new agency was close to impossible. 

Regulatory Problems Persist 

Congressional Feedback in 1979 

A mixture of issues -- growing pains at FERC, the persistence of high electricity retail 

rates, and the complexity associated with PURPA implementation -- continued to push 

congressional actions.  FERC still suffered from being overburdened with regulatory work, high 

staff turnover, and an insufficient budget to perform all of the tasks it was assigned.  Once again, 

the average nominal retail rate of electricity increased by eight percent from the end of 1978 until 

the end of 1979, though the average real electricity rates declined by one percent over the same 

period (Table 4; U.S. Energy Information Administration, 2012).  PURPA added a layer of 

complexity to the regulation of private electric utilities because it attempted to establish a 

decentralized model for electric power generation.  As a result, the legislation added complexity 

for FERC, state public utility commissions, and private electric utilities. 

123  In 1978 electricity decisions made up 25% of the Commission’s yearly total, while in 1979 
electricity decisions made up only 19% of the total.  It is unclear why this was the case.  See 
Tables 24-27 in the Appendix. 
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Legislators introduced 37 bills in 1979 that contained references to the Federal Energy 

Regulatory Commission (Tables 16 and 17; Thomas, 2013b).  Of these, at least four if adopted 

would have directly established new policies, processes, and procedures for the development of 

new electricity rates in order to limit or in some cases prevent electric rate increases for the 

average citizen.124  At least another 11 bills were designed to lower rates by increasing the 

supply of energy through encouraging the development of alternative sources of energy to 

generate electricity including small hydroelectric dams (H.R. 3431, H.R. 5278, and S. 1558), 

geothermal projects (H.R. 4471, H.R. 4622, H.R. 5227, H.R. 6154, and S. 1330), and solar and 

wind power (H.R. 5622, S.932, and S. 1904).  These bills were a natural fit with PURPA because 

the object of establishing small power production facilities through more federal regulation was 

to encourage in part the use of more environmentally friendly fuels to generate electricity.  Two 

of the bills ultimately became law in 1980: H.R. 5278 and S. 932 (Table 18). 

Congress remained keenly aware of some of FERC’s budgetary problems and attempted 

to address them.  For fiscal year 1980 Congress appropriated $68.387 million for FERC (Table 

15; Office of Management and Budget, 1982, p. I-J15); however, the Agency actually spent only 

$67.613 million, still a 25% increase over the previous fiscal year (Office of Management and 

Budget, 1982, p. I-J15; Federal Energy Regulatory Commission, 1981a, p. 4; U.S. Congress. 

House. Committee on Appropriations. Subcommittee on Energy and Water Development, 1981, 

p. 1507). 

Political trends toward smaller agency budget and staff sizes began to work against the 

Agency and created more impatience in Congress.  In testimony on the fiscal 1980 budget before 

the House Subcommittee on Energy and Water Development, members expressed irritation with 

FERC’s yearly requests for an increased budget and more staff (U.S. Congress. House. 

Committee on Appropriations. Subcommittee on Energy and Water Development, 1979).  Some 

legislators were annoyed further because they questioned whether FERC had spent past funds as 

Congress had intended (pp. 3186, 3193).  Meanwhile, the Carter administration attempted to 

limit the size of agency budgets and the number of personnel in the federal executive branch to 

124  These bills included H.R. 277, H.R. 1977, H.R. 4648, and H.R. 4652 in 1979 (Thomas, 
2013b). 
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help address stagflation.  Chairman Curtis’s testimony to the Subcommittee revealed that OMB 

had reduced FERC’s budget and personnel requests for FY 1980 (pp. 3186, 3201). 

At the same time, in Congress there was a growing technical debate over the future 

structure of the electric power system.  At issue was whether it was technically possible to move 

the grid away from existing centralized generation and transmission units, which were 

constrained by growing costs, scarce capital, and siting problems, toward a more decentralized, 

less expensive, and easier to site system defined by integrated cogeneration and renewable small 

power production generation facilities (Behrens, Kaufman, & Bodilly, 1979, p. 1).  Open to 

discussion as well was whether elements of the existing system could be integrated into or were 

compatible with elements of the newer decentralized system (p. 1); this is precisely what 

Congress and the President sought to accomplish with the passage of PURPA, which FERC was 

charged with implementing. 

FERC Responds to Challenges in 1980 

By the end of 1979 FERC plainly faced a number of political, economic, and regulatory 

challenges.  Politically, Congress was keeping tabs on the Agency’s efforts to implement 

elements of PURPA; legislators complained about the backlog of rate cases still under review at 

the Commission (U.S. Congress. House. Committee on Interstate and Foreign Commerce. 

Subcommittee on Energy and Power, 1980).  Due to the economic challenge of stagflation the 

Carter administration began an effort, which OMB largely directed, to rein in the budgets and 

staff sizes of all federal agencies.  Although from the evidence it seems clear that FERC was 

underfunded and understaffed for all of the tasks it was assigned, it would be ever more difficult 

to argue for increased resources when the President and to a growing degree Congress expected 

agencies to consider national economic circumstances when making budget requests. 

FERC’s regulatory challenges were clear when Chairman Curtis noted that as of late 

October of 1979 the Commission still had over 60,000 pending cases (U.S. Congress. Senate. 

Committee on Governmental Affairs. Subcommittee on Energy, Nuclear Proliferation, and 

Federal Services, 1980, p. 368).  Although as Curtis pointed out such a backlog was in part the 

product of procedures mandated by federal law (U.S. Congress. House. Committee on Interstate 

and Foreign Commerce. Subcommittee on Energy and Power, 1980b), Congress remained 

interested in speeding up overall Commission decision making (U.S. General Accounting Office, 
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1979; United States. Congress. House. Committee on Interstate and Foreign Commerce. 

Subcommittee on Energy and Power, 1980). 

 In this larger context FERC began to respond to its predicament in 1980 by issuing 10 

orders (Tables 19 and 20) and 19 opinions (Tables 21 and 22).  Table 20 shows that five of the 

orders implemented various PURPA provisions, two revised the filing requirements for 

interlocking directorates,125 one was administrative, one related to transmission rate schedule 

filings, and one changed wholesale rate schedule requirements.  As one can see in Table 22, 16 

of the opinions dealt with factors that affected wholesale rates, two decided cases relevant to 

transmission rates and wholesale wheeling, and one involved a settlement. 

Moreover, in 1980 FERC issued 2,318 decisions (Tables 24-27), 22% of which had 

docket prefixes indicating that they were electricity-related decisions.  Once again “ER” rate 

decisions made up 50% of the electricity cases (Federal Energy Regulatory Commission, 2011).  

Other significant totals came from “ES” security and liability decisions (18%) and “EL” 

miscellaneous filings (10%).  Two new docket prefixes deserve mention because they deal 

directly with elements of PURPA.  “RE” refers to a FERC filing seeking either a time extension 

or an exemption from the provisions of PURPA; it made up 10% of the docketed cases for 

electricity (Federal Energy Regulatory Commission, 2011).  The other new docket prefix, “QF,” 

deals with small power production and cogeneration facilities seeking qualifying facility status 

under PURPA; these made up 3% of the cases for electricity (Federal Energy Regulatory 

Commission, 2011).  Finally, cases with the designation “E” (generic electricity decisions) 

comprised 5% of the total number of electricity decisions (Federal Energy Regulatory 

Commission, 2011).  ALJs decided 22% of the decisions, the Commission 56%, and office 

directors 26%. 

The data on FERC’s decisions in 1980 are important for several reasons.  First, they show 

that the Commission really began in earnest in 1980 to implement the provisions of PURPA 

related to the development of qualifying facilities.  Next, although rate-related cases increased 

over the previous year, the percentage of decisions such cases represented declined by eight 

percent.  The evidence also point to a marked increase in miscellaneous filings by electric 

utilities, 53 (10%) in 1980 compared to 16 (4%) in 1979; this rise might be explained by 

125  It is important to note that the filing requirement changes for interlocking directorates 
occurred under provisions found in PURPA as well; see Table 20. 

97 
 

                                                 



administrative or legal challenges by utilities or other parties to regulatory elements of PURPA.  

Other notable findings include that although the number of security and debt-related cases 

increased from 79 in 1979 to 95 in 1980, the percentage of decisions that these cases represented 

declined from 20% in 1979 to 18% in 1980.  The percentage declines both for rate and for 

security and debt cases might have been lagging indicators of the brief decrease in average 

national real retail electricity rates between 1978 and 1979. 

Congress Reacts in 1980 

Although it was clear by 1979 that FERC operated in a more hostile policy environment, 

the same also was true for the President and Congress as they found themselves hamstrung by 

national economic problems and the Iranian hostage crisis.  Matters were complicated further in 

1980 since it was also an election year, and voters were likely to blame at least some incumbents 

in Congress and the President.  This broader context probably influenced how Congress opted to 

deal with FERC. 

 Between 1979 and 1980 the average nominal retail rates for electricity in the United 

States increased by nearly 18%, and the average real retail rates increased by nearly 8% (Table 4; 

U.S. Energy Information Administration, 2012).  Likely in response to both electricity rates and 

FERC’s responsibility to implement laws related to private electric utilities, legislators 

introduced 26 bills in 1980 to address various aspects of the electric utility industry (Tables 16 

and 17; Thomas, 2013c).  In 1980 three bills were designed to lower electricity rates, two to 

encourage the development of small hydroelectric projects, and four others to get power plants to 

conserve fuel by switching from oil and natural gas to other fuel sources.126  Finally, for fiscal 

year 1981 Congress appropriated $74.374 million for FERC (Table 15), almost a nine percent 

increase (P.L. 96-367; 94 Stat. 1335; U.S. Congress. Senate. Committee on Appropriations. 

Subcommittee of Committee on Appropriations 1981, p. 1282), and an additional one million 

was later added in a supplemental appropriation (P.L. 97-12; 95 Stat. 85; Office of Management 

and Budget, 1983, p. I-V33). 

126  The three bills written to lower electricity rates were H.R. 7308, H.R. 8220, and H.R. 8408 
(Thomas, 2013c).  Meanwhile, the two bills that sought to encourage the development of small 
hydroelectric projects were H.R. 6946 and H.R. 6948 (Thomas, 2013c), and the four bills 
designed to encourage the conservation of fuel by power plants were H.R. 6930, H.R. 6999, H.R. 
7341, and H.R. 7809 (Thomas, 2013c).  None of the bills passed. 
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 Congress throughout 1980 tried to figure out ways to improve both how FERC 

functioned and its results.  In a hearing before the House Subcommittee on Administrative Law 

and Governmental Affairs, Chairman Curtis was called to testify on a bill titled the “Regulation 

Reform Act of 1979” (H.R. 3263; U.S. Congress. House. Committee on the Judiciary. 

Subcommittee on Administrative Law and Governmental Relations, 1980).  The legislation 

attempted to address the regulatory problems in all federal agencies simultaneously.  Electric 

utilities and FERC believed if adopted the bill would make effective regulation of the industry 

impossible (p. 1208 & 1210), and as a result they both opposed the measure (p. 1210). 

Instead, Chairman Curtis (1980) presented for the record a copy of the report required by 

Section 207 of PURPA on problems related to wholesale electricity ratemaking; it included 

recommendations for Congress to improve FERC’s effectiveness.  First, the report recommended 

that wholesale rate increases should not go into effect until approved by the Commission (Curtis, 

1980, p. 1388).  Next, statutory changes should be made to allow Commission staff to make final 

decisions to free the Commissioners to focus on other important matters (pp. 1390-1392).  

Moreover, Congress should give FERC the opportunity to correct regulatory errors before going 

through judicial review and give the Agency the authority to waive a rehearing request, allowing 

for immediate review by the Federal Court of Appeals (pp. 1392-1393).  Lastly, Congress should 

consider whether to regulate wholesale electricity transactions when they occur solely within the 

borders of one state (p. 1395). 

Learning perhaps from the previous year’s budget testimony, Curtis listed FERC’s 

accomplishments over the previous two years and noted how previous budgets and staff 

increases had assisted the Agency’s efforts (U.S. Congress. House. Committee on Interstate and 

Foreign Commerce. Subcommittee on Energy and Power, 1980a).  In turn, although Chairman 

Curtis did not ask specifically for more staff, Subcommittee Chairman John Dingell promised to 

do whatever he could to ensure that the Agency had adequate staff levels (p. 445).   

Meanwhile, Subcommittee members continued to express concerns about the length of 

time it took for wholesale rate increase requests to be completed.  Curtis noted that part of the 

problem stemmed from two U.S. Supreme Court decisions:  Federal Power Commission v. 

Southern California Edison Company et al. [376 U.S. 205 (1964)] and Federal Power 

Commission v. Conway Corporation et al. [426 U.S. 271 (1976)].  Together, the rulings meant 

that FERC would have to rule on all wholesale rate cases, and it would have to review state- 
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created retail electricity rates before determining whether a wholesale rate increase request for 

one utility was just and reasonable.  According to Curtis, to speed up the wholesale rate request 

process, FERC was able to delegate more than half of all such decisions to its staff; overall the 

Commission decreased its year-to-year case backlog by roughly eight percent (p. 437 & 443).  

Finally, despite protests from some legislators because government spending was linked to 

inflation, the Commission asked for an increased budget because of an increased workload 

following the passage of the National Energy Act (pp. 453-454). 

Another hearing revealed that FERC was trying to implement PURPA provisions in 

coordination with the states, and budget constraints continued to be a major topic of concern.  

According to testimony, FERC had been working directly with the states through the National 

Association of Regulatory Utilities Commissioners (NARUC), made up of representatives from 

state public utility commissions, to coordinate the development of rules and regulations for 

qualifying facilities and the reporting of cost information for utilities under PURPA127 (U.S. 

Congress. House. Committee on Appropriations. Subcommittee on Energy and Water 

Development, 1980, pp. 2966-2967).  The object was to try and prevent conflict between federal 

and state governments over how provisions in PURPA should be implemented.128  Next, the 

Carter administration required FERC to cut its budget request for FY 1981 by over $4 million (p. 

2938).  Ultimately, legislators encouraged FERC to further pursue its efforts to eliminate 

unnecessary paperwork and to increase its use of informal rulemaking to save time and money 

for both utilities and the Agency (pp. 2971-2972). 

Partisan Change after the 1980 Election 

FERC Faces New Realities in 1981 

If 1980 proved to be a rocky year for both FERC and Congress, 1981 brought with it the 

realities of a new Republican president and a Republican-controlled Senate.  As in the past, the 

partisan switch produced at least as much continuity as change.  Policy changes often were 

subtler than one might have expected.  For the first time in the history of the Commission, it 

127  Little evidence suggests that beyond implementing the provisions of PURPA FERC made a 
concerted effort to establish informal mechanisms with the state public utility commissions.   
 
128  This effort was not entirely successful; see FERC v. Mississippi [456 U.S. 742 (1982)].   
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would have a chair other than Charles Curtis.129  The new Chairman, C. M. Butler III, was 

appointed by President Reagan, confirmed by the Senate, and began serving in June 1981 

(Federal Energy Regulatory Commission, 1983a, p. iv).  The Agency continued to perform many 

of the same duties and to act in many of the same ways as it did before the 1980 election.  

To get a better sense of how FERC acted after the 1980 election, it is useful to begin by 

examining the orders it adopted pertinent to private electric utility regulation in 1981.  The 

Commission issued six orders (Tables 19 and 20) and 12 opinions (Tables 21 and 22).  Of the 

orders, two implemented provisions in PURPA, one was administrative, one delegated more 

authority to the office directors, one changed the filing requirements for interlocking directorates, 

and another changed the tax provisions for wholesale ratemaking purposes.   Table 22 shows that 

of the 12 opinions FERC issued in 1981, 11 dealt specifically with wholesale ratemaking factors 

and one determined the allocation of costs due to the abandonment of a power plant project.   

Meanwhile, FERC also issued a number of docketed electric utility decisions in 1981.  

Out of 2,861 decisions, 19% had prefixes related to electric utility regulation (Tables 24-27).  Of 

these, 52% were “ER” rate decisions, and 21% were “ES” security and liability decisions 

(Federal Energy Regulatory Commission, 2011).  Additionally, 10% were “QF” qualifying 

facility status decisions and six percent were “EL” formal filings (Federal Energy Regulatory 

Commission, 2011).  Moreover, 22% of the electric utility decisions were made by ALJs, 49% 

by the Commission, and 29% by the office directors. 

Taken together these decisions are revealing.  First, roughly 73% of the decisions dealt 

with rates and costs, suggesting that electricity remained and was becoming ever more expensive 

to make and to distribute.  These cases also suggest that FERC, like Congress, was concerned 

with the price of electricity.  Next, the increase in the numbers of individuals, small businesses, 

and multi-national corporations applying for the “QF” designation indicated a growing level of 

support for the development of small power production and cogeneration facilities, which might 

help overcome some of the public opposition to the development of new generation and 

transmission facilities by providing alternative sources of electricity.  Finally, in keeping with 

both the Commission’s and Congress’s desire to delegate more authority and tasks to FERC staff 

to speed up case processing, from 1980 to 1981 the number and percentage of cases the office 

129  Georgiana Sheldon served as acting Chair at FERC between January and June 1981 until the 
Senate confirmed Butler (Federal Energy Regulatory Commission, 1983a, p. iv).  
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directors at FERC handled notably increased; in 1980 the directors processed 132 (26%) of the 

decisions, while in 1981 they made 161 (29%) of the decisions. 

Congressional Approach in 1981 

It is useful to examine how congressional behavior toward both FERC and private 

electric utilities in 1981 changed as the Senate and presidency came under Republican control. 

Democrats still controlled the House of Representatives, which likely limited many policy 

changes.  Furthermore, economic realities such as the continuing existence of stagflation may 

have served as another factor limiting any changes in policy toward private electric utilities and 

FERC. 

 From the end of 1980 through the end of 1981, the average nominal national retail rates 

for electricity in the country increased by roughly 17%, and average real national retail rates 

grew by nearly seven percent (Table 4; U.S. Energy Information Administration, 2012).  

Responding once again to these sizable rate increases as well as other issues, members of 

Congress introduced 25 bills in 1981 (Tables 16 and 17; Thomas, 2013d).  One bill, H.R. 830 

introduced by Representative James M. Collins (R-TX), would have eliminated the Department 

of Energy and transferred FERC to the Department of Interior, but the bill died in committee 

(Congressional Research Service, 2013a).  Three bills, H.R. 3002 [sponsored by Representative 

Richard L. Ottinger (D-NY)], H.R. 3447 [sponsored by Representative Don Fuqua (D-FL)], and 

S. 1021 [sponsored by Senator James A. McClure (R-ID)], would have authorized funding for 

energy conservation, storage, and renewable energy as well as appropriations for FERC 

(Thomas, 2013d).  The Senate passed its version of the Regulatory Reform Act S. 1080 

[sponsored by Senator Paul Laxalt (R-NV)], but the House did not consider the bill (Thomas, 

2013d). 

 Although it may well be that H.R. 3002, H.R. 3447, S. 1021, and S. 1080 all were 

introduced and considered in part due to the cost of electricity, relatively little proposed 

legislation evidently was designed to directly address the problem of high electricity rates, 

perhaps reflecting divided government.  In the meantime, for fiscal 1982 Congress appropriated 

$76.177 million for FERC (Table 15), a modest one percent increase over the previous fiscal 

year (P.L. 97-88; 95 Stat. 1145; Office of Management and Budget, 1984, p. I-J12; Federal 

Energy Regulatory Commission, 1983a, p. 3).  Although the Republican president and Senate 
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were in part responsible for holding the line on government spending, President Carter had also 

tried to rein in government spending. 

 The official FERC fiscal 1982 budget request approved by the Reagan administration was 

for over $82 million (U.S. Congress. House. Committee on Appropriations. Subcommittee on 

Energy and Water Development, Development, 1981, p. 1503).  Yet, Congress ultimately 

appropriated nearly $6 million less than requested.  Perhaps legislators, particularly Democrats in 

the House, may have feared that the increased budget request was tied to the Administration’s 

proposal to eliminate the Department of Energy, as such elimination would likely require 

consolidating aspects of energy regulation in FERC and would require more funding for the 

Commission.  Meanwhile, Acting Chair Sheldon told the House Subcommittee on Energy and 

Water Development that FERC was continuing its efforts to improve efficiency and 

responsiveness by making procedural changes including computerization of agency files, 

elimination of unnecessary forms, and delegation of more authority to the office directors (pp. 

1503-1504).  Finally, she argued that the budget request was required due to the Commission’s 

regulatory responsibilities, including enforcement of provisions of the Federal Power Act and 

PURPA (p. 1541). 

 Sheldon also made a number of points related to FERC’s budget request for FY 1982 

before the Senate Subcommittee of the Committee on Appropriations.  Her testimony indicated 

that the Commission had seen a substantial increase in its regulatory workload in electric power 

regulation due in part to inflation as higher costs throughout the economy forced utilities to apply 

for higher wholesale rates (U.S. Congress. Senate. Committee on Appropriations. Subcommittee 

of the Committee on Appropriations, 1981, p. 1283).  She also indicated that costs were 

increasing in electric power regulation due to inflation and the new regulatory provisions of 

PURPA (pp. 1283, 1315).  Senator John C. Stennis (D-MS) agreed that FERC needed the money 

it was asking for to adequately perform its regulatory responsibilities (p. 1301), while 

Subcommittee Chair Mark Hatfield (R-OR) vowed to work with FERC to achieve the 

Administration’s promise to clean up the regulatory problems that had damaged the economy 

and cost taxpayers money (p. 1303).  Finally, Sheldon testified that the Reagan administration 

proposed through the passage of federal legislation to increase the size exemption for 

hydroelectric power plants under certain provisions of the Federal Power Act in order to relieve 

103 
 



some of FERC’s regulatory burdens and to speed up other regulatory processes at the 

Commission (p. 1311). 

 Some legislators sought to figure out how to deal with the longer term problems the 

utility industry faced.  In a hearing before the House Subcommittee on Energy Conservation and 

Power, then President John E. Bryson of the California Public Utility Commission (CPUC) 

suggested that the future of the electric utility industry might include careful deregulation of 

electricity generation (U.S. Congress. House. Committee on Energy and Commerce. 

Subcommittee on Energy Conservation and Power, 1982b, p. 73).130  At the same hearing, FERC 

Commissioner Matthew Holden, Jr. testified that deregulation would not work because too many 

existing electricity generation plants made the market unattractive, and deregulation would 

necessarily result in wheeling problems that the Commission could not resolve easily for 

technical reasons (pp. 77-78). 

 Another hearing before the House Subcommittee on Energy Conservation and Power 

examined issues related to small power production, cogeneration, and proposed deregulation 

possibilities under PURPA (U.S. Congress. House. Committee on Energy and Commerce. 

Subcommittee on Energy Conservation and Power, 1981).  At the hearing, John B. O’Sullivan, 

FERC’s Chief Advisory Counsel, testified that the Commission opposed lifting regulations on 

the 50% ownership restriction for utilities on qualifying facilities, and he noted that the Agency 

did not believe that rate deregulation for such utility-owned facilities would serve the public 

interest or create more competition (p. 485).  O’Sullivan suggested that the Commission did 

favor, however, shifting the regulation of cogeneration and small power production facilities to 

the states in part since FERC did not have the time or the financial resources to regulate them (p. 

485).  In a related matter, Glenn J. Berger, an advisor and legal counsel supporting O’Sullivan, 

testified that the only state not to develop rules and regulations to implement relevant PURPA 

provisions was Georgia; even the state of Mississippi, which was suing the federal government 

over PURPA, had indicated it was complying (p. 486).  Representative Richard L. Ottinger (D-

NY), the Chairman of the Subcommittee, commented that some states opposed the Commission 

proposal to increase the size limit for small power production facilities (p. 524).  Finally, 

130  Bryson is a lifelong Democrat, and he was the first person I found that actually advocated for 
deregulation of electricity generation. 
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Ottinger pressed O’Sullivan on whether Congress should deregulate elements of PURPA.  

O’Sullivan replied that Congress should grant FERC more regulatory authority to order wheeling 

to ensure the sale of electricity from qualifying facilities, since at the time the federal courts 

considered wheeling and interconnection orders voluntary (p. 526). 

FERC’s First Full Year under Chairman Butler – 1982 

Clearly, at least some in Congress tried to address both high electricity rates and the 

regulatory problems associated with FERC.  These efforts led legislators to consider deregulating 

some PURPA provisions and the generation of electricity overall.  FERC seemed unenthusiastic 

about the prospects of deregulation and focused instead on encouraging Congress to give the 

Commission the regulatory authority it needed to issue orders to private electric utilities 

requiring transmission interconnection and wheeling for electricity created by qualifying 

facilities.  In this context FERC began its first full year of operation under the leadership of 

Chairman Butler. 

 In 1982 FERC issued 10 orders (Tables 19 and 20) and 12 opinions (Tables 21 and 22).  

Four of the orders implemented various changes to provisions found in PURPA, three revised 

forms, two were administrative, and one related to the delegation of authority.  Ten opinions 

were related to the wholesale ratemaking process and two involved elements of transmission 

including wheeling and transmission rates. 

 For reasons that will be clearer below the total number of docketed cases went up 

substantially in 1982 increasing by 48% over 1981 (Tables 24-27).  Of the electricity cases, 62% 

were “ER” rate decisions, and 15% were “QF” qualifying facility status cases (Federal Energy 

Regulatory Commission, 2011).  Another 10% were “ES” security and liability decisions 

(Federal Energy Regulatory Commission, 2011).  The ER and ES cases made up 71% of the total 

number of electricity decisions, suggesting that inflation continued to push electric rates and 

costs upward.  It also appears that individuals, small businesses, and multinational corporations 

remained interested in getting a qualifying facility designation from FERC for either their small 

power production or cogeneration facilities.  ALJs decided 16% of the cases, the Commission 

47%, and the office directors 36%; the Commission’s efforts to delegate more authority to the 

office directors continued. 

Congressional Response in 1982 
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One likely reason why FERC’s electricity docket grew so much in 1982 was the increase 

in electricity rates.  The average nominal national retail electricity rate grew by 11% from 1981 

to 1982, and the average real national retail electricity rate rose five percent (Table 4; U.S. 

Energy Information Administration, 2012).  This same period saw a 75% annual increase in 

docketed cases with the ER prefix.131   

Because proposed legislation is a lagging indicator of the economy, it would be another 

year before Congress reacted to the higher electricity rates.  At least some of the 36 bills 

introduced responded to higher electricity rates (Tables 16 and 17; Thomas, 2013e).  

Representative Thomas J. Corcoran (R-IL) sponsored H.R. 5363 granting the authority to 

suspend a wholesale electric rate schedule to anyone working at FERC and gave the Commission 

the authority to waive rehearing in such cases so aggrieved parties could immediately challenge 

rulings in federal court; the bill died in subcommittee (Thomas, 2013e).  Meanwhile, H.R. 5755, 

sponsored by Representative Tom Harkin (D-IA) and a similar bill sponsored by Senator 

Howard Metzenbaum (D-OH) would have limited the use of Construction Work in Progress 

(CWIP) clauses; both bills died in committee (Thomas, 2013e).  H.R. 7229 [sponsored by 

Representative Paul Findley (R-IL)] also would have further restricted the use of automatic fuel 

adjustment clauses; the bill also died in committee (Thomas, 2013e).  All of these bills dealt with 

limiting electricity rate increases and suggest bipartisan concern over electricity rates. 

 The fiscal 1983 budget was not adopted on time, likely reflecting divided government.  

Once a budget was adopted, however, Congress appropriated $79.665 million for FERC a 4.5% 

increase over the FY 1982 budget (Table 15), and it directed $79.193 million for the 

performance of its regulatory responsibilities (Office of Management and Budget, 1985, p. I-J14; 

Federal Energy Regulatory Commission, 1984a, p. 3). 

One potential source of conflict may have been the Administration’s proposal, supported 

by some Republicans in Congress, to dismantle the Department of Energy and to shift some of 

the Department’s regulatory powers over private electric utilities and budget to FERC.  On 

February 18, 1982, the House Subcommittee on Oversight and Investigations held a hearing 

examining the Reagan administration’s proposal to eliminate the Department of Energy as part 

131  In 1981, according to Lexis Nexis Academic, 285 cases with an ER prefix related to 
wholesale or transmission rates, while in 1982 498 cases had the same prefix, a 75% increase.  
One would expect that the number of docketed ER cases would increase in a year when 
electricity rates also increased.  
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of a larger strategy to deal with expanding federal budget deficits (U.S. Congress. House. 

Committee on Energy and Commerce. Subcommittee on Oversight and Investigations, 1982).  

Democrats in the House did not favor abolition of the Department for a variety of reasons, 

including that they did not see it a major source of budgetary savings.  Meanwhile, in testimony 

before the House Subcommittee on Energy and Water Development, Chairman Butler requested 

an FY 1983 budget of $92.5 million, nearly half of which was to be offset by filing fees and user 

charges imposed by the Commission; Congress ended up appropriating almost $13 million less 

than the request (U.S. Congress. House. Committee on Appropriations. Subcommittee on Energy 

and Water Development, 1982). 

 Congress was concerned as well with a number of other issues.  For example, the Senate 

Subcommittee on Energy Regulation held a hearing to determine whether legislation should be 

adopted amending PURPA to allow utilities to own 100% of a qualifying facility, rather than the 

50% under FERC rules (U.S. Congress. Senate. Committee on Energy and Natural Resources. 

Subcommittee on Energy Regulation, 1982).  Next, the House Subcommittee on Energy 

Conservation and Power held a hearing on the best way for FERC to regulate the electric utility 

industry including whether it should act as a least cost regulator since the industry was struggling 

financially and some utilities were going bankrupt (U.S. Congress. House. Committee on Energy 

and Commerce. Subcommittee on Energy Conservation and Power, 1982a).  The Subcommittee 

also considered legislation designed to address a D.C. Circuit court decision, American Electric 

Power v. FERC [675 F.2d 1226 (1982)], that threw out FERC’s rate rules for the purchase of 

electricity by a utility from a qualifying facility (U.S. Congress. House. Committee on Energy 

and Commerce. Subcommittee on Energy Conservation and Power, 1982).132  Much like most of 

the issues of concern to FERC in 1982, Congress seemed to concentrate on issues relevant to 

electricity rates or to utility costs. 

Stagflation Ends: 1983 

FERC Reacts in 1983 

Just as FERC and Congress were becoming ever more concerned about the increasing 

costs of electric utilities, something extraordinary happened.  Stagflation ended somewhere 

between the end of 1982 and the first few months of 1983.  The end came after the Federal 

Reserve, under the leadership of Chairman Paul Volcker and in agreement with the Reagan 

132  Ultimately, the U.S. Supreme Court reversed the D.C. Circuit [103 S. Ct. 1921 (1983)]. 
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administration, raised interest rates until the country went into a sharp recession.  The recession 

effectively ended stagflation, lowering prices throughout the economy including in the private 

electric utility sector and resulting ultimately in an economic boom.  As with Congress, it would 

take time for the Commission to catch up to the newer national economic realities. 

 Similar to legislation, FERC’s orders and opinions are lagging indicators of what had 

happened rather than projections of the future.  Thus, FERC’s orders in 1983 reflected the 

increasing rates linked to stagflation rather than the new high growth and low inflation economy.  

In 1983 FERC issued seven orders (Tables 19 and 20) and 21 opinions (Tables 21 and 22).  Two 

of the orders were administrative, one related to CWIP clauses, one focused on fuel adjustment 

clauses, one revised a form, one changed the deadline for a provision in PURPA, and another 

clarified FERC’s authority to suspend wholesale rates.  Reflecting the rearview nature of 

Commission opinions, in 1983 cases flooded FERC.  Of the 21 opinions issued in 1983, 13 dealt 

directly with wholesale rate matters; three others handled transmission issues, with others 

examining electric service tariff and spent nuclear fuel costs, the terms and conditions of 

wholesale service, the termination of an unused rate schedule, the waiver of rules for an 

automatic fuel adjustment clause, and ratemaking in a safe harbor transaction. 

 Although FERC’s orders and opinions largely reflected what had occurred prior to the 

economic changes following the end of stagflation, the Agency’s docketed casework mirrored 

the country’s changing economic circumstances.  In 1983, the Commission’s docketed decisions 

declined by 22% from 1982 (Tables 24-27).  Of the total number of decisions, those with 

electric-utility related prefixes increased from 1982.  However, the number of “ER” rate 

decisions declined by 17%.  Prior to 1983 the number of rate cases had increased every year 

along with rates and costs.  Meanwhile, there was an 85% increase in qualifying facility “QF” 

status decisions.  Other areas of growth in FERC’s docket included a 59% increase in formal 

filing “EL” decisions, and a 71% increase in “EC” sale, purchase, or merger decisions.  At the 

same time, ALJs decided 16% of the cases, the Commission 42%, and office directors 42%. 

 Beginning in 1978, docketed decisions with an “ER” prefix made up 56% of all 

electricity decisions; in subsequent years the number of decisions went up each year until 1983 

when it began to decline.  The increasing number of “ER” decisions largely matched the 

increasing retail electricity rates between 1978 and 1982, and the number of decisions began to 

decrease in 1983 as real retail rates began to decline.  Based on the growing proportion of 
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decisions that office directors handled, their share of the workload grew every year from 1978 

through 1983; it would appear that the Commission succeeded in delegating more authority to 

the directors.  Finally, FERC implemented Section 201 of PURPA as growth in the number and 

percentage of “QF” decisions made between 1980 and 1983 demonstrated. 

Congress Remained Stuck in the Past in 1983 

In line with congressional desires, FERC focused much of its efforts in 1983 on 

implementing sections of PURPA, reducing and clarifying the paperwork requirements for 

private electric utilities, providing stricter guidelines for the use of CWIP and automatic fuel 

adjustment clauses, and dealing with issues related to transmission and wholesale electricity 

rates.  Meanwhile, consistent with its reactive nature, Congress spent much of the year 

responding to the high rates associated with electric utilities in 1982.  It did not seem to 

recognize, perhaps due in part to the subtlety of the decline and increases in nominal rates, that 

the average national real electricity rate declined by almost one percent in 1983 (Table 4; U.S. 

Energy Information Administration, 2012). 

 Legislators introduced 63 bills in 1983 that contained references to the Federal Energy 

Regulatory Commission (Tables 16 and 17; Thomas, 2013f).  Of these, three133 would have 

established the terms and conditions under which FERC included construction-work-in-progress 

(CWIP) clauses in the wholesale rate structures of electric utilities; all of the bills died in 

committee or subcommittee after a Senate hearing was held on the subject (S. Hrg. 98-1068; 

Thomas, 2013f).  Two other bills134 would have limited the amount FERC could charge for a 

license for the use of a federal dam or other federal waterway projects; neither bill was approved 

(Thomas, 2013f).  Furthermore, S. 2150, introduced by Senator Gordon J. Humphrey (R-NH), 

would have required that FERC give preferences when awarding permits and licenses for the use 

of waterway projects; the bill died in committee (Thomas, 2013f).  Ultimately, however, 

Congress did approve $89.582 million for FERC for fiscal year 1984 (Table 15; P.L. 98-50; 97 

Stat. 258), a 12% increase over the Agency’s FY 1983 appropriation (Office of Management and 

133  The bills included H.R. 555 introduced by Representative Tom Harkin (D-IA), S. 817 
introduced by Senator Howard Metzenbaum (D-OH), and S. 1069 introduced by Senator John 
Chafee (R-RI). 
 
134  The bills were H.R. 3660 introduced by Representative Thomas Foley (D-WA) and S. 1132 
introduced by Senator James A. McClure (R-ID). 

109 
 

                                                 



Budget, 1986, p. I-J15; Federal Energy Regulatory Commission, 1985a, p. 4).  Congress also 

made a supplemental appropriation of $3.488 million for FY 1983 (P.L.98-63; 97 Stat. 316). 

 Although a number of bills related to FERC in 1983 were introduced, as Gormley (1986) 

would have predicted few received serious consideration.  Instead, Congress opted to express its 

priorities for the electric utility industry through the passage of increased appropriations for 

FERC.  In testimony before the House Subcommittee on Energy and Water Development on 

FERC’s fiscal 1984 appropriation, Chairman Butler reported that the Commission was about $6 

million short for FY 1983, causing the agency to cut staff (U.S. Congress. House. Committee on 

Appropriations. Subcommittee on Energy and Water Development, 1983, p. 251).  The shortage 

of funding occurred due to a budget impasse in 1983 that led to funding through a continuing 

resolution, and the Commission received nearly $13 million less in FY 1983 than it initially 

requested.  To address the funding problem Congress ended up passing a supplemental budget 

appropriation.   

Additionally, Butler’s testimony noted that FERC had seen a productivity increase of ten 

percent over two years according to a GAO study (p. 238).  A legislator commented that several 

southern states had intervened in a wholesale rate proceeding at FERC, and Butler testified that 

states should not have greater authority over wholesale rate matters because such authority might 

create interstate reliability problems for the electric grid (p. 255).  Another member of the 

subcommittee focused on FERC’s new rule on the use of CWIP clauses; Butler expressed 

concern that if the rule were too restrictive it would feed a growing tendency of private utilities 

to be risk averse in the development of new facilities, resulting in reliability problems when 

needed new facilities were not built (p. 261).  Butler also testified that PURPA had encouraged 

the use and development of small hydroelectric facilities, and the law had largely been 

responsible for FERC’s increased workload with private electric utilities in 1983 (pp. 259-260, 

273). 

 While some in Congress reviewed funding issues, Commission productivity, state 

wholesale rate authority, CWIP clause rules, the effects of PURPA, and FERC’s workload, talk 

began about the potential opportunity to deregulate elements of the private electric utility 

industry.  Such discussion started at least as far back as 1982 when John Bryson testified that the 

deregulation of electricity generation might be worth considering if it were done correctly.  

FERC seemed less than enthusiastic about the idea at the time, but it generated a study by the 

110 
 



Congressional Research Service.  The study found that a number of legal and political hurdles 

dimmed the prospects for full deregulation; however, it indicated that regulatory reform or partial 

deregulation should be selected based upon which choice was more likely to produce the best 

outcomes for consumers, regulators, and the utility industry itself (Congressional Research 

Service, 1983, pp. 122-123). 

FERC Continues to Change in 1984 

As Congress continued to oversee Commission activities and to consider regulatory 

changes for private electric utilities, FERC confronted other issues.  First, by the end of 1983 

Chairman Butler had resigned and returned to private industry, and FERC had a new appointed 

chairman, Raymond J. O’Connor (Federal Energy Regulatory Commission, 2013b).  Next, it was 

not clear what changes Congress had in mind for the regulation of private electric utilities, what 

the changes would mean for FERC, or if any legislative changes would actually occur.  

Moreover, the Agency needed to consider ways to supplement its budget as federal deficits and 

debt made future budgetary requests to Congress more difficult. 

 In this context FERC issued seven orders (Tables 19 and 20) and five opinions (Tables 21 

and 22) related to the private electric utility industry in 1984.  As Table 20 indicates, two orders 

dealt with fees and charges; one was administrative; one involved delegation to the office 

directors; one concerned generic determination of the rate of return on common equity by a 

utility; one related to an application for someone holding interlocking directorate positions; and 

one was relevant to the implementation of section 206 in PURPA.  FERC still focused on 

implementing PURPA and on taking measures designed to further improve its performance.  The 

Agency also began to emphasize establishing user fees and other charges to help self-fund the 

Commission and help buffer against future federal budget cuts.  Meanwhile, four dealt 

specifically with matters pertaining to wholesale rates, another examined costs related to 

subtransmission facilities. 

 In 1984 FERC issued a total of 2,427 docketed decisions, 34% of which had electric 

utility-related prefixes (Tables 24-27).  The total number of decisions declined by eight percent 

over the previous year, with electricity cases dropping two and a half percent.  Of the electricity 

cases, 44% had the “ER” prefix pertaining to rates, and 33% dealt with the qualifying status of 

small power production and cogeneration facilities (“QF”).  The number of ER decisions 

declined 12%, while the volume of QF decisions increased by 21%, suggesting that costs 
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declined as inflation ebbed and fewer utilities were involved in electric rate cases.  The increase 

in the number of QF decisions indicated a growing level of support for the development of such 

facilities.  Relatedly, the number of “ES” cases (involving the issuance of securities or 

assumption of debt) remained essentially flat. This indicates that demands for new infusions of 

capital for utilities through either securities or borrowing had stabilized, after peaking at 113 

decisions in 1981, perhaps due in part to the lack of inflation.  FERC’s continued efforts at 

increasing delegation appeared to be paying off as well, as the number of decisions issued by the 

Commission dropped 12%, while the number of decisions office directors handled increased 

nearly five percent. 

Congress Reacts to Economic Stability in 1984 

By 1984 it was relatively clear that stagflation had ended, and the economy began a boom 

that would last until the end of the 1990s.  The economic improvements seemed to have a 

positive impact on private electric utilities as well.  In 1984 of the 134 private electric utilities 

that had bond ratings, 62% had an A- or better rating; 46 were able to improve their ratings, 

while only 10 saw their ratings decline (Congressional Research Service, 1991, p. 77; see Table 

30).  Another economic indicator showing improvement for private utilities overall was the 

average debt-to-equity ratio.135  These positive economic trends for utilities may well have 

played a role in the slight (0.8%) decline in average national nominal retail rates and the more 

impressive four percent decline in average national real retail rates between the end of 1983 and 

the end of 1984 (Table 4; U.S. Energy Information Administration, 2012). 

 Even so, in 1984 legislators introduced 29 bills that specifically included references to the 

FERC (Tables 16 and 17; Thomas, 2013g).  Of these, six dealt with various elements of the 

licensing process for hydroelectric projects,136 four sought to address the problem of acid rain 

135  In 1970 the debt-to-equity ratio was 65/35, in 1974 it was 66/34, in 1980 63/37, and in 1984 
58.6/41.4 (p. 79; Table 28). 
 
136  The six bills included H.R. 5299 introduced by Representative Richard Ottinger (D-NY), 
H.R. 5416 introduced by Representative Albert Gore (D-TN), H.R. 6198 introduced by 
Representative James Jeffords (R-VT), S. 2710 introduced by Senator Malcolm Wallop (R-WY), 
S. 2711 introduced by Senator Bennett Johnston (D-LA), and S. 3006 introduced by Senator 
Daniel Evans (R-WA) (Thomas, 2013g). 
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caused by burning coal,137 and two were amendments in the House and Senate to bills on the use 

of CWIP clauses (Thomas, 2013g).138  Another bill [H.R. 4766, introduced by Representative Ed 

Bethune (R-AR)] would have required large utility rate increases to wait at least one year before 

going into effect after being approved by FERC (Thomas, 2013g).  Finally, H.R. 4923 

[introduced by Representative Tom Harkin (D-IA)] would have required FERC to hold hearings 

ensuring that utilities were using least cost plans (Congressional Research Service, 2013b), and 

H.R. 5608 [introduced by Representative Robert T. Matsui (D-CA)] would have given FERC the 

authority to order the mandatory wheeling of electricity (Congressional Research Service, 

2013c).  None of these bills passed. 

 For fiscal year 1985, however, Congress appropriated $95.677 million for FERC (Table 

15) and gave the Agency the authority to keep revenues collected from user fees, inspections, 

and licenses (P.L. 98-360; 98 Stat. 416-417).  Due to the authority to use revenues it collected, 

the Agency had nearly $99.37 million available to spend, and it spent more than $97.5 million on 

operations in FY 1985 (Office of Management and Budget, 1987, p. I-J16; Federal Energy 

Regulatory Commission, 1986a, p. 5).  The total amount spent in FY 1985 represented nearly a 

nine percent increase over the amount appropriated for the previous fiscal year.   

From the legislation introduced and FERC’s budget, it would appear that at least some 

members of Congress were concerned with wholesale electricity rates, environmental problems 

caused by burning coal to generate electricity, and the Agency’s regulatory procedures and 

authority.  Only one bill dealt specifically with rates (H.R. 4766), and it focused only on large 

wholesale rate increases.  The amendments on CWIP clauses simply continued past efforts to 

decide how broadly such clauses should be used.  Meanwhile, the acid rain legislation suggested 

that a shift might be underway.  Recall that when the federal government initially mandated the 

use of coal rather than natural gas or oil to fire power plants, many legislators recognized that 

coal would cause environmental problems but agreed because of the nation’s economic 

137  The four acid rain bills included H.R. 4906 introduced by Representative Matthew J. Rinaldo 
(R-NJ), H.R. 5370 introduced by Representative Morris Udall (D-AZ), H.R. 5794 introduced by 
Representative Dennis Eckart (D-OH), and S. 2215 introduced by Senator John Glenn (D-OH) 
(Thomas, 2013g). 
  
138  The House amendment introduced by Representative Carlos J. Moorhead (R-CA) was 
H.AMDT.592 to H.R. 555, while the Senate amendment introduced by Senator John Chafee (R-
RI) was S.AMDT .6491 to H.J. RES .648 (Thomas, 2013g).    
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problems.  The improved economy in 1984 meant that legislators could afford to revisit the use 

of coal and put into place policies designed to limit the impact of burning coal to produce 

electricity.  Questions about how FERC should regulate hydroelectric projects also remained, 

stemming in part from how different legislators viewed how FERC should regulate small 

hydroelectric projects under PURPA.  Another issue that received attention was finally granting 

FERC the authority to mandate compulsory wheeling to provide an avenue for the use of more 

electricity from non-electric utility sources. 

An appropriation hearing held by the House Subcommittee on Energy and Water 

Development for FERC’s FY 1985 budget addressed several points relevant to electric utilities 

(U.S. Congress. House. Committee on Appropriations. Subcommittee on Energy and Water 

Development, 1984).  Chairman O’Connor testified that the Agency was focusing on improving 

its internal management, developing a generic rate of return factor for determining just and 

reasonable wholesale electricity rates, and undertaking a bulk power experiment where the area 

involved would provide wheeling access to all participants to see if competition in electricity 

generation among utility and non-utility generators could work (pp. 350-353).  O’Connor also 

indicated that FERC hoped to establish a more generous CWIP policy to provide incentives to 

utilities to build much needed new generation facilities to ensure long-term grid reliability (p. 

353).  Contrary to what many legislators wanted, however, the more generous CWIP policy 

necessarily would result in higher retail rates at the state level and in higher wholesale rates at 

the federal level.  O’Connor argued that without the higher rates utilities would not build new 

generation facilities and as a result reliability would suffer (p. 353).  During the question and 

answer period, legislators seemed most interested in FERC’s regulatory activities generally (pp. 

371-372), overall case backlog (p. 460), establishment and use of fees to provide budget support 

(p. 468), and effort to move toward an automated recordkeeping system (p. 483).  Legislators did 

not focus on private electric utilities specifically and instead examined general administrative 

questions, and issues involving hydroelectric power and natural gas.  Perhaps the lack of 

discussion directly relevant to private utilities was due to better national economic 

circumstances. 

In another hearing Chairman O’Connor was asked to comment on a bill [H.R. 5766, 

sponsored by Representative Richard Ottinger (D-NY)] designed to establish regional electricity 

regulatory bodies.  Much to the chagrin of Representative Ottinger, O’Connor opposed the 
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legislation (U.S. Congress. House. Committee on Energy and Commerce. Subcommittee on 

Energy Conservation and Power, 1985b).  The FERC Chair contended that the establishment of 

regional regulatory entities for electricity would increase the likelihood of establishing regulatory 

conflicts that could hinder the market (p. 59).  Furthermore, he opposed the transfer of wholesale 

jurisdiction from FERC to the states because it would create more classes of customers, which 

would in turn make discrimination in the provision of services or rates more likely (p. 60).  

O’Connor’s last major complaint was that the bill contained a provision providing authority to 

FERC to order mandatory wheeling for states that belonged to a regional regulatory body (p. 60).  

O’Connor maintained that FERC should either have the authority to issue mandatory wheeling 

orders to all states or it should not have the authority to do so for any state in order to avoid 

complications and confusion.  If the bill were adopted as written, it would result in multistate 

conflicts and interstate commerce problems (p. 60).  Throughout much of the rest of the hearing 

the FERC Chair argued with Ottinger over whether the bill should be adopted, and O’Connor 

recommended a number of changes to the bill.  Although the proposed legislation ended up 

dying in committee, it demonstrated that some legislators still sought better ways to regulate and 

organize the electric utility industry. 

Two other congressional hearings addressed topics that continued to be concerns.  The 

first was a hearing of the Senate Subcommittee on Energy Regulation and Subcommittee, 

chaired by Frank Murkowski (R-AK), on potential changes in the use of construction work in 

progress clauses.  O’Connor’s testimony focused on two different approaches for a utility to 

recover the financing costs of electric facility construction, both of which allowed utilities to 

recover 100% of all “prudently incurred” costs (U.S. Congress. Senate. Committee on Energy 

and Natural Resources. Subcommittee on Energy Regulation, 1984, p. 60).  Additionally, the 

FERC Chair discussed how the 1983 CWIP rule worked, explaining that the Agency required 

each utility seeking a CWIP clause to prove it was entitled to such a clause; such clauses could 

be subject to negotiation with ratepayers, or in the absence of such negotiations they could be 

resolved through administrative adjudication (p. 67). 

In a second hearing before the House Subcommittee on Energy Conservation and Power, 

O’Connor testified about siting and environmental issues related to small hydroelectric projects 

encouraged in PURPA (U.S. Congress. House. Committee on Energy and Commerce. 

Subcommittee on Energy Conservation and Power, 1984).  Clearly, the small hydro facilities had 
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had an environmental impact on wetlands, particularly in the northwestern United States, and 

members asked O’Connor what might be done to resolve the problem (p. 175). 

Throughout 1984 at least some in Congress remained concerned with whether and how 

CWIP clauses should be used and how the electric utility industry should be structured and 

regulated in the future.  At the same time, other legislators focused on the environmental impacts 

of small hydroelectric facilities and of acid rain caused by coal fired power plants. 

FERC’s Response to Congressional Complexity in 1985 

For FERC, 1985 was a year of both continuity and some important changes.  President 

Reagan was re-elected as were the Republican majority in the Senate and the Democratic 

majority in the House.  This meant the Commission could reasonably expect the policy approach 

of the Congress and the President to be relatively stable.  One notable exception was growing 

legislative support for addressing the environmental problems caused by the generation of 

electricity.  Meanwhile, the economy continued to grow rapidly after emerging from stagflation 

and allowed legislators greater flexibility to deal with environmental problems. 

 In this policy environment, FERC had to figure out the issues to focus upon.  It issued 

only five electric utility-related orders (Tables 19 and 20) and four opinions (Tables 21 and 22) 

in 1985.  Perhaps this was due to the Reagan administration effort to push agencies to issue 

fewer rules and regulations and to cut the number of pages in the CFR.  Of the five orders, two 

revised forms, two others clarified the generic rate of return formula for utilities, and one 

involved fees and charges.  The paperwork revision orders streamlined and consolidated required 

information on forms, fitting in nicely with efforts to limit paperwork in the “Paperwork 

Reduction Act of 1980” (P.L. 96-511, 94 Stat. 2812).  As mentioned earlier, FERC had been 

working on a generic rate of return formula in concert with Congress as a way to diminish the 

Agency’s workload and to expedite wholesale ratemaking cases.  Moreover, FERC continued to 

establish more fees and charges as a means of providing additional revenue.  At nearly the same 

time, FERC issued four opinions (Table 22) relevant to private electric utilities, including one 

that involved whether a utility could seek to recover costs through wholesale rates because of a 

canceled nuclear power plant, another that examined the allocation of costs for a nuclear power 

plant, one that dealt with transmission rates, and another examining the conditions under which 

power could be purchased from qualifying facilities. 
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The limited number of opinions suggests the influence of either the Reagan 

administration or Congress.139  It is unclear whether or to what degree better economic 

circumstances had an impact on the number of orders and opinions FERC issued in 1985.  The 

improved economy clearly did have an impact on the number of docketed cases before FERC.  

The Agency saw a nine percent increase in docketed decisions over the previous year; almost all 

of the increase was due to electricity filings (Tables 24-27).  The total number of electricity-

related decisions rose 23% compared to 1984.  In the past such an increase evidently indicated 

severe economic problems in the electric utility industry, but by 1985 the increase likely 

reflected an improving economic environment.  Rate decisions with the prefix “ER” declined 

five percent from the previous year, and security and debt related cases (“ES”) decreased eight 

percent.  Meanwhile, the largest increase (103%) occurred in qualifying facility status decisions 

(“QF”). 

 In 1985 QF prefixes made up 55% of the total number of decisions, those designated ER 

26%, ES seven percent, and EL nearly five percent, while office directors made 63% of the 

decisions, ALJs 11%, and the Commission 26%.  Such figures reflect an improving economy 

and a dramatic shift in cases away from rate, security, and debt issues and toward growing 

support for the development of qualifying facilities. 

Congress Responds in 1985 

FERC issued significantly fewer orders and opinions as the economy improved.  The 

Agency generally shifted its focus toward more informal decision making and toward an 

expanded use of qualifying facilities as PURPA provided, changes Congress had encouraged.  At 

the same time, at least some legislators were still considering the longer term regulatory and 

industry structure of private electric utilities; they remained concerned with factors such as 

CWIP clauses that might increase rates.  Although still somewhat concerned with rates, others 

focused on the environmental impact of electricity generation.  At the same time, retail electricity 

rates essentially had flattened.  From the end of 1984 until the end of 1985 the average national 

nominal retail rate of electricity increased three percent, while the average national real retail rate 

saw no change (Table 4; U.S. Energy Information Administration, 2012). 

139  Reagan asked the agencies to limit rulemaking whenever possible, and Congress may have 
encouraged the Agency to cut back on its rules with the Paperwork Reduction Act (P.L. 96-511, 
94 Stat. 2812) and by requesting the use of expedited informal regulatory processes and more 
delegation.  
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Members of Congress introduced 43 bills (Tables 16 and 17) in 1985 that referred 

directly to FERC (Thomas, 2013h).  Of these bills, one [H.R. 1229, introduced by Representative 

Pete Stark (D-CA)] would have established additional rules and procedures for the use of CWIP 

clauses, and another [H.R. 1314, introduced by Representative James Jeffords (R-VT)] would 

have transferred to the states the authority to license small hydroelectric projects under a certain 

size (Thomas, 2013h).  Additionally, H.R. 2231 [introduced by Representative Peter H. 

Kostmayer (D-PA)] would have granted FERC the authority to issue mandatory wheeling and 

transmission interconnection orders (Congressional Research Service, 2013d), and H.R. 3074 

(introduced by Representative Jeffords) would have allowed states to enter into multistate 

compacts to coordinate and conserve electricity (Congressional Research Service, 2013f).  

Finally, Representative Byron Dorgan (D-ND) introduced H.R. 3018 and Senator Tom Harkin 

(D-IA) introduced S. 1457 to make the appropriate tax changes to address least cost planning for 

public utilities (Congressional Research Service, 2013e, 2013h).  All of these bills died either in 

committee or in subcommittee.  The rest of the legislation introduced that year, aside from 

budget bills, dealt directly with issues related to natural gas, hydroelectric power, or pipelines. 

Although none of the substantive policy bills was adopted, Congress passed budget-

related bills for FERC in 1985.  First, in a supplemental appropriation (P.L. 99-88; 99 Stat. 368) 

Congress added $1.627 million to FERC’s FY 1985 budget for salaries and expenses; a House 

amendment [H.AMDT.82 introduced by Representative Vic Fazio (D-CA)] required FERC to 

exercise regulatory jurisdiction over a transmission project running between California and 

Oregon (P.L. 99-88; 99 Stat. 321).  Later in the year Congress appropriated $95.568 million for 

FERC in fiscal 1986 (Table 15; P.L. 99-141; 99 Stat. 575); however, the Commission’s total 

funding availability was $96.357 million and its total obligations $93.589 million (Office of 

Management and Budget, 1988, p. I-J13; Federal Energy Regulatory Commission, 1986b, p. 6).  

For the first time in its history, FERC spent less than it had the year before, four percent less in 

FY 1986 than in FY 1985. 

The hearing on appropriations for FERC in the House Subcommittee on Energy and 

Water Development examined several issues.  First, to address environmental concerns related to 

small hydroelectric projects developed under PURPA, Chairman O’Connor requested funding to 

study the environmental impact of the Agency’s hydro licensing program (U.S. Congress. House. 

Committee on Appropriations. Subcommittee on Energy and Water Development, 1985, p. 
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1038).  Next, O’Connor stated that he wanted to improve agency management through further 

computerization, and he hoped to expedite wholesale ratemaking applications by streamlining 

the Commission’s decision making process, establishing priorities, and tracking cases (p. 1038).   

Both Representative Lindy Boggs (D-LA) and Subcommittee Chairman Tom Bevill (D-

AL) asked the FERC Chairman about likely areas under the Commission’s jurisdiction that 

might be deregulated (pp. 1039-1040, 1085).  O’Connor responded that natural gas was being 

deregulated through decontrol and oil pipelines could be deregulated to reduce the Commission’s 

workload; moreover, small hydroelectric project regulation under PURPA could be de-

federalized, turning regulation over to the states as H.R. 1314 would have done (p. 1039).  The 

legislators considered deregulation and defederalization to lessen and better focus FERC’s 

workload. 

Representative John T. Myers (R-IN) asked whether it was a problem for utilities to buy 

back power that they did not need from cogenerators and how expensive such electricity was (p. 

1078).  O’Connor responded that it was a problem for utilities that already had a surplus of 

electricity and that the states determined the avoided cost rates for such transactions.  States that 

tended to encourage the use of qualifying facilities had higher avoided costs, ultimately resulting 

in higher retail rates for consumers (pp. 1078-1079).  The Chairman also acknowledged that 

large corporations owned and operated most of the qualifying facilities, and states could 

effectively regulate the existence of qualifying facilities by how generous their avoided costs 

were (pp. 1078-1079).  In other words, if a state already had a surplus of electricity, it could 

create an avoided cost formula that would produce a low enough economic return to discourage 

the development or use of a qualifying facility.  On the other hand, if a state needed more 

electricity it could establish a generous avoided cost formula to encourage the sale of electricity 

into the state by a qualifying facility. 

In sum, what the hearing revealed was that PURPA served to increase retail electricity 

rates for consumers in states served by qualifying facilities; if those qualifying facilities were 

small hydroelectric projects many of the same states also had to address environmental impacts.  

Yet, when Congress passed PURPA it did so promising that it would lower costs for consumers, 

and it would help protect the environment from damage caused by generating, transmitting, and 

distributing electricity.  FERC also continued to take a very restrained approach toward what 
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energy policy issues could be deregulated or defederalized, even though doing so would free it 

up to perform other regulatory activities. 

Another hearing before the House Subcommittee on Energy Conservation and Power 

focused on FERC’s CWIP rule and on the impact of utility facilities on fish and wildlife (U.S. 

Congress. House. Committee on Energy and Commerce. Subcommittee on Energy Conservation 

and Power, 1985a).  The Subcommittee Chair, Representative Edward Markey (D-MA), 

expressed his displeasure at how the CWIP clauses were used because he wanted to limit 

utilities’ construction of new facilities to instances where the utilities had no other options (p. 

482).  Meanwhile, Representatives Carlos J. Moorhead (R-CA) and Richard Shelby (D-AL) both 

supported FERC’s use of CWIP clauses to promote grid reliability and to ensure that utilities 

remained financially sound (pp. 484, 526).  The differences in how legislators viewed the use of 

the clauses might have been ideological, regional, or reflected some other underlying factor.  

Meanwhile, Representative John Dingell (D-MI) congratulated O’Connor for his leadership at 

FERC in following the fish and wildlife requirements of federal law for utility-related facilities 

(p. 524).  At the same time, Moorhead wanted FERC to streamline the licensing of alternative 

energy sources found under PURPA, some of the same sources (e.g., small hydroelectric 

projects) that were causing environmental problems in the Northwest (p. 483).  Such evident 

contradictions among legislators made it difficult to implement policies in ways that would 

satisfy most members of Congress. 

FERC Buffeted by Tumult in 1986 

FERC not only found itself trying to cope with widening differences among legislators 

over how utilities ought to be regulated in 1986; it also became ensnared in a scandal that 

seriously affected the Agency’s ability to handle its administrative responsibilities.  The scandal 

involved charges of sexual harassment against an appointed attorney at FERC, who then accused 

the Agency’s leadership of engaging in illegal activities (Garvey, 1993).  These charges and 

countercharges served as the basis of a federal investigation of the Commission to determine if 

the alleged activities actually occurred and to punish anyone involved.  To complicate matters 

further, FERC ended up having three different chairs before the end of the year.  Chairman 

O’Connor left in January; interim Chairman Anthony G. Sousa served from February to October, 

and in October, the newly confirmed Chairwoman Martha O. Hesse took charge (Federal Energy 

Regulatory Commission, 2013b). 
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 Despite these difficulties in 1986, the Commission issued four orders and six opinions 

relevant to the electric utility industry.  One of the orders dealt with the competitive implications 

of CWIP clauses, one re-examined the generic rate of return formula for utilities on common 

equity, one created generic rules for those holding interlocking directorate positions, and one 

revised forms.  The CWIP order responded to a federal appeals court decision vacating part of 

FERC’s CWIP rules [Mid-Tex Electric Cooperative, Inc., et al. v. FERC 773 F.2d 327 (D.C. Cir. 

1985)].  Meanwhile, of the opinions FERC issued, four dealt with wholesale rate cases, one 

examined questions surrounding a wheeling contract, and another was a transmission rate case.  

Overall, then, like the previous year, FERC issued very few orders or opinions in 1986.  This 

may have had something to do with congressional or presidential actions; it also may have 

reflected the improving national economy and the problems at the Agency. 

In 1986 the Commission issued 2,504 docketed decisions, a year-to-year decline of nearly 

six percent.  Of these, electric utility related decisions experienced an annual  decline of roughly 

nine percent (Tables 24-27).  A majority of the decisions, 52%, had the QF prefix, a 14% decline 

from the previous year.  The prefix with the next highest tally was ER, accounting for 26% of the 

electricity decisions, a decline of seven percent.  Other prefixes worth mentioning included ES, 

with 8% of the decisions (an increase of nearly nine percent), and EL, with 6% of the decisions 

(an annual increase of 10%).  ALJs issued 8% of the decisions, the Commission 29%, and the 

office directors 62%.  Compared to 1985, the ALJs made 29% fewer decisions, the Commission 

had an increase of just one case (0.3%), and the office directors experienced a decline of nine 

percent. 

Due to the extenuating factors mentioned above, it is important not to read too much into 

the number of docketed decisions in 1986.  Looking just at the raw numbers, however, several 

conclusions might be drawn.  First, it would seem that the novelty of getting a qualifying status 

for a small power production or a cogeneration facility was wearing off.  Next, the modest 

decline in the number of rate decisions coupled with the increase in both the number and 

percentage of security and debt decisions may have indicated that the economic performance of 

electric utilities was leveling off (Tables 28-30).  Moreover, the increase in the number of formal 

filings was likely the product of additional cases in which a utility or other entity challenged 

another over utility-related decisions, resulting in more court-like cases before the Commission.  
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Finally, much of the decline in the number of docketed decisions that office directors decided is 

likely attributable in part to the decrease in the number of qualifying status decisions. 

Congressional Response in a Year Fraught with Controversy 

Throughout 1986 Congress found itself dealing with a number of problems.  First, the 

Reagan administration was embroiled in the Iran-Contra affair.  Next, FERC was under 

investigation, limiting its ability to perform the regulatory functions for which it was created.  

Additionally, the economy was not as strong as it had been, and the overall financial 

performance of electric utilities began to reflect this.  There also seemed to be a growing rift 

between legislators over the appropriate role of government and the kinds of activities the federal 

government should be engaged in.140 

 From the end of 1985 until the end of 1986 the average national nominal retail electricity 

rate remained flat, while the average national real retail electricity rate declined by two percent 

(Table 4; U.S. Energy Information Administration, 2012).  Constrained by all of the problems 

they faced in a congressional election year, legislators introduced only 27 bills in 1986 (Tables 

16 and 17) that specifically referenced the Federal Energy Regulatory Commission (Thomas, 

2013i).  Of these, only three focused specifically on non-bugetary issues related to private 

electric utility regulation.  One bill [H.R. 4669, introduced by Representative John W. Bryant 

(D-TX)] would have repealed the provisions of the Power Plant and Industrial Fuel Use Act of 

1978 that prohibited the use of natural gas or petroleum to fire power plants (Congressional 

Research Service, 2013g).  Another, S. 2010, introduced by Senator William Roth (R-DE), 

would have authorized FERC to exempt hydroelectric projects from certain paperwork 

provisions found in the Federal Power Act (Congressional Research Service, 2013i).  Although 

neither bill passed, Congress enacted three others: S. 426, introduced by Senator Malcolm 

Wallop (R-WY); H.R. 44, introduced by Representative Richard Shelby (D-AL); and H.R. 5056, 

introduced by Representative John W. Bryant (D-TX).  The first two became the “Electric 

Consumers Protection Act of 1986” (P.L. 99-495; 100 Stat. 1243), which required FERC to give 

equal consideration to environmental protection when considering whether to issue a license for 

a waterway project and to provide additional environmental oversight over small hydroelectric 

140  It would appear that stagflation had forced the legislators to accept certain policy choices and 
approaches, narrowing the potential for partisan and ideological conflict in the late 1970s and 
early 1980s like the use of coal to fire power plants.  Once stagflation ended, the number of 
acceptable policy choices expanded, creating more opportunities for conflict.     
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facilities regulated under PURPA (100 Stat. 1243 & 1249).  After the enactment of H.R. 5056 

public utility holding companies were allowed to own interests in qualifying cogeneration 

facilities (P.L. 99-553; 100 Stat. 3087).  The adopted legislation addressed growing concerns 

about the environmental impact of both large and small hydroelectric facilities.  The legislation 

granting holding companies the right to own interests in qualifying cogeneration facilities was 

more of a surprise because there was far less talk about it in congressional hearings. 

Meanwhile, Congress appropriated $99.079 million for FERC’s fiscal 1987 budget 

(Table 15; P.L. 99-500; 100 Stat. 1783-208 & P.L. 99-591; 100 Stat. 3341-208); however, the 

Agency’s total funding for FY 1987 was $102.427 million and its obligations were a little more 

than $100 million (Office of Management and Budget, 1989, p. I-J14; Federal Energy 

Regulatory Commission, 1988, p. iv).  Even more importantly perhaps, Congress enacted the 

Omnibus Budget Reconcilation Act of 1986 (P.L. 99-509; 100 Stat. 1890), which allowed FERC 

to collect fees and charges in the amounts necessary to pay for its total obligations in a fiscal 

year.  In effect, this provision allowed the Commission to become a self-funding agency. 

 FERC faced staffing reductions and a more modest budget increase (about three and half 

percent) due to Gramm-Rudman-Hollings, which was put into place to control federal spending 

(U.S. Congress. Senate. Committee on Energy and Natural Resources, 1986, p. 875).  To help 

alleviate the potential staffing and budget problems FERC began to look at increases in fees and 

charges.  Acting Chairman Sousa indicated that the electric utility industry was experiencing a 

period of profound change and urged FERC to keep up with those changes in ways that 

encouraged the creation and use of electricity (p. 876). 

 Another hearing before the House Subcommittee on Energy Conservation and Power 

examined why FERC had performed so few prudence reviews to determine the most efficient use 

of capital when a utility filed for a wholesale rate increase (U.S. Congress. House. Committee on 

Energy and Commerce. Subcommittee on Energy Conservation and Power, 1986).  

Subcommittee Chairman Representative Edward Markey (D-MA) argued with both the Agency 

and his Republican colleagues over whether the Commission should perform more such reviews.  

The heart of the argument was not just wholesale rates, but also whether utilities should build 

new power plants.  Markey generally opposed new power plants (likely for environmental 

reasons), and FERC and many Republicans in the Subcommittee wanted utilities to build new 
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power plants to improve grid reliability and reduce rates.  This argument reflected the growing 

rift among legislators over the future of the electric utility industry and of FERC regulation. 

 The dance between those concerned with the environment and those focused on grid 

outcomes found further expression in a hearing on legislation related to acid rain.  H.R. 4567, 

introduced by Representative Gerry Sikorski (D-MN), would have required FERC to give 

wholesale rate preferences to fuel sources that did not produce sulfur dioxide (which ultimately 

resulted in acid rain) in the generation of electricity (U.S. Congress. House. Committee on 

Energy and Commerce. Subcommittee on Energy Conservation and Power, 1986, p. 510).  

Acting FERC Chairman Sousa opposed the rate preferences because they amounted to price 

discrimination, which was illegal under the Federal Power Act and contrary to how the industry 

had been regulated for sixty years (p. 510).  Furthermore, he argued that subjecting FERC’s 

decision making under part II of the Federal Power Act to decisions made by the Environmental 

Protection Agency, as the bill would have done, would have allowed the EPA to interfere and to 

override regulatory responsibilities Congress required FERC to carry out (p. 564).  Adding 

complexity to the proceedings was Representative John Dingell (D-MI) who opposed a provision 

in the bill that would have prevented citizens from going to court to challenge specific 

provisions; both he and Sousa said they thought the provision barring access to the courts was 

unconstitutional (p. 593).  The bill ultimately died in committee. 

 Although the previous bill if enacted would have created regulatory tensions between 

FERC and EPA, another proposal would have caused regulatory problems between FERC and 

the states.  S. 1149, introduced by Senator Dale Bumpers (D-AL), would have given each state 

the ability to override FERC decisions related to electricity transactions performed by a holding 

company (U.S. Congress. Senate. Committee on Energy and Natural Resources, 1987, pp. 147-

148).  In a hearing of the Senate Committee on Energy and Natural Resources, FERC 

representatives opposed the bill because it would have created conflict among the states over 

ratemaking decisions and could have prevented power pooling and its associated efficiencies 

(U.S. Congress. Senate. Committee on Energy and Natural Resources, 1987, p. 148).  This bill 

also died in committee. 

 Many of the issues Congress addressed in 1986 were complicated for both political and 

economic reasons.  For example, it was conservatives in Congress, Senator Malcolm Wallop (R-

WY) and Representative Richard Shelby (D-AL), who sponsored legislation that became law 
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requiring FERC to consider the environment when making decisions related to hydroelectric 

facilities.  Passage of this particular law was likely part of a broader orientation change in many 

legislators away from the economy and toward the environment as concerns about stagflation 

ebbed.  However, this rising concern about the environment did not always translate into the 

passage of legislation; in some cases it produced conflict between those who were concerned 

with grid outcomes and those who wanted to limit the environmental impact of the electric utility 

system as the debates over prudence reviews and H.R 4567 demonstated.  Also, as Congress 

moved further away from the end of the stagflation crisis, legislators became less focused on any 

one issue and more scattershot in their attention. 

Network Responses, Federal Regulatory Equilibrium, and State Variations 

 The narrative has focused on the emergence and experience of crisis, how Congress 

responds and how FERC reacts to legislative actions.  Throughout, I have mentioned the 

response and actions of other network participants.  Since the theoretical framework mentions 

other network participants, federal regulatory equilibrium, and ongoing variations in the nature 

and extent of wholesale electricity competition among the states due to state regulatory changes 

and actions taken by the utility industry,  it is important to at least briefly describe them. 

Private Electric Utilities 

First, utilities played a key role in the stagflation crisis.  As electricity rates grew, driven 

in part by higher oil prices between 1970 and 1977, it helped to increase other prices in the 

economy.  Utilities responded to higher oil and overall fuel prices by almost continuously 

requesting higher wholesale and retail electricity rates from the Federal Power Commission and 

the state public utility commissions, frequently resulting in rate pancaking.  In response states 

created automatic fuel adjustment clauses to allow utilities to raise retail electricity rates within 

certain limits without needing additional approval from state public utility commissions.  

Utilities requested rate increases because they believed they needed to keep up with inflation to 

stay in business and avoid bankruptcy.  Additionally, to encourage utilities to continue building 

new facilities both the states and the FPC established construction work in progress (CWIP) 

clauses allowing a utility to charge higher wholesale and retail rates in return for building new 

facilities.  Cumulatively, all of the actions utilities took increased electricity rates to the point 

where public opposition pushed Congress to act. 
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 Utilities played a key role then in precipitating the creation of the Federal Energy 

Regulatory Commission and the passage of PURPA.  Once FERC was established, many utilities 

immediately began to file requests for wholesale rate increases or the ability to incur debt or to 

issue securities, much as they had done with the FPC.  However, reflecting congressional 

opposition to their use, FERC restricted the use of fuel or CWIP clauses.  At the same time, 

FERC relied on the utilities to provide financial and personnel support to the regional electric 

reliability entities and the North American Electric Reliability Council that were responsible for 

promoting and managing grid reliability. 

 Overall, FERC’s perceived regulatory success or failure during this period was tied to the 

performance of private electric utilities.  Since the days of the Progressives there has been a 

common understanding that the delivery of electricity was too expensive for governments to do 

themselves; instead throughout most of the country the federal government relied on private 

companies.  Due in part to this, members of Congress measured FERC’s success using electricity 

rates even though state governments established retail rate schedules, the average debt-to-equity 

ratios of the utility companies, net operating incomes, and company bond ratings.  If any of those 

metrics declined, legislators typically demanded to know what FERC had done to solve the 

problem.  This relationship can be seen most clearly with rates.  Members of Congress constantly 

pressured the Commission to limit the use of CWIP and fuel adjustment clauses in determining 

wholesale rates, while utilities pushed FERC to let them include such clauses in their wholesale 

rate formulas so they could charge higher rates.  Utilities likely also pressured Congress to 

require the Agency to reduce the amount of paperwork they had to fill out and to expedite their 

pending cases.  This sometimes resulted in a love-hate relationship, in which utilities sided with 

FERC on regulatory reform and sued the Commission over decisions with which they disagreed. 

State Public Utility Commissions 

State public utility commissions also played a key part in the stagflation era.  First, the 

PUCs established retail rate schedules for private electric utilities and had siting authority over 

all electric facilities.  To allow utilities to recover more of their fuel costs, many state PUCs 

created automatic fuel adjustment clauses, which became part of the formula the commissions 

used to determine how much a utility could charge a retail consumer for electricity.  

Additionally, many state PUCs allowed utilities to use CWIP clauses to build new electric 

facilities; these became part of the retail rate formula and also resulted in higher retail electricity 
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rates.  It was these higher retail rates and complaints from consumers that ultimately pushed 

Congress to create FERC and to enact PURPA.  Ironically, neither the Federal Power 

Commission nor FERC had much control over retail rates as they fell under state jurisdiction. 

For a variety of reasons, the state PUCs proved to be a thorn in the side of FERC during 

this era.  In some cases members of state public utility commissions complained to Congress 

about FERC and its activities.  In others PUC members suggested courses of regulatory action 

that FERC was not enthusiastic about, as such when John Bryson, then a member of the 

California Public Utility Commission, suggested that deregulation of electricity generation might 

make sense.  And, of course, PUCs could make the Commission’s job even more difficult when 

they decided to sue FERC in federal court, as occurred in FERC v. Mississippi [456 U.S. 742 

(1982)] when the Mississippi PUC sued FERC over the implementation of PURPA. 

Consumers 

Whether one calls them consumers, constituents, or simply the general public, individuals 

played a pivotal role in Congress’s and FERC’s reactions to high electricity prices.  Public 

demands for action clearly pushed Congress to reorganize the Federal Power Commission into 

the Federal Energy Regulatory Commission and to create the Department of Energy.  They also 

spurred passage of the Public Utility Regulatory Policies Act of 1978 to develop new ways to 

generate and to conserve electricity as a means of driving down retail electricity rates.  When the 

reorganization and the passage of PURPA did not immediately produce results, legislators 

continued to introduce legislation to address the high price of electricity even though passage 

was rare. 

To provide something more tangible to help assuage this anger, PURPA added an Office 

of Public Participation within FERC and created a position to intervene (Intervenor) in 

Commission decisions on the public’s behalf (P.L. 95-617; 92 Stat. 3148; § 212; § 319).  Due to 

concerns both in Congress and in FERC over the Agency’s ability to get through its casework in 

a timely manner, this intervenor position did not start operating until the early 1980s.  FERC also 

responded to pressure from Congress to address some of the public anger by following more 

strictly the guidelines established in the Government in Sunshine and the Freedom of 

Information acts. 

As stagflation began to ebb, so did the public anger.  The resulting lack of consensus 

produced more conflict between those who were concerned with grid-related outcomes and those 
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worried about the environmental impact of the grid.  To complicate matters further, members 

sometimes addressed grid outcomes in one bill, while focusing on environmental impact in 

another. 

Qualifying Facilities 

Qualifying facilities joined the private electric utility regulatory environment when 

Congress passed PURPA in 1978.  Any individual, small business or multinational corporation 

that owned an electric generating facility falling under the law’s definition could apply to FERC 

for qualifying facility status.  Most of the electricity coming from such facilities was produced by 

generation facilities owned by large multinational corporations.  Many corporations took 

advantage of this opportunity because it was another way to raise money, and the federal 

government provided tax incentives for owning and operating a qualifying facility.  These 

facilities also were exempted from certain provisions of state and federal energy and 

environmental laws.  However, explaining some of the variations in competition in wholesale 

electric power generation among the states, state PUCs, which developed the formulas for 

avoided costs, shaped the ability to raise money through such facilities.  States with more 

generous avoided cost formulas tended to have more qualifying facilities or to be connected to 

such facilities in other states providing greater wholesale competition, while states with low 

avoided cost formulas tended to have few qualifying facilities and little competition.  Because 

states selected avoided costs formulas, qualifying facilities often complained to Congress about 

states with low avoided cost formulas.  

Regional Reliability Entities and NERC 

In the midst of dealing with the problems associated with stagflation and electric utilities, 

one problem was beyond the authority of any government agency including FERC to address.  

All grid reliability issues had to be handled by the regional electric reliability councils and the 

North American Electric Reliability Council (NERC).  The councils were staffed and funded by 

the utilities themselves.  It was up to the councils to coordinate activities among electric utilities 

to prevent power blackouts.  This became an issue once again after the New York City blackout 

of 1977.  Interestingly, in this era FERC did not seem to engage in many activities with the 

councils, perhaps reflecting a lack of authority over grid reliability issues. 

Other State and Federal Agencies 
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FERC not only did not seem to develop any informal relationships with the councils, it 

also did not forge informal relationships with other state or federal agencies.  Since the state 

Departments of Environmental Quality and the federal Environmental Protection Agency largely 

were responsible for regulating the environmental impact of non-waterway-related electricity 

facilities, one might think that FERC would have tried to work closely with these agencies to 

produce the best possible outcomes for both the environment and utilities.  Yet, very little 

evidence exists to suggest that FERC worked with these other agencies to cope with problems 

related to regulatory overlap and underlap when it came to regulating the environmental impact 

of utilities.  Instead, FERC evidently sought to not inject itself into regulatory matters not under 

its direct regulatory jurisdiction.  Similarly, FERC let the Forest Service deal with utility matters 

on federal land.  FERC’s approach might be explained in part by its heavy workload. 

Federal Regulatory Equilibrium and State Variations 

At the beginning of the stagflation crisis, federal regulation of private electric utilities 

was limited to the wholesale sale and transmission of electricity through the Federal Power 

Commission, which also could regulate the use of waterway projects.  Private utilities still 

operated as monopolies that controlled all of the generation, transmission, and distribution of 

electricity within a given region.  After passage of the Department of Energy Organization Act 

and PURPA, FERC was formed, and the federal government sought to decentralize the 

generation of electricity.  As part of decentralization, FERC granted qualifying facility status to 

cogeneration and small power production facilities that qualified under PURPA.  Based upon 

these principles a new federal regulatory equilibrium was established by the mid-1980s. 

It was up to each state, however, to determine how much each qualifying facility could be 

paid through an avoided cost formula, and thus the state governments would serve as a limiting 

factor on how much wholesale electric power generation competition there would be in each 

state.  Some states chose to provide a generous formula to encourage the development of such 

facilities, while others that had enough electricity made the formulas low so people would not be 

interested in developing qualifying facilities.  In practical terms this meant that the states that 

encouraged qualifying facilities moved toward more decentralized and competitive electricity 

generation as PURPA contemplated and ironically had higher electricity rates as a result.  States 

that discouraged qualifying facilities continued to operate their electric utility systems under the 

existing monopoly-based regulatory system. 
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Another source of the ongoing variations in wholesale competition among the states and 

utilities, aside from the differences in how utilities were regulated and operated, were the 

legislative efforts to push FERC to encourage utilities to join regional electric power pools, to 

interconnect their transmission systems, and to engage in wholesale electricity wheeling.  If a 

utility belonged to a regional power pool, it could sell or buy electricity with other utilities in the 

pool.  This was supposed to be a way for utilities to maximize the existing electricity among all 

of the pool members before building new facilities.  New facilities proved to be both extremely 

costly (which is why states and FERC developed CWIP clauses) and hard to site (because the 

public had become more environmentally conscious and did not want new electric facilities built 

near their homes).  Yet, all utilities did not belong to power pools, interconnect their transmission 

systems, or engage in wholesale wheeling, and FERC could not force them to do so.  The Federal 

Power Act made such decisions voluntary, resulting in significant differences among states and 

utilities in the degree of interconnection and wholesale competition. 

Summary 

In response to stagflation and the problems that it caused for private electric utilities, 

Congress adopted the Department of Energy Organization Act (P.L. 95-91; 91 Stat. 565) and the 

Public Utility Regulatory Policies Act of 1978 (P.L. 95-617; 92 Stat. 3117).  The former statute 

for private electric utility regulation made little difference as it largely involved procedural 

change.  PURPA made more substantive changes as Congress responded to growing public 

opposition to increasing electricity rates and environmental damage caused by electric utilities.  

PURPA also sought to address inflation-induced financial problems facing the utility industry. 

By the mid-1980s environmental concerns and lack of capital made siting new electric 

facilities nearly impossible.  Instead of relying on utilities to site new power plants, PURPA 

contained a provision to encourage the development of smaller qualifying facilities owned by 

non-utilities to generate the electricity needed to keep up with demand.  This provision also 

encouraged the development of more environmentally friendly small power production through 

alternative energy sources and natural gas cogeneration.   

As PURPA went into effect, however, policy makers and consumers alike found out that 

the small hydroelectric facilities the law encouraged were not environmentally friendly.  Other 

problems with electric utilities persisted, including increasing rates, debt-to-equity ratio troubles, 

and bond rating difficulties.  Legislators responded but no bills passed.  Meanwhile, others, 
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especially major companies, became interested in applying to FERC and receiving qualifying 

status for their electric generating facilities.  Qualifying status in some cases served as another 

revenue stream, and companies also could take advantage of associated federal tax credits for 

owning such facilities.  Ironically, because it was up to the state PUCs to determine how much 

qualifying facilities could be paid through avoided cost formulas, states with more generous 

formulas tended to have more electricity provided by qualifying facilities, and electricity from 

these sources was more expensive for consumers than electricity provided from utilities. 

 Members of Congress became more concerned with the environmental impact of electric 

utilities as the economy improved.  At the same time, the average economic condition of electric 

utilities strengthened, and average national retail rates rose more slowly in some years and even 

declined between 1983 and 1986.  With the threat of stagflation dissipating, legislative policy 

objectives began to fragment and became more ridden with regional, ideological, and partisan 

conflict.  Much of the conflict centered on whether federal policy toward electric utilities should 

center on environmental or energy concerns. 

Patterns 

Meanwhile, several notable patterns emerged for private electric utilities between 1977 

and 1986 related to their performance, congressional responses, and FERC’s responses to 

congressional actions.  To tap the performance of private electric utilities, I examined the 

average U.S. electricity retail rates in both nominal and real terms from 1977 to 1986 (see Table 

4 in the Appendix), debt-to-equity ratios (Table 28), net operating incomes (Table 29), and bond 

ratings for electric utilities (Table 30).  Recall the performance of utilities was tied to some 

degree to the overall national economy as rates increased, debt-to-equity ratios worsened, and 

bond ratings were not likely to improve during the stagflation era.  Meanwhile, the legislative 

response to stagflation was measured by proposed legislation (Tables 16 and 17), statutes (Table 

18), and budgets (Table 15).  FERC’s responses to congressional action was tapped by the 

number and type of orders (Table 20), opinions (Table 22), and docketed decisions (Tables 24-

27). 

Utility Performance 

During 1978 and 1979, nominal rates increased annually by almost nine and eight 

percent, respectively (U.S. Energy Information Administration, 2012).  In 1980 through 1982 

nominal rates increased annually by between 11 and 18 percent.  Finally, after stagflation ended, 
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between 1983 and 1986 nominal rates grew by between -0.8 percent and three percent annually.  

During the peak of stagflation real prices increased the most, while after stagflation ended they 

flattened.141  This flattening likely was the result of utilities requesting fewer wholesale and retail 

electricity rate increases. 

 As the economy improved and stagflation faded, on average companies saw a slow but 

steady annual improvement in their debt-to-equity ratios (U.S. Energy Information 

Administration, 1984, pp. 18-20; 1989, p. 15).  Similar improvements can be seen in average net 

operating incomes in Table 29 (U.S. Energy Information Administration, 1984, pp. 8-9; 1989, p. 

3), and in the percentages of utilities with an A- or better bond rating from Standard & Poor’s in 

Table 30 (Congressional Research Service, 1991, p. 77; U.S. Energy Information 

Administration, 1991, p. 590; 1996b, p. 555).  Stagflation clearly affected the financial well-

being of private electric utilities, a point supported by the decline in the number of ES decisions 

FERC made on utilities issuance of securities or assumption of debt in 1982 (see Tables 24-27; 

Federal Energy Regulatory Commission, 2011). 

Congressional Response 

 Congress responded in part by giving primary responsibility to FERC for addressing 

problems related to private electric utilities including finanicial questions.  Members introduced 

a number of bills designed to give FERC the tools it needed to improve utility outcomes. 

Legislators did not introduce much legislation effecting the Agency’s jurisdiction in 

FERC’s first year or so of operation, likely because they wanted to see how the Agency operated 

and what the impact of PURPA would be on electric utilities.  Following real retail electricity 

rates peaking in 1982, proposed legislation spiked in 1983.  As real rates began to decline in 

1983 and nominal rates began to flatten, there was a corresponding decline in the number of 

FERC-related bills addressing financial aspects of the electric utility business between 1984 and 

1986. 

 Congress also reacted through the appropriations process both to stagflation and to how 

well FERC was viewed as operating .  Initially, FERC received notable annual increases, but by 

1982 those increases slowed.  The earlier narrative suggests that Congress was willing to give the 

141  In areas of the economy where prices were not regulated, one would expect to see rates 
decline as stagflation went away; however, because electricity rates were regulated the best one 
could hope was for rates to flatten out as previous rate increases were locked in at both the resale 
and wholesale levels by state and federal regulation.   
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Agency financial resources to get it up to speed, but a number of events helped constrain future 

budget increases.  President Carter sought to constrain federal spending and the number of 

federal personnel to address stagflation.  President Reagan later approved sizable budget requests 

for the Agency, but FERC may have gotten caught up in partisan wrangling over whether the 

Department of Energy should be abolished.  Then, the Gramm-Rudman-Hollings Act (P.L. 99-

177; 99 Stat. 1037) produced budget reductions in 1986.  Moreover, budget issues grew more 

difficult as some legislators began to question FERC’s performance, especially in light of its 

1986 scandal.  Yet, the Commission received statutory authority to get around these constraints 

by collecting fees and other charges and became a self-funded agency.   

FERC’s Reactions 

 FERC reacted to congressional actions primarily through orders, opinions and docketed 

decisions.  Orders peaked in 1982 (tied with 1980), the same year average national real retail 

electricity rates peaked.  Opinions, lagging indicators peaked in 1983.  On the other hand, the 

number of docketed decisions increased every year, largely due to PURPA. 

Conclusion 

 Several conclusions can be drawn from the analysis of this first crisis.  Clearly, the 

financial condition of electric utilities and retail and wholesale rates are associated, but whether 

higher rates or the financial problems came first for poorly performing utilities during the 

stagflationary era is unclear.  What is clearer, however, is that once stagflation ended many 

utilities benefitted from the improved financial conditions, resulting in better average national 

debt-to-equity ratios, net operating income, and bond ratings.  During the stagflationary period 

legislators evidently responded to increasing electricity rates and constituent complaints by 

introducing more bills; however, as real retail rates began to decline in 1983 the number of bills 

began to drop as well.  This is consistent with views of  Congress as a reactive institution, 

making the bill introduction decline a lagging indicator of what was occurring in the economy.  

FERC responded to congressional actions, including the passage of legislation and budgets and 

to the overall performance of electric utilities, by issuing more orders when rates were high and 

fewer orders as rates began to decline in 1983.  Much like the number of bills introduced, FERC 

opinions were lagging indicators.  Finally, except for 1984 and 1986, the Commission issued 

more docketed decisions for electric utilities every year due in large measure to the exponential 
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increase in the number of applications by small electricity generators for qualifying facility 

designation under PURPA. 

 The stagflationary era had a profound impact on electric utilities, American politics, and 

U.S. society as a whole.  It led Congress to reorganize the Federal Power Commission into the 

Federal Energy Regulatory Commission and to establish the first step in providing for 

competition among utility and non-utility electricity generators with the passage of PURPA.  

Although many legislators were eager to move past the problems and the constraints of the era, 

they would continue to worry about the next economic crisis.  Some legislators were convinced 

that another Middle Eastern OPEC oil embargo-like situation would trigger the next economic 

crisis.  While legislators were on the lookout for the next crisis, FERC became embroiled in a 

series of scandals that would limit its capacity.  With this as a subtext, the next “crisis” would 

occur all too soon with the Gulf War in 1990. 
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Chapter 6 

Gulf War and the Energy “Crisis,” 1990-1991 

 Stagflation left lasting scars on the American political landscape and changed the policy 

orientations of most Americans.  It was no wonder then that federal elected officials were on the 

lookout for any potential sign that something might cause a return to the bad old days of 

economic stagflation.  With the start of the Gulf War in 1990, many members of Congress 

spotted a new economic threat. 

 On August 2, 1990 Saddam Hussein ordered Iraqi troops to invade Kuwait in the Persian 

Gulf (Dlugosz et al., 1999, p. 1267).  For many in the U.S. the event brought back memories of 

the OPEC oil embargo and the subsequent high oil and energy prices that contributed to 

stagflation.  Amplifying the fear was that the United States imported nearly half of all of the oil it 

consumed and at least some of those supplies came from countries in the Persian Gulf 

(Congressional Research Service, 1994, p. III; U.S. Congress. House. Committee on Banking, 

Finance, and Urban Affairs. Subcommittee on Economic Stabilization, 1990, p. 1).   

Yet, what occurred in the 1970s with the OPEC oil embargo differed from the Gulf War.  

First, while the OPEC countries agreed to impose an embargo on the United States in 1973, in 

the Gulf War Kuwait and Saudi Arabia were part of the coalition the George H.W. Bush 

administration assembled to expel Iraq from Kuwait (Organization of the Petroleum Exporting 

Countries, 2013; Suedfeld, Wallace, & Thachuk, 1993, p. 190).142  The Saudis also agreed to 

pump more oil to make up for any supplies lost to the world market from Iraq and Kuwait.  Next, 

nationally private electric utilities used petroleum-based products to generate only roughly four 

percent of all the electricity produced in 1990, limiting the impact of oil price increases on 

electricity rates (U.S. Energy Information Administration, 2012).143  By August 7, 1990 

committees and subcommittees in Congress were already beginning to hold hearings on Iraq’s 

142  In 1990 the list of OPEC countries included Iran, Iraq, Kuwait, Saudi Arabia, Venezuela, 
Qatar, Indonesia, Libya, the United Arab Emirates, Algeria, Nigeria, Ecuador, and Gabon 
(Organization of the Petroleum Exporting Countries, 2013).  The United States fought against 
Iraq but was allied with Kuwait and Saudi Arabia; Iran agreed with the goals of the coalition but 
did not participate, and Algeria remained neutral (Suedfeld et al., 1993, p. 190). 
    
143  Some states were far more reliant on petroleum for electricity generation than others.  To see 
what states were affected the most by increases in oil prices, see the U.S. Energy Information 
Administration website, “Net generation by State by type of producer by energy source” (2013a). 
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invasion of Kuwait and what it might mean for oil and energy prices in the United States (U.S. 

Congress. House. Committee on Banking, Finance, and Urban Affairs. Subcommittee on 

Economic Stabilization, 1990, p. 1). 

Reaction of Congress and FERC to the Perceived Crisis in 1990 

Congress Reacts in 1990 

It is useful at this point to highlight the broader policy environment prior to the start of 

the Gulf War.  George H.W. Bush had succeeded Reagan as president in 1989, and both 

chambers of Congress remained under Democratic control.  In 1989 Congress appropriated 

$116.55 million for FERC’s fiscal 1990 budget (see Table 15; P.L. 101-101; 103 Stat. 661; 

Office of Management and Budget, 1991, p. A-673), and the Agency’s total available funding for 

FY 1990 was $116.8 million and its total expenses $114.3 million (Federal Energy Regulatory 

Commission, 1991a, p. 2).  Congress also changed the terms for FERC commissioners (P.L. 101-

271; 104 Stat. 135) and removed the PURPA size limitation for small power production facilities 

to be eligible for qualifying facility designation if they were fueled by renewable energy (P.L. 

101-575; 104 Stat. 2834).  Between 1989 and 1990 the average national nominal retail rate of 

electricity grew by almost two percent, while the average national real retail rate declined by 

nearly two percent (Table 4; U.S. Energy Information Administration, 2012).  At the same time, 

the debt-to-equity ratio for major investor-owned electric utilities in the United States was 56.8 

to 43.2 (Table 28), almost identical to the 1988 ratio and their net operating income was a little 

over $30.5 billion (Table 29; U.S. Energy Information Administration, 1995, p. 35; 2003, p. 50). 

 Although 1990 began quietly enough, by early August things grew more difficult.  

Throughout 1990 legislators introduced a total of 15 bills that directly referenced the Federal 

Energy Regulatory Commission, but only five would have had an impact on private electric 

utilities if they were adopted (Tables 16 and 17).  One, H.R. 5060 introduced by Representative 

John Rowland (R-CT), would have required the creation of an inspector general’s office at 

FERC (Thomas, 2013j).  Perhaps the legislation was designed to address some of the problems at 

the Agency including the 1986 scandal and cases of ex parte communications by creating a unit 

capable of investigating and punishing cases of misbehavior.  Another piece of legislation, [H.R. 

5735, introduced by Representative Norman Lent (D-NY)] would have required FERC to ensure 

that rate schedules conformed to least-cost planning requirements before the schedules could be 

approved (Congressional Research Service, 2013j).  Next, both H.R. 5767 [introduced by 
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Representative Phillip Sharp (D-IN)] and S. 2415 [introduced by Senator Pete Domenici (R-

NM)] would have required FERC to create new rules removing the restrictions on the size 

limitations of renewable energy small power production facilities that could be designated 

qualifying facilities under PURPA (Congressional Research Service, 2013k, 2013l).144  None of 

these bills passed both houses of Congress. 

 Before the Gulf War started Congress began working on the Commission’s fiscal 1991 

appropriations.  Ultimately, Congress appropriated $122.75 million for FERC, a five percent 

increase over the previous year (Table 15; P.L. 101-514; 104 Stat. 2093; Bevill, 2013; Office of 

Management and Budget, 1993, p. 475), and the amount FERC requested (U.S. Congress. 

House. Committee on Appropriations. Subcommittee on Energy and Water Development, 1990, 

p. 2). 

In the meantime, FERC’s counsel had to provide testimony to Congress on the Agency’s 

budget request because the Chair was recovering from surgery, potentially limiting the 

information that may have been gleaned from the testimony (p. 1).  However, the testimony 

revealed that some legislators remained concerned with issues related to public participation in 

Commission proceedings, especially insufficient public notice and due process problems (pp. 57-

58).  More directly relevant to electric utilities, Representative John Myers (R-IN) asked whether 

market competition for electricity would allow a utility to sell surplus power below regulated 

rates (p. 59)  FERC Counsel William Scherman responded that the Commission would have to 

approve such sales, and the Agency would seek to maintain existing wholesale electricity 

contracts even if such a sale were allowed to occur (p. 59).  Competition should cause downward 

market pressure on prices, and it was unclear how FERC would respond since it and utilities 

operated based on contracts locking in electricity prices for extended periods of time for decades; 

yet they now were expected to respond to market pressures as competition continued to develop.  

Scherman also indicated that Commission Chairman Martin Allday saw competition as a way to 

attract non-utility generators to the electricity marketplace to prevent electricity shortages and 

power outages (p. 60).  By turning to competition to attract more non-utility generators Allday 

clearly was concerned about the amount of electricity utilities produced and likely pessimistic 

about the prospects of building new power plants.  If new plants were built or competition 

144  This matter was addressed in H.R. 4808, introduced by Representative Philip Sharp (D-IN), 
(P.L. 101-575; 104 Stat. 2834).  
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expanded, it might limit the effect of higher oil prices if the plants used a fuel source other than 

petroleum. 

In addition, some members of Congress were angry about FERC’s performance related to 

ex parte communications, controversies surrounding a child care facility, and most importantly 

how the Agency implemented provisions of federal law related to electric utilities.  In fact, the 

anger was reminiscent of that legislators expressed in the 1970s toward the Federal Power 

Commission just before it was reorganized into the Federal Energy Regulatory Commission.  

Representative Mike Synar (D-OK), the Chair of the House Subcommittee on the Environment, 

Energy, and Natural Resources, held hearings in October 1990 where he laid out a case critical of 

FERC’s performance (U.S. Congress. House. Committee on Government Operations. 

Subcommittee on the Environment, Energy, and Natural Resources, 1990, p. 1).  Synar 

suggested that the Agency needed to be subjected to more scrutiny because of criticism leveled 

against the Commission by nearly every entity subject to its regulation; the federal courts had 

also overturned numerous FERC decisions (p. 1).  Furthermore, Synar cited a number of delays 

in FERC decision making that had increased costs, and he raised energy and environment- 

related concerns (p. 1).  Representative William Clinger (R-PA), the ranking Republican on the 

Subcommittee, agreed with Synar’s assessment that the Commission needed closer congressional 

scrutiny (p. 2).  These controversies may have limited FERC’s capacity to respond to future 

crises, including a fuel-based energy crisis that many legislators feared due to the Gulf War. 

In relation to electricity regulation Synar brought up a number of specific points that he 

wanted Chairman Allday to address.  First, in 1988 FERC had developed notices of proposed 

rulemaking (NOPRs) designed to restructure the electric utility industry; Synar wanted to know 

why FERC had not pursued the NOPRs (p. 92).  Allday commented that the restructuring effort 

was halted because of transmission access limitations produced in part by the federal courts and 

by technical considerations (p. 92).  Synar responded sharply, arguing that FERC had attempted 

to overstep its authority by mandating wheeling in certain cases when Congress had never given 

the Agency the authority to do so (pp. 92-93).  Allday and the Acting Director of the FERC 

Office of Electric Regulation, Jerry Milbourn, both countered that FERC did not mandate 

wheeling (p. 93). 

A similar back-and-forth occurred over the proper regulatory roles for state PUCs and 

FERC.  The first instance involved wholesale electricity transactions within the borders of one 
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state.  FERC Counsel Scherman noted that in such transactions the states regulate the retail 

portion of the transactions, while FERC regulates the wholesale portion of the transactions (p. 

94).  Second, Synar wanted to know whether FERC required utilities to consider potential 

environmental problems including acid rain and global warming when it made decisions; 

Richard O’Neill, the Director of the Office of Economic Policy at the Commission, responded 

that these environmental considerations were largely left to the EPA, state, and local 

environmental agencies to handle (p. 94). 

FERC Copes with Challenges in 1990 

Not only was FERC required to address energy concerns related to the Gulf War, it also 

had to navigate internal administrative problems and growing anger in Congress over its 

regulatory performance in 1990.  Congress had addressed a number of recurring themes 

including rate matters, public participation, environmental concerns, the budget, regulatory 

jurisdiction, and competition.  Even with the end of stagflation Congress remained concerned 

about electricity rates and problems surrounding public participation.  As chapter 5 described, 

Congress grew more active and more concerned about environmental problems related to private 

electric utilities in an improved economy.  FERC’s budget generally continued to increase but 

concerns lingered over government spending placing the Agency in a precarious position; it 

continued to pursue self-funding to address long-term budget concerns.  The Commission 

remained unwilling to engage in matters related to private electric utilities outside of its 

regulatory jurisdiction, making it unwilling to bridge the difficulties created by regulatory 

underlap and overlap.  Finally, the Agency sought to cope with the possibility of competition in 

electric utility markets when it was unsure how to regulate such competition. 

 FERC issued seven orders (see Tables 19 and 20), and nine opinions (Tables 21 and 22) 

that dealt with matters relevant to electric utilities in 1990.  Of the orders two of the orders were 

administrative, two were related to fees and charges, two involved revisions to forms, and one 

dealt with generic rates of return.  Meanwhile, five opinions related to wholesale rate matters, 

three addressed transmission issues, and one involved building power plants.   

It also issued 1,987 formal docketed decisions in 1990, 24% of which related to private 

electric utilities (Tables 24-27).  Of these electricity cases 31% dealt with wholesale and 

transmission rates (ER), while 26% related to qualifying facility status.  The EL prefix related to 

electric utility filings made up 14% of the cases for electricity, while 12% of the cases related to 
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securities or liabilities (ES).  Comparing 1990 to 1986, the total number of electricity cases 

decreased by 48%, due mostly to a 74% drop in the number of QF decisions and a 39% decline 

in ER decisions.  The drop in the number of QF decisions also resulted in the Commission 

deciding a larger proportion of the cases; office directors made QF decisions almost exclusively.  

The Commission made 56% of the decisions, office directors 41%, and administrative law 

judges 3%. 

Although it is not completely clear why FERC issued fewer formal docketed decisions in 

1990 than it had in the past, a number of factors may have had an impact.  First, as chapter 5 

described, Congress had been encouraging the Commission to handle more of its cases 

informally.  Second, utilities simply were not having much financial difficulty as they had in the 

late 1970s and early 1980s.  Some evidence suggests that utilities were, for example, performing 

better than they had been, as over 60% of utilities had bond ratings of A- or better in 1990 

(McDermott, 2012, p. 20).  Overall the electric utility industry was financially stable, perhaps 

requiring fewer actions by FERC.  Third, it is likely that the Commission was not as active in its 

formal decision making because of the residual effects of the controversies it had faced.  FERC 

may not have had the time to deal with all of the potential utility matters at the same time it tried 

to fix problems caused by ex parte communications, the child care facility issue, and the 1986 

scandal.  Ultimately, however, at least some of the decline in formal Commission decision 

making may have been the result of ongoing changes in the electric utility industry itself with the 

development of non-utility electricity generators. 

Congress Pursues a National Energy Policy in 1991 

In 1990 as FERC concentrated on rates, fees, the import and export of electricity, efforts 

to streamline appeals of staff actions, form reporting requirements, and the move toward more 

competition in the electric utility industry, Congress had other concerns.  Legislators focused on 

the Gulf War, what it would mean for energy prices, and what higher energy prices might mean 

to the economy.  At least some members of Congress remained critical of FERC’s performance. 

 Although some legislators were convinced that the Gulf War would be a major crisis that 

would last a long time and cause severe economic problems for the country, much of the data 

produced by electric utilities at the time suggested these fears probably were overblown.  First, 

between the end of 1990 and the end of 1991, the average nominal retail electricity rate increased 

about three percent and the average real retail rate decreased almost one percent (Table 4; U.S. 
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Energy Information Administration, 2012).  Over the same period the average debt-to-equity 

ratio for utilities improved to 56.5 to 43.5 (Table 28; U.S. Energy Information Administration, 

1995, p. 29), and net operating income for utilities increased to $32.09 billion (Table 29; U.S. 

Energy Information Administration, 2003, p. 50).  Finally, nearly 61% of utilities had bond 

ratings of A- or better, indicating most remained economically stable (Table 30; U.S. Energy 

Information Adminstration, 1996b, p. 555). 

 Nevertheless, many members of Congress began to pursue passage of a broad national 

energy policy.  Most of the legislation introduced to deal with matters related to electricity, the 

Federal Energy Regulatory Commission, and a potential energy crisis was introduced after the 

Gulf War officially ended on February 27, 1991 (Suedfeld et al., 1993, p. 190).  In 1991 

legislators introduced 37 bills, of which 18 (Tables 16 and 17) addressed various aspects of a 

potential energy crisis, FERC’s jurisdiction, or matters related more generally to electric utilities 

(Thomas, 2013k).  Of the 18, 11 were comprehensive legislation addressing various elements of 

electric utility matters, FERC jurisdiction, and potential sources of an energy crisis.145  Only 

H.R. 776, the Energy Policy Act of 1992 (Table 18), ultimately passed and became law in 

1992.146 

 A few other bills introduced in 1991 had more specific foci than the omnibus bills just 

described.  First, H.R. 1196 [introduced by Representative Jan Meyers (R-KS)] and S. 326 

[introduced by Senator Arlen Specter (R-PA)] would have established an energy conservation 

program to save energy and lower costs (Thomas, 2013k).  Next, H.R. 2224, the Electric Power 

145  Representative Philip R. Sharp (D-IN) introduced H.R. 776, known as the Energy Policy Act, 
on February 2, 1991.  Representative John Dingell (D-MI) introduced H.R. 1301, known as the 
National Energy Strategy Act, on March 6, 1991, and Senator Bennett Johnston (D-LA) 
introduced its Senate companion S. 570 on March 6, 1991.  Representative Norman Lent (D-NY) 
introduced H.R. 1543, known as the Comprehensive Energy Policy Act of 1991, on March 21, 
1991.  Representative Billy Tauzin (D-LA) introduced H.R. 2825, known as the Electricity 
Policy Act of 1991, on June 27, 1991.  Representative John Murtha (D-PA) introduced H.R. 
3265, known as the National Energy Resources Act of 1991, on August 2, 1991.  Senator 
Bennett Johnston introduced both S. 341 and S. 1220, each of which were known as the National 
Energy Security Act of 1991.  Senator Conrad Burns (R-MT) introduced S. 661, known as the 
American Energy Independence Act of 1991, on March 14, 1991.  Senator Timothy Worth (D-
CO) introduced S. 741 and S. 742, and both were known as the National Energy Efficiency and 
Development Act of 1991 (Thomas, 2013k).  
  
146  I discuss the Energy Policy Act of 1992 in more depth below. 
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Fairness Act of 1991, was introduced by Representative Edward Markey (D-MA) to provide 

FERC with mandatory wheeling authority by amending the Federal Power Act (Congressional 

Research Service, 2013m).  Additionally, H.R. 2871, the Clean Coal Technology Efficiency 

Improvement Act of 1991, was introduced by Representative Terry Bruce (D-IL) and directed 

FERC to establish rules and regulations to encourage the development of clean coal technologies 

(Congressional Research Service, 2013n). 

 Despite some legislators’ misgivings about FERC’s overall performance, its 

appropriations were not affected.  Congress approved $141.071 million for fiscal year 1992 

(Table 15; P.L. 102-104; 105 Stat. 531; Office of Management and Budget, 1994, p. 584; Federal 

Energy Regulatory Commission, 1992a, p. vii), a 15% increase over the previous year. 

 Congressional concerns over the potential for another energy crisis might have prompted 

both the increased budget and a number of hearings in 1991.  In a Senate hearing on the National 

Energy Security Act S. 341, Associate FERC Counsel Cynthia Marlette was asked to speak 

about the hydroelectric provisions in the bill (U.S. Congress. Senate. Committee on Energy and 

Natural Resources, 1991).  Marlette proposed revisions including granting FERC more authority 

over the hydroelectric licensing process to prevent gridlock from occurring when siting such 

facilities (p. 21).  Hydroelectric facilities offer the opportunity to generate electricity without 

relying on foreign sources of energy like petroleum.  As a result hydro power was considered a 

vital piece of the energy production portfolio in the United States.  While some legislators 

bemoaned FERC’s performance, others looked to FERC for assistance in implementing 

regulatory policies designed to insulate the country from potential energy problems caused by a 

lack of access to oil. 

 Congress also turned to FERC in a House hearing on general electricity regulation and on 

transmission access, topics several bills addressed.147  Associate Counsel Marlette testified that 

utilities had changed a good deal since the passage of PURPA, with the statute’s creation of 

competition among utility and non-utility generators of electric power (U.S. Congress. House. 

Committee on Energy and Commerce. Subcommittee on Energy and Power, 1992, p. 14).  She 

then suggested that PUHCA created barriers to such competition, which forced non-utility 

147  H.R. 1301 was the National Energy Strategy Act, H.R. 1543 the Comprehensive Energy 
Policy Act, and H.R. 2224 the Electric Power Fairness Act.  The first two bills dealt with electric 
power regulation comprehensively, while the last one would have allowed FERC to mandate 
wheeling.  
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generators to change their ownership structures to prevent being classified as a utility (p. 15).  

Additionally, she expressed concern that PURPA restricted who could enter into the wholesale 

market, limiting the potential for competition among generators (p. 14).   

Under questioning from Representative Philip Sharp, Marlette suggested that PUHCA 

posed increased costs by forcing non-utilities to change their ownership structures and caused 

some potential generators to opt not to enter the marketplace at all;  ultimately such costs would 

end up being passed on to the consumer (p. 101).  She then responded to an inquiry by 

Representative Carlos Moorhead (R-CA) about why FERC gave a higher priority to non-utility 

transmission transactions than to utility transactions.  Marlette said that without such a priority 

utilities might try to block access to non-utility transmission, and the Commission sought to 

encourage utilities to build more transmission facilities (p. 104).  Representative Markey was 

concerned with ensuring transmission access, and she indicated to him that FERC staff were 

examining ways to increase transmission access or to mandate it in cases where it would be legal 

under pre-existing law (p. 106).  Overall, in terms of both competition and transmission access 

Marlette suggested that the Commission needed to proceed cautiously because of technical 

problems like stranded costs, pricing, and reliability (p. 106).  Representative Synar then asked 

whether FERC had performed a study of transmission reliability to which Marlette answered that 

no such study had been done (p. 111). 

Marlette’s testimony is important for at least two reasons.  First, it showed that no matter 

how angry at least some legislators were, when questions related to electricity arose, especially 

in response to a perceived crisis, one of the main sources of assistance Congress turned to was 

the Commission.  Moreover, the testimony showed again that some members of Congress 

seemed more enthusiastic than FERC about the possibilities of competition for electric power 

generation and transmission access. 

FERC Reacts to Congressional Actions in 1991 

Perhaps FERC was fortunate that many of its problems coincided with other more 

important difficulties that garnered more legislative attention.  In 1991 this meant that concerns 

grew over the possibilities of another energy crisis.  FERC appeared to be less worried about the 

possibilities than Congress of a crisis and more cautious in its approach to competition and 

transmission access for electric utilities. 
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 This abundance of caution may well explain why the Commission issued only two formal 

orders relevant to private electric utilities (Tables 19 and 20) and four opinions (Tables 21 and 

22) in 1991.  The orders involved form revisions, and the opinions focused on wholesale rates.  

Furthermore, the number of docketed decisions (Tables 24-27) for electric utilities is consistent 

with a view of FERC’s caution, declining in 1991.  Although the total number of docketed 

decisions increased to 2,050, the number of docketed decisions for electric utilities fell to 414, a 

13.5% decline from the previous year.  Of these decisions, 26% were rate cases (designated by 

the prefix ER), 17% related to securities and debt (ES), and 17% decided qualifying status (QF).  

The number of mixed decisions with multiple prefixes and miscellaneous electricity filings with 

the prefix EL each comprised 13% of the total.  Administrative law judges made 5% of the 

decisions, the Commission 53%, and office directors 42%. 

 The decline in the number of orders, opinions, and docketed decisions is consistent with 

the financial data for electric utilities.  No crisis, financial or otherwise, evidently existed for 

private electric utilities.  Instead, their financial condition generally had been slowly improving 

since the mid-1980s.  During the crisis of the mid-1970s, on the other hand, one saw a rapid and 

steep decline in the financial condition of electric utilities matched by strong pressure among 

utilities for higher electricity rates.  Such pressure did not appear in 1991.  Indeed the 108 

decisions in rate cases marked the lowest number of cases since FERC was established. 

Changes Occur in 1992 

Energy Policy Act of 1992 

When Congress passed the Energy Policy Act of 1992 (Table 18; P.L. 102-486; 106 Stat. 

2776), it likely was a rare attempt to be more proactive to forestall the problems the country 

faced in the aftermath of the OPEC oil embargo from recurring in reaction to the Gulf War.148  

The Act made a number of important changes to FERC’s authority.  First, section 711 gave the 

Agency authority to grant exempt generator status to facilities that only sold electricity wholesale 

148  Senator J. Bennett Johnston largely supported this conclusion in the foreword that he wrote 
to a Congressional Research Service study on the “History of the Energy Policy Act of 1992” 
(Johnston, 1994, pp. iii-iv). 
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(P.L. 102-486; 106 Stat. 2905-2910).  This provision was designed to address the problem 

Associate Counsel Marlette had highlighted in an earlier hearing.149 

 Second, section 713 of the statute allowed holding companies to own stakes in 

cogeneration facilities (P.L. 102-486; 106 Stat. 2911), something that had not been clear under 

existing law (P.L. 99-186; 99 Stat. 1180: P.L. 99-553; 100 Stat. 3087).  Third, sections 721 and 

722 granted FERC the authority to issue mandatory orders for transmission access, 

interconnection, and wheeling services subject to terms, rates, and charges that the Commission 

approved (P.L. 102-486; 106 Stat. 2915-2919). 

Other Congressional Actions in 1992 

When Congress passed the Energy Policy Act of 1992 it did so in the face of data that 

suggested that the electric utility industry was financially stable.  For example, the average 

national nominal retail rate for electricity increased by one percent between the end of 1991 and 

the end of 1992, while the average national real retail rate decreased by one percent (Table 4; 

U.S. Energy Information Administration, 2012).  The average debt-to-equity ratios for private 

electric utilities improved to 56.1 to 43.9 (Table 28; U.S. Energy Information Administration, 

1995, p. 29), even as their net operating incomes declined to $31.8 billion (Table 29; U.S. 

Energy Information Administration, 2003, p. 50).  However, the utilities also saw an overall 

improvement in bond ratings; the percentage of utilities that had A- bond ratings or better 

improved to 62% (Table 30; U.S. Energy Information Administration, 1996b, p. 555).   

 Though 1992 was a presidential election year, it that did not seem to affect the number of 

bills introduced that referred to FERC.  Legislators introduced 24 bills related to FERC, but only 

four were directly linked to matters of interest to private electric utilities (Tables 16 and 17; 

Thomas, 2013l).  The first of the four was a proposed amendment to the Energy Policy Act.  

House amendment 555 [introduced by Representative Ralph Hall (R-TX)] would have exempted 

the state of Texas from sections 721 and 722 in mandatory transmission and wheeling authority 

for FERC, but ultimately the amendment was withdrawn (Thomas, 2013l).  In the meantime, 

149  Under the terms of the statute facilities could avoid being classified as utilities if they applied 
to FERC for an exemption from PUCHA, and FERC was required to provide the exemption as 
long as the facility met the terms and conditions of being an exempt generator.  Congress left the 
specifics to FERC to establish through the issuance of rules and regulations.  It is worth recalling 
that the Energy Policy Act of 1992 (102-486, 106 Stat. 2776) was passed by a Democratic 
Congress and signed into law by Republican President George H.W. Bush. 
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Senator Bennett Johnston introduced S. 2166, the “National Energy Security Act of 1992,” a 

comprehensive energy bill that was laid aside because of the passage of the Energy Policy Act 

(Thomas, 2013l).  Senator Harry Reid (D-NV) then introduced S. 2392 to provide a right-of-way 

for a transmission line in Nevada; however, the bill died in subcommittee (Thomas, 2013l).  The 

last bill, S. 2607 sponsored by Senator Johnston, would have given FERC the authority to 

approve regional resource plans for the efficient use of electricity, but it died in committee 

(Congressional Research Service, 2013o). 

 Congress delegated a significant new workload to FERC with the passage of the Energy 

Policy Act.  Did Congress keep this new workload in mind when it passed fiscal 1993 

appropriations?  The question is useful to consider especially since the FY 1993 FERC 

appropriations passed nearly a month before the Energy Policy Act.  Congress appropriated 

$158.639 million (Table 15; P.L. 102-377; 106 Stat. 1338; Office of Management and Budget, 

1995, p. 410; Federal Energy Regulatory Commission, 1993a, p. vi), a 12% increase over the 

previous year.  Yet, the percentage increase was smaller than the previous fiscal year despite 

FERC’s new responsibilities.  Perhaps Congress did not appropriate money for FERC to 

implement the Energy Policy Act because it had not passed yet, or it did not consider the 

Agency’s workload when appropriating funds.  If the Agency did not have enough money to 

implement the law, Congress could have passed a supplemental budget appropriation; yet none 

was introduced. 

 As Congress considered FERC’s FY 1993 appropriations in 1992, it also held several 

hearings examining the Agency’s performance and larger questions related to the private electric 

utility industry.  Representative Synar held more hearings on FERC’s administrative problems 

including ex parte communications, the day care center problem, and general administrative 

matters (U.S. Congress. House. Committee on Government Operations. Subcommittee on 

Environment, Energy, and Natural Resources, 1992).  Even with all of these alleged problems 

Congress would turn to FERC nearly ten months later to implement important provisions of the 

Energy Policy Act.  Some legislators evidently were less angry about or disturbed by the 

problems at FERC than others.  Synar, for example, appeared to have developed animus toward 

the Agency, while Representative William Clinger suggested that some of FERC’s problems 

could have been caused by Congress itself (p. 308).  Important in Clinger’s observation is that 

Congress had given the Commission a series of regulatory mandates it had to follow in the 
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course of its daily business.  Unfortunately for FERC, these regulatory mandates sometimes 

conflicted with each other and created the possibility that some would necessarily be violated in 

fulfilling others. 

In a hearing on S. 2607 before the Senate Committee on Energy and Natural Resources, 

senators questioned FERC officials about whether the Agency supported the bill and what 

changes ought to be made before it was adopted.  The proposed legislation would have given 

FERC the authority to approve regional resource plans; much as it did with similar bills the 

Commission opposed the legislation.  According to FERC Counsel William Scherman, the 

Agency opposed the bill because it would allow states that belonged to regional multi-state 

efforts to manage and plan the use and creation of electricity, preempting FERC’s jurisdiction 

(U.S. Congress. Senate. Committee on Energy and Natural Resources, 1992, pp. 19-20).  The 

Commission believed that such preemption could cause conflict among the states that exercised 

joint preemptive authority, resulting in dueling regulatory approaches (p. 20).  In turn, FERC 

feared such conflicting approaches could cause regulatory gridlock over matters related to the 

electric grid, producing reliability problems as best exemplified by higher rates and potentially 

power outages (p. 20).  Scherman also expressed concern that the legislation would threaten 

efficiency and the development of competitive wholesale generation, which had been encouraged 

under a developing consensus over a national energy strategy (p. 20). 

The hearing on S.2607 raised a number of key points in the question and answer period.  

First, Scherman observed that the legislation would put FERC in the position of deciding 

whether to allow one state party to a regional agreement to veto a measure approved by the other 

states in the region, or to step in and force the one opposing state to accept what other states had 

agreed upon (p. 83).  As the Counsel pointed out, whatever the Commission decided would cause 

conflict with at least one of the states.  Moreover, he said that FERC was willing to defer to state 

agreements as long as the agreements avoided discriminatory practices and balanced the interests 

of state commissions, utilities, and non-utilities in the emerging generation and transmission 

markets (p. 73).  This last point highlighted the growing complexity of the generation and 

transmission marketplaces that would make it more difficult to reach agreements over how such 

markets should operate. 

FERC Responds to Congressional Actions 
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As FERC prepared to act in 1992, it did so as Congress grew more interested in adopting 

a national energy policy.  This became clearer throughout the year as legislators introduced and 

debated a number of bills that would have established such a policy.  While the debates were 

occurring, questions arose once again in Congress over the performance of the Commission.  

Fortunately for FERC, however, some members recognized that Congress itself contribute to 

some of the Agency’s problems.  In addition, legislators continued to explore the possibility of 

regional energy planning to maximize efficiency and conservation, while FERC kept opposing 

such efforts because of interstate commerce concerns.  By the end of the year, Congress had 

adopted the Energy Policy Act of 1992 (P.L. 102-486; 106 Stat. 2776), which expanded the 

Commission’s authority in important ways.150  Finally, it became clearer that as markets began to 

develop for generation and transmission, governing them would be ever more difficult for FERC 

and Congress alike. 

 Responding both to congressional actions and to changes in the electric utility industry 

the Commission issued three orders (Tables 19 and 20) and ten opinions (Tables 21 and 22).  

Two orders dealt with administrative matters, and one involved the generic rate of return for 

utilities.  Six opinions responded to wholesale rate cases, three involved transmission issues, and 

one addressed the ability of an entity to intervene in a sale and merger decision. 

Between growing congressional consensus for a national energy policy and the passage 

of the Energy Policy Act, FERC was expected to pursue the development of a new electric utility 

arrangement through orders, opinions, and docketed decisions (Tables 24-27).  The new 

approach was supposed to include qualifying generation facilities under PURPA, wholesale 

generators FERC exempted from PUHCA, mandatory Commission orders for transmission 

interconnection, and orders requiring wholesale electricity wheeling.  These changes were 

designed to break up the old monopoly arrangements that state regulations had encouraged 

electric utilities to develop, resulting in different companies owning generation facilities and 

power lines requiring new and different forms of federal regulation.  This modification would 

not happen all at once, however, and FERC started implementing rules to encourage these 

changes slowly and carefully.  This is why none of the orders described above dealt specifically 

150  Beyond what has already been discussed, the statute required FERC to regulate the sales of 
exempt wholesale generators (P.L. 102-486; 106 Stat. 2920; § 724) and financial arrangements 
between U.S. and foreign utilities (P.L. 102-486; 106 Stat. 2912-2915; § 715). 
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with encouraging the new electric utility configuration.  A few of the opinions, however, touched 

on topics that would become more common as FERC encouraged the development of the new 

system for transmission rates and transmission interconnection agreements. 

As one would expect, the docketed decisions began to pick up some of the issues 

associated with elements of the newer system by the end of 1992.  In 1992, FERC issued 1,893 

docketed decisions, of which 25% had electric utility-related prefix designations (Tables 24-27).  

Looking specifically at the decisions for utilities, 30% addressed matters including wholesale 

wheeling, wholesale rates, transmission rates, transmission interconnection agreements, and 

transmission schedules (ER).  Although many of these issues existed in the past, with the 

congressional push for a new arrangement for electric utilities and passage of the Energy Policy 

Act one would expect ER cases to have increased significantly because of different companies 

owning transmission lines and generation facilities.151  Additionally, 16% of the utility cases 

dealt with the qualifying status of cogeneration and small power production facilities under 

PURPA (QF), a notable decline from the mid-1980s.  It may reflect that most of the facilities that 

wanted to achieve qualifying status had already done so or that achieving qualifying facility 

status in the 1990s was not as attractive as it had been.  Other decision types worthy of mention 

include interlocking directorate (ID) cases that made up 13% of the total, security and debt cases 

(ES) 12%, and miscellaneous electric utility filing cases (EL) 10%.  Lastly, FERC also issued 

four docketed decisions granting wholesale electricity generators exemptions from PUHCA.  

Clearly, these exemptions responded to provisions in the Energy Policy Act. 

The year-to-year percentage change for each docketed case type and the division of work 

also is useful to consider.  There was a 33% annual increase in ER decisions, expected as FERC 

continued to encourage development of new or relatively new elements of the electric utility 

system.  QF decisions rose 11%, while ID decisions increased by 237%.  Generally, the number 

of ID cases seems to fluctuate with little to explain such changes other than the number of 

interlocking directorate cases in a particular year.  In contrast, ES decisions declined 21%, 

perhaps indicating that the financial condition of utilities was stable or improving somewhat.  Of 

the decisions issued, administrative law judges were responsible for five percent (a year-to-year 

151  Indeed, according to FERC, growth in the total number of electric rate filings per year due to 
electric market restructuring began to occur in 1992 (Federal Energy Regulatory Commission, 
1997, p. 5).   
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increase of 15%), the Commission 48% (an annual increase of almost four percent), and office 

directors 47% (an annual increase of almost 29%). 

Political Change and Policy Implications 

Congress Reacts in 1993 

Throughout 1992 several important changes occurred that would have long-term 

implications for the private electric utility industry.  FERC tried to initiate some of these changes 

through the adoption of rules and regulations; however, the Agency determined statutory 

changes would be required.  Congress responded by passing the Energy Policy Act of 1992. 

At the same time political change occurred as Democrat William J. Clinton was elected 

president and Congress remained under Democratic control.  Congress prepared to act in 1993 at 

a time of unprecedented change for electric utilities.  Financially, however, utilities overall 

appeared to be stable, with debt-to-equity ratios of 55.5 to 44.5 (Table 28) and net operating 

incomes of $31.7 billion (Table 29); 63% of electric utilities had bond ratings of A- or better  

(Table 30; U.S. Energy Information Administration, 1995, p. 29; 1996b, p. 555; 2003, p. 50).  

Moreover, the average national nominal retail rate of electricity had increased by only about one-

and-a-half percent between the end of 1992 and the end of 1993, and the average national real 

retail rate decreased by half of a percent (Table 4; U.S. Energy Information Administration, 

2012). 

 One would expect, as had happened in the past, that legislators would wait to see how 

FERC was implementing the new energy law before introducing bills designed to amend or 

otherwise change the Energy Policy Act.  In fact, only two bills were introduced in 1993 related 

to FERC’s regulatory authority over private electric utilities (Tables 16 and 17; Thomas, 

2013m).  S. 544, the “Multistate Utility Consumer Protection Act of 1994,” introduced by 

Senator Dale Bumpers (D-AR), “would have granted the Commission the authority to reject 

certain costs incurred by holding companies and their affiliates from consideration in 

establishing just and reasonable rates” (Congressional Research Service, 2013q, p. n.p.).  This 

authority already existed with state public utility commissions and the Securities and Exchange 

Commission under PUHCA; the legislation would have added FERC to the list of agencies that 

could regulate such matters.  Second, S. 635, introduced by Senator Donald Riegle (D-MI), 

known as the “Multistate Utility Company Consumer Protection Act of 1993,” would have 

transferred the authority just described from the SEC to FERC (Congressional Research Service, 
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2013r).  Transferring such authority would have prevented the federal regulatory overlap that S. 

544 would have created, but neither bill passed. 

 In late October Congress passed and the President signed the fiscal 1994 appropriation 

for the Commission, $165.375 million, a four percent increase over the previous year (Table 15; 

P.L. 103-126; 107 Stat. 1330; Office of Management and Budget, 1996, p. 444; Federal Energy 

Regulatory Commission, 2013a, p. vi).  This small increase is a surprise particularly since the 

Energy Policy Act had added new responsibilities to the Commission’s regulatory jurisdiction. 

Perhaps congressional hearings held in 1993 help explain the small increase.  Relatively 

soon in the new legislative session, the House Subcommittee on Energy and Power held a 

hearing on FERC’s implementation of the Energy Policy Act of 1992 (U.S. Congress. House. 

Committee on Energy and Commerce. Subcommittee on Energy and Power, 1993).  

Subcommittee Chair Representative Philip Sharp (D-IN), the Act’s sponsor, began by stating that 

the statute’s purpose was to increase wholesale competition, improve the efficiency of utilities, 

and encourage the development of new technologies in the generation and transmission of 

electricity (p. 1).  Furthermore, he suggested that if implemented correctly the law could 

maintain grid reliability and the financial condition of utilities, as well as give utilities more 

options in how they chose to deliver services to their customers (p. 1).  While Representative 

Sharp also expressed confidence that FERC could handle the PUHCA and transmission 

provisions included in the law (p. 2), Representative Mike Synar (D-OK) countered with 

skepticism (p. 6). 

 At the same hearing, the new Chair of FERC, Elizabeth Moler, testified about the 

Commission’s actions to implement the statute.  FERC’s Order Number 550 established the 

necessary processes and procedures for entities seeking exempt wholesale generator status (p. 7).  

Moreover, Commission staff were working on a proposed rule designed to require transmitting 

utilities to provide transmission access information to potential customers and the general public 

(p. 7).  Additionally, Moler indicated that the Commission was considering the creation of a 

generic rule for entities seeking mandatory transmission service, and it was exploring the 

potential of establishing Regional Transmission Groups (RTGs) to assist with long-standing 

grid-related problems such as reliability, regional planning, and resolution of most transmission 
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access issues without needing Agency involvement (pp. 8, 70).152  The Chair also testified that 

the Commission was examining other potential pricing approaches designed to reflect changes in 

the structure of the utility industry (p. 8); however, Commissioner Charles Trabandt expressed 

concern that proposed formulas for calculating pricing for transmission services could force 

native load consumers to subsidize part of the wholesale wheeling costs (p. 43).153 

 The question and answer period of the hearing focused on a number of important topics.  

First, Chairwoman Moler reported that of the initial 32 applications the Commission received for 

exempt wholesale generator status, 13 came from qualifying facilities under PURPA and 19 from 

facilities that were not qualifying facilities (pp. 47-48).154  Meanwhile, Representative Michael 

Bilirakis (R-FL) expressed concern about the number of FERC Commissioners retiring and what 

that would mean for the Agency’s ability to function; Moler answered that the Clinton 

administration was working as quickly as possible to fill the openings with qualified candidates 

(p. 48).155  Next, Representative Dennis Hastert (R-IL) asked whether demand for transmission 

services might require building a new transmission grid and about associated costs; Moler 

responded that it might require building new additions or a new line somewhere, and the costs 

would be borne by those who made them necessary (pp. 50-51).  Finally, in response to a 

question from Representative Synar about whether the Agency had a sufficient budget and staff 

to adequately implement the provisions of the Act, Moler indicated that the Commission was in 

152  Ultimately, these RTGs become Regional Transmission Organizations (RTOs) and 
Independent System Operators (ISOs), non-profits designed to manage on a day-to-day basis the 
national electric transmission system, freeing FERC to perform other duties and to act as a 
regulatory backstop when it was absolutely necessary. 
  
153  Commissioner Trabandt argued that wheeling customers should pay the entire cost of 
benefitting from wheeling services, and not require native load customers (customers that 
normally received electricity over the transmission lines being used for the wheeling service) to 
pay some of the costs. 
   
154  Moler’s testimony revealed that both qualifying and non-qualifying generating facilities 
could apply for and receive exempt wholesale generating status.  Twenty-five of the facilities 
receiving the exemption were affiliated with utilities, while seven were new entities not affiliated 
with existing utilities in the United States (U.S. Congress. House. Committee on Energy and 
Commerce. Subcommittee on Energy and Power, 1993, p. 47). 
   
155  Four of the five commissioners had announced plans to retire early in 1993 (U.S. Congress. 
House. Committee on Energy and Commerce. Subcommittee on Energy and Power, 1993, p. 3).  
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discussions with the Office of Management and Budget and the Department of Energy but the 

effort had been stymied somewhat by the President’s promise to cut the federal workforce and to 

limit the size of the federal budget (p. 52). 

The question and answer period also brought out a hotly contested issue of market 

restructuring.  Representative Hastert asked what happened to the authority of state public utility 

commissions under of the Energy Policy Act if the industry were bifurcated with the 

establishment of transmission companies and separate generation companies (p. 75).  Moler 

replied that bifurcation already was occurring; many utilities had created independent but 

affiliated generating companies, but she suggested that the monopoly-style utility structure 

regulated by the states likely would exist for some time (p. 75).  Commissioner Branco Terzic 

added that it was up to the state public utility commissions to decide whether a utility should 

build a power plant to provide its own electricity or get its electricity from another source, and 

FERC would become involved only if the second choice was selected (p. 76).156  To conclude, 

Representative Edward Markey (D-MA) told Chairwoman Moler that she needed to improve 

federal and state regulatory relationships to ensure interstate electricity competition occurred (p. 

77). 

In addition, the Senate Committee on Energy and Natural Resources held a hearing on 

the merits of S. 544.  According to Senator Bennett Johnston, the bill sought to address problems 

identified by the U.S. Court of Appeals for Washington, D.C. decision Ohio Power Company v. 

FERC ([954 F.2d 779 (D.C. Cir. 1992)]; U.S. Congress. Senate. Committee on Energy and 

Natural Resources, 1993, p. 1).  Chairwoman Moler expressed her support for the legislation 

with suggested amendments because it would allow FERC to better regulate the behavior of 

holding companies and prevent significant price increases for electricity (p. 9).  She did indicate, 

156  State public utility commissions retained siting authority over generation, transmission, and 
distribution facilities.  State PUCs also maintained retail rate authority over utilities, were solely 
responsible for regulating the distribution of electricity, and could choose in consultation with 
state elected officials whether a state would restructure its electric utility market.  If the state 
chose restructuring, FERC then would regulate the transmission and purchase of power by a 
utility from another source. 
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however, that if the legislation were enacted FERC would need significantly more staff to 

enforce it (p. 9).157 

FERC and Change in 1993 

FERC had to adapt to many changes in 1993, including the election of the first 

Democratic president since Jimmy Carter and the subsequent change in who chaired the 

Commission.  President Clinton chose Elizabeth Moler to be the Chair, and the Senate confirmed 

her in early February (Federal Energy Regulatory Commission, 2013b).  The Commission also 

had to cope with the President’s promise to hold the line on government spending and the size of 

the federal government, while at the same time implementing the Energy Policy Act of 1992 and 

fulfilling its pre-existing regulatory responsibilities.  Many of its new regulatory responsibilities 

required both more money and more staff.  Congress nearly added to the burden as well when it 

contemplated the passage of legislation designed to grant the Commission the authority to reject 

costs holding companies incurred when establishing just and reasonable rates.  Furthermore, 

market restructuring for electric utilities began to take shape in 1993 as FERC began 

implementing the Energy Policy Act, resulting in both opportunities and challenges.158 

 The Commission responded by issuing six orders (Tables 19 and 20) and five opinions 

(Tables 21 and 22).  Of the orders, two were administrative, two involved the implementation of 

the Energy Policy Act of 1992,159 one delegated authority, and one revised a form.  Meanwhile, 

two of the opinions dealt with complaints against automatic fuel adjustment clauses, one 

addressed a complaint about overbilling and whether it applied to a new system agreement, one 

approved a merger and a system agreement, and one reviewed transmission tariff and service 

agreements.  As one would expect, the orders and opinions dealt both with new issues produced 

by the Energy Policy Act and Ohio Power and with existing ones like delegation and 

transmission rates.  A similar pattern emerged in the 1993 docketed decisions; of the 1,913 

docketed decisions 25% had electric utility-related prefixes (Tables 24-27).  Of the electricity 

157  See chapter 3.  The case also involved a U.S. Supreme Court decision Arcadia, Ohio, et al., 
Petitioners v. Ohio Power Company et al. [498 U.S. 73 (1990)]. 
 
158  One of the challenges, of course, was the additional stress that market restructuring placed on 
the regulatory relationship between FERC and the state public utility commissions. 
      
159  One of the two orders mentioned here is related to the mandatory transmission of electricity 
and appears in Table 20 as a transmission related order. 
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cases, 35% were ER rate cases, 14% qualifying facility status cases (QF), almost 14% exempt 

wholesale generator cases (EG), and almost 11% miscellaneous electric filing cases (EL).  

Additionally, three cases had the prefix TX, transmission cases involving requests for mandatory 

transmission service as the Energy Policy Act of 1992 provided (Federal Energy Regulatory 

Commission, 2011). 

 The Energy Policy Act added variation to the case types, and it also seemed to encourage 

more decision making at the level of the Commission itself.  In 1993 the Commission handled 

65% of the cases, office directors 29%, and administrative law judges six percent.  Although in 

the late 1970s and early 1980s Congress encouraged FERC to have office directors make more 

of its decisions, it would appear that the EPAct pushed more docketed decisions back to the 

Commission.  Commission-level decision making for docketed cases increased by 38% from the 

end of 1992 to the end of 1993, while decisions by of office directors declined by 37%. 

Establishing a New Federal Regulatory Equilibrium 1994 

Congress Reacts to Implementation in 1994 

By the end of 1994 the average nominal national retail rate of electricity had decreased 

by .02% from the previous year, and the average real national retail rate of electricity had 

decreased by about 2% (Table 4; U.S. Energy Information Administration, 2012).  Utilities saw 

their net operating incomes increase to $32.07 billion (Table 29); their average debt-to-equity 

ratios were 54.9 to 45.1 (Table 28), a slight improvement from the previous year; and 60% of all 

rated utilities had an A- bond rating or better, a slight decline from 1993 (Table 30; U.S. Energy 

Information Administration, 1995, p. 29; 1996b, p. 555; 2003, p. 50).  Overall, electric utilities 

continued to be financially stable, and FERC appeared to be performing its regulatory functions 

appropriately. 

 In this context and with elections approaching, legislators introduced 22 pieces of 

legislation that specifically referenced the Federal Energy Regulatory Commission in 1994 

(Tables 16 and 17; Thomas, 2013n).  Of these bills, one was designed address an aspect of 

private electric utility regulation.  Representative Rick Boucher (D-VA) introduced H.R. 4645 to 

remedy the problems Ohio Power identified by granting FERC the authority to reject costs a 

utility incurred under the Public Utility Holding Company Act in subsequent wholesale or 

transmission rate schedules (Congressional Research Service, 2013p).  Such a fix, however, 

would have to wait for more than a decade before being resolved in response to another crisis. 
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 Meanwhile, for FY 1995 Congress appropriated $166.173 million for FERC, less than 

half of a percent increase over the previous year (P.L. 103-316; 108 Stat. 1719; Office of 

Management and Budget, 1996, p. 444; Federal Energy Regulatory Commission, 1995, p. vi).  

The small increase likely is consistent with President Clinton’s promise to restrain government 

spending.  Once again, Congress seemed pleased with FERC’s performance. 

 One hearing, before the House Subcommittee on Energy and Power, examined the 

problems associated with Ohio Power and alternative solutions like the bill described above.  

The case involved two subsidiaries of the same company; one of the subsidiaries bought coal 

from the other at an extremely high price, and the costs associated with the purchase ended up 

being passed on to electricity consumers (U.S. Congress. House. Committee on Energy and 

Commerce. Subcommittee on Energy and Power, 1994b, p. 1).  The decision meant that FERC 

could no longer exercise its ratemaking authority over transactions by registered holding 

companies (p. 1).  Representative Carlos Moorhead (R-CA) added that this meant that consumers 

that received electricity from a subsidiary of a holding company effectively were engaged in 

commerce with an unregulated company since neither FERC nor state PUCs could regulate its 

rates (p. 3). 

FERC Chair Moler testified that Ohio Power effectively prevented FERC from regulating 

holding companies to prevent self-dealing, a serious matter as nearly a quarter of all electricity 

sold in the United States to consumers came from subsidiaries of holding companies (p. 7).  

Additionally, the SEC regulates to protect investors, while FERC regulates rates to protect 

consumers, and the SEC was never designed to address ratepayer issues (p. 7).  Yet, the decision 

placed the SEC in the uncomfortable position of needing to protect ratepayers.  Moler indicated 

that once the SEC approved a transaction by a subsidiary of a holding company, the decision 

required FERC to allow the costs to be passed on to consumers (p. 7).  She testified that both 

FERC and the SEC supported legislation to allow FERC to regulate the rates of holding 

companies and their affiliates even if the SEC had approved the transaction, and the two agencies 

were working closely together to try to address any related problems (p. 9). 

Later in 1994 Representative Philip Sharp (D-IN) held an even more important hearing, 

which touched on many of the issues raised by market restructuring.  Sharp began by stating that 

the Energy Policy Act had encouraged an increasing number of wholesale electricity 

transactions, which were constrained primarily by transmission access for wholesale generators 
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(U.S. Congress. House. Committee on Energy and Commerce. Subcommittee on Energy and 

Power, 1994a, p. 1).  Although FERC deserved credit for implementing the provisions of the 

Act, he maintained that the regulatory jurisdiction between state public utility commissions and 

the Commission needed to be redefined (p. 1); the old boundaries established by the 1935 

Federal Power Act did not contemplate competition among electric generators. 

Several FERC commissioners testified at the hearing.  FERC Chair Moler suggested that 

regulating the industry was becoming more complex and challenging due to growing market 

competition (p. 172).  Moreover, she stated that the Commission was committed to further 

encouraging the development of competitive wholesale markets for electricity and sought to 

provide open transmission access to wholesale generators to ensure such markets would continue 

to grow (p. 172).  As Moler saw it, one potential threat to competition was the complicated 

regulatory structure designed to regulate the behavior of private electric utilities, and regulation 

of the industry needed to ensure both the financial stability and the reliability of the utility 

system (p. 172).  She also indicated that as transmission access applications to FERC increased, 

the Agency needed to rethink how it set the price for transmission services to encourage greater 

efficiency and competition in the wholesale generation marketplace (p. 173). 

Commissioner Vicky Bailey then testified about the “tensions” between FERC and the 

state public utility commissions that the changing arrangement of the electric utility industry had 

created.  The Federal Power Act of 1935 struck a delicate balance between matters that fell under 

state regulatory jurisdiction and those regulated by federal agencies.  Market restructuring upset 

this balance.  On one hand the Energy Policy Act increased FERC’s authority to order 

transmission service and the expansion of facilities, but on the other the statute preserved the 

power of the states to site new facilities (p. 178).  Additional “tension” emerged as it became less 

clear under market restructuring when electricity transmission occurred and when distribution 

took place; this distinction needed to be clarified because the states regulated distribution and 

FERC regulated transmission.  Bailey observed that without such clarification “regulatory 

gridlock” and “chaos” could appear in the marketplace (p. 179).  In her view, the best way to 

address regulatory overlap and underlap was to develop greater comity between the states and 

FERC through open and effective communication (p. 179).  When a regulatory body identified 

an issue related to the jurisdiction of another regulatory entity, it should defer to the judgment of 

that entity.  She stated further that regulatory underlap and “overlap” could be problematic in 
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areas of transmission decisions, “stranded costs,” and “retail access”; if comity did not work, a 

statutory fix would be required (p. 179). 

According to Commissioner William Massey, the Commission encouraged the 

development of regional transmission groups (RTGs).  Such groups were to be designed to give 

the grid operators and users in a region the ability to develop their own rules to use and expand 

the system (p. 192).  Additionally, the RTGs would provide state public utility commissions 

within a region the collective ability to coordinate and plan transmission activities (p. 192).  

FERC established rules for the groups, allowing anyone eligible for transmission service to join; 

RTGs should ensure transmission on an open access basis, be non-discriminatory, and provide 

for voluntary resolution of disputes (p. 192).  Yet, Massey questioned whether the states had the 

legal authority under the Federal Power Act to order retail wheeling, and he suggested that 

Congress address the issue statutorily before the courts became involved (p. 193). 

Meanwhile, Commissioner James Hoecker testified that FERC sought to limit the market 

power of transmission owning utilities by requiring them to provide open access to their 

transmission systems as a condition of ratemaking (p. 186).  In return, the Commission allowed 

utilities to recover stranded costs in the transmission tariffs charged to their wholesale customers 

if those customers purchased electricity from another source (p. 185).  Without such stranded 

cost provisions, native load customers or shareholders would be forced to pay for any excess 

transmission costs.  In related testimony Commissioner Donald Santa reported that FERC was 

working on a comparability standard for transmission service under which transmission utility 

owners must provide service comparable to the service that they provided themselves to other 

grid participants such as wholesale power generators and qualifying facilities (p. 199).  Santa 

also indicated that FERC understood that contracts served as the basis of electricity-related 

transactions and tried to enforce pre-existing electricity contracts whenever possible (p. 200). 

Some of the issues the testimony of the commissioners raised were clarified further in the 

question and answer period.  In response to a question from Representative Sharp, Commissioner 

Santa stated that although the Federal Power Act clearly distinguished between distribution and 

transmission for the purposes of regulatory jurisdiction, the line between them was unclear in 

restructured markets such as that being developed in California (p. 207).  Responding to a 

question from Representative Gary Franks (R-CT) about whether PURPA contracts for 

qualifying facilities should be treated as stranded costs because the price for electricity from such 
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facilities was above the market rate (p. 208), Moler noted that the Commission was not sure how 

to handle the issue because the facilities needed the higher rates to pay for their expenses; yet by 

charging the higher rates the facilities were not competitive with the rest of the electricity 

marketplace (p. 209).  This was a particular problem in California, Maine, and New York where 

customers would be forced to pay higher electricity rates because much of their electricity came 

from qualifying facilities (p. 209).  However, not treating the higher rates for electricity from 

qualifying facilities as stranded costs likely would require shareholders of the utilities to pay the 

costs. 

Moler also elaborated upon how market restructuring in California would work.  If the 

California Public Utility Commission (CPUC) issued a retail wheeling order for a third party that 

involved interstate transmission, the party would need to file a rate schedule with FERC (p. 216).  

The utilities in California that would be subject to the order included Pacific Gas and Electric 

Company, San Diego Gas and Electric Company, and Southern California Edison Company (p. 

216).  Finally, in a related matter designed to promote wholesale competition, Moler said that the 

Commission was considering a fee that utilities could pay to get out of an existing contract to 

take advantage of cheaper rates (p. 217).160 

FERC Acts in 1994 

In 1994, FERC first had to cope with a static budget and the Clinton administration’s 

effort to restrain the number of federal workers.  Next, in response to Ohio Power FERC had to 

work with the SEC to ensure that consumers were protected from confiscatory rate increases 

caused by self-dealing among subsidiaries of utility holding companies.  Additionally, FERC 

continued to implement the Energy Policy Act.  Associated challenges included growing market 

competition among electricity generators, federalism concerns, the use of non-profit RTGs to 

regulate regional transmission operations, stranded costs, blurring regulatory distinctions, and 

market restructuring in California.  The Agency also confronted how to address the high cost of 

electricity from qualifying facilities under PURPA. 

 In 1994 FERC issued four orders (Tables 19 and 20) and four opinions (Tables 21 and 

22) that specifically addressed matters associated with the regulation of private electric utilities.  

160  On one hand the Commission wanted to enforce existing contracts, but on the other it sought 
to take advantage of market forces to lower rates.  Locking utilities into existing contracts would 
negate any advantage of having a generation marketplace.   
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Two orders involved delegated authority, one was administrative, and one implemented 

provisions of the Energy Policy Act of 1992.  One opinion dealt with a contract dispute over 

electric service, another addressed a dispute over transmission service, one related to the 

California and Oregon Transmission Project, and the last was a wholesale rate decision.  The 

Commission also issued 2,255 docketed decisions in 1994, 25% of which were connected to 

electric utilities (Tables 24-27).  Of the latter, 26% involved wholesale or transmission rate 

decisions (ER), while about 23% concerned exempt wholesale generation status (EG).  Another 

11% of the decisions related to miscellaneous electric utility filings (EL), and almost 9% were 

qualifying facility status cases (QF).  Moreover, about 7% involved merger, sale, or acquisition 

decisions (EC), and another 7% related to the issuance of securities or assumption of debt (ES).  

Finally, FERC issued 16 decisions under section 211 of the Federal Power Act as it was 

amended by the Energy Policy Act of 1992 (TX).  Again, the decisions included both elements 

for private electric utility regulation in place before the Energy Policy Act and those that 

emerged as a direct result of the Act.161 

To get a fuller perspective of the docketed decisions, it is useful to consider the year-to-

year percentage changes for some of the decision types.  For example, the number of ER prefix 

rate decisions declined by 14.5%; yet the number of electric rate cases increased to almost 2,000 

in 1994 (Federal Energy Regulatory Commission, 1997, p. 5).  This suggests that FERC handled 

most of its rate cases through informal decision making processes rather than through the formal 

docketed decision, opinion, or order processes.  Next, the number of docketed decisions with the 

prefix EG (exempt wholesale generator status) increased by 95% as generators (including those 

affiliated with utilities, not affiliated with utilities, qualifying facilities, and non-qualifying 

facilities) applied for and received exemptions from PUHCA.  Clearly, generators tried to avoid 

being classified as utilities; it was easier to seek the exemption than to restructure their 

management structures to be freed from the dictates of PUHCA. 

Moreover, the Energy Policy Act encouraged utilities to merge with each other to cope 

with changes in the law (p. 5).  This is reflected by a 105% increase in the number of merger and 

161  Pre-Act elements included decisions involving wholesale rates, miscellaneous filings, 
qualifying facilities, mergers and acquisitions, and the issuance of securities or assumption of 
debt.  Decisions that emerged after the Energy Policy Act included exempt wholesale generator 
status, transmission rate cases, and transmission services under Section 211 of the Federal Power 
Act.  
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acquisition decisions.  The Act also evidently brought an increase in the number of 

miscellaneous electric utility filings as new court cases and regulatory challenges emerged in 

response to changes in the structure of electric utilities; such decisions increased by 19%.  

Changes in the statute and regulations may have encouraged an increase in the number of entities 

seeking to issue securities or to assume debt as well, indicated by the 22.6% increase in ES 

decisions.  At the same time, the number of qualifying facility status decisions declined by 30%.  

This drop may have reflected that entities seeking to receive such designations had already 

received them, or that the development of non-qualifying facility exempt wholesale generators 

made QFs obsolete. 

In 1994, the distribution of work at FERC continued to move toward Commission-centric 

decision making.  Cumulatively, the Commission decided 67% of the cases, the office directors 

29%, and the administrative law judges 4%.  In docketed decision cases, Commission decision 

making increased by more than 22% from the end of 1993 to the end of 1994, while decisions by 

office directors grew by 14.8% over the same period.  It appears that when Congress wrote the 

Energy Policy Act of 1992, it abandoned its earlier concerns about more equal distributions of 

formal Commission decision making. 

Network Responses, Federal Regulatory Equilibrium, and State Variations 

 Once Congress prepared to act in 1990 to pass a comprehensive national energy policy, it 

did so in the absence of evidence that most electric utilities confronted an immediate financial 

crisis.  Nor was a crisis readily apparent for consumers of electricity as retail prices had remained 

essentially flat since the mid-1980s.  Since at least some legislators had served when stagflation 

occurred and others remembered the economic problems of the 1970s, many members were 

vigilant, fearing another energy-induced financial crisis.  In contrast, FERC appeared to be far 

more skeptical.  Instead, the Commission focused more on addressing internal problems and on 

restructuring electricity markets slowly and carefully.  When Congress finally passed the Energy 

Policy Act of 1992, it unleashed a series of forces that would have profound repercussions for 

the industry, regulators, and consumers. 

Private Electric Utilities 

From the time stagflation broke in the early 1980s through the mid-1990s, investor- 

owned electric utilities saw a slight but steady year-to-year improvement in their financial 

conditions.  In the meantime, in 1990 utilities were still required to purchase electricity from and 
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to sell electricity to qualifying facilities (QFs) when FERC directed.  Such sales also had to occur 

at prices the Commission established.  Unfortunately for the private utilities at the time, the 

prices charged for electricity from QFs exceeded the average market rate.  This was particularly 

a problem for utilities in California, Maine, and New York, which relied upon electricity 

purchased from QFs for much of their needs.  Utilities generally were prohibited from making up 

for the cost of electricity from QFs through higher wholesale or retail rates, meaning 

shareholders often had to foot the bill for the additional cost of electricity. 

 In addition, utilities were beginning to face a new set of opportunities and challenges.  

Some members of Congress had been pushing for more competition in the electric utility 

industry since at least the late 1970s.  By 1990 competition emerged in various ways.  First, due 

in part to PURPA’s QF provisions, more non-utility electricity generators emerged that sought to 

sell the electricity that they were producing to utilities.  One barrier to these transactions had 

been the utility industry’s reliance on long-term contracts for electricity sales.  Other hurdles 

included FERC’s inability to issue mandatory transmission service or interconnection orders 

under the Federal Power Act.  Without the ability to get such orders, utilities could not guarantee 

access to cheap electricity even if they purchased it unless they had transmission access.  The 

Energy Policy Act of 1992 ultimately resolved the access problem. 

 Even after the Energy Policy Act was enacted utilities continued to face increasing 

oversight and regulation due to environmental problems caused by the existence and operation of 

the grid systems.  Moreover, the Act was designed to encourage more competition among 

electricity generators but the competition raised concerns about the potential for reliability 

problems with the transmission systems utilities operated.  As a result, FERC expected utilities to 

provide transmission access.  The Commission also encouraged them to build more transmission 

facilities to ensure greater system reliability, though siting decisions were left with the states.  

Relatedly, decisions on market restructuring requiring utilities to divest either transmission or 

generation assets were left to elected state officials and state public utility commissions to 

decide.  Yet, utilities were given the opportunity to own stand-alone wholesale generation 

facilities, which many chose to do. 

State Public Utility Commissions 

Both market restructuring and the Energy Policy Act of 1992, which further encouraged 

such restructuring, created serious questions for state PUCs.  No longer would the division of 
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regulatory authority be as clear as it had been under the Federal Power Act of 1935.  Market 

restructuring blurred the distinction between electricity distribution and transmission, making it 

more difficult to determine where state authority ended and federal authority began.  Under the 

FPA, states had regulated even interstate distribution and retail sales of electricity, while the 

federal government regulated transmission and wholesale sales.  Other questions arose as well, 

such as how to handle conflict between states in market restructuring cases and whether retail 

wheeling was legal for the states to engage in under the provisions of the FPA.  Finally, it was 

unclear after Ohio Power if the states could continue to regulate the activities of electric utility 

affiliates of holding companies. 

The question became how to handle these blurring regulatory distinctions.  Consensus 

had grown over time that the old monopoly structure of private electric utilities would be 

replaced by a bifurcated industry structure.  This new structure meant that there would be 

separate generation and transmission companies; they would no longer be vertically integrated 

monopolies as they had been in the past.  Unfortunately for the state public utility commissions, 

their entire regulatory structure was designed around the monopoly operating structure for 

private electric utilities where one utility provided all of the generation, transmission, and 

distribution of electricity in an assigned area or region. 

The blurring regulatory distinctions, coupled with the need for state PUCs to change how 

they operated, created tension between the PUCs and FERC.  Commissioners at FERC were wise 

enough to understand that as states transitioned to market restructuring, tensions would increase 

between their Agency and the state public utility commissions.  The Commissioners also 

recognized that they had not paid attention to establishing informal relationships with other local, 

state, and federal agencies to cope with issues marked by regulatory overlap and underlap.  With 

market restructuring FERC could no longer afford to ignore developing these kinds of 

relationships, especially with state public utility commissions.  Such new relationships between 

FERC and the state PUCs would have to be characterized by comity, marked by effective 

communication and regulatory deference.  Such comity would mean that a state PUC and FERC 

needed to work collaboratively to figure out who had regulatory authority in particular cases; 

when regulatory authority was established the entity with the authority had to be given deference 

in how it chose to handle the matter in question.  Additionally, FERC supported the creation of 

regional transmission groups (RTGs) to manage and operate the transmission system in a given 
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region of the country, and the states that were members of such a group provided input into the 

operation, maintenance, and development of the transmission system in their region. 

Consumers 

As has been noted, in the early 1990s little evidence suggests that consumers were 

worried about electricity rates as they had been during the stagflation era.  Some members of the 

public were more concerned over the potential for environmental damage caused by utilities, and 

this was reflected in the legislation Congress considered prior to the Gulf War.  This point 

underscores that for Congress the Gulf War was more of a perceived than an actual crisis.  In an 

actual crisis congressional action is driven by public demands for action, while the passage of the 

Energy Policy Act of 1992 evidently took place with little public concern about the potential for 

another energy crisis. 

Qualifying Facilities 

PURPA established qualifying facilities; between 1978 and the early 1990s the size 

limitations in the original statute for many types of QFs were lifted.  Moreover, holding 

companies that originally were denied ownership stakes were allowed to own interests in such 

facilities.  By the 1990s some of the luster seemed to be coming off of QFs.  Part of the 

diminishing interest may have reflected that all of the facilities wishing to gain the designation 

had done so.  Another factor may have been the growth in non-qualifying facility wholesale 

generators, which made QFs obsolete.  The attraction of QFs may have been damaged further by 

FERC-approved rates that were not competitive in the marketplace. 

Regional Reliability Entities, NERC, and Regional Transmission Groups 

Regional Reliability Entities and the North American Electric Reliability Council had 

existed since the late 1960s.  These non-profits were funded and staffed by the private electric 

utilities, and they were dedicated to ensuring the reliability of the interstate transmission system 

for electricity to prevent large scale power blackouts.  Yet it is odd that Congress and FERC did 

not have these Entities take a more central role in the development of market restructuring for 

electric utilities.  Perhaps Congress and FERC believed that they already had enough to do or 

that the Entities and NERC were too closely affiliated with the utilities to be unbiased arbiters of 

the restructured marketplace.  Instead, FERC encouraged the development of non-profit regional 

transmission groups to manage and operate the regional transmission systems throughout the 

United States. 
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FERC wanted RTGs to regulate grid reliability planning on a regional basis and to settle 

most transmission conflicts voluntarily, so the Commission only became involved in 

transmission cases when necessary.  The RTGs also were designed as a way for the member 

states to have input into transmission planning and coordination, and by extension lessen some of 

the existing regulatory tension between FERC and the state PUCs due to market restructuring 

uncertainties.  Users and operators of the transmission system would develop their own rules 

over how the system could and should be used through membership in the relevant RTG.  FERC 

set the membership terms for the groups, and the Commission expected them to provide open 

transmission access. 

Other State and Federal Agencies 

Throughout much of its history FERC had made a conscious choice to avoid getting 

involved in regulatory matters outside of its jurisdiction.  For example, until Congress compelled 

it, FERC had left the environmental regulation of private electric utilities to local and state 

departments of environmental quality and to the national Environmental Protection Agency.  

Additionally, it had left land use choices involving siting utility facilities on federal land to the 

Federal Park Service and the regulation of utility holding companies under PUHCA to the 

Securities and Exchange Commission.  Due to Ohio Power, however, FERC was pushed to work 

with the SEC to ensure the protection of ratepayers when the SEC made decisions related to self-

dealing by affiliates of utility holding companies.  Market restructuring itself also forced FERC 

to actively engage with state public utility commissions on regulatory matters.  More and more, 

whether due to congressional actions, federal court decisions, or to market restructuring, 

agencies were both expected and required to work together to achieve positive regulatory results 

across different levels of government and policy domains.  As FERC Commissioner Bailey had 

suggested, the failure of different agencies to work together in response to market restructuring 

could lead to catastrophic regulatory failure.                            

Exempt Wholesale Generators 

As market restructuring continued, one result was the development of stand-alone 

electricity generators.  The generators became exempt wholesale generators once they applied to 

FERC and received an exemption from PUHCA.  These stand-alone generators could be 

qualifying facilities, non-qualifying facilities, unaffiliated with utilities, or affiliated with existing 

utilities in the United States.  However, they could not be utilities where one company owned the 
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generation, transmission, and distribution facilities in a particular part of the country.  These new 

generators became the backbone of the restructuring movement and provided the electricity 

required by the transmission owning utilities that had largely divested their generation assets. 

Reasons for Wholesale Market Variations across the States 

Prior to the passage of the Energy Policy Act of 1992, market competition for electricity 

generation was growing; it was constrained, however, by FERC’s inability to issue mandatory 

transmission or wheeling orders under the Federal Power Act as well as other factors.  The 

EPAct eliminated many of those constraints once its implementation established a new federal 

regulatory equilibrium and later state actions eliminated others. 

Differences in avoided cost formulas were one source of the variation in development of 

wholesale electric power generation markets in the states.  States like California, New York, and 

Maine had established generous avoided cost formulas to encourage the development and use of 

qualifying facilities under PURPA.  These states were successful enough that qualifying facilities 

provided a significant portion of their electricity generation needs.  This success came at a cost, 

however: consumers in those states were locked into higher rates than consumers in other states 

that did not get electricity from qualifying facilities.  States with sufficient electricity generation 

sought to discourage the use of qualifying facilities by creating less generous avoided cost 

formulas. 

A second source of the variations existed because of the fuels used to power generation 

facilities as it influenced rates, and higher rates made wholesale competition a more attractive 

option.  It is important to recall that, for example, part I of the Federal Power Act set specific 

requirements that FERC had to enforce when regulating hydroelectric and related waterway 

projects used to generate electricity.  The Commission also was required to consider the 

environmental impact of such facilities.  It had to regulate the environmental impact of small 

hydroelectric projects built under PURPA,162 while the regulation of the environmental impact of 

other power sources generally was left to the Environmental Protection Agency and state 

departments of environmental quality.  Coal-fired power plants fell under the purview of the 

Clean Water and Clean Air Acts, and EPA and state departments of environmental quality 

162  Small hydroelectric qualifying facilities originally were carved out of the environmental 
regulations under PURPA.  However, due to environmental damage these smaller projects 
caused, Congress gave FERC authority to regulate their environmental impact as well.    
 

166 
 

                                                 



regulated their emissions to help mitigate acid rain.  Nuclear power plants were regulated 

primarily by the Nuclear Regulatory Commission (NRC).  Meanwhile, elements of natural gas 

production had been deregulated in 1989, establishing free market rates for the fuel.  Due in part 

to these regulatory differences and the distance of these fuels from power generation plants,163 

some fuel sources produced cheaper electricity than others, with the cheapest electricity often 

coming from hydroelectric facilities and the most expensive (when considering government 

subsidies and the storage of waste) from nuclear power.164 

Third, differences in siting regulations across the fifty states and Washington, D.C. both 

before and after the passage of the Energy Policy Act of 1992 were in part responsible for the 

variations for private electric utilities.  Siting generation, transmission, and distribution facilities 

continued to be far more difficult in some states than in others.  These differences help explain 

why states like California, Maine, and New York relied more on qualifying facilities and 

wholesale competition to provide electricity as it would have been too difficult to site generation 

facilities for utilities. 

The Energy Policy Act of 1992 and FERC’s implementation of it established additional 

sources of variation.  It was up to state elected officials and subsequently state public utility 

commissions to decide whether a state would participate in market restructuring.  If a state chose 

not to participate, then it would allow a utility to build its own generation facilities, which the 

states would regulate.  Yet, if a state chose to participate in market restructuring, FERC would 

regulate the resulting facilities, which required that generation facilities be built by third party 

non-utilities.  Like California, states also could opt to restructure certain utilities, as it did with 

Pacific Gas and Electric, San Diego Gas and Electric, and Southern California Edison, while 

letting other private utilities operate under the pre-existing monopoly structure and regulatory 

system.  Stand-alone generators including qualifying facilities also could apply to FERC for 

163  When power generation plants were located near a fuel source, the subsequent electricity 
prices are cheaper than when fuel has to be moved many miles to a power plant to produce 
electricity. 
  
164  When comparing fuel sources and prices among states, one sees that states that get most of 
their electricity from either hydroelectric power or coal generation tend to pay less per kilowatt 
than states where most consumers purchase electricity from generators that use other fuel sources 
(U.S. Energy Information Administration, 2013c; 2013d). 
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exemptions from PUHCA to avoid reorganizing their corporate structures to prevent being 

classified as a utility. 

Other potential sources of variation following the Energy Policy Act included FERC’s 

new-found authority to issue mandatory orders.  Under the terms of the Act, FERC could issue 

mandatory orders requiring transmission access, transmission interconnection, and wheeling.  

This could produce regulatory differences across the country because one would expect that 

states that relied upon third party generation would be more likely to have utilities subject to 

such mandatory orders.  In most cases in states that opted not to restructure, utilities still owned 

all of the generation, transmission, and distribution facilities within a given area, and thus usually 

did not need orders for transmission access, interconnection, or wheeling.  In states that opted to 

transition to wholesale markets, however, these mandatory orders would be necessary as such 

markets could not operate without them, since the ownership of generation and transmission 

facilities would be split between different companies.  Moreover, FERC established the terms, 

rates, and charges for transmission activities in wholesale markets and regulated transmission in 

un-restructured markets. 

To further implement the Energy Policy Act, FERC encouraged the development of 

regional transmission groups to improve transmission reliability, planning, and access.  Prior to 

the Act’s passage, FERC had resisted congressional proposals to create similar regional entities 

because it was concerned that doing so could lead to dueling state regulatory standards and result 

in regulatory gridlock.  As mentioned earlier, FERC was willing in some cases to defer to 

agreements about transmission among states as long as the agreements did not discriminate or 

produce unjust and unreasonable rates, terms, or conditions.  It is unclear whether FERC 

addressed the potential for conflict among states over transmission issues and over how to 

respond to such conflict.  In cases of conflict among the states, no matter what FERC decided to 

do it ran the risk of upsetting at least some states, limiting the benefit of RTGs.165 

Although RTGs were supposed to help alleviate some of the uncertainties states faced 

due to market restructuring, it is unclear to what extent these entities helped to address such 

uncertainties or simply made them worse.  Meanwhile, the ambiguities created by the Energy 

Policy Act of 1992 and its implementation affected regulation in all states to some degree.  In 

165  The RTGs were supposed to lessen conflict between states going through market 
restructuring and FERC by providing ways for the states to influence transmission policy. 

168 
 

                                                 



states that chose to maintain the monopoly structures for electric utilities, the effects were more 

limited.  For example, when an electric utility built a new generation facility such states would 

regulate it under the monopoly structure.  However, this did not preclude the development of 

stand-alone generators whose activities FERC regulated.  When utilities in monopoly states 

purchased electricity from a third party generator, they were required to follow the Energy Policy 

Act. 

States that decided to restructure their electricity markets, on the other hand, required 

utilities to divest either their generation or transmission assets.  After divestment, states required 

transmission utilities to purchase electricity from a third party generator.  FERC regulated these 

transactions.  In this process, it was unclear where state regulation ended and federal regulation 

began as distinctions between the distribution and transmission of electricity became blurred.  

Although third party transactions created a stranded cost problem for utilities in all states, they 

produced major problems in states that transitioned to wholesale markets because of the sheer 

number of transactions involved.  Finally, retail wheeling was used in restructured states but 

FERC questioned its legality under the Federal Power Act.  Regulatory differences occurred 

among wholesale market states primarily because there was no standard market design (SMD).  

Each state was allowed to establish its own set of rules and regulations for the operation of its 

markets with the wholesale provisions subject to review and final approval by FERC.  

Regulatory differences between these states also occurred based upon whether they belonged to 

an RTG. 

Also unclear was how electricity transactions would be regulated between entities in a 

monopoly state and a restructured state.  In other words, could the states involved work out an 

agreement that FERC would accept?  It also was not clear whether the different regulatory 

arrangements in the two states might serve as an impediment to a final agreement. 

Patterns 

 In this chapter, I argue that the Gulf War energy crisis was more of crisis perceived by 

legislators than an actual one.  Real and nominal electricity rates from 1990 to 1994, debt-to-

equity ratios, net operating incomes, and bond ratings all support the conclusion that the Gulf 

War did not pose a crisis for electric utilities.  Evidence that legislators perceived a crisis 

included the number of bills introduced in Congress from 1990 to 1994, statutes, and budgets.  

Finally, to indicate FERC’s level of concern about the perceived crisis and its response to the 
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passage of the Energy Policy Act, I examined the numbers and type of orders, opinions, and 

docketed decisions. 

Utility Performance 

Nominal national retail rates of electricity increased by two percent in 1990 and three 

percent in 1991 (U.S. Energy Information Administration, 2012).  After the war, nominal rates 

grew by between -0.2% and 1.5%.  Any suggestion that the war produced an economic crisis for 

electric utilities is offset by the real national retail rates of electricity between 1990 and 1994.  In 

1990 real retail rates declined by two percent; they declined by one percent in 1991 and 

continued to decline after the war ended (U.S. Energy Information Administration, 2012).  Even 

in the midst of the Gulf War consumers should not have seen an increase in electricity rates 

sufficient enough for them to notice once the rates were adjusted for inflation.  Nor does any 

evidence suggest that consumers were upset about the price of electricity as they had been during 

stagflation.  Moreover, the small increase in nominal rates and the decline in real rates in 1992 

may indicate that any concerns about the price of energy for utilities had largely evaporated, and 

the decline of both rates in 1994 may suggest that initial efforts to restructure electricity markets 

after the enactment of the 1992 Energy Policy Act had a small positive effect. 

 Although electricity rates provide a clue about the economic performance of private 

electric utilities, other information also is useful in determining how well utilities were 

performing financially.  From 1990 to 1994, the average debt-to-equity ratios for utilities 

improved every year (U.S. Energy Information Administration, 1995, p. 29).  Even though 

utilities had more debt than equity, the gap narrowed each year, suggesting that the financial 

condition of electric utilities continued to improve slightly.  Moreover, the data suggest that the 

Gulf War had little if any impact on the financial condition of electric utilities.  Net operating 

income for major private electric utilities remained essentially flat, and the percentage of utilities 

with an A- or better bond rating remained between 60 and 63 percent (U.S. Energy Information 

Administration, 1996b, p. 555). 

Congressional Response 

 Even though financial indicators for electric utilities remained consistent and stable, some 

legislators were deeply concerned over the potential for an energy crisis due to the Gulf War.  

This concern found expression in the number of bills introduced affecting FERC’s jurisdiction 

and in appropriations increases.  In 1991, when the war reached its zenith, the number of bills 
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introduced in Congress specifically referencing FERC’s regulatory jurisdiction spiked to 37, and 

the Agency received its largest percentage increase in appropriations in this era, a 15% annual 

increase for fiscal year 1992 (P.L. 102-104; 105 Stat. 531; Table 15).  After both the passage of 

the Energy Policy Act of 1992 and the end of the war, the number of bills introduced and the 

appropriations increases declined. 

FERC’s Response 

 Congressional testimony suggests that FERC did not perceive that an energy crisis 

existed.  If it had been concerned, then the number of orders in a given year should have 

increased and the opinions issued should have increased the following year.  Yet, 1991 had the 

fewest orders issued over the five year period (Tables 19-20).  The increase of opinions in 1992 

was minimal and could have resulted from passage of the Energy Policy Act.  The increases in 

the number of orders issued in 1992 through 1994 from a low in 1991 also was likely the result 

of the passage of the Act.  Similarly, the number of docketed decisions increased following the 

Act’s passage. 

Conclusion 

 When the Gulf War started in 1990 many legislators seemed convinced that the country 

was headed toward another energy-induced national economic crisis.  Their concern was belied 

by the reactions of consumers, utilities, and FERC.  Despite contradictory evidence, members of 

Congress began to push ahead with plans to develop a national energy policy designed to address 

an energy emergency that had not yet occurred and would not appear.  Their efforts resulted in 

the passage of the Energy Policy Act of 1992.  This legislation would help unleash a series of 

forces that would produce the next energy crisis. 
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Chapter 7 

Market Restructuring and the 2003 Northeast Blackout  

 Congress passed the Energy Policy Act of 1992 (P.L. 102-486; 106 Stat. 2776), seeking 

to prevent another energy-induced economic crisis, this time in response to the Gulf War.  

Proponents of the legislation contended that it would lower electricity rates, improve grid 

reliability, lessen the environmental impact of energy production, and reduce American 

dependence on foreign sources of energy.  Buried in the statute were provisions designed to 

allow the states to choose whether they wanted to maintain the existing regulatory and industry 

structures for private electric utilities or opt for market restructuring and the resulting 

competition among wholesale power generators. 

By 2000, however, something clearly was wrong with wholesale competition; some of 

the states that selected it were seeing abnormally high wholesale electricity price spikes.  Then in 

2003, a major power blackout occurred, affecting several states that had chosen to encourage 

development of wholesale electricity markets.  This chapter explores what happened and the 

responses of Congress, FERC, and other network actors. 

Historical Summary: 1995 to 1999 

Economic Condition of the Industry 

 Between 1995 and 1999 the private investor-owned electric utility industry produced 

mixed economic results.  The average national nominal retail rate of electricity declined by a 

little more than three and a half percent (see Table 4), and the average national real retail rate of 

electricity declined by more than nine percent (U.S. Energy Information Administration, 2012).  

Although desirable to consumers, the numbers failed to reflect an event that would presage 

difficulties in wholesale electric rates.  In one week in June 1998, states in the Midwest saw the 

wholesale price of electricity in the spot market increase from roughly “$25 to as much as $7,500 

per megawatt hour” (U.S. Congress. Senate. Committee on Energy and Natural Resources, 1999, 

pp. 17-18).  The rate spike was the first real indication that something might be wrong that 

Congress or FERC needed to address. 

 Economic indicators for utilities also began to suggest problems with the industry.  In 

1995 and 1996 the average debt-to-equity ratios improved (Table 28); however, the ratios 

deteriorated in 1997 and 1998, only to briefly rebound in 1999 before declining again in 2000 

(U.S. Energy Information Administration, 1996, p. 31; 2002, p. 35).  Meanwhile, net operating 
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incomes for major investor-owned electric utilities peaked in 1995 (Table 29), then waned each 

year from 1996 to 1998; although it increased by almost $2 billion in 1999, it experienced a 

substantial setback in 2000 (U.S. Energy Information Administration, 2011, p. 68; 2003, p. 50).  

Finally, in 1995 63% percent of electric utilities had an A- or better bond ratings (Table 30; U.S. 

Energy Information Administration, 1996b, p. 555), while the percentage of utilities having such 

ratings wilted to just over 40% in 2001 (McDermott, 2012, p. 20). 

States Opting for Market Restructuring 

 Between 1995 and 2000 22 states passed legislation designed to restructure their 

wholesale electricity markets (Table 6; U.S. Energy Information Administration, 2010).  

Whether elected officials in a state chose to do so seemed to be influenced by rates as much as 

any other factor (Andrews, 2000; Ka & Teske, 2002).  When states restructured, they could 

design their wholesale electricity markets as they wanted to, with the caveat that they needed to 

get FERC’s approval; the Commission might ask the state submitting the market design proposal 

to make certain modifications before granting final approval.  States that selected this option 

appeared to have greater performance problems with their utilities in terms of finances, rates, and 

reliability.  Rate performance problems occurred in part because utilities in such states were 

subject to wholesale rate increases without the need for FERC approval; utilities in un-

restructured states might be required to pay higher wholesale electricity rates but only after they 

were approved by the Commission.166  Rate problems also appeared to be associated with 

financial and reliability difficulties (as the chapter details). 

 The ability of states to make choices about how these new markets were designed led to 

significant differences in both their structures and their effects.  Nowhere was this more evident 

than in California.  The California statute designing the new electricity marketplace included 

Pacific Gas and Electric (PG&E), San Diego Gas and Electric (SDG&E), and Southern 

California Edison (SOCAL) (Joskow, 2001, p. 365; U.S. Congress. House. Committee on 

Energy and Commerce. Subcommittee on Energy and Power, 1994a, p. 216).  An agreement 

between the utilities, the State, and FERC removed wholesale price caps for the rates charged to 

the utilities for electricity, while the State imposed caps on retail rates for PG&E and SOCAL 

166  FERC reserved the right to act even in restructured states if it determined that the rates being 
charged for wholesale electricity were excessive under the Federal Power Act (P.L. 74-333; 49 
Stat. 838-863); it could impose wholesale price caps in such cases. 
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but not SDG&E (Joskow, 2001, p. 365; Wolak, 2005, p. 152).  Meanwhile California officials 

urged the three utilities to divest their fossil fuel generation capacity, forcing the companies to 

rely on the more expensive and easier to manipulate spot and day-ahead wholesale electricity 

markets (Joskow, 2001, p. 369; Wolak, 2005, p. 152).167  Essentially, California in concert with 

other actors including the federal government and frequently shady wholesale electricity traders 

had established a new industry and regulatory design.  It would produce an electricity crisis, 

causing many states to rethink the benefits of wholesale market restructuring.168 

Congressional Action 1995 to 1999 

 In 1994 Republicans won control of both houses of Congress.  Legislators became 

increasingly concerned in this period about electricity restructuring and wholesale competition.  

Initially, the electric utility industry appeared to be financially stable and rates declined in 1995; 

only one House bill, the “Ratepayer Protection Act” [H.R. 2562, sponsored by Representative 

Cliff Stearns (R-FL)], addressed electricity rates (Thomas, 2013o).169  The biggest impact of the 

change in party control was FERC’s appropriations.  The smaller FY 1996 FERC appropriation, 

$131.29 million (Table 15), a 21% reduction, reflected the more fiscally conscious Congress and 

President (P.L. 104-46; 109 Stat. 416).   

Additionally, the House held at least one hearing on FERC’s proposed rules for the 

electric utility industry (U.S. Congress. House. Committee on Commerce. Subcommittee on 

Energy and Power, 1996d).  The Senate held at least two hearings on utility-related matters; one 

examined FERC’s efforts to establish wholesale electricity markets (U.S. Congress. Senate. 

Committee on Energy and Natural Resources, 1995), and another reviewed S. 708 [introduced by 

Senator Don Nickles (R-OK)] to repeal the requirement that utilities purchase electricity from 

167  Californians also paid higher electricity rates on average, because as Chairwoman Moler 
testified, more of their electricity came from qualifying facilities (cogeneration and small power 
production facilities, some of which were located in other states) than most other states (U.S. 
Congress. House. Committee on Energy and Commerce. Subcommittee on Energy and Power, 
1994a, p. 209). 
  
168  The California electricity crisis will be discussed in more detail below. 
 
169  The bill, as did S. 708, sought to lower electricity rates for consumers by repealing the 
provision in PURPA that required utilities to purchase electricity from qualifying facilities 
(Congressional Research Service, 2013s). 
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qualifying facilities (U.S. Congress. Senate. Committee on Energy and Natural Resources. 

Subcommittee on Energy Production and Regulation, 1995).170 

 Legislators started to address problems associated with restructuring and wholesale 

competition as they became more apparent in 1996.  Some members clearly were interested in 

either clarifying the elements of the transition to such competition or amending its provisions.171  

Representative Frank Pallone (D-NJ) addressed potential environmental impact by introducing 

H.R. 4316, which would have placed a moratorium on retail wheeling until air pollution 

problems could be addressed; the legislation remained in subcommittee (Thomas, 2013p).  

Finally, a House resolution, H.J.RES.178 [introduced by Representative Bob Franks (R-NJ)], 

expressed opposition to FERC orders 888 and 889 designed to implement elements of 

competition; the resolution also remained in subcommittee (Thomas, 2013p). 

 In 1996, Congress appropriated $146.29 million for FERC’s fiscal 1997 budget, an 

11.4% increase over the previous year (P.L. 104-206; 110 Stat. 2998; Table 15).  Members also 

paid a great deal of attention to important utility issues.  In one hearing, for example, the House 

Subcommittee on Energy and Power examined the influence of PURPA on the creation of 

electric market competition (U.S. Congress. House. Committee on Commerce. Subcommittee on 

Energy and Power, 1996e); later in 1996 the subcommittee examined how the states were coping 

with the transition to wholesale markets (U.S. Congress. House. Committee on Commerce. 

Subcommittee on Energy and Power, 1996b).  Moreover, the same subcommittee held related 

hearings on problems caused by market competition (U.S. Congress. House. Committee on 

Commerce. Subcommittee on Energy and Power, 1996f), on FERC’s open transmission access 

rule (U.S. Congress. House. Committee on Commerce. Subcommittee on Energy and Power, 

1996c), and on the future of electricity regulation (U.S. Congress. House. Committee on 

Commerce. Subcommittee on Energy and Power, 1996a).  In the meantime, the Senate 

170  Neither H.R. 2562 nor S. 708 passed. 
 
171  See H.R. 2929 [sponsored by Representative Edward Markey (D-MA)], H.R. 3782 [also 
sponsored by Markey], H.R. 3790 [sponsored by Representative Dan Schaefer (R-CO)], H.R. 
4297 [sponsored by Representative Tom Delay (R-TX)], and S. 1526 [sponsored by Senator 
Bennett Johnston (D-LA)].  Each of the bills dealt with elements of electric utility competition 
and consumer choice; however, they all died in subcommittee (Thomas, 2013p). 
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Committee on Energy and Natural Resources held a two-part hearing on competitive changes 

occurring in the electric utility industry (1996a, 1996b). 

 Again in 1997, legislators introduced a number of bills designed to address matters 

related to private electric utility regulation.172  All focused on various elements of competition 

and consumer choice (Thomas, 2013q).  At the same time, H.R. 2909 [introduced by 

Representative Frank Pallone (D-NJ)] would have required FERC to impose cap-and-trade 

requirements on fossil fuel fired power plants (Congressional Research Service, 2013t).  All of 

the bills remained either in subcommittee or in committee. 

 Perhaps making up for the large appropriation reduction FERC received in FY 1996, 

Congress appropriated $162.14 million for fiscal 1998, a 10.8% increase over the previous year 

(Table 15; P.L. 105-62; 111 Stat. 1334).  Legislators also continued to perform their oversight 

responsibilities over the regulatory and structural changes occurring in the electric utility 

industry.  Throughout 1997 the House Subcommittee on Energy and Power held hearings on 

matters related to the establishment of wholesale electricity markets.  The topics ranged from 

consumer choice for electricity (U.S. Congress. House. Committee on Commerce. Subcommittee 

on Energy and Power, 1997a), to reliability and competition (U.S. Congress. House. Committee 

on Commerce. Subcommittee on Energy and Power, 1997d), to innovation and competition 

(U.S. Congress. House. Committee on Commerce. Subcommittee on Energy and Power, 1997e), 

to federal and state roles in competition (U.S. Congress. House. Committee on Commerce. 

Subcommittee on Energy and Power, 1997c).  The subcommittee concluded with hearings on 

legislation designed to clarify or to amend the restructuring process (U.S. Congress. House. 

Committee on Commerce. Subcommittee on Energy and Power, 1997b).   

The Senate Committee on Energy and Natural Resources also held a number of hearings 

on similar issues.  These hearings examined competitive changes in the electric utility industry 

(U.S. Congress. Senate. Committee of Energy and Natural Resources, 1997), while a 

subcommittee examined local perspectives on such changes (U.S. Congress. Senate. Committee 

172  H.R. 338 [introduced by Representative Cliff Stearns (R-FL)], H.R. 655 [introduced by 
Representative Dan Schaefer (R-CO)], H.R. 1230 [introduced by Representative Tom Delay (R-
TX)], H.R. 1960 [introduced by Representative Edward Markey (D-MA)], S. 237 [introduced by 
Senator Dale Bumpers (D-AR)], S. 722 [introduced by Senator Craig Thomas (R-WY)], S. 1276 
[introduced by Senator Jeff Bingaman (D-NM)], and S. 1401 [introduced by Senator Dale 
Bumpers (D-AR)] (Thomas, 2013q). 
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on Energy and Natural Resources. Subcommittee on Energy Research, Development, Production 

and Regulation, 1997).   

Congressional interest and concern continued into 1998 as witnessed by the number of 

bills introduced to address issues pertinent to competition, consumer choice, and rate relief.173  In 

previous years legislation had focused on competition and consumer choice questions, but with 

the wholesale price spikes in the Midwest in the summer of 1998 it became clear that under 

certain circumstances market restructuring could produce sudden and large increases in 

wholesale electricity prices.  How such wholesale price increases were handled could impact 

retail consumers, utilities, stockholders, and even regulators in negative ways.  However, no 

consensus emerged on how to deal with these wholesale price issues. 

While legislators remained concerned about the transition to wholesale markets, 

Congress appropriated $167.5 million for FERC in FY 1999 (Table 15), slightly more than a 

three percent increase over the previous year (P.L. 105-245; 112 Stat. 1851).  At the same time, 

the Senate held hearings on the Midwest price spike.  The hearings revealed that FERC staff had 

completed a report on why prices rose so rapidly and on what might be done to prevent such 

increases from happening in the future (U.S. Congress. Senate. Committee on Energy and 

Natural Resources, 1999).  The factors causing increases in wholesale spot market prices 

included hot weather, supply uncertainty, transmission limitations, vague price information, and 

mistakes by inexperienced market participants (pp. 18-19).  The staff recommended improved 

communication among all actors in the regulatory network, the establishment of non-profits to 

manage the operation and planning of the transmission systems, better monitoring and regulation 

of the competitive markets, and the development of real-time reliable wholesale price and 

transmission information for market participants (p. 19). 

FERC proposed a way forward to make the transition to markets work; whether the shift 

would work remained an open question.  Uncertainty over the direction and degree of success of 

such changes for electric utilities pushed members to introduce a number of bills in 1999 aimed 

173  H.R. 4183 [introduced by Representative Gerald Solomon (R-NY)], H.R. 4432 [introduced 
by Representative Tom DeLay (R-TX)], H.R. 4511 [introduced by Representative James Walsh 
(R-NY)], H.R. 4715 [introduced by Representative Richard Burr (R-NC)], H.R. 4798 
[introduced by Representative Dennis Kucinich (D-OH)], S. 2287 [introduced by Senator Frank 
Murkowski (R-AK)], S. 2381 [introduced by Senator Connie Mack (R-FL)], and S. 2419 
[introduced by Senator Alfonse D’Amato (R-NY)] (Thomas, 2013r). 
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at competition, consumer choice, rate relief, and transmission reliability.174  Transmission 

reliability evidently was added to the list of concerns after the Midwest wholesale price fiasco.  

The growing list of bills also suggested the absence of legislative consensus over how to address 

problems created by electricity competition. 

As Congress continued to struggle with policy questions surrounding electric utilities, it 

appropriated $174.95 million for FERC in FY 2000, more than a four percent increase from the 

previous year (P.L. 106-60; 113 Stat. 494).  Congressional committees and subcommittees held a 

number of hearings on electric utilities in 1999.175 

Cumulatively, from 1995 to 1999 legislators became increasingly aware that something 

was not quite right with the wholesale market transition.  This recognition found expression in 

the growing lists of congressional hearings and bills designed to either clarify or amend how the 

restructuring process should or would occur.  Yet, this mounting concern did not translate into 

174  In the House alone, several bills addressed at least one of the topics, including H.R. 667 
[introduced by Representative Richard Burr (R-NC)], H.R. 971 [introduced by Representative 
James Walsh (R-NY)], H.R. 1138 [introduced by Representative Cliff Stearns (R-FL)], H.R. 
1587 [introduced by Representative Stearns], H.R. 1828 [introduced by Representative Tom 
Bliley (R-VA)], H.R. 2050 [introduced by Representative Steve Largent (R-OK)], H.R. 2569 
[introduced by Representative Frank Pallone (D-NJ)], H.R. 2602 [introduced by Representative 
Albert Wynn (D-MD)], H.R. 2645 [introduced by Representative Dennis Kucinich (D-OH)], 
H.R. 2786 [introduced by Representative Tom Sawyer (D-OH)], H.R. 2884 [introduced by 
Representative Bliley], H.R. 2944 [introduced by Representative Joe Barton (R-TX)], and H.R. 
2947 [introduced by Representative Jay Inslee (D-WA)] (Thomas, 2013s).  Bills introduced in 
the Senate addressing the same topics included S. 282 [introduced by Senator Connie Mack (R-
FL)], S.516 [introduced by Senator Craig Thomas (R-WY)], S. 1047 [introduced by Senator 
Frank Murkowski (R-AK)], S. 1273 [introduced by Senator Jeff Bingaman (D-NM)], and S. 
1369 [introduced by Senator James Jeffords (R-VT)] (Thomas, 2013s). 
 
175  The House Subcommittee on Energy and Power, produced an exhaustive three volume report 
based on hearings that covered nearly every aspect of electric power competition and 
restructuring (U.S. Congress. House. Committee on Commerce. Subcommittee on Energy and 
Power, 1999c).  Additionally, the subcommittee held hearings on electric restructuring 
legislation (U.S. Congress. House. Committee on Commerce. Subcommittee on Energy and 
Power, 1999a), and two other hearings on “The Electricity Competition and Reliability Act” 
(H.R. 2944) (U.S. Congress. House. Committee on Commerce. Subcommittee on Energy and 
Power, 1999b).  Similarly, the Senate Committee on Energy and Natural Resources held hearings 
on retail competition (U.S. Congress. Senate. Committee on Energy and Natural Resources, 
1999c), electricity-related technology (U.S. Congress. Senate. Committee on Energy and Natural 
Resources, 1999a), and legislation addressing matters relevant to competition (U.S. Congress. 
Senate. Committee on Energy and Natural Resources, 1999b).  
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the passage of legislation.  It would take two more major regional crises before Congress would 

act. 

FERC’s Actions from 1995 through 1999 

 Prior to the passage of the Energy Policy Act of 1992 Congress generally tried to curb the 

demands it placed upon FERC because of the Agency’s limited budget and staff.  Indeed, at least 

some of the efforts to either de-federalize or deregulate elements of energy regulation formally 

under the Commission’s control sought to help alleviate some of FERC’s burden and allow it to 

focus on matters of greater importance.  Congressional support for more informal regulatory 

decision making also was designed to lessen the burden on the Commission, with more decision 

making delegated to agency staff.  The EPAct of 1992 changed this. 

 The Act included provisions designed to allow states to opt for competitive wholesale 

markets.  As FERC Commissioner Branco Terzic testified, however, when states chose to 

transition to such markets it necessarily meant that utilities would be required to purchase 

electricity from a third party source, and FERC would regulate such transactions (U.S. Congress. 

House. Committee on Energy and Commerce. Subcommittee on Energy and Power, 1993, p. 76).  

In contrast, if a state chose to allow utilities to build their own generation facilities, state public 

utility commissions regulated the activities of such facilities.  Essentially, then, the development 

of wholesale markets placed more regulatory authority with FERC, taking it away from the 

states. 

As states chose to restructure their wholesale markets between 1995 and 2000, FERC’s 

case load grew exponentially.  For example, this transition was responsible for expanding the 

total number of rate filings per year from just over 1,000 in 1993 to almost 7,000 in 1997 as the 

bifurcation of the utility industry between generation facilities and transmission facilities in 

restructuring states required significantly more rate filings than occurred in states with the 

traditional monopoly industry structure and regulatory system (Federal Energy Regulatory 

Commission, 1997, p. 5).  In states where different companies owned generation and 

transmission facilities, all of the companies involved in wholesale activities had to apply to 

FERC on rate issues expanding the number of such filings.  Even in cases where wholesale 

prices ended up being uncapped, as happened in California, companies first had to apply to 

FERC in consultation with and the approval of the affected state public utility commissions and 

gain the Commission’s approval.  The Commission reserved the right to act under the Federal 
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Power Act if it determined that wholesale rates were excessive, whether they were capped 

initially or uncapped, and it could impose price caps at a rate FERC deemed appropriate.  

Moreover, when utilities were required to transition to the establishment of wholesale markets 

such restructuring encouraged them to merge as they coped with the loss of their status as 

vertically integrated monopolies and shifted to a system where they could own some but not all 

of the generation or transmission systems in a region (p. 5).  Mergers added to FERC’s work, 

since the Commission had to approve them.  Finally, as chapter 6 described, the transition to 

wholesale markets brought blurring regulatory boundaries that encouraged entities involved in 

the regulatory process to file complaints with FERC that the Commission had to adjudicate.  As 

a result of all of these factors, the Agency saw a marked increase between 1994 and 2000 in the 

number of formal docketed decisions for complaints (prefix EL), mergers (EC), and rates (ER) 

(Table 25). 

Beyond the growth in FERC’s formal and informal decisions, market restructuring 

produced another result that is worth mentioning.  Prior to the passage of the Energy Policy Act 

of 1992, Congress and the Commission delegated more decision making to office directors.  

Although it is difficult to tell the impact on informal decision making, the Act clearly pushed a 

larger percentage of formal cases toward the Commission beginning in 1993 (see Table 26).  By 

2000 more than half of FERC’s formal docketed decisions related to electric utilities.  In 

contrast, between 1977 and 1986 and 1990 and 1994, between 18% and 38% of formal docketed 

decisions were electricity-related, respectively (Table 24). 

Ironically, just as FERC’s workload increased, Congress and President Clinton approved 

the 21% cut in appropriations.  Despite the reduction, the Commission had to continue to issuing 

orders, opinions, and docketed decisions.  Two of the orders issued in this period deserve more 

thorough examination because of their importance to the development of electricity markets.  

These orders promoted wholesale competition by attempting to prevent transmission access from 

becoming a barrier to such competition. 

Order Number 888 required all utilities to provide open transmission access to allow for 

wholesale wheeling activities, and it permitted utilities to seek remuneration for all “reasonably 

incurred” stranded costs involved in such activities (Federal Energy Regulatory Commission, 

1996a).  Without required transmission access, electricity generators likely would have had 

difficulty finding ways to sell their product, and utilities would have been less inclined to provide 
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transmission access if their customers or their shareholders had to pay part of the cost of 

wheeling without stranded cost recovery.  The order also encouraged the development of non-

profits, at first independent system operators (ISOs) and later regional transmission organizations 

(RTOs),176 to manage the nation’s transmission systems on a day-to-day basis, ensuring open 

transmission access for wholesale wheeling purposes, and to plan for the interconnection and 

development of new transmission systems.   

Second, order number 889 established a real-time information system for wholesale 

market participants.  Known as the “Open Access Same-Time Information System,” OASIS was 

designed to provide information on transmission access including rates and capacity (Federal 

Energy Regulatory Commission, 1996b).  Overall, OASIS was supposed to allow electricity 

generators to plan when and how much electricity they would produce based upon available 

transmission access and the cost of transmission. 

Although FERC faced a number of challenges between 1995 and 1999, turnover of the 

commissioners was fairly limited,177 providing some stability as the Agency navigated the 

unchartered territory of market competition for electric utilities.  Soon, however, FERC faced a 

major problem, which would be a stern test: the California electricity crisis. 

California Electricity Crisis 

Much has been written about the California electricity crisis; my purpose here is not to 

repeat that discussion.  Instead, my focus is on what the crisis did to the electric utilities 

involved, how Congress responded, and how FERC reacted to legislative actions. 

Dimensions of the Crisis 

 Nationally, the nominal average retail rate of electricity increased by slightly more than 

2.5% between the end of 1999 and the end of 2000, and the real average retail rate of electricity 

increased by less than half of a percent (Table 4; U.S. Energy Information Administration, 2012).  

Neither retail rate figures suggested there might be a serious problem with electric utilities 

176  FERC shifted from encouraging ISOs to promoting RTOs because it found that for 
transmission access to be sufficient greater regional scope was required.  RTOs cover large 
regions of the country, providing the additional geographic scope that the Commission believed 
was necessary for better pricing (Federal Energy Regulatory Commission, 1999, p. 4). 
 
177 As their terms expired Chairwoman Elizabeth Moler was replaced in 1997 by Chairman 
James Hoecker, and Commissioner Santa left the same year (Federal Energy Regulatory 
Commission, 2013b, 2013c). 
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somewhere in the country; nor did the modest deterioration in the average national debt-to-equity 

ratios for major investor-owned electric utilities over the same period (Table 28; U.S. Energy 

Information Administration, 2002, p. 35).  Comparing the net operating incomes for private 

electric utilities over the same years, however, shows a decline of $8.958 billion (Table 29; U.S. 

Energy Information Administration, 2011, p. 68). 

Closer examination reveals that much of that decline and thus much of the problem was 

in California.  To get a sense of just how dramatic the crisis was to the bottom-lines of the 

electric utilities involved, one needs only to examine their debt-to-equity ratios and net operating 

incomes between 1999 and 2000. 

In 1999 Pacific Gas and Electric Company (PG&E) had a debt-to-equity ratio of 

58.5/41.5 and a net operating income of just over $1.18 billion; by the end of 2000 its ratio had 

deteriorated to 83.6/16.4, and its net operating income was roughly -$3.066 billion (Table 32; 

Pacific Gas and Electric Company, 2000, pp. 112, 114; 2001, pp. 112, 114).  Over the same 

period, Southern California Edison Company (SOCAL) saw its debt-to-equity ratios decline 

from 66.1/33.9 in 1999 to 89.5/10.5 in 2000, and its net operating income went from $859.46 

million in 1999 to about -$1.653 billion in 2000 (Table 32; Southern California Edison 

Company, 2000, pp. 112, 114; 2001, pp. 112, 114).  At the same time, San Diego Gas and 

Electric Company’s (SDG&E) debt-to-equity ratio went from 44.2/55.8 in 1999 to 47.8/52.2 in 

2000, and its net operating income went from $281 million in 1999 to $233.7 million in 2000 

(Table 32; San Diego Gas and Electric Company, 2000, pp. 112, 114; 2001, pp. 112, 114).  

Moreover, even with capped retail electricity rates, consumers in the state experienced more than 

an eight percent increase from the end of 1999 to the end of 2000 (Table 31; U.S. Energy 

Information Administration, 2013c).178 

It was apparent that something had gone terribly wrong in California; the question was 

what.  As had happened in the Midwest prior to the spike in wholesale electricity prices in the 

summer of 1998, California experienced unseasonably hot temperatures in 2000, driving up 

consumer demand for electricity for air conditioning and refrigeration (Joskow, 2001, p. 378).  

At the time California relied upon hydroelectric power plants in the Northwest to provide much 

of its power; demand for electricity was increasing in other states as well due to the higher 

178  Only mean nominal retail electricity rates (rates actually paid) are available for California for 
the period 1999 to 2006.  
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temperatures (Joskow, 2001, p. 378; Wolak, 2005, pp. 158-159).  Higher temperatures also 

created more evaporation, so the hydroelectric plants had less water to work with, and they could 

not produce as much electricity (Joskow, 2001, p. 378; Wolak, 2005, p. 158).  With wholesale 

demand for electricity increasing and the supply from hydroelectric facilities decreasing, prices 

increased. 

Meanwhile, under the terms of the state’s transition to wholesale electricity markets 

PG&E, SDG&E, and SOCAL were required to divest their fossil fuel generation facilities, 

eliminating the best and cheapest alternative for electricity.  The only other option for the utilities 

was to purchase electricity from wholesale marketers in the spot and day-ahead wholesale 

electricity markets.  Wholesale marketing firms like ENRON knew the California utilities were 

vulnerable and used fraud and other illegal techniques to earn as much money as possible, 

driving wholesale electricity prices even higher (Joskow, 2005a, p. 32).  Because retail prices 

were capped for PG&E and SOCAL, the utilities were placed in a severe price squeeze as they 

paid more for electricity sold at wholesale than they could charge at retail (Joskow, 2001, pp. 

365-366).  Ultimately, these tactics drove PG&E to declare bankruptcy, which SOCAL 

considered but ultimately did not (pp. 365-366).  SDG&E was better able to weather the 

financial storm, as its debt-to-equity ratios reflect (Table 32), in part because it was in better 

condition from the start than the other utilities.179  Additionally, at least until the state legislature 

stepped in, SDG&E had the ability to raise its retail rates as wholesale rates increased, passing 

the increases on to retail consumers through higher retail rates (p. 365). 

Federal Reaction to Market Restructuring Problems 

 In the conceptual framework, I hypothesize that Congress will only react to a crisis or a 

perceived crisis if it is of a particular type, size, and scope.  Problems with market restructuring, 

particularly in its most extreme form in California, was a regulatory crisis. The regulatory crisis 

occurred because of the blurring regulatory boundaries between state and federal regulation and 

how regulators chose to deal with the resulting inconsistencies.  As Commissioner Vicky Bailey 

testified, blurry regulatory boundaries had to be addressed through the use of comity, with 

regulators communicating effectively across levels of government and exercising deference 

when they saw a matter that they believed was outside of their regulatory jurisdiction (U.S. 

179  Although SDG&E publicly considered bankruptcy, like SOCAL it decided not to declare it 
(Joskow, 2001, pp. 365-366; Wolak, 2005, pp. 146-147). 
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Congress. House. Committee on Commerce. Subcommittee on Energy and Power, 1994a, p. 

179).  If comity did not work, then Congress would have to enact legislation clarifying which 

level of government had the authority to regulate certain activities by electric utilities in 

restructured markets (p. 179).  One will see in the federal response to the California crisis an 

outright failure of comity. 

 Whether the crisis represented a constituency crisis is a more difficult question to answer.  

In California, for example, retail consumers of electricity from PG&E and SOCAL were shielded 

from the effects of the crisis because of retail price caps; whether they would have suffered any 

ill effects if the utilities had gone completely out-of-business is unknown as other entities likely 

would have emerged to provide electricity.  Even so, retail consumers of electricity from 

SDG&E clearly were affected due to the initial absence of retail price caps, so for them it was a 

constituency crisis.  Perhaps to a limited degree, then, this was a mild constituency crisis as most 

appeared shielded from the problems. 

 Most congressional constituents were protected from these problems for another reason; 

the size of the crisis.  The California electricity crisis was limited initially to just the state; over 

time it did become more of a regional problem, but it still did not impact the entire country.  

Similarly, in the Midwest price spike case only those in a handful of Midwestern states 

experienced difficulties.  Moreover, only the 22 states that had transitioned to wholesale markets 

potentially could have this kind of a problem, further limiting the number of users that such a 

crisis could affect. 

 Finally, in terms of scope the Midwest price spike lasted only one week in 1998, which is 

not enough time for demands for action from Congress.  The California crisis began in earnest in 

the spring of 2000, providing little time for constituents to demand a congressional response by 

the end of the year (Joskow, 2001, p. 377; Wolak, 2005, p. 145). 

 Taken together, the type, size, and scope of the crisis in California related to electric 

market restructuring suggest the absence of a large enough and deep enough national problem to 

push Congress to act.  Instead, one would expect that legislators would respond by introducing 

legislation that would not pass, and by holding hearings where they fixed blame on either FERC, 

the states, or both. 

Congressional Response 2000.  By 2000 it was abundantly clear, not only in Washington, D.C. 

but also throughout the country, that there were significant problems with wholesale electricity 
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markets.  Indeed, no state passed legislation after 2000 to restructure after the California 

electricity crisis became well known (see Table 6; U.S. Energy Information Administration, 

2010; Joskow, 2005a, p. 32).  Members of Congress introduced 25 amendments, bills, and 

resolutions in 2000 in response to the problems that directly referenced the Federal Energy 

Regulatory Commission (see Tables 16 and 17; Thomas, 2013t).  Eleven addressed the problems 

in wholesale markets and eight of these specifically focused on the California electricity crisis 

(Thomas, 2013t).  It is worth examining in greater detail what the 11 amendments, bills, and 

resolutions would have done if they had been adopted. 

H.R. 5131 [introduced by Representative Bob Filner (D-CA)] and S. 3093 [introduced by 

Senator Barbara Boxer (D-CA)] would have required FERC to impose wholesale price caps in 

California, mandated refunds to those who overpaid for wholesale services, and established civil 

legal penalties; the bills remained in subcommittee and committee in their respective chambers 

(Congressional Research Service, 2013u, 2013y).  In the meantime, H.R. 5457 [introduced by 

Representative Brian Bilbray (R-CA)] sought to provide rate relief by encouraging more 

distributed electricity generation, and H.R. 5458 [which Bilbray also introduced] attempted to 

lower wholesale rates in California even further by allowing utilities to purchase electricity from 

the Bonneville Power Administration at a price to be determined by FERC; both bills remained 

in subcommittee (Congressional Research Service, 2013v, 2013w).  Next, H.R. 5626 [introduced 

by Representative Filner] would have granted FERC additional authority to order refunds in 

California for excessive wholesale rates; the bill also remained in subcommittee (Thomas, 

2013t).  Similarly, H.Con.Res.417 [introduced by Representative Duncan Hunter (R-CA)] would 

have expressed the sense of Congress that FERC needed to act immediately to address the 

problem of excessive wholesale rates in California; the resolution also remained in subcommittee 

(Thomas, 2013t).  The House did pass H.Res.650 [introduced by Representative Bilbray], stating 

that FERC should release to the public the results of its investigation into the California 

electricity crisis (Congressional Research Service, 2013x).  Finally, Senator Boxer added an 

amendment [S.AMDT.4100] to a budget bill [H.R. 4733] that would have required FERC to 

report to Congress on the status of the crisis; President Clinton, however, vetoed the budget bill 

to which it was attached (Thomas, 2013t). 

Without a doubt the crisis had caught the attention of legislators from California, but they 

were unable to pass any meaningful legislation to address it.  At the same time, H.R. 5559 
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[introduced by Representative Anthony Weiner (D-NY)] sought to deal with wholesale price 

spike problems in New York, while S. 2098 [introduced by Senator Frank Murkowski (R-AK)] 

and S. 2886 [introduced by Senator Phil Gramm (R-TX)] were designed to further clarify and 

amend elements of market restructuring.  None of the bills passed (Thomas, 2013t). 

As Congress wrestled with problems associated with wholesale competition, it 

appropriated $175.2 million for FERC in FY 2001 (Table 15), an increase of a little more than a 

tenth of a percent from the previous year (P.L. 106-377; 114 Stat. 1441A-78).  Hearings provide 

a better sense whether the small funding increase had anything to do with FERC’s handling of 

the problems associated with wholesale competition.  The Senate Committee on Energy and 

Natural Resources held hearings in April 2000, just prior to the California electricity crisis 

outbreak, to examine what should be done legislatively to address the problems associated with 

the wholesale market transition (U.S. Congress. Senate. Committee on Energy and Natural 

Resources, 2000). 

Committee Chair Frank Murkowski (R-AK) in his opening remarks addressed a number 

of FERC’s failures to address known problems with the electric utility system and its regulation 

(p. 160).  Those failures included the lack of incentives for utilities to build new transmission 

systems to keep up with growing electricity demand, and transmission rate problems that tended 

to discourage utilities from joining independent system operators because when they did their 

transmission rates went down (as happened in California, p. 160).  In this view, FERC 

encouraged utilities to join either independent system operators or regional transmission 

organizations for pricing and reliability purposes,180 but essentially punished the utilities when 

they did so with lower transmission rates.  Clearly, the Senator was not happy with FERC’s 

performance, particularly on matters that directly related to market competition. 

In the same hearings, Senator Jeff Bingaman (D-NM) went back to the subject of the 

legislation the Senate was considering related to competition.  He said by considering the 

proposed legislation Senators had to decide whether to give FERC more authority to regulate 

“bundled retail transmission,” to compel utilities to join regional transmission organizations, “to 

enforce mandatory reliability standards,” and to punish excessive uses of market power by 

180  Reliability of the grid is linked directly with building new transmission facilities to replace 
older systems that are deteriorating and to increase capacity with more lines than existed in the 
past to cope with increasing electricity demand.  
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market participants (p. 161).  Moreover, Senator Ben Knight Horse Campbell (R-CO) indicated 

that the federal government was playing catch up, attempting to determine the federal 

government’s role in regulating retail competition as some states were already implementing it.  

Campbell expressed concern about grid reliability and affordable electricity as markets grew (p. 

162). 

While senators seemed concerned with FERC’s performance and market changes, FERC 

Commissioners testified about the need for federal legislation to untangle the confusion over 

how the electric utility industry and regulators should move forward as a result of competition.  

Commission Chair James Hoecker saw the debate among policy makers as being not over 

whether market restructuring should occur, but over how and at what pace (pp. 164-165).  

Hoecker argued that successful legislation dealing with market competition issues would have to 

provide for consistent “coordinated management of the grid” and regulate power generation and 

transmission differently (p. 165).  Additionally, he stressed that all transmission facilities should 

be subject to the same access rules; FERC’s authority to encourage RTOs should be expanded; 

mandatory reliability rules had to be established and enforced by some yet-to-be-named third 

party with the Agency serving as a regulatory backstop; and the Commission needed more 

authority to punish excessive market power (p. 165).  Finally, Hoecker indicated that FERC’s 

interest was limited to wholesale competition, while the states maintained interest in the 

regulation of retail markets (pp. 165-166). 

Overall, Commissioners largely reinforced what the Chair had said.  They also noted 

several other items.  Commissioner Linda Breathitt testified that RTOs were important because 

they provided a remedy for transmission discrimination and other anti-competitive behavior (p. 

178).  Commissioner William Massey added that all transmission activities should be regulated 

by rules FERC established, and the Commission should regulate transmission siting to overcome 

siting opposition (p. 184).  Piggybacking on the last point, Commissioner Curt Hebert in the 

question-and-answer period said that when environmental impact was considered along with 

energy needs, environmental concerns won making it nearly impossible to site any energy 

project (pp. 196-197).  In his view, siting was made even more difficult because of the use of 

price caps, like those in California, which made facilities unattractive economically (p. 202).  

According to Chairman Hoecker, the inability to site new facilities in the states contributed 

significantly to the summer power shortage problem as demand for electricity overwhelmed the 
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available supply, and the Commission was forced to rely upon RTOs to address the shortage 

problem by maximizing transmission interconnection in a region (pp. 201-202). 

In another hearing, the House Subcommittee on Energy and Power examined the 

California electricity crisis (U.S. Congress. House. Committee on Commerce. Subcommittee on 

Energy and Power, 2001).  Chairman Hoecker testified that the electricity market in California 

had clearly failed as it was uncompetitive in meeting summer demand in 2000, and wholesalers 

demanded literally confiscatory rates from utilities in the state (p. 104).  To address the matter 

FERC allowed the California Independent System Operators (CAISO) to impose wholesale price 

caps, and Hoecker promised that the Agency would conduct an investigation of what happened 

(p. 104).  At the same time, Commissioner Breathitt indicated that FERC was conducting a 

hearing following a complaint by SDG&E that it had been charged excessive wholesale rates; if 

the Agency found the rates to be unreasonable it could order a refund (p. 111).  According to 

Commissioner Hebert, the failure of the California electricity market was due to regulatory 

policies that discouraged the construction of power plants and transmission lines, policies that 

had to be changed to prevent similar failures in the future (p. 115).  Commissioner Massey added 

that part of the reason for the California crisis was a lack of generation capacity in the state, 

creating a reliance on more expensive out-of-state sources (p. 122).  Furthermore, Massey said 

that for the wholesale changes to succeed, states like California needed to site new facilities (p. 

123). 

FERC Reacts to the California Electricity Crisis and Congress 

 Just as Congress was trying to get up to speed on changes in the electric utility industry, 

the California electricity crisis began in earnest.  Legislators reacted as they typically do by 

holding hearings as members most affected by the crisis from the state of California introduced a 

series of bills to address the subject in 2000.  What began as a statewide crisis in mid-2000 

affected electricity rates “throughout the western U.S.” (U.S. Congress. House. Committee on 

Commerce. Subcommittee on Energy and Power, 2001, p. 123).  Even so, Congress did not 

respond immediately.  Moreover, it was unclear what kind of a legislative approach might solve 

the problem. 

 Part of the problem in California may have resulted from how FERC exercised its 

authority as the state altered its electricity markets.  Consistent with Commissioner Bailey’s 

testimony in chapter 6, FERC exercised comity as government officials in California put together 
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the new market design; Commission staffers deferred to the choices being made in California 

even though many were uneasy about some of those choices (Joskow, 2001, p. 374).  

Nonetheless, over time FERC staff members became more vocal in their opposition to certain 

elements of the California market design, and the Commission began to reject some proposals (p. 

374).  As FERC began to challenge the decisions of the state public utility commission and the 

independent system operators, the relationships necessary for regulation to succeed in the 

restructured system began to fray (p. 375).  Commissioners Hebert and Massey laid much of the 

blame for the California market failure at the feet of California government officials, while local 

and state officials blamed FERC (U.S. Congress. House. Committee on Commerce. 

Subcommittee on Energy and Power, 2001). 

 By 2000, FERC’s docket was bursting with cases involving wholesale market transitions, 

the California electricity crisis, and more traditional transmission and wholesale rate questions.  

The Agency issued eight orders (Tables 19 and 20) and eight opinions (Tables 21 and 22) in 

response.181  Overall, in 2000 FERC issued 1,734 formal decisions (Tables 24-27), of which over 

58% had electric utility-related prefixes.  Of the latter, more than 13% dealt with mergers and 

acquisitions (prefix EC), 35% involved rate decisions (ER), a little more than 25% related to 

those applying for exempt wholesale generator status (EG), and almost 8.5% pertained to parties 

that had filed a complaint with FERC (EL); the issuance of securities or the assumption of debt 

made up about 5% of the decisions (ES).  Another 8.5% of the electric utility docket involved 

mixed prefix cases, suggesting that the Commission may have consolidated cases to save time 

and money.  Meanwhile, the Commission itself resolved 54% of the formal electric utility 

decisions, the office directors 41.5%, and the administrative law judges 4.5%. 

When comparing FERC’s formal docket from 1994, the last year covered in chapter 6, 

with 2000, the percentage of the total number of docketed decisions that could be attributed to 

electric utilities grew from a little more than 25% to almost 58.5%.  This occurred as the total 

number of electric utility decisions nearly doubled, while the overall total declined by 23%.  

181  Of the eight orders, three were administrative, two related to implementation of the Energy 
Policy Act of 1992, one regarded accounting and financial reporting, one involved fees and 
charges, and one revised the information requested in forms.  Four opinions involved 
transmission issues; one of which involved a California utility, two opinions involved cases 
relating to wholesale rates and the cost of decommissioning nuclear power plants, one was a 
complaint filed against wholesale rates charged to a utility in California, and one dealt with a 
proposed merger. 
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Perhaps this growth in the number of electric utility-related decisions could be attributed to the 

market transition; however, restructuring began in 1993 after the passage of the Energy Policy 

Act in 1992.  The growth in such cases probably reflects both the expanding number of states 

establishing wholesale markets and problems associated with competition such as the Midwest 

price spike and the California electricity crisis. 

One way to confirm that this switch in wholesale market structure by some states added 

to FERC’s formal docket is by looking at the new decision types in 2000.  For example, the 

Commission had to decide 10 cases with the prefix OA, “open access transmission tariffs” 

(Federal Energy Regulatory Commission, 2011).  The Energy Policy Act and Order Number 888 

had required utilities to provide open transmission access so that wholesale wheeling could 

occur; OA cases were unambiguously related to transitioning markets.  FERC also decided three 

cases with the prefix SC, stranded costs (Federal Energy Regulatory Commission, 2011).  

Finally, the Agency considered a case with prefix TX, related to the conditions under which the 

transmission of electricity could result, including wholesale wheeling cases, under section 211 of 

the Federal Power Act after it was amended by the EPAct (Federal Energy Regulatory 

Commission, 2011). 

FERC had predicted the impact of the regulatory and industry changes to promote 

wholesale competition on its operations, as the Commission had forecast a significant increase in 

the number of rate and merger and acquisition decisions due to market changes (Federal Energy 

Regulatory Commission, 1997, p. 5).  When one compares 1994 to 2000 the number of rate (ER) 

decisions grew by 142%, and the number of merger and acquisition (EC) decisions rose 249%. 

Docket growth also might have happened for other reasons.  One would expect to see the 

number of complaints (EL) filed to rise in response to the Midwest price spike and the California 

crisis.  Compared with 1994, the Commission issued 39% more EL decisions in 2000.  The 

number of stand-alone generators applying for exempt wholesale generator status should have 

grown as well as a result of the bifurcation of the electric utility industry in states with 

competition; perhaps this is why the number of decisions with an EG prefix grew by 97% from 

1994 to 2000.  Lastly, due to the Midwest price spike and the California electricity crisis one 

would expect to see the number of utilities issuing securities or assuming more debt (ES 

decisions) to increase as they coped with higher wholesale electricity rates.  As anticipated, 

between 1994 and 2000, the number of ES decisions increased 39.5%. 
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Summary 

 Although some legislators recognized and began to respond to problems associated with 

wholesale markets in the late 1990s, the California crisis began to drive even more activity in the 

form of more bills and hearings in 2000.  Unfortunately, due to the characteristics of the crisis 

and gridlock it still would be a number of years before a legislative response would be crafted 

and passed to address many of these problems.  In the meantime, utilities, consumers, and 

regulators would suffer from the related difficulties, and pressure would continue to mount for a 

congressional response.  As all of this was occurring another national election brought more 

changes in its wake. 

Political Change and Crisis Response 

Congress Reacts after the 2000 Election 

 As FERC took the primary federal role in responding to the wholesale market transition 

and the California electricity crisis, the 2000 election brought some important changes that had 

ramifications for how the Commission dealt with many of these issues.  Republican George W. 

Bush was elected President, the House of Representatives remained under Republican control, 

and the Senate saw partisan control of the chamber bounce back-and-forth between the two 

parties over the next two years (U.S. Congress. Senate, 2013). 

 Not surprisingly, the financial condition of electric utilities reflected many of the 

problems arising in part from wholesale markets.  Between the end of 2000 and the end of 2001, 

the average national nominal retail rate of electricity increased by seven percent, and the average 

national real retail rate of electricity increased by slightly more than four and a half percent 

(Table 4; U.S. Energy Information Administration, 2012).  Before the transition to wholesale 

markets began, real retail rates had been declining since 1983, and they had remained nearly flat 

with modest nominal increases.  In 2001, total net operating incomes for all major investor-

owned electric utilities rebounded to roughly $32.37 billion, nearly its 1999 level, before the 

California electricity crisis began in mid-2000 (Table 29; U.S. Energy Information 

Administration, 2011, p. 68).  Additionally, among all utilities with bond ratings  from Standard 

& Poor’s, a little over 40% had ratings of A- or better (McDermott, 2012, p. 20); prior to 

restructuring between 1984 and 1995 (Table 30) between 60 and 67 percent maintained such 
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ratings (U.S. Energy Information Administration, 1988, p. 1060; 1991, p. 590; 1996b, p. 555).182  

The average financial condition for electric utilities nationally had been stable and improving 

modestly every year between the mid-1980’s and the mid-1990’s, but a serious financial decline 

began for utilities as the transition to wholesale competition started in some states. 

 Nowhere was this decline more noticeable than among the utilities in California.  

Between the end of the year 2000 and the end of 2001, the average nominal retail price of 

electricity in the state had increased by almost 18.5% (Table 31; U.S. Energy Information 

Administration, 2013c).  Even retail price caps did not preclude utilities from asking the state 

public utility commission for rate increases.  Rather than push utilities into further decline, the 

state commission chose to permit higher retail rates.  PG&E saw improvement in its debt-to-

equity ratio (from 83.6/16.4 in 2000 to 73.2/26.8 in 2001), and its net operating income improved 

(from -$3.066 billion in 2000 to just over $1.7 billion in 2001), perhaps helped in part by 

declaring bankruptcy earlier in 2001 (Table 32; Pacific Gas and Electric Company, 2001, pp. 

112, 114; 2002, pp. 112, 114; Joskow, 2001, p. 366).  Similarly, SOCAL saw its debt-to-equity 

ratio improve (from 89.5/10.5 in 2000 to 66.8/ 33.2 in 2001), and its net operating income (it 

rose from -$1.653 billion in 2000 to a little over $2.997 billion in 2001) (Southern California 

Edison Company, 2001, pp. 112, 114; 2002, pp. 112, 114).  As one would expect, operating 

under its first full year of retail price caps SDG&E saw its debt-to-equity ratio deteriorate (from 

47.8/52.2 in 2000 to 48.7/51.3 in 2001), and its net operating income also declined (from a little 

over $233.7 million in 2000 to slightly more than $218 million in 2001) (San Diego Gas & 

Electric Company, 2001, pp. 112, 114; 2002, pp. 112, 114). 

 Members of Congress responded to these challenges as one would expect, by introducing 

numerous bills in 2001.  Sixty-two bills referred to the “Federal Energy Regulatory 

Commission,” 18 of which addressed high electricity rates in the western U.S. caused by the 

transition to wholesale competition (Tables 16 and 17; Thomas, 2013u).183  California 

182  Unfortunately, the U.S. Energy Information Administration stopped aggregating the data 
necessary to produce the debt-to-equity ratios for major investor-owned electric utilities in 2000; 
as a result the ratios end in 2000.  See Table 28. 
183  Twelve of the bills addressing high rates were introduced by members in the House, 
including H.R. 238, H.R. 264, H.R. 268, H.R. 381, H.R. 971, H.R. 1468, H.R. 1647, H.R. 1941, 
H.R. 1974, H.R. 2274, H.R. 2331, and H.R. 2757; all of the House bills remained either in 
subcommittee or committee (Thomas, 2013u).  Six of the rate bills were introduced in the 
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representatives introduced 12 of the rate bills, while the members from Oregon and Washington 

state were responsible for three others; none passed (Thomas, 2013u).  Meanwhile, 11 other if 

enacted would have given constituents more alternative energy options both for environmental 

reasons and to allow them to avoid high electricity prices; these bills remained in committee or 

subcommittee (Thomas, 2013u).184  Legislators also introduced six bills promoting 

comprehensive energy reform to address failures of restructuring and other energy challenges; 

two died in conference and the rest remained in committee (Thomas, 2013u).185  Finally, four 

bills sought to improve transmission reliability; all remained in committee or subcommittee 

(Thomas, 2013u).186 

 Congress may not have adopted any of the proposed legislation in part due to the terrorist 

attacks of September 11, 2001, as more pressing issues arose.  It did, however, pass an 

appropriations bill that included nearly $184.16 million for FERC in fiscal 2002, about a five 

percent increase (Table 15; P.L. 107-66; 115 Stat. 508).   

Throughout 2001 committees and subcommittees held numerous hearings on electric 

utilities, the transition to wholesale markets, and FERC.  In one hearing before the Senate 

Committee on Energy and Natural Resources, the Committee examined legislation that would 

have imposed wholesale price caps throughout the western U.S. in response to the California 

electricity crisis (U.S. Congress. Senate. Committee on Energy and Natural Resources, 2001a).  

Committee Chair Frank Murkowski (R-AK) opened the hearing by stating that the wholesale 

price controls the legislation proposed would discourage the development of new generation and 

transmission facilities in California (p. 4).  He went on to argue that the only way that the state 

could get out of its electricity crisis was to build new generation and transmission facilities, the 

Senate, including S. 26, S. 80, S. 287, S. 552, S. 764, and S. 1068; all of the Senate bills 
remained in committee (Thomas, 2013u).  See Table 16. 
      
184  The alternative energy bills included H.R. 269, H.R. 954, H.R. 1045, H.R. 1075, H.R. 1945, 
H.R. 2184, H.R. 2233, H.R. 2587, H.R. 3089, S. 933, and S. 1403 (Thomas, 2013u). 
       
185  The six bills that involved comprehensive energy reform included H.R. 4, H.R. 3406, S. 388, 
S. 389, S. 597, and S. 1766; H.R. 4 and S. 1766 died in a conference committee (Thomas, 
2013u). 
 
186  The four transmission reliability bills were H.R. 312, H.R. 2814, S. 172, and S. 1231 
(Thomas, 2013u).  
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lack of which had contributed to the crisis, generally agreeing with the Bush administration (p. 

4).  At the same time, Senator Jeff Bingaman (D-NM) stated that FERC had found in November 

2000 that wholesale rates in California were unreasonable; under the Federal Power Act the 

Commission was required to set a reasonable wholesale price, effectively establishing a cap (pp. 

5-6).   

These remarks highlighted some of the reasons why legislation was not adopted to 

address the California electricity crisis.  Disagreement arose between those who believed that the 

crisis should be resolved by increasing the supply of electricity and those who believed that the 

federal government should step in and impose wholesale price caps.  FERC Chairman Curt 

Hebert testified in agreement with the Bush administration that price caps should be avoided; 

instead efforts should focus on increasing supply, diminishing demand, and developing a 

regional transmission organization  that could better coordinate transmission activities 

throughout the western states (p. 48).  According to Hebert, FERC also needed to investigate 

cases where utilities had been charged excessive rates, and the Agency could authorize refunds 

for overcharges where appropriate (pp. 48-49). 

Another reason why Congress did not act in response to the California electricity crisis 

was revealed in hearings before the House Subcommittee on Energy and Air Quality.  In their 

opening remarks, both subcommittee Chair Joe Barton (R-TX) and the Ranking Member, 

Representative Rick Boucher (D-VA), commented that before legislation was adopted legislators 

needed to be certain it would make the situation better (U.S. Congress. House. Committee on 

Energy and Commerce. Subcommittee on Energy and Air Quality, 2001, pp. 3-4).  Both Barton 

and Boucher underscored the complexity of the problem and the difficulty of knowing with any 

certainty what might be done to solve it rather than make it worse. 

This uncertainty also was reflected in FERC Commissioners’ testimony at the same 

hearing.  Commission Chair Hebert noted that price caps would result in diminished electricity 

supplies in California and would make the crisis worse (pp. 22-23).  Commissioner William 

Massey testified that although he supported establishing electricity markets, he believed that 

FERC had to impose price caps for a limited time on wholesale generators who sold electricity in 

the real-time and day-ahead electricity markets or California would be financially ruined by the 

resulting wholesale rates (p. 40). 

194 
 



Moreover, the hearing highlighted that FERC’s authority to address a crisis like the one 

in California was limited.  Barton’s opening remarks commented on these limitations, stating 

that the Commission only had regulatory jurisdiction over about half of the wholesale 

transactions in the western U.S.; siting for new facilities was totally up to the states (p. 2).  

Chairman Hebert testified that the Commission had limited rate jurisdiction over federal power 

marketing agencies, and it had no regulatory jurisdiction over public power systems, co-ops, or 

municipal run utilities (p. 52).  He indicated that evidence suggested that in California private 

companies, municipal utilities, and co-ops had all engaged in wholesale price manipulation to the 

detriment of the state’s private utilities and consumers (p. 72).  For his part, Representative 

Boucher acknowledged that FERC had limited regulatory jurisdiction and suggested that 

Congress might consider expanding FERC’s authority so it could address the crisis adequately 

(p. 4). 

At a joint hearing before the House Subcommittee on Energy Policy, Natural Resources, 

and Regulatory Affairs and the Committee on Government Reform, FERC’s General Counsel 

Kevin Madden listed the Agency’s responses to the crisis (U.S. Congress. House. Committee on 

Government Reform, 2002).  The Commission was investigating wholesale prices and issuing 

refunds when it was appropriate; it adopted an order to expand the supply of energy and reduce 

demand; and it provided waivers to qualifying facilities operating under PURPA so they could 

produce more energy than they were normally allowed to under the law (p. 40).  Additionally, 

FERC encouraged hydroelectric licensees to generate more electricity if they could; the 

Commission examined whether to put transmission rates online; and the Agency was organizing 

a conference with all of the western states to see what else might be done (p. 40).187 

FERC Reacts to Political Change, Congress, and Crisis in 2001 

 Throughout 2001, FERC dealt with political change, congressional actions, and the 

California electricity crisis.  The election of President George W. Bush resulted in the 

appointment and confirmation of two new commissioners, Patrick Wood III and Nora Brownell, 

and four different commission chairs including James Hoecker, who left the Agency in January; 

James Massey from January 19 to January 21; Curtis Hebert, who left the Agency in August; and 

187  Congressional and regulatory attempts to resolve the crisis were complicated further as 
governors from nine western states signed a letter explicitly stating their opposition to wholesale 
price controls (U.S. Congress. Senate. Committee on Energy and Natural Resources, 2001b, p. 
4).  
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Patrick Wood III (Federal Energy Regulatory Commission, 2013b; 2013c).  The changes in 

leadership could not have helped at a time when FERC sought to cope with its normal regulatory 

workload plus the problems associated with the California electricity crisis.  Complicating 

matters further, Congress had not addressed the crisis legislatively.  Debate also took place 

among the Commissioners over whether wholesale price caps should be imposed temporarily 

until wholesale markets could be fixed in the western U.S.  Finally, the Agency was hamstrung 

further because it had limited regulatory authority to resolve the crisis, and elected officials in the 

affected states could not agree on the optimal approach. 

 While uncertainty seemed to swirl around the Commission, three states -- California, 

Nevada, and New Mexico -- suspended market restructuring in 2001 (U.S. Energy Information 

Administration, 2010).  The states replaced it with a regulatory approach similar to what they 

had before they chose to establish wholesale competition.  In a nod perhaps to the 

professionalism of FERC, the Commission still managed to issue roughly 75 orders between 

August 2000 and July 2001 to address the California electricity crisis (Federal Energy 

Regulatory Commission, 2002m, p. 5).188  Among the orders were provisions designed to mostly 

remove California utilities from the real-time and day-ahead wholesale electricity markets into 

less expensive and more stable long-term electricity contracts with generators (Federal Energy 

Regulatory Commission, 2002m, p. 4; Wolak, 2005, pp. 171-174).  FERC also issued an order 

that placed a cap throughout the western interconnection on the wholesale price of electricity 

sold in the real-time and day-ahead wholesale markets, and it required wholesale marketers to 

bid (U.S. Congress. Senate. Committee on Governmental Affairs, 2001, pp. 135-137; Federal 

Energy Regulatory Commission, 2002m, p. 4; Joskow, 2001, p. 384; Wolak, 2005, p. 173).  

Ultimately, these actions and those taken by the state of California and the California 

Independent System Operators (CAISO) resolved the crisis (Joskow, 2001, pp. 383-386; Wolak, 

2005, pp. 171-174).  The resolution, however, came at a great cost as FERC’s reputation with the 

states and with Congress had been badly damaged,189 utilities suffered severe financial hardships 

188  These orders were specific to the western interconnection (the western states whose electric 
transmission systems are interconnected) including California and are not included in the orders 
listed in the appendix.  Instead, the orders are counted among the docketed decisions. 
 
189  The states and Congress believed that the Commission acted too slowly in response to the 
California electricity crisis and failed to take actions that could have prevented the crisis from 
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from problems associated with the transition to wholesale markets, and great hostility developed 

in many states and among the general public to the concept of wholesale electricity competition 

(Joskow, 2005a, p. 32). 

 FERC’s formal docket exhibited the effects of its preoccupation with the need to resolve 

the California electricity crisis as quickly as possible.  In 2001 this meant that the Agency issued 

only two industry-wide orders related to electric utilities (Tables 19 and 20) and four opinions 

(Tables 21 and 22).  One order was administrative in nature and the other allowed for the 

electronic filing of a form; two opinions dealt with transmission-related issues, one involved 

questions about wholesale rates in a contract, and one regarded the status of an application form 

filed with the Midwest Independent System Operators (MISO) (Table 22). 

Overall, however, the Commission’s total formal docket rose by 20% from the previous 

year, with much of the increase coming from electric utility-related decisions.  The percentage of 

total decisions made up by cases involving electric utilities was 60.4%, a two percent increase 

from 2000.  In 2001, as one would expect due to the crisis, about one-third (36%) of the 

electricity decisions were (ER) rate cases, 10.4% were (EL) formal filings by entities challenging 

actions taken by others, and four percent involved the issuance of securities or the assumption of 

debt (ES), perhaps in some cases by utilities experiencing financial difficulties as a result of the 

crisis.  Meanwhile, it would appear that wholesale competition in states that did not abandon it 

continued to encourage stand-alone generators to apply for exempt wholesale generator status 

(EG), making up roughly 25.5% of the electricity decisions, and to inspire more mergers, sales, 

and acquisitions (EC), composing more than 10% of such decisions.  Market restructuring also 

was likely responsible for the decisions associated with (RT) transmission rate filings (1.67%) 

and examining (OA) tariffs for transmission access (1.11%) (Federal Energy Regulatory 

Commission, 2011).  Finally, possibly to expedite some of its decision making, FERC issued a 

little over seven percent of its decisions with multiple mixed docket prefixes.  The Commission 

handled more than half of the decisions (54.57%) itself, with office directors making 39.86%, 

and ALJs 5.57%. 

occurring in the first place.  Whether these criticisms were completely fair is a separate question 
as some of this criticism may have been a product of blame shifting consistent with operating 
room politics.  
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Although the Agency clearly began to respond to the crisis through its formal docket in 

late 2000, it is useful to compare 2000 to 2001 to see how much more active the Commission 

was in 2001.  As already mentioned, in terms of both percentage and total number, electricity 

decisions increased in 2001.  Moreover, the number of ER rate cases increased by slightly more 

than 28% over the same period, EL filings rose by more than 52%, and debt and security cases 

(ES) actually declined by nearly four percent.  This decline might suggest that the financial 

condition of utilities affected by the crisis or by the transition to wholesale competition might 

have been stabilizing, at least temporarily.  Affected perhaps by states that began to suspend 

competition; the number of decisions pertaining to EC acquisitions, mergers, and sales declined 

by 5.9%.  Stand-alone wholesale generators seemed undeterred by the states choosing to suspend 

wholesale market development, and the number of decisions related to EG exempt wholesale 

generator status increased by slightly more than 26%.  Crisis response also seemed to shift more 

of the work toward the ALJs: their decision workload increased by 52% from 2000; the 

Commission’s increased by 25% and office directors by 19%. 

Crisis Ebbs 

Congressional Response in 2002 

 By the start of 2002 the crisis had mostly ended (Joskow, 2001, p. 386; Wolak, 2005, p. 

174), but it would take years for FERC to earn back much of the trust it had lost with Congress.  

In the meantime, consistent with the end of the crisis, the average national nominal retail rate of 

electricity declined by a little over one percent from the end of 2001 until the end of 2002, while 

the average national real retail rate declined by nearly three percent (U.S. Energy Information 

Administration, 2012).  Signaling persistent financial weakness among utilities in response not 

only to the crisis but also to the transition to wholesale competition more generally, net utility 

operating incomes fell in 2002 to $30.548 billion, a decline of nearly 5.6% from the previous 

year (Table 29; U.S. Energy Information Administration, 2011, p. 68). 

 California utilities saw some improvements as well, likely encouraged further by the 

decision to end the state’s experiment with wholesale competition.  Although average retail rates 

did increase in the state in 2002, the rise was a more modest increase of 8.65% (compared to 

18% in 2001) (Table 31; U.S. Energy Information Administration, 2013c).  Pacific Gas and 

Electric Company had its debt-to-equity ratios improve (from 73.2/26.8 in 2001 to 58.8/41.2 in 

2002), and its net operating income rose from $1.708 billion to $2.595 billion (Pacific Gas and 
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Electric Company, 2003, pp. 112, 114).  San Diego Gas & Electric Company had its debt-to-

equity ratios improved from 48.7/51.3 to 46.5/53.5, and its net operating income increased from 

$218.05 million to $260.93 million (San Diego Gas & Electric Company, 2003, pp. 112, 114).  

Lastly, Southern California Edison Company’s debt-to-equity ratios improved from 66.8/33.2 to 

59.7/40.3; however, its net operating income declined from $2.998 billion to $1.486 billion 

(Sourthern California Edison Company, 2003, pp. 112, 114).190 

 In 2002, members of Congress responded to the end of the crisis by introducing 19 bills 

(Tables 16-17) referencing FERC; included were six bills and one Senate amendment that 

specifically addressed either financial or legal matters related to the end of the crisis or issues 

linked to market restructuring more generally (Thomas, 2014a).191  All of the bills remained 

either in committee or subcommittee, and the Senate amendment died in conference committee 

(Thomas, 2014a). 

 Although there seemed to be some interest in expanding FERC’s authority to regulate 

more energy activities, the true test of how much faith Congress had in the Agency after the 

crisis was revealed in appropriations and congressional hearings.  First, FERC had to wait until 

early 2003 before finding out that its FY 2003 appropriation was $192 million, about a four 

percent increase over 2002 (Table 15; P.L. 108-7; 117 Stat. 153). 

Next, legislators made it clear in hearings that they still were not completely happy with 

the Agency.  In one hearing before the House Subcommittee on Energy Policy, Natural 

Resources and Regulatory Affairs, at least one member seemed pleased with FERC’s actions in 

190  Although SOCAL’s net operating income declined, this may not have been a uniformly bad 
thing, as it would appear from the company’s balance sheet that it may have used some of that 
money to purchase back some of its preferred stock, lowering its debt (Southern California 
Edison Company, 2003, p. 112). 
   
191  The six bills included H.R. 3952 [introduced by Representative Peter DeFazio (D-OR)] to 
provide consumer advocates in federal legal proceedings to electricity consumers, H.R. 5245 
[introduced by Representative Darrell Issa (R-CA)] to reform the electricity markets in the 
western states, H.R. 5614 [introduced by Representative John Dingell (D-MI)] to prevent and 
punish fraud occurring in energy markets, S. 1951 [introduced by Senator Dianne Feinstein (D-
CA)] to create more oversight for energy trading activities, S. 2716 [introduced by Senator 
Feinstein] to give FERC more authority to investigate and to punish violations of federal energy 
law, and S. 2724 [introduced by Senator Feinstein] to provide for more regulatory oversight for 
energy traders (Thomas, 2014a).  Senator Max Baucus (D-MT) also introduced, S.AMDT.3353 
to amend federal tax provisions linked to federal or state electric market restructuring activities 
(Thomas, 2014a).  
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2002.  Subcommittee Chair Dan Ose (R-CA) acknowledged that the Commission’s actions in 

response to the California crisis had helped to end the blackouts and excessively high wholesale 

electricity rates, allowing rates in the state to return back to normal levels (U.S. Congress. House. 

Committee on Government Reform. Subcommittee on Energy Policy, Natural Resources and 

Regulatory Affairs, 2003, p. 1).  Ose also mentioned that FERC was in the midst of developing a 

standard market design for wholesale markets; this was important to California because the 

California Independent System Operator (CAISO) had submitted its own design to FERC for 

approval, recognizing that if the design were wrong it could lead the state back into another 

electricity crisis (p. 3). 

 At the same hearing, Commission Chair Patrick Wood III discussed the market design 

efforts (p. 28).  Part of FERC’s efforts to ensure sufficient national electricity infrastructure 

included a new Office of Market Oversight and Investigations, whose job would be to monitor 

and to regulate the behavior of ISOs and RTOs (p. 150).  Moreover, the Agency recently had 

completed a rule setting up standards for RTOs, which market participants were strongly advised 

to join (p. 169).  Wood stated that the transition to competitive wholesale markets needed to be 

laid out as Congress intended in the Energy Policy Act of 1992.  In his view, although wholesale 

competition was a good thing, it did not exist outside of the Northeast, perhaps reflecting 

growing opposition to such competition particularly in light of the California electricity crisis (p. 

29).  Wood also reported that FERC’s actions taken specifically to get California out of crisis 

were about to expire, and the state had to have new infrastructure and new regulations in place 

(p. 149).  Finally, he made it clear that new market rules had to ensure that wholesale markets 

could not be gamed by unscrupulous wholesale market participants (p. 166). 

 Unscrupulous behavior by such market participants during the California electricity crisis 

was the subject of another hearing, this one held by the Senate Committee on Energy and Natural 

Resources.  Immediately, a partisan split appeared over how well senators thought FERC was 

performing.  Committee Chair Jeff Bingaman (D-NM) in his opening remarks stated that FERC 

began investigations into potential wholesale market manipulation that had happened during the 

California electricity crisis at the request of some of his Senate Democratic colleagues, implying 

that the Agency may not have done so on its own (U.S. Congress. Senate. Committee on Energy 

and Natural Resources, 2002b, p. 1).  On the other hand, Ranking Member Frank Murkowski (R-

AK) congratulated Chairman Wood and FERC for their aggressive pursuit of wrongdoing, with 
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at least five known major investigations of wholesale prices in the western interconnection (pp. 

2-3).  Additionally, Murkowski listed all of the new authority the Senate would have granted 

FERC, including new enforcement powers, more authority to review mergers, the ability to 

revoke deregulated wholesale rates, and expanded audit powers, in an energy bill that had passed 

the Senate (p. 4). 

 Meanwhile, Wood testified at the same hearing that FERC needed to earn back trust in 

the national energy market following the collapse of the California market (p. 5).  Among the 

steps Wood advocated included establishing better formal and informal regulatory relationships 

with the states, receiving more funds and staff, and correcting bad practices where they occurred 

(pp. 5-6).  He also wanted staff to investigate filings before they approved any submissions, and 

he touted the new Office of Market Oversight and Investigation as an example of the Agency’s 

more proactive regulatory approach (p. 6).  The Chair indicated that all of these steps were 

required for market oversight to succeed and for the protection of consumers. 

 At the same time, Wood indicated what FERC was doing to address unresolved issues 

caused by the California electricity crisis and to improve regulation of the nation’s emerging 

wholesale markets.  The Chairman said that the Commission was involved in numerous 

investigations of the wholesale market in California, working with other federal agencies in the 

process (pp. 6-7).  He pledged to issue a report to Congress once the investigations were 

completed (p. 7).  As the investigations took place, the Agency also was holding refund hearings 

to determine if wholesale consumers had been overcharged and if so how much they should be 

refunded; Commission ALJs were holding hearings to determine if long-term wholesale rates 

under contracts in the West were appropriate (p. 7).  Finally, the FERC Chairman said that the 

Agency was considering new national rules to address the problem of market power, to provide 

for market monitoring and mitigation, to plan for transmission, to ensure reliability, and to 

guarantee the independence of grid operators (p. 7). 

 Despite these activities at FERC, some legislators, particularly Democrats, continued to 

be skeptical of the Agency’s performance.  In a hearing on electricity infrastructure, Senator 

Maria Cantwell (D-WA) accused FERC of taking a lax approach to regulation that would 

ultimately harm consumers (U.S. Congress. Senate. Committee on Energy and Natural 

Resources, 2002a, p. 30).  Criticism of FERC went even further as Senate Democrats released 

the results of a staff investigation and held hearings entitled, “Asleep at the Switch: FERC’s 
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Oversight of ENRON Corporation,” where they described FERC’s regulatory performance as 

“embarrassing and unacceptable” (U.S. Congress. Senate. Committee on Governmental Affairs, 

2003, p. 1).  Some of this skepticism may have reflected the region of some of the legislators as 

much as their partisan or ideological affiliations.  It was clear, however, from these comments 

that the Commission still had more work to do if it was going to satisfy more members of 

Congress. 

FERC Reacts in 2002 

 Without question FERC spent much of 2002 attempting to mend fences.  As the 

Commission worked to regain the trust of Congress and the states, two more states (Arizona and 

Montana) suspended their transition to wholesale market competition (Table 6; U.S. Energy 

Information Administration, 2010).  The absence of a crisis also enabled it to return to traditional 

regulatory responsibilities, confirmed by the orders, opinions, and formal docket in 2002.  As 

one would expect with more time and significantly fewer electric utility-related decisions 

overall, FERC issued more industry-wide orders and opinions. 

 The Agency issued four industry-wide orders (Tables 19-20) and eight opinions (Tables 

21-22).  Three of the orders dealt with forms and how they were filed.  Another evidently was 

made in response to activities by companies like ENRON, its resulting bankruptcy, and 

economic damage; the order amended accounting and financial reporting requirements for 

financial documents, income, energy derivatives, and hedging and applied to the entire industry 

nationally.  Of the eight opinions, four responded to transmission questions involving service or 

tariffs, two focused on wholesale cases, and two others handled wholesale or transmission tariff 

matters for California utilities, stemming perhaps from the crisis.  As FERC seemed to be 

recovering from the crisis, it applied at least some of the lessons learned to orders and opinions 

issued for the entire industry. 

 A return to normalcy for the Commission also can be seen in its docketed decisions.  

FERC issued a total of 1,765 decisions in 2002 (Tables 24-27), a decline of more than 15% from 

the previous crisis-plagued year.  Additionally, the percentage of the total that was electric utility 

decisions declined to 54.7%, down from more than 60% in 2001.  At the same time, as rates 

began to return to normal in the western interconnection, the number of (ER) rate cases declined 

by 19%, and the number of (EC) acquisition and merger decisions decreased by 21.9%.  

Likewise, the cases concerning exempt wholesale generator status for stand-alone generators 

202 
 



(EG) declined by 48.6%, perhaps in response to the crisis and the number of states deciding to 

suspend restructuring.  As a measure of the need to address problems, some of which arose from 

the crisis, the number of filings in which one party challenged an action by another (EL) rose by 

21.4%.  Interestingly, the number of ES decisions involving the assumption of debt or issuance 

of security remained flat, possibly indicating that the financial condition of utilities had 

stabilized.  Furthermore, the number of cases with mixed prefixes declined by nearly 19%.  

Probably in response to the crisis were two decisions pertaining to financial audits (PA) 

performed by the chief accountant at FERC (Federal Energy Regulatory Commission, 2011).  

Over the same period, the Commission saw its decision workload decline by 14.6%; for office 

directors the decline was 38.3%, but administrative law judges saw their workload increase 

slightly. 

 On one hand it would appear that FERC was returning to a more normal regulatory 

environment and workload.  On the other, though, it obviously was reacting to and attempting to 

sort out problems left over from the crisis.192   

Northeast Blackout of 2003 

 Just as FERC was beginning to recover from problems associated with the California 

electricity crisis, another crisis appeared.  On August 14, 2003, a massive blackout affected parts 

of the Northeast, Midwest, and provinces in Canada, impacting nearly 50 million people and 

lasting in some places for four days (U.S. - Canada Power System Outage Task Force, 2004, p. 

1).  Costs in the U.S. alone ranged from between $4 and $10 billion (U.S. - Canada Power 

System Outage Task Force, 2004, p. 1).  Among other problems, the blackout resulted in the 

release of raw sewage, forced the closure of businesses, disabled cellular service, and disrupted 

911 service (U.S. General Accounting Office, 2003, p. 9).  The blackout began when a 

transmission line in Ohio sagged into a tree due to the summertime heat, shorting out the 

transmission line, and circuit breakers failed to isolate the line from the rest of the system, 

192 Comparing the percentage of cases made up by the different docket prefixes over the same 
year, 38.3% of the electricity decisions were ER rate decisions, 17% were EG exempt wholesale 
generator status cases, 16.5% were from EL filings, 10.4% were from EC mergers and 
acquisitions, and 7.6% were mixed prefix decisions.  Of the cases handled that year, 60.7% were 
decided by the Commission, 32% by the office directors, and 7.3% by the administrative law 
judges. 
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causing the outage to cascade throughout much of the interconnected grid in the Midwest and 

Northeast (U.S. - Canada Power Outage System Task Force, 2004, pp. 17-22). 

The blackout demonstrated that market restructuring would not necessarily improve grid 

reliability as sponsors of the Energy Policy Act of 1992 had suggested.  Of the eight states the 

blackout affected, seven had selected to transition to competitive wholesale electricity markets 

(Connecticut, Massachusetts, Michigan, New Jersey, New York, Ohio, and Pennsylvania; Table 

6; U.S. Energy Information Administration, 2010; U.S. General Accounting Office, 2003, p. 9).  

Although the transition did not cause the blackout, it certainly did little to prevent it. 

Congress Responds 

 As Congress prepared to respond, it did so with Republicans in charge of both chambers 

(U.S. Congress. Senate, 2013).  The average national nominal retail rate of electricity increased 

by a little more than three percent between the end of 2002 and the end of 2003, and the average 

national real retail rate of electricity increased by slightly more than one percent over the same 

period (Table 4; U.S. Energy Information Administration, 2012).  Utilities had net operating 

incomes of nearly $29.1 billion, representing almost a 4.8% decline from the previous year 

(Table 29; U.S. Energy Information Administration, 2011, p. 68).  This suggests that overall the 

financial condition of electric utilities nationally was weakening. 

 In California the average nominal retail price of electricity actually decreased by almost 

3.4%, indicating conditions in the state for electricity continued to improve (Table 31; U.S. 

Energy Information Administration, 2013c).  Pacific Gas and Electric Company reflected this 

improvement as its debt-to-equity ratios improved (from 58.8/41.2 to 51.4/48.6), though its net 

operating income actually declined (from $2.595 billion to nearly $1.743 billion), likely from 

purchasing back some of its preferred stock to improve its balance sheet (Table 32; Pacific Gas 

and Electric Company, 2003, pp. 112, 114; 2004, pp. 112, 114).  San Diego Gas & Electric 

Company had its debt-to-equity ratios improve (from 46.5/53.5 to 44/56), and its net operating 

income improved (from $261 million to $379 million) (San Diego Gas & Electric Company, 

2003, pp. 112, 114; 2004, pp. 112, 114).  Finally, Southern California Edison Company saw its 

debt-to-equity ratios improve (from 59.7/40.3 to 52.3/47.7), and its net operating income 

declined (from $1.486 billion to $1.110 billion), probably from purchasing back some of its 

preferred stock to improve its balance sheet (Southern California Edison Company, 2003, pp. 

112, 114; 2004, pp. 112, 114).  These numbers reveal that as California moved away from 
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wholesale competition the financial condition of its utilities improved, while the financial 

indicators for utilities nationally continued to decline as some states continued to operate under 

restructured wholesale electricity markets (Table 6). 

 Responding to the blackout, problems associated with the transition to wholesale 

competition, and electric utility issues in general, legislators introduced a total of 39 bills in 2003 

that directly referenced FERC (Tables 16-17; Thomas, 2014b).  Of those bills, 11 were 

comprehensive, designed to deal with multiple problems facing the electric utility industry; two 

other bills focused on transmission siting.193  All of these bills contained provisions that related 

to the blackout since they dealt with transmission reliability and the need to improve reliability 

and prevent power outages.  None of the bills passed. 

 A number of additional bills sought to respond to problems arising out of the California 

electricity crisis,194 such as refunds and energy market trading regulation and oversight.  All 

remained either in committee or subcommittee. 

  Congress, however, was able to pass FERC appropriations, and it held hearings on a 

number of important topics.  Congress appropriated $204.4 million for FERC for FY 2004, a 

6.46% increase over the previous year (Table 15; P.L. 108-137; 117 Stat. 1859).  The Senate 

held hearings on the financial condition of the electric utility industry.  Although no FERC 

representative testified, it shows that Congress had noticed the financial decline of the electric 

utility industry beginning with the start of the transition by some states toward wholesale 

193  The comprehensive bills included H.R. 6 [introduced by Representative Billy Tauzin (R-
LA)], H.R. 1531 [introduced by Representative Jim McCrery (R-LA)], H.R. 1644 [introduced by 
Representative Joe Barton (R-TX)], H.R. 3004 [introduced by Representative John Dingell (D-
MI)], H.R. 3506 [introduced by Representative Bob Filner (D-CA)], S. 14 [introduced by 
Senator Pete Domenici (R-NM)], S. 475 [introduced by Senator Craig Thomas (R-WY)], S. 716 
[introduced by Senator Mary Landrieu (D-LA)], S. 954 [introduced by Senator Richard Shelby 
(R-AL)], S. 1005 [introduced by Senator Pete Domenici (R-NM)], and S. 1754 [introduced by 
Senator James Jeffords (R-VT)] (Thomas, 2014b).  The transmission siting bills were H.R. 1338 
[introduced by Representative John Shadegg (R-AZ)] and H.R. 1370 [introduced by 
Representative Albert Wynn (D-MD)] (Thomas, 2014b). 
 
194  Such bills included H.R. 964 [introduced by Representative Doug Ose (R-CA)], H.R. 1254 
[introduced by Representative Greg Walden (R-OR)], H.R. 1272 [introduced by Representative 
John Dingell (D-MI)], S. 509 [introduced by Senator Dianne Feinstein (D-CA)], S. 681 
[introduced by Senator Maria Cantwell (D-WA)], S. 688 [introduced by Senator Bob Graham 
(D-FL)], and S. 723 [introduced by Senator Barbara Boxer (D-CA)] (Thomas, 2014b).  
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competition in the mid-1990s (U.S. Congress. Senate. Committee on Energy and Natural 

Resources, 2003b). 

 About a week later the House held hearings on the potential for developing a national 

energy policy, which federal elected officials had discussed since at least the 1970s.  

Representative Billy Tauzin (R-LA) had introduced a bill, the “Energy Policy Act of 2002,” to 

provide for comprehensive energy reform; it included reform for the electric utility sector, but 

the bill died in conference in 2002 (U.S. Congress. House. Committee on Energy and 

Commerce. Subcommittee on Energy and Air Quality, 2003, p. 5; Thomas, 2014a).  With 

Republicans in control of both the House and Senate in 2003 there seemed to be a greater 

expectation that an energy bill could be passed.  In his opening remarks, Representative Rick 

Boucher (D-VA), the ranking member, admitted that legislators had not been able to come to a 

consensus on reform measures for the electric utility sector (U.S. Congress. House. Committee 

on Energy and Commerce. Subcommittee on Energy and Air Quality, 2003, p. 4).  He added that 

FERC had been very active and had taken creative steps to try to make wholesale markets 

reliable, while at the same time encouraging debate about the future of the country’s 

transmission grid (p. 4).  The question, of course, was whether and how the Agency’s authority 

should be altered statutorily to deal with changes happening in the industry. 

 FERC Chairman Patrick Wood testified that the Commission was focusing on 

infrastructure, rules, and oversight for wholesale electricity markets, since wholesale competition 

was an important element of the future of the electric utility industry (p. 38).  Wood said that the 

Commission was reviewing ways to encourage the development of the transmission system, 

while at the same time the Agency was engaged in proceedings designed to fix problems 

associated with the California electricity crisis (p. 39).  In light of all of FERC’s activities, Wood 

proposed that Congress give the Agency the necessary authority to find out what the price of 

electricity was and to monitor the electric market adequately; Congress also should increase both 

“the civil and criminal legal penalties for violations of the Federal Power Act” (p. 39).  

Commissioner William Massey added that utilities were experiencing financial problems due to 

a lack of confidence in the industry among investors and lenders after the California crisis, the 

ENRON collapse, a softening national economy, legal actions taken against energy traders for 

illegal activities, accounting irregularities, bond rating downgrades, and several ongoing federal 

criminal investigations (p. 47).  These financial problems, according to Commissioner Nora 
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Brownell, added up to more than a $200 billion loss in stock value for the industry, and she 

indicated that unless the transition to wholesale competition was completed soon with effective 

rules and oversight, the result would be higher electricity rates, more power outages, and more 

financial problems for utilities (p. 55).  It was clear in the question and answer period, however, 

that consensus was difficult to come by even among Republicans over what should and should 

not be included in a comprehensive national energy bill for electric utilities. 

 Senate hearings held later in the year revealed the biggest source of disagreement.  

According to Senator Pete Domenici (R-NM), Chair of the Senate Committee on Energy and 

Natural Resources, the disagreement between supporters and opponents of open transmission 

access and FERC’s standard market design (SMD) was due in part to regional differences in how 

the grid was structured (U.S. Congress. Senate. Committee on Energy and Natural Resources, 

2003a, p. 2).  Domenici suggested that this disagreement could be overcome if legislation 

curtailed FERC’s SMD, while the Agency would have the opportunity to implement a similar 

approach through other rules or proceedings that allowed for regional differences in the grid 

systems throughout the country (p. 2). 

 Finally, Chairman Wood testified in a hearing before the House Committee on Energy 

and Commerce on steps that could be taken to prevent blackouts.  Wood said that the key was 

investment in new utility infrastructure, the development of regional transmission organizations 

(RTOs) to manage and plan grid activities on a day-to-day and regional basis, and the creation of 

an electric reliability organization (ERO) to create and enforce reliability standards on 

transmission systems throughout the country (U.S. Congress. House. Committee on Energy and 

Commerce, 2003, pp. 121-122).  He also indicated that the Commission was waiting for 

guidance from Congress before moving ahead any further (p. 122).  Finally, Wood 

acknowledged in the question and answer period that the blackouts occurring in the restructuring 

era resulted from a lack of utility accountability to NERC over reliability questions as reliability 

standards at the time were voluntary (p. 161). 

FERC Reacts to Congressional Action 

 In 2003 FERC confronted a series of challenges including the financial decline of the 

electric utility industry, ongoing response to the California crisis, the Northeast blackout, and 

legislative gridlock on essential energy legislation.  Some in the states and at the federal level 

evidently had been in such a hurry to establish wholesale market competition that sufficient rules 
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and oversight were seriously lacking, culminating in many of these challenges.  It appears as 

well that elements of wholesale competition were put into place before corresponding rules and 

oversight were.  By 2003 this cart-before-the- horse-approach left FERC and Congress 

scrambling to put appropriate rules and oversight into place, in some cases after the fact.  FERC 

hoped for additional guidance from Congress in the form of a new statute to clarify and amend 

elements of the transition to wholesale markets, but it would be nearly two more years before 

that would happen.  Meanwhile, the Agency had to address administratively, to the extent that it 

could, the lack of accountability that produced the blackout and the malfeasance that led to the 

California electricity crisis.  At the same time, FERC needed to rebuild trust between itself, 

Congress, and the states as another state (Arkansas) suspended market restructuring195 (U.S. 

Energy Information Administration, 2010).  The Agency also had to lay out a long-term vision 

for the nation’s grid systems. 

 FERC responded to these challenges by issuing eight orders (Tables 19-20) and four 

opinions (Tables 21-22).  Two of the orders were administrative, two related to critical energy 

information, and one added accounting and financial reporting requirements, likely in light of the 

Enron debacle.  Two other orders dealt with delegation of authority, and one developed standards 

for transmission suppliers.  One opinion addressed a grid management charge an independent 

system operator (ISO) placed on a utility, another involved a participating generator agreement, 

and a third related to transmission rates; all three involved either utilities in the state of 

California, the California Independent System Operator (CAISO), or both.  The final opinion 

concerned a transmission service agreement. 

 Overall, the Commission’s docket grew by a little more than two percent from the end of 

2002 until the end of 2003 (Tables 24-27).  Electric utility decisions grew by about 9.3% over 

the same period, and in 2003 such decisions made up 58.5% of FERC’s total decisions, marking 

almost a four percent increase from the previous year.  Not surprisingly, this suggests that as the 

problems with utilities worsened a larger share of FERC’s docket addressed these problems.  

Much as in the 1970s, as utilities struggled financially the number of rate cases (ER) increased, 

resulting in a 12.7% increase in such decisions over the previous year.  Confronted by the ever 

195  Arkansas was the sixth of seven states to suspend restructuring; Virginia became the seventh 
and final state to do so in 2007 (U.S. Energy Information Administration, 2010).  After Virginia 
suspended restructuring, only 15 states had restructured wholesale electricity markets; see Table 
6.  
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present need to address cases arising from the California electricity crisis, financial problems in 

the industry, and federal criminal investigations of wrongdoing by energy traders, the Agency 

saw its EL filings where one party challenges the actions of another increase by 27%.  The 

number of merger and acquisition decisions (EC) increased by 30% after experiencing a decline 

in 2002, and the number of stand-alone generators seeking exempt wholesale generators status 

(EG) declined by 35.76%.  Although investors and lenders were losing confidence in the industry 

as a place to invest or loan money, the number of the issuance of security or assumption of debt 

decisions (ES) remained stable. 

Fifteen of the decisions made that year were financial audits (PA) by the chief accountant 

at FERC, likely investigating potential accounting irregularities at some of the market 

participants (Federal Energy Regulatory Commission, 2011).  Moreover, adding work to the 

Agency, the Commission issued its first critical energy infrastructure decision (CE), limiting 

access to sensitive national energy information after the terrorist attacks of September 11, 2001 

(Federal Energy Regulatory Commission, 2011).  In the future someone seeking energy 

information the federal government classified as sensitive would have to apply to FERC and 

receive approval in a CE decision before they could expect to get the requested information. 

In an effort to deal with its burgeoning electric utility case load, FERC had a 38.36% 

increase in the number of decisions with multiple mixed docket prefixes.  Crisis response also 

meant that the Commission saw its workload increase by 8.2%; for administrative law judges the 

increase was 108%, but office directors experienced a decline of 11.65%.196  Of the 2003 

decisions, the Commission issued 60.09%, office directors 25.88% and ALJs 14.03%. 

Waiting for a Congressional Response 

 By exercising comity FERC had been tardy and reactive in its response the California 

electricity crisis (Joskow, 2001, p. 374; Wolak, 2005, p. 165).  Both from the crisis and the 

criticism it received, the Agency apparently learned valuable lessons.  Its regulatory posture 

needed to be far more proactive to prevent or at least mitigate problems before or as they 

occurred.  Such a posture, however, would only go so far as the Agency had to cope with 

partisan, ideological, regional, and statutory constraints that limited its ability to deal with 

196  In terms of comparing the docketed decisions with each other in the same year, ER decisions 
made up 39.5% of FERC’s electric utility docket.  Meanwhile, EL decisions comprised a little 
over 19% of the total, EC cases a little over 12%, and EG ten percent.  Mixed decisions were 
about 9.6%, and ES cases accounted for just over 4.8% of all electric utility decisions. 
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problems related to the electric utility industry.  What FERC needed, and what it had been 

begging for since the mid-1990s, was congressional action on the transition to competitive 

wholesale electricity markets.  Since 2004 was a presidential election year, the Commission 

would have to wait at least another year. 

2004 Legislative Action  

 As Congress prepared to act in 2004 it did so in the face of data that generally suggested 

electric utilities might be teetering financially.  But utilities did provide some good news.  From 

the end of 2003 until the end of 2004 the average national nominal retail rate of electricity 

increased by slightly more than two percent, while the average national real retail rate decreased 

by half of a percent (Table 4; U.S. Energy Information Administration, 2012).  Meanwhile, net 

utility operating incomes rose to almost $31.8 billion, about a nine percent increase from 2003 

(Table 29; U.S. Energy Information Administration, 2011, p. 68). 

 The financial news for electric utilities in California appeared mixed as well.  On the 

bright side, in 2004 the average state retail rate of electricity declined by slightly more than three 

and a half percent (Table 31; U.S. Energy Information Administration, 2013c).  Pacific Gas and 

Electric Company saw its debt-to-equity ratios improve (from 51.4/48.6 to 46.9/53.1), while its 

net operating income rose to more than $4.5 billion, a 159% increase (Pacific Gas and Electric 

Company, 2004, pp. 112, 114; 2005, pp. 112, 114).  However, on the discouraging side, the debt-

to-equity ratios of San Diego Gas and Electric Company declined (from 44/56 to 51.6/48.4), 

while its net operating income also decreased to slightly more than $250 million, about a 34% 

drop from 2003 (San Diego Gas and Electric Company, 2004, pp. 112, 114; 2005, pp. 112, 114).  

At the same time, Southern California Edison Company had its debt-to-equity ratios decline 

(from 52.3/47.7 to 55.8/44.2), but its net operating income improved to about $1.256 billion, a 

13% increase from the previous year (Southern California Edison Company, 2004, pp. 112, 114; 

2005, pp. 112, 114). 

 In 2004 legislators introduced 20 bills that directly referenced the Federal Energy 

Regulatory Commission (Tables 16-17; Thomas, 2014c).197  Once again, likely to the chagrin of 

197  Six of the bills including H.R. 4206 [introduced by Representative Randy Cunningham (R-
CA)], H.R. 4503 [introduced by Representative Joe Barton (R-TX)], S. 2014 [introduced by 
Senator Maria Cantwell (D-WA)], S. 2095 [introduced by Senator Pete Domenici (R-NM)], S. 
2236 [introduced by Senator Cantwell], and S. 2311 [introduced by Senator Olympia Snowe (R-
ME)] were comprehensive energy reform bills of various kinds, however none of the bills passed 
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FERC Commissioners, Congress demurred from statutory fixes for the electric utility industry.  

Congress also held no hearings in 2004 that included representatives from FERC on issues 

directly related to electric utilities. 

 Legislators did pass $210 million in appropriations for FERC for fiscal year 2005, about 

a 2.7% increase over fiscal 2004 (Table 15; P.L. 108-447; 118 Stat. 2957).  This minimal budget 

increase came at a time when the Commission was dealing with myriad problems surrounding 

the electric utility industry. 

FERC Reacts to Congressional Inaction and Utility Problems in 2004 

 FERC remained quite active throughout 2004, issuing four orders (Tables 19-20) and 12 

opinions (Tables 21-22) for electric utilities.  Of the orders, one involved accounting and 

financial reporting, one was administrative, one related to critical energy information, and one 

involved the delegation of authority.  Four dealt with transmission service, three involved more 

specific aspects of transmission rates, one regarded a system agreement modification, one had to 

do with a utility interconnection with PJM, one concerned the sale of assets, one related to 

transmission interconnection credits, and one affected an access charge for transmission service.  

It is also useful to note that several of the opinions dealt specifically with matters relevant to 

utilities in California and might have been related in some way to the crisis. 

 In the meantime, FERC’s activity spilled over into its formal docket (Tables 24-27) as it 

issued about 4.6% more total decisions in 2004 than it had the previous year.  Much of the 

increase came from electric utility-related decisions, which rose about 23.67% from 2003.  As a 

result, electric utility-related decisions made up over 69% of all docketed decisions, almost an 

11% increase.  Based upon the financial difficulties facing utilities and their inability to borrow 

money or to get investors to purchase securities, it should not come as a surprise that rate cases 

(ER) increased by slightly more than 18% from the previous year.  In a sign perhaps that cases 

arising from the California crisis were beginning to diminish, there was a modest 2.5% decrease 

in the number of filings with the Commission where one party challenged actions taken by 

another (EL).  The number of merger and acquisition decisions (EC) increased by nearly 18.5%, 

(Thomas, 2014c).  Three other bills including H.R. 5049 [introduced by Representative Jay 
Inslee (D-WA)], S. 2015 [introduced by Senator Cantwell], and S. 2633 [introduced by Senator 
Barbara Boxer (D-CA)] were introduced to provide for refunds or to increase rules and to tighten 
the oversight over wholesale electricity markets in response to the California electricity crisis; 
none of the bills were passed (Thomas, 2014c). 
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suggesting that poorly performing utilities may have been selling at least some of their assets to 

other more financially stable entities.  FERC evidently responded to its growing electric utility 

docket by issuing more mixed prefix decisions resolving multiple issues at the same time; the 

number of mixed prefix cases grew by 34.65%.  At the same time, the number of stand-alone 

generators seeking exempt wholesale generator status (EG) declined by a modest 5.67%.  

Signaling perhaps growing debt problems for utilities, the number of sale of security and 

assumption of debt decisions (ES) increased by slightly more than 17.5%. 

Moreover, in a move likely to encourage greater grid reliability and prevent blackouts, 

FERC issued its first three transmission standard decisions (TS) (Federal Energy Regulatory 

Commission, 2011).  Finally, in terms of the distribution of work, the Commission’s workload 

increased by 13.88%, that of office directors by 52.38%, and that of ALJs by 13.51%. 

 Comparing numbers across 2004 also provides some results worth reviewing.  The ER 

rate decisions made up 37.75% of the Commission’s electric utility docket in 2004, while EL 

cases were slightly more than 15% of the total.  This suggests that rates and challenges to past 

behavior by participants in the electric utility system remained major areas of concern. The 

merger and acquisition cases (EC) made up 11.79% of the docket, indicating that utilities may 

have been doing what they could to raise cash to pay down some of their debts by selling assets.  

Since 10.4% of the decisions were mixed prefix cases, one would infer that FERC was trying to 

expedite its case load despite the growing number of cases it was addressing.  One surprise, 

however, was that ES decisions made up nearly 4.6% of the decisions in 2004; one would have 

expected that number to be lower as many utilities could not borrow money or get investors to 

invest due to their troubled financial conditions.  Finally, in 2004 the Commission addressed 

roughly 55% percent of the decisions, office directors about 32%, and administrative law judges 

almost 13%, a distribution not notably different from 2003. 

Energy Policy Act of 2005 

 Following the 2004 elections with Republicans retaining control, a comprehensive energy 

law finally passed.  On August 8, 2005, the Energy Policy Act of 2005 (P.L. 109-58; 119 Stat. 

594) was signed into law by President George W. Bush.  The statute contained many of the 

provisions FERC had wanted including mandatory transmission reliability standards, an electric 

reliability organization (ERO), encouragement of the development and operation of non-profit 

RTOs and ISOs, and greater transmission coordination with Canada and Mexico (P.L. 109-58; 
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119 Stat. 941-946; §1211; §215).  Additionally, the Act established National Interest Electric 

Transmission Corridors to be designated periodically by the Secretary of Energy, and FERC 

could site new transmission facilities in areas of the country designated as corridors (P.L. 109-

58; 119 Stat. 946-951; §1221; §216).  The statute also provided for ways to finance new 

transmission facilities (P.L. 109-58; 119 Stat. 952-953; §1222), and it required FERC to establish 

transmission rates based upon incentives and performance (P.L. 109-58; 119 Stat. 961; §1241; 

§219).  Moreover, it repealed the Public Utility Holding Company Act of 1935, allowing FERC 

and state public utility commissions again to have primary rate-making jurisdiction over utility 

holding companies, which they had sought since Ohio Power (P.L. 109-58; 119 Stat. 972-978; 

§§ 1262-1277).  Finally, the Act expanded the Commission’s authority to punish violations of 

federal electric utility laws, and it required the Agency to expedite refunds for wholesale 

consumers in California (P.L. 109-58; 119 Stat. 978-984; §§1281-1290).198 

 The statute gave FERC much of what it had wanted.  However, the bad news was now 

Congress would likely be less willing to accept excuses from the Agency if something went 

wrong with electric utilities. 

Other Congressional Action in 2005 

 As Congress acted in 2005, utilities still suffered from the after effects of some of the 

problems associated with the transition to competition in wholesale electricity markets.  This was 

reflected in the average national nominal retail rate of electricity, which rose by nearly seven 

percent between the end of 2004 and the end of 2005 (Table 4; U.S. Energy Information 

Administration, 2012).  Similarly, the average national real retail rate of electricity increased by 

about 3.6% over the same period (U.S. Energy Information Administration, 2012).  More bad 

news for utilities could be found when looking at their net operating incomes, which declined to 

roughly $28.87 billion, about a nine percent decrease since the end of 2004 (Table 29; U.S. 

Energy Information Administration, 2011, p. 68). 

 Since California and its utilities were ground zero for much of the suffering it is 

instructive to see how they performed after the crisis had ended.  Much like utilities at the 

national level, those in California were beginning again to have some difficulties.  Between the 

end of 2004 and the end of 2005, these problems manifested themselves in the average state 

198  FERC had expressed strong support for nearly all of the provisions of the Energy Policy Act 
of 2005 at one time or another in congressional hearings.  
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nominal retail rate of electricity, which increased by nearly 2.5% (Table 31; U.S. Energy 

Information Administration, 2013c).  Likewise, PG&E had its debt-to-equity ratios decline (from 

46.9/53.1 to 54.5/45.5), and its net operating income decreased 69% from the previous year to 

roughly $1.39 billion (Table 32; Pacific Gas and Electric Company, 2005, pp. 112, 114; 2006, 

pp. 112, 114).  Meanwhile, SOCAL had mixed results; its debt-to-equity ratio improved slightly 

(from 55.8/44.2 to 54.7/45.3), while its net operating income declined to roughly $969 million, a 

decrease of about 23% (Southern California Edison Company, 2005, pp. 112, 114; 2006, pp. 

112, 114).  More positively, SDG&E saw its debt-to-equity ratios improve slightly (from 

51.6/48.4 to 51/49), and its net operating income grew to about $281.5 million, roughly 12.4% 

(San Diego Gas and Electric Company, 2005, pp. 112, 114; 2006, pp. 112, 114). 

 Members of Congress responded to the ongoing problems for electric utilities by passing 

the Energy Policy Act of 2005 and by introducing a number of other bills.  A total of 46 bills 

(counting amendments) were introduced in 2005 that directly referenced the Federal Energy 

Regulatory Commission (Tables 16-17; Thomas, 2014d).199 

199  Eleven comprehensive electric utility reform bills were not entitled “Energy Policy Act,” 
including H.R. 878 [introduced by Representative John Dingell (D-MI)], H.R. 1481 [introduced 
by Representative Albert Wynn (D-MD)], H.R. 1529 [introduced by Representative John 
Shadegg (R-AZ)], H.R. 1541 [introduced by Representative William Thomas (R-CA)], H.R. 
1834 [introduced by Representative Randy Cunningham (R-CA)], H.R. 4384 [introduced by 
Representative Christopher Shays (R-CT)], S. 426 [introduced by Senator James Jeffords (R-
VT)], S. 498 [introduced by Senator Richard Burr (R-NC)], S. 596 [introduced by Senator Craig 
Thomas (R-WY)], S. 680 [introduced by Senator Olympia Snowe (R-ME)], and S. 1031 
[introduced by Senator Maria Cantwell (D-WA)]; none of the bills passed (Thomas, 2014d).  
Another four bills sought to encourage the development of alternative energy including H.R. 
2938 [introduced by Representative John Duncan (R-TN)], S. 1034 [introduced by Senator 
Lamar Alexander (R-TN)], S. 1208 [introduced by Senator Alexander], and S. 1596 [introduced 
by Senator Cantwell]; all of the bills remained either in committee or subcommittee (Thomas, 
2014d).  Three wholesale electricity market reform bills were introduced in response to the 
California crisis including S. 33 [introduced by Senator Cantwell], S. 509 [introduced by Senator 
Dianne Feinstein (D-CA)], and S. 870 [introduced by Senator Cantwell]; none of the bills passed 
(Thomas, 2014d).  There were also three Energy Policy Act bills H.R. 6 [introduced by 
Representative Joe Barton (R-TX)], H.R. 1640 [introduced by Representative Barton], and S. 10 
[introduced by Senator Pete Domenici (R-NM)], which became the Energy Policy Act of 2005 
(P.L. 109-58; 119 Stat. 594) (Thomas, 2014d).  It is important to note that the Energy Policy Act 
of 2005 contained an amendment (S.AMDT.870) introduced by Senator Barbara Boxer (D-CA) 
designed to expedite refunds to wholesale electricity consumers in California (Thomas, 2014d).  
Also, perhaps to gain the support of Democratic legislators who supported alternative energy 
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 Legislators also passed an appropriations increase of nearly five percent for FERC for 

fiscal 2006 with an appropriation of $220.4 million (Table 15; P.L. 109–103; 119 Stat. 2277) and 

held a number of hearings involving FERC and electric utility regulation.  To get a sense of just 

how much of its wish list that FERC got when the Energy Policy Act of 2005 passed, it is useful 

to examine testimony by the Commission’s General Counsel, Cynthia Marlette, prior to the 

statute’s passage.  Marlette argued that Congress had to pass comprehensive legislation 

addressing changes that had occurred in the electric utility industry since the passage of the 

Energy Policy Act of 1992 (P.L. 102-486; 106 Stat. 2776); the need was highlighted by the 

California electricity crisis, the financial problems of utilities, and the blackout (U.S. Congress. 

House. Committee on Energy and Commerce. Subcommittee on Energy and Air Quality, 2005, 

p. 27).  To improve electric utility performance she indicated that the legislation should include 

provisions to encourage development of wholesale markets, stimulate the development of new 

facilities, improve reliability oversight, and provide the Commission with additional authority to 

punish market abuses (p. 27). 

 Marlette then detailed what such provisions ought to look like.  First, utilities should be 

required to operate under mandatory reliability standards created and enforced by either NERC 

or the regional reliability entities with enforceable penalties for violations, and this should 

include operator training and standards for vegetation management around transmission lines to 

prevent blackouts (p. 27).  An Electric Reliability Organization (ERO) should be created with the 

ability to order utilities to build new transmission facilities with state or federal approval, and the 

federal government should have the ability to site new facilities in areas of the country 

designated by the Secretary of Energy as corridors having insufficient transmission facilities 

required to meet demand (p. 28).  Moreover, Marlette supported provisions to enhance FERC’s 

criminal and civil penalty authority for violations of the Federal Power Act, as well as provisions 

requiring price transparency on wholesale and transmission activities (pp. 28-29).  In addition, 

she supported the repeal of PUHCA and requirements that utilities provide access to their records 

to both FERC and the state public utility commissions; she also approved limitations on 

PURPA’s must purchase requirement of utilities from qualifying facilities (p. 29).  Finally, 

Marlette concurred with provisions seeking to encourage the development and operation of 

legislation, the statute contains net metering provisions (P.L. 109-58; 119 Stat. 962-970; §§ 
1251-1253). 
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RTOs and ISOs as a way to improve reliability, and she supported rate incentives to foster 

reliability through the development of new transmission facilities and to encourage more 

investment in such facilities (p. 30).  Although she generally agreed with the provisions in the 

proposed legislation, Marlette offered a few minor changes to improve the legislation. 

 Congress also sought the Commission’s input on other matters.  For example, the Senate 

Committee on Environment and Public Works held a hearing on the difficulty of siting energy 

projects (U.S. Congress. Senate. Committee on Environment and Public Works, 2005).  At the 

hearing, Mark Robinson, the Director of the Office of Energy Projects at FERC, described the 

process to site energy projects as “byzantine,” largely due to statutory and regulatory conflicts 

resulting from energy and environmental laws (pp. 7-8).  To make the siting process less costly, 

less time consuming, and more productive, resulting in completed projects that complied with 

environmental laws, he had three suggestions: giving one agency ultimate siting authority, 

making all agencies develop one shared public record at a time picked by the lead agency, and 

providing for a direct appeal of any decision to a federal court of appeals (p. 8).  This testimony 

reinforces that from its creation FERC has had difficulties establishing relationships with other 

federal agencies and among the states to promote and attain responsible energy development. 

FERC Reacts to Congress and the EPAct of 2005 

 Much changed for FERC in 2005.  First, it got a new chair, Joseph Kelliher (Federal 

Energy Regulatory Commission, 2013b).  Next, of course, the Agency saw a tremendous 

increase in its regulatory authority due to the passage of the Energy Policy Act of 2005.  Finally, 

it would appear that many of the problems emanating from the California crisis and from the 

Northeast blackout were subsiding; however, FERC still confronted an electric utility industry 

that on the whole appeared to have a bleak financial future. 

 The Commission was very active in 2005.  It issued 13 industry-wide orders (Tables 19-

20) and four opinions (Tables 21-22).  Five of the orders (Table 20) were administrative, two 

related to issues found in the Energy Policy Act of 1992, two concerned matters found in the 

Energy Policy Act of 2005, one involved accounting and financial reporting, one regarded 

critical energy information, one pertained to the delegation of authority, and one involved 

interlocking directorate positions.  Three of the opinions related to transmission issues, and one 

involved the allocation of costs in a system agreement. 
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 Additionally, in 2005 the Commission issued 2,032 formal decisions, an increase of 7.6% 

over the previous year (Tables 24-27).  Electric utility decisions accounted for almost 71% of the 

total.  Overall, electric utility decisions increased by a little more than 10% from the end of 2004 

until the end of 2005.  Much of the growth occurred in the rate cases (ER), which rose 29% from 

the previous year.  This increase makes sense as utilities that were in financial trouble may not 

have been able to borrow money or to get investors to invest in them, leaving rate increases as 

the only other potential source of revenue.  Another decision type that increased from 2004 was 

mixed prefix cases, which rose 29.4%.  The other major increase, of 157%, occurred in critical 

energy information decisions (CE) as FERC in response to the terrorist attacks of September 11, 

2001 continued its attempts to control the kinds of information that the public could gain access 

to. 

 Much of the rest of FERC’s docket experienced a year-to-year decline.  For example, the 

number of EL decisions decreased by 8.6% as cases resulting from the California crisis and 

possibly the blackout may have ebbed somewhat.  Although it is not clear why, the number of 

merger and acquisition decisions (EC) experienced a decrease as well, falling by 5.8%.  

Meanwhile, the number of exempt wholesale generator status decisions (EG) fell by 11%, 

perhaps affected by the repeal of PUHCA.  As one would expect, given the general financial 

decline of electric utilities and the associated reticence of investors and lenders to supply the 

utilities with funding, the number of assumption of debt and issuance of security decisions (ES) 

dropped by 65%. 

 It also appears the nature of the cases that the Commission reviewed in 2005 affected the 

distribution of work.  The number of ER rate cases and Commission decisions rose together.  

The Commission experienced about a 21.5% (155 cases) annual increase in the number of 

decisions it issued.  Mixed cases only increased by 40 decisions and office directors handled 

many of the critical information decisions.  Office directors experienced about a 7.7% decrease 

in their workload compared to 2004; this decline might be explained in part by the drop in the 

number of QF decisions of 52% (47 decisions), and the 11 decision reduction in EG cases.  

Increases in the number of ER cases also may have increased the number of decisions ALJs 

issued, as their workload increased by 4.76%. 

 Comparing decisions in 2005, one can see that ER decisions made up about 44.26% of 

the total electric utility-related docket.  At the same time, EL decisions made up 12.5%, mixed 
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cases 12.25%, EC decisions about 10%, and CE cases roughly 7.5%.  Over the same period the 

Commission issued 61% of the decisions, the office directors 26.7%, and administrative law 

judges 12.3%.  Due to a combination of crisis response and implementation of the Energy Policy 

Act of 2005, commissioners did more of the decision making; to an ever larger extent those 

decisions involved some aspect of transmission or wholesale rates. 

Waiting for Full Implementation – 2006 

Congress Waits Watchfully 

 As legislators had done in the past after passing a major piece of legislation, they largely 

waited to see what would happen following the passage of the Energy Policy Act of 2005 as 

FERC began to implement it.  This did not prevent utilities from experiencing more financial 

pain in 2006 as average national nominal retail rates for electricity rose more than nine percent, 

and average national real retail rates increased by nearly six percent (Table 4; U.S. Energy 

Information Administration, 2012).  On a more positive note, utilities experienced a modest 

increase of 3.6% in their net operating incomes (U.S. Energy Information Administration, 2011, 

p. 68).200 

 Like most utilities in the rest of the country, those in California faced at best mixed 

financial news.  The average state retail rate of electricity increased by more than 10% in 2006 

(Table 31; U.S. Energy Information Administration, 2013c).  Assisted perhaps by these higher 

retail rates, PG&E had its debt-to-equity ratio improve (from 54.5/45.5 to 51.7/48.3), and its net 

operating income rose to more than $1.5 billion, about an 8.7% increase from the previous year 

(Pacific Gas and Electric Company, 2006, pp. 112, 114; 2007, pp. 112, 114).  SDG&E saw its 

debt-to-equity ratios improve (from 51/49 to 47.5/52.5), and its net operating income rose almost 

25%, to a little more than $352 million (San Diego Gas and Electric Company, 2006, pp. 112, 

114; 2007, pp. 112, 114).  Finally, SOCAL saw some modest improvement as well: its debt-to-

equity ratios improved (from 54.7/45.3 to 54.3/45.7), and its net operating income grew to more 

than $1.054 billion, an 8.8% increase (Southern California Edison Company, 2006, pp. 112, 114; 

2007, pp. 112, 114). 

200  The generally dismal financial state of most electric utilities was confirmed a year later when 
it was reported that less than 20% of rated utilities had bond ratings of A- or better (McDermott, 
2012, p. 20).  This represented more than a 40% decline in the number of utilities with such 
ratings since 1995 (see Table 30; U.S. Energy Information Administration, 1996b, p. 555). 
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 Although the initial move toward competitive wholesale markets clearly had an ongoing 

and negative financial impact on electric utilities, it was unclear whether the Energy Policy Act 

of 2005 would resolve any of those problems, if more legislation was needed, or if legislation of 

any kind could accomplish anything.  Likely a combination of waiting to see what the new Act 

would do and preparing for elections in 2006 meant that legislators only introduced 12 bills 

(Tables 16-17; Thomas, 2014e).  One, H.R. 5823 [introduced by Representative Sue Kelly (R-

NY)], would have limited the use of eminent domain to site transmission lines,201 and a House 

amendment (H.AMDT.928) [introduced by Representative Jay Inslee (D-WA)] would have 

prevented the use of federal funding to enforce a legal claim by a utility that FERC found had 

been involved in market manipulation activities in California during the crisis; neither passed 

(Congressional Research Service, 2014; Thomas, 2014e).  Moreover, Congress appropriated just 

over $221.9 million for FERC in fiscal year 2007, an increase of 0.7% (Federal Energy 

Regulatory Commission, 2007a, p. 5). 

Congressional hearings might provide a better idea of what Congress was up to.  

Watchful waiting is buttressed by the fact that legislators held several hearings in 2006 on the 

Act’s implementation.  In May 2006, the Senate Committee on Energy and Natural Resources 

held a hearing on the implementation of reliability provisions (U.S. Congress. Senate. Committee 

on Energy and Natural Resources, 2006).  FERC General Counsel John Moot testified that the 

Agency had already issued a final rule to implement the reliability provisions, after receiving 

comments from the electric utility industry and NERC (p. 2).  Next steps included certifying an 

ERO (which NERC had applied to be), reaching final approval of mandatory reliability standards 

after input from the industry and NERC, and finalizing agreements among regional delegations 

(pp. 2-3).202  Moot also observed in the question and answer period that the biggest challenge 

201  This legislation may have reflected opposition among some in the states to siting any new 
transmission facilities; the Energy Policy Act of 2005 was designed to overcome that opposition 
through establishment of the corridors.  Siting by FERC in the corridors also could be done 
through the use of eminent domain (P.L. 109-58; 119 Stat. 946-951; § 1221; § 216), and this bill 
sought almost immediately to rein in FERC’s ability to use eminent domain in such cases. 
 
202  Regional grid systems operate differently and often separately from each other, and these 
differences were one of the causes of Congress’s slowness in passing comprehensive energy 
reform.  To make it easier to operate these regional systems the statute established regional 
bodies made up of delegations of people from the affected states (P.L. 109-58; 119 Stat. 945-
946; § 1211; § 215).   
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would be to allow for input and communicate what the Commission was trying to accomplish 

with the establishment of the new mandatory reliability standards (p. 13).  In response to a 

question from Senator Craig Thomas (R-WY), Moot said the Agency had adopted Order 672, 

which allowed for differences in reliability standards across regions if the physical operation of 

the grid systems required them (p. 13).  From the testimony it is clear that FERC spent much of 

2006 trying to put many of the provisions of the Act into effect, and it was too soon to determine 

the effect of these provisions on the electric utility industry. 

 Another hearing, this one before the House Subcommittee on Energy and Resources, 

mentioned that many of the problems the electric utility industry faced by had been around for a 

decade or more, raising the possibility that it could take a long time to fix them as well (U.S. 

Congress. House. Committee on Government Reform. Subcommittee on Energy and Resources, 

2007).  The hearing focused on the potential for power outages due to high summer time 

temperatures and a decaying grid system incapable of keeping up with increased demand.  In his 

opening remarks Representative Dennis Kucinich (D-OH) blamed wholesale market 

restructuring for reliability problems and higher electricity rates (p. 11).  However, FERC 

Chairman Joseph Kelliher also reminded the Subcommittee that other factors contributed to 

problems with the electric grid, including chronic long-term underinvestment in the nation’s 

transmission system dating back at least to the 1970s (p. 14).  With the passage of the Energy 

Policy Act of 2005 FERC had tools to site new transmission systems in areas of the country 

where past under-investment and siting of such facilities had been major problems, though it 

would take some time to get these new facilities up and running (p. 14).  Moreover, Kelliher 

said, in terms of the overall power supply, state and the federal governments still had to work 

together because siting for generation, distribution, and much transmission outside of the 

corridors remained up to the states (p. 30).203 

FERC in 2006 

 Congressional testimony indicated that FERC was moving as quickly as possible to 

implement many of the provisions of the Energy Policy Act of 2005, and most legislators seemed 

willing to give both the statute and the Agency time to fix some of the endemic problems of the 

electric utility industry. 

203  States still regulated retail issues, while FERC’s focused primarily on wholesale matters. 
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 In 2006, FERC issued 15 orders (Tables 19-20) and seven opinions (Tables 21-22).  

Seven of the orders implemented elements of the Energy Policy Act of 2005, three were 

administrative, two involved accounting and financial reporting, one regarded critical energy 

information requests, one related to provisions found in the 1992 Energy Policy Act, and one 

concerned electronic filing of a form (Table 20).  Three of the opinions involved transmission 

issues, one related to a power purchase agreement, one concerned a wholesale contract, one 

examined return on equity in a case involving an RTO, and one dealt with the reorganization of a 

cooperative. 

 Driven perhaps by how busy FERC was, for the first time over the period of the entire 

study the Commission’s formal docket decreased in a year when both national nominal and retail 

rates increased.  In 2006 the Agency issued a total of 1,821 formal decisions, a decline of more 

than ten percent over the previous year (Tables 24-27).  Even as utilities continued to struggle 

and rates increased, the number of formal electric utility related decisions fell by about 14.5%.  

This percentage drop was exceeded by rate decisions (ER), which decreased by more than 

20.75%.  At the same time, the number of decisions where one party challenged the actions of 

another (EL) declined by about 17.8%.  Although the number of mixed prefix cases actually 

receded by a little more than two percent, this does not account for decisions where there were 

multiple docket numbers with the same prefix.  Other notable areas of decline included exempt 

wholesale generator status decisions (EG) that fell by 72%, due likely to the repeal of PUHCA, 

and a decline of about 21% in critical energy information cases (CE). 

 Notable areas of FERC’s docket, however, saw an increase in 2006.  For example, the 

number of merger and acquisition cases (EC) rose by almost seven percent, perhaps reflecting 

more utilities selling off assets to bring in more revenue.  Also of note was a 233% increase in 

the number of assumption of debt and issuance of security cases (ES).  Although prior to the 

enactment of the statute utilities had a difficult time borrowing money or gaining investors, the 

law contained provisions designed to encourage more investment particularly in transmission 

systems; those provisions may have had an effect.  Finally, the number of interlocking 

directorate decisions (ID) also experienced a major increase of 300%. 

 Over the course of the year, decisions contained new prefix designations and the 

distribution of work at the Agency changed.  Four decisions contained only the prefix RR, rules 

and filings made by the Electric Reliability Organization (ERO) (Federal Energy Regulatory 
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Commission, 2011).  Two PH decisions pertained to waivers from a holding company 

designation that entities applied to receive (Federal Energy Regulatory Commission, 2011).  

Possibly in keeping with its efforts to implement the Energy Policy Act and having less time to 

deal with other matters, the Commission issued nearly 20% fewer decisions in 2006 than it had 

the previous year.  Likewise, the office directors issued almost 12% fewer decisions, while ALJs 

experienced a six percent increase in decisions.204 

Network Responses, Federal Regulatory Equilibrium, and State Variations 

 The Energy Policy Act of 1992 included provisions that allowed states and entities in the 

electric utility industry to choose to move ahead with wholesale market restructuring.  Some 

states and entities did so without a clear set of consistent rules and oversight.  The consequences 

proved to be disastrous.  As wholesale prices spiraled out of control in some cases (e.g., the 

Midwest price spike and the California electricity crisis), both the states and entities in the 

electric utility industry turned to FERC and Congress to solve the problem.  Unfortunately for 

the industry and consumers, FERC and Congress were tardy in responding.  FERC was late 

because it exercised comity, while Congress initially was incapable of responding because of 

partisan, ideological, and regional conflicts over how best to resolve the difficulties.  Once the 

Commission did respond it was able to stabilize the situation and was beginning, based on 

national retail rate information, to turn the problems around when the Northeast blackout 

appeared to reverse the positive momentum.  Meanwhile, when Congress finally acted by 

passing the Energy Policy Act of 2005, it was unclear whether the statute would or could undo 

the damage. 

Private Electric Utilities 

 Few entities suffered as much from the damage caused by the initial attempt to transition 

to competitive wholesale electric markets than the utilities themselves.  In California alone, one 

204 Comparing the decisions and the distribution of work over the same year also might provide 
useful insight.  The ER decisions made up slightly more than 41% of the total number of electric 
utility related decisions.  Mixed cases made up almost 14% of the total, EC decisions around 
12.6%, EL prefixes were about 12%, and CE decisions roughly seven percent.  It would appear 
that although FERC had less time to deal with formal electric utility matters outside of the 
implementation of the statute, when it did address issues relevant to utilities rates still were at the 
top of the list of concerns for everyone involved in the electric utility industry.  The Commission 
handled 57% of the decisions, which was about a four percent decline from 2005.  Office 
directors resolved about 28% of the decisions, a modest increase of 0.9%, and administrative law 
judges adjudicated slightly more than 15%, roughly a three percent increase over 2005. 
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utility was forced to declare bankruptcy and the two others considered doing so.  However, the 

failures were felt well beyond California as nationally utilities saw their debt-to-equity ratios 

worsen, their net operating incomes decline, and their bond ratings collapse.  These difficulties 

were compounded by the fact that by the mid-2000s investors would not invest in utilities and 

lenders would not lend money because utilities were considered to be such poor financial risks.  

As a result, utilities were forced to seek higher retail electricity rates to improve their otherwise 

deteriorating balance sheets, much as they had done in the 1970s when they experienced similar 

financial difficulties (though for different reasons).  Since utility performance has always been 

one measure of FERC’s success, it likely put pressure on the Agency to do what it could to help 

utilities perform better financially and may explain some of the commissioners’ testimony about 

the performance of utilities. 

State Public Utility Commissions 

 State public utility commissions were on the front line in responding to the problems 

caused by wholesale competition.  First, if a state decided to establish competitive wholesale 

markets, FERC left it up to the state to develop a market design and to implement it.  Yet the 

Commission could and did in some cases reject design proposals or elements of them submitted 

by state PUCs.  For example, FERC rejected some of the elements of the plan submitted by the 

California PUC and asked the PUC to make appropriate changes.  Moreover, once competition 

began to flounder and utilities began to suffer financially, it was the state PUCs that were forced 

to approve retail rate increases for utilities or face the possibility a utility might go out of 

business. 

 The passage of the Energy Policy Act of 2005 also had serious implications for state 

public utility commissions.  This was particularly true in states where the state or a portion of the 

state was designated by the Secretary of Energy as a National Interest Electric Transmission 

Corridor.  In these corridors, if there was a proposal to build or to expand a transmission facility, 

the state public utility commission had one year to site the project (P.L. 109-58; 119 Stat. 946-

955; § 1221; § 216).  If the project was not sited in that time, FERC could step in and site the 

project, acquiring the land required through the assertion of eminent domain preempting state 

authority.  The Act’s transmission provision put great pressure on state PUCs in corridors to 

approve transmission projects or face the prospects of losing siting authority to FERC.  It also 

likely added to an already tense relationship between FERC and the state PUCs, and it may have 
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been another reason why several states chose to suspend their transitions to wholesale 

markets.205 

Consumers 

 Besides private electric utilities, consumers probably were the biggest losers in the 

experiments with wholesale competition.  First, as already mentioned, when utilities ran into 

financial problems due to competition their only choice to raise money was either to sell off 

assets or to seek and gain higher retail rates from state PUCs.  It is clear from the statistics on the 

average national retail price of electricity that many utilities succeeded in gaining higher retail 

rates, passing along their financial pain to retail consumers.  Although retail consumers 

complained about the higher rates, particularly in California, the complaints could not overcome 

the partisan, ideological, and regional conflicts in Congress to push the body to act.  FERC did 

react, albeit belatedly, to these complaints and tried to resolve some of the problems, in part to 

improve utility performance and in the process get rates back down. 

 FERC’s efforts were partially thwarted, however, by another problem.  The market 

transition and the resulting competition seemed not only to produce higher retail rates; they also 

generated reliability problems in the form of blackouts.  California experienced rolling blackouts 

during its crisis; the Northeast experienced a massive blackout in 2003, with most of the states 

involved having competitive wholesale markets.  Blackouts cause inconvenience for some 

consumers, but for others an extended period without electricity can be life-threatening.  These 

difficulties, the burdens they placed on consumers and the consumer responses may have helped 

to overcome the inertia in Congress, resulting in the passage of the Energy Policy Act of 2005 

and expanded regulatory authority for FERC. 

Qualifying Facilities 

 Qualifying facilities perhaps were the greatest beneficiaries of wholesale markets, along 

with wholesale electricity traders and stand-alone generators.  Under the terms of PURPA, 

utilities were required to purchase electricity from qualifying facilities (P.L. 95-617; 92 Stat. 

3144; § 210), and in practice the rates charged for such electricity often were higher and 

uncompetitive with other forms of electric power generation.  Moreover, in the case of 

California, when the state required its participating utilities to divest all their fossil fuel 

205  Recall that if a state opted for restructuring, it effectively gave more authority to FERC when 
electricity transactions occurred.  
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generation it essentially forced utilities to purchase electricity from qualifying facilities in the 

day-ahead and real time spot markets.  This drove wholesale prices in the spot market 

exponentially higher and nearly bankrupted the utilities.  In response to these and similar price 

problems associated with qualifying facilities, Congress included a provision in the 2005 Energy 

Policy Act allowing utilities an opportunity to apply for and receive a waiver from FERC for the 

“must purchase” requirement under certain conditions (P.L. 109-58; 119 Stat. 967-970; § 1253). 

Regional Reliability Entities and NERC 

 Prior to the passage of the Energy Policy Act of 2005, regional reliability entities and the 

North American Electric Reliability Council operated in relative obscurity, creating voluntary 

reliability standards for the electric utility industry and consulting with Congress and FERC on 

reliability issues.  The Act changed this, as reliability became a major issue after the blackout.  

No longer would reliability standards be voluntary; instead the reliability entities and NERC 

were supposed to work closely with FERC to establish mandatory reliability standards with 

associated punishments for violations (P.L. 109-58; 119 Stat. 941- 946; §1211; §215).  

Additionally, the Act created an ERO to create and enforce the mandatory standards, and NERC 

applied to FERC and received the designation as the ERO (Federal Energy Regulatory 

Commission, 2014).  In this role NERC creates the standards, which then FERC must approve; 

once approved NERC must enforce them, with FERC as a regulatory backstop. 

Regional Transmission Organizations and Independent System Operators 

 Prior to the transition to wholesale markets, transmission decisions were made largely by 

the same utility that generated the electricity in the first place.  However, wholesale market 

restructuring made this process far more complicated as transmission-based utilities became 

separate entities from the generators that supplied the electricity.  Such a bifurcation meant that 

someone had to manage day-to-day transmission access.  Initially, FERC encouraged the 

development of what it called regional transmission groups (RTGs) for this purpose.  However, it 

would appear that RTGs were replaced by independent system operators (ISOs).  FERC 

determined that ISOs did not have a large enough geographic reach to maximize efficiency.  As a 

result, FERC adopted Order No. 2000, strongly suggesting that all utilities should join a regional 

transmission organization (RTOs) to maximize regional transmission efficiency (Federal Energy 

Regulatory Commission, 2000p).  Congress evidently agreed with the need for RTOs and ISOs, 
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including a provision in the Energy Policy Act of 2005 to encourage their further development 

(P.L. 109-58; 119 Stat. 955-960; §§1231-1233). 

Other State and Federal Agencies 

 Throughout its history FERC has had difficulties creating and maintaining productive 

relationships with other state and federal agencies.  FERC, due in part to its statutory mission, 

often finds itself in conflict with other agencies.  Such conflict is likely to continue, since the 

Commission must help enforce reliability standards for transmission systems.206   

Exempt Wholesale and Other Stand-Alone Generators 

 Exempt wholesale and other stand-alone generators existed because of the transition to 

competitive wholesale electricity markets.  The Energy Policy Act’s repeal of PUHCA might 

have meant that stand-alone generators no longer had to receive a waiver from being classified as 

utilities.  Yet, it was less clear what the Act would mean for such facilities over the long term.  

The Act was not designed to roll back wholesale competition, but to prevent some of the 

problems arising from the initial attempts at producing such competition.  In this process FERC 

was supposed to help enforce mandatory reliability standards to prevent blackouts, ensure 

transmission siting and access to allow for wholesale competition, and prevent and punish 

market abuses like those that resulted in the California electricity crisis (P.L. 109-58; 119 Stat. 

601-602; Title XII-Electricity).  There clearly seemed to be a future for wholesale generators but 

what that future would be remained ambiguous as some states suspended market competition, 

lessening but not eliminating the need for such generators.207 

Patterns 

Performance 

 As problems began to develop with wholesale market restructuring, the average 

performance of private electric utilities throughout the country declined.  Evidence appeared in 

increases in the average national nominal retail electricity rates beginning in 2000, corresponding 

206  For example, such standards include vegetation management requirements; trees and other 
greenery must be kept a certain distance from transmission lines to avoid the potential for a 
power outage.  One could anticipate conflicts with the U.S. Forest Service, other federal 
agencies, and state environmental agencies over the need and how far to cut back such greenery. 
 
207  In the immediate aftermath of the Act’s passage, much of the construction seemed to be 
occurring among the utilities themselves, suggesting that they saw greater benefits than the 
stand-alone generators did.  
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with the start of the California electricity crisis (Table 4; U.S. Energy Information 

Administration, 2012).  Signs that FERC might be able to turn the situation around were the 

decreases in both real and nominal rates in 2002.  The situation took another turn for the worse 

after the Northeast blackout, and never really seemed to recover as nominal rates increased every 

year since (U.S. Energy Information Administration, 2012). 

 Relatedly, the debt-to-equity ratios for private electric utilities (Table 28) began to 

decline in 2000 (U.S. Energy Information Administration, 2002, p. 35), and net operating 

incomes for utilities experienced a major drop (Table 29; U.S. Energy Information 

Administration, 2011, p. 68).  Although net operating incomes rebounded in 2001, they gradually 

decreased through 2006 (p. 68).  Finally, there was also a substantial decline in the percentage of 

utilities with an A- or better bond rating between 1995 and 2007 (Table 30; McDermott, 2012, p. 

20; Congressional Research Service, 1991, p. 77; U.S. Energy Information Administration, 1991, 

p. 590; 1996b, p. 555). 

Congressional Response  

 Congress became concerned with the problems associated with the transition to 

competitive wholesale markets even before the California electricity crisis occurred.  Although 

Congress seemed gridlocked over how to address the difficulties, the number of bills referencing 

FERC spiked in 2001 in response to the California debacle.  In 2002 retail rates began to decline, 

and the number of bills decreased as well.  However, the amount of legislation moved upward 

the following year in part in response to the Northeast blackout of 2003.  Finally, the Energy 

Policy Act of 2005 became law in 2005. 

FERC Reaction 

 FERC’s initial response to the complexity of transitioning to competitive wholesale 

markets was to issue nearly twice as many formal decisions in 2000 for electric utilities as it had 

in 1994.  At the same time, the Agency began to see potential problems arising from wholesale 

markets, and on several occasions officials testified before Congress asking for statutory changes 

designed to clarify and change elements of restructuring.  Over time, the Commission evidently 

was able to get the attention of some lawmakers, resulting in the introduction of more bills and 

more hearings.  However, Congress did not act for many years, leaving FERC to do what it could 

to prevent problems. 
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 The transition also blurred the regulatory boundaries between the federal and state 

governments.  At first, the Commission exercised “comity,” deferring to the states when 

jurisdiction overlapped and the states had legitimate claims to exercise jurisdiction in particular 

cases.  This approach put FERC into a reactive posture and in part explains its tardy response to 

the California electricity crisis.  Once the Agency did react to the crisis, it did so by issuing fewer 

industry-wide orders and opinions in 2001 and more formal decisions, many of which targeted 

problems in California.  As FERC worked to end the crisis, numerous congressional hearings 

blamed the Agency for reacting so slowly. 

 It appeared that the Commission was helping improve overall conditions for utilities 

when the Northeast blackout happened.  Once again FERC asked Congress for legislation 

addressing the difficulties with restructuring that created higher rates and reliability problems.  

The Energy Policy Act of 2005 gave FERC much of the authority it had requested.  FERC took 

its new charge seriously and substantially increased the number of industry-wide orders in 2005 

and 2006 as it implemented the new Act’s provisions. 

Conclusion 

 The Energy Policy Act of 1992 included provisions designed to further encourage the 

development of wholesale electricity competition, premised on the notion that doing so would 

lower rates and improve reliability.  In the process legislators opened the door to problems for 

the electric utility industry because they did not address how the new system should be governed, 

resulting in higher rates and reliability troubles.  This placed FERC in a nebulous situation where 

it had to figure how to make this new system work; in the process it chose to exercise comity 

with the states.  FERC persistently asked Congress for new legislation to resolve many of the 

concerns related to wholesale competition.  Such legislation was not forthcoming and did not 

occur until after the Midwest price spike, the California electricity crisis, and the Northeast 

blackout of 2003.  By the time Congress did act, utilities throughout the country were in serious 

financial decline, FERC’s reputation had been seriously damaged, and many states chose not to 

transition to competitive wholesale markets. 

 Part of the problem may have been that none of the crises, aside from the financial 

decline of electric utilities, had a national impact.  Instead, the crises were regional in nature, 

making it less likely that Congress would act than if the crises had been national.  Much of the 

country seemed insulated from these difficulties due to the regional characteristics of the grid 
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systems, making it less likely that legislators from unaffected areas would feel compelled to act.  

As a result, congressional action was thwarted as partisan, ideological, and regional differences 

overrode any sense that something needed to be done.  A national crisis, such as stagflation in 

the 1970s, may well have pushed Congress to act sooner. 

 Unlike the era of stagflation and the perceived energy crisis of the Gulf War presented in 

chapters 5 and 6, many of the difficulties of the market restructuring period were defined by 

regional crises rather than at least a perceived national crisis.  It was not until the mid-2000s that 

it became clear that the transition to wholesale competition was having a severe negative 

financial impact on electric utilities nationally, forcing Congress to finally act.  In chapter 8, I 

will use the conceptual framework to explain how and why Congress and FERC reacted the way 

they did to periods of stability both for the electric utility industry and for the Agency and to 

explore how each institution acted in response to the different crises.  Moreover, I will link the 

different periods of regulatory crisis together as each crisis and responses to them seemed to 

serve as a catalyst to the next. 
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Chapter 8 

Conclusion 

 The primary purpose of this study was to explore whether, how, and why the Federal 

Energy Regulatory Commission changed its regulatory approach to private electric utilities 

between October 1, 1977 when it began operating and December 31, 2006, one year after 

Congress adopted the last major piece of private electric utility-related legislation.  I contended 

that most of FERC’s significant regulatory changes for electric utilities occurred after Congress 

responded to a crisis or a perceived crisis.208  Members of Congress generally preferred to avoid 

passing private electric utility-related legislation unless there was at least a perceived crisis; even 

when they acted, the legislation often involved procedural rather than comprehensive or 

substantive changes.  Part of this response pattern was related to Congress’s institutional 

structure, which limited and shaped how legislators responded to different policy areas.  Other 

factors that influenced legislative (in)action were the complex and contentious nature of the 

private electric utility policy environment and the information asymmetry problems legislators 

confronted in such a setting.  Meanwhile, FERC was constrained in its ability to regulate utilities 

by its own institutional structure, congressional actions, presidential appointments and oversight, 

federal court decisions, and the larger regulatory structure within which the Agency was 

embedded. 

This chapter reviews the federal administrative changes that occurred absent at least a 

perceived crisis and those that resulted from at least a perceived crisis.  It then highlights the 

processes of crisis response, examining the period of stagflation, the perceived energy crisis due 

to the first Gulf War, the period of crisis due to market restructuring problems and it summarizes 

how the elements of the conceptual framework fit together.  The chapter ends by highlighting the 

contributions that the study makes to regulatory scholarship and suggests areas worthy of future 

research. 

208  Instead of providing a general definition for a crisis in this study, I chose instead to highlight 
data points that suggest potentially the existence of an actual crisis for private electric utilities 
including higher retail electricity rates and oil prices, as well as deteriorating debt-to-equity 
ratios, net operating incomes, and bond ratings.  However, I did not rely on just those data 
points; I also searched for the description of an event or a period of time as a crisis in academic 
literature and congressional documents.  Such a description helps to identify both real crises and 
perceived crises that were the subject of this study, as it would appear that a crisis to some extent 
is in the eye of the beholder as perception seems to matter a great deal.      
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Administrative Changes in the Absence of Crisis 

Activity at FERC 

When no crisis was present FERC engaged mostly in incremental regulatory changes.  

These changes included administrative orders that made subtle alterations in procedures.  Such 

alterations involved orders delegating more authority to office directors, administrative law 

judges, and other personnel at FERC.  Moreover, the Agency sometimes issued orders in non-

crisis periods that changed fees and charges placed for various administrative activities.  

Additionally, the Commission often changed either how forms had to be filed or the types of 

information requested. 

At the same time, FERC handled cases brought before it where one party in the electric 

utility industry regulatory system challenged actions taken by another party, sometimes leading 

to the issuance of industry-wide opinions.  Typically, in a period free of crisis, the number of 

such cases was small, and they generally involved questions about either transmission or 

wholesale rates. 

During periods of relative calm, the Commission’s formal decision docket focused most 

on rate cases of varying types, although the number and percentage of such cases decreased or 

stabilized compared to other decision types.  The docket also included more merger and 

acquisition decisions, while the number and percentage of cases about the assumption of debt or 

issuance of securities remained stable.  These periods also produced fewer electric utility-related 

decisions compared to other types of decisions FERC made.  Moreover, more of the formal 

decisions were delegated to the office directors. 

Congressional Activity 

 In periods of relative calm, legislators tended to introduce few bills directly referencing 

FERC and generally did not hold many hearings on matters related to private electric utilities.  

For utilities such times meant stable or improving debt-to-equity ratios, net operating incomes, 

and bond ratings.  Members focused on the price of imported crude oil and the average national 

U.S. retail electricity rate as measures of how well or how poorly electric utilities performed.  

However, appropriations for FERC often did not reflect whether utilities or regulators confronted 

crises, though Congress appropriated more money for FERC when the Agency suffered from 

internal struggles. 

Administrative Changes in Response to Crisis 
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Congressional Activity 

 Congressional activity began to increase at the first sign of a utility-related crisis.  

Committee and subcommittee chairs held hearings focused on the problems, and representatives 

from FERC often were called to testify.  If the committee or sub-committee chair considered the 

problem to be significant, FERC commissioners appeared rather than lower level staff members.  

At the hearings individual legislators typically demanded immediate Commission action to 

remedy or mitigate the crisis.   

As the crisis took hold members began to introduce legislation designed to fix whatever 

they perceived the problems to be; such legislation rarely passed and little was considered 

outside of a committee or subcommittee.  Meanwhile, the number of bills introduced in both the 

House and Senate grew as the crisis reached its peak; the number of bills introduced to address a 

crisis appeared to be a lagging indicator of what had happened.  It often took years before a 

consensus formed in Congress allowing for the passage of legislation designed to address a 

crisis. 

 Once a consensus was reached, members often passed legislation that made procedural 

changes either to FERC or to the regulatory system itself.  Yet, the results also suggest that 

Congress was bolder in some of the changes it made in legislation adopted in 1978, 1992, and 

2005. 

FERC Activity 

 As a crisis commenced, FERC experienced a corresponding rise in the number and 

percentage of formal docketed electric utility-related cases; in particular this increase reflected 

rate decisions and formal filings where one actor in the regulatory environment challenged 

actions taken by another.  In addition, administrative law judges or the Commission itself 

handled most of the decisions that resulted from the crisis.  FERC had to wait for congressional 

action before issuing orders that fundamentally altered how the electric utility system operated or 

how the regulatory system worked.  The Commission typically did not issue opinions addressing 

matters related to a crisis until a year or more after the crisis began.  Although it is harder to 

document, FERC also could have responded to a crisis through informal decision making, which 

took place more quickly than formal decision making.  However, these kinds of decisions were 

limited primarily to routine and uncontested matters, which the staff handled. 
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 Immediately after Congress passed a new law expanding FERC’s authority, the Agency 

could begin to act.  It did so after the passage of PURPA, the Energy Policy Act of 1992, and the 

Energy Policy Act of 2005 by issuing orders over several years designed to implement 

provisions of the statutes.  Years could be required to write such orders because of the 

complexity involved.  Moreover, after the passage of PURPA and congressional complaints 

about electricity rates, the Agency began issuing orders to limit the use of construction and fuel 

clauses to allow utilities to charge higher wholesale electricity rates.  Similarly, the passage of 

PURPA encouraged FERC to issue a number of orders changing the filing requirements for 

interlocking directorates.   

Emboldened by expanding regulatory authority provided in statute and the crisis-induced 

need to act, FERC made other important regulatory changes.  For example, in an effort to placate 

congressional complaints about the length of time it took for the Commission to respond to rate 

cases, FERC issued orders to create a more streamlined and quicker generic ratemaking process.  

It reacted to the California electricity crisis by issuing stricter accounting and financial reporting 

rules to deal with the financial malfeasance of companies like Enron.  FERC responded to the 

terrorist attacks of September 11, 2001 by creating rules to limit who could gain access to 

sensitive energy information. 

Processes of Crisis Response 

 This study examined all of the crises that took place between FERC’s creation in 1977 

and 2006.  The process of congressional response to a crisis or perceived crisis served as a 

mechanism leading FERC to change comprehensively how it regulated private electric utilities.  

In the absence of a crisis and an associated statutory response, the Commission resorted to more 

incremental changes.  FERC’s approach of making small regulatory changes followed by a 

sudden burst of orders in reaction to legislation addressing a crisis resembled dynamics 

punctuated equilibrium theory examines.  Also as expected, most of the orders FERC issued in 

response to legislation tended to occur within five or six years of the passage of a statute; even 

so, on occasion FERC issued orders that addressed matters relevant to legislation adopted a 

decade or more earlier.   

Crises 
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 The dynamics of FERC decision making varied to some extent by crisis.  To review how 

this affected the Commission’s decision making, I applied the elements of the conceptual 

framework to each case. 

Stagflation.  Stagflation, from 1977 to 1982, was both a constituency and a regulatory crisis, 

involving increasing electricity rates for consumers and regulatory problems for regulators.  

National in size, it had been occurring for about seven years by 1977 when Congress finally 

acted.  Due to the type, size, and scope of the stagflation crisis, the period of stagflation served as 

a punctuating event forcing a legislative response.  Its first step, as predicted by operating room 

politics, was to pass procedural changes in the Department of Energy Organization Act, which 

created the Energy Department and reorganized the FPC into FERC.   

The Public Utility Regulatory Policies Act went beyond procedural changes, it was 

designed to make comprehensive changes both in the structure of private electric utilities and in 

how utilities were regulated to promote competition among wholesale electricity generators.  The 

object of the statute was to move slowly from vertically integrated utility monopolies, which had 

difficulty operating in an economy permeated by stagflation, toward a more decentralized, less 

expensive to build, and environmentally friendlier approach to power generation through 

cogeneration and small power production.  From a process theory perspective this new approach 

meant that legislators were no longer locked-in to existing regulatory arrangements.  FERC 

reacted by issuing a number of orders to implement PURPA.  Numerous opinions also related to 

rates more generally and the formal docket for office directors increased substantially as 

cogenerators and small power producers sought and received the qualifying facility status 

designation under PURPA.   

Ultimately, the era of stagflation ended, resulting in a period of federal regulatory 

consolidation and the establishment of a new regulatory equilibrium late in the Reagan 

administration, marked by lower oil and electricity prices and a corresponding decline in the 

formal docketed decision case load of administrative law judges and the Commission. 

Gulf War and the Energy “Crisis.”  For legislators the period of stagflation was traumatic, and 

they were on the lookout for the potential of another energy-driven economic crisis.  In process 

theory terms, stagflation was an event that influenced future policy choices and outcomes.  Many 

members of Congress were convinced that the Gulf War would produce higher prices and 

unemployment if they did not act; yet economic data suggested that at least for electric utilities 
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no economic crisis existed.  Contrary to my expectations, Congress passed the Energy Policy Act 

of 1992 even after the threat of such a crisis had passed, and oil prices declined with the war’s 

end in early 1991. 

 The Act built on many of the concepts contained in PURPA; in particular the 1992 

legislation promoted even more competition among wholesale electricity generators.  

Comprehensive provisions in the statute sought to encourage the states to engage in wholesale 

electricity market restructuring, though it left it up to the states to decide whether they did so.  

States that opted for wholesale competition required utilities to divest either generation or 

transmission assets as the object was to do away with the old natural monopoly structure for 

private electric utilities; instead different companies would own the generation and transmission 

facilities.  A majority of the states chose not to move to competitive wholesale electricity 

markets, evidently locked-in to the pre-existing utility system, much as process theory would 

suggest. 

Transitioning to wholesale competition brought with it two elements that proved to be 

highly problematic.  First, not only did state government officials decide if they wanted to 

restructure, but they also established many of the rules to be applied to the new wholesale 

markets.  The latter point created many difficulties, particularly in California.  Second, 

restructuring blurred the regulatory boundaries, creating underlap between the states and FERC.  

Initially FERC exercised comity, deferring to state regulatory choices; however, as regulatory 

failures and associated criticism of the Commission mounted, the Agency became more 

proactive and less deferential, much to the dismay of the restructured states. 

Throughout the entire period FERC issued a number of orders to implement the Energy 

Policy Act and to encourage more states and utilities to participate in the emerging wholesale 

electricity marketplace.  Although opinions related to the transition to wholesale competition did 

not increase significantly, the number of informal rate cases the Commission decided rose 

dramatically.  Moreover, restructuring seemed to push more of FERC’s formal decision making 

back to the Commission. 

California Electricity Crisis and 2003 Northeast Blackout.  By the late 1990s it was clear that 

something had gone terribly wrong with the transition to wholesale markets in the states that had 

chosen to do so.  Members of Congress realized problems were developing; each year 

throughout the late 1990s, they steadily introduced more bills and held more hearings to try and 
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figure out what was going on and how to fix it.  The California crisis and the 2003 blackout were 

in some ways symptomatic of some of the larger problems associated with the wholesale market 

transition.  Contrary to expectations among legislators when they passed the Energy Policy Act 

of 1992, wholesale competition seemed to produce greater volatility in electric rates and more 

reliability problems.   

Unfortunately for consumers and utilities alike, the California crisis and the blackout 

were regional crises limited to specific regions of the country, like the Midwest price spike 

before them; as the conceptual framework predicted, Congress did not act.  These crises were at 

their roots regulatory in nature.  Because of blurred regulatory boundaries, the transition to 

competitive wholesale electricity markets made accountability for problems more difficult to 

assign, though in hearings legislators tended to blame FERC for the restructuring failures.  These 

also were constituency crises, affecting electricity rates and service for consumers.  Of course, 

any legislative response to the crises probably would not have occurred at least until the mid-

2000s as problems only became readily apparent in the late 1990s. 

A punctuating event was required to overcome gridlock in Congress over how to resolve 

the crises and other problems associated with competition.  Meanwhile, FERC had to act.  It 

issued largely incremental orders at the industry level, designed to tighten existing rules on the 

transition to wholesale markets and accounting practices to address malfeasance by wholesale 

power marketers.  Meanwhile, the Agency turned much of its focus to issuing company-specific 

orders to mitigate or resolve the problems occurring in the California market; as a result the size 

of the Commission’s formal decision docket grew nearly exponentially.  Opinions also grew as 

California utilities filed more challenges over their treatment by wholesale power marketers.  To 

address the underlying causes of these crises, however, FERC needed Congress to act so the 

Agency could make comprehensive regulatory changes. 

Coinciding with, and perhaps related to, the crises, the prices of both oil and electricity 

began to rise, sure signs that financial problem would follow for private electric utilities.  By 

about 2003 nearly the entire private electric utility industry was in financial free fall as measured 

by deteriorating debt-to-equity ratios, declining net operating incomes, and collapsing bond 

ratings for most utilities.  Now there was a national crisis Congress would have to respond to.  

To provide further impetus, the Northeast blackout happened at about the same time.  Finally, in 

Congress passed the Energy Policy Act of 2005, expanding the Commission’s authority in many 
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important ways.  By the end of 2006 FERC had issued numerous industry-wide orders designed 

to implement various provisions in the Act, culminating in comprehensive regulatory changes.  

Once again punctuated equilibrium theory can help explain such sweeping regulatory changes.  

Meanwhile, consistent with process theory, states grew more reluctant to restructure, as the 

failures of the newer regulatory approach made overcoming lock-in to the pre-existing and 

seemingly more stable regulatory system nearly impossible. 

Integrating Elements of the Conceptual Framework 

 Based upon the findings presented in this study, it was clear that Congress did not pass 

legislation addressing a crisis or a perceived crisis for private electric utilities unless the crisis 

was of a particular type (constituent), size (affecting most of the country), and scope (lasting for 

years).  When a crisis pushed Congress to act, the crisis acted as a punctuating event 

(Baumgartner & Jones, 1993).  Then, once a majority of members in Congress decided they 

needed to act and developed a consensus, their response(s) were constrained and informed by 

past public policy choices, failures, and successes consistent with concepts developed more fully 

in process theories, including path dependency (Langley, 2009; Pierson, 2000).  Moreover, 

congressional action(s) were limited further by information asymmetry problems: legislators 

lacked the expertise to make competent decisions about how utilities should be regulated 

(Fremeth & Holburn, 2012).  Operating room politics also was at play, limiting how members of 

Congress could act as the press frequently misreported the issues, citizens were factionalized, 

and legislators relied on bureaucrats to solve problems and receive most of the blame if things 

went wrong (Gormley, 1986).  Within this context, legislators often introduced bills that either 

had no chance of passage or simply made procedural changes to the existing regulatory system 

(Gormley, 1986). 

 Despite the nature of the policy environment for utilities, Congress acted at times to 

address problems with the electric utility regulatory system.  Consistent with punctuated 

equilibrium ideas (Baumgartner & Jones, 1993), a policy monopoly existed for private electric 

utility regulation prior to 1968; however, as chapter 3 reveals, the monopoly had declined 

dramatically.  In response to economic, environmental, and technology problems Congress acted, 

ending the policy monopoly and allowed new organizations like the Environmental Protection 

Agency to regulate aspects of the utility business.  As a result, Congress effectively -- whether by 

grand design or happenstance -- replaced the policy monopoly with a hybrid network (Hult & 

237 
 



Walcott, 1990) of competing actors and interests, some of whom acted as fire-alarms 

(McCubbins & Schwartz, 1984) for Congress.  These competing organizations provided even 

greater opportunity for venue shopping than had previously existed (e.g., the president, federal 

courts, Congress, and the state governments; Baumgartner & Jones, 1993). 

 Congress and President Carter added FERC in response to the stagflation crisis.  The 

findings here indicate that FERC like Congress was constrained in its ability to act; in the 

Agency’s case, however, the source of many of those constraints could be traced back to 

legislative actions.  In particular, FERC was created in a hybrid network where its powers could 

be checked by other governmental agencies, interests, and non-profit regulators, leading the 

Commission to often confront regulatory overlap and underlap (Volner, 1976).  Perhaps it is not 

surprising then that FERC tended to make small incremental regulatory changes when a crisis 

was not evident.  It seemed loathe to step on the regulatory toes of any of the other actors in the 

hybrid network, but tended to make much larger regulatory changes in reaction to a 

congressional response to a crisis, much as punctuated equilibrium would predict. 

 Ultimately, congressional reaction(s) to a crisis and FERC’s subsequent responses to 

Congress produced a new federal regulatory equilibrium until another crisis occurred 

(Baumgartner & Jones, 1993).                                 

Summary 

FERC only made comprehensive regulatory changes for private electric utilities if 

Congress first passed legislation in response to a crisis or a perceived crisis.  Otherwise, the 

Agency engaged in incremental regulatory changes.  This is consistent with punctuated 

equilibrium theory: periods of stability were marked by incremental regulatory changes by 

FERC, while Congress tended to disengage from policy making for private electric utilities 

because of institutional design constraints, the complexity and contentiousness of the policy 

environment, and information asymmetry problems.  At such times Congress also relied on fire-

alarm oversight.  During periods of crisis or perceived crisis, however, public pressure or the 

potential for such pressure compelled Congress to act. 

Although Congress tended to make procedural changes even in response to a crisis, 

comprehensive regulatory changes in PURPA and the Energy Policy Acts of 1992 and 2005 

suggest legislators will make comprehensive regulatory changes for private electric utilities 

when they believe they need to do so.  Yet, it is important to recall that Congress debated many 
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of these changes for years.  Moreover, consistent with operating room politics, crises tended to 

result in congressional hearings where members often placed much of the blame on FERC, even 

though the Agency’s ability to regulate electric utilities was limited to wholesale and interstate 

matters.   

Overall, it would appear that FERC did the best it could given the constraints placed upon 

it by Congress, the president, the federal courts, and other actors in the regulatory system in 

which the Agency was embedded.  Like other organizations, the Commission suffered through 

periods of mismanagement and scandal, but it generally did a good job of responding to 

congressional desires with limited resources in a highly contentious policy environment.   

Along the way, FERC engaged in a rolling decision making process with Congress in the 

aftermath of crises of particular types, sizes, and scopes.  Past policy choices and outcomes 

shaped congressional actions and FERC’s reactions.  Positive results from past regulatory 

choices tended to reinforce adherence to particular regulatory approaches especially for the 

states, while failures like the California crisis encouraged some states to revert to more 

successful regulatory approaches.  This resulted in ongoing variations among the states in the 

nature and extent of wholesale electricity competition.  As a result, the Commission was forced 

to navigate two different regulatory approaches for private electric utilities. 

Despite growing state opposition to wholesale competition because of its related 

regulatory failures, Congress continued to encourage FERC to develop mechanisms like 

Regional Transmission Organizations as a means of pushing more states and more utilities into 

wholesale electricity market competition.  Moreover, the Energy Policy Act of 2005 created 

backstop authority for FERC to site transmission lines, issue mandatory reliability standards, and 

form a non-profit Electric Reliability Organization, all of which were deemed necessary to 

continue to push for wholesale electricity competition even as a majority of the states rejected it.  

This placed FERC in the predicament of wearing the black hat attempting to force the states and 

utilities to engage in activities they chose not to. 

Contributions to Regulatory Scholarship 

 This study makes a number of contributions to existing scholarship on regulation.  First, 

despite the importance of electricity, few other studies focus on federal regulation of private 

electric utilities over time and how it has changed.  Much existing scholarship tends to focus on 

state-level regulation at particular points in time, but federal regulation arguably deserves more 
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attention, particularly in light of market restructuring.  Additionally, this study focuses on the 

relationship between FERC and Congress.  Scholars have explored the generic relationship 

between independent regulatory commissions and Congress.  Here, by examining the 

relationship between FERC and Congress, I provide both specific information about one such 

relationship and the basis for comparison with other congressional-regulatory ties.  Some of the 

findings presented in this case are likely applicable to other federal independent regulatory 

commissions and to other federal agencies, particularly those acting in policy environments 

characterized by operating room politics.  However, FERC has had a distinctive love-hate 

relationship with Congress that has affected how the Agency has been treated by some 

legislators.  This relationship has had an influence on legislation and the resulting regulatory 

authority the Commission has been given or in some cases had taken away by Congress over 

time.  Finally, this work brings attention to an area of regulation where significant issues and 

problems exist.  These concerns deserve serious debate, hopefully resulting in possible solutions. 

Concluding Comments 

It would be a mistake to conclude that the findings here are the final word on private 

electric utility regulation.  The regulatory environment for utilities is highly dynamic and 

continues to change as utilities develop new technologies and alter their methods of operation.  

Moreover, each of the entities with regulatory jurisdiction over utilities adjusts regulatory 

approaches to the industry in ways that affect both regulatory and industry arrangements.  The 

conceptual framework was designed to explain the regulatory changes made by FERC.  

Punctuated equilibrium and process theories with the inclusion of concepts like hybrid networks, 

operating room politics, and information asymmetry generally performed well.  Unfortunately, it 

is much more difficult to develop frameworks that help describe and explain dynamics at the 

state regulatory and utility levels.           

Future research might examine more explicitly the impact of different state public utility 

commissions and utilities on private electric utility regulation.  Operating room politics is a 

useful concept and an update to it would be extremely beneficial.  Another area where more 

research might be done is examining the role of the federal courts in shaping how and why 

FERC changed its regulatory approach to private electric utilities between 1977 and 2006.  

Among other research possibilities are reviewing the influence of different presidents on federal 

utility regulation and studying the variations among the states in the nature and extent of 
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wholesale electricity competition.  More work also needs to be done to reveal the effects of non-

profits like RTOs and NERC on regulatory outcomes for utilities.   

Lastly, an attempt needs to be made to re-evaluate the regulatory system for private 

electric utilities, perhaps replacing the two existing arrangements with a new approach.  The U.S. 

regulatory system for utilities is anything but straightforward or efficient, and it has been at least 

in part responsible for the ongoing financial decline of electric utilities throughout the country 

beginning in 2000.  Additionally, it has placed FERC in a difficult position because it has limited 

the Agency’s regulatory jurisdiction over private electric utilities in ways that are both 

inconsistent and unclear.  What the new system should look like I am unsure about; yet I believe 

the existing systems should be replaced with something else.  Without such changes we might 

wake up one day and find out that the lights will not come on. 
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Opinion No. 169: Kentucky Utilities Company, ER78-417-000 C.F.R. (1983h). 
Opinion No. 170: Ohio Edison Company; Ohio Power Company, ER78-490-000; ER80-

673-000 C.F.R. (1983i). 
Opinion No. 172: The Cleveland Electric Illuminating Company, ER83-138-001 (Phase 

I) C.F.R. (1983j). 
Opinion No. 175: Pacific Power & Light Company, E-7796-007 C.F.R. (1983k). 
Opinion No. 176: Pennsylvania Power and Light Company, ER82-493-000 and ER82-

494-000 C.F.R. § 54 P.U.R.4th 121 (1983l). 
Opinion No. 177: Arizona Public Service Company, ER81-179-006 (Phase I) C.F.R. 

(1983m). 
Opinion No. 184: Kentucky Utilities Company, ER81-267-000 and ER81-341-000 C.F.R. 

(1983n). 
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Opinion No. 185: Delmarva Power and Light Company, ER78-414-000 C.F.R. § 55 
P.U.R.4th 31 (1983o). 

Opinion No. 186: Wisconsin Electric Power Company, ER80-567-000 C.F.R. § 56 
P.U.R.4th 509 (1983p). 

Opinion No. 188: Kansas Gas and Electric Company, ER80-259-000, et al. C.F.R. 
(1983q). 

Opinion No. 189: Delmarva Power and Light Company, ER80-363-000 C.F.R. (1983r). 
Opinion No. 193: Arizona Public Service Company, ER81-179-000 (Phase II) C.F.R. 

(1983s). 
Opinion No. 194: Wisconsin Public Service Corporation, ER82-67-000 C.F.R. (1983t). 
Opinion No. 198: Southeastern Power Administration v. Kentucky Utilities Company, 

EL80-7-000 C.F.R. (1983u). 
Opinion No. 203: Public Service Company of New Mexico, et al., ER84-155-000 C.F.R. 

§ 58 P.U.R.4th 291 (1983v). 
Opinion No. 205: Union Electric Company and Missouri Edison Company, ER81-450-

000 and ER81-461 (consolidated) C.F.R. (1984b). 
Opinion No. 207: Alabama Power Company, ER83-369-003 C.F.R. (1984c). 
Opinion No. 211: Pennsylvania Power Company, ER81-779-005 (Phase I) C.F.R. 

(1984d). 
Opinion No. 219: Arizona Public Service Company, ER82-481-000 C.F.R. (1984e). 
Opinion No. 220: Utah Power & Light Company, ER82-211-000 C.F.R. (1984f). 
Opinion No. 231: New England Power Company, ER82-703-000 C.F.R. (1985b). 
Opinion No. 234: Middle South Energy, Inc., ERS2-616-000, ER82-616-005 through 

ER82-616-015, ER82-611-017 through ER82-611-024, and ER82-611-028 ERS2-
483-000, ER82-483-003 through ERS2-483-021, and ER82-483-024 C.F.R. 
(1985c). 

 Opinion No. 242: The Cleveland Electric Illuminating Company, ER83-138-000 (Phase 
II) C.F.R. (1985d). 

Opinion No. 246: State of Arkansas v. Middle South Utilities, Inc., ER81-428-000 and 
ER82-483-000 (Qualifying Facility Issues); Docket No. EL81-12-000 C.F.R. § 71 
P.U.R.4th 580 (1985e). 

Opinion No. 251: Pacific Gas and Electric Company, ER84-322-000 C.F.R. (1986c). 
Opinion No. 253: Kansas Power and Light Company, ER83-418-000 and ER84-188-000 

(Phases I and II) C.F.R. (1986d). 
Opinion No. 254: New York State Electric and Gas Corporation, ER82-410-000 C.F.R. 

(1986e). 
Opinion No. 255: Town of Highlands, N.C. v. Nantahala Power and Light Company, 

EL82-20-000 C.F.R. (1986f). 
Opinion No. 257: Holyoke Water Power Company and Holyoke Power and Electric 

Company, ER84-574-000 C.F.R. (1986g). 
Opinion No. 259: American Municipal Power - Ohio, Inc. and City of St. Mary's, Ohio v. 

Dayton Power and Light Company, EL81-14-002 C.F.R. (1986h). 
Opinion No. 341: Southern California Edison Company, ER86-316-001, EL86-21-001, 

ER86-332-002, ER86-334-002, ER87-69-001 and ER87-70-001 C.F.R. (1990a). 
Opinion No. 342: New England Power Pool, ER86-694-001 C.F.R. (1990b). 
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Opinion No. 345: Northern States Power Company (Wisconsin), ER88-72-000 C.F.R. 
(1990c). 

Opinion No. 346: Boston Edison Company, FA87-62-000 C.F.R. (1990d). 
Opinion No. 347: Southern California Edison Company, ER79-150-000 (Price Squeeze 

Phase) C.F.R. (1990e). 
Opinion No. 349: Opinion and order establishing just and reasonable rates, denying 

request for subpoena, accepting answers, denying motion to revise procedures, 
granting waivers as modified, denying requests for rehearing, and granting in part 
and denying in part rehearing, ER89-672-000 and ER89-672-001 C.F.R. (1990f). 

Opinion No. 350: Boston Edison Company, ER86-645-001, ER87-140-001, ER87-159-
001 and ER87-160-001 C.F.R. (1990g). 

Opinion No. 352: New England Power Company ER88-630-000, ER88-631-000 and 
ER89-38-000 (Phases I and II) C.F.R. (1990h). 

Opinion No. 356: Pacific Gas and Electric Company, ER89-49-000 and ER89-512-000 
C.F.R. (1990i). 

Opinion No. 359-A: Southern California Edison Company, ER82-427-007 and ER83-
301-001 C.F.R. (1991b). 

Opinion No. 361: Southern California Edison Company, ER84-75-007 (Phase II) C.F.R. 
(1991c). 

Opinion No. 362: Southern California Edison Company, ER84-75-000 (Phase I) C.F.R. 
(1991d). 

Opinion No. 366: Louisiana Power & Light Company, EL89-7-001 and FA86-63-001 
C.F.R. (1991e). 

Opinion No. 363-B: Blue Ridge Power Agency, Central Virginia Electric Cooperative, 
Inc., and Craig-Botetourt Electric Cooperative, Inc. v. Appalachian Power 
Company, EL89-53-003;  ER90-132-002; ER90-133-002 C.F.R. (1992b). 

Opinion No. 364-A: Northeast Utilities Service Company, EC90-10-004; ER90-143-004; 
ER90-144-004; ER90-145-004; EL90-9-004 C.F.R. (1992c). 

Opinion No. 370-A: Boston Edison Company, ER86-562-004 C.F.R. (1992d). 
Opinion No. 371: Metropolitan Edison Company, ER90-388-000; ER90-522-000 C.F.R. 

(1992e). 
Opinion No. 372: Cajun Electric Power Cooperative, Inc. v. Gulf States Utilities 

Company, EL87-51-000; EL87-51-001; ER88-477-000; ER88-477-001 C.F.R. 
(1992f). 

Opinion No. 373: Indiana & Michigan Municipal Distributors Association and City of 
Auburn, Indiana v. Indiana Michigan Power Company, EL88-1-003; ER88-31-
001; ER88-32-001 C.F.R. (1992g). 

Opinion No. 374: Canal Electric Company; Montaup Electric Company, Eastern Edison 
Company, Blackstone Valley Electric Company, ER90-245-000 (Phase II); ER90-
247-000 (Phase II) C.F.R. (1992h). 

Opinion No. 376: Boston Edison Company, ER87-122-001; ER87-232-001 C.F.R. 
(1992i). 

Opinion No. 377: Southern Company Services, Inc., ER89-48-000 C.F.R. (1992j). 
Opinion No. 379: New England Power Company, ER91-565-000 C.F.R. (1992k). 
Opinion No. 380: Kentucky Utilities Company, EL84-15-000 C.F.R. (1993b). 
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Opinion No. 382-A: Indiana and Michigan Distributors Association and City of Auburn, 
Indiana v. Indiana Michigan Power Company, EL88-1-005; ER88-31-004; ER88-
32-004 C.F.R. (1993c). 

Opinion No. 383: Northern States Power Company (Minnesota and Wisconsin), ER90-
349-000, ER90-406-000 and ER91-21-000 C.F.R. (1993d). 

Opinion No. 385: Entergy Services, Inc. and Gulf States Utilities Company, EC92-21-
000, ER92-806-000 and EL94-13-000 C.F.R. (1993e). 

Opinion No. 386: City of New Orleans, Louisiana v. Entergy Corporation, EL90-48-000 
and EL90-48-003 C.F.R. (1993f). 

Opinion No. 387: City of Bedford, Virginia; City of Danville, Virginia; City of 
Martinsville, Virginia; Town of Richlands, Virginia and Blue Ridge Power 
Agency, TX93-2-000 C.F.R. (1994a). 

Opinion No. 388: Cajun Electric Power Cooperative, Inc. v. Gulf States Utilities 
Company, EL89-44-002 C.F.R. (1994b). 

Opinion No. 389: Pacific Gas and Electric Company; Southern California Edison 
Company; San Diego Gas & Electric Company, ER92-595-000; ER92-596-000; 
ER92-626-000 C.F.R. (1994c). 

Opinion No. 390: Yankee Atomic Electric Company, ER92-592-000 C.F.R. (1994d). 
Opinion No. 442: American Electric Power Company, Central and South West 

Corporation, EC98-40-000, ER98-2770-000, ER98-2786-000 C.F.R. (2000a). 
Opinion No. 443: City of Freeport, New York v. Consolidated Edison Company of New 

York, EL99-58-000 C.F.R. (2000b). 
Opinion No. 444: San Diego Gas & Electric Company v. Public Service Company of 

New Mexico, EL97-54-000, EL99-21-000, EL00-56-000 C.F.R. (2000c). 
Opinion No. 445: Southern California Edison Company, ER97-2355-000, ER98-1261-

000, ER98-1685-000 C.F.R. (2000d). 
Opinion No. 446: System Energy Resources, Inc., ER95-1042-000 C.F.R. (2000e). 
Opinion No. 447: New York State Electric & Gas Corporation, ER97-2353-000, ER97-

2353-002 C.F.R. (2000f). 
Opinion No. 448: Niagara Mohawk Power Corporation, OA96-194-000 C.F.R. (2000g). 
Opinion No. 449: Connecticut Yankee Atomic Power Company, ER97-913-000 C.F.R. 

(2000h). 
Opinion No. 451: Rock County Electric Cooperative v. Wisconsin Power & Light 

Company, EL97-19-000 and SC97-3-000 C.F.R. (2001a). 
Opinion No. 452: City of Alma, Michigan, SC97-4-000 C.F.R. (2001b). 
Opinion No. 453: Midwest Independent Transmission System Operator, ER98-1438-000, 

ER98-1438-006, ER98-1438-007, ER01-479-000, ER01-479-001, EC98-24-000 
C.F.R. (2001c). 

Opinion No. 454: North Attleborough Electric Department v. New England Power 
Company, EL00-73-001 C.F.R. (2001d). 

Opinion No. 455: Wisconsin Electric Power Company, EL94-16-000; FA88-62-000 
C.F.R. (2002a). 

Opinion No. 456: Consumers Energy Company, OA96-77-000; ER97-1502-000; ER98-
1247-000 C.F.R. (2002b). 
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Opinion No. 457: Central Hudson Gas & Electric Corporation, ER97-1523-011; OA97-
470-010; ER97-4234-008; ER97-1523-018; OA97-470-017; ER97- 4234-015; 
ER97-1523-019; OA97-470-018; ER97-4234-016 C.F.R. (2002c). 

Opinion No. 458: Pacific Gas and Electric Company, ER97-2358-002; ER98-2351-001; 
ER97-2355-002; ER98-2322-000; ER97-2364-002; ER97-4235-002; ER98-497-
002; ER98-2371-000 C.F.R. (2002d). 

Opinion No. 459: Pacific Gas and Electric Company, ER00-2360-000; ER00-2360-001; 
ER00-2360-003 C.F.R. (2002e). 

Opinion No. 460: Arizona Public Service Company v. Idaho Power Company, EL99-44-
003; EL99-44-000; EL99-44-005 C.F.R. (2002f). 

Opinion No. 461: Village of Jackson Center, Ohio v. Dayton Power & Light Company, 
EL00-24-000 C.F.R. (2002g). 

Opinion No. 462: Northern Indiana Public Service Company, Inc., ER96-399-000 C.F.R. 
(2002h). 

Opinion No. 463: California Independent System Operator Corporation; Pacific Gas and 
Electric Company, ER01-313-000; ER01-313-001; ER01-424-000; ER01-424-
001 C.F.R. (2003a). 

Opinion No. 464: California Independent System Operator Corporation, ER98-997-000; 
ER98-997-002; ER98-1309-000; ER02-2297-001; ER02-2298-001 C.F.R. 
(2003b). 

Opinion No. 465: Sierra Pacific Power Company, ER99-28-003; EL99-38-002; ER99-
945-002 C.F.R. (2003c). 

Opinion No. 466: Pacific Gas and Electric Company, ER99-2326-000; EL99-68-000 
C.F.R. (2003d). 

Opinion No. 467: Suffolk County Electrical Agency, TX96-4-001 C.F.R. (2004a). 
Opinion No. 468: Louisiana Public Service Commission v. Entergy Corporation, EL00-

66-000; ER00-2854-000; EL95-33-002 C.F.R. (2004b). 
Opinion No. 469: Allegheny Power, ER02-136-004 C.F.R. (2004c). 
Opinion No. 470: Pacific Gas & Electric Company, ER03-409-001; ER03-666-001 

C.F.R. (2004d). 
Opinion No. 471: Northern California Power Agency v. Pacific Gas and Electric 

Company, ER01-2998-002; ER01-2998-003; ER02-358-002; ER02-358-003; 
EL02-64-002; EL02-64-003 C.F.R. (2004e). 

Opinion No. 472: New PJM Companies, ER03-262-010; ER03-262-009; ER03-262-013; 
EC98-40-008; ER98-2770-009; ER98-2786-009 C.F.R. (2004f). 

Opinion No. 473: Ameren Energy Generating Company, EC03-53-000; EC03-53-001 
C.F.R. (2004g). 

Opinion No. 474: Northeast Texas Electric Cooperative, EL01-73-002 C.F.R. (2004h). 
Opinion No. 475: East Texas Electric Cooperative, Inc. v. Central and South West 

Services, EL98-66-000 C.F.R. (2004i). 
Opinion No. 476: Consolidated Edison Company of New York v. Public Service Electric 

and Gas Company, EL02-23-000 C.F.R. (2004j). 
Opinion No. 477: Pacific Gas and Electric Company, ER00-565-001; ER00-565-007 

C.F.R. (2004k). 
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Opinion No. 478: California Independent System Operator, ER00-2019-006; ER00-2019-
012; ER00-2019-013; ER01-819-002; ER01-819-006; ER03-608-000; ER03-608-
004 C.F.R. (2004l). 

Opinion No. 479: City of Vernon, California v. California Independent System Operator, 
EL00-105-007; ER00-2019-007 C.F.R. (2005b). 

Opinion No. 480: Louisiana Public Service Commission v. Entergy Corporation, EL01-
88-001 C.F.R. (2005c). 

Opinion No. 482: Pacific Gas and Electric Company, ER03-409-000; EL05-35-000 
C.F.R. (2005d). 

Opinion No. 483: City of Anaheim, California, EL03-15-000; EL03-20-000 C.F.R. 
(2005e). 

Opinion No. 485: Entergy Services, Inc. and Entergy Power, ER03-583-000, ER03-583-
001, ER03-583-002; ER03-583-004; ER03-681-000; ER03-681-001; ER03-681-
003; ER03-682-000, ER03-682-001, ER03-682-002; ER03-681-004; ER03-744-
000, ER03-744-001 and ER03-744-002 C.F.R. (2006a). 

Opinion No. 487: Southern California Edison Company, ER02-2189-002; ER02-2189-
003 C.F.R. (2006b). 

Opinion No. 488: Arkansas Electric Cooperative Corporation v. Entergy Arkansas, 
EL05-15-001 C.F.R. (2006c). 

Opinion No. 489: Bangor Hydro-Electric Company, ER04-157-004; ER04-714-001 
C.F.R. (2006d). 

Opinion No. 490: Cabazon Wind Partners, LLC v. Southern California Edison Company, 
EL04-137-000; EL04-137-001 C.F.R. (2006e). 

Opinion No. 491: Old Dominion Electric Cooperative, EC05-1-000; EC05-1-001 C.F.R. 
(2006f). 

Opinion No. 492: Pacific Gas and Electric Company v. California Independent System 
Operator, ER04-835-000; EL04-103-000 C.F.R. (2006g). 

Federal Energy Regulatory Commission. Orders by Number and Year. 
Order No. 1: Providing for the continuation of functions vested in, or delegated to, the 

Federal Energy Regulatory Commission, 18 C.F.R. (1977e). 
Order No. 4: Exemption of certain emergency gas transportation arrangements during the 

coal emergency, 18 C.F.R. § 157.42 (1978k). 
Order No. 5: Amendments to uniform systems of accounts for public utilities and 

licensees, to regulations prescribing FPC Form No. 9, and to FPC Form Nos. 1, l-
F, 2, 2-A, and 9, concerning account 264, amortization reserve federal; Order 
adopting amendments to uniform systems of accounts for public utilities and 
licensees and related report forms, 18 C.F.R. § Parts 101, 104, 141, and 2607 
(1978l). 

Order No. 8: Establishment of rules relating to investigations, 18 C.F.R. § Part 1b 
(1978m). 

Order No. 22: Order denying petition by several utilities to limit the distribution of 
information collected on form 423 and terminating proposed rulemaking 
proceeding, RM77-2 C.F.R. § 141.61 (1979l). 

Order No. 32: Procedure for submission of settlement agreements, RM78-16 C.F.R. § 
Parts 1 and 2 (1979m). 
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Order No. 37: Determination of power plant design capacity, RM79-10 C.F.R. § Part 287 
(1979n). 

Order No. 38: Delegation of the Commission's authority to various staff and Office 
Directors, RM79-59 C.F.R. § Parts 1 and 3 (1979o). 

Order No. 39: Amendments to the notice requirements of the Federal Power Act, RM79-
61 C.F.R. § Parts 1 and 35 (1979p). 

Order No. 47: Rate of interest on amounts held subject to refund, RM77-22 C.F.R. § 
Parts 35, 154, 270,273, & 284 (1979q). 

Order No. 48: Part 200 — Collection of cost of service information under section 133 of 
the Public Utility Regulatory Policies Act of 1978, RM79-6 C.F.R. § 290. 404 & 
290. 603 (1979r). 

Order No. 61: Electric utility reporting on measures to implement conservation of natural 
resources, RM79-25 C.F.R. § 2.14 (1979s). 

Order No. 67: Public utility filing requirement under section 211 of the Public Utility 
Regulatory Policies Act of 1978, RM80-9 C.F.R. § 211 (1980u). 

Order No. 69: Final rule regarding the implementation of Section 210 of the Public 
Utility Regulatory Policies Act of 1978: Small power production and 
cogeneration facilities rates and exemptions, RM79-55 C.F.R. § 210 (1980v). 

Order No. 70: Final rule establishing requirements and procedures for a determination of 
qualifying facility status for small power production and cogeneration facilities, 
RM79-54 C.F.R. (1980w). 

Order No. 75: Filing requirements regarding interlocking positions under Section 211 of 
the Public Utility Regulatory Policies Act of 1978, RM80-9 C.F.R. (1980x). 

Order No. 76: Final rule under section 213 of the Public Utility Regulatory Policies Act 
of 1978: Exemptions of small conduit hydroelectric facilities from Part I of the 
Federal Power Act, RM79-35 C.F.R. § 213 (1980y). 

Order No. 77: Briefs on exceptions and briefs opposing exceptions-standard format and 
summary, RM80-51 C.F.R. § 207 (1980z). 

Order No. 84: Filing of rate schedules; regulations limiting percentage adders in electric 
rates for transmission services, RM79-29 C.F.R. § Part 35 (1980{). 

Order No. 91: Revised requirements for filing changes in electric rate schedules and for 
the preparation and submission of supporting data, RM79-64 C.F.R. (1980|). 

Order No. 104: Section 206(d) exemption for mechanical cogeneration facilities from the 
incremental pricing provisions of the Natural Gas Policy Act of 1978, RM80-62 
C.F.R. § 3301 et seq. (1980}). 

Order No. 106: Exemption from all or part of Part I of the Federal Power Act of small 
hydroelectric power projects with an installed capacity of 5 megawatts or less, 
RM80-65 C.F.R. (1980~). 

Order No. 135: Small power production and cogeneration facilities eligibility, rates and 
exemptions for qualifying and utility - owned geothermal small power production 
facilities, RM81-2 C.F.R. (1981n). 

Order No. 140: Public utility filing requirement; Order establishing format no. FERC 
561, annual report of interlocking positions, 81-26 C.F.R. (1981o). 

Order No. 144: Tax normalization for certain items reflecting timing differences in the 
recognition of expenses or revenues for ratemaking and income tax purposes, 
RM80-42 C.F.R. (1981p). 
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Order No. 147: Delegation of the Commission's authority to the Directors of Office of 
Electric Power Regulation, Office of the Chief Accountant, and Office of 
Pipeline and Producer Regulation, RM81-20 C.F.R. (1981q). 

Order No. 182: Revision of part 34-- Application for authorization of the issuance of 
securities or the assumption of liabilities, RM81-18 C.F.R. (1981r). 

Order No. 185: Regulations governing applications for license for minor water power 
projects 5 megawatts or less, RM81-10 C.F.R. (1981s). 

Order No. 200: Final rule to revise FERC form no. 1, annual report of electric utilities, 
licensees and others (class A and class B), RM80-55 C.F.R. (1982m). 

Order No. 201: Final rule to discontinue monthly power plant report: Form No. 4, RM82-
9 C.F.R. (1982n). 

Order No. 202: Requirements of part I of the Federal Power Act of certain categories of 
small hydroelectric power projects with an installed capacity of 5 megawatts or 
less, RM81-7 C.F.R. (1982o). 

Order No. 224: Delegation of authority, RM82-27-000 C.F.R. (1982p). 
Order No. 225: Revision of rules of practice and procedure to expedite trial-type 

hearings, RM78-22-000 C.F.R. (1982q). 
Order No. 231: Extension of filing date under Section 133 of PURPA, RM82-28-000 

C.F.R. (1982r). 
Order No. 255: Amendments to regulations governing case-by-case exemption from all 

or part of part I of the Federal Power Act for small hydroelectric projects with an 
installed capacity of 5 megawatts or less, RM82-2-000; RM82-2-001; RM82-2-
002; RM82-2-003 C.F.R. (1982s). 

Order No. 258: Revisions to the uniform system of accounts and regulations governing 
the presentation of records, RM81-4-000 C.F.R. (1982t). 

Order No. 264: Final rule to amend monthly report of cost and quality of fuels for 
electricity plants: Form No. 423, RM82-4-000 C.F.R. (1982u). 

Order No. 265: Discontinuance of Form No. 5, electric utility company monthly report, 
RM83-4-000 C.F.R. (1982v). 

Order No. 281: Extension of filing deadline date under Section 133 of PURPA, RM83-
49-000 C.F.R. (1983w). 

Order No. 282: Revision of form no. 12, power system statement, RM82-10-000 C.F.R. 
(1983x). 

Order No. 298: Construction work in progress for public utilities, RM81-38 C.F.R. 
(1983y). 

Order No. 303: Interpretation of authority to suspend initial rate schedules, RM83-21-000 
C.F.R. (1983z). 

Order No. 335: Revisions to regulations on retention of records by natural gas companies, 
public utilities, licensees, and oil pipeline companies, RM83-40-000 C.F.R. 
(1983{). 

Order No. 352: Treatment of purchased power in the fuel cost adjustment clause for 
electric utilities, RM83-62-000 C.F.R. (1983|). 

Order No. 353: Exemption from and revisions to procedures governing collection and 
reporting of information concerning cost of providing retail electric service, 
RM83-9-000 C.F.R. (1983}). 
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Order No. 374: Application for authority to hold interlocking positions requiring approval 
under Section 305(b) of the Federal Power Act, RM83-34-000 C.F.R. (1984g). 

Order No. 375: Rules of practice and procedure: Reconsideration of initial decision 
RM83-1-000 C.F.R. (1984h). 

Order No. 379: Annual charges for use of government dams and other structures under 
Part I of the Federal Power Act, RM83-13-000 C.F.R. (1984i). 

Order No. 388: Delegation to the Director of the Office of Hydropower Licensing and the 
Director of the Office of Electric Power Regulation, RM84-18-000 C.F.R. 
(1984j). 

Order No. 389: Generic determination of rate of return on common equity for electric 
utilities, RM80-36-000 C.F.R. (1984k). 

Order No. 395: Fees applicable to general activities, RM82-35-000 C.F.R. (1984l). 
Order No. 401: Final procedures for shortages of electric energy and capacity under 

Section 206 of the Public Utility Regulatory Policies Act of 1978, RM79-52-000 
C.F.R. § 206 (1984m). 

Order No. 418: Amendments to FERC Form No. 1, addition of rule requiring filing of 
Form No. EIA-714, and elimination of rule concerning FERC Form No. 12, 
RM85-12-000 C.F.R. (1985f). 

Order No. 419: Deletion of a 1987 filing requirement for FERC Form No. 80, RM85-14-
000 C.F.R. (1985g). 

Order No. 420: Generic determination on rate of return on common equity for public 
utilities, RM84-15-000 C.F.R. (1985h). 

Order No. 435: Fees applicable to electric utilities, cogenerators, and small power 
producers, RM82-38-000 C.F.R. (1985i). 

Order No. 442: Generic determination of rate of return on common equity for public 
utilities, RM85-19-000 C.F.R. (1985j). 

Order No. 446: Automatic authorization for holding certain positions that require 
Commission approval under Section 305 (B) of the Federal Power Act, RM83-63-
000 C.F.R. (1986i). 

Order No. 448: Construction work in progress -- anticompetitive implications, RM86-6-
000 C.F.R. (1986j). 

Order No. 458: Form EIA-767, steam-electric plant operation and design report and 
FERC Form No. 549-ST of self-implementing transportation reports, RM86-17-
000 C.F.R. (1986k). 

Order No. 461: Generic determination of rate of return on common equity for public 
utilities, RM86-12-000 C.F.R. (1986l). 

Order No. 518: Deletion of procedural regulations for transmission electricity to a foreign 
country and for emergency connection of facilities, RM89-18-000 C.F.R. (1990j). 

Order No. 521: Revision of formula for determining filing fees; Interim rule, RM90-2-
000 C.F.R. (1990k). 
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