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(ABSTRACT) 

Economists take an interest in property rights 

structures because of their importance in the definition of 

incentive structures. Fisheries have been analyzed as open 

access resources because they are not often orqanized around 

private property riqhts. The lack of private property rig'hts 

though should not be taken to imply unlimited access. There 

is a need to differentiate between situations in which an 

institutional structure supports a system of common property 

riqhts from those in which access to a resources is truly 

limited. 

In this ·study, a conceptual framework of the structure 

and workings of property riqhts to natural resources is 

developed. This includes a taxonomy o.f possible property 

riqhts structures that differentiates amonq types and 

deqrees of common and private property. The study then 

compares and contrasts the diff erinq views in the economics 

literature on the process by which property riqhts evolve. 

This conceptual framework is used to.develop a set of 

research question that will structure the inquiry about the 

evolution of property riqhts to a specific natural resource, 



the Chesapeake Bay oyster grounds. The conventional and 

Institutionalist per$pectives are related to fishery 

management policy and their differences assessed. The 

Institutionalist perspective is shown to raise questions 

about the historical development of property rights that 

would not be considered by conventional economists. 

The resulting research questions are used explain the 

economic history of the property rights to the Chesapeake 

Bay oyster grounds from 1607 to 1986. In Maryland and 

Virginia certain grounds of the Chesapeake Bay are reserved 

as a public oyster fishery, but, they have been regulated 

and managed by the states. In the history of the fishery, 

those who harvest from the public grounds have continually 

resisted the extension, or even encouragement of oyster 

cultivation on private leaseholds. The primary advocates of 

greater privatization of the bottoms have been economists 

and biologists. The governments of each state have chosen to 

maintain the commons in order to provide employment for 

watermen and to more widely distribute income among them. 

The results of a survey of Virginia's oyster harvesters 

are presented. These provide further insights for discussing 

the role of the watermen in the evolution of property 

rights, and help to form conclusions on the future of the 

fishery. This case study leads to the discussion of 

conclusions on the theory of the economics of property 

rights. 
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From whatever point of view we reqard the shell-fisheries of 
the United States, they present remarkable results. The food 
provided for people; the resources furnished aqriculture by 
use of the shell.s; the influence upon coast naviqation, 
which is so qreatly developed by them; the work provided for 
the poorer classes, &c. all claim the earnest attention of 
political economists. . 

Lt. P. DeBroca, 1862 



Chapter One 

Introduction 

1.1 The Economics of Property Rights 

The relationship of property· rights to economic 

behavior is of special importance to natural resource 

economists. Their research often focuses on the allocation 

of resources not sUbject to exclusive use rights, e.g. 

environmental quality, maripe resources and migratory 

wildlife. For most of its history, economic thought has only 

been concerned with private property resources. The natural 

resource economists then have had to consider how 

theoretical conclusions about economic 

the assumption that property is 

behavior differ when 

privately held is 

inappropriate. In the economic literature, this work was 

first reported by H. Scott Gordon in his conceptual analysis 

of a fishery when there are no restriction on access to the 

resource. The economic consequences of unlimited access to a 

resource were brought to the attention of natural scientists 

and.other social scientists by Garret Hardin. 

In most of the research that followed, economists 

followed Gordon and Hardin in assuminq that the only 

alternative to exclusive use rights is open access. In their 

analyses, they compare the results of an allocation when 

exclusive· use rights are assigned to the results when no 

rights assiqnment has been made. Ciriacy-Wantrup and Bishop 

demonstrated that, in the absence of exclusive use rights, 

other institutional arrangements may exist which restrict 

1 



2 

access to a resource. Open access then, is not the only 

alternative to a structure of private property rights. 

In the perspective of economists following in the 

tradition of the Institutionalists [Commons], exclusive use 

rights are themselves a particular type of institutional 

arrangement. They are a product of the collective decision-

making process. Property rights exist in a social context. 

They have meaning only when individuals are willing to 

forbear in their use of resources belonging to others. The 

assignment and respect for rights to exclude others from 

access to a resource or rights to be included among those 

with access constitute an institutional arrangement. 

As an institution of human creation, a property rights 

structure can be changed. As long as economists only 

consider the two prospects of open access· and private 

their analysis follows Gordon's. In comparing the property, 

state of an economy under each of these using standard 

criterion, economists typically conclude that a 

from open access to private property is desirable. 

welfare 

change 

Privatization is recommended as long as costs are no greater 

than the gains. By ass'Ullling a state of open access however, 

the economist ignores other possible institutional 

arrangements [for examples see, Agnello and Donnelley,· Bell, 

Christy]. 

Recently, research in the economics of property rights 

has expanded to include a search for an explanation for 

changes in the property rights structure [Anderson and Hill, 
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Buchanan, Commons, Demsetz, Samuels]. If resources realize 

different values under dif~erent property rights structure, 

do economic values have a role in determining the property 

rights structure? If so, how do they influence the 

collective decision-making process in which change is 

produced? Two competing theoretical explanations have been 

developed in economic thought, The Public Choice economists 

contend that change in property rights is primarily a 

function of differences in economic value [T. Anderson, 

Dahlman, Demsetz]. The Institutionalists take a broader 

perspective which allows for the inclusion of social and 

environmental forces [Commons, Galbraith, Norgaard, Samuels, 

Schmid]. 

The property rights structure to the oyster grounds of 

the Chesapeake Bay provides an interesting context in which 

to examine the economics of property rights. The oyster 

fishery of th~ Chesapeake Bay has come to be used in the 

economics literature as a classic example of an open access 

resource [Howe, NOVA, Tietenberg]. Economic analysis of the 

oyster fishery has always assumed .that the oyster grounds 

not under private lease are an open access resource [Agnello 

and Donnelley, Christy, Quittmeyer]. This ignores the 

historical development of institutional arrangements which 

limit access to the non-leased (public) grounds. Leased and 

public grounds not only co-exist; they often border each 

other. Are there sufficient differences in economic value 
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between adjoining grounds to explain differences in the 

property rights structure? If not, the Public Choice theory 

does not off er a sufficient explanation of how property 

rights structures change. 

Recent declines in oyster production and the search for 

new oyster fishery management policies makes this an 

opportune time for a study of the evolution of the property 

rights to the oyster grounds. A brief natural history of the 

Chesapeake Bay oyster and a description of its recent 

decline will help to set the context for this study in the 

economics of property rights. 

1.2 Natural History of the Chesapeake Bay Oyster 

1.2.1 Reproduction and Development 

The specie of oyster found in the Chesapeake Bay is 

Crassostrea virginica. This is the principle species of 

oysters found along the East Coast and in the Gulf of 

Mexico. They first develop as males, and then may change 

into females in later years. They reproduce by expelling 

sperm and eggs into the water column where fertilization 

occurs. Spawning requires water temperatures greater than 20 

degrees Celsius, 67 degrees Fahrenheit. This occurs from 

late spring through the summer·in the Chesapeake Bay. 

Larval development may last up to three weeks. During 

this time, the larvae are part of the free-swimminq zoo 

plankton feeding on phytoplankton. As they develop, a shell 

begins to grow and a foot appears. This foot enables the 

larvae to crawl about the substrate in search of as 
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attachment site. Finding a hard, clean surface, the larvae 

permanently cements itself to it and loses its foot. Failing 

to find a suitable surface, the larvae perish. Larvae will 

attach to almost any hard surface, but most often settle 

upon oyster shell. At this stage they are called spat. The 

process of attachment is called set of spatfall. Materials 

oyster attach to are known as cultch. Once attached, an 

oyster remains in the same place and matures (Burrell]. 

As successive generations of progeny settle upon the 

shells of their predecessors, oyster bars or shoals develop. 

These bars attract spat, becoming self-perpetuating natural 

oyster beds. Oyster bars were a navigation hazard in the 

eighteenth century in the Chesapeake Bay, often appearing 

above the waterline at low tide (Michel]. 

1.2.2 Growth and Feeding 

Oysters are benthic (bottom dwelling) filter feeders. 

They draw in plankton and other organic materials from the 

water column. Nutrient matter is ingested. Unsuitable 

material and the products of respiration are ejected. They 

only feed when the water temperature is at least 50 degrees 

Fahrenheit. Thus growth occurs only in the warmer months of 

the year and the oyster lies dormant during the colder 

months. The longer the temperature remains above 50 degrees, 

the faster oysters grow. In the Chesapeake Bay, they require 

three years to reach a market size of three inches (Haven et 

al.]. Along the Gulf Coast they may mature in two years. In 
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the colder waters of New England , this may take from four 

to five years [Burrell]. 

c. yirginica is an estuarine species of oyster which 

can tolerate a wide range of salinities. They can survive in 

waters where sal~nity ranges from 5 ppt (parts per thousand) 

to 35 ppt. Reproduction and growth however are inhibited at 

level less than 7.5 ppt. When heavy rains dump large 

quantities of fresh water into an estuarine system 

(freshets), salinity levels may drop below 5 ppt, resulting 

in heavy oyster mortality [Kennedy and Breisch]. 

Oysters can be found from the intertidal zone to depths 

of more than 30 feet. The condition of the bottom is 

important to oyster setting and growth. Heavy siltation of a· 

bed can smother the oysters. Even a thin layer of silt or 

sediment will inhibit settling, decreasing the size of the 

spatfall. Growth of the oyster is also affected by the 

density of the population. On crowded bars, oysters will 

grow slowly and may not attain m.arket size. The large 

spatfall producing the crowding however indicates that good 

environmental conditions exist for the settlement of larvae. 

Immature oysters transplanted from these grounds to less 

crowded suitable bottom will grow out to a marketable size 

in a year or two [Haven et al.] 

1.2.3 Disease, Parasites and Predators 

The diseases causing the heaviest mortality rates among 

Chesapeake Bay oysters are MSX (Minichinia nelsoni), Dermo 

(Dermocystidium marinum) and sso (Minichinia costalis). All 
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· of these pathoqens are active in waters where salinity 

exceeds 15 ppt. MSX appeared in the Chesapeake Bay in 1960. 
1 

It is the .most devastatinq of the diseases, leadinq to 

mortality rates of up to 70,'J>ercent in some areas of 

Virqinia. Infections occur between May and October [Haven et 

al.]. 

There are numerous predators of oyster. These include 

starfish, drum fish, and oyster drills. In the Chesapeake 

Bay, the two species of drills, Urosalpinx cinera and 

Eupleura· caudetta etteri, are the most destructive. These 

however cannot tolerate salinity levels below 15 ppt [Haven 

et al.]. 

1.2.4 Water Quality 

As a filter feeder, the oyster depends upon the quality 

of overlyinq waters for its nourishment. Thus, all those who 

harvest oysters, whether from private or public qrounds, 

share a common interest in the quality of water in the Bay. 

oyster qrowinq in waters polluted by sewaqe from publicly 

owned treatment works (POTW) around the Bay can become 

contaminated with human diseases. Toxic metals discharqed by 

industry are concentrated in the oyster as it feeds. Both of 

these events make oysters unfit for human consumption. 

Nearly half of all the public qrounds have·been closed to 

shellf ishinq by public health authorities because of 

pollution of the overlyinq waters by municipal sewaqe [Haven 

et al.]. The flow of pollutants in the water does not 
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respect private property boundaries in the grounds. ,Many of 

the private leaseholds have also been condemned and the 

harvest of oysters prohibited. Municipal sewage systems have 

been a persistent source of pollution since the beginning of 

this century. 

1.3 Decline of Chesapeake Bay Oyster Production 

The Chesapeake Bay has long been known as one of the 

world's most favorable environments for the production of 

oysters [Brooks, DeBroca, Smith]. It is a prolific producer 

of seafood because it is an estuary. Among the estuaries of 

the earth it is a pearl of great price. The Bay was formed 

10,000 years ago by the flooding of the Susquehana River 

valley. 
) 

It has a small mouth opening into the Atlantic Ocean 

at Hampton Roads. Five major tributaries, the Susquehana, 

Potomac, York, Rappahanock, and James rivers provide ninety 

percent of the flow of fresh water into the Bay. The mix of 

fresh and ocean waters creates a variety of salinity levels 

in the Bay that allow oysters, crabs and many other marine 

organisms to flourish. The rivers bring into the Bay 

nutrients washed down from surrounding forests and fields. 

These provide the basic building blocks of the Bay's 

expansive food web. 

The historical levels of oyster production in the 

Chesapeake Bay since 1880 are shown in Figure 1.1. 

Production in each individual state is also shown. This is 

compared to total u.s. landings for years since 1920. As can 
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be seen, the l880's were a boom time for the Chesapeake Bay 

oyster fishery.- Harvest levels increased rapidly ·as new 

oyster bars with · large populations·· of old oysters were 

discovered [Winslow]. Latent demand could be met as the 

development of .railroads made transportation of fresh 

oysters to new market. areas possible.· As this stock was 

depleted, .. the only oysters available. for harvest were those 

that had mature.d durinq the current year. Unrestricted 

harvestinq also damaqed settinq potential by removinq .the 

old shells to which mature oysters were attached. This 

destruction of the natural cultch reduced the productivity 

of the wild oyster population. 

The· oyster ~ndustry experienced gradual improvement in 

harvests after World War II following decades of poor 

harvests. Price increases du::t:"inq the war had encouraged 

qreater private planting of oysters. · continued high prices 

in the 1950's provided an incentive for the leasing of more 

private plantinq qrounds. This trend ended in 1960 with the 

appearance of MSX in the Bay. The harvest in Virginia has 

been reduced more by this disease than that in Maryland 

because Maryland's oyster qrounds.are in the less saline, 

northern part of the Bay. BY 1966, Maryland had surpassed 

Virqinia as a producer of oysters. Despite the lonq history 

of qradual decline in the first half of this century and the 

later spread of MSX, the Bay remained as the nation's 

primary supplier of oysters until 1976. Since then it has 

ranked second to the Gulf states in total oyster landings. 
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In 1977, 50.l million pounds of oysters, valued at 

$57.5 million were harvested in the United States. The Gulf 

states accounted for 39 percent of the production while 36 

percent were !anded in the.Chesapeake Bay states. Maryland 

was the predominate Bay state, with 26 percent of total u.s. 
landinqs, while Virqinia's harvest amounted to only 10 

percent of the total. Oysters were Maryland's most valuable 

seafood harvest, worth $14,353 1 000 at dockside. In Virqinia 

however, the dockside value of the 1977 harvest was only 

$5,581,000. This was second to blue crabs and only sliqhtly 

more than sea scallops. The fiqures for landinqs of market 

oysters in Virqinia since the Bay lost its status as the 

nation's primary producer are shown in Table 1.1. Table 1.2 

compares averaqe landinqs and the related standard deviation 

for the periods. 1950-1976 and 1977-1984. Averaqe annual 

landinqs in the later period a:t:"e only half of the previous 

period. 

T~e loss of national leadership in oyster production 

has increased public concern over appropriate strateqies for 

future manaqement of the fishery. This public concern for 

the Chesapeake Bay oyster industry is reflected in several · 

recent studies. The economic state of the industey has been 

assessed in several reports by the Joint Leqislative Audit 

and Review Commission of Virqinia [JLARC 1979, 

bioloqical status of the oyster qrounds was 

documented in reports by the Virqinia Institute 

1983]. The 

extensively 

of Marine 
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TABLE·1,.1 

VIRGINIA OYSTER LANDINGS, 1977-1984 

Year 

1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 

Landings 
in lbs. 

5,581,000 
.9,032,000 
9,863,000 
7,846,500 
6,316,000 
5,249,359 
4,192,217 
4,338,634 

source: Virginia.Marine Resources commission 

----------------------------------·---..---·----~------·--~--------·-

TABLE 1.2 

MEAN ANNUAL LANDINGS IN VIRGINIA· 

------------------------------------------------------------~---
Period 

1950-76 
1977~8~ 

Mean Annual Landings 
in lbs. 

13,346,090 
6,552,338 

standard 
Deviation 

6,178,500 
2,136,703 

------------------------------------------~---------------------

source: Virginia Marine Resources col1lm4ssion 
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Science [Haven et al.]. Legislation in 1984 requires that 

the Virginia Marine Resources Commission develop a 

management plan for the oyster fishery to replace the 

current body of oyster regulations included in statutory 

law. 

The future of the Chesapeake Bay oyster fishery will 

also depend upon improving water quality in the Bay and its 

tributaries. The deterioration of water quality in the Bay 

has recently been documented in the EPA's Chesapeake Bay 

Program Reports. These have brought attention to the 

importance of non-point sources (NPS) of pollution, . 
especially runoff from agricultural land. The contribution 

of NPS to nutrient enrichment and the increased extent and 

duration of periods of low dissolved oxygen have raised 

questions about the relationship of NPS pollutants to oyster 

productivity [Flanigan]. Virginia legislation known as the 

Ches~peake Bay initiatives appropriates funds both for 

active management of oyster grounds and control of 

agricultural runoff in order to improve water quality and 

increase oyster production. 

1.4 Property Riqhts to the Oyster Grounds of the Chesapeake 

Bay 

1.4.1 The Public Grounds 

Maryland and Virginia have historically reserved the 

bottoms on which oysters grow naturally as public grounds. 

Access to these grounds is managed by the state. By 

delimiting boundaries to sub-aqueous ground, property rights 



14 

to an oyster ·bed can be defined since adult oysters cannot 

move. Surveys of the Bay's bottoms were made in Virginia and 

Maryland around the turn of the century to locate the 

naturally occurring beds. These were then set aside as 

public grounds by the legislatures of each state. In 

Virginia, these are known as the Baylor grounds, after the 

Navy lieutenant who conducted the original survey. 

Harvesting on the public grounds is subject to 

limitations on season, gear and daily hours in both states. 

The open season runs from October 1 to March 31 in most 

areas. Watermen (as Bay fishermen are locally referred to) 

are restricted to the use of hand tongs on most parts of the 

commons. These are scissors-like devises consisting of two 

long poles with a toothed rake at the end of each. They 

originated with the Indians and their design has remained 

unchanged for over one hundred years. The waterman works the 

bottom from the side of his boat by opening and closing the 

tongs 

the 

until he feels that enough material has gathered 

basket formed when the poles are pulled together. 

in 

The 

tongs a.re then raised to the deck. The load is culled for 

market size oysters. In the deeper waters of Virginia, 

watermen are permitted to use mechanized tongs. These are 

known as patent tongs. 

Since 1979, dredging for oysters has been allowed in 

two special management areas of Virginia's Baylor grounds. 

In Maryland, skipjacks, sail powered craft, are allowed to 
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dredge along specific portions of the public bottoms. The 

dredge is a metal frame with teeth along its lower edge and 

a bag behind to catch oysters as it is pulled across the 

beds. Dredging is a much more capital intensive technology. 

The average product of labor on a dredge vessel is often 

five times greater than on a tong boat [Haven et al.]. See 

Figure 1.2 for illustrations of the different gear types. 

1.4.2 Prevalence of Private Cultivation in Virginia 

While both states reserve the naturally productive 

bottoms as public grounds, Virginia has encouraged the long-

term leasing of private property rights to the barren 

grounds _for the artificial cultivation of oysters. Since all 

the grounds where oysters set best are included in the 

public grounds, only the barren, usually muddy bottoms are 

available for lease. The leaseholder must invest in the 

establishment of a substrate to prevent the si.l ting over of 

his crop and usually must purchase immature oysters, known 

as seed, to plant on his ground. Since the owner can control 

the population· density, the growth rates on private 

leaseholds can exceed that on the natural grounds. Free of 

the legal limitations on harvesting gear and season, private 

planters use power craft to dredge their oyster beds when 

they think it most profitable to do so. 

Until 1977, most of Virginia's oysters were harvested 

from private grounds. '!'he high morta~ity rates due to the 

spread of MSX reduced the productivity of the leased grounds 

more so than on the public grounds because they are 
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primarily in the more shallow and saline waters. Production 

on Virginia's public and private grounds since 1960 is shown 

in Figure 1.3. Not only did MSX destroy the stock on their 

beds, but it is also suspected as the cause of the reduced 

productivity of the beds from which they get their seed 

[Haven et al.]. The high mortality rate because of MSX and 

the high price of seed continue to be problems for the 

private growers. Haven estimates that up to ninety percent 

of the leased grounds are no longer being cultivated [Haven 

et al.]. 

1.4.3 Maryland 

Programs for the enhancement of the public grounds 

predominate in Maryland~ The legal environment in Maryland 

has not been as conducive as in Virginia to leasing even the 

barren grounds. Leaseholders in Maryland are subject to 

limitations on acreage and gear use not imposed on planters 

in Virginia. State policy has instead concentrated on 

improving the productivity of the public grounds. While 

each state operates programs to replenish the substrate and 

the natural stock, Maryland has been the leader in these 

public activities. Maryland's public grounds have become in 

effect a state farm. The state manages them in the interest 

of the watermen much as the private planter in Virginia 

manages his beds. 

In both states, oyster shell is collected from 

processors and mined from large deposits of old, buried 

shell. The availability of additional cultch for the larvae 
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to attach to increases the number which are likely to set 

and mature-, to market size. Each state has a repletion 

program which involves the transplanting of this shell to 

increase production on the public grounds. In Maryland, an 

annual average of 6 million bushels of shell is planted on 

the public grounds. In Virginia, the annual plantings have 

varied from year to year, generally falling into a range of 

500,QOO to l.5 million bushels per year. 

Some parts of the Bay receive large settings of larvae. 

This however causes overcrowding and slows the growth of the 

oysters. The states therefore transplant immature oysters 

from these grounds, to areas better suited for rapid growth 

but which lack a sizable natural setting of larvae. These 

grounds are known as seed beds [Kennedy and Breisch]. Seed 

transplanting in Virginia however is minimal. Both states 

intensively shell seed producing areas to the benefit of 

both the public and private transplanting activities. Twenty 

years ago, Maryland began intensive shelling programs to 

create new seed producing areas because at the time the only 

existing seed beds were in the James Rivm: 

often prohibited the export of this seed to 

private planters. 

and Virginia 

protect its 

l.5 Economic Explanations for the Structure .of Property 

Rights to the Oyster Grounds of the Chesapeake Bay 

Gordon hypothesized that when access to a fishery is 

unrestricted fishing effort will be employed up to the point 

where the value of its average product equals its marginal 
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cost. The owner of a fishery however would limit employment 

of the variable input, effort, to the point at which the 

value of its marginal product equals its marginal cost, as 

he seeks to maximize the return he receives on the fixed 

factor of production, the current stock of fish. The fisher 

working in an open access fishery would continue to supply 

effort as long as the value of the average product of 

fishing effort exceeds its marginal cost. This dissipates 

the rent which would accrue to the fixed factor, and thereby 

constitutes economic overexploitation of the resource. 

The framework of Gordon's analysis has been used by 

economists to argue that if rights to all the oyster grounds 

were privately owned, then individuals, in pursuing their 

own self-interest will manage them so that the net monetary 

gain from resources devoted to oyster production and 

harvesting will be maximi.zed. overexploitation would thus be 

prevented [Agnello and Donnelley, Christy]. 

The possibility for some individuals to capture rents 

from common property resources has lead many economists to 

predict that open access will inevitably be restricted by an 

emergent structure-- of private property rights. They theorize 

that rent seeking individuals will work to have property 

rights changed [T. Anderson, Buchanan, Dahlman, Demsetz]. A 

literature in economic history has developed which traces 

the evolution of property rights from the open access to 

private ownership and explains these events as the 
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consequences of moves to attain economic efficiency in 

resource use [Anderson and Hill, Furubotn and Pejovich]. 

Agnello and Donnelley have claimed that the average 

product of labor on Virginia's privately leased grounds 

exceeds that from harvesting on public grounds in Virginia, 

Maryland and other southern states. They· point to · these 

results as evidence of the overexploitation of the oyster 

fishery on the public grounds. The financial gains attendant 

upon 

led 

privatization of the public grounds have not, 

to a change in the property rights structure 

Public Choice economists might predict they would. 

however 

as many 

Neither 

have the policy prescriptions of biologists and economists 

offered over the last 100 years advocating greater 

privatization of the bottoms been adopted [see for example 

Agnello and Donnelley, Brooks, Christy, Haven et al., 

Truitt]. Furthermore, none of the economic or biological 

studies of the Bay's oyster industry have addressed the 

problem of deteriorating water quality. Unlike oyster beds, 

water quality is not a tangible resource for which property 

rights can be defined. Collective efforts to control water 

quality will require some other management strategy. 

The maintenance and state management of the public 

grounds indicates that, in the absence of private property 

rights, alternative institutional arrangements may develop 

to control access to a resource. This supports the 

Institutionalist argument that the policy analyst should 

differentiate between situations in which an institutional 
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structure supports a system of common property rights from 

those in which open access to a resource is truly 

unrestrained. The existence of an institutional structure 

which limits access according to rules other than private 

property is properly defined legally as res .communes, 

whereas the absence of any property rights is res nulles 

[Ciriacy-Wantrup and Bishop]. 

The destruction of an op.en access resource is expected 

inevitable once changing economic conditions create a demand 

for it, if no management policy evolves for regulating 

exploitation. The Institutionalists contend that it is 

important for a policy analyst to distinguish between open 

access and types of common property when assessing 

management options to move away from open access conditions. 

Common property differs from open access in that entry 

is limited to members of a specified group. Ownership of the 

resource is held in common by a community. Those outside the 

group are not allowed to share in the use of the resource. 

What often appears to the outside observer to be open access 

may really involve access shared by a group of individual 

users accordinq to a series of commonly accepted rules 

[Runge]. The maintenance of common property institutions may 

be necessary for the continued provision of certain benefits 

to the community. For example, while the market value of a 

resource may be greater with private property rights, the 

total value of the resource to society may be less if 
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substantial non-market benefits .were generated when the 

resource was held in common. 

A change to private property may result in a larger 

financial return, but this might be concentrated among fewer 

individuals than when access is shared among many 

individuals. The income distribution with common property 

may be much preferred. for reasons of equity or because it is 

important to the economic structure of the community. 

Concern for income distribution is an example of a 

social value that the Institutionalists would want to 

include in an explanation of the evolution of property 

rights. The Institutionalist perspective also includes 

recognition of the reciprocal interaction of social and 

ecological systems in order to take account of the effects 

of environmental forces in analysis. Several economists have 

bequn to adopt the bioloqical concept of co-evolution in 

order to help explain economic chanqe [Bouldinq, Norqaard, 

1984a]. As Norqaard states the co-evolutionary view: 

Sociosystems and ecosystems are maintained through 
numerous f e.edbaek. mechanisms. Coevolution occurs 
when at least one feedback is changed and an 
onqoing reciprocal process is initiated. *** As 
man pushes an ecosystem to suit his own needs, he 
intervenes in some of the .nutrient cycles and 
disturbs some of the equi1ibrating mechanisms 
which had evolved within the system. 
Coevolutionary development occurs if the 
sociosystelll compensates for these losses to the 
natural system [p. 161]. 

One of the sociosystem's functions is the modification 

of the property rights structure. In the co-evolutionary 
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view, social and ecological systems coevolve in part through 

changes in the rights of individuals to use property. 

Changes in property rights are a necessary part of the 

process of coevolutionary development [Norgaard, 1984a]. 
I Thus it can be seen that some economists are beginning 

to search for explanations as to why the commons have 

survived in various forms, rather than continue to explain° 

why common property cannot and should not be maintained. 

1.6 Objectives of the Study 

1. To develop a conceptual framework of the structure 

and workings of property rights to natural resources. More 

specifically: 

(a) to develop a taxonomy of possible property rights 

structures that differentiates among types and degrees of 

common and private property; 

(b) to compare and contrast the differing views in the 
........ 

economics literature on the process by which property rights 

evolve; 

(c) to extend the traditional fisheries economics 

model to include economic returns that are earned in common 

property as well as private property structures; 

(d) to use the general conceptual framework to develop 

a set of research qUestion that will structure the inquiry 

about the evolution of property rights to the Chesapeake Bay 

oyster fishery. 

2. To apply the expanded fisheries economics model 

and the resulting research questions to explaining the 
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economic history of the property rights to the Chesapeake 

Bay oyster grounds from 1607 to 1986. 

3. 

expanded 

To empirically estimate key relationships of the 

fisheries economics model from primary and 

secondary data. 

4. To use the results of objectives two and three to: 

(a) predict the patterns of future change in the 

Virginia oyster fishery; 

(b) draw conclusions about the economic theory of the 

evolution of property rights. 

1.7 outline of the study 

In Chapter Two, the research methods used by 

Institutional economists are compared and contrasted with 

the methods used by conventional economists. The 

Institutionalist process of pattern modeling is described 

and its application in the study of the economics of 

property rights is discussed. 

In Chapter Three, an expanded taxonomy of property 

rights is presented. Common property is shown to include a 

variety of institutional arrangements. The public oyster 

grounds are shown to be a form of common property. 

In Chapter Four, the Public Choice and Institutionalist 

theories on the evolution of property rights are compared 

and contrasted. Conclusions from this exercise result in the 

development of a theoretical model of the evolution of 

property rights which is consistent with the taxonomy 
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presented in Chapter Three. . ', 

In Chapter Five, the conventional and Institutionalist 

perspectives are related to fishery management policy and 

their differences assessed. The Institutionalist perspective 

is shown to raise questions about the historical development 

of property rights that would not be considered by 

conventional economists. 

Chapters Six, Seven and Eight compose a history of the 
I 

Chesapeake Bay oyster fishery. The history is divided into 

three time periods. Chapter Six covers the history from the 

arrival of the first white settlers to the Civil War. 

Chapter seven relates the history of the rise and decline of 

the fishery up to 1920. Chapter Eight brings the history up 

to the present. Each chapter concludes with a discussion 

relating the research questions to events during the period. 

In Chapter Nine, the results of a survey of Virginia's 

oyster harvesters are presented. These will provide further 

insights for discussing the role of the watermen in the 

evolution of property rights, and help to form conclusions 

on the future of the fishery. Conclusions on the future 

prospects of the oyster fishery are made in Chapter Ten. 

Conclusions on the economics of property rights are in 

Chapter Eleven. 



Chapter Two 

Research Methods for the study 

2.1. Introduction 

In their research, economists seek an understanding of 

how an economy is organized and how it functions. Tbe 

proc.ess an economist uses to attain this understanding 

determines what facts about an economic system he gathers 

and what he does with them. The research methods he chooses 

will also include some criterion for evaluating the 

correctness of his work. In this chapter, methods of 

research in economics are discussed and compared. 

Econom.'j.c science began as a discipline of philosophy 

and therefore used the methods of inquiry of philosophers. 

This has been known as rationalism. This method requires 

positing ~ priori conditions which abstract from reality so 

that logical deductions might be forthcoming. By assuming 

the existence of rationality in the economic order, theory 

could be constructed by the application of logic. Principles 

underlying economic activity could be deduced in a logical 

process from assumptions about antecedent conditions and 

human behavior. Antecedent conditions usually included an 

assumption of ceteris paribus. Human behavior was 

characterized by principles of individual utility 

maximization. A general theory of economic behavior is 

deduced from these conditions. The correct:ness of the theory 

depended upon the validity of the logic used to deduce it 

because the starting premises are true [Blaug]. 

27 
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Followinq Karl Popper's writinqs on the philosophy of 

science, economists beqan to search for ways to use the 

"scientific method" he advocated. Economics miqht then be 

considered to be as scientifically valid as the physical 
f 

sciences with which Popper was primarily concerned. 

According- to Popper, : science proceeded by subjectinq 

hypotheses to empirical tlestinq. Those that are proven false 

are rejected. All, as ye~ unrefuted hypotheses are retained. 

To proceed in this f ~shion economists needed to make 

predictions of economic tpeory empirically falsifiable. With 

this research method, economics could be a positive science. 

Economists would be loqical positivists. They would have 

expunqed normative content from their analysis. 

2. 2. Prediction as Veri·f ication of Theory 

The positivist economists are not as concerned with 

explaininq the present as they are with predictinq . the 

future. A proposed model is reqarded as adequate, reqardless 

of the merit of its underlyinq assumptions, if it is able to 

predict correctly. Explanation and prediction are considered 

symmetrical. Accordinq to Wilber and Harrison, there is a 

loqical necessity that explanation and prediction be 

symmetrical because of the historical· and universal nature 

of the positivist•s qeneral laws. Testinq the model's 

predictions aqainst experience serves to validate the 

"system of qeneralizations" and leads to the accumulation of 

laws that constitute qeneral theory. The positivists are 

unconcerned about the' criticism that their assumptions are 
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unrealistic as long as they predict well. 

The failure of neoclassical models to predict correctly 

is not usually taken as evidence of the incorrectness of the 

theory itself. Four reasons for the sustainability . of 

neoclassical theory in economics have been identified 

[Blaug, Fusfeld., Kuhn, Mccloskey, Wilber and Harrison] . 

1. Neoclassical theory is the product of the 

rationalist method of pure logical deduction. The logical 

empirical method is correctly applied only to empirical 

statements. It judges the validity of hypotheses but not the 

truth of theory. Refutation of a hypothesis is not taken to 

mean that the theory is rejected since it relies on logic 

for its validity. 

2. Refutations of hypotheses consistent with 

neoclassical theory are often rejected themselves with 

claims that: 

i) the relationship was misspecified 

ii) the data were unreliable 

iii) the ceteris paribus conditions were not met. 

3. Empirical tests often fail to discriminate among 

competing theories. If two or more different theoretical 

explanations generate identical hypotheses, the failure to 

reject 

them. 

does nothing to provide a means of choosing among 

Judgments then will be made on the basis of desirable 

logical qualities like simplicity and generality [Wilber and 

Harrison]. 
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4. One overriding reason for the failure of 

dissidents to replace neoclassical theory in mainstream 

economics is institutional inertia. According to Thomas 

Kuhn, once established, a paradigm is rarely shaken by 

empirical disconfirmatio~. It has been argued here that the 

logical empirical method is not capable of potentially 

refuting the general laws of the neoclassical school. 

Conventional economists nonetheless see themselves as 

positivists because they subject their models to empirical 

refutation. 

2.3. Critique of the Logical Empirical Method in Economics 

There are within the profession, econolllists who dispute 

the claim that economics can rely on the logical empirical 

method for understanding reality. Among the dissenters are 

the Institutionalists. They believe that the standard 

assumptions used in creating most testable hypotheses are 

contradicted by empirical evidence. The statistical testing 

of hypotheses derived from general laws required holding 

down the number of variables in the system to those few 

which can be quantified. Thus, the logical empirical method 

can only be applied to formal, closed models which exclude a 

large part of the social order in which the economic system 

operates. Despite the criticisms leveled at conventional 

economic methods by the Institutionalists, economic analysis 

which is not based on statistically refutable hypotheses is 

generally considered to be unscientific [Blaug]. The 

preference for the logical empirical method in economics 
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because it 

hypotheses. 
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a preference for neoclassical economic theory 

is seemingly able to generate refutable 

A more detailed explanation of the logical . 

empirical method and its application in economics will serve 

to clarify the grounds of the dispute between the 

conventional and Institutionalist economists. 

Some critics conclude that because neoclassical theory 

is not potentially refutable empirically, most economists 

are really a priori rationalists. This makes them no 

different from the Institutionalist whom mainstream 

economists accuse of being "storytellers" [Mccloskey, 

Wilber and Harrison]. The appropriate method for countering 

neoclassical theory then is in telling a better, more 

convincing story. 

The Institutionalists reject the exclusive application 

of the logical empirical method in economics. They do not 

believe that economics .is different from physics only in 

subject matter. This belief of mainstream economists has 

been termed "methodological monism" [Blaug]. The subject 

matter of economics is not amenable to the controlled 

experiments of physics and chemistry. Thus, the use of the 

scientific method in economics results in poor experimental 

design because economists need to rely on the · ceteris 

paribus assumption to empirically test hypotheses about any 

one event. 

The logical empiricist cannot quantify or identify all 



32 

the causal factors in the social system which influence the 

economic variable of interest to him. His formal models 

allow only for one-way causality. The logical empirical 

method · in economics serves, according to Wilber and 

Harrison, " to give the model, although not subject 

matter itself, a degree of.determinedness" (Wilber anql 

Harrison, p. 68]. The Institutionalists however, "··· hav~ 

always considered the economy as an open system in 

continuous dynamic interaction with a more comprehensiye 

social and political as well as physical system from which 

economic processes receive important organizing (and 

disorganizing) impulses and upon which they exert their own 

negative and positive influences" (Kapp, p. 213]. The 

alternative concept of circular causation expounded by 

Gunnar Myrdal will be described further below. 

The Institutionalists see the economy as a part of the 

larger social system. Economic activity is integrally 

interrelated with change in the social structure. 

Neoclassical theory, in attempting to be elegant and 

parsimonious, abstracts economic activity away from this. In 

particular, the Institutionalists criticize conventional 

economists for failing to recognize that power and conflict 

are central features of the economic process. With the 

movement from political economy to economic science, these 

were excluded from further consideration in economic 

research. 

The deduction of general laws, especially in 
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microeconomics, requires an assumption of a general pattern 

of human behavior. In neoclassical theory, this is that all 

individuals are similar in being rational utility 

maximizers. Evidence from Jungian psychology has 

demonstrated that not all people function with the same 

motivation. Jung and his followers have identified various 

temperament types amonq people. Not all types will respond 

identically to the same set of economic influences. The 

existence, stability and kinds of goals held by people 

differ among the temperament types [Fordham, Kiersey and 

Bates]. Institutionalists feel that it is necessary to 

assert the nongenerality of human behavior in contrast with 

the singular motivation model supposed in neoclassical 

theory. 

2.4. Characteristics of Institutionalist Modeling 

TWo essential characteristics of Institutionalist 

modeling emerge from this comparison with neoclassical 

methods. Institutionalist models can be said to be holistic 

and evolutionary. 

In developing a holistic explanation, "··· an action or 

event is explained by identifying its place in a pattern 

that characterizes the ongoing process of change in the 

whole system" [Wilber and Harrison, ·p. 73]. The holistic 

economist is an investigator who focuses on patterns of 

relationships in the system being studied. While his central 

concern is with economic variables, he makes no 
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presuppositions about the system beinq studied. He does not 

therefore confine his attention to predetermined influences 

or limit it only to other "economic" variables. He tries to 

place the behavior of the economic variable in its social 

context. The holistic pattE!rn model he constructs embodies 

continuinq charuJe and is therefore able to deal with such 

phenomenon as chance, historical development, wide varieties 

of individual and social behavior, and ·indeterIJlinancy as· 

inteqral parts of the analysis [FUsfeld]. 

Fusfeld illust.rates the differences between formal and 

pattern models usinq the diaqram in Fiqure 2.1. Letters 

stand for the elements of the model and arrows for the 

loqical connections. In the formal model there is a 

continuous, one-way chain of loqic: from premise A to 

conclusion o. "In the pattern model there is no premise or 

conclusion, but an interconnected web of logical 

relationships among the four elements. In one s.ense the 

entire pattern is the conclusion... In the holistic 

philo.sophy 1 the whole cannot be meaninqfully broken down 

into distinct parts ••• Rather, the whole, its parts and the 

relationships amonq the parts are understood as a unit" 

[Fusfeld, p. 29-30]. 

Another distinquishinq chara.cteristic of pattern models 

is their structure of explanation. The formal models are 

hierarchical. Holistic theory is concatenated, that is, it 

is constructed by systematically linkinq toqether the 

contextually validated hypotheses in a pattern. The 
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(a) 

FORMAL MODELS 

A~B~C-7D 

(b) 

PATTERN MODELS 

Formal and Pattern Models 

Figure 2.1 
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resulting concatenated theory is a multi-faceted, complex 

picture which relates the subject of inquiry to its place in 

the social order. It is by logically fitting the pieces of 

the puzzle together rather than connecting points in a 

straight line that holistic theories develop and pattern 

models emerge. 

This diagram also helps to illustrate the principle of 

circular causation. Holistic models are necessitated by the 

fact that circular causation exists among the many elements 

of the social system. The Swedish economist Gunnar Myrdal 

developed this principle in the Institutionalist literature. 

He describes it in stating, "A change in one condition will 

cause changes in other conditions, which in turn will cause 

new changes all around, and so forth. There is no basic 

cause, but everything causes everything else" [Myrdal, p. 

3]. Figure 2.1 captures this principle and differentiates 

the holistic pattern model from the formal model. The 

pattern has no beginning or end. Constructing a pattern 

model requires that the economic investigator step into a 

system and search for pattern that indicate the 

interconnectedness and interrelationships of elements within 

it. This procedure will be given more detail in the next 

section of this chapter. 

The second characteristic of pattern models is that 

they are designed to be open to change. The mechanical 

analogy with its assumptions of self-regulation and 

equilibrium is replaced with a more of a biological analogy. 
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In ecology, change is continuous and evolutionary. The 

Institutionalists• view of how change occurs will be 

discussed in more detail in Chapter Four. Here the point is 

to stress the importance they attach to using research 

methods that are open to change in the social system. since 

the deterministic models that can be derived from 

neoclassical theory often are not able to predict well, the 

sacrifice of determinedness that accompanies pattern models 

is at no great cost. By remaining open to revision in 

response to changes in the system, pattern models are always 

tentative and incomplete [Fusfeld]. This characteristic has 

become so important a part of what separates the 

Institutionalists from conventional economists that many now 

refer to themselves as Evolutionary economists. Besides 

this concern f.or interactions among elements in the social 

system, some economists also call our attention to the need 

to consider the interrelationships between the sociosystem 

and ecosystem in developing an understanding of the economic 

proce.ss. As brought out in Chapter One, they use the term 

co-evolution to describe the ongoing feedback process 

between the two evolving systems [Boulding, Norgaard]. 

The linear deductive process of formal models which 

ignore human interaction with the environment cannot be used 

if co-evolutionary forces are recognized. Pattern modeling 

methods are required because various elements in the 

sociosystem evolved in part, in relation to the ecosystem's 
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responses to human activities. 

2.5. Procedures for Deriving Holistic Models 

There is no single way of constructing a holistic 

theory 

matter 

model 

because Institutionalists give primacy to subject 

over method. The only guide to developing pattern 

is to find common elements in the work done by other 

Institutionalists. 

Their basic difference in approach from conventional 

economists is in seeking a framework for analysis instead of 

imposing one replete with a priori postulates has been 

discussed. The starting point thus cannot be some 

"representative agent" whose behavior is already defined. 

Rather; case studies of actual agents are conducted. The 

investigator studies the institutional setting in which the 

economic activity occurs. Thorstein Veblen defined an 

institution as a set of norms and ideals which is 

imperfectly reproduced or internalized through habituation 

in each succeeding generation of individuals [Dugger]. 

According to Commons, economic activity is a series of 

transactions undertaken by a going concern. These operate 

within the guidelines of a set of working rules [Commons]. 

These norms, ideals, working rules are embodied in the 

customs, habits, traditions, culture and legal system of a 

society. In the Institutionalist view, these limit the range 

of alternatives open to members of a society. Thus, says 

Dugger, "··· the place to start is with that institutional 

setting" [p. 902]. 
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Wilber and Harrison outline a four step process for 

conducting research with the holisti~ approach. They cite 

Paul Diesing's work, Patterns of Discovery in the Social 

Sci.ences in claiming that the approach which has had the 

greatest success in constructing holistic explanations in 

the social sciences is what he terms the "participant 

observer" method. 

The first step in this approac:t:i is the "socialization' 

of the theorist. "As participants, investigators allow the 

subject matter to impress upon them its norms and to instill 

within them its categories" [Wilber and Harrison, p. 75]. By 

remaining clos·e to the concrete form of the system, he 

perceives a wide variety of recurrent themes. He identifies 

important themes by the number of linkages it has with other 

parts of the system. These themes serve to illuminate the 

system's essential characteristics. Individual parts are 

recognized while the inter-connectedness of the themes 

illuminates the system's wholeness. 

Secondly, the theorist needs to make explicit this 

information. He constructs hypotheses out of the recurrent 

themes that he has cause to believe are important to the 

actual functioning of the system. Unlike the scientific 

method used with neoclassical theory, these hypotheses are 

not evaluated solely in terms of their predictive power. 

Rather evidence of various kinds (previous case studies, 

history, survey data, personal observations, etc.) is 
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gathered and evaluated by means of contextual validation. 

With regard to this Wilber and Harrison state that, "This 

technique is a process of cross-checking different kinds and 

sources of evidence, and it serves as an indirect means of 

evaluating the plausibility of one's initial 

interpretations" (Wilber and Harrison, p. 76]. 

Pattern modelinq involves building a model of 

explanation upon the recurrent themes which have been 

formulated into validated hypotheses. Each element of the 

model is continually tested by how well it fits with the 

emerging pattern. The holistic theorist seeks increasing 

coherence in his model as it develops. 

The fourth step for the investigator is verification of 

the emergent pattern model. He can, according to Wilber and 

Harrison, "··· be reasonably certain that the explanation is 

a correct one if new data and different kinds of evidence 

fall into place in the pattern" (p. 77]. The explanation is 

held as tentatively true as long as it is difficult to 

imagine an alternative pattern. Acceptance of a 

model depends, as does the neoclassical model, 

theorist's success in convincing his colleagues 

model is better than those presented by others. 

pattern 

on the 

that his 

For understanding an economic activity that is 

integrally related with its ecosystem, Norgaard proposes a 

mode of inquiry by listing a few basic questions for the 

researcher to investigate (Norqaard, 1984b]. Given a 

particular proposed new interaction it would be desirable to 
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know: 

l) how the ecosystem would respond 

2) how difficult it would be to maintain the 

ecosystem in a new and preferable stable state 

3) how the social system will have to change to 

maintain the ecosystem change 

4) which options are opened up and which are 

foreclosed by the change. 

General theory about economic organization can be built 

up from pattern models developed in case studies. The 

theorist builds up a general theory by continually comparing 

his particular case with others known to him. This 

comparative process can bring about the development of a 

typology as certain similar patterns are found in the cases 

examined. He attempts to transcend the relativity inherent 

in the pattern model approach by seeking general 

characteristics among similar economic systems [Wilber and 

Harrison]. 

2.6 Predicting with a Pattern Model 

For positivist economists, the path of successful 

theoretics is built upon models that are validated by their 

ability to predict correctly. Because of the different 

methodology in Institutional economics, prediction is not an 

immediate goal. Empirically testable predictions about 

reality may be derived if the variables and the linkages 

among them are well known ·and can be quantified [Fusfeld]. 
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More often however, the situation facing the analyst is 

closer to Myrdal's description: 

As the system is moving, the coefficients of 
interrelations among various conditions in 
circular causation are ordinarily not known with 
any precision. Elements of inertia, time lags, and 
in extreme cases the to"tal nonresponsiveness of 
one or several conditions to changes in some set 
of other conditions are problems of great 
complexity [p. 4]. 

By recognizing the openness of the system and acknowledging 

the principle of circular causation, he also finds that his 

model is more indeterminate than one that a neoclassicist 

looking at the same problem might construct. Nonetheless, 

his explanation should leave open a range of possibilities. 

Evolutionary change is not entirely random (Koestler). 

Usually it is only marginal. For example, new varieties of 

tulips are developed by the Dutch when a mutant gene causes 

one plant in a large field of one variety to produce a 

flower different from all the others. Most of the bulbs in 

the field produce flowers identical to their generating 

stock. Even the mutant however still produces a tulip 

flower. Therefore, the pattern modelist is able to define a 

range within which the outcome is most likely to fall. 

Precise predictions will not be possible but a greater 

understanding of how and why an event occurred is possible. 

2.7 Conclusions on Research Methods for The Study 

Conventional economists today are positivists. From 

neoclassical economic theory they qenerate empirically 

testable hypotheses about economic activity and 
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organization. Their predictive models begin with a set of 

standard assumptions of antecedent conditions and human 

behavior and are finally judged on how well they 

actual outcomes. Validation of neoclassical theory 

however cannot be done with tlie logical empirical 

predict 

itself 

method 

because it was developed using _! priori rationalism. It 

cannot be empirically refuted, but it persists because it is 

a widely believed sto;y. 

Pattern models express the complex and multidimensional 

relationships among element in a holistic theory. They are 

"an amalgam of logical relatioriships and historical reality: 

real types rather than ideal types" [Fusfeld, p. 36]. The 

modeling methods require the researcher to set his pattern 

subject 

able to 

in its social and ecological system if he is to 

include the reality of historical, cultural 

be 

and 

environmental influences on it. He too creates a story, but 

one that is rich in detail, coherent and congruent with 

reality. 

Economists are 

Institutional/Evolutionary 

being challenged by 

economists to broaden 

the 

their 

perspective. In describing where we are today, we need to 

recognize how economic and social values have contributed to 

the historical pattern of institutional development, and be 

able to assess their impact on future change,s. A holistic 

approach which draws into the model social values, the 

exercise of power and interaction with the environment may 

provide a more complete· description of what brings about 
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evolutionary changes in society's institutions. 

The history of property rights to the oyster grounds of 

the Chesapeake Bay provides an opportunity to develop a 

model of institutional change which might prove more 

illuminating than a standard neoclassical model. The current 

rules, regulations, habits and customs which control the 

harvest of seafood from the Bay are often decried by the 

neoclassical economists as "inefficient" because harvest 

practices employ more resources than are absolutely 

necessary. Yet the changes they predict and recommend are 

not made real. An approach like that of the 

Institutionalists is needed if a description of hdw we use 

the natural resources of the Bay is to serve as a model for 

analyzing prospective policy changes. 

A preliminary step in developing a pattern model for 

explaining the evolution of property rights to the oyster 

grounds was to become familiar with the biological and 

economic aspects of the fishery. Then, primary and secondary 

references on the history of the fishery · were reviewed. 

Patterns of relationships between economic, social and 

environmental factors which might be important in 

understanding the history of the evolution of property 

rights to the Chesapeake Bay oyster fishery were identified 

in this process. The literature on the evolution of property 

rights was reviewed in search of theoretical explanations 

which might fit these patterns. Theories which would fail to 
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explain these patterns were rejected. The remaining theories 

were tentatively accepted and formed the base for a 

theoretical model. This model was further developed by 

incorporating insights gained from identifying patterns in 

the history. This theoretical model is presented in Chapter 

Four. It is applied to fishery management in genera1 in 

Chapter Five. This leads the way to using it to explain the 

historical evolution of property rights to the oyster 

grounds in Chapters Six through Eight. Conclusions from this 

exercise are given in Chapters Ten and Eleven. 

The evaluation of the choices available to meet the new 

commitment to improving water quality in the Bay and 

increasing oyster production will be easier once we 

understand how the current property rights structure 

evolved. As Boulding points out this is a precarious 

enterprise because: 

*** we are always very much in the middle of the 
process, and the patterns are by no means clear. 
Nevertheless, certain patterns can be traced and 
it is important to try to trace them. Personal and 
public activity devoted to promoting institutions 
and systems that do not in fact conform to the 
underlying dynamics will result in frustration, 
wasted effort, and movements from better to worse, 
instead of from worse to better. 



Chapter Three 

Taxonomy of Property Rights 

3.1 Introduction 

A conventional taxonomy of property rights has 

developed among economists to serve as a framework for 

identifying property rights structures. This chapter begins 

by defining the conventional taxonomy. The Institutionalists 

and the Public Choice economists, however,· have been 

critical of the way in which economists have traditionally 

viewed property rights. The generally common basis of their 

critique is examined. A more detailed taxonomy which helps 

to clearly differentiate property rights structures is then 

presented. Finally, this framework is used to categorize the 

property rights structures to the oyster grounds of the 

Chesapeake Bay. This is necessary because there are five 

types of rights structures in the Bay. Any discussion of the 

history of management of the oyster.grounds must recognize 

the differences among these. Before speculating on the 

course of future management policy, one needs to know the 

starting point. 

3.2 The Conventional Taxonomy 

Economics is concerned only with resources for which 

choices among competing uses must be made. Resources which 

have value to people but are available in great enough 

quantity to satisfy all demands are simply called free 

resources. Clean air (at least.until·recently for many 

people) is a good example of a free resource. A resource 

46 
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becomes scarce when demand for it exceeds the quantity 

freely available. For pre-Columbian North American Indians, 

oysters were essentially a free good. As will be seen, they 

remained a free good for at least one hundred years after 

the settlement of whites in Virginia. 
. 

In the conventional taxonomy, a resource is either open 

access or private property. If access to and control over 

the use of a resource (or a well defined division of it) is 

limited to a sole owne~, then private property exists. 

Otherwise, acc::ess is a coQon right shared by all people in 

a society and the resource is labeled common property. In 

this taxonomy common property is synonymous with open 

access. 

Four elements of private property rights have been 

identified in the economics literature [for example, see 

Barlowe, Goetz, Randall]. 

1. The right.s must be clearly specified if conflicts 

between competing ownership claims are to be avoided. 

2. The right to exclude others from enjoying a resource is 

necessary if the owner is to have sole access and control. 

3 • For this sole owner to put the resource to its best 

use, he must,be free to transfer his rights to others if he 

so desires. 

4. The rights must be enforceable and enforced. "An 

unenforced right is no right at all" [Randall, p. 148]. 

The most common reference in the economics literature 

to a complete definition of property rights seems to be that 
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of Furuboton and Pejovich: 

Property rights are understood as sanctioned behavioral 

relations among men that arise from the existence of goods 

and pertain to their use •. These relations specify the norms 

of behavior with respect to goods that each and every person 

must observe in his daily interactions with other persons, 

or bear the cost of non-observance. The term "good" is used 

here for anythinq that yields utility or satisfaction to a 

person. Thus, and this point is important, the concept_ of 

property rights in the context of the new approach applies 

to all scarce goods [p. 3]. 

3.3 critiques of the Conventional Taxonomy of Property 

Rights 

A definition better suited to the Institutionalist 

perspective of this research is given by Charles Lindbloom: 

Property is a set of rights to. control assets: to 
refuse use of them to others, to hold then intact, 
or to use them up. Property riqhts are 
consequently grants of authority made to persons 
and organizations, both public and private and 
acknowledged by other persons and organizations. 

Reynolds notes that the individualistic, utilitarian 

character of the Furuboton and Pejovich definition is a 

reflection of the-neoclassical perspective of the authors. 

It focuses on what each person must do. Lindbloom's 

definition is much more encolltpassing. Rights can be held by 

individuals or groups, by private interests or public 

Furuboton and Pejovich's definition is rejected because it 

fails to include the possibility of limiting access .to 
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specified groups. In Lindbloom's view, rights are respected 

by others, but not necessarily because of any penalty for 

non-observance. As will be discussed in Chapter Four, the 

authority to grant rights does not always imply coercion. 

One criticism of neoclassical theory given in Chapter 

Two was that it abstracts too far from reality. In doing so 

it ignores institutions which may be important factors in 

human choice. This criticism is quite appropriate to the 

simple dichotomy of property rights as either private or 

open access. With this taxonomy the only alternative to a 

complete specification of rights to individuals is the total 

absence of any property rights. The term common property 

though implies the sharing of property rights, 
) 

rather than 

their non-existence. Open access is a better way of 

describing a situation in which there are no social limits 

on any individual's use.of a resource. Nonetheless, because 

the conventional taxonomy does not differentiate between 

them, the two terms are used interchangeably in the 

economics literature. The existence and persistence of 

economic sectors organized according to rules of behavior 

which cannot be categorized as purely private property 

rights support the contention that common property is not 

the same as open access [Dahlman]. 

As mentioned in Chapter One, Ciriacy-Wantrup and Bishop 

make clear the historical distinction between conditions of 

open access (res nullies) and common property (res communes) 



50 

in the Western legal tradition. Under this taxonomy terms 

like open access regulations [L. Anderson 1977, p. 152] are 

self-contradictory. The rules which a fishery management 

agency promulgates to regulate an otherwise open access 

resource constitute a social institution, just as a system 

of private property rights to the resource would. By 

referring to a regulated fishery as an open access resource, 

the analyst misses this institutional richness. 

Common property may be a stable, and in some cases a 

preferable system. Ciriacy-Wantrup and Bishop argue that: 

*** to lump problems associated with such greatly 
different resources as air - a ubiquitous resource 
- and fisheries - a fugitive resource - under the 
vaguely conceived concept of "common property 
resources" is to slur fundamental institutional 
relationships, an understanding of which is 
necessary if one wishes to study the social 
performance of an institution both in historical 
perspective and in the context of today's problems 
of resource policy [p.714]. 

They cite many historical cases in which, "Common property 

with the institutional regulation it implies, is capable of 

satisfactory performance in the management of natural 

resources in a market economy" [p.721]. In some of these, 

certain sources of social welfare are dependent upon the 

persistence of a common property rights structure. For 

these, "The substitution of private ownership for common 

ownership is not in itself a socially desirable change" [p. 

721]. This is also true when a move away from a common 

property rights structure would adversely disrupt the 

equilibrium between resource use and the ~natural 
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environment. 

Runge also stresses that it is important for economists 

to distinguish between open access and common property if 

appropriate policy is to be formulated. "Problems of common 

property," however, states Runge [1981, p. 596], "pertain to 

use rights by a group of a given size." To Runge, common 

property is characterized by rights of inclusion, as opposed 

to rights of exclusion which define private property. Common 

property may involve tacit cooperation among individual 

users included in the group according to a series of rules. 

These are cooperative rules which provide assurance 

regarding the behavior of others. In a cooperative setting, 

" ••• enforcement from outside the group is neither necessary 

nor sufficient for stable rules" [Runge, 1981, p. 630]. 

Economists describing the property rights context of their 

chosen problem often fail to see cooperative behavior as 

different from what they expect with open access because of 

this lack of outside enforcement. Runge [1981, p. 603] warns 

economists to be more aware that:-

After exhausting cooperative rule-making 
potential, it may then be necessary to bind people 
by recourse to outside rules. But one should not 
jump, as in the prisoners' dilemma, to the 
conclusion that all such rules must be imposed and 
that people are not capable of binding themselves, 
like Ulysses, for their mutual benefit. *** These 
rules may come in many shapes and forms, not all 
of which are familiar. The institutional 
opportunity set of solutions to externaliti~s is 
much wider than we think, and private property is 
only one. 

Some economists have argued that the persistence of 
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common property is not necessarily inefficient even in 

neoclassical terms [Dahlman, Field]. This will be true if 

the transactions costs of a change from common to private 

property exceed the benefits gained. Defining and enforcing 

private rights is not a costless 

expenditures to mark property and 

process. It requires 

exclude others. There 

would be costs associated with negotiating agreement among 

all those included in the group with access to the commons 

on the assignment of private property rights. All these 

costs need to be weighed against the benefits that could be 

derived from the change. Common property could thus be the 

least cost organizational arrangement for the group. 

Dahlman distinguishes two important aspects of the 

notion of property rights. Possession of a resource means 

that the owner has physical control over its use. He is able 

to ·limit access to it. Physical possession alone does not 

constitute a property right. "The more important element 

turns out to be the rights of undertaking various action 

with respect to the use of the asset" [Dahlman, p. 70]. Not 

only is access to a resource limited by property rights but 

so are the ways in which the owner may make use of it. Use 

rights are a question of what grants of authority have been 

made to the owner and how this authority is sanctioned by 

others in society. To make this clear, Dahlman concludes, 

"With property rights we should, therefore, really 

understand attenuated decision making rights" [Dahlman, p. 
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71]. 

The recognition of these two aspects of property rights 

helps to make clear Dahlman's argument that the definition 

of property rights is a two stage process. When a resource 

becomes scarce in the economic sense, two interrelated 

decisions must be made. The first is to decide who shall 

have rights of access to a scarce economic resource before 

any trading can begin. The second decision concerns the 

allocative function of property rights. What can and cannot - -- ----
be done with any specific asset needs to be determined. The 

first set of decisions constitutes a social contract that 

sets the preconditions for the ensuing economic trading 

game. The social contract establishes the institutional 

structure in which economic activity (trading, production, 

distribution) takes place. When the social contract is well 

respected, economic agents can act with assurance because 

each one knows for what resources he has responsibility. The 

transactions costs listed above that are associated with a 

change in the property ri-ghts structure are incurred at this 

institutional level of decision making. 

3.4 An Expanded Taxonomy of Property Rights 

In the previous section it was contended that the lack 

of institutional detail in the description of antecedent 

property rights has led economists astray in their analysis 

of common property natural resources. In this section a 

general framework of the process of defining a property 

rights structure is presented. Simply dividing resources 
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into open access or private property has been shown to 

abstract too far from reality. With the framework presented 

here, the economic analyst can identify the various elements 

that are important in the property rights structure of his 

chosen problem. The incentives which the agents of his 

concern face in their economic decision making depend u:gon 

the given structure of property rights. How they respond to 

these incentives is discussed later in this paper. 

This framework follows from the critique of the 

conventional taxonomy. It was developed by testing it 

against various types of property rights structures to see 

how well it could distinguish among them. When it failed to 

do this, the differences between the structures were more 

closely examined to determine what elements of explanation 

had not yet been included in the framework. This iterative 

process was continued until it seemed that the framework was 

capable of differentiating among the examples used to test 

it. Some of these will be shown to demonstrate how the 

framework can be used. 

Ciriacy-Wantrup 

decision-making in 

and 

the 

Bishop identify three levels of 

definition of a property rights 

structure. At the operational level, what can and cannot be 

done with any specific asset is decided. This corresponds to 

what Dahlman called the allocative function of property 

rights. At the institutional level, a social · contract 

establishes the preconditions for activity at the 
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operational level. While Dahlman considers this to be the 

first decision in defining property rights, Ciriacy-Wantrup 

and Bishop contend that institutions are established within 

a constitutional setting. Having a stable constitution, 

means that each citizen can be assured that all citizens 

share the same basic understanding of how institutional 

change can be made. In the United states, this is through 

freely elected representative legislatures and executives, 

and an appointed judiciary. Attention will be focused more 

on the two lower levels since constitutional change is 

infrequent. 

At the institutional level decisions are made on who 

shall have rights of access to scarce resources. In order to 

differentiate among property rights structures at this 

level, two questions need to be answered: 

1. Who has access rights to the resource? 

The options for answers to this are: 

a) all members of society 

b) a specific group of individuals 

c) a specific individual. 

2. How are decisions on limiting access made? 

The options for answers to this are: 

a) no decisions on limits have been made 

b) through collective action with tacit cooperation 

c) through collective action with the threat of 

coercion. 

No individual acting on his own can create property 
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rights. As noted by Lindbloom, the decision must be 

acknowledged by other persons and organizations. Runge 

identifies one_ option as tacit cooperation among members of 

a society. More oft~n though the collective action is 

accompanied by at least the threat of ~oercion. As the size 

of a group increases it becomes more and more likely that a 

few individuals will not abide by voluntary restrictions on 

their behavior. The decision making authority, usually the 

state or one of its agencies, is constitutionally empowered 

with the option to use coerc.ic:>n to force recalcitrant 

individuals into abiding by its decisions. 

The granting of access rights to a specific individual 

does not necessarily give him the right to use the resource 

according to his own dictates. As Dahlman has pointed out, 

property rights include both access rights and use rights. 

As the organ of collective action, the state may reserve use 

rights for itself. At the operational level, two questions 

concerning use rights arise in examining a property rights 

structure: 

1. Who has use rights to' a resource? 

'!'he options for answers to this are: 

a) the specific individual assigned access rights 

b) the specific group assigned access rights 

c) all members of society 

d) the state. 

2. How are use rights exercised? 
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This second question is of particular importance in 

distinguishing among property rights structures when use 

rights have been reserved by the state. Specific individuals 

and groups will use a resource under their control according 

to their dictates. The decisions of individuals are revealed 

in their own behavior. Within a group, exercise of use 

rights is decided by tacit cooperation among its members in 

making decisions on trading, production and distribution, or 

in deciding upon a procedure for having these decisions 

made, e.g. direction of management, vote of stockholders. In 

the United States, most operational level decisions are made 

by private individuals and groups. The state, however, is 

becoming more involved in decisions at this level. 

Increasingly, the use rights of individuals and groups are 

being restricted by the same authority which granted them 

access rights. Public regulation of the use of resources is 

now an important factor in economic activity. For example, 

coal-burning plants must reduce sulfur emissions by 

installing scrubbers or burning low sulfur coal. Consumers 

in many areas can only buy laundry detergents which do not 

include phosphates. 

The state relies on its constitutional rights to 

exercise coercion to regulate economic activity. 

Alternatively, the state may intervene in operational level 

decisions by providing fiscal incentives to the owners of 

resources to encourage them to use the resources in some 

designated manner. For instance, in the United State, the 
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federal qovernment at one time used its power of coercion to 

reallocate. labor from the civilian work force to the 

military. Now it uses fiscal incentives to induce enlistment 

in the armed forces. 

Fiqure 3.1 illustrates how this framework can be used 

to differentiate amonq property riqhts structures. Various 

ekamples .of property riqhts structures are identified across 

the top. There are two characteristics of .decision-makinq at 

each level. At the institutional level, the first is the 

answer.to who has the· rights to a resource. This is labeled 

as access rule. Secondly, t.he process by which this rule was 

made is labeled as decision-making process. At the 

operational level, the answer to who has a use right is 

labeled as use rig;hts~ How this right is used is identified 

as operaticmal activity. If an individual with access to a 

resource also exercises use :i:-iqhts to it, how he uses ti can 

only be observed. in his indivi,d.ual behavior. For qroups, it 

will always follow that economic activity is a function of 

tacit . cOOJ2eration within the qroup. Only when the state 

controls operational activity miqht the respcmse to this 

second question vary. The state miqht control economic 

activity through regulation, the use of fiscal incentives or 

both. 

in Figure 3.1, open acoess and private property are the 

extremes of a spect:i-um of potential structures. With a 

chanqe in any one rule or decision-makinq process, a 
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different property rights structure emerges. Open access is 

defined in the first column. No decision making process 

exists at the institutional level. At the operational level, 

each individual member of society with an interest in 

exploitinq the resource has liberty to take what he can, 

given the competing activities of others. The product of his 

efforts in exploiting the resource may, however, be. 

recognized as property. For example, the harvest of a fisher 

working an open access fishery is recognized as belonging to 

him when he offers it for sale at the dock. 

While there may not be any rules for access t.o the 

resource, groups of individuals may join together to make 

operational level decisions. In commercial fishing, the crew 

and captain of a vessel may decide amongst themselves how 

much effort they will devote and how they will share the 

catch. This is a form of tacit cooperation, under open 

access, since all production decisions are voluntarily 

agreed upon. For cla~ity of exposition, this modification, 

and many other potential property rights structure are not 

included in the diagram. 

In column two, a property rights structure that is 

labeled communal, is defined. All members of society agree, 

without coercion, that access be limited to a specific 

group. For small, isolated societies, this group might 

include everyone. Decisions at the operational level are 

also the product of the tacit cooperation of all individuals 

within the group. The bushmen of the Kalahari probably come 

< 
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closest to having this type of communal existence. 

A state farm is described in column three. In creating 

a state farm, the state organizes a brigade of workers to 

cultivate a specific parcel of land. It uses its power of 

coercion to define both the group an~ the parcel. It retains 

control over all production and harvest decisions.· It can 

regulate these decisions by sending directives to the 

managers of the farm, or by offering fiscal incentives to 

the managers and workers to operate in accordance with some 

pre-determined plan. It may use some of each type of power. 

A collective farm, as might be found in the Soviet 

Union, is defined in column four. Access to the farm is 

limited to a specific group as decided upon by an agency of 

the state, using its coercive authority. It specifies who is 

entitled to be a member of the collective. A cooperative 

process is instituted to decide on how to operate the farm, 

e.g. when to plant, how to cultivate. In al.l actuality, some 

of the productive decisions might also be made by the state 

using coercion or fiscal incentives, e.g. what to grow. 

All the property rights structure defined in columns 

one to four are different forms.of what the conventional 

taxonomy classifies as common property. Private property is 

defined in column five. Rights_ assignments are made to 

individuals (or groups legally recognized as individuals) 

through collective action. The orqan of co.llective action, 

the state, is empowered to use coercive force to protect 
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these assignments. At the operational level, the individual 

is free to combine other productive inputs with that portion 

of the resource under his control. Most economic theorizing 

concerns decision-making by the individual at the 

operational level under a private property rights structure. 

-:-- 3.5 Property Rights Structures of the Chesapeake Bay Oyster 

Grounds 

There are two broad categories of property rights to 

the oyster grounds of the Chesapeake Bay - public and leased 

as shown in Figure 3.2. There are institutional level 

decisions made limiting access to all oyster beds, natural 

and planted. In the past, the legislatures of each state 

have been the organs -of collective decision-making for rules 

of access and use. 

Access to the grounds labeled as public is limited to 

specific groups. Leased grounds are assigned to specific 

individuals. The structure of rights to the public grounds 

is similar in Maryland and Virginia. There are, however, 

differences in leasing rights between the states. Therefore, 

these are defined separately. 

In each state the naturally producing grounds are 

managed by the state. They are not available for lease. Hand 

tongers have legal access to all these grounds, with certain 

areas reserved exclusively for them. These hand tonging 

grounds are defined in column one of Figure 3.2. Patent 

tonging is permitted only on certain portions of the public 

grounds. The grounds where access is limited to patent and 
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hand tongers are defined in column two. Dredging is 

permitted in certain deep waters where hand tongers cannot 

reach the bottom. Access to these public grounds then is 

limited 

though 

to those with an investment in dredging equipment, 

some patent tongers might also be able to harvest 

from them. 

The gear restrictions are, in effect, rights of 

inclusion for those most proficient at harvesting with hand 

and patent tongs. They are an effective constraint on entry 

because only a limited number of people can productively use 

hand and patent tongs. Even with the higher average product 

of labor in dredging, a novice would find it difficult to 

earn a living because dredging also requires knowing where 

to find the oysters. 

The access rules are enforced by a marine police force. 

Violators can be fined and imprisoned. This enforcement 

procedure protects right of access to the fishery for 

members of a user group. No individual in the group can sell 

his right to be included in the user group. The best he 

could do is to sell his knowledge to a potential entrant, by 

agreeing to teach him how to harvest with a particular gear 

type. 

At the operational level, there are many public 

regulations governing harvest effort. Cull laws, seasonal 

closures and daily quotas are all examples of restrictions 

on the provision of inputs. There are also fiscal incentives 

provided to those with access to the public grounds. The 
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states transplant shell and seed to improve the productivity 

of the natural bars. Thus, more than one option for 

operational level production decisions can be included in· a 

property rights structure. 

In Virginia, individuals can lease exclusive use rights 

to barren bottom for a term of ten years. They must mark 

their grounds to establish their claim. Once this is done, 

they may use or not use, hold onto or sublease, the grounds 

as they so desire. At the operational level, the individual 

cultivates the grounds according to his own dictates. In 

Maryland, however, the leaseholder faces numerous 

restrictions on cultivating techniques. In many counties 

dredging private grounds is not permitted. They may not 

lease more than 30 acres per person, whereas in Virginia the 

limit is 2000 acres. There has been a moratorium on the 

granting of new leases in Maryland since 1977 (Kennedy and 

Breisch]. Thus, on the private grounds in Maryland, some of 

the production decisions are made by the state, others are 

left to the leaseholder. 

3.6 Conclusions 

Economists are interested in the structure of property 

rights because it influences the set of incentives facing 

economic actors. In the past however, they have failed to 

significantly identify differences among property rights 

systems. This has meant that they have made incorrect 

assumptions about the existing arrangement governing the 
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access and the allocation of resources. In this chapter the 

elements that are important in understanding what the 

property rights structure is and how it may effect economic 

behavior have been identified. It is seen that what 

economists often term common property actually includes a 

range of different property rights structures. The next task 

is to try to understand how property rights structures 

change over· time. In Chapter Four, an analytical framework 

for interpreting ·the evolution of property rights is 

developed. This will then be used to describe the evolution 

of the five property rights structures to the oyster grounds 

identified with this taxonomy. 



Chapter Four 

Alternative Theories on the Evolution of 

Property Rights 

There is no political solution 
To our total evolution 
Have no faith in constitution 
There is no bloody revolution 

We are spirits in the material world 

Our so-called leaders speak 
With words they try to jail you 
They subjugate the meek 
But its the rhetoric of failure 

Sting 

4.1 Introduction 

The taxonomy of property rights developed in the 

previous chapter will help the economic analyst characterize 

the institutional environment in which his chosen problem is 

set at a given point in time. As such, it should be an 

important element in his explanation of the current status 

of the subject of his inquiry. When he begins to ask 

questions about the impact of a public policy measure, he 

also needs to be concerned with how the property rights 

structure changes. The implementation of change in policy 

will alter the exposure to costs and access to benefits of 

individuals and groups with a stake in the use of a 

resource. 

To begin an explanation of what causes change in a 

property rights structure and how change occurs, questions 

as to why property rights exist and what functions they 

serve are addressed. Within economics this subject has been 

69 
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much neglected by the mainstream of the profession. 

Economists start with the belief that all property should be 

private and see their role in the policy process as 

advocates of privatization. Only the Public Choice and 

Institutional economists have attempted to understand 
J 

the 

process by which property rights change and how their change 

is related to economic performance·. The Public Choice 

economists 

endogenous 

view the property rights structure as 

element of the economic system while 

an 

the 

Institutio.nalists regard it as an integral part of the whole 

social order and environmental setting. Indeed, land tenure 

was a major concern of the early Institutionalists. The 

attention they paid to the structure of property rights was 

part of what separated them from the mainstream [Commons]. 

After a review of each school's thought on the 

emergence of property rights this discussion will turn to 

consideration of how they differ in interpreting the impetus 

for change. What are the forces behind the demand for a 

shift in the property rights structure? From this follows 

the question of how the impetus is translated into action. 

To use.the market metaphor, how do demand for and supply of 

collective action interact? Then, as economists we are faced 

with the question of whether or not there are criterion by 

which we can offer to judge the desirability of proposed 

property rights change. 

4.2 Why Property Rights Emerged 

4.2.1 The Rise of Order from Anarchy - The Public 
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Choice View 

An anarchy is a world without formalized ru.les 

qoverninq the behavior of people toward one another. This 

does not necessarily imply a world without order. An ordered 

anarchy exists if, "··· people respect the minimal set of 

behavioral norms dictated by mutual tolerance and respect" 

[Buchanan, 1975, p. 2]. More recently, Buchanan refers to 

this as "moral order" [Buchanan, 1981]. In the Public Choice 

view thouqh, this is considered to .be an impractical form of 

orqanization because of the lack of mutual aqreement on 

defininq the limits on individual freedom of behavior. 

Conflict is sure to arise when people differ in their 

beliefs as to what constitutes proper behavior. Nonetheless, 

Buchanan contends that much of our world is characterized by 

behavior which accords with mutual toleration. He especially 

notes behavior with respect to problems of coordination, 

e.q. polite conversation, stoppinq at red traffic liqhts. 

Unfortunately any examples one can qive of this reflect 

one's own perception of mutual tolerance. For instance, the 

civil riqnts movement was viewed by seqreqationists as 

.disruptive of social order, while for the civil riqhts 

activists discriminatory practices .betrayed a lack of mutual 

respect. Buehanan believes that the sense of ordinary 

respect for his fellow man which can be empirically observed 

in the behavior patterns of the averaqe American is 

indicative of a moral order [Buchanan, 1977]. 

. ~ 
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Hayek discusses this social order in more general 

terms, "Order with reference to society thus means 

essentially that individual action is guided by successful 

foresight, that people can foresee with a high degree of 

confidence what collaboration they can expect from others. 

Such an order involving an adjustment to circumstances, 

knowledge . of which is dispersed among a great many people, 

cannot by established by central direction" [Hayek, p. 160]. 

The Public Choice view is based on a belief that over a 

large range of activities, individuals find it worthwhile to 

conform to moral rules and conventions. Conformist behavior 

is not a matter of ethical choice or coercion according to 

Hayek. Rather, "On the whole, those conventions and norms of 

social intercourse and individual conduct do not constitute 

a serious infringement of individual liberty but secure a 

certain minimum of uniformity of conduct that assist 

individual efforts more than it impedes them" [Hayek., p. 

147]. 

Three centuries ago, Thomas Hobbes wrote about the rise 

of unlimited monarchies in Leviathan. To Hobbes, the 

behavior of purely self-interested men plunged society into 

an anarchistic war of each against all. In this Hobbesian 

anarchy life was nasty, brutish and short. Escape from a 

state of perpetual conflict could only be found in an 

agreement among all men to surrender all their presumed 

rights to a sovereign. In return for this power, the 

sovereign was to guarantee peace. Individuals in society 
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were seen by Hobbes as willingly subjecting themselves to 

the unconstrained will of one person because of their strong 

desire for peace. Hobbes was aiming for a positivist 

description of the social order of his time which was 

characterized by the concentration of power in unlimited 

monarchies. 

The explanation of modern constitutional democracies in 

the West requires a story of how some societies were able to 

escape from the Hobbesian jungle while preserving a large 

degree of individual freedom. Buchanan [1977] offered this 

in the context of the Prisoners' Dilemma game. 

Briefly, this game involves a society with only two 

individuals, A and B. When they engage in a struggle over 

available resources the pay-offs are 9 for A and 2 for B. 

This solution is found in the lower right quadrant of Figure 

4.1. It is defined as the state wherein neither one respects 

any rights of the other. Both individuals would be better 

off if they could come to an agreement over the division of 

resources, thereby avoiding necessary defensive measures 

which require the expenditure of some of the resources each 

acquires in conflict. These savings from mutual disarmament 

would allow A to claim a· pay-off of 19 while B would get 7. 

This represents a state in which each respects an assignment 

of rights specified by contractual agreement rather than 

either conflict or subjugation to the will of another. 

Buchanan's argument is that these potential gains will 
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incentive for A and B to attain an agreement under· provide 

which each is able to act freely and secure in his tenure. 

is more assured of what the other's behavior will be. Each 

Of course for the agreement to remain in effect each must be 

willing to forgo the gains which would accrue if he violated 

the contract while the other respected it. Notice that the 

highest pay-offs are attained when one individual breaks the 

contract. The advantage in reneging on the contract however 

is lost if the other person follows suit. This brings about 

the plunge into Hobbesian anarchy. An element of stability 

exists in the (19,7) solution .because, "No player can 

guarantee for himself a better outcome than that which he 

secures under universal adherence to the agreed on rights 

assignment" [Buchanan, 1975, p. 27]. 

In the Pub.lie Choice view, the rise of property rights 

is characterized by contracts of mutual disarmament which 

induce mutual respect. The ability to predict the behavior 

of other members of society that is necessary for social 

order is made possible by free agreement among individuals 

to move from a "natural distribution" of resources to a 

preferred position, all without resort to a complete 

abdication of personal liberties. 

As more individuals are includ.ed in a society the 

preferred position becomes less stable~ The advantaqes of 

cheating become greater as large numbers make individual 

behavior more difficult for others to discern. The emergence 

of property rights therefore also will include explicit 



terms and conditions for enforcement of the initial 

assignment. Some enforcement institution can be expected to 

be created to secure this. As "each person will receive some 

benefit from the assurance that his established claims will 

be honored by others in the community ••• enforcement 

qualifies as a public· good" [Buchanan, 1975, p. 67]. 

Buchanan however notes that enforcement is a different type 

of public good because, in order to be effective, it must " 

include the imposition of physical constraints on those who 

violate the rights structure" [Buchanan, 1975, p. 67]. For 

him, this solution creates the problem of constraining the 

behavior of the enforcing institution itself. The contract 

must also define the rules under which the authority must 

operate in making and implementing decisions if the 

development of a modern Leviathan is to be prevented. These 

would be constitutional level rules. 

In his more recent thinking, Buchanan [1981] has 

retermed the Hobbesian anarchy as "moral anarchy". He 

further identifies as a "moral community" a group in which 

each individual member identifies with a collective unit, a 

community, rather than seeing themselves. as independent and 

isolated. Most people feel a sense of loyalty to a number of 

various groups at any one time. They are part of a family, a 

church, a business, a nation. A society is held together, 

says Buchanan by some combination of moral community and 

moral order. This cohesion is reduced by the extent of moral 

/ 
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anarchy among its members [Buchanan, 1981]. 

To sum up Buchanan's contribution, the initial contract 

starts with some natural distribution that emerges from the 

Hobbesian struggle. Order emerges as people lay down their 

arms and accept rules of behavior and respect rights of 

possession. This "moral order" is stabilized by enforcement 

mechanisms. Individual liberty is preserved by setting 

limits on the emergent protective state. 

Hobbes and Hayek both based their explanations of 

social order on the assumption that all human behavior is 

motivated purely by self-interest. Hobbes saw this leading 

to a pitiless struggle from which the centralized state 

emerged. Hayek could equally rationalize the creation of 

constitutional, free-market democracies. Buchanan does not 

make this assumption. He is less concerned with why people 

agree and more concerned with the observation that 

agreements are reached. The fact that gains from agreement 

are possible however is always cited as an incentive for 

individuals to contract agreements. The Public Choice 

economists following Buchanan have made utility maximization 

a key element in their models of collective action. The 

process in which an outcome is attained that is pref erred by 

all individuals in a society and that depends upon the 

cooperation of each individual has been termed joint 

individual utility maximization. Dahlman defines this 

antecedent condition. "Assume private wealth • I I j max1m1z1ng 

behavior as the norm. Agents pursue their own personal goals 
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as if the. rules and regulation they set up are the result of 

joint individual decision making. That is to say, if certain 

restrictions on individual choice or infringements on 

personal freedom are observed, we shall interpret these as 

if they are voluntarily agreed upon by a collective of 

private decision makers, and not imposed upon them against 

their will be some dictatorial power of by forces of 

cultural tradition beyond the control of mankind" [Dahlman, 

p. 99] • 

In the PUblic Choice view, property rights are 

instituted as voluntary contractual agreements emerge from a 

process of joint individual utility maximization. 

4.2.2 The PUblic Image - The Institutionalist View 

The Institutionalists recognize the wide variety of 

motivating factors that exist within each person. Kropotkin 

stresses that by imposing the prespecif ied neoclassical 

assumptions of human behavior, the investigator will not be 

able to recognize the existence of mutual aid as a force in 

social evolution. In his time and our own, there exist too 

many examples of selfless action to limit our,, view of 

economic action solely to the self-interest extreme of the 

spectrum of human behavior. Boulding offers a more general 

assumption of human behavior, "We behave according to some 

image of the consequences of our acts" [Boulding 1956, 

p.115]. 

How an individual interacts collectively within society 
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is shaped by that part of his image of the world shared by 

other people. Boulding calls this the public image. When a 

common public image extsts, then the value system of 

individuals must be approximately the same. The basic bond 

of any society, subculture or organization is a shared 

values system. From public images of organization, 

institutions, such as property rights, emerge. Institutions 

find their support in a common belief in their value. This 

belief may be held throughout the entire society or within 

subcultures. From this notion, Boulding hypothesizes an 

alternative to the Public Choice explanation of the process 

whi~h brings about collective action. "A subculture may be 

defined as a group of people sharing a public image. This 

need not be a conscious image, and the group need not be 

conscious that they are sharing it. If, however, there are 

basic similarities in the images of the different 

individuals in the group, the behavior of the group will 

reflect and will, in general, reinforce the similarities. 

One may venture the hypothesis that there is some degree of 

similarity among the images of a group of interacting people 

which forms, as it were, a critical watershed" [Boulding, 

1956, p. 133]. The difference between this and the Public -- ---
Choice view is that organizations .!!:.! formed EY subcultures 

in a consensual rather than a contractual process. 

Hodgson has recently expanded upon Boulding's point 

that the consensual process may not always involve conscious 

action by individuals and that this is widely ignored in 



economic theory. He notes that, "Neoclassical economics does 

not make any distinction between actions that do and do n.ot 

result from. full conscious deliberation. All acts are 

programmed at the same level according to .the given 

functions of preference or utility. The Austrian school 

makes an equivalent error by assuming that all (relevant) 

actions result from planning and deliberation.at the same 

level of consciousness" [Hodgson, p. 831-2]. 

The Austrian and nee-Austrians economists (Public 

Choice economists) critique socialism on the basis. that a 

central agency cannot possibly process all the information 

necessary to plan a national economy. Hodgson chastises them 

for not also making the parallel observation at the level of 

the individual that, "··· just as a central planning agency 

cannot concentrate all the relevant information for national 

economic planning as if it were 'in a single head,' neither 

can the human mind fully and rationally process all the 

information relating to individual human action at the 

highest level of deliberation" [Hodgson, p. 839]. 

In psychology, understanding unconscious mental 

processes is include4 in the domain of cognitive theory. 

Hodgson describes cognitive theory as showing that, "··· the 

mind responds to the vast amount of sensory data it receives 

by working to reduce uncertainty at the conceptual level and 

by giving the 1 chaotic jumble' of stimuli some sense and 

meaning" [Hodgson, p. 834.] In relating the concerns of 
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cognitive theory to the topic of what forms a public image 

and how this fits into the concerns of economists, Hodgson 

makes several points. The implication of a public image can 

be found in cognitive theory. According to Hodgson, 

"Emphatically, cognitive theory does not lead to the 

exclusion of the social dimension but to its reinforcement. 

We cannot hope to create a conceptual framework capable of 

handling vast quant.i;ties of information on ,our own. We have 

to rely on interaction with others to develop our cognitive 

skills, to form judgments about the world, and to acquire 

guidelines for action. 

even simplistic, at 

(Hodgson, p. 844].· 

This basic point is uncontroversial, 

least for the social psychologist 

What is basic to social psychologists is anathema to 

economists because, as Hodgson says, "To put it bluntly, 

this flies in the face of the widespread assumption in 

economics that we are masters and mistresses of our fate 

(Hodgson, p. 833]. Returning to the comparison of the idea 

of institutions emerging from public images rather than the 

contracting behavior of individuals, Hodgson puts the 

question, "How can an agreed contract between two agents be 

regarded as a fair expression of their needs if it results 

in part from motives or drives that are not fully 

conscious?" (Hodgson, p. 833]. 

While the Public Choice economists use the prisoners' 

dilemma and the consequent free rider problem as 

explanations of why collective action cannot really succeed 
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without coercion, the Institutionalists note and accept the 

reality of collective action with and without enforcement 

mechanisms. Free riders are often tolerated in a society. 

They do not always cause a complete unraveling of the social 

order. 

Boulding•s idea that successful collective action 

depends upon the participation of a critical number of 

individuals has recently been discussed by Runge [1985]. He 

uses the diagram shown in Figure 4.2 to make his case that, 

under certain circumstances, a critical mass of cooperating 

individuals is a logical possibility. Agents derive payoffs 

from cooperation (C) or defection (D) based only on the 

number of other agents who also choose to cooperate. 

Alternative incentive structures can be represented by 

various positions of the C and D curves. In this setting 

there is some number k>l such that if k individuals 

cooperate and the rest defect, those who do cooperate are 

still better off than if they all defected. Where k<n, the 

number of agents, some free riders, (n-k) can be tolerated, 

even though at some levels of k the n-k free riders gain 

more than the cooperators do. 

Given the shape of the c and D curves in the figure 

this will be true for all numbers between k and y. At levels 

of cooperation less than y, the value to a given agent of 

defecting is high so that defection dominates cooperation. 

Beyond points y enough agents are voluntarily cooperating 
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that others are induced to join in the coalition. The 

coalition will continue to gain coopera~ors until point z, 

at which so many agents are cooperating that defection again 

becomes the better strategy. Thus, there are two equilibria, 

a superior one at z and an inferior one at o, the open 

access situation. 

If a critical mass of agents of at least size y forms, 

society will ultimately include a coalition of z agents 

acting collectively despite the persistence of n-z free 

riders. If, however, the open access equilibrium has become 

established, attainment of a superior position will require 

an organized change in behavior that may need to be coerced. 

Clearly social order based on the acceptance of 

behavioral norms by a critical mass is less costly to 

maintain than one requiring coercion. The Public Choice 

economists believe that each individual must be coerced or 
~---~- -~- ~ ~·~ ~ ~~~-

threatened with coercion to maintain a stable social order. 

The Institutionalists show how social order can exist when 

individuals act in accord with ~ public image of what 

constitutes proper and natural behavior. 

A property rights structure can therefore, be 

maintained with minimal enforcement costs if citizens 

believe that the current distribution of property rights is 

consistent with the natural order. According to Lindbloom, 

the authority to define property rights is often granted to 

the state voluntarily. He gives three reasons for why an 

individual would prefer to give control over part of his 
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freedom to act to others. 

1. The person believes there is someone else who 

knows best what to do. 

2. It shifts responsibility for a troublesome 

decision. 

3. To focus responsibility on some one person to co-

ordinate the actions of others. 

In the Public Choice view, property rights emerge 

as a contractual agreement from a process of joint 

individual utility maximization along with an enforcement 

mechanism to insure behavior in accord with the terms of the 

agreement. A constitutional level agreement is made to 

establish rules for the exercise of enforcement since the 

collective body entrusted with the rights to exercise 

coercion cannot be trusted to limits its exercise of power. 

In the Institutionalist view, people subscribe to 

value systems. The property rights structure is a function 

of social values. In some cultures, private property is 

highly valued as a property rights structure. In others, the 

public image may support the maintenance of a form of common 

property. There is no preconceived notion of what a public 

image has to be. It may invo~ve tacit cooperation or 

explicit contractual agreements with enforcement mechanisms. 

The Institutionalists reject the idea that property rights 

or the value systems from which they derive can somehow be 

judged as more or less efficient. How one perceives the 
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opportunity cost of a property rights structure depends upon 

one's own value system. The belief that all operational 

level decisions can and should be left to individuals is 

simply part of one particular value system. This is also 

true for the belief that all institutional level decisions 

can and should be made so that joint individual utility 

maximization is attained. These are values, not analytical 

concepts. 

4.3. Impetus for Institutional Chanqe 

4.3.1 Public Choice View 

In Buchanan's model, property rights emerqe from some 

"natural distribution" because of the benefits of mutual 

disarmament. Property riqhts become enshrined in an 

aqreement on respect for riqhts, enforcement and limits on 

qovernmental authority. The distribution assiqned under this 

law however beqins to lose its dominance as exoqenous chanqe 

in the natural distribution occur. In Fiqure 4.3 a new 

situation is shown. As can be seen in the payoff in the 

lower riqht quadrant, there has been a complete reversal of 

the anarchistic power balance. All else remains the same. 

Individual B now has nothinq to qain by respectinq the 

riqhts of A. He would be better off if he could plunqe 

society back into the Hobbesian junqle. The contracts which 

leqi timize the results of the previous struqqle may have-

li ttle value to him. Those who received less under the 

initial distribution but later qain in barqaininq power can 

loqically be expected to behave in the same way as those who 
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had bargaining power before then. The security of tenure 

under the original agreement derived from A's ability to 

exercise power. The exercise of bargaining power is a 

continuing factor in the evolution of property rights and 

does not disappear when a constitution is accepted. 

Rather than a fall back into anarchy, A would prefer to 

respect B's rights even if B no longer respects the old 

agreement. A renegotiation of the agreement could possibly 

induce B to once again respect an assignment of rights to A 

if his payoff is greater than 11 and A's is more than 3. 

In the Pub!lic Choice literature, the seminal article on 

the demand for change in a property rights structure was 

written by Demsetz. He proposes the thesis that, "··· the 

emergence of new property rights takes place in response to 

the desires of the interacting persons for adjustment to new 

benefit-cost possibilities" [Demsetz, p. 350]. These desires 

can only be fulfilled at the institutional level of decision 

making. Collective action at this level, according to the 

Public Choice economists, is the result of joint individual 

utility maximization. More formally, this can be expressed 

as: 

4.1 

where: 

Maximize U(x) 

subject to (~) ' - ~ > transactions 

U(x) is a utility function 

x is a vector of resources 

E is a vector of resource prices 

costs 
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That is, when the benefits of a new allocation· (~)' exceed 

the benefits of the old allocation ~ by at least the costs 

of tl:'ansactinq chanqe, there will be a tendency for some 

individuals to work for chanqe. New riqhts are created and 

old riqhts chanqe because of the response of some people to 

opportunities for economic qain. This response is induced 

by, "··· chanqes in economic values, chanqes which stem from 

the development of new technoloqy and the openinq of new 

markets, chanqes to which the old property riqhts are poorly 

attuned" [Demsetz, p. 350]. 

Demsetz asserted the validity of his thesis by 

recountinq an anthropoloqical study of the Montaqne Indians 

of the Labrador peninsula. They had developed a system of 

private property riqhts over.previously open access hunting 

qrounds in response to the increasinq demand for small 

animal furs by French traders. 

In his article, Demsetz concentrated his attention on 

the left side of equation 4.1. Dahlman, in writinq about the 

enclosure movement in Great Britain, focused on the riqht 

hand side, the transactions costs element of the 

relationship. Accordinq to Dahlman, the people of the 

villaqes where the open field system was practiced were 

aware of the alternative of private property riqhts. 

Althouqh the open field system was dominant in Enqland, 

there had always been some enclosed farms. 

The usual story about the enclosures is that, "··· 
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there was a sharp increase in the demand for wool owing tc::> 

the growth of the Dutch wool manufacturers, and that the 

price of wool rose very steeply as a result" [Dahlman, p. 

163]. The conversion of corn fields to grazing pasture for 

sheep has thus been widely regarded as the explanation for 

the enclosure. This would fit in well with Demsetz's theory. 

Dahlman however, claims that this explanation is inadequate 

because of the long duration of the movement. He contends 

that, while the alternative of enclosure was always 

available, and often generated greater benefits than the 

open field system, enclosure was a response to a decrease in 

transactions costs. 

Enclosure did not occur everywhere at once as would be 

expected with Demsetz's simple model. Enclosure took place 

only as the transactions costs of the change were reduced to 

an amount less than the benefits of the change. The 

apparently random abandonment of the open field system can 

be explained by the fact that transactions costs are 

location specific. It is Dahlman's claim that one village 

would reach agreement on enclosure while its neighbor did 

not soon follow suit because of differences between them in 

negotiating and enforcing any final agreement. 

Anderson and Hill bring the dual concepts of utility 

maximization and cost minimization together within the 

traditional marginal decision model of neoclassical 

economics in their article on the enclosure of range land in 

the American West. Collective action aimed at defining and 
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enforcing property rights have both benefits and costs, 

either one of which can be subject to change. 

and protecting property rights is very much 

activity to which resources can be devoted. 

"Establishing 

a productive 

But like any 

other activity, the amount of investment will depend upon 

the marginal benefits and costs to investors of allocating 

resources to these endeavors. By expressing the amount of 

property rights definition and enforcement activity as a 

function of 

specifying 

marginal benefits and marginal costs 

the shift parameter for each function, 

and 

it 

by 

is 

possible to explain the structure of property rights in a 

society and provide a vehicle with which we can analyze 

changes in property rights over time" [Anderson and Hill, 

p.202]. 

These relationships are represented in the graph in 

Figure 4.4. Activities in the definition and enforcement of 

property rights are measured along the horizontal axis. The 

costs of defining property rights are measured along the 

vertical axis. This construct allows a synthesis of 

Demsetz's and Dahlman's contributions. Demsetz predicts an 

increase in activity with an upward ~hift of the curve 

representing the marginal benefits of an increase in the 

definition and enforcement of property rights, e.g. from MB 

to MB'. Dahlman noted the possibility of a downward shift in 

the curve representing marginal transactions costs, e.g. 

from MC to MC 1 • The shifts could be the result of a change 
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in the value of any of the parameters in the function, · e.q. 

technoloqical innovations, increased population, tastes or 

chanqe in relative resource scarcity (since this is only a 

partial analysis.) 

4.3.2 New Messaqes - The Institutionalist View 

The Institutionalists critique of the Public Choice 

explanation of the forces dri:vinq chanqe in the social order 

is not that it is inappropriate but rather that it is 

inadequate. Schmid concurs that, "·There is no doubt that 

· qeoqraphic factors., · technoloqy, human propinquity, mutual 

advantaqe and chanqinq prices are .factors in the formation 

of property riqhts" [Schmid, p. 29]. 

Buchanan and other economists [Schotter] consistently 

\predict the emerqence of a private property system from the 

contractinq behavior they hypothesize typifies human 

response. This simply betrays western prejudice and personal 

ideoloqy. The institutions supposed to evolve from their 

qame theoretics reflect the theorists · own western 

experience. Other conceptions of tenable social orqanization 

fail to be considered because their imaqe of what is 

possible is limited by their initial assumptions. They apply 

an imaqe Of individual utility maximizing behavior which 

derives from the analysis of comp.etitive markets to the 

process of collective choice. The focus on the competition 

amonq individuals leaves no room in their theory for 

cooperation. Forbearance can only be the result of joint 

individual utility maximization, not a shared system of 
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values. To assume that this is strictly a voluntary response 

is to also ignore the exercise of power in limiting 

individual behavior. Even today, people are threatened with 

coercion when undertaking activities others regard as 

illegitimate (e.g. burial of toxic wastes in one's 

backyard.) Some people are threatened with coercion by 

illegitimate groups so that they will forbear as others 

desire (e.g. allowing the dumping of toxic wastes on private 

and public land.) If forbearance can be increased by any 

means other than joint individual utility maximization, then 

the Public Choice theory is inadequate. 

The Institutionalists are concerned with more than the 

calculation of equation 4.1. They ask why are the benefits 

and costs perceived as they are? Where does the public image 

come from? How does it change? 

In Boulding's conception, images change as new messages 

cause a change in the value system. New messages make known 

new images of alternative institutional arrangements and the 

inadequacies of the old. Where do these new messages 

originate? Boulding makes a parallel between the creation of 

new messages and the process of biological evolution in 

discerning three sources of new messages. 

1. New ideas may just appear in the mind 

creative individual. This is like random mutation 

of a 

that 

changes 

able to 

a gene in some species of an ecosystem. 

communicate and persuade, this image 

If he 

will 

is 

be 
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implanted in the minds of others. The creative individuals 

who have the greatest impact tend to be charismatic or 

prophetic. Boulding calls them nucleators "bearers of 

viable mutant images, true entrepreneurs of society" 

[Boulding, 1956, p. 75]. The name intellectual entrepreneur 

also fits this type. 

To Boulding, "How these individuals originate and how 

they exercise their influence on the images of others is a 

profound mystery" [Boulding 1956, p. 75]. The development of 

Jungian psychology takes part of this mystery away. In their 

classification of temperament types, Kiersey and Bates 

identify a type with these characteristics. ':fhey call this 

type pedagogue. Found in only about five percent of the 

general population, individuals of this type place people as 

being of the highest importance and priority. They are 

outstanding leaders of groups, both task groups and growth 

groups. They have the charming characteristic of seeming to 

take for granted that they will be followed, never doubting 

that people will want to do what they suggest/. More often 

than not, people do, because this type has unusual charisma. 

They are influential because they handle others with charm 

and concern. 

2. In an ecosystem the opening of an empty niche may 

bring about an adaptive response by .some species which then 

fills it. Likewise, a new message may be a conscious 

response to opportunities opened up by changes elsewhere in 

either the social or natural environment. Norgaard refers to 
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the responses of sociosystems and ~cosystems to messages 

from each others as co-evolution. Image creation that is 

guided by the existence of empty .niches includes, but is not 

limited to what is now called induced innovation [Hyami and 

Ruttan]. 

3. New messages can be created from a synthesis of 

previously known ideas. As Boulding points out, · "Sometimes 

it is not the single individual but rather the chance 

combination of individuals which produces the striking 

effect" [Boulding, 1956, p. 76]. This can be a synergistic 

or dialectic process. Hegel described the dialectic process 

in a social system as the competition between two images, a 

thesis and an antithesis for acceptance. As the. weak spots 

in one image are identified by the proponents of the 

alternative thesis, it gains acceptance as the public image. 

An important condition for the initiation of change is 

the existence of nonconformist subcultures in which new 

messages can be nurtured. These will be qroups that put a 

hiqh VC!llue on revolt aqainst orthodoxy. Individuals in these 

qroups later serve as messengers of alternative imaqes to. 

the rest of society (e.q. the apostle Peter and Paul.) 

The messages a public receives may well include price 

si~nals and technological innovation which have a direct 

effect on.the relationship expressed in equation 4.1. They 

may, however, do more than just this. They can change our 

value system, our perception of what constitutes proper and 
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natural behavior. Our own tastes and preferences can be 

modified by influences from our social and natural 
.. 

environments. In the Institutionalist view presented here, 

the impetus for change in the property riqhts structure 

comes from our reaction to a wide variety of messages and 

not just price signals as the Public Choice economists would 

argue. 

4.4 Collective Choice - The Decision Process in Politics 

4~4.1 Applying the Economic Model to the Decision 

Process in Politics - The Public Choice View 

The concern of economists is predominantly with the 

exchange process in economics as observed in the 

marketplace. As a public policy analyst the economist needs 

to enlarge his perspective to include the exchange process 

in politics wherein collective choices are made. one source 

of pressure for collective action is the demand for change 

i15 the structure o.f property rights as entrepreneurs respond 

to new opportunities for economic gain. Collective action 

can be at the institutional level, in limiting access to a 

resource, or at the operational level, regulating and 

inducing production. The economist becomes concerned with 

the role of these entrepreneurs in the process of collective 

action when he is interested in knowing, " ... whether the 

opportunities they discover and the actions they take will 

increase the size of the pie for society" [Anderson, p •. 

930]. 

According to the Public Choice view, in searching for 
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unforeseen opportunities for himself, the entrepreneur is 

not concerned with whether his actions increase or decrease 

the size of the pie for society. When property rights are 

well defined, enforced and transferable, the entrepreneur 

has a clear idea of what actions he can take regarding 

resources and of what will be the personal consequences of 

his decisions. In the Public Choice view, they will then 

take only those actions that produce net benefits for 

themselves and, quite unintentionally, for society. What if 

these conditions do not prevail? Then opportunities exist 

for the entrepreneur to derive rents from exploiting an open 

access resource or transfers from government. This is rent-

seeking. Transfers from g.overnment at the operational level 

include subsidies and public provision of private goods. At 

the institutional level, this behavior is aimed at 

limitation on entry and enforcement of assigned rights. When 

this behavior serves to create well defined property rights 

it contributes to the pie-enlarging process. Rent-seeking 

is a negative sum gain if it includes, "efforts to use the 

coercive power of the government to increase personal wealth 

for some at the expense of others" [Anderson, p. 932]. It 

includes restrictions to inhibit competition in the 

marketplace and to redistribute existing rights. 

In the West, the decision making process at the 

institutional level is defined at the constitutional level. 

In the United States, the collective decision making process 
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is embodied in executives, legislatures and the courts. 

Opportunities for rent seeking attract resources in order to 

influence decision making in each of these sectors of 

government. These resources are said to be wasted because 

they are allocated to activities with a negative sum gain. 

Rent seeking behavior by a single individual is likely to be 

effective only at the local level of government, e.g. town, 

county. In order to more effectively influence state and 

national politics, individuals form special interest groups. 

Influence can be more powerfully exerted in the public 

decision making process when votes and financial resources 

are organized. The activity of a special interest group has 

the character of a public good. All those who share the 

common interest of an organized group will benefit without 

having to be a supporting member of the organization. Under 

what conditions will individuals organize to act in their 

collective self-interest? Olson offers several reasons for 

why a group might form and act. If the group is relatively 

small, each member will not only receive a large share of 

the benefits, but will also be able to keep track of the 

contributions of his fellow members. This generates a level 

of social pressure which dissuades free-riding behavior. No 

explicit coercion or outside incentives are necessary to 

insure participation. 

some one individual may find it worthwhile to provide 

some quantity of a public good all by himself because of 

differences among members in tastes and income. His demand 
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is great enough that the private gain is sufficient 

incentive for him to obtain some without concern for the 

benefits received by those with less demand. Olson calls 

this "exploitation of the rich." 

A large interest group can encourage·participation by 

offering a private good as a by-product to members only. 

These are "selective incentives," the sale of which is tied 

to support of the organization. Newsletters, journals, and 

group rate insurance are all examples of positive selective 

incentives commonly used to enlist individuals into a group. 

The desire to"··· win prestige, respect, friendship, 

and other social and psychological objectives" [Olson, p. 

60] creates social incentives to contribute to a group. 

These are viewed as just another form of selective 

incentives. Olson contends that they strengthen his theory 

"··· for social status and social acceptance are individual, 

collective goods" [Olson, p. 61]. 

If none of these are sufficient to elicit voluntary 

membership, a group can form and survive if individuals are 

forced to join. This can be done by appealing to the 

coercive power of the state. A small group lobbies for 

legislation which requires all others with a common interest 

to support it or suffer the penalty of law. Olson cites as 

an example of this the closed shop, where union membership 

is a requirement of employment. 

Thus far, the discussion has only been concerned with 
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the demand for collective action. The institutions supplying 

collective action are the legislatures and the 

bureaucracies. Analysis by Public Choice economists o.f 

legislative behavior in which the majority rules, reveals a 

voting process referred to as logrolling [Mueller]. In 

logrolling, a legislator will trade his vote on an issue of 

little importance to him provided that those who desire his 

vote will in exchange vote in support of some issue of 

particular interest to him in the future [Frey]. 

Similarly, among the electorate, coalitions of disparate 

interests may form in order to increase the total number of 

votes they can bring together to put pressure on the 

legislature or elected executives. One of the consequences 

of vote trading is that total public expenditure greatly 

exceeds what it would otherwise be because it increases the 

likelihood of the participants winning on their relatively 

more important issues. 

The Public Choice economists also apply the economic 

model to the activities of bureaucrats. Public employees are 

assumed to maximize their own utility subject to certain 

constraints. The top bureaucrats are believed to shape the 

behavior of the civil service. It is hypothesized that they 

derive utility from their own income, power, prestige, 

perquisites and ease in management [Frey, Mueller]. Though 

it may not be clear which of these arguments any particular 

bureaucrat is maximizing, all are to some extent a function 

of the size of the agency's budget. Utility is positively 
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related to it. The budget allocation is usually the primary 

constraint facing a bureau director. In this model of 

bureaucratic behavior, government is not expected to 

maximize social welfare. In pursuing their own goals, 

bureaucrats seek to maximize the size of their budget. 

Viewing the government treasury as an open access resource, 

they have an incentive to capture as large a share as 

possible. In order to demonstrate a public purpose for a 

larger budget, "··· each bureaucrat must find ways to 

increase the magnitude and scope of agency activity" [T. 

Anderson, p. 932]. The nonmarket nature of the goods he 

produces makes monitoring of government business a problem. 

No accurate measure can be made of the value of a public 

good. 

on the supply side, the bureaucrat controls information 

on the costs of production. No one in either the rest of the 

government or the public: has much of an incentive to become 

informed on how well an agency makes purchases (unless he 

thinks he c~n make money with a book about it.) This gives 

the bureaucrat the discretion to pursue his own goals. Even 

if he desired to improve t:tie performance of his agency, the 

bureaucrat can only make a guess about the value of his 

agency's product. He cannot make marginal comparisons 

without the benefits of information contained in prices. 

More likely, he will coalesce with the special interest 

groups which benefit from his agencies activities, in 
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seeking greater funding. Since they do not ,bear the 

opportunity costs of this, "··· they pursue programs that 

concentrate benefits while dispersing costs, thereby 

building up a constituency for increased agency activities" 

[T. Anderson, p. 932]. 

The Public Choice economists conclude that, 11 ••• the 

information and incentive structures are as likely to 

generate government failure as they are to generate market 

failure" [T. Anderson, p. 933]. Unless further constraints 

are placed on government activity in the West, the Public 

Choice economists see much potential for negative sum games 

from collective action at both the operational and 

institutional levels. Not all change in property rights is 

for good and not all change that could be good is realized. 

Buchanan fears that the increasing intrusion of 

government into the lives of Americans is aiding in what he 

perceives as a breakdown of the moral order. A stable moral 

order requires only a protective state to quarantee 

enforcement of property rights. The increasing involvement 

of government in managing economic activity creates conflict 

in society because of the competing interests and goals of 

various "moral communities." Each proclaims that it is 

acting in the national interest, but Buchanan conjectures 

that there is little moral community in the United States. 

There is no one public purpose supported by a value shared 

by all. As citizens observe exploitation of the g.overnment 

for private interests under the quise of nonexistent 
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national purpose, they become"··· more disillusioned with 

governmental processes, and are more and more attracted to 

assume roles as moral anarchists" [Buchanan 1981, p. 12] 

4.4.2 The Institutionalist View 

In the previous section on the impetus for change, it 

was noted that Institutionalists contend that property 

rights emerge from images of how economic decisions can and 

should be made. The first step in this process, the creation 

of potential new images of property rights alternatives was 

then discussed. Now attention is turned to a second step -

the adoption of new images. What are the conditions which 

influence the collective adoption of a newly conceived image 

into a realized institution? What are the differences 

between the Public Choice view, which uses the self-

interested rent-seeking economic model to analyze this 

question, and the Institutionalist view? 

Hodgson noted how not all individual choice is fully 

deliberative, rather it is greatly influenced by custom and 

culture. In the Institutionalist view, this is just as true 

for collective choice. Institutional change is dependent 

upon what alternatives a population is awar~ of and 

receptive to. The intellectual entrepreneur has a major role 

in preparing the way for change by raising the social 

consciousness. Educating the public involves more than just 

increasing knowledge, it also includes shaping and reforming 

individuals' tastes and preferences. Though this point seems 
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obvious, it is denied by most economists who assume that 

individuals know their own tastes and preferences and then 

take these as qiven and stable. Institutionalists realize 

that preferences are often not known, are amenable to chanqe 

and that this chanqe is influenced by factors in a person's 

exterior environment. 

Intellectual entrepreneurs cannot all be characterized 

as economic rent-seekers. They may be workinq to chanqe the 

public imaqe for reasons other than personal financial qain. 

Their purpose may be to promote a particular ideoloqical 

view of what constitutes proper and natural behavior. It is 

commitment to an ideoloqy that drives the intellectual 

entrepreneur. His satisfaction derives from the acceptance 

of his value system by a broad qroup of people. He enjoys 

reshapinq the public imaqe. As mentioned in section 4.3, 

these are the people who fit the pedaqoque temperament type. 

custom, culture·. and self protection can serve to 

inhibit the evolution of a public imaqe in spite of forces 

for chanqe oriqinatinq elsewhere in the social or 

environmental order. Bouldinq describes the atavistic 

consequences of "institutional stickiness" in contendinq 

that, "It is not fanciful, however, to detect patholoqical 

relationships at certain times and places in history between 

the public imaqes and the rest of the social universe. As 

the world moves on, the imaqe does not" [Bouldinq 1956, p. 

79]. 

Even when the benefits of a new institution outweiqh 
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the costs of change old institutions may be retained, argues 

Runge, "··· if alternatives seem to offer greater 

uncertainty if the status quo appeals to powerful interest. 

Unless the net benefits (rents) resulting from a change in 

prc;>perty rights are clearly favorable to a sufficiently 

large (or powerful) group, there is a conservative tendency 

to retain property rules in the face of changes in the 

environment" [Runge 1984, p. 810]. 

Boulding notes that there are dangers in intellectual 

entrepreneurship because, "An image which is about to 

collapse of its own·weight is frequently supported far 

beyond its time by the efforts of misguided people to push 

it over. The attacks of the reformers produce defensive 

mechanisms on the part of the holders of the image. It is 

identified in the value system with other dearly held values 

and hence, any messages inconsistent with it are rejected" 

(Boulding 1956, p. 122]. 

Change occurs when an institution which is 

inappropriate to its social and natural environment becomes 

no longer tenable. The public image which supported it 

either withers away or gives way to an al.ternative. 

In the Public Choice view, rent seeking behavior is the 

cause of institutional change which decrease the sum total 

of all individuals' welfare. Rent seeking is an inherent 

failure of government by majority rule. This view fails to 

recognize rent seeking as simply a part of the basic 
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struggle over authority and resources which carries over 

even into constitutionalism. To conclude that contractual 

agreement resolves interpersonal conflicts is to attribute 

more value to them than they deserve. Property rights can 

never be completely defined and enforced. The varied 

activities of organized crime in the United states (as in 

the dumping of toxic wastes) are proof of this. 

Even the process of joint individual utility 

maximization includes the exercise of power. The burden of 

paying the transactions costs of altering the property 

rights structure through the political process falls less 

heavily on those who already possess greater wealth and 

income generating capacity. Nor are the transactions costs 

of coilective action the same for all · individuals. Every 

time there is a change of administration, allies of the 

incumbent lose ease of access to government, while the 

allies of the winning party gain better access. The rules of 

access to government can themselves be thought of as a 

property rights. They constitute an important part of each 

individual's wealth holding [Schmid]. Most importantly, 

access is a prerequisite to power in collective decision 

making. 

People desire access to the collective decision-making 

process in order to have the state exercise its powers to 1) 

grant them access and use rights to resources and 2) to 

transform the public image of what constitutes proper and 

natural behavior, i.e. have their ideology predominate the 
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process. How the state uses the power at its command depends 

upon the exercise of power within the collective decision-

making process. Each individual and group that seeks to have 

the state use its power on their behalf gains influence in 

the decision-making process as it has access to sources of 

power. What are these sources of power and how are they 

used? Do individuals and groups possess power to affect the 

public image without the benefit of access to the power of 

the state? 

Three types of power and the primary source of each are 

identified by Galbraith. These are shown in Figure 4.5. 

Galbraith synthesizes previous thought on the nature and 

exercise of power and establishes his own framework of 

analysis. He lays bare the sources of power and examines 

their changing role in western societies. He shows how power 

is an integral part of the collective choice process. In 

general, he states that, "Power is the possibility of 

imposing one's will upon the behavior of another person" 

[Galbraith, p. 2]. 

Condign power threatens the individual with something 

physically or emotionally painful enough so that he forgoes 

pursuit of his own will or preference in order to avoid it. 

Submission is gained by the promise or reality of 

punishment. The exercise of condign power in the past was 

associated with physical punishment. Galbraith extends the 

term to also include its exercise by any form of adverse 
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action or its threat. Although physical strength is 

certainly a source of condign power, personality is much 

more important in its exercise on adults in the modern 

world. The effective personality wins submission by 

persuasion. He is able to convert others to his purposes by 

asserting the unknown with certainty and conviction. To some 

extent, he also recognizes the will of his constituency and 

identifies himself with it. Because he does so, it agrees, 

on some matters to accept his will. He is the empathetic 

communicator that Kiersey and Bates define as the pedagogue 

type. 

Compensatory power is the opposite of condign. It 

offers the individual a reward or payment sufficiently 

advantageous or agreeable so that he forgoes pursuit of his 

own preference to seek reward instead. The exercise of 

compensatory requires property. It is exercised . in the 

process of joint individual utility maximization by those 

with the ability to get others to submit to their purposes 

by buying their acquiescence. The values of the relatively 

more wealthy will count more in collective action decision 

making than those who are less well to do. 

The submission to the purposes of others that is won 

by compensatory power is central to the functioning of 

capitalism. The assembly line worker stays at his machine, 

creating profits for its owners because he receives his 

hourly wage for so doing. In the United States, compensatory 

power is subject to much government regulation. Its use is 
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also qreatly conditioned by law and custom. In our society 

thouqh, many forms of compensatory power are reqarded with 

disapproval or are specifically outlawed, e.q. buyinq votes, 

bribinq public officials. 

Galbraith perceives both condiqn and compensatory power 

as less important than, and qivinq way to conditioned power. 

He states, "The acceptance of authority, the submission to 

the will of others, becomes the hiqher preference of those 

submittinq. This preference can be deliberately cultivated -

by persuasion or education. This is explicit conditioninq. 

Or it can be dictated by the culture itself: the submission 

is considered to be normal, proper, or traditionally 

correct. This is implicit conditioninq. Conditioned power is 

the product of a continuum from objective, visible 

persuasion to what the individual in the social context has 

been brouqht to believe is inherently correct" [Galbraith, 

p. 29]. 

Conditioninq power is the ability to shape an 

individual's imaqe of what constitutes proper and natural 

behavior. It is less costly to exercise because when people 

are conditioned to behave in a certain way, and believe this 

behavior to be proper and natural, enforcement costs are 

quite low relative to coercion. When individuals are seen to 

adopt a behavior without coercion, it is often incorrectly 

assumed that they are actinq voluntarily, in a way 

consistent with their own best interests. They are observed 
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aqreeinq . upon rules of social behavior that infrinqe upon 

their own freedom to act without beinq compensated or 

coerced. Therefor·e this cQmpliance is thouqht to be 

consistent with joint individual utility maximization. 

Of course there will always be those who are not 

influenced by conditioninq power. Coercive enforcement 

mechanisms may be developed to attempt to control their 

behavior. However, a hiqher standard of liV'inq could be 

enjoyed when people conform without larqe expenditures on 

enforcement mechanisms. For. instance, in the West, people 

are conditioned to accept respect for the private property 

of others as a natural duty. The private property system 

depends primarily upon the wide acceptance of forbearance as 

a duty in order to keep enforcement costs from outweiqhinq 

the productivity qains that can accompany it. 

Galbraith identifies the source of conditioned power as 

orqanization. Personality and property can have increasinq 

effect as sources of power only with the support of 

orqanization. Orqanizations defined as, "A number of person 

or qroups united for some purpose or work" [Galbraith, p. 

55]. The participants have submitted to the purposes of 

orqanization in pursuit of some common purpose, which then 

normally involves the winninq of the submission of people or 

qroups external to the orqanization. For executives, hiqh 

salaries are co.llected for submission but belief in the 

purposes of the corporation - conditioned power- is almost 

certainly more important says Galbraith. He also notes that 
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even in the case of the factory worker, the individual 

responds to compensatory power but also takes some pride in 

his job and reflects this in.its performance. This is what 

Veblen called "workmanship". 

Those who want to make their values count are finding 

that organization _ for the purpose of conditioning public 

opinion and political . votes in their favor is the most 

effective route for attaining their goals. Galbraith 

. . . the most recent great movement in the observes that, II 

dynamic of power is the rise of organization as a source of 

power and the concurrent lessening in the comparative roles 

of personality and property" [Galbraith, p. 131]. 

While organization is an effective means of exercising 

conditioning power, the process of forming and maintaining 

an organized group relies upon the exercise of the different 

types of power. Comparing Galbraith's framework to Olson's 

theories, we can see that groups held together by selective 

incentives are depending upon compensatory power to gain and 

hold members. Large groups that depend upon their own or the 

state's ability to coerce individuals to participate are 

exercising condign power. Olson though never discusses how 

the use of coercion is legitimized in a democratic society 

(not that this is always the case, e.g. the Mafia). Olson 

finds it necessary to integrate social incentives with the 

more materialistic selective incentives. 

Both of these oversights result because he fails to 
/ 

L 
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the importance of 

individual behavior. 

conditioning power in 

With Galbraith's more 

precise view, we can see that social pressure and the 

attainment of prestige and diqnity are a function of 

conditioning power rather than a form of compensation. These 

are elements of our social life. They depend upon the 

prevailing public image of what constitutes proper and 

natural behavior. From this perspective, we can formulate 

several questions on how collective action begins that would 

not arise from Olson's analysis. He argues that when the 

value of a collective good is relatively greater to one 

individual than others he may be induced to be the first to 

provide at least some .of it. To this possibility we can also 

add the potential of provision by individuals who trust that 

others will contribute if they do because they have been 

conditioned to believe this. The discussion on personality 

types also leads us to consider the possibility that 

collective action will be initiated by a natural leader who 

possesses qualities which inspire others to follow. 

With the rise of organization, the decision process in 

politics has become a process in which leaders and interest 

groups work for marginal adfustments in.public policy to 

meet each others' needs and desires. Lindbloom describes 

this as mutual partisan adjustment, a process in which, 

"Interest-group leaders seek common cause among themselves 

and with additional.parties. Alliances are formed between 

interest-group, congressional, administrative, and executive 
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leaders. It is a vast process of mutual accommodation to win 

votes, to assemble the votes of smaller groups in ever 

larger blocs and, for some leaders, to achieve influence by 

delivering votes to others" [Lindbloom, p. 140]. 

Quite similarly, Boulding refers to the democratic 

process as mutual modification of images. In this process, 

"Decisions are essentially temporary in nature in the sense 

that they do not close the discussion, although they do have 

the effect of modifying it. We live in a perpetual state of 

unresolved conflict. A decisibn is a partial resolution of 

conflict. The majority does not rule, a majority decision is 

simply a s.etting of the terms under which the minor! ty 

continues t.he discussion [Boulding 1956, p. 103]. 

This process includes what the Public Choice economists 

ca.11 vote tradinq, but Lindbloom' s concept of this is mu~h 

broader. He uses the term "reciprocal obligation· among 

auth,orities" to describe the common situation in which, "an 

authority is locked into a network of obligation that 

requires him to use his authority to do favors for Other 

officials who hav• used their authority to do him favors. 

And conversely, he initiates favors for other officials in 

order to put them under obliqation to him" [Lindbloom, p. 

31]. Thus, mutual convictions of support will be incurred 

among legislators, interest groups, executives and 

bureaucrats .• 

This mutual adjustment process is also characterized by 
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a decision making strategy Lindbloom calls "disjointed 

incrementalism." Policy change is not a decision based upon 

full knowledge. As the Austrians point out, a governmental 

authority is not capable of integrating all the information 

needed to make optimal collective decisions. Yet certain 

tasks, like the definition of property rights, must be made 

collectively. In a pluralistic system, the number of players 

in the policy process is so large that the mutual adjustment 

process can usually only accommodate change incrementally. 

If the new policy proves insufficient, then another marginal 

change may occur. "In such a system," contends Lindbloom, "a 

policy maker is to proceed incrementally and sequentially, 

with close interplay between end and means. In such a 

strategy, a policy maker is less concerned with 'correctly' 

solving his problem than with making an advance. He is also 

less concerned with a predetermined set of goals than with 

remedying experienced dissatisfaction with past policy while 

goals and policies are both reconsidered" [Lindbloom, p. 

314]. 

In the Public Choice model, legislators and political 

parties constantly seek to maximize votes. A party's 

platform, a candidates positions, are both designed to 

appeal_to those policies favored by majority of the voters. 

This model is too simplistic for two reasons. First, people 

vote f.or a person, not a single policy. Each candidate will 

not be able to represent a single voter's preference on 

every issue. Secondly, there will be issues for which no 
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unmistakable majority can be clearly perceived. When there 

is doubt as to what will best appeal to voters, Lindbloom 

claims that, "··· each party and its candidates will tend to 

espouse the traditional positions and ideology of the party. 

Each party will also try to differentiate itself from the 

other and then try to persuade undecided voters to move 

their volitions in the direction of what the party proposes" 

[Lindbloom, p. 142]. Neither may succeed in discovering what 

the majority preference on any one issue is because each 

voter weighted all the issues in his own way. 

The Public Choice model also has no place for ideology 

in the behavior of the bureaucracy. Ideological commitment 

may be what brought an agency director into public 

administration. The desire to reform the government and 

reshape the public image of what government ought to be 

could be the most important fact.or in his utility function. 

It certainly seems to be so for the Public Choice economists 

themselves! It would also have to be for the bureaucrats 

whom they expect to implement the reforms they suggest. 

Two.of the aspects of the Public Choice description of 

politics do fit into the Galbraith/Lindbloom framework. Rent 

seeking occurs because, "While a proliferation of public and 

private groups engaging in mutual adjustment brings a 

remarkably wide range of interests and considerations to 

bear on public policy, the same process tends also to take 

gains for the organized at the eXpense of the unorganized" 
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[Lindbloom, p. 141]. 

Secondly, the growth of government is difficult to 

restrain because of "the inevitability that authority, no 

matter how precisely assigned by constitutional tradition 

and contemporary redesign, is always given extended use'' 

[Lindbloom, p. 140]. 

Lindbloom notes one characteristic of the struggle for 

authority not acknowledged by the Public Choice economists, 

but that parallels Galbraith's point on the relationship of 

wealth to power, but with more specifics on how this is 

done. "Some can hire a supporting organization: others 

cannot. Some can hire public relations consultants, 

broadcast time, newspaper space, and other public 

platforms; others cannot" [Lindbloom, p. 141]. 

As noted earlier, benefits can be gained at 

level of decision making. A group may be seeking 

either 

either 

public provision of a good or service of partic'Ular value to 

them or restrictions on competition. Limiting access 

requires the use of condign power which in our society is 

restricted by law to the state.· Those seeking its use on 

their own behalf must appeal to .the state. When these 

actions are limited to movements toward more clearly 

defining private rights in P:t"operty they are "efficiency 

improving" in the Public Choice view. The criterion, or lack 

thereof, for judging collective action is the topic of the 

next section. 

4.5 Criterion for Judging the Outcomes of Collective Choice 



119 

4.5.1 The Contractarian Social Order - The Public 

Choice View 

Their fear of society plunging into a state of moral 

anarchy has led Public Choice economists to put forth 

criteria for those decisions that must be made collectively. 

Public policy can then be judged as worthwhile or as 

negative sum gain rent seeking. 

notion of justice as fairness. 

From Rawls, they borrow the 

They then contend that 

fairness can be found in the trading behavior of individuals 

at the operational level because the trading process 

involves genuinely voluntary agreement among individuals. 

Market trading is considered efficient by most economists, 

but is its outcome just? Buchanan applies the justice as 

fairness concept to conclude that if the process is fair, 

its end result must be taken as just, with voluntary 

agreement being the central property of fairness. Judgment 

is to be passed on the process of collective action rather 

than its results. 

The process of free trade is implicitly unanimous. If 

free trade is fair and just, its outcomes then is just if it 

is unanimous. To Buchanan and other Public Choice 

economists, conceptual unanimity is the only acceptable 

criterion for collective' choice in any individualistic 

social order, like the United States and Western Europe. 

This unanimity principle is necessary to preserve the 

feeling of mutual respect among individuals that sustain the 
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moral order according to the Public Choice economists. The 

conflicts over the use of government for the purposes of 

diverse moral communities or subcultures erode the moral 

order. With unanimous consent on all collective decisions 

these conflicts become non-existent, just like the presumed 

notion of national interest. 

Buchanan considers the initial agreement on property 

rights as sacrosanct. This prejudice is evident in the way 

he explains this shift in the natural distribution, "The 

law-abiding members of the community may find themselves in 

a genuine dilemma. They may simply be unable to block the 

unilateral violation of the social contract" [Buchanan, 

1977, p. 90]. The actions of the initially less endowed 

groups in society to improve their situation is considered 

to be somehow less moral than the actions of those who used 

the constitutional process in the past to protect the 

possessions they obtained when they were better able to 

exercise power. 

The government therefore should not engage in any re-

allocation of post-trade outcomes because there is no common 

value system on which to base the desirability of the moves. 

The basic functions of the protective state are provision of 

national defense, defining and enforcing property rights and 

establishing a commercial code of law for private 

contracting. 

The Public Choice economists are interested in two 

particular problems relating to the role of government as 
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they define it. Buchanan's primary question is how might a 

state be instituted to perform these basic functions without 

it assuming powers of Leviathan. Dahlman professes that the 

property rights approach of Public Choice economists adds to 

economic analysis the problem of choosing " that 

institutional environment that maximizes the value of the 

final allocation by minimizing the transactions costs 

associated with moving from the initial to the final 

distribution of resources" (Dahlman, p. 68]. 

The role of the economist in the Public Choice view, is 

to be a specialist in contract. His job is to point out to 

individuals ranges of mutual gains to be had from engaging 

in voluntary exchange. As a policy advisor in the collective 

action decision making process, he becomes especially 

concerned with finding ways to reduce transactions costs in 

order to facilitate voluntary agreements and trade. Rules 

which assign responsibility for the opportunity costs of 

resource use are improving". Rules are 

inefficient which 

"efficiency 

interfere with free exchange leaving 

trading opportunities unconsummated. 

4.5.2 The Institutionalist View 

The Institutionalists approach to the study of 

collective decision making is descriptive and positive. 

Unlike the Public Choice economists, they do not establish 

normative principles to judge either the process or the 

results. They regard the Public Choice view as utopian. The 
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belief that a constitution will, or even ought to, stop the 

basic struggle over authority is rejected because it is both 

normative and unrealistic. 

The unanimity principle is normative in 

support for the status quo and its implications. 

both its 

Any strict 

Constitutional provision which requires conceptual unanimity 

in the collective choice decision making process simply 

legitimizes the results of the previous struggle. The 

exercise of power though is a continuing factor in the 

evolution of property rights. It cannot be expected to 

disappear when a Constitution is accepted. The use of power 

to achieve one's purpose within a constitutional process is 

inevitable and no less moral than its use in establishing 

the status quo. The status quo cannot really be conceived of 

as contractual, and asserts Samuels, "··· there is no 

justification of giving it such preeminent status simple 

because it is in existence and requiring contractual and 

only contractual change from now on" [Samuels, p. 531]. 

The status quo is seen by the Institutionalists as 

simply one point in society's valuational process. As 

Boulding was quoted as saying, any decision is only a 

partial resolution of conflict. In the mutual partisan 

adjustment process which characterizes collective decision 

making in the West, many groups use government, but not all 

groups are equal and many remain latent. 

In the Institutionalist view, individual choice in 

agreeing to contracts is not purely volitional. It is rather 



123 

a function of what they term the individual's "opportunity 

set" (Schmid]. Any outcome resulting from the unanimity rule 

is a consequence of the existing individual opportunity 

sets. An opportunity set is a function of an individual's 

income, wealth and other sources of power. Income and wealth 

are derived from ownership of human and natural resources. 

The ability to develop human resources and the opportunity 

to hold and exploit natural resources depend upon the 

existing working rules of the society. These working rules 

are found in the laws and the prevailing institutions. Any 

changes in the assignment of property rights made via a 

collective choice process in which each individual has a say 

will be a function of the existing property rights 

structure. 

In 

options 

matter 

benefit 

reality, collective action for choosing among the 

that constitute a property rights structure is a 

of determining whose values are to count, who is to 

and who is to be exposed to additional costs. 

Restricting government would not put an end to the exercise 

of organized power. The forces of large private pressure 

groups wo~ld still find ways of influencing society. For 

instance, "The Federal Government might decline, but the 

American Medical Association would remain" [Bosanquet, p. 

67]. 

Buchanan's distinction between moral order and moral 

community is a false dichotomy because both are based on 
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ethical choices. Mutual respect is just as much a value as 

mutual support. What Buchanan actually does is raise the 

question of how inclusive is a public image. If all members 

of a society share a similar set of values with respect to 

some public issue, then amoral community exists at the 

national level. If there are different subcultures with in 

the society, various public images will be competing in the 

process of collective decision making. Increasing 

competition among interest groups can be taken as a positive 

sign that more people are involved in the policy process. 

They are breaking up the monopolies of the past by making 

their values count too. The losers may well want to become 

·moral anarchists if they feel sufficiently self-righteous 

and have a low regard for the future consequences this might 

bring. 

The success of further extensions of governmental 

authority in modern politics depends upon the ability of 

those seeking it in reshaping the public image of what 

constitutes proper government activity. The exercise of 

conditioning p.ower through organization will be the most 

important method for accomplishing this. Social stability 

will not be endangered if the new policies are widely 

accepted. In this context, quasi-unanimity is a measure .of 

success, not a moral prerequisite. It does not imply that 

all acquiescence is truly volitional. The Social Security 

program is an example of government qone too far for the 

Public Choice economists, but an extension that enjoys broad 
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public support. 

The belief in the inevitable failure of government in 

allocating resources at the operational level reflects the 

Austrian vein in the Public Choice view. The government 

cannot plan well because government officials cannot know 

all. Yet in their role as specialists in contract, searching 

for policies that are acceptable to all participants, the 

Public Choice economists also set themselves up as synoptic 

planners. They do not see that they are really partisan 

participants in the mutual adjustment process [Lindbloom]. 

The Public Choice economists fail to see how coercive 

their normative principles can be. Coercion can be justified 

either to sustain the status quo or to bring about change 

that all would agree to if they were only reasonable and 

honest. No situation can be shown not to be Pareto optimal 

because conceptual unanimity for any change is not likely. 

The task of describing the current and alternative states 

itself involves specifying so many details of the present 

and future that getting informed consent is also an unlikely 

prospect. The impracticality of the unanimity principle 

means that Buchanan's notion of conceptual unanimity and the 

Rawlsian notion of "general principles that would be 

advanced by a person who did not know his particular 

circumstances" are "··· ingredients for a normative 

dialogue, and that in real disputes a group that is able to 

exercise dominance is justified in imposing their will on 
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those who disagree if they can satisfy themselves that they 

are acting in accordance with conceptual unanimity and 

general principles that a person who did not know his 

particular circumstances would advance" [Tideman, p. 9-10]. 

4.6 An Institutionalist/Evolutionary Model of the Evolution 

of Property Rights 

The Public Choice model of the evolution of property 

rights was presented in Figure 4.4. The application of a 

supply and demand market model to the process of collective 

choice is rejected by the Institutionalist and Evolutionary 

economists as a sufficient description. In their 

perspective, the collective choice proce.ss is characterized 

by the mutual adjustment of interest groups. This process is 

more than the equilibrating of rent-seeking behavior and 

transactions costs for defining property rights. Given an 

impetus for change its fulfillment is dependent upon the 

exercise of power . in the decision ... making process. The 

sources of power at the command of forces of change and 

opposition to change constitute an opportunity set. Mutual 

adjustment is a function of the opportunity sets of 

individual and groups with an interest in the decision-

making process. It is within the.collective decision-making 

process that property rights are defined. Therefore, a model 

of the evolution of property rights should show how 

opportunity sets influence the definition of property rights 

at each level of decision-making. This is done in Figure 4.6 

The decision-making process at the institutional level 
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is identified as mutual partisan adjustment. This will 

include the exercise of coercion as described in the 

expanded taxonomy of Chapter Three. Following Galbraith's 

anatomy, power is seen to also include compensatory power 

and conditioning power. The exercise of power by interest 

groups and individuals is Aerived from three sources 

personality, organization, and income and wealth. This 

constitutes his opportunity set. The influence of each 

source of power on the mutual adjustment process is 

illustrated by the arrows. Other arrows connecting the 

sources of power, indicate the influence they have on each 

other, as discussed in section 4.4. At the institutional 

level, the mutual adjustment process produces decisions on 

who has access to resource. The arrow leading from decisions 

on limiting access indicates that these decisions, in turn, 
-affect the income and wealth of individuals and interest 

groups. The impact of access decisions at one point in time 

affects an interest's ability to influence the decision-

making process at the institutional level in the future. 

When decision-making ,at the operational level is the 

right of an individual, his decisions are a function of the 

resources at his command. These are part of his income and 

wealth. The influence of th.e exercise of power in the mutual 

adjustment process on individual choice ·is seen in Figure 

4.6. An individual's income and wealth depend upon decisions 

granting him access to resources. The choices an individual 

makes on how to use these resources are also factors in 
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determining his wealth and income. If he can increase their 

value, he will. have more power in the decision-making 

process. 

Operational level decision-making can also be a product 

of collective action. In Figure 4.7, the model is shown when 

the mutual adjustment process also is used to make decisions 

on production. In this situation, all three sources of power 

influence operational level decision-making. The decisions 

on what to produce and how to produce impact on the income 

and wealth of those with access to the resource. This in 

turn, affects their future ability to influence· decisions at 

both levels. 

Different groups may be important as decision makers at 

each level. Once a group is excluded at the higher level, it 

will not have much interest in decisions at the operational 

level. Only those who "make the first cut" will be "players 

in the policy process" at the lower level. If a specific 

group granted access at the institutional should involve the 

state in operational level decisions, the way is opened for 

partisan groups other than.the original user group to become 

involved in decision-making. 

Boulding and Norgaard have both pointed to the 

importance of recognizing that property rights "co-evolve" 

with the natural environment, as discussed in section 4.3. A 

change in the natural environment may create a message that 

provides impetus for a change in the property rights 
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structure. The reciprocal nature of this relationship leads 

to the feedback of responses between the sociosystem and the 

natural environment. The affect of economic activity on the 

natural environment may be different under one property 

rights structure than another. A model of the evolution of 

property rights should include recognition of this co-

evolutionary process. 

In Figure 4.8, the environment is incorporated into the 

model. Both access and operational types of decisions are 

shown to have an impact on the natural environment. 

Decisions on access and operations regulate the impact 

people have on the environment. The answers to questions on 

how many fish may be taken, what levels of BOD will be 

permitted, who will be forced to reduce emissions are 

examples of this. The natural environment has an influence 

on the decision-making process at each level. An exogenous 

change in environmental conditions may lead to a change in 

the property rights structure. Because of the feedback 

process though, the reaction of the environment to the way 

in which it is used under one property rights structure may 

lead to a reassessment of the rules of access and 

operations. With this framework, we can trace a pattern of 

interrelationships between the sources of power in human 

society and the environment, observing that each affects the 

other in the decisions we make on how to use natural 

resources. 

This framework for analyzing the evolution of property 
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rights will be used in Chapter Five to expand the 

traditional model of fisheries economics. Economists in the 

past have used the traditional model to compare economtradition 

past have used the traditional model to compare economic 

values with open access to those when a fish stock is 

private property. They conclude that privatization of the 

stock is the optimal policy, as long as the transactions 

costs of this do not outweigh the benefits to be gained. In 

this study however, ·the expanded model is to be used to try 

to understand how forces for and opposed to change in 

property rights influenced the evolution of property rights 

to the oyster grounds of the Chesapeak~ Bay. In Chapter 

Five, a series of questions that derive from the application 

of this framework to the expanded economic model of a 

fi.shery are presented. They indicate how an Institutionalist 

analysis of property rights change in a fishery might 

proceed. They specifically include the consideration of who 

has the in.itial riqhts to a resource, what form these are 

in, how they are valued, and what other sources of power are 

brought to bear in determining access and use rights to a .. 

fishery resource. 



Chapter Five 

Perspectives on Fishery Manaqement 

This place has chanqed for qood 
Your economic theory said it would 
It's hard for us to understand 

. We can 1 t qi ve up our jobs the way we should 
Our blood has stained the coal 
We tunneled de.ep inside the nation's soul 
We matter more than pounds.and 'pense 
Your economic:: theory makes no sense 

Stinq 

s.1 Introduction 

In Chapter Three it was suqqested that economic 

comparisons between different property riqhts structures 

should take into consideration the·array of common property 

riqhts structures, not just assume that if there are no 

private property riqhts then open access ·prevails. An 

institutional structure .may exist which limits access, 

creatinq colDJllon property riqhts that are valu.ed by those who 

are included in the u,serqroup. The process by which chanqes 

in property riqhts structures are brouqht about was then 
. . •, . 

examined in Chap_ter ·•Four. In the institutional perspective, 

chanqe is characterized by the exercise of power in the 

mutual adjustment process. Property as a source of power, is 

a factor in chanqes in property riqhts. Forces for chanqe 

can be economic in oriqin, but not all are and those that 

are do not necessarily always prevail. Other forces for 

chanqe and opposed to chanqe will also be part of the 

decision-makinq process. 

134 
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These ideas are now to be applied to an economic model 

of a fishery. To see how they would alter the convention.al 

economic form of fishery analysis, this chapter begins with 

a description of Gordon's theoretical model of a fishery 

without property rights. This has served as the analytical 

framework for much of the economic research on fisheries, 

especially research on the Chesapeake Bay oyster fishery 

[Agnello and Donnelley, L. Anderson 1977, Christy]. Then, 

implications for changes in property rights are derived from 

it. 

In the second section, two modifications are made to 

this model. First, the assumption of constant costs is 

dropped. Secondly, the notion of worker satisfaction b'onus 

is added. Then, in the third section conclusions with 

respect . to changes in the property rights structure with 

this model are compared to those with Gordon's model. Non-

financial values associated with the outcomes of different 

property rights structures are also discussed. 

The conclusions reached in section three of this 

chapter r.eflect the application of an Institutionalist 

perspective to the analysis of changes in property rights to 

a fishery resource. can this help us to understand better 

the evolution of property rights? It is suggested here that 

the history of the development of property rights to the 

oyster grounds of the Chesapeake Bay might serve as a test 

of the implications of the Institutionalist perspective. To 

this end, a series of questions relative to this history 
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which follow from an Institutionalist perspective are 

derived. 

5.2 Rent Dissipation in a constant Costs Fishery 

In a theoretical analysis, Gordon argued that when a 

fish stock is not private property, the rent that· would 

otherwise accrue to a sole resource owner is dissipated by 

the unrestricted entry of fishing effort. The equilibrium 

level of harvest in an open access fishery is determined by 

the average revenue per unit of effort (AR) and the supply 

response for effort (ES). Figure 5.1 depicts an open access 

fishery as described by Gordon. He assumed that the cost per 

unit of fishing effort (FE), c, is constant for all units. 

Thus, total cost, TC = FE*c. Marginal cost and average cost 

are equivalent for all units of effort. The supply of effort 

is perfectly elastic at this level, c. 

The average revenue earned per unit of effort equals 

the average product multiplied by the price of the product: 

ARfe = APfe * Pfish 
Gordon assumes that the average product of effort decreases 

with additional units of effort. With a constant price for 

fish, the ARfe then is also a decreasing function of effort. 

When a fish stock is not controlled by a sole resource 

owner, ·Gordon hypothesized that fishing effort will be 

applied to the harvest of the stock until the average return 

per unit effort is equal to its cost. This is shown as FE0 a. 

A sole resource owner would apply effort only until marginal 
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revenue (MR) per unit of effort equaled its cost, * FE . At 

this point, * the average revenue per unit effort is R , but 

its cost is only c. By equating MR to c, the owner maximizes 

the difference between total revenue and total cost. Each 

* unit of effort earns a net return of R - c. When access is 

unrestricted, this net return attracts further units of 

effort into the fishery. Each supplier of effort knows that 

even if he stinted, applying effort only so long as MR > c, 

others would continue to harvest, reducing the average 

return to all units to c. Therefore, each fisher in an open 

access fishery continues to apply effort beyond the profit 

maximizing level of the sole owner. The total net return 

that would accrue to the sole resource owner as a form of 

rent, FE*(R*-c), is dissipated. When private property rights 

exist, then the behavior of the individual resource owner to 

capture ·these rents results in an economically efficient 

allocation of effort to the fishery. Under open access, more 

effort than desirable, by standard welfare economics 

criterion is devoted to the fishery. The fishery is said to 

be economically overexploited. 

Confronted with economic overexploitation, collective 

actions have been taken to alter the property rights to most 

fisheries. These property·. rights shifts have resulted in 

most fisheries being neither private or open access, but 

rather falling into the broad class of common property. 

Collective action can attempt to limit the supply of effort 

devoted to a fishery to FE*. The altering of property rights 



139 

occurs at either the institutional level, by limiting 

access, or at the operational level, by restrictions on the 

use of inputs. Economists have been critical of many of the 

current types of collective actions designed to control the 

input of effort at the operational level [L. Anderson 1977, 

Gordon, Randall]. These actions include the closing of 

fishing grounds during certain hours and certain times of 

year, quotas on total catch and restrictions on the size of 

gear and craft. 

Figure 5.2(a). 

An example of setting a quota is shown in 

* A quota could be set so that only FE effort 

is needed for harvest. Then each unit of effort in the 

fishery * will earn R • Only those first to the dock will be 

able to sell their catch at this higher return. Others will 

find themselves excluded from the market. In the race to be 

the first to market, fishers will invest in new equipment, 

like faster boats. This increases the average cost of 

effort, so that the effort supply function shifts up to ES'. 

Fishers will continue to increase costs until AR again is 

equal to AC thereby dissipating any potential rents that the 

regulation was intended to capture. 

A fishery regulatory authority could attempt to reduce 

the level of total fishing effort through gear restrictions 

and limits on entry. Fishing effort is a combination of many 

different inputs - the fisherman's own labor, boats, fuel, 

* gear types, etc. Regulating fishing effort to attain FE at 

least cost would require restrictions on all factors of 

-
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fishing effort. Otherwise, the unrestricted resources will 

be used more intensively both to compensate for the loss of 

productivity and to increase harvest in response to the 

price increase brought about by the reduced harvest. For 

example, suppose the agency prohibits the use of the more 

technically efficient types of gear and sets daily opening 

and closing times. This reduces the actual time spent 

harvesting, but it does not constrain commuting time to the 

fishing grounds. An observer on the fishing grounds at 

opening time would most likely find fishermen already in 

place and ready to work. 

Property rights and tax policies for attaining FE* at 

least cost in a fishery through institutional level reform 

have been proposed by economists [L. Anderson 1977, Clark]. 

One way of eliminating the inefficiencies of an open access 

fishery is simply to privatize the resource. This is an 

institutional level decision. By assigning private property 

rights for the fishery to individuals, society will be able 

to rely on their profit maximizing behavior to insure the 

socially optimal allocation of resources. This policy is 

practical only for species that are immobile or can be 

impounded. Copes proposes that, "In cases where a fishery 

can be divided up into a large number of small fishing 

grounds that are not interacting biologically, perhaps in an 

oyster fishery, separate sole ownership rights might be 

given •••• Owner operators would have an interest in 

maximizing on each ground the producers' surplus plus rent." 

.. 
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Then, oyster planters would be like dry land ... farme:rs, 

selling in a perfectly competitive market. This is the 

policy most often advocated by econoll1ists for the oyster 

industry [Agnello and Donnelley, Christy, Copes]. 

Tax measures are commonly recommended· by economists. A 

tax on the catch equal to the difference between AR and AC 

at FE* will shift the AR curve down to AR', so that it 

* intersects AC at FE, as can be seen in. Figure 5.2(b). Then 

the behavior of the fishermen in an open access fishery will 

lead to the.optimal levels of effort and. harvest. The rent 

which would accrue to the fishery owne:r(s) is captured by 

the taxing authority. A tax could alternatively be placed on 

fishing effort to shift the AC curve fac:ed by the fishermen 

and thereby induce them to operate efficiently. The 

difficulties of measuring effort however, have already been 

noted. For practical purposes a tax on catch is preferable 

[Clark]. 

In the Demsetz version of the Public Choice model, the. 

potential for capturinq rents will induce rent seeking 

entrepreneurs to affect a change in the property rights 

structure. Only if the transactions costs of defining and 

enforcing property riqhts are greater than these rents, will 

alternative institutional arrangements emerge, according to 

Dahlman. Any common property rights structure would be the 

product of joint utility maximization. Open access is 

abandoned when a plan for limiting access exists which would 
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make everybody better off. Any outcome for limitinq. access 

which . . * does not limit effort to FE falls short of the best 

outcome, in the conventional view. 

In the Institutionalist view, the emerqence and 

development of property riqhts occurs within the mutual 

adjustment process. Who initially holds property riqhts, and 

how they value them will effect chanqes in the property 

riqhts structure. Two economic values of a common property 

fishery have recently been identified in the economics 

literature. The source of these values and their 

implications for chanqes in the property riqhts will now be 

discussed. 

5.3 Increasinq Costs, Factor Rents and Worker satisfaction 

Bonus 

Recently, economists have bequn to consider the 

economic consequences of lonq run increasinq cosi;s and the 

benefits of worker satisfaction in fisheries. [t. Anderson 

1980, 1985, Shabman and Capps]. Increasinq costs in the 

supply of f ishinq effort miqht exist because of differences 

in perceived opportunity costs of fishers labor and capital, 

and in the inherent skills and ability of participants in 

usinq qear and findinq fish. If there are increasinq costs,. 

then rents can exist in both an open access and a common 

·. property fishery. 

The return necessary to induce fishers to contribute 

effort to fishinq is subjectively dete.rmined by their income 

earninq opportunities in alterna.tive employment, the utility 
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derived from fishing as well as direct outlays to.enter the 

fishery. Thus, the effort supply function is a revealed 

minimum willingness to accept compensation to be in the 

fishery [L. Anderson 1980, Shabman and Capps]. Non-pecuniary 

benefits associated with working may exist in other 

industries, but the argument has been made that they are of 

particular importance in understanding the behavior of 

fishers [L. Anderson 1980, Pollnac et al., Smith]. Anderson 

premises that employment in fishing provides particular 

satisfaction from adventure, risk taking, challenges with 

the elements, fellowship and ties to traditional behavior. 

He refers to these benefits as worker satisfaction bonus 

(WSB). The value of WSB to any particular waterman depends 

upon his own preferences. 

The case of an increasing cost fishery is shown in 

Figure 5.3. The equilibrium level of effort occurs where the 

demand schedule for fishing effort derived from its average 

revenue product.intersects an upward sloping marginal effort 

supply curve. The logic for this equilibrium solution is 

identical to the original Gordon analysis. At equilibrium, 

Q* units of fishing effort are devoted to the fishery, each 

earning the AR of the marginal entrant, R*. The first units 

of effort to enter the fishery are those which can operate 

at the lowest cost. Additional effort is applied as long as 

its cost is less than the AR for the marginal unit of effort 

in the fishery. At R* there is no incentive for more costly 
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effort to be invested in fishing effort as they would not be 

able to earn enough to cover costs. For all effort but the 

last unit, however, R* is greater than the return necessary 

to induce the effort to enter the fishery. Each of these 

inframarginal units of fishing effort will earn a rent equal 

* to the difference between R and its cost. 

For example, the Chesapeake born waterman can find and 

take oysters at a lower cost than a retired military officer 

who decides to stay in Virginia and try his hand at 

oystering. The total amount of rents accruing in the fishery 

equals the area in the graph between R* and the supply 

curve. This is re:r:it which accrues to the fishers and is not 

the rent to the hypothetical sole resource owner. That rent 

is dissipated. This rent in Figure 5.3 is a financial return 

above direct outlays to entrants with varying skills or to 

those who place a low subje!=tive value on other employment 

opportunities. 

The ES curve is a function of the costs of fishing 

effort. Fishing effort is a combination of labor and other 

inputs. In Figure 5.4 fishing effort is measured in terms of 

labor input. Each unit of labor has associated with it the 

cost of capital and other non-labor inputs. The cost of 

these non-labor inputs for each additional unit of labor is 

measured along the line NL. One way of generating an effort 

supply function would be to add the cost of labor to the 

costs of non-labor inputs. Assume that there is a perfectly 

elastic demand for labor in the next best alternative 
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employment at a given wage rate, and that this is the same 

for all fishers. This includes compensation for all 

transactions costs of changing jobs, e.g. transportation, 

retraining. The total marginal cost of each additional unit 

of labor is derived by identifying an alternative wage rate 

and adding this to the non-labor curve NL, yielding MC. 

The equilibrium level of labor should be found to occur 

where MC intersects AR, i.e. at 11>' with each unit earning a 

monetary return of ~· This model of a fishery will not 

yield an accurate prediction of labor supply if WSB exists. 

While 1b units of labor are predicted to enter the fishery, 

the analyst may find that there are really Lc units of labor 

currently devoted to fishing. Rather than generating an .ES 

curve by adding costs identified by the analyst, actual 

movement of labor into and out of the fishery at various AR 

might by used to econometrically estimate it. Then an 

observed, empirical relationship is derived. This is shown 

as ES. It lies above MC and intersects AR at the currently 

observed level of labor, Lc. From actual data, it is 

observed that fishers are willing to supply effort at a 

return of only Rc even though this is less than the 

opportunity cost of all inputs as perceived by the analyst. 

This will be true when part of the return which induces 

labor to enter the fishery is WSB. · 

While the measured opportunity cost of labor is C - A, 

fishers require a monetary compensation for their labor of B 

- A. They derive at least c - B in WSB or they would not be 
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in the fishery. The minimum value of WSB is the area between 

MC and ES up to Lc. This is BCEF. The averaqe financial 

return per unit of labor is Rc. The total financial return 

to the fishers is area ORcFLc. It is now evident that the 

are · BRcF which was first ·considered to be only factor rents 

is a combination of WSB and factor rents. 

For the first fishers up to Li' the financial return in 

f ishinq is qreater than what they could earn by reallocating 

resources and workinq in their next best alternative 

employment. For the Lc - Li entrants however, the financial 

return in the alternative is qreater than that in fishing, 

yet, they prefer to fish. What bids this labor into the 

fishery are the non-financial returns associated with 

fishinq. For these last few entrants, these benefits are at 

least equal to the area DEF which represents the financial 

loss of fishing inst.ead of takinq alternative employment. To 

bribe them out of the fishery would require a payment of at 

least Rc plus the difference between MC and ES. To attract 

units of labor up to Li into an alternative job would 

require a payment of at least Rc' to compensate them both 

for the cost of inputs and the value of the rents they earn. 

In order to make this behavioral model complete, the 

actual value of WSB should be added to ES, since the 

difference between MC and ES is only a minimum. The dollar 

amounts that a fisher would be willinq to accept to leave 

the fishery are shown as the WTA schedul.e. Since fishers are 
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willinq take a smaller financial return for devotinq their 

labor to f ishinq effort than what could be earned in the 

next best alternative, the compensation needed to qet labor 

to work in the alternative employment is qreater than the 

prevailinq waqe rate. Even thouqh the alternative may pay 

them more, it does not pay enouqh for them to switch from 

fishinq. Therefore, the actual level of WSB is qreater than 

the difference between MC and ES. It is not however, readily 

observable from market waqe data. 

The return necessary to induce labor into the fishery 

includes both monetary payments, the area under the ES 

curve, and WSB, the area between WTA and ES. Factor rents, 

payments above those necessary to attract labor really only 

include the area C'D'Rc. The total value of the fishery to 

the fishers is area ORcD'E'Lc. 

5.4 Economic and Social Values of Maintaininq the Commons 

·5.4.1 Factor· Rents and WSB 

Given the equilibrium situation shown in Fiqure 5.4, 

the contributors of f ishinq effort are derivinq rents in the 

absence of private property riqhts. If this is an open 

access fishery, they collect the rents only so lonq as 

market and technoloqical conditions prevail. ·Suppose that 

there is an exoqerious increase ·in demand for the product of 

the fishery. The upward shift in demand would increase 

market price. Consequently AR would shift up to the riqht as 

shown in Fiqure 5.5, to AR'. More units of labor effort (L2 
- L1) are devoted to the fishery. The units already 
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operatinq receive a higher return R2 than before, R1 , and 

their factor rents and financial WSB increase to BR2F 1 • The 

value of psychic WSB will remain the same if ES is parallel 

to WTA. It will decrease if the value of WSB associated with· 

the additional units of effort is less than for the 

preceding ones. The total opport~n.:l. ty cost of resources 

devoted · to the fishery measured as the area under ES 

increases by L1FF 1 L2 • In this case the contributors of the 

original units are made better off and additional units of 

labor are attracted away from their next best alternative. 

A shift in AR can also be caused by a change in harvest 

technology. The substitution of more technically efficient 

harvest methods will increase the AP of the capital and 

labor inputs. It will probably require investment in new 

forms of capital. Fishers with access to capital will be 

able to earn the higher return per unit of effort, R2 • For 

purposes of exposition assume that the non-labor cost of a 

unit of effort remains unchanged. With this simplifying 

assumption then, ES will remain in the same position. More 

units of effort, L2 - Ll' are devoted to the fishery, 

however, if the original group of fishers does not have 

access to capital to invest in the new technology, they will 

be displaced by a different qroup of contributors in the 

supply of fishing effort. 

Even if all of the oriqinal group could afford to 

invest in the new technology, displacement will still result 

if the new technology is more capital intensive than the 
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old. Then, the cost of non-labor inputs will increase, 

shifting NL up to the left as in Figure 5.6 to NL'. If the 

new technology requires more expensive forms of capital, the 

ES curve will also shift up to the left, to ES'. This could 

result in a decrease in the equilibrium quantity of labor 

effort, e.g. L2 < L1 • As long as open access exists, the 

fishers supplying effort before the advent of the new 

technology are in danger of being displaced. Those able to 

adopt the new technology might be able to remain in the 

fishery. If the costs of the new harvest methods are higher 

than before, some of the low cost producers may be able to 

continue profitably in their use of the old methods. 

Therefore, current fishers may choose to act to maintain 

their position by involving themselves in collective action 

to change the property rights structure. 

Indeed, most fisheries, including the Chesapeake Bay 

oyster fishery, are characterized by institutional 

restrictions on the time and place of the use of gear that 

form a common property rights structure. By restricting the 

of less labor intensive and more . types of use expensive 

gear, fishers with an investment in both the physical and 

human capital needed to operate in the old ways are 

protected. In effect, they have been given property rights 

to the fishery. It is a property right held in common by all 

who find it worthwhile to devote effort to the fishery using 

the old technology at a return of R1 • Rents accrue to their 
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right in the form of factor rents and WSB. The factor rents 

earned because of differences in the skill in the use of the 

old gear would be lost with a change in technology. It would 

be replaced by rents accruing to those with superior skills 

in the use of the new gear. 

Suppose that, facing the threat· of technoiogical 

displacement, the original group of fishers usinq the old 

gear does obtain restrictions on the use of the new gear 

through the collective decision-making process. This is the 

case in the Bay oyster fishery. Since this is a limitation 

on entry, it is an institutional level decision and creates 

a common property riqhts structure. The rents derived. from 

the commons become· part of the opportunity s.et of the 

fishers. As defined earlier, the workinq rules of society 

create opportunities to hold and exploit natural resources. 

Gear restriction are an example of this. since any 

additional changes in the property rights structure will be 

a function of the existing property rights structure, the 

qear restrictions give the original group power in 

influencinq future fisheries manaqement. For instance, 

suppose that those desirinq to use the new technology 

considered buying out the original· group's interest in the 

restricted fishery. If the new·technoloqy is really more 

efficient, and there are no transaction cost barriers, the 

Public Choic.e model of institutional chanqe would predict 

that this would be done •. From an institutional perspective, 

however, this is not so inevit.able even if there are what 
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appear to be unambiguous gains from trade. In recognizing a 

distinction between open access and common property and the 

way in which property rights decisions are made, who holds 

the initial distribution of rights becomes an important 

factor in determination of whether rights would be changed. 

Consider again Figure 5.5. The total value of the 

fishery to the original group is the area OR1DEL1 • Since the 

area under NL represents the value of non-labor resources in 

the next best alternative use, this is not lost with a 

change in property rights. BR1F however, is the rent 

generated under a particular property rights structure 

accruing to the original group which they would lose with 

any change. The total value of the fishery when the new 

harvest gear is allowed would be R2 * L2 • Area L1FF'L2 of 

this total is the cost of additional units of fishing 

effort. Area BR F' 2 is the financial rent accompanying a 

change in technology. This is the amount available to buy 

out the interest of the original group. Area BR1F will be 

sufficient to compensate them for their factor rents and 

financial WSB. They however also suffer a loss of psychic 

WSB, area D'E'F'. To be able to fully compensate the 

original group, the increase in financial rent, area R1R2FF' 

must be at least as great as this. If not, the value of the 

fishery to the original group is more than the financial 

rewards of change, and the new group will find that it 

cannot fully compensate the original group for its loses. 
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This depends upon both the extent of WSB and the differences 

in productivity as exhibited by the shape and position of 

the curves. This is not to say that, in total, the fishery 

is valued more by the original group. The new investors may 

well also receive a WSB from contributing effort to the 

fishery. When the value of psychic WSB is added to the 

financial value, the total value of the fishery may be 

greater when they have access to it. They cannot however, 

compensate the original users for loss of psychic WSB from 

their psychic WSB. Since they cannot compensate the original 

group with their financial rents, no voluntary exchange will 

occur. If open access prevailed until the new technology 

appeared and property rights were initially assigned to 

users of the new gear, the original group would not be able 

to buy them out. Thus, who has the property rights matters, 

even in the absence of transactions costs. 

In Figure 5.6, the assu.mption that non-labor costs 

remain unchanged with a change in technology was dropped. 

Indeed, they increase so much that the new effort supply 

curve, ES' intersects AR' at a lower level of labor, L2 , 

than before, L1 • The financial rents earned with this change 

in technology are now B'R2F•. For these entrants to 

compensate the original group, this rent must be greater 

than area BR1DEF. As long as the cost curves remain in the 

same proportion to each other this is not possible when L2 
is less than L1 ~ Even if all those in the original group 

could afford to invest in the new technology, not all would 
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be able to remain in the fishery. Thus, we have two reasons 

for fishers in the original group to fear displacement. 

A similar analysis is appropriate in considering the 

privatization of an open access or common property resource. 

In Figure 5.7, the labor rents from the public grounds can 

be compared to the grounds and labor rents which would 

accrue to leaseholders if the commons were to be privatized. 

It can be shown that the financial rents received by 

leaseholders may not be as great as the labor rents, 

including WSB, received by watermen working the public 

grounds, even if some of the watermen become the 

leaseholders. 

The common property equilibrium is shown again at a 

quantity of labor of Lc and a return per unit of labor of 

Rc. When private property rights are allowed to all oyster 

grounds, including the commons, 

find and use the most price 

private leaseholders would 

efficient cultivation and 

harvest technologies, e.g. dredging .[Agnello and Donnelley]. 

The average product of labor would thereby increase, raising 

AR to AR'. The non-labor costs would also increase because 

of the additional activities of grounds preparation, seed 

planting, and because dredging is more capital intensive 

than tonging. Assume, however, for ease of exposition, that 

the cost of non-labor inputs does not change with a change 

in harvest technology, leaving NL unchanged. The 

implications of increased non-labor costs will be examined 
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later. 

The worker satisfaction bonus enjoyed by fishers as 

free roaming, independent self-employed hunter-gatherers, is 

lost as they become hired hands to operate the dredge boats 

which harvest the planted grounds. Leaseholders will then 

have to pay for labor according to the schedule of MC, 

rather than ES, attracting displaced public grounds 

harvesters or laborers from alternative employment. If some 

of the hand tongers become leaseholders in order to remain 

in the fishery, the minimum financial compensation they 

would require to engage in oyster farming would also follow 

MC. In effect, they would be hiring themselves. The 

equilibrium quantity of labor is found at the intersection 

of MC with the marginal revenue curve derived from AR'. 

Total labor in the fishery would decrease to Lpvt• Each unit 

of labor would be paid Rm but would earn Ra. The difference, 

Ra - 1\ni is a rent accruing to the leaseholders per unit of 

labor employed. This grounds rent accruing to the private 

leaseholders for all units of labor is Lpvt*(Ra-Rc). The 

total grounds' rent plus labor factor rent is area CRaHG. 

This can be compared to the total labor factor rents and WSB 

generated when the grounds were common property, are 

BRcD'E'F. Whether the Lpvt tongers become planters or enter 

their next best alternative employment, they will receive 

area BCGJ in additional wages. The remaining rents to 

privatization can be divided into two parts. The rents 

accruing under both common property and private property 
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include the area CRcD'IG. For the public grounds tongers, 

this is the sum of their WSB and labor factor rents. If they 

become leaseholders, these benefits will be internalized as 

part of their labor and grounds rents. If the leaseholders 

are a different group of individuals, they could, in 

principle, compensate the Lpvt displaced tongers with this 

portion of their rents. 

The leaseholders' remaining rent is area of RcRaHID'. 

For the total rents when the grounds are under lease to 

exceed the total rents associated with maintenance of the 

comxnons, this remainder must be greater than the lost rents 

of the Lc - Lpvt displaced units of labor. These displaced 

units capture EFJG of their WSB when they enter their next 

best alternative employment. This leaves a net loss of 

GIE'E. If the remaining grounds rent is greater than GIE'E, 

then the leaseholders could, in principle, compensate the 

displaced workers for loss of WSB out of their financial 

rents. While the leaseholders may also derive some psychic 

WSB in their work, they cannot use this to buy out the 

interests of those who share in the comxnons. 

The ability to fully compensate displaced labor, 

depends upon the relative size of each of these remaining 

areas. The larger the increase in average product, the 

greater will be the grounds rent under leasing. The greater 

is the actual WSB, the more expensive it will be to pay 

compensation. If the change in technology does increase the 
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non-labor costs, then ES and MC will shift up to the left. 

This decreases the total rent while inc~easing the quantity 

of displaced labor. This makes the payment of full 

compensation more difficult and more unlikely. 

Public fishing grounds with access limited by gear type 

constitute a form of common property. There are certain 

rents derived from this that· would be lost with a change in 

the property rights structure. The financial gains from 

privatization may not be sufficient to compensate those with 

an interest in the commons in order to obtain their 

voluntary agreement to a chanqe in the property rights 

structure. If no compensation is to be paid f·or the loss of 

common property rights, then the gains flow elsewhere in the 

economy. In this case, the fishers who are included in the 

user qroup sharing common rights of access to a resource can 

be expected to oppose any change in the property rights 

structure, even if they might themselves become 

leaseholders. 

Thus, gear restrictions are shown to be a type of 

common property right. The rents they genera.te become an 

element ln the further evolution of property rights. 

5.4.2 Distribution of Income 

The above conclusion might also be the consequence of a 

non-economic value, concern for the distribution if income. 

Not only the fishery in the original group, but other 

members of their societies , may have a greater preference 

for the distribution of income from a fishery resource which 



accompanies a common property rights structure to that which 

exists when rights are privately. Privatization may result 

in a larger financial return, but it may also be 

concentrated among fewer individuals. A common property 

rights structure may be supported by a public image that as 

many people as possible should be able to derive some 

reasonable level of income from participating in the 

fishery, and that this is possible only with common 

property. The wider distribution of income with common 

property may also be important to the economic structure of 

the society. It generates greater commercial activity, as 

there are more people who tend to spend a greater percentage 

of their income, and to spend it locally. With only a few, 

wealthier private interests, the local demand for food and 

personal services would be greatly reduced. When there are 

not many alternative employment opportunities in the 

community, the displaced fishery would be forced to move out 

or rely on transfer payments. This would create a burden on 

the political divisions funding the transfer payments. Thus, 

politicians might be expected to be sympathetic to public 

policies maintaining the commons. 

When the new investors cannot compensate the original 

group to voluntarily exchange their rights, they might be 

willing to invest part of their expected rents in lobbying 

in the political sector. They could appeal to the coercive 

power of ·the state to institute a change in the property 



164 

riqhts structure. These are Terry Anderson's rent seekinq 

entrepreneurs. Whether their actions are pie enlarqinq 

however is not easily discerned, because there will be no 

market evidence of the WSB they miqht enjoy. As they 

orqanize to lobby for chanqe, the structure of property 

riqhts becomes a matter of whose values are to count in the· 

exchanqe process of politics. 

5.4.3 Stock Protection 

Fishers are part of a natural system. They are hunter-

qatherers, at the top trophic level of the marine food web. 

They and others in their society have an imaqe of the proper 

role for exploitinq and carinq for the environment. With 

respect to fisheries, there is often a social value 

attributed to the preservation of a bioloqical species. 

This carries over into a concern for the ecosystem of which 

the species is an integral part. There may exist popular 

beliefs about what constitutes proper use of an entire 

natural system. Social control of the exploitation of 

seafood species is influenced by these imaqes. Property 

riqhts are a means of directinq the behavior of individuals 

with respect to the natural system. By decidinq who and how 

many have access to a resource and what they can and cannot 

do with it, society can act to protect a natural system. 

Collective action desiqned specifically to protect the 

environment became a popular cause with the advent of the 

environmental movement in the 1970's. A public imaqe had 

emerqed of what constitutes the proper use of the 
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environment. This included a belief that effluent discharges 

should be reduced and endangered species be preserved. While 

economists might try to assess the value of these non-market 

goods and services, the environmentalists were inspired by 

something other than just the financial worth of 

environmental protection. For them, it is an ideological 

commitment. The utility they derive from a cleaner, better 

protected natural environment may not have much relationship 

to the production of goods and services this affords. 

As individual choices of how to use resources are 

affected by collective action to protect the environment, 

there is movement away from private property rights. A 

common property rights system may be chosen to control 

exploitation of a resource because it is more in accord with 

beliefs about proper use of a natural system. 

5.5 A Test Case: The Oyster Grounds of the Chesapeake Bay 

From the evidence presented in this and the previous 

two chapters, it appears that the Institutionalist 

perspective offers a richer possibility for providing an 

explanation of the evolution of pr~perty rights. The 

historical development of property rights to the oyster 

grounds of the Chesapeake Bay will serve as a test of the 

appropriateness and value of applying the Institutionalist 

perspective to an analysis of the evolution of property 

rights. In Chapter 3 it was asserted that the multitude of 

restriction on entry and operation in the oyster fishery 
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constitute a complex common property rights structure; that 

it is not legitimately described by a simple dichotomy of 

open access versus private property. Taking an 

Institutionalist perspective on fishery management, the 

historical development of this property rights structure 

will be examined with s_everal questions in mind. 

1. Why have the natural grounds in each state been 

preserved as a commons for tongers, with only limited rights 

to dredge? Specifically, are the tongers and public grounds 

dredgers original groups who were granted a property 

interest and hold onto to it because WSB and factor rents 

are an important part of the value they derive from the 

fishery? Would privatization or increased dredging rights be 

a more efficient system, as Agnello and Donnelley, and 

Christy argue? Do the fishers and others in their 

communities have a preference for the distribution of income 

that is generated with this rights structure, and if so why? 

2. Would changes in harvest technoloqy and/or 

privatization of the commons really displace many of the 

fishers currently contributing effort to the fishery? Would 

they be replaced by a different group if change occurred or 

would some survive while others were made redundant? 

would they not believe that they would not be able to 

the new harvest methods for themselves? If there 

Why 

adopt 

is a 

greater rent that could be earned with a private property 

interest in the oyster fishery, why have not the water men 

supported proposals that would allocate property rights 
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am.ongst themselves? Why do they not believe that they would 

be capable of holding onto private property rights? Would 

not the WSB benefits they now derive from harvesting the 

commons be just as great if managing and harvesting private 

grounds? 

3. While the criterion of compensation is useful in 

judging the value of change, compensation itself is rarely 

paid when decisions are made at the institutional level. Do 

political authorities value the preservation of the commons 

for the income earning opportunities it affords people with 

few or no alternative employment prospects who might 

otherwise become dependent on transfer payments? If change 

in property rights is not always the result of voluntary 

exchanges between current holders and potential owners, how 

does the exercise of the various types of power identified 

in Chapter Four affect collective decisions on access to and 

use of resources? 

4. Recognizing that property rights also co-evolve 

· with the natural environment, and that there is often a 

public imaqe of what constitutes proper use of the 

environment, effects of exogenous and endogenous changes in 

the environment on the property rights structure should be 

searched f.or in the history. Has environmental disruption 

which was the product of one property rights structure 

induced a change to another property rights? Have these 

changes been solely to increase economic rents or have they 
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been because of other elements in the public image of how 

people should interact with the environment? 

5.6 Conclusions 

An analysis of the Chesapeake Bay oyster fishery using 

the methods and theory of conventional economics would not 

differentiate open access from common property and would 

compare conditions under open access with those under a 

system of private property rights and conclude that economic 

efficiency dictates that the grounds be privatized. Applying 

the Public Choice model to the history of the management of 

the oyster grounds, forces seeking privatization would be 

characterized as pie enlarging. According to the Demsetz 

version, the greater financial return of a private property 

rights structure should have been sufficient to induce · 

privatization of all Bay grounds where oyster cultivation is 

practicable. In Dahlman•s model, if this does not happen it 

is because the transactions costs of maintaining private 

property outweigh its additional financial rents, yet both 
·-

common and private property exist side by side in Virginia. 

In oystering, the transactions costs alone cannot explain 

the lack of total conversion to .private property rights. 

In the Institutionalist view, the oyster fishery is seen to 

be characterized by a common property rights structure. 

Changes in it can be induced by the opportunity to increase 

the total value of the resource. Change, however, is a 

product of the decision-making process in politics. The 

interest with the most to gain does not necessarily always 
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win. Who initially has the rights and other sources of power 

available to interest groups are important elements in this 

process. In this perspective, non-financial economic 

benefits, social values, environmental conditions and 

alternative sources of power all need to be considered in 

developing an understanding of how property rights- change. 

Who gains and who loses with any change and the beliefs 

systems of decision makers are seen to be just as important 

in the outcome as the increase in financial rents. 



HISTORY OF THE CHESAPEAKE BAY OYSTER FISHERY 

PREFACE 

The history of the Chesapeake Bay oyster fishery is 

presented 

settlement 

emerging 

resource 

in three parts. Chapter six first considers 

patterns, British colonial policy and 

social structure affected exploitation of 

by Marylanders and Virginians. It then 

how 

the 

the 

takes 

account of the arrival of dredge vessels and buy boats from 

northern markets. Chapter Seven details the rise and decline 

of the fishery between the Civil War and World War I. During 

this period, the oyster industry thrived and private 

property rights to oyster grounds were created. In Chapter 

Eight, the history is taken up to the present. Policies to 

revive historical production levels by improving management 

of both public and private grounds are reviewed. 

The history was divided for ease of exposition, but the 

breaks in the presentation are made at points where there 

seems to be a natural conclusion to a particular period in 

the history. Each chapter concludes with an interpretive 

section. In this, the historical events are discussed with 

reference to the analytical frameworks developed in Chapters 

Three, Four, and Five. 
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Chapter Six 

·History of the Chesapeake Bay Oyster Fishery, 1607-1865 

6.1 Consumption of Oysters by Indians and the First English 

Settlers 

Before the establishment of the English sovereignty in 

North America, the native Indians enjoyed the naturally 

abundant oysters as an open access good. This great 

abundance of shellfish in the Chesapeake Bay gave rise to 

its name. Chesapeake is an Indian expression meaning great 

shellfish bay. Oysters and crabs were a staple of the Indian 

diet in the summer when their stores of corn and other 

produce from the fall harvest were depleted [Wharton 1957]. 

La:rge mounds of oyster shell found along the Atlantic shores 

are evidence of great oyster feasts held by the Indians 

[Fielder]. The consumption of the Indian population was 

inconsequential relative to the vast natural supply. Their 

small demand and simple harvesting methods made little 

impact on the growth of the oyster populations of coastal 

North America. 

English colonists set sail from England in 1606 to 

establish Jamestown. At that time oysters were very popular 

in England. When a party of. explorers from the first voyage 

passed between the capes at the mouth of the Bay on April 27 

of 1607 they came upon a place where the Indians, 11 ••• had 

made a great fire and had been newly roasting oysters. When 

they perceived our coming, they fled away to the mountains 

171 
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and left many of the oysters in the fire. We ate some of the 

oysters which were very larqe and delicate in taste." 

[Wharton 1957, p. 5]. This was Capt. John Smith's account of 

his first landinq in Virqinia and the first taste of roasted 

oysters by Enqlishmen. Later that year, Christopher Newport, 

who had been captain of the flotilla, bartered with Indians 

for baskets full of dried oysters. At that time the cyst.er 

shoals were so larqe that many appeared above water at low 

tide. They were a hazard to navigation in the Bay. Ships 

would get stuck on them and have to wait for the next high 

tide to float free. The oysters were quite large. Some were 

reported to be up to thirteen inches long [Michel]. 

After one year of living in the swamps at Jamestown the 

surviving settlers were ready to return home. Before they 

could sail out of the Bay, however they were met by Lord de 

la Warre who had been sent to resupply the fledgling colony. 

He ordered them to return to the.settlement. The Virginia 

Company of London, which had sponsored their passage, was 

interested in gaining a financial return on its investment. 

The Company directors expected Virginia to be a source of 

minerals like gold, silver and iron. They also wanted lumber 

for English shipbuilding from its virgin forest since the 

domestic supply of trees that could provid.e masts had been 

greatly depleted by that time. The colony was also to 

produce wine, skins, fish, roots and herbs in order to 

reduce the need to import these from foreign countries 

[Middleton]. 
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Failinq to grow sufficient corn for their own needs, or 

receive unspoiled supplies from home, the colonists faced 

starvation in 1609-1610. They were unable to trade with the 

Indians for corn who needed it,. for their own survival. 

Durinq this starvinq time many left the fort at Jamestown 

and turned to the nearby oyster qround for subsistence. For 

nine weeks they ate oysters with only a pint of corn meal 

allowed for each person every week. Accordinq to one of 

these foraqers, " • • • this kind of feedinq caused all our 

skin to peel off f.rom head to foot as if we had been dead" 

[Wharton 1957, p. 10]. The arrival of fresh supplies from 

England brouqht relief. 

The diaries of Capt. John Smith and other seventeenth 

century Virqinians noted the qreat abundance of many types 

of fish in the Ch~sapeake Bay. Despite this, neither the 

Virqinia Company nor the crown were particularly interested 

in developinq an export trade in seafood from the colony. 

While there was great interest in p.romotinq the fisheries in 

New Enqland and Newfoundland, only the possibility of 

shipments for roe from sturqeon, which were then found in 

qreat nl.µllbers in the Chesapeake Bay, was qiven much 

attention. The Enqlish at that time had a ta$te for caviar 

and also enjoyed pickled sturqeon. 

In 1612 John Rolfe discov·ered that tobacco would qrow 

well in Virginia and sell profitably in Enqland. The 
. 

colonists planted tobacco in order to make their fortune 
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instead of growing corn and other edible crops. By 1619 

Virginia exported little else. The numerous objectives of 

the Company's directors in London were forgotten by the 

settlers. Unable to encourage the production of food and a 

variety of other commodities that England lacked, the 

Company found itself in a precarious financial condition. 

After an Indian massacre of several hundred colonists in 

1622 it abandoned its schemes for diversification of 

agriculture and industry. Starvation came again in 1623. 

Even after sixteen years of active colonization the English 

still could not provide sufficient food without resorting 

almost exclusively to oysters to prevent starvation. Oysters 

thus came to be regarded as a hardship food [Middleton].The 

Company was finally dissolved by the crown in 1624. The 

Company's rights to the resources of Virginia, including the 

fish and shellfish in the Bay reverted back to the crown, to 

be administered by its representatives. 

6.2 Property Rights and the Rise of Landed Gentry 

The land tenure system of colonial Virginia followed 

the English feudal example of nulle terr .!!!!!, seigneur. All 

land was held by a lord, either the king himself or some 

proprietor to whom a grant had been made by the crown. As 

the original proprietor of the soil in all British 

dominions, the crown possessed the sole power to make grant 

of vacant land. As a sign of this royal feudal supremacy all 

Virginia land holders owed to the crown an annual payment 

known as a quit-rent. The quit-rent evolved as a monetary 
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a warrant from the governor's office. A survey 

made and a patent granted. This allowed the 

colonists to take up settlement separately rather than in 

villages, following the contours of the waterways. From 

their manors along the shores of the Bay•s·wide tributaries, 

they could easily trade their tobacco for supplies from 

England directly with ocean going vessel.s [Ver Steeg]. 

English Society in seventeenth centuey Virginia was 

composed of the few individuals who could survive the rigors 

of the New world. The death rate amongst new settlers was 

nearly seven out of ten. Those who gained political office 

made use of their opportunity to appropriate public funds to 

private use and to obtain vast tracts of land along the 

rivers with false claims [Gould, Morgan, Wertenbaker]. The 

. aristocracy· which beg~n to emerqe·in the Chesapeake colonies 

was made up of these men. They were not English gentry 

transplanted to America but rather came from families who 
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qenerations had achieved a position 

qaininq wealth through land qrabbinq 

By the end of the century thouqh, this 

was beqinninq to imitate the manners 

of 

and 

new 

and· 

customs of its Enqlish counterpart [Ver Steeq, Wertenbaker]. 

They were able to do this at first because o.f the 

class of indentured servants. For the larqe tobacco planters 

the supply of labor was scare for few freemen were willinq 

to work for waqes when they could easily obtain farms of 

their own. This circumstance made necessary the importinq of 

laborers from Enqland who were required to work a certain 

number of years in servitude to the planter who had 

sponsored their passaqe. The term of indenture usually was 

between four and seven years. 

The fact that the term of service was in most cases 

·comparatively short ·made it necessary for the planter to 

repeople his estate at frequent intervals. Durinq the period 

from 1635 to 1680 there arrived annually in Virqinia fr.om 

1000 to 1600 of these servants. They were the most important 

factor in the settlement of the colony [Wertenbaker]. 

While each immiqrant to Virqinia received a headriqht 

to claim 50 acres of land, in the case of indentured 

servants this riqht '.passed to the planter or merchant 

importinq him. The planters then used these to expand their 

landholdinqs or sold the riqhts in an open market. At the 

end of his term the servant received food. and clothinq. 

Early on it was possible for him to then secure his own farm 



and work his way up into the newly developing aristocracy. 

As successful planters grabbed more land for speculative 

purposes however the opportunities of freed servants become 

more limited. Often they remained with the planter as 

leaseholders growing their own food and tobacco [Ames]. 

Another alternative many chose was to move out to the 

western frontier where the danger from Indian attacks was 

still great. 

The problem of what to do with these restless people 

after their term of service was frequently addressed by the 

leading men of the colony who were responsible for them 

being there. The large planters feared these freemen as a 

threat to the newly established social order. By becoming 

small planters, the freed servants would increase the supply 

of tobacco, thereby depressing the price to all planters. If_ 

they returned to the idle, dissolute life they had 

presumably led in England, they would contribute nothing to 

the revenue derived from the colony, neither quit-rents to 

the king or taxes to the burgesses. The collection of quit-

rents from the large planters however was poor to non-

existent. The enforcement of quit-rents would have made the 

holding of large uncultivated lands for speculation 

unprofitable. Many of these patent holders belonged to the 

officeholding class.-With the same power they used to obtain 

the land, they strenuously resisted all attempts by the 

crown to break up their speculative holdings [Bond]. Rather 
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than take up farming as a tenant or on the frontier, some 

freed servants had taken to living on undesired land in the 

east. They would fish and capture free roaming livestock for 

their sustenance [Morgan, Wertenbaker]. 

After 1680, the importation of indentured servants 

began to decrease as it became practical to secure Africans 

to do their work. By the middle of the eighteenth century it 

died out completely. This substitution of slaves for 

servants mitigated the threat the freemen posed to the 

emergent aristocracy. The remaining free laborers and tenant 

farmers were, according to Mortj'an, "·· too few in number to 

constitute a serious threat to the superiority of the men 

who assured them of their equality." [Morgan, p. 380]. 

A middle class of white Virginians with their own small 

landholdings began to develop. Many that had been unable to 

secure servants could now buy slaves. With the additional 

labor they.were able to greatly increase the output of their 

plantations. For Virginians in the eighteenth century, 

fortune rested less on extracting rents from tenant or taxes 

from freeman than on the labor they extracted· from slaves. 

As the rich grew richer, so did the poor. The small~. middle 

class planters with an interest in slave property shared a 

common .?-dentity with the large planters. "Neither was a 

slave. And both were equal in not being slaves." [Morgan, 

p.381]. 

The imposition of the Navigation Acts and the enormous 

increase in production accompanying slavery however brought 
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down the price of tobacco. Those whites who did not acquire 

slaves to grow and harvest tobacco were thrown into 

competition with them. Many of this class of whites fell 

into poverty [Wertenbaker]. 

Thus, while many ~hite Virginians prospered growing_ 

tobacco along the tributaries of the Chesapeake Bay,, some 

found themselves pushed westward to marginal lands where 

they were subject to Indian attacks, or living on the margin 

of society in the Tidewater and Eastern Shore regions. From 

this later group came people who survived by exploiting an 

abundant but underdeveloped natural resource, the fisheries. 

6.3 Fisheries of the Chesapeake Bay Colonies 

At the beginning of the eighteenth century fin fishing 

and oystering were unorganized economic activities. The 

Chesapeake Bay colonies' fisheries had not developed as 

those of New England because of differences in settlement 

patterns and the availability of preserving salt. While 

Virginians and Marylanders spread out along the rivers to 

grow 1:obaccc::>, New Englanders settled in towns. Towns could 

support a central marketplace which facilitated trade in 

fr.esh seafood. Without this ready outlet for his fresh 

caught product, 

could deliver 

the waterman was limited to selling what he 

to riverside taverns and plantations. The 

opportunity costs of separate settlements were outlined in a 

1705 pamphlet written by the Rev. Francis Makemie which he 

called, A Perswasive to Towns and Cohabitation. In it he 
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stressed the advantages of using the fisheries as a means of 

employing the surplus labor in these words: 

*** so also our Fishing would be advanced and 
improved highly, by encouraging many poor Men 
to follow that Calling, and sundry sorts which 
are now slighted, would be fit for a Town 
Market, as Sturgeon, Thornback, and Catfish, 
and . our vast plenty of oysters, would make a 
beneficial Trade, both with the Town and 
Foreign Traders; Believing we have the best 
Oysters for Pickling and Transportation, if 
Carefully and skillfully managed. So that it 
is not to be doubted, but if Towns were 
promoted, many poor People would produce more, 
by selling sundry things which now turn to 
little account, than they now make of whole 
Tobacco Crops. 

He however also noted that the landed aristocracy of tobacco 

planters preferred scattered remote settlements because 1) 

they neeaed large holdings to rotate plantings as soil was 

exhausted 2) political power was more easily held onto and 

3) economic power derived from the resale of goods to 

interior residents. 

The importation of slaves to work in the tobacco fields 

increased the demand for fish. With growing numbers of 

slaves, the planters began to take greater advantage of the 

supply of food available in nearby waters. A few slaves 

could be employed in fishing to feed all. Though seines 

generally had to be imported, hauling the rivers for various 

types of fish became a normal activity for most planters. 

The need for reserving a section of a river for haul 

seining led to questions about how far the rights of a 

patent extended. In 1679, Robert Liny filed a complaint with 

the government that others were obstructing his privilege of 
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fishing along his shore, and that they hauled their seines 

up on it. He sought relief in the form of a restraining 

order protecting his rights to the fishery adjoining his 

landed property. 

The plantation owners began to use fronting waters on a 

regular basis to fish for food for their increasing number 

of slaves. In order to protect this interest legislation was 

enacted which allowed the establishment of property rights 

to a fishery a riparian landowner. The law would protect him 

by making it illegal for any others to fish with nets within 

a quarter mile of any part of the shore of any such fishery. 

It also permitted the owner to exclude those who would want 

to tong the bottoms for oysters since they would be a 

nuisance when the owner wished to haul seine. The rights to 

a fishery were in many cases quite valuable. Even if the 

owner did not wish to exercise his right to fish himself, he 

could hire others to fish for him or rent the fishery 

[Wharton 1957]. 

The diaries of eighteenth century planters contain many 

references to the interests of tobacco growers in commercial 

fishing. George Washington, in particular left behind a 

detailed description of his seine hauling operations. He 

owned and operated haul seine fisheries at several landings 

near his Mount Vernon estate. His diary notes and 

shed much light on the way planters conducted their 

letters 

fishing 

operations. From the Potomac River, Washington harvested 
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herring and shad. He sold some fresh at the small markets in 

Alexandria and Georgetown, but most of the catch was 

preserved by salting or pickling. His profitable use of the 

shore gave him exclusive use rights for several miles along 

the Virginia shore of the river' [Pearson]. He did however 

extend the fishing privileges at one of his shores to "the 

honest poor." Wharton believes that this may have been a 

customary concession among landowners. It again indicates 

that fishing was in general a means of subsistence for poor 

landless whites. Oystering was considered to be a refuge for 

those who could not belonq to the emerging upper class of 

tobacco planters. 

The more consistent reliance of the Indians on seafood 

for their diet provided a means for the English to increase 

their subjection of the native population. The English knew 

that without free access to fish and shellfish, ·especially 

oysters, to supplement their food supplies the Indians would 

be weakened physically and therefore more easily controlled. 

Thus, efforts were made to cut them off from the resources 

of the tidal waters. This strateqy was apparently quite 

successful. In 1662 a statute was enacted requiring Indians 

to obtain a license from two of the justices of any county 

in whose waters they desired to oyster. This was the first 

oyster licensing law in America. According to Henning's 

statues it was enacted, "··· for the better relief of the 

poor Indians whom the seating of the English had forced from 

their wonted convenience of oystering." Further fishing 
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rights were granted to the now subdued tidewater Indians in 

1676. As an additional act of conciliation, they were to, 

" be not debarred from fishing and hunting within their 

own limits and bounds ••• " [Pears9l'.l]· 

These small fisheries connected with · tobacco 

plantations were not sufficient to meet the demand for 

seafood. Thus, Virginians traded their tobacco for salted 

fish from New England and Newfoundland. To properly preserve 

their own fish the Bay fishermen required the use of salt 

from Spain and Portugal. Washington noted that neither 

locally produced salt or English salt would perform well in 

preventing spoilage. The growth of his commercial fishery, 

and of others in the Bay area, required the importation of 

the "Lisbon" salt. The infamous Navigation Acts imposed on 

colonial trade by the English Parliament beginning in 1660 

contained a provision that permitted New England to import 

salt directly from Lisbon and other Iberian ports, but 

forbade the Bay colonies to do so. They could only obtain 

preserving salt indirectly by having it sent via England. 

The transportation costs this added to the final price made 

it prohibitively expensive in America. Despite urgent 

petitions and the promise of fine sturgeon for British 

tables, the colonists could not get this changed by 

Parliament. This seeming inequality was, according to 

Middleton, in reality a part of an overall plan of the 

imperial authorities to encourage fisheries in the northern 
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colonies and to discourage them in colonies possessing a 

marketable staple like tobacco, rice and sugar. 

Though no fishing industry could be ~aid to exist in 

colonial Virginia or Maryland, by the middle of the 

eighteenth century there were some people for whom oystering 

appears to have been a regular vocation [Middleton]. Oysters 

were preserved by pickling and were quite popular in that 

form during the colonial period [Wharton 1957]. As was the 

case for sturgeon and herring though, large scale production 

of pickled oysters for export was prevented by the expense 

of Lisbon salt. The potential for an oyster industry was 

greater than for finf ish though because they could be stored 

and kept alive in barrels during the cooler months of the 

year. By the end of the century, herring fishing was 

abandoned by planters as unprofitable. Though the Revolution 

opened the way for the direct import of preserving salt, it 

also closed the door to the English market. 

6.4 Early Development of the Chesapeake Bay Oyster Trade 

To the colonists of Maryland and Virginia the oyster 

grounds of the Chesapeake Bay seemed to be an inexhaustible 

resource. In New England, where greater profitability 

brought a more intensive prosecution of the fisheries, 

concern for depletion of the naturally productive oyster 

grounds arose even before the Revolution. The Assembly of 

East Greenwich, R.I. passed an act in 1766 "forbidding the 

dredging or other methods of taking oysters except tonging." 

[Fielder]. This is the first recorded instance .of a measure 
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beinq taken to restrict oyster harvesting- practices in the 

New World. In England, oyster dredging in the Thames estuary 

had been prohibited ·as early as 1577 [Yonge]. The Rhode 

Island measure set a precedent.for future American 

law. It was the first move away fro• open access 

oyster resources in the New World. 

oyster 

to the 

After the Revoluti.on, there was a growing demand 

oysters in New England. The price of oysters increased 

for 

in 

northern markets as the naturally productive grounds · . were 

depleted. Oyster dealers in New England and New York began 

senclinq their ships into the Chesapeake Bay in 1808. They 

searched for market oysters as well as seed and transplants 

for privately cultivated beds. Smaller vessels would sail 

around in the Bay buying oysters from watermen· who would 

tong especially for them. The oysters were then transferred 

to larqer vessels fo.r shipment north, at first primarily to 

Fair Haven and New Haven, Connecticut and Providence, R.I. 

[Ingersoll, Stevenson]. 

With no limitati~ns on who could harvest oysters in the 

Chesapeake Bay, northerners beqan to dredge for oysters 

themselves on the bars in the low~r portion of the Bay in 

addition to buying from the local tongers. The watermen of 

the Chesapeake Bay of course beqan to fear that dredging 

would destroy the natural productiveness of their oyster 

shoals as it had already done in New Enqland. Furthermore, 

it was the businessmen in New England who were profiting 
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from a natural resource. The watermen regarded the fishery 

as a resource to which they alone should have access. Yet at 

the time there still were no wholesale markets along the 

shores of the Bay for the handling of oysters. Thus, a large 

portion, if not the majority, of the oysters harvested in 

the .Bay were being sent to satisfy demand in New England 

(Stevenson]. Bay state residents also began to feel that the 

value of their resource was being lost to them. 

In order to preserve the value of the oyster harvest 

for their own tongers, Virginia and Maryland began passing 

legislation to restrict access to and constrain harvest 

operations 

enacted a 

instrument 

likewise 

on the Chesapeake Bay oyster grounds. Virginia 

law prohibiting dredging or the use of any 

except ordinary tongs in 1811 and Maryland did 

in 1820. The Maryland act also included a 

provision prohibiting the transport of oysters out of state 

in vessels not wholly owned for the proceeding twelve months 

by a citizen of the state. At that time, Virginia simply 

required that permits for export be obtained from the county 

court and that no vessel larger than 30 tons be granted a 

permit. The export permit was to be valid for twelve months 

and cost one dollar. This did not apply to the export of 

pickled oysters. 

The permit provision was not included in 

1831 act which reduced all oyster law into a 

Virginia's 

single act. 

Instead, oyster harvesting was limited to state residents. A 

year earlier it had been further restricted "in the warm 
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months of the year at which time they are in a state of 

increase, unfit to be used as food" by the imposition of a 

closed season runninq from May 1 to September 1 on the York, 

Warwick, Severn and Ware rivers and their tributaries. 

Residents were nonetheless allowed to take oysters for 

domestic consumption durinq the summer months. This act 

retained the ban on any instrument except ordinary tonqs, 

the bars of which were not to exceed 20 inches in lenqth. 

Both sides of the E.astern Shore counties of Accomac and 

Northampton were excepted from this act. In 1832 the older 

provisions were reenacted for the Eastern Shore. In 1833 

Chincoteaque was exempted from these. 

In 1833, Virqinia beqan to require that all vessels 

enqaqed in oyster harvestinq be owned by residents of the 

state. All this leqislation was aimed at the preservation of 

the natural oyster rock and beds, especially from the 

dredqes of the northern dealers. The states were defininq 

the watermen's interest in the oyster resource, but not 

takinq an interest in it themselves. They set down penalties 

for violation of the oyster laws they passed, but did not 

allocate any resources to its enforcement. A violator could 

be served with a warrant summoninq him to appear before a 

maqistrate upon the reportinq of his actions by any citizen 

to the local sheriff or maqistrate. Upon the conviction and 

fininq of a violator, the informer would in return receive 

one half of the fine, with the remainder qoinq to the state 

F 
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literary fund. The watermen had the legal right to restrict 

the access of nonresidents to the oyster grounds but it was 

left to them to enforce it. This was not likely given that 

the northern dealers were the watermen's primary customers. 

New England oyster dealers began to establish busine.sses 

in Baltimore to circumvent the residency :i:::equirement and to 

oversee their harvesting and processing operations. Caleb 

Maltby of Fair Haven was the first of these. He built the 

first shucking and packing plant in 1836. To expand his 

business he established a line of wagons to Pittsburgh, 

thereby penetrating the then western markets even before the 

railroad had built lines stretching inland [Ingersoll]. With 

their commercial processing of oysters, instead of their 

export of the raw product, he, and other dealers from Fair 

Haven who followed effectively developed oystering as an 

industry in Maryland. 

The growth of a market in Baltimore for the Bay's 

oysters led to a search for new oyster grounds. In the early 

1840 1 s the large oyster reefs in Tangier Bay were 

discovered. Since these rocks had not been harvested ever 

before, there was an abundance of oysters of many ages. The 

first harvesters were essentially exploiting the stock of 

older oysters. The oysters from these shoals found a ready 

market because of the concurrent advent of canning steamed 

oysters. Baltimore became the center of the canned oyster 

industry. The opening'of the Baltimore and Ohio Railroad at 

the time made transport of canned and ice packed raw 
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oysters, shucked and in the shell, practical and less 

expensive. Raw oysters became available in the large cities 

of the mid-west like Chicago and Cincinnati. Canned oysters 

were being shipped to Europe,cand as far as Australia. 

Pickled oys;ters continued to be popular at least until the 

Civil War. Table 6.1 indicates the rapid growth in the 

Maryland oyster harvest during this period between the 

Revolutionary and Civil Wars. 

The Merchants' Magazine and Commercial Review estimated 

the trade in oyster of the principal cities for 1859 as 

shown in Table 6.2. As can be seen, Baltimore had become 

second only to New York City in the sale of market oysters. 

Many, if not most of the oysters sold in northern 

cities though had originated in the Chesapeake Bay. Paxton 

estimated that the Virginia commercial trade in market 

oysters at 1,300,000 bushels in 1858, quite close to the 

figure DeBroca quotes. Total oyster production in Virginia, 

however, was believed to be at least 10 million bushels. 

Commercial processing of oysters was not an important 

industry in Virginia until after the Civil War (McHugh and 

Barley]. Thus, ninety percent or more of the Virginia 

harvest was processed or planted outside of the state. 

Paxton assumed that one-fifth of Baltimore's oysters, 

100,000 bushels originated in Virginia. He also estimated 

that 8 million bushels went to northern dealers, half of 

these to Fair Haven. He believed that three quarters of the 
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TABLE 6.1 

MARYLAND OYSTER HARVEST 1839-1859 

YEAR 

1839 
1850 
1856-57 
1858-59 

Source: c. Grave 

HARVEST IN BUSHELS 

710,000 
1,350,000 
2,610,000 
3,500,000 

-------------------------------------------------------TABLE 6.2 

OYSTER TRADE IN MAJOR US CITIES - 1859 

VIRGINIA [entire state] 
BALTIMORE 
PHILADELPHIA 
NEW YORK 
FAIR HAVEN 
Other cities, such as Boston, Prov. 

Source: DeBroca 

BUSHELS 

1,050,000 
3,500,000 
2,500,000 
6,950,000 
2,000,000 
4,000,000 
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oysters consumed in the north originally 

Chesapeake Bay stock. 

come from 

The Chesapeake was a major supplier of seed oysters for 

planting on privately cultivated grounds in Long Island 

sound, Narragansett Bay and the waters around Cape Cod. In 

the north, oysters which had grown in the saltier waters of 

sound and coastal waters commanded higher prices than those 

from the estuarine Chesapeake. Therefore, even mature, 

market sized oysters taken from the Chesapeake Bay were 

bedded by northern dealers on their private grounds to 

acquire the saltier characteristics of native stock. These 

would usually be planted only over the summer because the 

Chesapeake Bay oysters were less resistant to freezing 

temperatures than locally spawned oysters [Ingersoll, 

Paxton]. 

6.5 Emergence of Private and Common Property Rights to the 

Chesapeake Bay Oyster Grounds 

The oysters taken from the naturally productive bars of 

the Chesapeake Bay were referred to as rock oysters. These 

oysters would usually not grow very large because of the 

crowded conditions on the bars. They sold for 25 to 35 cents 

per bushel. These were generally used in the canning 

industry. During the 1850's the larger, locally cultivated 

oysters sold for 40 to 62.5 cents per bushel. Dealers would 

transplant the small rock oysters to their private 

for "growing out." By spreading them out over less 

populated grounds the oysters would grow further, 

grounds 

densely 

thereby 
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increasing their popular appeal to a public which preferred 

larger oysters, especially in the fresh oyster trade. 

Oyster seed cost the planter 12.5 cents per bushel. 

Planting costs varied between l~O , and 3 o cents per bushel. 

Seed was generally planted at a rate of 1200 to 1500 bushels 

per acre of bottom. On average, for each bushel of seed 

planted, four-fifths of a bushel of market size oysters 

could be harvested. Th~se conditions made planting in many 

parts of the Chesapeake's tributaries an economically 

rewarding aquacultural practice during the 1850's. About 1 

million bushels of seed were planted each year in Virginia. 

c.s. Maltby alone planted 75,000 bushels a year in the York 

river [Ingersoll 1882, Paxton]. Thus, in addition to 

transporting Virginia seed into Maryland and north, out-of-

state oyster dealers also began bedding oysters in Virginia. 

Laws authorizing the planting of oysters for 

cultivation were passed in New Jersey in 1820 and in Rhode 

Island in 1827. Maryland followed suit with an act in 1830 

permitting pre-emption of one acre of not naturally 

productive bottom exclusively for the planting or growing of 

oysters. The private oyster bed had to be.distinctly defined 

by stakes or other markers and a description was to be 

recorded in the office of the clerk of the circuit court of 

the county. Riparian landowners were to have first claim to 

bottoms along their shoreline. The right to a location could 

be lost if the pre-emptor failed to plant sufficient 
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numbers of oysters to preserve the growth of the bed. This 

act also reserved oyster grounds within 300 yards of the low 

water mark for harvest by county residents. Remaining areas 

were classified as state waters, open for harvesting by any 

citizen of the state. It is doubtful however that more than 

350 acres were pre-empted in Maryland before 1865 

[Stevenson]. 

Legislation in the 1840's was designed to encourage the 

transplanting of seed oyster within Virginia. An act in 1843 

prohibited the export of oyster from the James and Namsemond 

rivers between March 1 and Novelnber 1. This coincided with 

the planting season in the north and was meant to halt the 

replanting of Virginia seed oysters in northern waters. An 

act in 1847 made it unlawful to take the planted oysters of 

another. This was not to apply to taking from any natural 

bed or rock, though no legal definition of what was meant by 

natural bed or rock was given at that time. Northerners and 

Marylanders acquired the predominant commercial interest in 

cultivating (Wharton 1948]. out-of-state residents also 

established private planting grounds by leasing from 

riverside plantation owners who retained rights to the 

fishery in riparian waters (Paxton]. 

The 1847 act also prohibited out-of -state shipment of 

any Virginia oysters between April 1 and October 1. It did 

however revive the·provision authorizing a vessel to carry 

oysters out-of-state upon the granting of a permit by the 

county court. The maximum vessel size was increased to 65 
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tons. Pickled oysters were once aqain excluded. This 

leqislation also extended the closed season to all waters of 

the state. It explicitly set the exemption for takinq oyster 

out of season for domestic consumption at 3 bushels per day. 

'!'he Eastern Shore counties were exempted from all provisions 

of the act. The first closed season in Maryland was 

established in Worcester County in 1845. It prohibited the 

harvest of oysters from April 13 to September 1 [Stevenson]. 

An 1851 Virqinia act enjoined non-residents from 

plantinq oysters 

"concerned' with 

in the state. Nor were residents to be 

non-residents in taklnq or plantinq 

oysters. This meant that there should be no outside 

financial interest in any vessel or plantinq qround. 

In 1852 a law was passed permittinq dredqinq in Tanqier 

Sound, Pocomoke Sound and waters adjacent to Accomac County, 

in waters more than 20 feet deep. A license was required, 

but it could be obtained by any state resident for a one 

dollar fee. The act included a provision that no dredqinq 

was to be done between May 10 and September. While it is 

reported that 150 to 250 vessels could be seen dredqinq in 

the county's waters on a typical day, not one license was 

issued. The commonwealth's attorney estimated that at most 

.. 50 of these vessels were operated by county residents. 

Prosecution of local dredqers was fruitless because juries 

would not convict offenders. The one successful conviction 

and subsequent f ininq of dredqers from Philadelphia did 
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in the area [Paxton]. 

In Maryland in 1854, the law qivinq exclusive use of 

the oyster qrounds to tonqmen was modified. Citizens of 

Somerset County were allowed to take oysters with small 

dredqes known as .scrapes in county waters which were at 

least 200 yards from the shore and more than 21 feet deep. 

Before enqaqinq in scrapinq, each vessel was required to 

obtain a license at a cost of $15. This was Maryland's first 

license law and its first leqal concession to dredqers since 

they were banned. The license fees were to be used to 

support public education in the county. There is little 

information on how well the laws restrictinq dredqinq to 

specified areas was respected prior to the Civil War. 

6.6 The Value of Oyster Shell 

The tobacco planters developed an interest in oysters 

for _ more than just their food value. They also found · that 

the oyster shell had value to them. Tobacco plantinq is very 

destructive of the soil. Losses to erosion are very hiqh. 

After a few years, the soil in a field is exhausted and must 

be allowed to lie fallow. The use of lime to fertilize a 

field was experimented with before the Revolution. The 

practice of liminq to restore its productive capacity was 

introduced as early as 1794 in lower Virqinia. oyster shells 

are made up primarily of lime, so some planters, 

particularly those in eastern Maryland, made a practice of 

burninq oyster shells and applyinq the lime to their fields. 
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The planters often did not bother to shuck the oysters for 

their meat because they were plentiful and cheap. Rather, 

they simply burned them live. Edmund Ruffin had experimented 

with lime on his fields in Tidewater Virginia with such 

success that he began a crusade among the Tidewater farmers 

to educate them about the p~ssibilities of improving their 

soil with extensive application of marl, as lime derived 

from oyster shells was referred to at that time. A large 

proportion of the more progressive farmers began marling 

operations. They were thus able to increase the 

productiveness of their fields three to four times [Gray]. 

The first oyster law in Virginia was enacted in 1809. 

It was devoted to establishing fines for the burning of 

unshucked oysters for conversion of the shells into lime. In 

Maryland the catching and burning of live oysters for 

purposes of fertilizing land was prohibited in portions of 

Dorchester and St. Mary's counties in 1836 and in Somerset 

County in 1840. The oyster shoals which so amazed the early 

colonists and visitors were composed of a layer of live 

oysters setting on mounds of shells of their ancestors. 

These were seen as large deposits of lime by the planters 

who would gather the empty shells for burning. This practice 

however could destroy a productive oyster bar because of the 

larval oyster's preference for setting on old shell. At the 

least it would remove large numbers of immature oysters 

attached to the old shells. Thus, in 1852, the removal of 
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empty· shells from any oyster reefs in Worcester County, 

Maryland for any purpose whatsoever was outlawed. 

The oyster dealers though had large quantities of 

oyster shell at the back door of their shucking houses. Much 

of this went into the commercial production of mixed 

fertilizer. A greater part is believed to have been used in 

county road construction. The shells were crushed and used 

to make new roads as well as repair old ones. These shells 

were also used for railway beds and as filling in other 

types of construction. A small amount of shell was crushed 

into small particles for use as an additive to poultry feed. 

Manufactured lime was also needed for the production of 

certain grades of iron [DeBroca, Ingersoll 1887, Stevenson]. 

By 1858 it is estimated that one million bushels of shell 

were converted into lime each year for agricultural and 

other purposes [Paxton]. 

Generally the oyster dealers gave the shells away at no 

cost, glad to be rid of them. On occasion a dealer would 

have to pay for their removal. A bushel of oyster lime sold 

for 12 to 13 cents in 1857, so that there was usually some 

party interested in obtaining a dealer's shell, even if the 

cost of transportation left no positive return for the 

dealer [DeBroca]. 

Legislation controlling the use of oyster shell for 

fertilizer in Maryland was all initiated at the county 

level. Likewise, 

were developed 

controls on harvesting the public grounds 

in the waterside counties of Maryland and 
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Virginia. These were important to the oyster industry as a 

whole for two reasons. First, the imposition of a 

restriction in one county set a precedent for other counties 

to follow. Secondly, county wflters were extended to 500 

yards from the low water mark in 1837 in Maryland. Counties 

thus controlled nearly half of the waters in the Maryland 

portion of the Chesapeake Bay. 

6.7 Conflicts over Emergent Property Rights 

The northern oyster dealers came into conflict with the 

people and states of the Chesapeake Bay because of their 

activities as dredgers, planters, processors and 

abolitionists. In their dredging vessels they took oysters 

of all sizes and in any condition. They took what the local 

population considered to be the common property of the Bay 

watermen to supply their Baltimore processing houses with 

raw materials and their native states with transplants for 

their private grounds. They appropriated parts of the common 

grounds for their own private planting grounds. Thus, the 

northerners were receiving the better part of the value of 

the natural bounty that the watermen believed to have been 

provided to them by God. 

The baymen were not allowed to trade their oysters in 

northern ports. If they tried, they would find their boats 

damaged by dealers and local oystermen not desiring more 

competition. Only Chincoteague islanders were allowed to 

sell in the Philadelphia market [Paxton]. Yet, at the same 



time, the 

enforcement 
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bay watermen did not really want to strict 

of the oyster laws. In his 1858 address to the 

Virqinia House of Deleqates, Paxton stated that this was 

because, "Virqinia harvesters look upon oysters as 

indestructible, as they reqard it as a common, they look 

upon laws which requlate its use as restrictive of their 

riqhts and therefore not to be obeyed" [Paxton, p.54]. 

This attitude reqardinq law enforcement left the oyster 

bottoms as an open access resource even thouqh the· watermen 

may have considered them to be their own common property. By 

the 1850's, the watermen were principally enqaqed in 

harvestinq the natural qrounds for sale to the northern buy 

boats. They did not like havinq non-residents dredqe the 

natural oyster rock yet at the same time they depended on 

the northerners to market their catch. At this time 

Virginia's. oystermen numbered about 3,000 poor white 

tonqers. They were not well thouqht of in Virqinia's 

qentlemen society. They constituted "a rouqh class of 

whites" accordinq to Inqer$oll [p. 525]. This was primarily 

because they performed the same work slaves did for their 

masters. They were considered to lack motivation or great 

social value because, "··· many could not be tempted to earn 

more than would be sufficient to meet their daily wants" 

[Paxton, p. 59]. 

Thouqh the tonqers considered the takinq of any Bay 

bottom by the private planters, even if it were proven to be 

· barren, as steal inq from a common property to which they 
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alone were entitled, the planters did not desire to subtract 

any of the naturally productive beds from the commons. The 

planters pref erred barren grounds which were already 

included in the property rights accompanying riparian land. 

These were better for growing out than the natural grounds 

since the density of the oyster population could be 

controlled. The security of tenure was better since property 

rights already existed.. Natural grounds were valued by the 

planters more as an open access resource from which they 

could obtain seed. The supply of seed seemed to be so 

inexhaustible that there was little pressure to privatize 

the natural beds. To the planter, maintenance of open access 

to the naturally productive rock meant the privilege of 

taking as many seed oyster as he might want without payment 

to any resource owner. Even if he bought his seed from the 

tongmen, the unrestricted competition among them kept its 

price low. 

An attempt was made to establish a program for the 

leasing of grounds for the private planting of oysters in 

1858. Governor Wise, who was a native of the oyster region, 

authored 1;he legislation. The purpose of the bill was, "··· 

to regulate the taking of oysters in the waters of this 

commonwealth, so as to raise a revenue therefrom, and 

prevent the destruction of oyster" [Paxton, p. 3]. In his 

speech advocating passage of the bill, James G. Paxton, a 

delegate from Rockbridge, claimed that the natural oyster 
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grounds were the property of the commonwealth, dedicated he 

said, "··· as a common to all the people of the state, and 

not merely to the people living in the vicinity" [Paxton, p. 

11 emphasis in the original]. He argued that the oystermen 

had enjoyed its use as a common amongst themselves only by 

legislative permission. To supporters of the bill, the time 

had come to assert the state's authority over the 

disposition of the oyster grounds and to profit from their 

revenue generating potential. 

One source of revenue for the state would come from the 

leasing of subaqueous bottom to private planters. Leasing 

would be open to any citizen of the state. Riparian 

landowners would ·have a limited time during which they could 

apply for the leasing of up to 50 acres at one dollar per 

acre per year.· After that, remaining bottoms would be 

available to other interested parties at the same rate, but 

in lots up to 100 acres. If more than one application was 

made for a section of bottom, the lease would be auctioned 

off to the highest bidder. Leases were to run for 5 years, 

with automatic options to renew for two additional terms. 

Another source of revenue to the state from oyster planting 

was to be a tax on oysters sold from the private grounds. 

While there was to be no tax or limits on the transplanting 

of oysters from natural beds to private beds, the state 

would obtain a return on its property with a tax of 2.5 to 4 

cents per bushel of market oysters sold by the planters. 

A third claim on the value of the state's oyster 
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resources was to be earned from the sale of licenses to 

vessels carrying oysters to market. A license of 75 cents 

per ton would be applied to vessels less than or equal to 30 

tons, with larger vessels paying $1 per ton. Vessels were 

assumed to have a carrying capacity of 30 bushels of oysters 

per ton. The lower rate for smaller vessels was to 

discriminate in favor of Virginia sailors who owned vessels 

smaller than those of the northern dealers. 

This bill also included modifications to existing 

legislation on the harvesting of unclaimed natural beds. 

Only people who had been Virginia citizens for at least one 

year were to be able to work the natural beds. Dredges were 

to be permitted w~erever the water is more than 20 feet 

deep, instead of just in Accomac County waters. Exports were 

to be prohibited between March 1 and November in order to 

prevent the transplanting to northern waters. This measure 

would also encourage the processing of oyster in the state, 

so that Virginians could capture the added value. The taking 

of oysters during the summer spawning months was to be 

prohibited entirely. 

Having noted the lack of enforcement of all previous 

oyster law in Virginia, Paxton included in his speech a 

detailed account for a marine police force. The expense of 

personnel and vessels for this would be met with the fees 

and taxes called for in the bill. An inspector would be 

stationed in each county in which there were natural beds. 
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He could appoint deputies to assist him if necessary. In 

addition to these land based officers, Paxton recommended 

the buildinq up of a fleet of three small iron steamers to 

patrol the Bay and its tributaries. 

He also arqued that this marine police force could 

strenqthen enforcement of another law. The officers and 

vessels provided to execute the oyster law could als·o 

execute the law to prevent the escape of slaves. They could 

concurrently check all vessels headed to northern ports for 

both an oyster carryinq license and runaway slaves. The 

northern captains · of the dredqe ships were suspected of 

abettinq in the escape of slaves. They were accused of 

tal.kinq the slaves into joininq their crew for a voyaqe 

north to freedom and demoralizinq the slaves 

throuqh contact with them. The slave owners 

in general 

kept their 

slaves on land when the dredqes arrived. Tonqinq and fishinq 

activities were suspended for as lonq as the northern 

vessels were in siqht [Wharton, 1948]. Paxton even qave an 

accountinq of how a slaveholder could prof it by employinq 

his slaves in the plantinq of oysters if this threat were 

removed. The dislike of the dredqinq abolitionist 

northerners is evident in Paxton's statement that, "We hope 

by this bill to cut B:2 ~ the roots the liberty lonq 

exercised by the Yankees of stealinq our neqroes and our 

oysters." [Paxton, p. 55 emphasis in the oriqinal]. 

Paxton qave att.ention to the economic effects of this 

bill on the oyster business. With respect to competition 
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·from Maryland if it did not adopt similar legislation state-

wide he said, "The superior quality of our oysters and 

planting grounds and our proximity to market would enable us 

to compete with Maryland success~ully" [Paxton, p.57]. He 

felt that Maryland would be compelled to adopt Virginia's 

policy and that then the two states together would control 

the oyster markets. Continued open access to Maryland's 

grounds would reduce Maryland's supplies while Virginia's 

protected natural and privately planted grounds would 

increase the state's productivity. Though the immediate 

effect of the bill would be to reduce Virginia's oyster 

harvests, the additional demand for labor in ·planting and 

processing would off set the economic impact of a smaller 

harvest. 

An end note in the print of Paxton's speech indicates 

that the bill was not passed. It includes a quote form the 

New York Times stating that the reason for this was, "The 

doctrine of laissez-faire is to be applied in its widest 

sense to the submarine weal th of the Old Domi.nion. " The 

state refused to interfere with the harvesting of oysters, 

not even fulfilling its role in defining property rights, an 

activity that, in this day, even the PUblic Choice 

libertarians would consider a legitimate use of a state's 

power. 

Not being constrained by any greater power therefore, 

the northern dredgers were not content to operate only in 
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deeper waters. They began to dredge in the shallower sounds 

and creeks favored by the local hand tongers. These were 

grounds the tonqers felt that they, and they alone, had a 

natural right to harvest. To protect their perceived rights 

against the depredations of the northern dredgers, they 

began to shoot at them. These sporadic incident of violence 

began at the mouth of the Nansemond River in 1850 [Wharton 

1948]. They foreshadowed the "Oyster Wars" which erupted 

following the Civil War. 

6.8 Interpretation 

6.8.1 Emergence of Property Rights 

The English explorers of the North American coast made 

claims to dominion in the name of their sovereign. All 

rights and privileges to this new land and its resources 

were vested in the monarch. Alone however, no English king 

had the financial resources to begin settlement and 

exploration of his trans-Atlantic property. He was willing 

in 1606 to grant his absolute interest in these properties 

to a group of entrepreneurs - the Virginia Company of London 

which had the money to invest in colonies. In 1624, the 

company's rights to the new resources reverted to the king 

when it proved unable to sustain a flow of capital into the 

fledgling colony. The established settlements however did 

not die off. Despite political turmoil in England, they 

continued to grow and·attract colonists seeking a better 

life for themselves. 

The investment· of rights in the monarchy was a 
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constitutional level decision. The king had the ·power to 

determine what type of decision-making process would prevail 

at the institutional level. At first he choose the Virginia 

Company. Later, he invested management rights to the elected 

representatives of the landowners. 

The first institutional level decision limiting access 

to fishery resources to emerge from the colonial government 

was the granting of exclusive fishing rights in rivers to 

riparian landowners. Fishing rights were valued by 

plantation owners because the natural abundance of f inf ish 

was a cheap source of food for their slaves. These fishing 

rights might have been even more valuable had it not been 

for the provision in the Navigation Acts prohibiting the 

direct importation of preserving salt. This constraint on 

their use of the resource is the first example of the 

exercise of power by the state at the operational level on 

fishery management. 

It was not until the beginning of the nineteenth 

century that decisions specifically defining rights to the 

oyster grounds were considered. The prohibition on dredging 

and the residency requirements for harvesting and 

transporting oysters were all intended to exclude 

northerners 

established 

historical 

from access to the grounds. 

primarily as institutional 

Thus, 

level 

these 

rules. 

origin of gear restrictions was as a means 

were 

The 

for 

limiting access to the oyster grounds, not as an operational 
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level decision constraininq the use of inputs. Seasonal bans 

on the harvest and export of oysters also emerged to limit 

access to local residents. 

By the middle of the century, Virqinia had recoqnized 

the practice of usurpinq barren qrounds for the planting of 

oysters as a leqal riqht. In so doinq, some of the state 

leqislators beqan to recoqnize the sovereign riqht of the 

state over the oyster qrounds. The definition of rights of 

access and use were seen by them as their responsibility. 

The continuation of open access to the natural qrounds was 

viewed as an abdication of the state's rights to the tongers 

and northern dredqers. the lack of enforcement of existinq 

oyster law meant that the rules limitinq access were 

essentially worthless before the Civil War. 

6.8.2 Impetus for Chanqes 

Before 1679 questions concerninq rights to fish did not 

arise because no one man's fisbinq effort affected the 

fishing effort of any others. The fisheries were an open 

access resource, but because of their abundant nature there 

were . no externalities which miqht require limitations on 

access to resolve. This situation was showing signs of 

chanqe by 1680. The year before, Robert ~iny had sought 

exclusive fishinq rights in the waters fronting his 

plantation. Tobacco qrowers of his time were beginninq to 

develop an interest in the fisheries because of the need to 

feed slaves. Seafood was still so abundant that the taking 

of fish by one had little effect on the supply remaining for 

/ 
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others. The concentration of population on the banks of the 

bay's tributaries however did create problems of 

and interference in the fisheries. In order 

interference by oyster tongers and other fishers 

crowding 

to avoid 

in their 

haul 

right 

seining operations, the tobacco growers needed the 

to exclude others from t!leir riparian waters. They 

were able to include fishing rights as part of the land 

patent defining their property. The economic development of 

the fisheries was constrained by the Navigation Acts as part 

of a policy designed by the English Parliament to guide 

economic development in the colonies. They had little power 

to influence this decision. 

The structure of property rights to agricultural land 

had a direct influence on the structure of property rights 

to the fisheries. The large landowners who controlled 

decision-making at the institutional level thought of the 

fisheries not only as a source of food for their salve, but 

also as a refuge for their f.reed indentured servants. Rather 

than provide opportunities for them to become landowners 

themselves, they pushed them out to the margins of economic 

society. By keeping access to the fisheries open, the 

landowners provided a means for the landless whites to 

support themselves. Open access to the fisheries was .an 

instrument of the aristocracy used to protect their own 

economic position. 

Having taken refuge in the fisheries, the marginalized 
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whites came to reqard the fisheries as, in some sense, their 

common property. This belief became explicit when a conflict 

over the oyster qrounds .· erupted between them and the 

northerners. If the oyster fishery was to be maintained as a 

resource for the support of the landless, they would have to 

be protected from competition.with the northern dredgers. 

The news of the destruction of natural rock in the north by 

dredgers also added impetus to the desire to keep the 

northerners out. 

The northerners, however, also brought messages which · 

enhanced the value of the oyster grounds. The northerners 

were sendinq boats into the Chesapeake to buy oysters from 

the local tongers in response to price signals in northern 

markets. Recognizing the value of the Bay's prolific ability 

to produce oyster, they.established commercial processing 

operations in Baltimore to facilitate trade with inland 

cities. They also began to duplicate their practice of 

plantinq oysters to await better markets and to allow them 

to qrow out. Without secure rights to the bottoms however, 

it was not as worthwhile to care for the beds in the same 

manner as at home. Thus, the northerners were the bearers of 

new messages that provided an impetus for change in the 

property riqhts structure. 

one of the messaqes they brought was quite unwelcome by 

the plantation owners. This was the idea that· . slaves 

deserved to be fr.ee citizens. The northern captains were 

considered to by a serious threat to the institution of 
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slavery. Thus, restrictinq their access to and operation in 

the oyster fishery would be of benefit to the established 

social order. 

6.8.3 Adjustment Process 

DeBroca summarized the objectives of leqislation for 

def ininq rules of access to the oyster fisheries alonq the 

east coast as: 

1. To prevent the destruction of the natural banks, by 

determininq the time and mode of the fisheries. 

2. To protect the plantations from lawless 

depredations. 

3. To reserve, with few exceptions, for the residents 

of each State, the riqhts of local fishinq. 

Why these were the objectives of public policy and how 

they were fulfilled (or not) are both functions of the 

decision process in politics. The impetus for chanqe may 

derive from economic conditions, but enactment of rules 

takes place in the collective decision-makinq process. 

Riparian landowners were able to obtain exclusive 

f ishinq riqhts from the royal qovernment because they 

controlled it. With votinq restricted to property owners 

with at least 50 acres of land, they limited access to the 

political decision-makinq process. By appointinq themselves, 

they constituted the officeholdinq class. They thus had both 

power over the public treasury and the land patent office. 

Throuqh this control of the land patent offices, the 
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landowners had the power to constrain the opportunity sets 

of newly freed indentured servants. The power of the 

landless whited derived from the threat they posed to the 

new social order. The adjustment process resulted in the 

implicit assignment of rights to the fisheries by the. 

political authorities, as a solution t;n!_s social problem. 

There was little need to make this assignment ,explicit 

until the arrival of the northern dredge vessels. Then 

legislation intended to give the local watermen the 

authority to protect their interest in the fisheries was 

enacted. The lack of any entorcement mechanism is an 

indication of the continuing belief that the fisheries 

should be left to the watermen to do with as they pleased. 

If they wanted to force out the dredgers, they could use the 

courts to bring legal charges against them. 
-The tonge:rs may have resented the harvesting activities 

of the northerners because the capital and labor 

requirements of dredging kept them from changing their 

harvest technology to compete with the dredge vessels 

financed by wealthy northern dealers. The dredge itself was 

a large financial investment. To pull a dredge, a vessel 

larqer and with more sail power than they usually possessed 

was needed. Even the smaller scrapes were too large a 

capital investment for many watermen. The watermen however, 

also valued the northerners as buyers. For this reason they 

were not interested in discouraging the oyster trade. 

The lack of any respect for these laws by northerners, 
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tobacco qrowers or even the tonqers themselves, as·well as 

the lack of any attempt at enforcement by the state made all 

this leqislation relatively meaninqless.. While there was 

qrowinq concern for the state of the oyster rock, the 

discovery of new, weli stocked qrounds alleviated pressure 

for collective action to effectively limit access or 

restrict operatinq procedures. The co-evolution of property 

riqhts with the chanqinq conditions of the oyster rock was 

forestall.ed by this new information on environmental 

conditions. 

Oyster leqislation 

1847 and the outbreak 

in Maryland and Virqinia between 

of the Civil War reflected the 

emerqence of a conflict amonq t.onqers, planters and tobacco 

qrowers. While the objectives listed by DeBroca were clearly 

the intent of the leqislation enacted.in the Bay states,. the 

lack of enforcement of most of the laws indicates the 

inability of the states• qovernments to choose amonqst 

conflictinq interests in the oyster business. 

The Paxton bill offered in 1858 souqht to address the 

above objectives. Furthermore, it was an attempt to have the 

state claim an interest in the oyster qrounds for all 

Virqinians. The prevailinq public imaqe of the oyster 

fishery, however, continued to that it was the common 

property of the tonqers. The establishment of private 

property riqhts to the oyster qrounds was considered to be 

an improper exercise of the state's power. The value to the 
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state of the oyster fishery as an open access resources was 

in the distribution of income it generated. It was the 

modern day equivalent of an entitlement program. Who is to 

benefit and who would lose was a more important 

consideration in defining property rights to the oyster 

grounds than the capturing of rents by the state or the use 

of less costly production methods. 



Chapter Seven 

History of the Chesapeake Bay Oyster Fishery from the Civil 

War to World War I 

7.1 Creation of Marine Police Forces and Other Acts to 1870 

Estimates of the Chesapeake Bay oyster trade at the 

close of the Civil War were prepared by c.s. Maltby and 

reported in Ingersoll and Stevenson. These are shown below 

in Table 7.1. 

The dredge harvest in Maryland was about three times as 

much as that taken by the tongers, while in Virginia the 

harvest for each gear type was about the same. The market 

for the product of the two gear types was quite different. 

In both states most of the dredged oysters (77 percent) went 

to Baltimore for commercial processing. The oysters sold by 

the tongers were more likely to be shipped to northern 

markets and planting grounds. In Virginia so percent of the 

tonged oysters went to New York. In general, the tongers 

sold to buy boats owned by northern dealers, who either 

planted them on their private grounds o~ sold them in their 

markets. The dredgers would sail back to Baltimore to 

unload. These vessels were owned by the Baltimore processors 

and packers or worked for them. 

Dredging under sail had been legalized in 1865 when the 

Maryland legislature rewrote all its oyster law to permit 

dredging only in what were defined as state waters. The 

inshore small bays, sounds, rivers and creeks were 

classified as county waters and reserved for the tongers. 

214 
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TABLE 7.1 

CHESAPEAKE BAY OYSTER HARVEST IN BUSHELS, 1865 

DREDGED TONGED TOTAL 

MARYLAND 3,663,125 1,216,375 4,889,500 

VIRGINIA 1,083,209 981,791 2,065,000 
-·-------- --------- -----.----

TOTAL 4,746,334 2,198,166 6,954,500 

Source: Ingersoll 
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The Potomac River though was included in state waters. There 

were three reasons for this change in access limitation: 1) 

discontent had risen over the privileges enjoyed by 

residents of Somerset County in scraping in county waters 2) 

there was the basic difficulty of ever enforcing the 

previous prohibition against dredging, since there was no 

organized force to do this and 3) there was also the 

physical constraint of taking oysters in deep waters when 

tongs could only reach bottom 23 feet deep [Stevenson). 

Dredgers could operate only between September 1 and June 1. 

They were required to obtain a license form the county clerk 

and pay a license fee of $5 per ton of displacemen~. In this 

recodification Maryland's tongers were also required to 

obtain a license for their boats, paying a flat fee of $5. 

License fees for dredgers and tongers were enacted in 

Virginia the following year. Instead of licensing boats at 

that time, Virginia required a license fee of $4 for each 

individual, whether a tonger or a member of a dredging crew. 

A license requirement for vessels transporting oysters was 

also initiated. Each transport vessel was to be assessed a 

tax at the rate of $3 per ton. To further generate revenue 

for the state from the industry, a two percent tax on sales 

of oysters from planted grounds was imposed. At the same 

time, the taking of oysters from planted ground without the 

owner's consent was made a felony. Those caught by planters 

raiding a private bed were to be tried and sentenced by a 

jury. 



217 

Maryland extended the privilege of planting oysters on 

five acres of barren bottom to those who did not own 

shoreline property in 1867. Any state resident with an 

interest in obtaining five acres for personal use needed 

only to give 30 days prior notice to the riparian landowners 

of his intent to pre-empt the sub-aqueous ground. If the 

riparian owner objected, he had to do so within the 30 days. 

That year Maryland also reduced its license fees to $4 per 

tongboat and $2 per ton for dredge vessels. Dredges were 

further excluded from those state waters less than 15 feet 

deep. 

Virginia though increased its license fee to $5.25 per 

person. Grounds where dredging was permitted were expanded 

to include all areas in the Bay proper at least 30 feet 

below the water. The tax on oysters and transport were 

revamped. Transport vessels had the option of paying the $3 

per ton for an annual license or 3 cents per bushel of 

oyst~rs taken from public rocks. A new tax of 1 cent for 

each bushel handled was placed on the processors. To be 

better assured of collecting the revenue this legislation 

hoped to raise, the purchase or chartering of three steam 

vessels was also authorized. This was the beginning of the 

marine police forces. 

Maryland organized its state fishery police force the 

next year. This fleet was to enforce all of Maryland's 

oyster laws on a Chesapeake Bay that had grown in reputation 
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to be as lawless as the wild west. Dredge vessel captains 

did not limit their harvesting to the state waters. The ill-

equipped and undermanned vessels at the command of Capt. 

Hunter Davidson, who organized the force, were not capable 

of enforcing the state laws because there were so many 

dredgers operating throughout the expansive Ma:ryland portion 

of the Bay. Davidson pleaded for better funding at budget 

hearings but, "The Oyster Navy lacked popularity as well as 

a constituency of voters that could be bought" [Wennersten, 

p. 39] by the Baltimore ·party bosses controlling the 

legislature. The oystermen themselves, even the tongers, 

considered it to be a nuisance. 

In 

several 

1870 though, the Baltimore American 

articles describing the lawlessness 

published 

on the 

Chesapeake Bay. Davidson described the situation as an open 

access anarchy in his 1870 report. He repeated the folk 

sayinq popular at the time, "Get it today! Hell with tamarl 

Leave it till tamar, somebody else'll get it" [Wennersten, 

p. 49]. The political machine responded to the public 

outraqe qenerated by these articles, sensing that this 

could be a law and order issue of advantage to them in the 

next election. Davidson was able to build up a fleet of 

twelve sailinq vessels and a steamer with the increased 

appropriations. In 1872 he permanently placed armed 

schooners at the mouths of four rivers to discouraqe illeqal 

dredging and restrain the conflict developinq between 

tongers and dredgers. The civil authorities of somerset 
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County maintained their own armed vessel at the mouth of the 

Wicomico River. 

To finance its enforcement of emerging oyster laws the 

tax structure in Maryland was changed again in 1868. The 

license fee for tongboats was graduated according to the 

boat length. The license fee for dredge vessels was 

increased to $3 per ton. For ease of enforcement oystering 

with any gear was prohibited on Sundays. In 1879 it was 

further prohibited between sunset and sunrise. Dredgers were 

in the habit of surreptitiously harvesting at night in 

county waters. Another provision in 1870 prohibited any boat 

or vessel from being licensed for both tonging and dredging. 

Previously, a dredger could simply claim that the oysters in 

his boat had been taken with tongs when caught over waters 

reserved for tongers. The privilege of scraping was further 

extended to the citizens of Dorchester County that year. 

In 1870 dredging rights in Virginia were extended to 

include the waters of Northampton County. This act included 

a provision that vessels dredging in Virginia be wholly 

owned by residents of the state. The owners were supposed to 

post a bond of $500 when acquiring a license against any 

future violation of oyster law. The tax collectors were 

given further authority to use their vessels to enforce all 

provisions of oyster law. 

This was the beginning of a boom time in the Chesapeake 

Bay oyster fishery. In anticipation of this, John Crisfield, 
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President of the Eastern Shore Railroad, had built a rail 

line out to Somers cove, Maryland. This action turned his 

expectation into a self-fulfilling prophecy. His railroad 

was at the edge of Tangier Sound, one of the most productive. 

natural oyster areas in the Bay. A town was built up quite 

literally, on the oyster shell discarded by the shucking 

houses. Looking from the rapidly growing number of 

processing plants in the new town, oystermen could be seen 

taking oysters in nearby waters. The place become known as 

Crisfield. It was an overnight seafood mecca, "queen of 

honky-tonk and mistress of the oyster empire of Tangier 

sound" [Wennersten, p. 19]. 

The watermen were for the most part Methodists. Their 

ancestors had been converted in the later part of the 

previous century by the popular preacher, Joshua Thomas, of 

Tangier Island. In his boat, the Methodist, he traveled 

around the Bay, drawing large crowds at revival meetings. 

The revivals were still a tradition in.Bay communities, but, 

for many, when in Crisfield and other ports, their Methodist 

ways were put aside in favor of drinking, fighting, etc. 

Working on the water was hard but profitable. In 

Wennersten•s portrayal, "'l'he Bay county bred a fierce 

recklessness in men who pitted their lives against the wild 

elements of the Chesapeake" [p. 20]. For these men, exposed 

to the cold and dampness of working on the water, 

tuberculosis was an occupational hazard." 

Statistics on the Maryland oyster fishery at this time 
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were. compiled by Capt. Davidson and are reported in 

Inqersoll and Wennersten. In 1869, there were 563 licensed 

dredqe vessels, averaqinq 23 tons each, with a carrying 

capacity of 800 bushels. Employed on these dredge ve·ssels 

were 2,107 whites and 1 1 453 blacks. There was a slightly 

smaller total of men, 3,325 who tonged. 

The free association of whites and blacks in the oyster 

fishery was a cause for disdain of oystermen by others. 

Wennersten notes that, II . . . oyster men worked side by side 

with blacks and iqnored many of the rules of the color bar. 

The oyster nabobs displayed their contempt for riqid social 

codes by asserting· that Jim Crowism was a landsman's 

preoccupation that had no place on Chesapeake Bay" 

[Wennersten, p. 23]. 

In the early 1870's, the Virqinia legislature amended 

and reenacted its body of oyster laws several time. In 1871 

revisions were Jl!,ade to the state's efforts to· extract a 

revenue from the fishery. A tax·was to be ·paid at the 

beqinninq of the season on oysters taken by tongs at the 

rate of 50 cents for each $100 worth Of oysters. As an 

estimate of potential tax liability, the tonger. was actually 

assessed on his boat at the rate of $3 per ton. If this 

payment should prove less than his actual tax liability, the 

over payment would be. refunded, while any remaining 

liability had to be paid. The tax on transport ves.sels was 

lowered from $3 per to $2 per ton. A tax on oysters 
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transported by steamer or railroad was set at 1 

bushel or 1 cent per gallon of shucked oysters. 

cent per 

The export 

tax was replaced by an additional tax of l cent per bushel 

which was assessed if the captain of the transport vessel 

was not a resident. Dredge vessels likewise had to pay $3 

per ton in addition to the license fee for each member of 

the crew. They did not however need to get an additional 

license to transport oysters. 

The status of oyster law circa 1872 and changes in 

provisions regulating harvest of the public grounds and 

planting on leased grounds for the rest of the century are 

outlined in Figure 7.1. In this chart, changes are shown 

for the provisions most important to the definition and 

enforcement of property rights. As noted earlier, the 

closure of the public grounds was oftentimes a measure to 

limit the export of seed oysters to northern planting 

grounds. The license fees were never so high that they acted 

as a prohibition on entry. They are important to this 

discussion because they 1) provide revenue for the 

enforcement of oyster law and 2) represent an exercise of 

the state's authority over the fishery. Provisions relating 

to planting rights are not referred to as private property 

rights because they did not include many of the aspects of 

private property given in section two of Chapter Three. 

state guarantees to tenure were not enacted until the turn 

of the century. The difference between planting rights and 

private property rights will become clear as the evolution 
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PROVISION 

CLOSED SEASON 

TONG 

DREDGES 

LICENSE FEES 

TONGS 

DREDGES 

TRANSPORT 

PLANTING 

RIPARIAN 

RESIDUAL 

AS OF 1872 

JUNE-AUG 

5-1 TO 10-1 

$3 per ton 

$4 per ton + 
$6.25 per crew 

$2 per ton on 
vessels 

1 cent per bu 
or gal on rail 
or steam 

Land tax on 
value added + 
$1 per year 

50 cents per 
$100 planted + 
land tax rate 
on harvest 

1873 1874 

6-1 TO 9-1 5-15 TO 9-1 

5-1 TO 10-1 5-1 TO 10-1 

Land tax on catch Land tax on catch 

$4 per ton $3 per ton 

$2 per ton on None 
vessels 

3 cents per bu 
or gal on rail 
or steam 

No change 

No change 

1/2 acre limit 

50 cents per 
$100 sales tax 

Land tax rate on 
value of shell and 
seed 

SUMMARY OF VIRGINIA OYSTER LAWS 

FIGURE 7.1 
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PROVISION 

CLOSED SEASON 

TONG 

DREDGES 

LICENSE FEES 

TONGS 

DREDGES 

TRANSPORT 

PLANTING 

RIPARIAN 

RESIDUAL 

1884 

5-15 TO 9-1 

4-1 TO 10-15 

$3 per ton 

$3 per ton 

$1 per ton on 
vessels + 
3 cents per 
barrel or bag 
on steam 

1/2 acre limit 
25 cents rent/acre 
+ land tax on 
value added 

25 cents per 
acre annual rent+ 
land tax on value 
of seed and shell 
planted 

1892 

4-1 TO 9-15 

4-1 TO 10-15 

$2/yr - hand 
$5/yr - patent 

$3 per ton 

None 

No change 

$1/ acre annual 
rent, 

250 acre lot 
limit, 
resurvey of all 
lines, 
no subleasing 

SUMMARY OF VIRGINIA OYSTER LAWS 

FIGURE 7.1 (continued) 

1894 

4-25 TO 9-1 

3-15- TO 10-15 

No change 

$3 per ton 

None 

No change 

$1/ acre annual 
rent, 

land tax on value o 
shell and seed, 
20 year term, 
restrictions on 
dredging 
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of law is discussed. One reason for the constant concern of 

the General Assembly with the oyster fishery in the early 

1870's may have been the heavy freshets of 1871 which 

Wharton [1949] reports were said to have reduced oystering 

to nothing for several years. 

In 1872 the season for dredging was closed one month 

earlier and opened one month later than the season for 

tonging. The later start enabled the tongers to work the new 

crop of market sized oysters before the more productive 

dredgers. The earlier close allowed tongers to harvest seed 

oysters. It was widely belisved that dredging was very 

destructive of spat and immature oysters so it was not 

permitted during the spawning season when much of the 

transplanting was done. 

The tax on the hired labor of dredge crews was 

eliminated in 1873. This was probably being charged against 

the wages of the Virginians who crewed these vessels by the 

much disliked northern and Baltimore owners. 

The tax rate on the catch of tongers was to be the same 

as that "upon one hundred dollars value of land" instead of 

the pre-determined 50 cents per $100. The reason for 

developing so . complex a tax structure to generate revenue 

from the state's interest in the oyster fishery was the 

presence of two provisions in Virginia's state constitution 

at the time. Article X dealt with state taxation policy. 

section 2 explicitly prohibited the taxing of tongs, in 

declaring: 
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"No tax shall be imposed on any citizens of the state for 

the privilege of taking or catching oysters from their 

natural beds with tongs, in the waters thereof; but the 

amount of sales oysters so taken by any citizen, in any one 

year, may be taxed at a rate not exceeding the rate of 

taxation imposed upon any oth~r species of property." 

More generally, Section 4 provided that a license tax 

on business activity can only be imposed when a business 

cannot be reached by an ad valorem tax. Thus~ instead of a 

license tax fee, tongers were taxed on the value of their 

take, at the same rate as land in their county. The tonger 

himself was to make an estimate at the start of the season 

of the probable amount of oysters taken and sold by him in 

the succeeding three months. He was to then pay a tax on 

this estimate to his district oyster inspector. A report of 

his actual catch was to be made in December, when any over 

payment was to be refunded and any deficiency paid. This 

system of taxing the tongers' catch remained in effect for 

nearly twenty years. 

Non-riparian interests also had to pay this tax when 

they harvested oysters from their beds. They could acquire 

exclusive use rights to bottom by applying to the district 

oyster inspector who would designate an area of barren 

grounds on which oysters could be planted. Additionally each 

planter had to pay a tax of 50 cents per bushel for all the 

oysters he intended to plant in the season. 
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Shoreline property owners could also claim barren 

grounds adjacent to their land holdings by application to 

the oyster inspector. The value of their planted grounds was 

to be added to the value of their upland holdings for tax 

purposes. In addition, they were to pay an annual rent of 

one dollar for their entire assignment. 

The charge for the unauthorized removal of oysters from 

planted grounds was reduced to a misdemeanor if the value of 

the take was less than $50. It remained a felony only if 

more than $50 worth of oysters were taken. The difficulty in 

catching a thief, proving that the oysters in his possession 

were from a planted ground and getting a conviction from a 

jury of his fellow watermen was a hindrance to private 

planting. The small fine in case of a conviction only did 

little to deter raids on private grounds. 

In 1874 planting law was totally revised. Riparian 

interests were limited to one-half of an acre of bottom. For 

this they were to pay a tax of 50 cents on every $100 worth 

of oysters sold. Grounds in excess of this and grounds 

claimed by non-riparian interests were to be taxed on the 

value of shells and plants at the same rate as other real 

property. The transplanting of oysters during the closed 

season for tonging was prohib~ted. This helped eliminate 

problems in enforcing the ban on the marketing of oysters 

during those months. Planters were freely allowed to harvest 

their beds at any time, using any gear, as they so desired. 

Non-residents were prohibited from having any interest 
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in either vessels or planting operations in the state of 

Virginia as part of the 1872 act. This was amended slightly 

in 1873 with respect to planting. Non-residents were to be 

permitted exclusive rights to bottom for the temporary 

deposition of oysters. This allowed the northern and 

Baltimore dealers a chance to store oysters bought in 

Virginia until a full cargo was purchased and to wait for a 

good price. 

The tax on the transport of oysters remained unchanged 

from 1871 to 1872. The tax specifically on oysters shipped 

by steamer or rail was increased to three cents per bushel 

and three cents per gallon of shucked oysters in 1873. All 

references to this form of taxation were eliminated in the 

1874 recodification, so they presumably were repealed. No 

mention is made of these taxes again until 1884. 

Despite these efforts to generate revenue from 

Virginia's oyster wealth, the revenue collected did not 

cover the expense of the police force. In 1874 therefore, 

the state sold the steamers, disbanding its oyster navy. In 

its stead, each oyster inspector was authorized to appoint 

up to twelve residents of his district who were to 

constitute a police force. This act carried forward the 

older provision empowering any licensed waterman to arrest 

and take before a justice of the peace, any person whom he 

finds violating any provisions of the act and to summon a 

posse to aid in making an arrest. Both of these provisions 
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basically placed protection of the laws made in the interest 

of Virginia's tongers up to the tongers. 

During the period in which there was no state marine 

police force, the General Assembly passed several 

resolutions appropriating funds to provide arms and 

ammunition to the civil authorities. of several counties for 

the enforcement of oyster laws in their local water [Acts of 

Virginia 250(1877), 17(1880)]. 

Not many significant changes or additions were made to 

Maryland's oyster law during the 1870's. The license fees 

for tongboats were reduced by one half in 1872. The 

following season the number of licensed tongboats increased 

by 43 percent, from 1,816 to 2,596 [Stevenson]. It is not 

likely that there were more boats in the fishery, but 

rather, at the lower fee, more tongers were willing to take 

a license than risk the penalty of being caught without one. 

Maryland's first state wide closed season was 

established in 1874. The tonging season was closed from May 

1 to September 1. The dredge season also closed on May 1 but 

did not open again until September 30. By 1880 this had been 

extended to April 15 to September 1 without respect to gear 

type. Quantities of up to five bushels a day could be taken 

for personal consumption or replanting within county waters 

during the closed season. No doubt to inhibit the 

transplanting of Maryland oysters in northern private beds, 

the transport of oysters in the shell was prohibited between 

April 1 and September 1. Also in 1874 scraping was permitted 
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in a third county - Talbot. 

In Ingersoll's summary of Maryland oyster law current 

in 1880 a provision is also found requiring that all oysters 

taken by rakes or tongs shall be culled upon ·the natural 

beds where they are taken. This c;ull law did not include any 

minimum size for oysters so it was probably aimed simply at 

the return of old shells to help maintain the natural rock. 

The license fees collected were to be spent in support of 

the public schools, with the sum from white tongers 

allocated to white schools and the sum from "colored" 

tonqers allocated to "colored" schools. 

Perhaps more important than the marginal changes in 

. Maryland's oyster law was the change in command of the 

Oyster Navy. Hunter Davidson resigned his commission in 

1872. He had become disgusted with the patronage 

appo.intments to his force being made by the political 

machine running the state. For many years thereafter the 

marine police force was quite ineffective in enforcinq the 

law. The officers were not inclined to take chances in 

confrontations with dredgers., especially as they were not 

·dedicated to the force, but rather received their employment 

as a payoff fo.r political support of the machine. 

Davidson's successor was William Timmons, who"··· did 

not share his predecessor's conservationist attitudes and 

de-emphasized the Oyster Navy's role in policinq the Bay" 

[Wennersten, p. 50]. Timmons believed dredging to be 
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beneficial to the oyster fishery rather than exhaustive. 

Only with dredging could oysters in deeper waters be taken, 

so he advocated allowing it in the deep channels of the 

Choptank and Chester rivers. In his 1874 report to the 

governor, he cited the continuous production and expanding 

natural beds of Tangier and Pocomoke Sounds as evidence that 

dredging had increased the extent of oyster rock by 

spreading shells. At that time he noted that small, rock 

oysters were selling in some places as low as two cents per 

bushel to be burnt for lime. In Timmons' view, "This grows 

out of the fact that they are perfectly worthless as 

oysters, and I think they will remain so until the beds are 

broken up and the·oysters thinned by some process" [Timmons, 

p. 6] - by which he meant dredging. He wanted to repeal laws 

against converting oysters into lime, because beds would 

then be thinned out sufficiently so that the oysters would 

be " fit for use as food, and will sell for too much 

money to burn for lime" [p. 9]. 

Timmons criticized the conservationists for thinking 

that, "··· there were just so many Oysters made when the 

world was created, and when a bushel is cauc;1ht there are 

just so many less, and consequently they will all be ·gone 

very soon" [p. 5]. He also noted that opposition to dredging 

came from "resistance to improvements, and objections -made 

to labor-saving machines" [p. 9]. He preferred to rely on 

market signals to.provide information on resource scarcity. 

He claimed that while consumption of oysters in the country 
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had increased fifty fold in the preceding twenty years, 

increases in supply had kept the price fairly constant. 

Reporting as might many resource economists, he states, "The 

supply and price of oysters are the best indicators as to 

whether oysters are becoming scarce or likely to be 

extinguished any time soon" [p. 10]. He was confident that, 

when oystermen are convinced that dredging is destroying the 

natural beds, the Maryland legislature would be petitioned 

to" reinstate the old way of catching Oysters" [p. 4]. 

Dredging was not seen in so favorable a light by 

Virginians. The difference in attitude between Maryland and 

Virginia officials is apparent when Timmons report is 

contrasted to the 1~80 report of Virginia's Commissioner of 

Fisheries, M. McDonald to the General Assembly. His 

recommendation that all dredging on public grounds be 

prohibited was passed into law later that year. He argued 

that the dredgers, stimulated by the exhaustion of their 

grounds, were making more frequent incursion into prohibited 

areas. For the chance of greater profits, dredgers were 

willing to risk detection. They defied capture in their 

organized invasion of the forbidden grounds with armed 

vessels. Tongers ·seeking to defend their rights in 

accordance with the law were often simply murdered. McDonald 

equated the interest of the state with the interests of the 

tongers. The interests of the State then could only be 

fostered at the expense of the dredging interest, "···which 
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is almost wholly foreign and inimical to our own" [p. _16]. 

Accompanying McDonald's report was a study of planting 

interest . he had requested of ·. W. N. Armstrong, a planter from 

Hampton. Armstrong was concerned about the loss of value 

added when seed oyste.rs were exported from Virginia for 

planting and fattening in northern private grounds. ·He 

believed that the natural grounds were being destroyed by 

dredging and the removal of oyster rock and attached spat. 

The solution to reckless dredging on the natural grounds was 

to assign to individuals dredging districts of considerable 
! .·. 

extent. He argued that the, "The real value, in the future 

of the oyster fishery, is in the cultivation ~ ~ oyster" 

[Armstrong, p. 5, emphasis in the original]. To this end he 

recommended that measures be enacted to reduce the 

uncertainty associated with planting operations. 

There were three major causes of this uncertainty • 

. Tenancy of a planted bed from year to year was at the 

discretion of the district inspector, rather than permanent 

as in the northern states. The law defining a natural bed 

was obscure, so that planters often found themselves in 

court facing attack on the grounds that a natural bed 

existed where they planted. A few tongers who had made no 

investment of their own could fairly easily def eat planters 

in court and thus gain legal access to cultivated beds. 

Armstrong's third point was that the state could never be 

capable ·Of protecting the private grounds with a police 

force, but if planters were given permanent rights they 
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would protect themselves - "Every oyster planter will turn 

policeman and detective" [p. 7]. 

Based on this report, McDonald recommended that 

legislation with respect to planting grounds be enacted 

which made them inheritable, subleaseable, easily defined 

and secure in possession. In 1894, looking back on this 

report, McDonald recalled that it went to the Board of 

Chesapeake and Tributaries, " which in that day was not 

only the cradle, but the grave of every proposition which 

looked to the industry of Tidewater. The whole industry then 

was regarded as purely a local interest, and no view which 

did not measure down to the narrow, personal views of those 

directly concerned in it, could pass through the doors of 

that commission and have consideration by the Legislature. 

7.2 Characteristics of Watermen Circa 1880 

A much more extensive report on conditions of the 

Chesapeake Bay oyster fishery in 1880 was made by Ingersoll. 

He relied heavily upon the report of R.H. Edmonds who. had 

investigated the industry for the Census bureau. Commenting 

on the current oyster law, he described how the behavior of 

politicians seeking to please their constituents results in 

a "··· conflict of opinion among legislators, and no one 

being willing to relinquish his own pet theories, much time 

is wasted in useless discussions: and, at last, when a bill 

is proposed, it is subjected to so many amendments that, 

when finally passed, it would scarcely be recognized by its 
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originator. In this was the laws both of Virginia and 

Maryland, bearing upon the oyster-trade, are often worse 
. 

than useless; and, if by chance a law should be good, the 

means of enforcing it, and the penalties for violating it, 

will be so inadequate that no good results will follow from 

its passage" [Ingersoll, p. 156-7]. 

This was especially the case in Virginia. The laws for 

taxing oysters were worthless for lack of any enforcement. 

Little revenue was brought in. The failure to license 

vessels also meant that not much data on oyster production 

in Virginia was available. Edmonds found that state 

officials knew nothing definite about the business, no 

records of the number of boats or men were available. The 

situation in Maryland, with better enforcement of the law, 

was somewhat better. 

Though uncertain about how many tongers there were, 

Edmonds did feel comfortable describing their character. The 

popular perception of oystermen as a class was that they 

were non -progressive, illiterate, indolent and improvident. 

The abundant supply of oysters was believed to make them 

unwilling to engage in any steady occupation. As long as a 

waterman could provide for his weekly needs with but a few 

days work, he was not inclined to do more. Weather 

conditions often kept even the more industrious from working 

a full six days a week. The money earned in a few days of 

oystering each week would be sufficient to provide a 

comfortable existence at home. Food could be provided at 
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little expense because of the supply of fish, fowl and 

wildlife free for the taking. Most also engaged in some 

agricultural pursuits. They typically owned their own homes 

and an acre or so of ground on which to cultivate a garden. 

They could also find seasonal employment as farm workers on 

the fruit and vegetable farms of the Eastern Shore. Indeed 

one force for increasing the length of the closed season was 

the agricultural interests groups which needed the 

watermen's labor for fall harvest [Stevenson]. 

In Maryland, from one-fourth to one-third of the 

tongers were blacks, while in Virginia they were more nearly 

one-half of the total. In certain parts of Virginia the 

oyster trade was conducted entirely by blacks. In both 

states nearly all the tongers were native residents. The 

Maryland tonger averaged $225 income per season from 

oystering. The tongers in Virginia earned slightly less on 

average, about $200 •• In Maryland there were 1,825 licensed 

tongboats in 1880 and an estimated 5,148 tongmen. Data on 

fishing effort in Maryland is presented in Table 7.2. 

statistics for Virginia are not so specific [Ingersoll, 

Stevenson]. 

Tongers would work with from one to three others on 

board. The constant exposure to the cold and wet gave them a 

lower life expectancy than those in other trades. It caused 

them to suffer from tuberculosis and rheumatism. Their work 

was also risky because return was not closely correlated 
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TABLE 7.2 

FISHING EFFORT, MARYLAND, 1880 

GEAR 

TONG 

SCRAPE 

DREDGE 

AVERAGE 
VALUE OF 
VESSEL 

$ 100 

800 

1500 

Source: Ingersoll 

NUMBER 
OF 

VESSELS 

1825 

550 

700 

NUMBER 
OF 

MEN 

5148 

2200 

5606 

AVERAGE 
MONTHLY 

WAGE 

$12-$15 

18 

25 
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with effort. Environmental changes and the harvesting effort 

of others would reduce the product of a waterman's own 

labor. These risks caused him to be fatalistic, reckless of 

the future, clannish, secretive of business and suspicious 

of outsiders. Yet, states Wennersten, " . . . most watermen 

were good natured and accepted a life of continuous struggle 
-as long as they were permitted to sell oysters on a strictly 

cash basis and no one attempted to take away their freedom" 

(p. 28]. 

The livelihood of the tongers was dependent upon easy 

access to oysters in the shallow creeks, rivers and bays. 

This interest into conflict with the profit seeking behavior 

of dredge vessels owners and captains as the natural beds in 

the deeper Bay waters became exhausted. It was relatively 

easy for dredgers to operate at night or in the fog over the 

g.rounds reserved for the tongers. With 700 dredge vessels in 

Maryland in 1880, no marine force could effectively guard 

the tongers' interests. Even when caught, dredgers working 

prohibited waters would on occasion engage in armed battle 

with the Oyster Navy. 

These skirmishes were known as the Oyster Wars. The 

most violent encounters were in the l870's and l8SO's. They 

also included exchanges between local militias organized to 

protect tonging grounds. As noted earlier, after Virginia 

disbanded its marine police force in 1874, the General 

Assembly did on occasion appropriate funds for local 

authorities to purchase armaments with which to fight the 
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dredgers. They were not often capable of effectively 

restraining dredgers who chose to fight back [Wennersten]. 

Even the total ban on dredging natural rock in Virginia was 

ineffective without enforcement as Ingersoll demonstrates in 

his account of one conflict. "In the winter of 1879-80 about 

forty dredging boats entered the Rappahannock and began 

work. The native tong men, incensed at this depredation upon 

their beds, undertook to drive the dredgers away. In this, 

however, they signally failed. The dredgers, being well 

supplied with rifles, opened f,ire upon the tong men. For 

several weeks the appearance of a tonqman at any 

certain to draw forth a volley from the 

[Ingersoll, p. 158]. 

time, was 

dredgers" 

Another self-protection practice of the dredgers was to 

station one vessel at the mouth of a river as a lookout for 

the marine police while other vessels dredged. Upon sighting 

a police vessel, the lookout would give a signal to alert 

the others, who would pull up their dredges and cease 

operation, or on occasion prepare to fight. For this work, 

the lookout vessel received a share of the catch of all the 

others [Wennersten]. 

The average dredge vessel of the 1880's displaced 20.76 

tons and was worth $1500. Most tongboats were in the one to 

five ton range and worth about $100. The dredge vessel 

usually had two hand cranked windlasses installed. Each 

required the labor of four men, two turning each handle. The 
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crew also included the captain, a mate and a cook. The 

vessels usually left went out for a week or two. By selling 

to buy boats while out on the Bay they could stay out for 

several weeks. Captaining a dredge vessel was one of the 

most profitable trades around the Bay, paying about $2000 a 

year. The profits from an excursion were divided into 

thirds, one for the owner of the vessel, one for the captain 

and one divided amon.gst the crew. Dredge crew members on 

average earned $12 to $15 a month. 

Most of the vessels were owned by dealers in Baltimore 

and northern markets. The northern dealers would get 

residents to front as owners in order to evade the residency 

requirements. One of the most powerful dealers was H.C. Rowe 

of Connecticut. He had started his fortune by risking the 

shipment of fresh oysters to England in 1872. By 1880 he 

controlled a large share of the Chesapeake Bay harvest, 

running 100 vessels with 700 men. He accomplished this 

through bribery, forged licenses and co-partnership with 

Marylanders. When his own men and vessels could not supply 

all he needed, he would buy form pirates and renegades who 

dredged oysters in defiance of all the laws (Wennersten]. 

The captains were native Marylanders. Those who lived 

in Baltimore engaged in transportation during the closed 

season;. Those from the counties usually had farms to 

attended to when not sailing. · ·The hands who worked the 

windlasses were a class very different from the tongers. At 

first many were local blacks. After a few seas<»ns of this 
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work they refused to sign on anymore. The work required no 

skills and involved extreme exposure to the elements. It was 

shunned by most all Bay residents. None but the most 

destitute could be induced to do the work. As Edmonds 

describes it, "···the life led by these men on.board of the 

vessels is of the roughest kind. When sleeping, surrounded 

by vermin of all kinds; when working, poorly clad and with 

every garment stiff with ice, while the wind dashes the 

fast-freezing spray over them, hour after hour winding away 

at the windlass, pulling a heavy dredge, or else stooping 

'with backs nearly broken, culling oyster. Returning from a 

trip, the men take their little pay and soon spent it in 

debauchery, amid the lowest groggeries and dens of infamy to 

be found in certain portions of Baltimore" [Ingersoll, p. 

160]. 

Often they had no idea of what conditions awaited them 

on board. They were signed up by labor contractors who 

supplied men to the vessels' captains for a two dollar fee, 

which came out of the pay of the worker. For these men, 

dredging was more of"··· an episode," claimed Stevenson, 

"than a pursuit" [p. 243]. At times it was necessary to 

resort to measures that strongly resemble impressment and 

violence to secure· labor. Drunks, derelicts and recent 

immigrants were often shanqhaied into service by the labor 

contractors. In his investigation, Stevenson found that less 

than twelve pex-cent of the laborers on dredqe vessels were 
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from Maryland. There were greater numbers of German and 

Irish immigrants. Immigrants without family or friends 

waiting on shore for their return were in danger of being 

"paid off at the boom" by murderous captains. Stevenson also 

found a class difference between the American and immigrant 

laborers. Only 25 percent.of the Americans were able to 

write, while 55 percent of the foreign born could do so. 

Baltimore had a large German immigrant population which 

took note of the conditions facing their countrymen. The 

German Society exposed these abuses.in the German-language 

and the daily Baltimore newspapers. It lobbied the 

legislature for .labor reform which was passed in 1890. 

Shipping commissioners were to be appointed by the governor 

to supervise the hiring of labor by the dredge vessel 

captains. Maryland police boats began to free laborers held 

captive on, dredge vessels and arrest the captains. This was 

too much state interference in the oyster industry for 

Baltimore oyster dealers. They successfully lobbied for 

amendments to the labor reform legislation which made it 

ineffective. 

The payment of higher wages might have attracted a more 

willing labor force and reduced the brutal measures used by 

captains to get and get their crews to work. Stevenson 

however claimed that the slim profits brought with active 

competition among captains would not allow for the paying of 

a higher wage, unless there was concerted action to do so. 

What finally put an end to involuntary servitude on the 
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dredge vessels of the Chesapeake Bay was the adoption of 

gasoline powered engines for winding in the dredges 

[Wennersten]. It was technological innovation rather than 

any sort of collective action that brought this sad chapter 

in the history of tbe oyster fishery to a close. 

As noted above, scraping was permitted in three 

Maryland counties. Scraping is simply dredging, 

smaller scale. In 1880 there were 220 licensed 

but on a 

scraping 

vessels, but Edmonds estimated that there were an additional 

330 unlicensed boats. What Stevenson refers to as a defect 

in the law enabled scrape vessels in Somerset County to 

oyster without a license. This defect was remedied in 1880. 

The total number of scraping licenses in the following few 

years rose close to Edmonds' estimate. These boats carried 

about 2,200 men. The pay of these men averaged $18 a month. 

The average value of the boats was $800 [Ingersoll]. 

Scraping was regulated and licensed by the counties. 

License fees were based on either boat length or 

The closed season varied among the counties but 

tonnage. 

generally 

increased over the years. In Talbot and Dorchester counties, 

only vessels less than ten tons could be licensed, with the 

average being seven tons. No size restrictions were in 

effect in Somerset County where the average vessel was eight 

tons, and one-fifth of all of them were over ten tons 

[Stevenson]. 

scraping vessels could also get licenses to dredge in 
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state waters. At times, they were required to do so before 

receiving a county license. While the work was similar to 

dredging, the workers were very different. Scrapers were 

quite similar in character to the tongers. The boats did not 

frequently leave the local waters so they were able to 

return home each evening. The catch was either delivered to 

nearby marketing houses or sold to buy boats. During the 

1880's scraping was the most prosperous branch of the oyster 

fishery. The number of licensed vessels more than doubled 

between 1882 and 1890. Yet in 1890, citizens of Somerset 

County voted to prohibit scraping. The reason for this 

result is not clear, especially when considering that in the 

1889-90 season there were issued in the county 356 scraping 

licenses but only 176 tonging licenses. The vote was 

challenged in court and overturned because the procedure was 

declared irregular [Stevenson]. 

7.3 Planting Rights in Bay Waters and Other Acts to 1890 

Table 7.3 indicates the extent of oyster production in 

the United States for the 1879-80 season. One-third of all 

u.s. oysters were harvested in Maryland, and when Virginia 

is added more than three-quarters of the total were from 

Chesapeake Bay. The price of oysters in the Bay states was 

only about one-fourth of what was being paid in the northern 

states. By this time much of the production in the north was 

from private planted beds. With open access, large 

quantities of oysters being brought to markets in Bay 

communities, dealers could pay a low price for them and reap 
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TABLE 7.3 

OYSTER PRODUCTION, UNITED STATES, 1879-80 

PRODUCTION VALUE OF AVERAGE 
OF OYSTERS OYSTERS PRICE 
IN BUSHELS PER LB. 

us 22 195 370 $9 034 861 $0.41 

RI 163 200 225 500 1. 38 

CONN 336 450 386 625 1.15 

NY 1 043 300 1 043 300 1.00 

NJ 1 975 000 1 975 000 0.99 

DEL 300 000 325 000 1. 08 

MD 10 600 000 2 650 000 0.25 

VA 6 837 320 1 948 636 0.28 

LA 295 000 200 000 0.68 

Source: Ingersoll 
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large profits by planting or retailing them in the north. In 

each state only about 2 million bushels were used locally, 

for consumption in the sheli or planting. The.remainder were 

either shucked or shipped out of state in the shell for 

consumption or planting in the north. The captain of 

Maryland's Oyster Navy in 1879, Samuel Travers determined 

that 2,178,750 bushels were shipped north from the Bay that 

year for planting purposes. These unculled, run of the rock 

oysters sold for only 7 to 10 cents a bushel. With the 

change of the start of the close season in Maryland to April 

15 in 1880, this trade was reduced by about one million 

bushels the next season [Stevenson]. 

The purpose of reducing the export of plants to 

northern beds was not to make them more readily available to 

Maryland planters. Few oysters were being cultivated in 

Maryland in 1880. Rather, local interest thought that they 

could capture the value added to the crop by another 

season's growth on the natural grounds that was being 

captured instead by the northerners. They were jealous of 

the great return the northern planters made on · cheap 

Chesapeake Bay seed oysters. They did not realize that a 

large part of the return received by northerners was the 

result of the higher price paid for oysters transplanted 

onto privately managed grounds which could never be captured 

if the oysters were left to grow on the more crowded natural 

bars in the Chesapeake. The northerners planted their seed 

on their grounds at a lower density than that from which the 
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seed was taken. Under these conditions the oyster would grow 

larger and fatter th~n on the natural bars. Their beds were 

in the saltier waters of the Atlantic and various sounds and 

bays more open to the ocean than the Chesapeake Bay. This 

imparted a saltier taste to the oysters, which as before the 

Civil War, was much preferred in the market. 

Planting in the Bay states emerged first in places 

where conditions were similar to the northern planting 

grounds - on seaside and at the mouth of the Bay. Only in 

these places was it profitable enough to sustain opposition 

from the tongers who resented any taking of the bottoms for 

private use. Virginia planters did not use the elaborate 

cultivation methods of the northerners, as in preparing the 

bed and controlling predators. Generally, seed oysters were 

simply thinly sown with a shovel and allowed to mature. 

Dredging was still legal on private beds but few planters 

harvested this way. According to Ingersoll, this was 

because, "It is very generally believed by planters who do 

not dredge, that the dredgers do not confine their 

operations to their own beds. 

correct" [Ingersoll, p. 180]. 

private grounds was by tong. 

This belief is probably 

The harvest of oyster from 

Since seed came from the 

natural grounds, it too was the product of the tongers' 

labor. 

The most famous local·i ties for oyster planting were 

Lynnhaven and Chincoteague. Oysters from beds in these areas 

j 
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were recognized in the market by their place of origin. 

"Lynnhavens" sold for about $2 a bushel after remaining 

planted for six years. They were used exclusively in the raw 

bar trade. The seed stock for the Lynnhaven Bay beds came 

from the Back Bay. 

At Chincoteague, seed oysters were transported from 

within the Chesapeake Bay. The whole of Chincoteague Bay, 

reported Edmonds, was stacked off in small plots which could 

be sold should the owner desire to get out of the business 

of planting. "Chincoteagues" were shipped almost exclusively 

in the shell to New York and Philadelphia. During the 1879-

80 season they sold for from 60 cents to 90 cents a bushel. 

Across the state line from Chincoteague, 

found the most extensive private beds being 

Virginia were 

cultivated in 

Maryland. These were in the Sinepuxent Bay on the ocean side 

in Worcester County. About 3000 acres in the county had been 

pre-empted for oyster planting. Relatives would join 

together their five acre maximum legal size lots in order to 

create an area sufficiently large to make planting 

profitable. The average annual product from these private 

beds in the 1880 1 s was 135,000 bushels. These were often 

sold as "Chincoteagues" at about 90 cents a bushel. The 

fines and terms of imprisonment for stealing oysters from 

planted grounds in Worcester County were more severe than 

for the rest of the state. Tougher penalties for raiding 

private beds alone was not the key to success here claimed 

Stevenson. It was because, "The utmost harmony, however, 
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prevails among the watermen of that region, and their 

operations are guided as much by public sentiment as by the 

statutes" [p. 256]. 

In his report of 1880, Col. McDonald had urged that the 

exhausted grounds at Hampton Roads be made available for 

private oyster culture. The Legislature responded in 1882 

with an act declaring an area known as Hampton Flats as open 

and eligible for planting. Assignment would be made by the 

inspector, as called for in the current oyster law. Planters 

would enjoy an annual opti,on to renew their rights as long 

as taxes had been paid. This was the first action on the 

part of Virginia authorities to define in statute whether an 

area was natural rock or barren and open to planting. The 

seed for these beds was obtained from the James River by 

independent tong men or crews hired by the planter. 

There was also some planting farther up the B,ay in 

Virginia's major tributary rivers - the James, York and 

Rappahannock. The planting grounds in the York were operated 

by only 15 to 20 planters. They harvested about 350,000 

bushels annually, receiving an average price of 35 cents a 

bushel. Only about 100 families, including hired laborers, 

made any living oystering in the York even then. In the 

Rappahannock, however, it was estimated that there were 

nearly 1000 planters, but their plots were small. The 

harvest for 1879-80 was about 400,000 bushels, each of which 

on average sold for 50 cents. No less than 5000 men were 
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supported by these operations, including those who tonged 

for seed from natural beds within the river. 

Virginia .planting law was changed in 

entire body of oyster law was repealed 

1884 when the 

and an amended 

version was reenacted. As before, a riparian owner could 

have half of an acre of bottom designated by the inspector 

for his exclusive use, so long as this did not include any 

natural bars. When oysters from riparian beds were sold, the 

owner was supposed to pay 25 cents rent to the inspector. 

The value of this bed was to be counted as part of his real 

property and taxed accordingly. 

report 

these 

Both riparian owners and other planters were to 

the value of oysters and shell on their beds so that 

could be included in the value of their property for tax 

purposes. For beds not obtained as riparian rights, the 

planter had to pay an annual rent of 25 cents per acre. His 

exclusive claim to the ground was to be valid for as long as 

the rent was paid. The restriction on planting during the 

closed season was not renewed in this act. 

The Board of Chesapeake was organized under this act. 

It was to include the governor and two other designated 

state officials. The only specific duty assigned to it was 

the re-formation of a marine police force. It was 

authorized to spend up to $30,000 for the purchase of one 

steam vessel and three sail vessels. If the Board felt that 

this force was sufficient to enforce the law, it could 

permit dredging in the main Bay. Thus, dredging on the 
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natural grounds was again legalized, though in a much more 

restricted area. Tangier and Pocomoke Sounds were expressly 

excluded from this provision. 

Dredgers were to register their vessels with the oyster 

inspector paying him a one dollar fee. No non-resident could 

have a lawful interest in the vessel. The vessel also needed 
-

to pay a $3 per ton license fee each year. Steam vessels 

were excluded as in Maryland. , Dredging was closed between 

April 1 and October 15, giving the tongers a month and a 

half more at both the opening and close of the season. The 

provisions for the licensing of tongboats was reenacted in 

the some wording as 1874. Transport vessels were to again be 

taxed as they had been in 1873, but this provision was again 

repealed in 1887. Also in the 1887 act, dredging planted 

beds during the season closed for tonging was made unlawful. 

Maryland instituted a tax on the transport of oysters 

in 1884. This was quickly challenqed in court and declared 

unconstitutional. Maryland was the first to enact laws 

restricting the use of patent tongs, which appeared on the 

Bay around 1884. A law of 1888 prohibited their use in the 

waters of five counties. In 1890, Maryland allowed several 

counties to license watermen instead of their boats. A 

license fee of $4 per person was set. 

That year the state also adopted its first general cull 

law, setting a two and one-half minimum on the size of 

oysters that could be taken. A defect in the law however 



252 

allowed buyers caught with unculled oysters to keep them but 

without having to pay the seller who failed to cull them for 

the quantity under the legal size. 

An attempt was made to remedy this in 1892 and a 

provision calling for the appointment of inspector at the 

wholesale ports was included to improve enforcement. Also in 

1892, the licensing of tongers in all Maryland counties was 

required. The license fee was reduced to $3.50 with thirty 

cents earmarked for the oyster fund which financed the 

marine police force. This change led to a doubling of 

license revenues. The close time for tonging was changed to 

April 21 to September 18. The later opening was for the 

benefit of agriculture interests who preferred to have the 

tongers harvest their fields and orchards in the fall rather 

than harvest oysters in the Bay. 

7.4 Establishment of Private Leasing 

In his 1891 message to the General Assembly, the 

governor of Virginia had recommended many of the provisions 

included in the oyster law reforms made in 1892. The boom in 

the Chesapeake Bay oyster fishery was coming to an end. The 

governor was spurred by articles in Baltimore newspapers 

which criticized Virginia for its lax enforcement of oyster 

law and export of seed. The governor therefore included 

recommendations for a cull law and a ban on the export of 

seed to preserve the value added to oysters as they mature 

for their rightful owners, the people of Virginia. He 
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compared the oysters in the natural beds to the buffalo on 

the western plains, explicitly arguing that open access 

resources will soon be destroyed when demand for the 

resource is unrestricted. He noted how the planter was 

generally defeated in court when charged with beds including 

natural grounds. He complained too though that the state 

received but a trifling rent for the valuable planting 

grounds which he believed to be state property and desired 

that they remain so. He further complained of the lack of 

any reliable statistical information on the current number 

of acres rented and renters. He preferred that a minimum 

rent of one dollar a year be charged and that more valuable 

grounds be let to the highest bidder. No tax should be 

placed upon the crop, he argued, because it would be too 

costly to assess the grounds and collect the tax. A term of 

at least ten years should be given. To raise revenues form 

the state's natural grounds he proposed a uniform license 

tax on harvest gear or the vessels on which they are used. 

Again, he considered that any tax proportional to catch 

would cost more to collect than it raised. He proposed waxes 

of $5 on common tongs, $20 on patent tongs and $50 on 

dredges or $3 a ton for dredge vessels. He further asserted 

that patent tongs were not properly tongs as defined in the 

constitutional provision, but were only called so in order 

to avoid their taxation. To this end he advocated amending 

the state constitution to strike the provision prohibiting a 

tax on tongs. T~is was not accomplished until 1901. 
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Most importantly he called for a change from judicial 

determination 

productive. He 

statute. 

of whether or not a ground 

wanted the natural beds to be 

is naturally 

defined by 

An important voice in· the debate over oyster policy in 

the late nineteenth century was that of William K. Brooks, a 

biology professor at John Hopkins University. He was at the 

time, the world's foremost authority on oyster biology. His 

advise was sought by legislative commissions in Maryland 

investigating the oyster problem. He was widely quoted in 

Governor McKinney's 1891 report. Brooks used scientific 

methods to study the oyster in addition to spending many 

hours out on the water. In debating the real value of the 

oysterman's experiences, Brooks contended that, " 

business contact with the oyster cannot possibly, with any 

amount of experience, give any real insight into its habits 

and mode of life [Brooks 1894]. He was not however 

respected by the oystermen, who felt that their long 

experience had given them an exacting knowledge of how 

oysters grow. After nearly twenty years of reporting on his 

oyster research he despaired that, "··· our people now tell 

me that Providence has put oysters wherever oysters should 

be, and that therefore all people should be restrained by 

law from growing oysters in advance of Providence" [Brooks 

1894]. He was a strong advocate of private cultivation at a 

time when those most involved in harvesting generally were 
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of the belief that "if God Almighty intended oysters to live 

elsewhere, He'd have put them there" [Winslow 1894]. 

Brooks was very familiar with the oyster cultivation 

techniques used in France where private planting was very 

important to the oyster industry. For every problem 

identified in the oyster fishery he saw private cultivation 

as part of the solution. This approach of his is summarized 

as follows [Brooks 1891]: 

PROBLEM 

Destruction of young oyst~rs 
at the packing house for · 
lack of culling 

Violation of culling laws 

Removal of shell from 
natural rock 

The loss of value because 
of the exportation of seed 

SOLUTION 

The gro~ of planting will 
increase the demand for seed 

With planting the demand 
small oysters will make 
in the· interest of 
fisherman to save them 

for 
it 

the 

On privately owned beds, it 
will be in the owner's self 
interest to return shells to 
the bottoms 

Encourage planting- in 
Maryland 

He was not however an advocate of assigning property 

rights to the natural beds. He knew, as others had noticed, 

that oysters did not grow well in the crowded conditions of 

natural rock. Furthermore, he believed that the water which 

flows over soft mud is richer in food than the waters 

passing over the hard natural bottoms. He therefore 

concluded that private grounds located in mud flats, with 
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substrate built up by the owner, would be more productive 

than cultivation of the natural beds. 

If the natural beds were to be retained by the State as 

public fishery, he believed that the dredge .is the proper 

instrument for harvesting them. He concurred with the 

beliefs that dredging enlarged the natural beds by breaking 

up the rock and claimed that the destruction of small 

oysters by the dredgers was minimal. Most importantly, ' the 

destruction of the natural beds was a function of access, 

not harvest technology for, "any bed which can be reached by 

tongmen may be ruined by unrestricted tonging just as surely 

as by dred9inq • • • the exhaustion of our beds is the result 

of our bad system and the absence o·f all effort to increase 

our supply by artificial cultivation. It is not due to any 

particular way of catchinq pysters" [Brooks 1891, p. 141]. 

The most important aspect of the oyster question to 

Brooks then was, "How can the people of the State be brought 

to perceive that private enterprise.in oyster culture is to 
( 

their advantage, and what can be done to develop a sentiment 

of respect for private property in oysters?" [Brooks 1891, 

p. 142]. Only if the watermen stopped their raids on planted 

beds could there be any hope for the success of artificial 

o.f oysters in Maryland. 

Reforms in Virginia oyster law were enacted in 1892. 

These are outlined in Figure 7.1. The dates for the closed 

tonging season were chanqed again. Special provisions were 

made for the seaside, where the close was May 31 to 
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September 1 and for Tangier and Pocomoke Sounds which were 

closed to tonging from May 1 to September 15. Neither the 

closed season or the license fee structure was changed for 

dredging. Tongers were required to either make weekly 

reports of their catch and tax payments to their oyster 

inspector or pay an annual fee of $2. The reporting 

requirement was made weekly to encourage taking the option 

of paying the singly annual fee, which c.ould not be made 

mandatory because of the constitutional provision. The fee 

on the new patent tongs was set at $5. 

Virginia also adopted a cull law with a two and one-

half inch minimum size to preserve the natural rock. It 

required the culling of oysters over the grounds where the 

oysters were taken so that the rock and spat were returned 

to natural grounds. Marine police officers could board any 

vessel to inspect the catch. If more than five percent of 

the oyster off the culling board were below the minimum 

size, he could order the that the entire catch be thrown 

overboard onto the natural beds. Parts of the James River 

which were good seed beds but produced poor market oysters 

were exempted from tµe law, however, a ban on the export of 

seed from the state prohibited the further transport of 

Virginia seed to northern planting grounds. 

To resolve the many questions as to which bottoms were 

naturally productive, and which barren and available to 

lease, the General Assembly authorized a survey of all Bay 
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bottom in Virginia. A shell fish commissioner was to be 

appointed to direct the survey. To actually conduct the 

survey, Lt. J.B. Baylor of the U.S. Navy was enlisted to 

sail the Bay and investigate its bottom ground. In 

identifying natural bars he was to be assisted in each 

county ... by three local commissioners. These were to· be 

experienced watermen who knew the grounds. The delimitation 

of the natural grounds recorded by Baylor was at their 

discretion. The final report included many more acres than 

were naturally productive or even capable of being 

productive because these commissioners often were tongers 

who did not want to make room for private oyster cultivation 

[Baylor 1894]. 

The revisions of 1892 also required the resurveying of 

all private planting grounds. Discrepancies in past surveys 

and the poor marking of private grounds had led to border 

conflicts among neighboring planters as to the legal 

boundaries of their grounds. Rent was increased to one 

dollar per acre for non-riparian ground in the Tidal waters, 

fifty cents for seaside grounds. No single tract was to be 

larger than 250 acres, except for those out in the main Bay. 

Subleasing of private grounds was made unlawful. This 

provision was changed in 1894 to no subleasing for rent 

greater than what the state charged the original 

leaseholder. Also in 1894, the term of any oyster lease was 

set at 20 years. This finally gave the planter some security 

of tenancy. He once again though, was required to pay 
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property tax on the value of shell and oysters planted on 

his bed. 

Dredging private beds of more than 100 ?Cres in Tangier 

Sound, Hampton Roads, and the James River was legalized. 

Dredging was also allowed over private_grounds in the main 

part of the Bay.· These dredges were subject to the same 

licensing requirements established in 1884. The season for 

dredging where permitted on public grounds was closed 

earlier than previously. The rent on leased ground on 

seaside was reduced to 25 cents an acre. 

The total revenue generated by the oyster industry may 

have been greater with more extensive private cultivation, 

as Brooks and others argued, but because the income might 

not be as widely distributed, leasing was generally opposed 

in Maryland [Stevenson]. The leaders of Maryland preferred 

to take actions which would saf equard the common fishery 

because so many people in the tidewater counties depended 

upon it • With its Oyster Navy, Maryland had expended more 

effort than any other state in protecting and preserving the 

public grounds. Stevenson, credits this as the reason why, 

in 1890, they were in better condition than those in any 

other state. 

The tongers of the Chesapeake Bay definitely did not 

believe that more extensive private cultivation would be in 

their interest. Rather, they believed that prosperity would 

ensue if the natural beds were preserved and protected. 
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Stevenson reported that, "The feeling is current among 

certain classes in Maryland that if cultivation of oysters 

within the waters of the state be· practicable the work 

should be undertaken by the State at large or by counties." 

[Stevenson, p. 259]. He further reported that for the eleven 

counties in which the fishery is pr~secuted it is the 

mainstay of the people, and the prosperity of nearly all the 

business therein.is regulated by it. At least 95 percent of 

revenue to the oyster industry was received by men whose 
I 

annual incomes were less than $1000. 

The legislators listened to those who opposed leasing 

because of their voting power and because they assumed that 

the watermen knew what would be best for themselves 

[Winslow 1894]. Advocates of leasing sought to appease the 

tongers to lessen political resistance to private 

cultivation. In Virginia, McDonald [1894] and Baylor [1894] 

thought it best to reserve as the public grounds all bottom 

they claimed through their representatives in Baylor's 

survey. They recommended that the survey results be made the 

legal boundaries of natural rock so that clear title could 

be qiven to leaseholds on remaining bottoms. This was 

eventually done in 1902 in the new state constitution. 

Tongers who would not engage in cultivation could then rely 

on the naturally reproductive grounds for their livelihood. 

In Baylor's view, manaqement of the fishery for the 

greatest good to the greatest number would also include 

renting to individual entrepreneurs. To distribute bottom to 
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the largest number of interested individuals, he recommended 

that acreage in grounds in waters less than 15 feet deep and 

within one and a half miles of shore be limited. He and 

McKinney (1894] also wanted to give outside capital an 

opportunity to cultivate oysters. Virginia residents would 

be given a reasonable time to secure grounds, but if they 

did not take an interest in all suitable grounds, then 

others should be allowed to make the investment. Hardly any 

of these recommendations however were ever incorporated into 

Virginia law. 

In 1894 the legislature did set the term of a lease for 

oyster planting at 20 years. It also permitted subleasing of 

private beds, but not for more than the one dollar 

rent being collected by the state. 

annual 

The legislature reorganized the 

concerned with the fisheries in 1898. 

commissioner was abolished and the 

state institutions 

The off ice of fish 

Board of Chesapeake 

replaced by the Board of Fisheries of Virginia. This Board 

was to be composed of five individuals appointed by the 

governor who would be knowledgeable about oysters and the 

state's fisheries, but not currently having an economic 

interest in the oyster industry. This Board was to assume 

all the responsibilities of the former. It would have 

authority over the marine police force. This same year an 

act also was passed permitting the subleasing of improved 

bottom for a rent greater than that received by the state. 



262 

Several important revisions of Virginia's oyster law 

were made in the first decade of the twentieth century. In 

1900 the minimum size set in the cull law for taking market 

oysters was set at 3 inches, except for parts of the James 

River and the Eastern shore counties It has remained at this 

minimum to this day. Also in 1900 dredging was once again 

permitted on private grounds. Possession of dredge gear on a 

boat anywhere but over a private bed constituted prima facie 

evidence of violation of laws against dredging the public 

rock. 

The cull law excluded parts of the James River because 

these were the grounds where seed oysters for the private 

beds were taken. To identify lawfully takera, seed oysters, a 

law requiring a license to take or buy seed oysters was 

enacted in 1901. 

Separate conditions for leasing barren grounds in the 

deep, barren areas of the Bay were set in 1902. These were 

in the main stem of the Chesapeake where the water was at 

least 15 feet deep, unless the area was less than two miles 

from shore. It also had to be at least one-half a mile from 

any natural rock. The terms and rents of any such leases 

were to be at the discretion of the Board. Wharton (1949] 

reports that .some experiments in oyster cultivation were 

tried on these grounds, but these were unsuccessful. 

Intere'St in leasing there grounds was not renewed until 

after World War II. 

In 1902 a new constitution was adopted for the state of 
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Virginia. The primary purpose of the constitutional reform 

was to effectively disenfranchise black voters. By 

instituting a poll tax it not only kept most black citizens 

from voting but also eliminated many poor whites from the 

registration rolls. This new constitution also added a 

provision declaring that, "The natural oyster beds, rocks 

and shoals in the waters of the Commonwealth shall not be 

leases, rented or sold but shall be held in trust for the 

benefit of the people of the Commonwealth, subject to such 

regulations as the General Assembly may prescribe, but the 

General Assembly may, from time to time, define and 

determine such natural beds, rocks, or shoals by survey or 

otherwise." It seems that the purpose of this provision was 

not so much to protect the rights to a common fishery on the 

naturally productive grounds, as it was to encourage leasing 

on remaining bottom. It did this by setting limits on what 

the tongers could rightfully claim as public ground. those 

interested in leasing planting ground could now be assured 

of the legality of their tenancy as long as their claim was 

outside of the Baylor grounds and properly surveyed. 

The Baylor survey, completed in 1896, was to serve as 

the legal definition of the public grounds in accord with 

this provision. This was upheld in a 1909 court challenge, 

Commission of Fisheries v. Hampton Roads Oyster Packers and 

Planter Association [109 Va. 565, 64 S.E. 1041]. The court 

recognized the value of having the natural grounds finally 
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defined in statute in commenting that, "There would be no 

end to the litigation concerning the limits of the Baylor 

survey, if the appellant, the Commission of Fisheries, could 

be called on to litigate in the courts the correctness of 

every survey re-establishing a line or lines of the Baylor 

survey. It was plainly the purpose of the legislature to put 

an end to such litigation by establishing a final arbiter of 

all questions as to the location of a line or lines of the 

Baylor survey, and to relieve the officers of the State in 

charge of the oyster industry from litigation in the courts 

concerning the same" (p. 578]. 

Several of the leading spokespersons of the time were 

quoted earlier as acknowledging that the state 

effectively police private beds. Without any 

could not 

physical 

barriers to access, planters could not be secure in their 

rights against raiding watermen. In 1903, the legislature 

added a provision to the oyster law, allowing planters to 

erect watch houses over rented grounds. For planters with 

several hundred or thousand acres concentrated in one area, 

the erection of a watch house and the hiring of watchmen to 

guard their beds from within it was often a worthwhile 

expenditure. These watch houses have since become an 

integral part of the Chesapeake scene in Virginia. 

The harvest of oysters credited to the Virginia portion 

of the Bay remained fairly steady from the 1890's through 

the first decade of the twentieth century. After the 

guarantees for leaseholders that had developed, private 
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planting of oysters expanded rapidly. The peak year of 

oyster harvest in Virginia was in the season of 1904-05. 

Figures for harvest and fishing effort for this year are 

given in Table 7.4. Wharton notes that the introduction of 

the motorboat in 1906 reduced the variability in working 

days for the tonger due to poor weather conditions. Taken 

out more often, the average annual product per tongboat was 

increased. 

A sign of the success of Virginia in the encouragement 

of private leasing is the appearance of The Oysterman and 

Fisherman, a trade journal of the Oyster Grower's and 

Dealers Association. It included articles on oyster 

cultivation, news of the industry and government activities 

and many advertisements. By 1910, 50 percent of Virginia's 

oyster harvest was produced on the private beds [Smith]. 

Observing events in Virginia, planting interests in 

Maryland called for similar legislation. The state's oyster 

harvest was declining from the peak years of the late lSSO's 

and early l890's. By the beginning of the twentieth century, 

Virginia was surpassing Maryland as the leading producer of 

oysters in the Bay and for the entire nation. In 1904, the 

harvest in Maryland had fallen to 4.5 million bushels, less 

than half of what it had been ten and twenty years before. 

Maryland planters, like those in Virginia before the Baylor 

survey, were hampered by continued court challenges to their 

claims. The watermen persisted in their contention that the 
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state had no right to grant private rights to a public 

fishery. To them, the concept of public fishery extended to 

all Bay bottom where oysters grow, have grown or could be 

grown. They were willing to seek court protection of their 

common rights to take oysters wherever they might find them 

by testifying that they had taken oysters from that grounds 

before it was planted. In·this they generally succeeded.· 

A Baltimore lawyer, B. Howard Haman, drafted. an oyster 

ground leasing law for Maryland and prepared a legal brief 

in support of its constitutionality. His bill was enacted in 

1906 as the Haman Act. It called for the creation of the 

Board of Shellfish Commissioners which was directed to lease 

barren bottom to Marylanders for oyster cultivation. Leases 

were to be for a period of 20 years and limited to 30 acres 

of bottom. An annual rent was to be paid for the lease. The 

previous law permitted the pre-emption of 5 acres. without 

any payment to the state. The planter was to enjoy ·the 

privilege of taking oysters from his bed at any time, in any 

manner. 

That same year the newly established Board commissioned 

a survey of the state's natural oyster bars as called for in 

the Haman Act. The survey was conducted under the 

supervision of Charles Yates with the cooperation of the 

United States Coast and Geodetic Survey. The Yates Survey 

classified 216,000 acres of Bay bottom under Maryland waters 

as naturally productive oyster bars. At its completion in 

1912, there was a great increase in applications for leasing 
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The Haman Act contained no criterion on which to judge 

whether or not an area was natural rock. Watermen began 

protesting that many natural bars were not included by Yates 

and that these were being rented in violation of the law. 

Planted grounds were being raided and there was little that 

the Oyster Navy could effectively do to enforce the law. 

This was all much to the discouragement of private 

cultivation in Maryland. The watermen pressed for a resurvey 

of disputed grounds. This was authorized in 1914 when the 

General Assembly passed the Shepherd Act. As a result, 

54,000 acres were reclassified as natural oyster bars and 

thereby no longer available for leasing. Leaseholders whose 

beds were reclassified were compensated for their losses. 

The effectiveness of the watermen's opposition to oyster 

culture kept private planting from developing in most of 

Maryland [Christy, Kennedy and Breisch, Power]. 

Virginia oyster law was again consolidated in a 1910 

act. The expandeci season for tonging enacted in 1903, 

running from April 1 to September 15 was retained, however, 

a separate season was establisheci for patent tongs. They 

could only be used in the months of October, November and 

December. Restrictions on where they could be used were 

included for the first time. The license fees for ordinary 

and patent tongs remained at $2 and $5 respectively. License 

fees for dredge vessels were changed to a schedule graduated 
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dredging was still contingent upon the opinion of the Board 

as to whether the police force was sufficient to protect 

grounds not open to dredging. 

The tax on processors was·'reintroduced. In lieu of 

state taxes on business capital, . oyster processors 

barralers, shuckers and packers - were to pay taxes on the 

volume of their business. 

The rights of leaseholders were more clearly expressed 

in this act than any before. Planters were beginning to get 

the type of legal assurances they heeded in order to be 

secure enough in their tenure to invest in the shelling and 

seeding of barren bottoms. They had an automatic option to 

renew a lease after its term of 20 years. A lease was 

assignable to heirs at the death of the renter. Private beds 

could be subleased to a state resident subject only to 

notification of the inspector. Rights to the bottom 

expressly did not include any qreater rights to fishing in 

the waters above the ground than enjoyed by any other 

citizen. Planters could dredge their private beds if they so 

desired, except at night or on Sundays. The planter desiring 

to dredge was.leqally liable to first post a·$soo bond to 

insure his compliance with the law. Planters were protected 

in their market for seed oysters by the reinstatement of a 

ban on its export out of ,state. To buy or carry seed oysters 

within state still required a special permit. 

Just as in Maryland, there were bound to be disputes 
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and disagreement about the accuracy of the survey of the 

natural beds. The greatest problem was in the, James River. 

The zig-zag pattern of private leaseholds alongside the 

valuable seed beds made enforcement difficult. one-fourth of 

the marine police fleet was needed just to patrol the James. 

The commission began to think that the solution was either 

to abolish all leaseholds or lease all of the James. Instead 

of choosing one extreme, H.F. Moore of the United States 

Bureau of Fisheries was employed to resurvey the James. This 

resulted in expanding the public seed beds [Wharton 1949]. 

The 1910 act provided any planter who, not at his own 

fault, had been assigned natural oyster beds within the 

Baylor survey, a reasonable time to remove planted oyster 

and shell before the ground would be opened up to the 

public. The length ·of time was at the discretion of the 

Board. This 

compensation 

oysters. 

is in contrast to Maryland's policy of paying 

and allowing the tongers to take the planted 

Another important difference between the Maryland and 

Virginia laws defining the natural grounds was the way in 

which additional bottom could be included. In Virginia a 

planter could lose his lease if his beds laid on bottom 

included in the original Baylor survey. To reclassify bottom 

not originally identified by Baylor required an act of the 

Assembly. In Maryland, however, a planter could lose his 

lease and have the bottom made part of the natural grounds 
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in a court challenge. Indeed,· a loss in court automatically · 

led to the reclassification of the bottom. 

In Virginia challenges to a planter's lease on the 

grounds that it encroached on the Baylors were instituted in 

the 1910 law. Complaints could be made to the Board by a 

group of at least teri citizens. The Board would then employ 

a surveyor to resurvey the lines of the lease and judge 

whether or not they crossed into the Baylor grounds. If, in 

the opinion of the Board, this turned out to really not have 

been necessary because the complaint was entirely frivolous, 

all costs of the survey would have to be paid by the 

complainants. This was enforced by the requirement that they 

provide a bond against all survey costs when making the 

complaint. If, on the contrary, the Board had issued a lease 

which encroached on the Baylors, it paid for the survey. 

Two other major changes in oyster law were made in .. 

1916. The ban on the export of seed was lifted. The Board 

could grant perndts for the export of seed if it determined 

that this was not injurious to the seed beds after holding 

public hearings. A tax of one cent was to be paid on each 

bushel exported. 

In a separate act, the legislature also authorized the 

as.signment of leases for oyster ground to corporations, 

provided that any such corporation was chartered under the 

laws of the state and its principal place of business for 

selling and marketing the oysters grown on the ground was 

maintained within the state. This was a break from the past 
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and from the state policy of Maryland which forbids 

corporate interest in planting grounds to this day. Thus, 

the recommendations of ex-Governor McKinney and Lt. Baylor 

made in 1894 were finally realized. Presumably to ease the 

objections of the working watermen, it also required that 

only resident labor be employed in planting, cultivating and 

marketing the product of private beds. This would keep 

northern dealers with large planting operations from sending 

their own hired men south to work on expanding their 

holdings. 

In 1918, a condition known as "green gill" affected 

many oyster beds in the Bay. It causes the meat of the 

oyster to have a greenish tinge. It is perfectly harmless to 

humans, but consumers were, as might be expected, extremely 

averse to eating green oysters. This caused economic 

hardship for many private planters, so the General Assembly 

passed a rent remission act, the first of several to follow, 

exempting leaseholders from their rent upon application for 

relief to the Board. 

7.5 Response to Water Quality Problems 

As oyster production expanded in Vir~inia and declined 

in Maryland, more shucking houses began opening in Virginia. 

More of the state's product was being processed in-state. 

Both the processing industry and the quality of Bay water 

became issues in the pollution scare of 1907-08 which 

drastically reduced demand for oysters. There was a "pure 
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food" movement growing in the nation. The pure food and drug 

act had been passed by the congress in 1906. There is no 

reference to any single incident precipitating this first 

pollution scare affecting the oyster industry. That season 

there was a loss in revenue of about $2 million to the 

Virginia oyster industry [McHugh and Bailey, Wharton 1949]. 

Baltimore had been considering the construction of a 

municipal sewage system off and on since the appointment of 

a study commission in 1893. The first report of this 

commission issued in 1897, recommended the discharge of 

untreated wastes into the Bay. The oyster industry, both 

packers and watermen, brought sufficient pressure to bear on 

city officials that the proposal was rejected. 

After a great fire in 1904, the city asked the Maryland 

General Assembly for authorization to form a sewer authority 

and issue bonds for the construction of a system. The oyster 

interests had their representatives in the General Assembly 

include a provision included which prevented the commission 

from constructing any system involving the discharge of 

sewage into the Chesapeake Bay or any of its tributaries. 

Since literal interpretation of this would make the task 

impossible, the commission decided that it would allow for 

discharge of water treated so that it was of the "highest 

practicable degree of purity" [Capper, Power and Shivers, p. 

89]. The commission adopted a plan to build what was to be 

the largest undertaking of sewage purification in the 

country. Baltimore spent an enormous amount of money to 
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treat its waste for the primary purpose of protecting the 

oyster beds from contamination. This was necessary to 

overcome the resistance of the oyster interests in the 

state. It demonstrates the importance of the oyster as the 

key resource in the Bay. [Capper, Power and Shivers]. 

The story in Virginia is quite different. At first, the 

Board of Fisheries reacted by trying to discount the public 

panic over contaminated oysters. It referred to those 

concerned about the effect of contaminated oysters on public 

health as "pure food fadists" and the whole movement to 

close polluted grounds as part of the "pure food craze", 

[Capper, Power and Shivers; Wharton 1949]. 

By 1914, it recognized the seriousness of public 

concern over polluted seafood and its adverse effect on 

demand for the product. In its annual report that year it 

called for the construction of sewage disposal plants, as 

had been installed in Maryland. While sewage systems were 

being built in tidewater communities, they were for the 

purpose of removing sewage from the city limits. Sewage 

continued to be dumped, untreated into streams and bays. 

Despite the damage done to the oyster beds, neither the 

state legislature nor the courts were willing to impose 

restrictions on this practice. Though the value of many of 

the private beds was destroyed by this nuisance, 

leaseholders could not get injunctions against tpe polluting 

municipalities. The courts held the rights of the cities to 
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use the Bay for sewage disposal as superior to the rights 

granted' to . planters in leases from the state (City of 

Hampton v. Watson 119 Va. 95, 89 SE 81 (1916), Darling v. 

City of NeWport New 123 Va. 95, 96 SE 307 (191B)]. The Bay 

was valued more for its ability to take away sewage than for 

its production of oysters in contaminated oysters in 

Virginia. 

The state's response in 1916 was to establish a 

procedure for the closing of contaminated shellfish grounds. 

The dairy and food commissioner was made responsible for the 

examination of both oyster and the waters from which they 

were being taken. In conjunction with the Board of 

Fisheries, he was to implement regulations protecting the 

public health from contaminated oysters. Bans were to be 

placed on shellfishing in contaminated waters, and these 

areas were to be marked. Permits could be issued to planters 

for the transfer of oysters from condemn·ed private beds t.o 

unpolluted waters. A minilllum depuration period of seven days 

was .set to these. I,.icenses tongmen were allowed to take 

oysters from polluted public waters for transplanting during 

the close season and with strict state supervision of tbeir 

transport. 

7.6 Supply and Demand for Oyster She11· 

As noted earlier, the town of Crisfield was literally 

built upon oyster shell discarded by the shucking houses. 

Though there was a d~mand for oyster shell in the 

manufacture of lime, the supply of shell was so great its 
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mark.et price was zero. Processors · often had to pay to be 

relieved of the growing heaps around their ·establishments. 

This situation beqan to change in the 1890 1 s as documented 

by Stevenson, "It is estimated that in 1889-90 the Baltimore 

market men in the.aggregate paid $20,000 to be relieved of 

the shells; in 1890~91 while some paid, some succeeded in 

givinq them away, while others were enabled to sell, this 

depending on the storing facilities of the market,house. In 

1891-92, 92-93 nearly all sold their shells at prices 

ranging from one-half a cent to one and one-half cents per 

bushel, the trade receivinq each .season about $25,000 

therefrom" [p. 274]. 

The demand for shell in several uses was growing at 

this time. The development of transportation routes, both 

county roads and railroad beds increased demand for crushed 

shell. Road making was probably the leading use for oyster 

shell at the time. The increased interest in oyster 

cultivation in Virginia also had a positive effect on 

demand. Planters were learning more about cultivation 

techniques such as bed preparation. The effectiveness of 

oyster shell in creating a substrate for seed and catching a 

strike had been well demonstrated by· this time [Brooks 

1891]. crushed oyster shell was gaining in popularity as an 

addition to poultry feed for grit. While this demand was 

increasing, the quantity of shell used for it was, as yet, 

relatively small. A primary use for oyster shell converted 

- I 11 



276 

into lime was in the making of coal gas. [Stevenson]. Gas 

was probably the most common fuel for lighting at the time. 

This brings the history of the Chesapeake Bay oyster 

fishery up to the time of World War I. The boom in the 

fishery has ended. Oyster legislation in both states is 

essentially in the form it will remain in until the 1980 1 s. 

Thus, this is a convenient point at which to stop the 

historical progression and examine and interpret these 

events in the context of the model of institutional change. 

The most important objective in this discussion will be to 

discern reasons for the diff etences between Maryland and 

Virginia in their development of private property rights to 

Bay bottom for oyster cultivation. 

7.7 Summary of Property Rights Changes 

After the Civil War the state legislatures of Maryland 

and Virginia realized that they could not effectively 
I 

v 

prohibit dredging by northern vessels. No number of written 

laws were going to keep the dredges out. They also realized 

that there was a vast wealth of oysters in the deeper waters 

that their tongers could not reach. The harvesting of these 

grounds by dredge vessels would certainly keep the price of 

oysters down even as demand increased. This would have a 

negative effect on the income of the hand tongers, but it 

was inevitable. Unable to protect the tongers' income, they 

did try to protect his livelihood by reserving beds in the 

tidal rivers, creeks and shallow bays for them. 

By 1880 (the year of Ingersoll's detailed account) the 
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dredqers 

of 

was 

access to natural rock between 

set in law. Thouqh this law was 

tonqers· and 

imperfectly 

enforced, 5,000 Marylanders and perhaps as many as 10,000 

Virqinians were takinq out licenses to .work as tonqers, 

earninq enouqh income at it to support themselves by 

oysterinq durinq the season set for it. 

In Maryland, there was essentially no holdinq of 

private beds for artificiai cultivation, even though they 

were provided for in law, so only the public grounds are 

considered. The decision-making process at the I.nstitutional 

level was divided between the state and the counties. The 

counties not only had authority over their own waters as 

previously defined by statute, but were also effective in 

amending state laws for their own purposes. Access to state 

waters was nominally limited to state residents, but the 

example of H.C. Rowe indicates how this was most observed in 

its breach. state waters less than 15 deep were reserved for 

tonqers, but this too was ineffectively enforced. Access to 

county waters was limited to tongers resident in the county. 

Frequent breaches by dredgers, lead to outbursts of violence 

between them and the Oyster Navy, or the tongers themselves. 

In several counties, acc.ess was also open to residents 

desiring to dredqe the bottoms with the smaller scrapes. The 

tongers were left in the position of defendinq the rights 

assigned to them in law. On occasion this became a condign 

struqgle between county tonqers and Baltimore dredge 
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vessels, with the later possessinq superior forces and 

firepower. 

Durinq the open hours of the open season there were no 

restrictions on· quantity or size at this time. Dredqe 

vessels were .required to operate only under sail power, 

steam powered vessels not beinq permitted to dredqe. Since 

there were state rules (and county rules for scrapinq) 

prohibitinq oystering at certain times, the state was also 

responsible for ·enforcinq these. Given the widespread 

accounts of dredqinq at niqht, on both permitted and 

prohibited beds, it seems that this operational level 

provision was the most poorly enforced. 

The situation with respect to the natural beds was much 

.the same in Virqinia. The only siqnificantdifference was in 

how the separate waters were.defined. Virqinia state law 

included detailed descriptions delimitinq the qrounds where 

dredqinq was to be permitted,.whereas in Maryland these were 

made in a more qeneral fashion. The Virqinia leqislature was 

also takinq initial steps to encourage the artificial 

cultivation of oysters on private beds. oyster dealers were 

already temporarily storinq oysters on Virginia river 

bottoms. In the 1870's procedures were established in 

Virginia to assiqn exclusive use riqhts to barren bottoms. 

Tenure was still relatively insecure because of the. 

indeterminedness of what constituted barren bottom eliqible 

for private plantinq, the lack of a definite term of lease 

and the inability of the state to defend assiqned riqhts. 
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This uncertainty inhibited greater investment in oyster 

cultivation. 

Private planters enjoyed the right to harvest their 

beds in any manner at any time. Occasionally operational 

restrictions were imposed, such as prohibitions on planting 

during the closed season but these were usually repealed 

within a few years. This allowed the planter to act as an 

individual decision-maker at the operational level. That he 

often chose to tong his beds rather than dredge them, as 

most economists would assume he would, will be discussed 

further below. 

Since Virginia had disbanded its marine police force, 

enforcement of any of these provisions was explicitly left 

to those assigned the rights. These laws only had value to 

the extent that the oyster interests respected them. This 

level of respect being exc.eedingly ·law, condign struggle was 

as much a part of the Virginia scene as it was in Maryland . 

. By 1898 Maryland and Virginia had·both made much more 

.serious commitments for the support of their marine police 

forces. The access rules as written had not changed much, 

except with respect to new provision dealing with where the 

use of patent tongs was to be permitted. Dredging had been 

outlawed for a few years in Virginia, but as before, this 

act was ineffective and again repealed. Areas where dredging 

might be permitted were defined in statute, but actual 

permission to dredge these areas was at the discretion of 
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Virginia fishery officials. 

The oyster laws ·. were given real meaning in their 

improved enforcement. Sectors of Virginia law concerned with 

leasing were strengthened with the addition of explicit 

terms, the payment of a set annual rental fee, and the 

adoption of the Baylor survey as the legal definition of 

natural ground. They were however constrained in their 

freedom to sublease assigned grounds to others. 

At the operational level a new and important law had 

been imposed on the public grounds in both states - the cull 

law. All rock and oysters less than 3 inches in size were to 

be returned to the beds from which they were taken. In 

Virginia, planters were constrained from dredging their own 

beds, with only a few exceptions for grounds of a certain 

size in particular areas. They were protected in their 

market for seed oysters by bans and taxes on the export of 

seed. This Virginia law was effectively an operational 

constrain on what private planting there was in Maryland, 

since there was no source of seed oysters in the state as 

productive as the James River beds. 

By 1918 both states had enshrined scientific surveys as 

the legal boundaries of natural rock in order to define in 

statute what ground was available for lease. The rights and 

obligations of leaseholders were clearly defined in statute 

in both states. The constraint on dredging private beds in 

Virginia had been lifted. Acreage limitations were in effect 

in both states. Constraints in Virginia on subleasing had 
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been withdrawn. No lease could contain more than 30 acres in 

Maryland, 250 acres in Virginia. Security of tenure was 

greater in Virginia than in Maryland because of the 

established procedure for cnallenging lease assignments. 

Challenges by tongers were more difficult and costly in 

Virginia, whereas in Maryland they were still so easy and 

frequent as to discourage much investment in 

planting. 

private 

The public grounds were protected from encroachment 

from private interests by the surveys. The incidence of 

violent conflicts between tongers and dredgers had decreased 

from their level in the nineteenth century. The grounds 

where patent tonging was permitted, and the length of the 

open season had decreased further. 

In both states there had been legislative reform of the 

state offices concerned with fishery policy and law 

enforcement, bringing them together under one authority. 

This further strengthened the ability of the states to 

protect and enforce oyster laws. 

7.8 Interpretation 

7.8.1 Public Images of Interest Groups 

The tongers considered their access to the natural bars 

to be an inalienable right. This is stated explicitly by 

Winslow [1894], "They have been accustomed to work at will 

and with entire freedom. They are suspicious of any attempt 

at improvement of other areas. They strongly apprehend a 
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scheme to deprive them of a privilege so long enjoyed as to 

have become, in their minds, an inalienable right" (emphasis 

added). The tongers saw the natural bars as a public fishery 

that should be open to any state resident willing to work a 

pair of tongs. This meant imposing restrictions keeping 

dredgers and planters out. For themselves, the tongers were 

willing to accept restriction on gear type and time. They 

did not want any measures which would restrict the number of 

people who could have access under these restriction. The 

purpose of licensing was for revenue collection, never for 

limiting the total number of individual tongers. The 

reservation of natural bars in the shallow tidal waters as a 

common fishery was consistent with the tongers' belief in 

equal access to the bounty Providence provided them. It 

insured a wide distribution of benefits. Artificial 

cultivation took on the aspect of being sacrilegious to the 

tongers because it threatened this value. 

The dredge vessel owners and captains were interested 

in the oyster fishery for only one purpose - the short-term 

maximization of profit. They had already destroyed the 

natural productiveness of the grounds to the north with 

their reckless behavior. With the great abundance of 

naturally reproducing oysters they were not very interested 

in cultivating oysters in the Chesapeake Bay. The Chesapeake 

Bay provided them with enormous amounts of market and seed 

oysters, with no more effort than that necessary to take 

them up. They would disregard any property rights structure 
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that, kept them from the natural rock, unless some superior 

condign power could stop them. They were the ultimate 

advocates of laissez-faire, desiring to be free from any 

state restrictions on access or operation, free to take any 

and all the oysters they desired. 

The planters became interested in the application of 

scientific management principles to oyster cultivation, 

especially after Brooks reported his findings. In their 

view, artificial cultivation was the only rational future 

course for the oyster fishery. The pW:>lic grounds would be 

tonged primarily to supply seed. They would remain a refuge 

for those who refused to adopt the modern practice of 

cultivation. 

A special note must be mad~ of the wide acceptance of 

private property in oyster grounds in Chincoteague, Virginia 

and Worcester County, Maryland. In these neighboring areas 

there was a critical mass of the local oyster interest in 

support of planting. There was no need for coercion to keep 

interlopers out. All resident cc:ioperated in the creation of 

private property. Forbearance was a pW:>lic value among them. 

There is one remaining important group . of decision-

makers - the state legislators. They tended to take the 

view that the oyster fishery was a matter of local concern 

in the tidewater communities. They were willing to give 

representatives of the oyster interests, whom they equated 

with the tongers, because they were the greatest number, 
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what ' they asked for. This was especially the case in 

Virginia, a large state, including many people without any 

great interest in the oyster fishery. In Maryland, the 

leqislators either allowed representatives of the tidewater 

counties to make law for their own counties as they saw fit, 

or simply transferred authority over certain matters 

directly to the county governments. 

7.8.2 Impetus for Change 

What brought about the change from the open access 

situation existing at the start of the Civil War to the 

complex property rights structure existing by 1918? The 

forces of change included market signals, environmental 

feedback and self-protection responses. The tongers sought 

collective action to protect their perceived inalienable 

right to a public fishery from the dredging and planting 

interest. They did not want to change their ways in response 

to competition for the natural beds. Instead they wanted to 

be protected from it. They rejected the pric.e signals and 

scientific evidence which would force them to change. They 

pref erred a change in the property rights structure to a 

change in their way of life. Their customs, culture and 

desire for self-preservation inhibited the evolution of an 

image of themselves as cultivators of oyster. A change in 

this image would require more than just the scientific 

evid,ence with which Brooks tried to educate them. It would. 

need to involve a change in their preferences as to what 

constitutes a good life. 
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The northern dredge vessels sailed south in response to 

market forces. The owners could profit by exploiting the 

abundance of oysters in the Chesapeake Bay and selling their 

.take in lucrative northern markets. They were able to fund 

investments in dredge vessels and gear that the Bay tongers 

could not afford. An equipped.dredge vessel" cost 15 times as 

much as a tongboat. In this way they may be seen to be 

filling an empty niche, taking oyster in quantities and from 

grounds that the tongers could not. The pl.anters were 

Boulding's non-conformist group in which an alternative 

imaqe of what the oyster fishery could be developed. They 

were individuals who accepted the evidence detailing how 

oyster growth could be scientifically managed. They also 

. fores.aw the destruction of the natural rock if harvesting 

cont-inued at then current levels. The market signals 

affecting them were different than those driving dredgers to 

q~ther more, faster. Instead they were interested in 

producing a higher quality product than often found on the 

natural rock, Cultivation included producing a larger, 

better shaped and saltier tasting oyster which would sell at 

a premium in the raw bar trade. 

New messages arrived not just from northern markets, 

but also from the ·scientific investigations of two 

ind! viduals, Winslow and · Brooks~ They produced new 

information on the quality of the oyster grounds and the 

biology of oyster growth. Their reputations as scientific 
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authorities gave them prominence in the policy debates in 

both Maryland and Virginia. The information they provided 

became widely disseminated as they wrote and discussed the 

findings with legislators and interest groups. Both used 

what influence they had to advocate the private leasing of 

barren bottom. 

Brooks and Winslow realized that for all their efforts, 

private cultivation was not going to succeed in Maryland and 

the public grounds in both states would continue to contain 

much really barren ground. They therefore, also, stressed 

the need for a cull law to preserve the productivity of the 

natural beds. 

Private leasing moved south slower than dredging 

because of the great natural abundance of oysters available 

without investing in cultivation. New reefs were being 

discovered and the stock of older oysters essentially mined 
( 

from them. This new, cheap supply of natural grounds oyster 

forestalled economic pressure to privatize. Planters were 

not very interested in being assigned leases to natural rock 

for the reasons stated earlier, namely, the crowded 

conditions of the natural rock produced poor oysters and the 

violent opposition of watermen. 

The destruction of natural rock by both dredging and 

tonging eventually increased pressure to grant leases for 

exclusive use rights. The rock could not sustain the 

continued harvesting pressure without some attention to its 

condition by state authorities. To preserve the industry, 
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Virginia passed laws making planting more lucrative. 

Maryland instead opted for more regulations and better law 

enforcement. By the end of this period, both states were 

being forced to realize that the ability of the Bay's 
, 

natural grounds to pr~duce at the levels of the lSSO's was 

indeed limited. 

Wharton's indication that freshets in 1870 caused a 

decline in oyster harvest for several years later leads to 

the speculation that the legislative activity of the early 

1870's was directly related to this problem. Politicians 

have been known to respond primarily on a crisis basis. This 

flurry of laws may have been a response to this sudden 

decline. 

One particular environmental factor may have been the 

most important reason for the acceptance of and origin of 

private cultivating on seaside and at the mouth of the Bay. 

This is the greater salinity of the waters in these areas. 

There is a historical correlation between the expansion of 

private leasing and salinity levels. A cause is not 

difficult to discern. The oyster from these waters commanded 

a higher price because northern consumer pref erred the taste 

of oyster taken from waters with salinity levels close to 

those prevailing along their own coasts. These oysters were 

especially favored in the raw bar trade. In this case, an 

economic impetus created by a favorable environmental 

conditions may be most responsible for a change from open 
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access to private property rights. 

The last legal enactments in this period were primarily 

concerned with the issue of water quality and oyster 

contamination. These became a legislative priority because 

of the coincidence of two events. One was the development of 

the germ theory of disease in the 1890 1 s. The other was the 

increasing levels of pollution in waters overlying oyster 

beds as tidewater communities constructed systems to collect 

sewage and dump it untreated into the Bay. Not only had 

oysters from polluted grounds become a risk to the public 

health, but now they could be proven to be the cause of 

typhoid outbreaks. How many cases of typhoid were caused by 

eating contaminated oysters from the Chesapeake Bay before 

1890 nobody knew, but after the turn of the century, the 

states needed to turn their attention to this problem if the 

oyster industry was not to be the victim of public 

repudiation. 

Bal timo.re was reknowned throughout the nation not only 

for its oysters, but also for its newspapers, the Sun and 

the American, even before the appearance of H.L. Menken • 

. They were an influential force inTiciewater affairs. Thus, 

when they reported with moral outrage on the lawlessness 

prevalent out on the Bay, lawmakers were stirred into · 

action. Even those with no direct interest in the oyster 

industry demanded state action to curb the shooting and 

murders. The newspapers also documented the recklessness of 

the dredgers and tongers in exhausting and destroying the 
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natural rock. Wide public support for measures like the cull 

laws developed in response. In Baltimore there was a large 

community of immigrants from Germany. It had its own 

newspapers and social groups. As noted in the discussion on 

dredge labor, the concern of this community for Germans 

serving on dredge vessels was important in affecting labor 

reform legislation. 

7.8.3 Adjustment Process 

The struggle between tongers and dredgers in Maryland 

was fought more on the water than in Annapolis. The unlawful 

harvest and labor practices of the dredge vessel owners and 

captains were tamed only as the marine police force was 

strengthened and fuel power replaced human drudgery. This 

did not happen tnough until after the turn of the century. 

Maryland's tongers were most effective at the institutional 

level of decision-making in preventing the establishment of 

a viable system for leasing oyster grounds. When the 

legislature did finally enact Haman's bill, they amended it 

at both the state and county level to the point at which it 

was no longer an encouragement to private cultivation. 

law 

This 

In Virginia there were incremental changes in planting 

over time which increasingly led to its encouragement. 

resulted in a gradually increasing economic interest 

which supported further measures to make tenure secure. By 

1902 Virginia law was sufficiently well developed to provide 

general encouragement of leasing. In Maryland planting law 
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was enacted in one single step, the Haman Act in 1906, only 

to be set back again in the Shepherd Act of 1914. From the 

history presented here, a number of reasons emerge for why 

the incremental mutual adjustment process was able to work 

toward private leasing in Virginia and why there was little 

adjustment in Maryland. 

In neither state did the tongers want to have even the 

barren grounds made available for lease. In Maryland, they 

succeeded in their opposition, but in Virginia the 

opposition was less inspired because the competing interests 

was less threatening. 

As Ingersoll pointed out, in Virginia, planters were, 

in general, opposed to dredging on leaseholds because of the 

difficulty in keeping the dredge within one's property 

lines. They preferred to tong or hire tongers. The planters 

were not interested in acquiring exclusive use rights to the 

natural grounds because profit was maximized by replanting 

oyster onto bottoms at a controlled density, so that they 

would grow out. Since Virginians believed that dredging 

would devastate the natural rock, the planters also depended 

upon tongers for their supply of seed. 

In Maryland, there would be a greater proportion of 

tongers displaced with the advent of private property rights 

than in Virginia for two major reasons: 1) Maryland planters 

would not buy seed from Maryland tongers. In Maryland, the 

public grounds remained much more open to dredging than in 

Virginia. Maryland planters, might, like the northerners, 
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use the run of the rock product of the dredge vessels, or 

buy James River seed and 2) if the planters were willing to 

employ tongers to dredge· their beds, the tongers might not 

be willing to take the work. Recall that dredge laborers 

were a totally different social class. 

With more to lose with an increase in private planting, 

Maryland's watermen were more violent in their opposition to 

leasing. Numerous raids on private grounds made planting 

unprofitable. Enforcement of an imposed and unpopular image 

of how the oyster grounds would be managed would have been 

prohibitively expensive. The newspapers and the general 

public were a source of pressure on state legislators to 

meet the demands of the tongers in order to quell the 

violence. The forces in favor of leasing were not as strong 

in Maryland as in Virginia, because of the relationship of 

profitability to salinity. The coercive power of the tongers 

in opposition to leasing was greater than the coercive 

ability of the state to create and protect exclusive use 

rights. 

Maryland's tongers also possessed a form of 

compensatory power. While total income and total harvest 

might be higher in Maryland with private leasing, it would 

be accompanied by a less disperse distribution of income. 

The economic stability of the region depended upon this wide 

distribution of the benefits provided by the natural oyster 

beds. Any change in policy unfavorable to the tongers would 



disrupt the distribution, sending shock waves throughout the 

economic structure, as Stevenson has pointed out. 



Chapter Eight 

History of the Chesapeake Bay Oyster Fishery 

1920 to the Present 

8.1 Between the Wars: Repletion and Depression 

By 1920 the oyster harvests in each state were on a 

steady decline. The production levels from the natural rock 

obtained in the 1880 1 s and 90's could not be sustained. Cull 

laws or no, the public rock had not only been stripped of 

natural cultch, the large stocks of older oysters had been 

mined out. The destructiveness of both dredges and unlimited 

tonging had left previously productive bottom barren. With 

the stock gone and the natural shoals broken up, production 

from the public grounds could never be expected to return to 

previous levels. A shift to greater private leasing was 

expounded as the means of returning the fishery to its 

previous record harvests. However, with changes in water 

quality and problems with predators and disease, even 

extended private planting would not be able to bring 

production back to 12 million Bushels a year. 

The oyster industry was hit by its worse pollution 

scare in 1924. A major outbreak of typhoid in Chicago, .and 

smaller outbreaks in New York and Washington were blamed on 

the consumption of contaminated oysters. About 1500 cases 

were reported, with 150 resulting in death [Capper, Power 

and Shivers]. The Chesapeake Bay oyster industry was brought 
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to a standstill by the public reaction. The state of 

Illinois imposed a ban on the consumption of raw oysters. 

Both states acted to implement the earlier enacted laws 

meant to insure the purity of oysters. With the U.S. Public 

Health Service's assistance, they established bacterial 

standards for evaluating waters . in which . _oysters were 

growing. Regulations standardizing the operations of packers 

were adopted and their enforcement was well-financed 

[Capper, Power and Shivers; Wharton 1949]. Maryland became a 

leader in sewage treatment among the states both in terms of 

coverage and technology. Both states though had to continue 

to close shellfishing grounds. Despite the growth of 

population and industry in Tidewater, Virginia did not take 

steps to control pollution until after World War II. Instead 

it allowed vast areas of the Hampton Roads grounds to be 

condemned. 

In the later half of the 1920's the states also began 

programs to improve the conditions of the natural bars. The 

governor of each state appointed a seafood committee to make 

recommendations for restoring the declining industry. 

Among the suggestions each received were proposals to fund 

the transplanting of shell and seed to replete the natural 

productivity of the public grounds. In Virginia, a one cent 

per bushel tax on all oysters taken from the public grounds 

was to be collected by the first buyer. At its initiation in 

1926, this tax was used to fund U.S. Public Health Service 

activit.ies. It was increased to one and a half cents per 



bushel in 1928, with part of the revenue also earmarked for 

the repletion fund. This was increased again in 1930 to two 

cents per bushel and imposed on all oysters handled by a 

processor, whether from public or private grounds. This 

meant that the private growers were helping to pay for the 

repletion of the public grounds. The repletion program 

however could also be of benefit to the private planter when 

public grounds which produced his seed oysters were 

improved. The repletion programs were not very large, and 

concentrated more on the transplanting of easily available 

shell rather than seed. In its legislation, Maryland 

included a requirement that all shucking houses reserve ten 

percent of their shell for acquisition by the state. The 

intent of this legislation has been interpreted in two ways. 

One is as a tax-in-kind. Alternatively, it has also been 

interpreted as a declaration by the state that the shell 

remained its property and was only laying claim to a portion 

of what already belonged to it (Kennedy and Breisch]. 

Neither state began more than just experimental 

repletion efforts until the 1930's. During that decade, 

Maryland planted an.average of nearly one million bushels 

annually [Earle] while Virginia's effort was much less 

intense, at about .25 million bushels a year (Haven et al.]. 

In general, the decision of where to plant shell was 

dependent on the d.esires of local committees of watermen. 

Little attention was paid to scientifically determining the 



times and locations for planting in order to receive a good 

set of spat. 

Private leasing continued to be much more extensive in 

Virginia than in Maryland. In 1929, Virginia's nearly 60,000 

acres of privately leased bottom produced 86.6 percent of 

the state's total harvest of 25.6 million pounds. In 

Maryland, only 9,000 acres were under lease, producing 13.4 

percent of its total harvest of 17.9 million pounds 

[Fairbanks]. 

The reasons for Maryland's greater attention to the 

public grounds were given by the state's governor in his 

1926 message accompanying the legislative proposals which 

followed from his commission's report. He noted that the 

representatives of the twelve tidewater counties continue to 

oppose any features which would encourage the extension of 

private leasing because their constituents would feel that 

their rights had been taken away and their livelihood and 

their homes endangered. He included estimates that the cost 

of developing a 100 acre tract would be upwards of $10,000, 

an amount no waterman could afford. Only packers and others 

with sufficient capital could take advantage of any 

liberalization of the amended planting law. He readily 

admitted that while the plan for repleting the public 

bottoms might not increase production as rapidly as might be 

the case if larger areas were opened to leasing, it 

represents the "most advanced program for oyster 

conservation which has yet been offered and one which can 
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be affected with the cooperation of all interests and 

without the bitter hostility and active resistance of a 

large portion of the citizenship of the state" [Baltimore 

sun 1926]. He further supported the repletion plan because 

it would sustain the status quo, "So long at least as any 

other plan for replenishing the oyster industry offers real 

hope of success, I am not willing to advocate a system of 

private leasing which would give Maryland watermen now 

following the business in their own right, as they have 

always done, the choice of either becoming hired employees 

of those who would take over the leased area for the purpose 

of their own private profit, or else of giving up this form 

of livelihood" (Baltimore sun 1926]. 

During the 1930's each state also created its own 

agency for the scientific research of oyster biology and Bay 

ecology. The role of the scientific advisor was thus 

institutionalized. He was becoming an official actor in the 

public decision-making process, though usually not a very. 

influential one. 

The Chesapeake Biological Laboratories were established 

on Solomons Island in Maryland. They were under the 

direction of R.V. Truitt, a successor in kind to W.K. 

Brooks. In this research agency, the efforts of both 

fisheries and public health officials to understand and find 

solutions to the. effects of pollution on oysters and other 

seafood products were brought together (Kennedy and 



Breisch]. 

The creation of a scientific research institute in 

Virginia was spurred by a massive die-off of oysters in the 

York River in 1930. A large pulp mill at West Point was 

though to be the cause. The U.S. Bureau of Fisheries 

assigned a biologist.to investigate the catastrophe. The 

state employed Dr. V.L. Loosanoff, another leading authority 

on oyster· biology for the following year but did not 

continue his funding thereafter. The federal research 

station which had been established at Yorktown continued 

operating through the 1930 1 s. It was never able to 

scientifically establish that discharges from the pulp mill 

were responsible for the kill [McHugh and Bailey]. 

When funding for the federal research was ended , the 

state of Virginia established the Virginia Fisheries 

Laboratory in conjunction with the College of William and 

Mary. This was inaugurated in 1940 with Curtis L. Newcombe 

as its director. 

The state's scientific advisors were both advocates of 

the artificial cultivation of oysters [Newcombe and Menzel, 

Truitt]. Newcombe recognized the interdependence of private 

planters and the James River seed bed tongers. His list of 

suggestions for oyster management policy included both 

increased shelling of the public rock and more scientific 

research into cultivation techniques. Truitt was working in 

an environment hostile to leasing. He noted that most 

private beds in Maryland were still only being used for 



layinq down, to hold oysters until more favorable market 

conditions emerqed, rather than cultivation proper. As did 

Brooks, he both chastised the watermen for their iqnorant 

refusal to accept scientific f indinqs about 9yster qrowth 

and recoqnized that the qutlook for leasinq was not likely 

to improve soon. 

As it did for most sectors of the economy, the entrance 

of the U.S. into World War II brouqht the oyster fishery out 

of its depressed state. This was,. because the rationing of 

meat durinq the war increased the demand for non-rationed 

oysters. The averaqe Bay-wide price increased from 12.6 

cents per pound in 1·941 to 35. 7 cents per pound by 1945. 

Total production did ·not increase because of the labor 

shortaqe caused by the war. 

In the later half of the 1940 1 s fishinq effort 

increased with the return of the labor force from wa.r. The 
) 

high price durinq the war years nad led to expectations of 

increased prosperity [McHugh and Bailey]. Not only was labor 

attracted back into the oyster fishery, but private planters 

had expanded their operations. Stimulated by the high prices 

durinq the war, private qrowers had increased plantinqs. 

These came onto the market three years later when the price 

was lower because of the post-war recession. 

8.2 The 1950 1 s - Revival of the Oyster Fishery 

'l'he outlook for oysterinq in Virginia in the 1950's was 

encouraqing (Virginia. Reports]. The price of oysters had 
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increased above the war levels. In 1949 sewage treatment 

plants had finally been constructed in Tidewater so that 

11,300 acres in Hampton Roads were no longer condemned. The 

acreage of leased ground in Virginia from 1930 to 1980 is 

shown in Figure 8.1. It can be seen from this that the 

grounds under lease for private planting increased from 

about 80,000 acres after the war to 130,000 acres by the end 

of the decade. Both public and private production increased 

rather steadily throughout the 1950's though the harvest 

from private grounds grew much more rapidly (see Figure 

1. 4) • 

The Virginia Commission of Fisheries was enthusiastic 

in its support of private production, "···believing.always 

that it is the function of private enterprise and not the 

Commonwealth to engage in the oyster business" [Virginia. 

Reports]. 

bans on 

Planters were aided by nearly pontinuous annual 

the export of seed. The Virginia Fisheries 

Laboratory conducted research and provided free advice on 

many aspects of cultivation e.g. mortality rates and causes, 

predator control, etc. The increases in leased acreage 

leveled off in the mid-1950 1 s. Despite continuous increases 

in lease applications there was little net increase in 

acreage because of the abandonment of leaseholds. Freshets 

caused by hurricanes and major· storms were blamed for having 

destroyed the stock on many planted grounds [Virginia. 

Reports]. 

The Commission was also continually and increasingly 
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concerned about water pollution. While at the beginning of 

the 1950's it had high praise for the accomplishments of the 

Hampton Roads Sanitation Commission, by the end of the 

decade it was acknowledging the difficulties of trying to 

control pollution in the area as the population rapidly 

grew. Pollution in the form of sewage and silt was 

considered to have become a serious problem for Virginia's 

fisheries. No details on the extent of perceived pollution 

damages were given though. 

During the 1950's there were no major legislative 

changes in the body of oyster law in either state. The 

General Assembly of Maryland prohibited the issuance of 

oyster leases in Dorchester and Somerset Counties in 

response to the demands of local watermen. As a further 

discouragement to leasing, almost all the Tidewater counties 

exempted themselves from the state law allowing the use of 

any type of gear on private beds. They enacted their own 

regulations restricting planters to the use of hand and 

patent tongs when harvesting their own grounds [Power 

1970a]. 

In 1951 Maryland's shell reservation law was amended so 

that it now required that processors contribute 20 percent 

of their shells to the state and reserve another 30 percent 

for the state to buy if it so desired. In 1952 this law was 

being widely violated by the processors. The state charged 

20 firms with failure to observe the law. Two Wicomico 

county packers were tried in the county circuit court. The 
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lawyers for the defendants argued that the law establishes 

an illegal contract, one enforced by penal action. The 

acting attorney general for the state argued that no private 

property is involved since the shell belongs to the state. 

The court upheld the law (Baltimore Sun 1952]. 

Virginia once again surpassed Maryland in the 

production of oysters after the war. Marylanders continued 

to debate whether or not to follow Virginia's path to 

increased oyster harvest through private leasing. As editor 

of the Maryland Tidewater News, R.V. Truitt had a platform 

from which to compare and contrast the opposing views. In 

the March, 1947 edition, he plainly listed the reasons for 

the continued opposition to leasing as: 

1) That the leasing of publicly owned oyster beds to 

private individuals would be undemocratic; 

2) That sufficient oysters are now being produced 

more would glut the market; 

3) That all previous attempts at managing the oyster 

beds have been failures, whereas these beds will eventually 

be restored by Nature; 

4) That the present leasing plan, though it applies 

only to the Bay, is simply the first step toward leasing all 

oyster beds of the State; 

5) That in spite of legal restrictions, oyster leases 

would eventually fall into the hands of financiers and 

corporations leaving the oystermen as mere "hired hands"; 
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and 

6) That if oyster bars can 

individuals, they can also be restored 

so that public fishing can be continued. 

be restored by 

by the State itself 

The counter argument offered in support of leasing 

stressed that the natural grounds would be reserved as a 

public fishery. He reserved his own personal beliefs for the 

editorial column. There he argued that private and public 

development could operate together. His efforts though 

brought no change in the law which might encourage leasing. 

The political power of the tongers and dredgers, outweighed 

his scientific authority. As the leader of a group organized 

to stop leasing in Somerset County said, "Our areas are 

limited, and experience teaches us private planting of 

oysters must be at the expense of the masses or the little 

people, regardless of what the great oyster culture 

evangelist, Dr. Truitt, can say" [Maryland Tidewater News, 

March 1951]. 

In the 1959 Report, the Commission of Fisheries 

included a two paragraph section titled "Delaware Bay 

Troubles." This reported on the disastrous effects of an 

unknown disease on the oysters of Delaware Bay. Chesapeake 

Bay planters were warned to avoid Delaware ·~ay seed. 

turned out to be a foreshadowing of the spread of 

mysterious disease to Virginia waters. 

8.3 Natural Disasters: MSX and Agnes 

This 

this 

Disaster struck the oyster beds of the lower Chesapeake 
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was the least impacted by MSX. The scarcity of oysters 

elsewhere in Virqinia and the concomitant increase in price, 

increased the value of the Rappahannock's natural qrounds, 

attractinq the ·tonqers. 

The heavy mortality rates on the private beds prompted 

the planters to harvest all the oysters in the 1960-61 

season. They took them reqardless of aqe or size rather than 

expose them to another summer, when mortality los.ses caused 

· by MSX were qreatest. This left the infested private qrounds 

barren, with nothinq left to harvest the next season, 

leadinq to a precipitous declihe in production for 1961-62 

[Virqinia. Reports]. 

The Virqinia commission of Fisheries held out hope that 

oysters surviving in MSX infested waters would be 

qenetically immune. These could then be cultivated to 

produce MSX resistant seed to rehabilitate qrounds depleted 

by the disease. This strateqy had been workinq in the 

Maritime Provinces o.f Canada affected by another mysterious 

pathoqen. Havinq first appeared in Malpeque B.ay, Prince 

Edward Island in 1915 it was called "Malpeque Disease". By 

1917 it had spread throuqhout the bay and surrounding 

water.s, reduciriq production in PEI to one-fourth of what it 

had b'~en in 1913. By encouraginq the cultivation of 

survivinq oysters the affected areas, production in the 

infested areas was restored. This required an expansion of 

private leasinq of coastal qrounds. 

Ten years later, the disease appeared in the 



.. '·' 
~~~- (:6 -_',<, 

308 

Charlottetown area. By transplanting resistant stock from 

Malpeque gains in production were forthcoming within a 

decade. In the 1950's the disease had spread to bays in New 

Brunswick and Nova Scotia. Production in New Brunswick had 

fallen to near zero by 1960. It was restored in both 

provinces by importing disease resistant stock from PEI, 

although it did not return to its previous levels in New 

Brunswick [Morse]. 

The oyster industry of the Chesapeake Bay was not to be 

so fortunate. Some oysters conti.nued to grow in MSX infested 

waters, however these were not truly disease resistant. They 

have lower mortality rates than would oysters planted there 

but taken from other waters, yet the rates in some areas 

still reach 70 percent [Haven et al.]. 

This natural disaster in the enviropment, and the 

changes in harvest patterns it affected," required a change 

in Virginia's oyster fishery management strategy. 

Leaseholders whose beds were in MSX infested waters were 

granted a remission on rent. Given that the rent, having 

been raised to $1.50 in 1960, was still low, this was not 

likely to be much of a relief to the planters. Virginia's 

body of oyster law was revised and reenacted again in 1962. 

In this new act the Commission of Fisheries was qiven the 

power · to promulgate emergency regulations as ''necessary for 

the immediate preservation of the public peace, health, 

safety, welfare, protection of the seafood industry, or 
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natural resources or marine animals" [Acts of Virginia 406, 

1962]. This was the first delegation by the General Assembly 

of any of its authority over the oyster grounds. The 

emergency regulation could remain in effect for only 30 

days. To retain a rule any longer public hearings had to be 

held to discuss it. 

A renewed and strengthened commitment was made to the 

public grounds repletion program. During the l950's about 

one half million bushels of shell had been planted annually. 

No seed oysters were being transplanted. To fund an 

increased level of repletion activities a new tax structure 

was imposed on the taking of oysters from the public 

grounds. The tax was changed from a set rate of two cents 

per bushel to a rate which varied according to the sale 

price paid by the fi;-st buyer. This would be up to 30 cents 

for bushels selling at $5.51 or more. In the 1962-63 season 

public grounds oysters were selling at an average price of 

$4. 83 a bushel, so th.e tax would have been 25 cents. The 

price remained within the $4.50 to $5.50 range throughout 

the l960's. In 1966, the Commission also began receiving 

matching funds for its repletionprogram from the federal 

government under the Commercial Fisheries Research and 

Development Act of 1964. 

The planting of shell in Virginia increased steadily 

and rapidly for the three years. after the 1962 act to a 

record high of 4.l million bushels in 1964-65. The quantity 

of shell plantings in Virginia for 1960 to 1980 is shown in 



310 

Fiqure 8.3. Shuckers and packers were required to reserve up 

to 20 percent of their shell far sale to the Commission at 

the prevailinq market price, unless all its shells were 

planted in Virginia waters., i.e. on private leaseholds. The 

purchase of fresh shell from the shuckers was a major 

expense for the Commission. In 1963, therefore, it 

contract,ed with a dredqinq company to mine fossil (reef) 

shell from deposits which 1 had been recently discovered under 

the bottoms of Virginia's tidal waters. This was cheaper 

than buyinq fresh shell, addinq impetus to the shell 

planting proqram. From 1963•68, the Commission had planted 

13 million bushels of reef shells and 2.6 million bushels of 

fresh.shells [Virqinia. Reports]. 

The Commission's transplantinq of seed in the 1960's 

was erratic, varyinq from 10,000 to 95,000 bushels a year, 

as can be seen in Figure 8.4. Part of the reason for this 

was the erratic settinq rates for spat in the James River. 

Also, the Commission, as a buyer of seed, was in competition 

with the ''clean cull" market for James River oyster. These 

smaller oysters were much in demand for steaminq purposes, 

qenerally to be used in Campbell soup. 

In 1963, after three successive years of near total 

failure of spat set in the James, the Commission beqan 

considerinq the need to open up portions of other rivers as 

seed beds. Large quantities of reef shell were planted in 

portions of the Great Wicomico and Piankatank rivers in the 
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hope of attracting large sets of larvae. These areas were 

then closed to all public harvesting. To obtain seed for 

transplanting, the Commission would hire watermen to harvest 

seed for it. Occasionally the grounds would be open to the 

public so that the planters could benefit from these newly 

established seed beds. 

For the state of Virginia, this response to the MSX 

crisis embodied a change in the emphasis of the Commission's 

policy from strong support of private leasing to improved 

management of the public grounds. The discovery of large 

quantities of submerged fossil shell in Maryland also 

prompted a stronger commitment to repletion activities in 

that state [Alford 1973]. 

Maryland was relatively unscathed by MSX because of the 

lower salinity of its waters. It already had however, a 

history of greater state involvement in management of its 

oyster resources. It's watermen strongly believed that any 

scientific management techniques that could be used by 

private planters could just as well be implemented by the 

state for the benefit of all working watermen. Maryland's 

oyster production had been declining from a postwar high of 

20 million pounds· in 1954 to a low of 7 million pounds in 

1963. To remedy this situation, the state began to intensify' 

its shell and seed planting activities in 1961. Shell 

plantings were increased by a factor of 5 in that one year. 

The increase in the transplanting of seed was slower because 

there were no good seed beds in the state. Just as Virginia 
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was doing, Maryland heavily shelled portions of a river, the 

st. Mary's, in an attempt to establish its own seed beds. 

Recall that Virginia frequently banned the export of its 

seed. 

Three years later, the length of time a Chesapeake Bay 

oyster takes to reach market size, Maryland's oyster harvest 

began to increase. With 11.6 million pounds landed in 1966, 

it once again surpassed Virginia in total oyster production. 

Maryland has planted oyster shell at a fairly steady rate of 

6 million bushels a year ever since. Only half a million is 

usually fresh, most being reef shell [Campbell and Forste]. 

The state's increas.ed expenditure on public grounds 

repletion for the benefit of its watermen was not offset by 

sufficient 

cover the 

increases in oyster license and harvest taxes to 

full cost of the program. The state was 

subsidizing the program out of its general revenues. The 

welfare of Maryland's watermen became dependent on not only 

their own labor but also the largesse of' the state's 

legislators. 

Virginia's repletion program was much more modest and 

much more variable. As seen in Figure 8.3,~ shell plantings 

declined to about 15 million bushels in the late 1960's. 

Total production from the public grounds was brought back to 

pre-MSX levels by 1965, but it is difficult to attribute 

this to the repletion program since so few acres ever 

received additional shell or seed. With its private grounds 
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devastated by the disease, Virginia had lost its place as 

the country's producer of oysters. 

The decline in the Virginia oyster fishery in the 

1960's can also be seen in the decreasing number of licenses 

issued each year shown in Figure 8.5. Between 1960 and 1961 

the number of licenses hand and patent tongers fell by 16 

percent. Entry was probably discouraged not only by MSX, but 

also by the rise in license fees enacted in 1960. The fees 

increased from $3.50 to $5.25 for hand tongs, from $10.50 to 

$15.75 for patent tongs. Another large drop in licensed 

tongers occurred in 1967 when the number of tonging licenses 

fell by 43 percent. This too was probably in part, a 

response to an increase in fees passed by the General 

Assembly in 1966. A hand tong license cost $7.50 to hold, a 

patent tong license cost $17.00. Many of those choosing not 

to renew their licenses after the fee increases may not have 

been very active in the fishery but held them for their 

option value or out of a sense of tradition. When the state 

increased the costs of this behavior many no doubt 

reconsidered the value of an infrequently used license. 

There was, however, a concurrent increase in the number of 

licenses issued for clam tonging. In 1966, only 124 licenses 

for clam tonging were issued, while in 1967 there were 425. 

Northern seafood dealers were purchasing Chesapeake Bay 
I 

el ams in increasing numbers. The watermen, who until then 

had not much bothered with clams, not even eating them, 

began to reallocate their fishing effort from oystering to 
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clamming. 

Production from Virginia's public grounds declined 

somewhat in the later part of the 1960 1 s. Poor sets in the 

James and the poor quality of oysters from the Rappahannock 

were blamed. 

the Potomac 

had 

Virginia watermen turned to the oyster beds in 

River. In 1977, 34 percent of landings in 

been taken from there. Production on the -Virginia 

private grounds was once again greater than on the public 

grounds because of this movement of tong labor. 

This situation gave the Commission cause to argue for 

the transfer of authority over oyster management form the 

General Assembly to itself. At the end of the decade the 

Commissioners asked that the industry"··· be relieved of 

restrictive legislation" and that they be "allowed the 

freedom to use our own judgment according to conditions as 

they exist. Conditions change too rapidly for statutory laws 

to regulate the production of oysters" (Virginia. Reports]. 

They wanted the ability to set cull size and seasonal 

closings so that policy could adopt to quickly changing 

environmental conditions. The General Assembly showed no 

inclination to grant them any more power than they already 

had. It did change the name o.f the agency to the Virginia 

Marine Resources commission (VMRC). 

The total number of acres under lease in Virginia 

remained constant at 133,000 despite the loss of value 

caused by MSX through 1966. There were however many 

transfers of leases. The 1962 act required that a leasehold 
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be resurveyed by the Commission whenever one holder wanted 

to sell his lease. This became a problem for the Commission, 

which complained in its annual reports about the heavy 

burden placed on the engineering staff by this provision. As 

it became apparent that no quantity of MSX resistant oysters 

were going to be found, the expected value of the leases 

fell and they were abandoned. In Maryland the acreage under 

lease has remained unchanged from its level in the 1930's, 

about 10,000 acres. 

By 1971 the VMRC was willing to admit that all efforts 

to find a cure for the MSX crisis had failed. It recognized 

that planting was no longer feasible in most of Virginia. 

Only in the upper Rappahannock and tributaries farther north 

could planting be expected to be financially successful. 

Increases in production from the grounds available for 

private leasing were not likely given that not much was 

available in areas unaffected by MSX. As a remedy to this 

constraint on private cultivation, the VMRC became 

interested in the possibility of opening up unproductive 

grounds included in the Baylor survey· to planters. It 

acknowledged that the repletion program could only ever 

plant a small part of the public grounds. The VMRC wondered 

if it would be possible to "break Baylors" without 

interfering with the tongers. It recognized that any change 

in the property rights structure would require action of the 

General Assembly. This action was not forthcoming. 
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Cata~trophe hit the Virginia oyster fishery again in 

1972 in the shape of Tropical Storm Agnes. As it passed over 

Virginia waters, the large amount of rainfall decreased the 

salinity levels below the tolerance levels of oysters. The 

oyster harvest that year was the lowest on record. The VMRC 

estimated mortality rates of 25 percent in the James and 

York, 50 percent on the Rappahannock and up to 95 percent on 

the private grounds, since these were generally located in 

shallower water along the river banks. 

The VMRC reacted quickly by planting one-half million 

bushels of shell on the James River seed beds in hope of 

catching a good set. Unfortunately, another severe storm 

again dropped so much fresh water that salinity levels fell 

too low for oysters. The result was an almost total lack of 

a set. 

Despite this setback, repletion activities were 

eXpanded for the next several years. Production was 

increasing again by 1974. The VMRC claimed that this 

reflected its massive post-Agnes repletion effort. 

8.4 Water Quality Concerns in the 1970's 

In 1972 the VMRC also began addressing the seriousness 

of water quality problems. The municipal sewage treatment 

plants in·.Tidewater were no longer capable of handling even 

the average demands placed on them. There were overflows of 

raw sewage into oyster growing areas. More and more of these 

had to be condemned in the interest of public health. 

This time the federal government was taking an active 
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part in water quality control. The Federal Water Pollution 

Control Act Amendments were passed by Congress in 1972. The 

government was increasing the level of its cost sharing in 

the construction of publicly owned treatment works (POTW's) 

from 55 to 75 percent to encourage more local level 

investment in sewage treatment. The passage of this act and 

the Clean Air Act Amendments in 1972 was part of the 

expanding environmental movement. Americans were becoming 

more concerned with the non-monetary aspects of the quality 

of life, like environmental quality. As a group threatened 

by deteriorating water quality, the Bay watermen were again, 

benefiting from the lobbying efforts of other interest 

groups, without much contribution on their part to the 

effort. 

They were however playing a role in the public 

discussion of water quality problems by their mere presence 

on the waters of the Bay. To the general public they had 

become an indication of water quality. The more tonqers seen 

workinq,· the better must be the condition of the Bay. They 

were an expected part of the Bay scene, valued perhaps as 

much by recreationists and environmentalists for their 

contribution to the scenery as for the oysters they took. 

8.5 Judicial Changes in Property Rights in the 1970's 

A change in the property rights structure in Maryland 

came about in a 1971 decision of the Maryland Court of 

Appeals, Bruce v. Director, Department of Chesapeake Bay 
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Affairs [261 Md 585, 276 A.2d 200]. The court struck down 

the residency requirements which kept a waterman from taking 

oysters in the waters of any county but the one in which he 

lived. The court found that this restriction was 

discriminatory and not in the public interest. The 

distinction of county· v. state waters was no longer 

applicable to Maryland's tongers. 

This prompted Maryland's watermen to reorganize. In 

1973 the local associations coalesced to create the Maryland 

Watermen's Association. Within one year it was the second 

largest commercial fishing association in the nation. To 

facilitate communication among the watermen and between them 

and allied interests, the association publishes a newspaper, 

The Watermen's Gazette. [Commercial Fisheries News]. 

Another important court change came in a 1977 decision 

of the U.S. Supreme Court. In Douglas v. Seacoast Products, 

Inc. [431 U.S. 265] a firm incorporated in Delaware, 

operating principally in New Jersey and owned by a British 

company had filed a complaint against Douglas, Commissio'ner 

of VMRC, because of his refusal to issue it a license for 

fishing menhaden in the Chesapeake Bay. A lower court had 

decided that the Virginia statute prohibiting persons other 

than residents from fishing for menhaden in the Virginia 

portion of the Bay was discriminatory and was in 

contravention of the fourteenth amendment's assurance of 

equal protection under the laws. The Supreme Court affirmed 

this decision though on different grounds. It found the 



state law to have been preempted by federal licensinq laws 

[Lewis and Strand]. 

Probably fOllowinq the reasoninq of the lower court, in 

1980 the Virqinia General Assembly struck out the two 

provis~ons in its oyster leasinq law relatinq to the private 

planting by corporations. They were no lonqer required to 

employ residents to work on their qrounds. A firm whose 

principal place of business was not in Virqinia could apply 

for a lease. The provisions requirinq that.the corporation 

be chartered within the state, · and that at least 60 percent 

of the stock be wholly owned by residents, were retained. 

8.6 The Rise of Scientific Manaqement 

The first noted.subtraction of acreaqe from the Baylor 

·qrounds·set aside for them· in 1894 was enacted in 1974. At 

the request of the Board of Supervisors of Northumberland 

county and with the .concurrence of the VMRC, certain 

portions · of the Great Wicomico River containinq 559 acres 

were declared to no lonqer be parts of the natural oyster 

rock. The reason for this act is included in its second 

paraqraph which states that all private leases existinq 

within these areas be continued in accordance with the laws 

qoverninq private leases. Evidently the VMRC had mistakenly 

qranted a leas.e which encroached upon the public qrounds. 

Rather than require the planters to remove their oysters, it 

simply had the status of the bottom chanqed. 

With Virginia's oyster production in 1976 at less than 
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one-third the level of the 1950's, the General Assembly 

authorized its Joint Legislative Audit and Review Commission 

(JLARC) to evaluate the state's marine resource management 

programs. VIMS had estimated that only ten percent of the 

privately leased grounds were being used to produce oysters. 

Although there was no empirical work behind this estimate, 

from the low levels of private production it was obvious 

that cultivation was no longer being widely practiced. JLARC 

felt that the easy terms and conditions for leasing were to 

blame for the idleness of the planters. Its report 

recommended measures to discourage the nonproductive holding 

of private ground leases. These included increasing the 

rent, decreasing the term, repealing the option to renew and 

requiring proof of production as a prerequisite of renewal. 

The lack of private production though was not because 

of problems with the terms of leasing. Rather it was because 

planting in most areas was no longer economically 

profitable. As the report noted, "This decline can be 

largely attributed to unstable economic conditions caused by 

••• natural and man-induced environmental changes" [JLARC 

1977, p. 16]. The proposed changes in leasing terms would 

not make planting a more attractive prospect. They would 

only lead to the abandonment of more leases. 

Recommendations for manaqement of the public qrounds 

were also included in the 1977 JLARC report. At that time, 

VIMS was conducting a study of the productivity of the 

public qrounds. In order to improve the effectivenesi;; of 



repletion efforts, JLARC proposed that the results of this 

should then be used to scientifically manage VMRC's 

repletion program. Two recommendations in past VMRC reports 

were also repeated, namely breaking Baylors and delegating 

greater authority for oyster grounds management to VMRC. The 

VIMS report issued a year later made similar recommendations 

[Haven et al.]. 

In 1978 an incremental shift in responsibility was made 

in response to these reports. A special provision relating 

to fishing in Pocomoke Sound and Tangier Sound was added to 

the oyster laws giving VMRC wide discretionary authority 

over these areas. They became a special management area 

under VMRC control. In the lSOO's these waters had often 

been given special legislative attention by the General 

Assembly. It had permitted dredging on these grounds even 

while it was prohibited in most of the rest of the state. 

Now VMRC had the power to prescribe the manner, method, size 

and season of catch as it so desired. 

With its new authority VMRC decided to again permit 

dredging on these public grounds. In 1979 the number of 

licenses issued for dredging increased from 61 the year 

before to 223. These were most likely being taken out by 

oystermen in nearby Accomac County, especially Tangiermen 

who depend upon seafood harvesting for most of their income. 

They realize that tonging is becoming less of a viable 

option as a source of income for watermen. While tongers may 
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still be realizing a worker satisfaction bonus, prices have 

not kept up with costs. The prices of oysters per pound 

between 1960 and 1980 are shown in Table 8.1. The price at· 

the end of this period is not even double what it was in 

1960. The costs of production, as reflected in the index of 

producer costs has more than doubled in this time. With 1967 

=100, the index was 94.87 in 1960 and 268.8 in 1980. The 

watermen are caught in a price/cost squeeze. With the 

decline in average productivity in recent years attributed 

to deteriorating water quality, the average return to tong 

effort may become so low that it is an effective constraint 

on the entry of young workers. For the Tangiermen, dredging 

the public grounds appears to be a cost effective 

alternative. 

Some of JLARC's recommendations for changes in leasing 

terms were adopted in 1980. New leases issued after July 1, 

1982 were ·to have a term of only ten years. Renewals could 

be made for an additional ten years, but the VMRC could 

reject an application for renewal if there had been .no 

cultivation on the ground during the preceding term. 

By 1978 the harvest from the public grounds had 

recovered from the effects of Agnes and returned to pre-MSX 

levels. It again surpassed the harvest from the private 

grounds and has continued to be greater in every.year since, 

except 1983. The VMRC gave two reasons for the lack of 

private investment on leased grounds. One is the reduced 

profit ·because of the physical return per bushel of seed 
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TABLE 8.1 

PRICE OF OYSTERS 

YEAR PRICE PER POUND OF MEAT 

1960 $ 0.70 

1961 0.81 

1962 0.83 

1963 0.77 

1964 0.73 

1965 0.82 

1966 0.69 

1967 0.65 

1968 0.67 

1969 0.67 

1970 0.67 

1971 0.65 

1972 0.65 

1973 0.64 

1974 0.47 

1975 0.80 

1976 0.96 

1977 1.12 

1978 1.12 

1979 1.20 

1980 1.22 
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planted is decreasing while its price is increasing. 

Secondly, most private cultivation had been done by medium 

to large scale planters who were also processors. There were 

few .small volume planters. These processors were importing 

oysters from Maryland rather than bothering to produce on 

their own grounds. The effectiveness of Maryland's 

subsidized public grounds management made private planting 

in Virginia less economically attractive. 

Controversy arose in Maryland in the early 19SO's over 

the increasing portion of the state's harvest taken by 

underwater divers. In 1980 about 8 percent of the state's 

total harvest was taken by divers. This practice began in 

1973 after one individual interested in working as an ·oyster 

diver successfully lobbied for legislation permitting him to 

take up to 50 bushels a day from the natural rock. The law 

required tongers to keep 150 feet away from any divers 

(Rousmaniere]. In 1983 the Genex-al Assembly moved against 

the divers at the behest of tonqing interests. Divers were 

to be banned from 30 percent of the public beds. They would 

be limited to a daily limit on catch of only 30 bushels. The 

oysters they do take must all be at least 4 inches long, one 

inch longer than the cull size for the ·. tongers. The tongers ' 

daily limit though is 25 bushels [Struck] The traditional 

watermen wanted to keep the more efficient divers off their 

traditional grounds. They argued that the restrictions on 

divers were for their own safety, to prevent them from being 

hit by falling patent tongs. They know however that a diver, 
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who can see what he is taking, is able to collect more 

oysters in one hour than a tonger usually can. 

Despite this additional restriction on new and more 

cost efficient technology, public management in Maryland was 

successful in increasing harvest and preserving 

opportunities for its watermen. Nonetheless, VMRC officials 

began to re-emphasize the need to encourage private 

cultivation. In their 1980 and 1981-82 reports the 

Commissioners stressed that, "The traditional (and 

increasing) rdependence upon public production must be 

reversed. Many private planters however are fa.ced with less-

than-acceptable returns on their investment dollars due to 

the high cost of seed and problems associated with product 

demand." 

In 1982 the Virginia General Assembly again 

commis.sioned JLARC to conduct a study related to the state's 

marine resources. This time attention was concentrated on 

the economic potential and management of the seafood 

industry. While the first report evaluated active programs, 

this study was to analyze policy alternatives that would 

improve the competitive· position of Virginia's seafood 

industries. Econometric modeling was used to predict 

production and revenue impacts associated with various 

policy options that the General Assembly might consider 

implementing. 

The five policy options considered in the report and 



the results of the analyses are summarized in Table 8.2 

taken from the 1982 JLARC report. The results show reflect 

forecasts above levels predicted to exist without any change 

in policy. Those options relating to the management of the 

grounds will be briefly reviewed. 

The alternative of doubling the expenditures on public 

repletion efforts makes·no assumptions that the distribution· 

of shell and seed will be managed more scientifically. The 

report does suggest studying ways of incorporating 

information on grounds quality from the VIMS report in the 

seed and shell pla.cement program. The high cost of hand 

tonged James River seed was earlier noted as a reas·on that 

private planting was no longer economic in many area~. ·To 

provide a stimulus to the private sector and to ertable·~C 

to buy more seed at a lower price for its own planting 

program, the possibility of dredging the James or the new 

seed bed areas was considered. 

A third alternative is intensifyinq the repletion 

proqram by specifically increasinq the coverage. In 1981 and 

1982 only about 160 acres out of the nearly 243,000 acres of 

Baylor grounds had received a plantinq of shell. The option 

analyzed was to plant shell on 1000 acres of currently 

unproductive grounds. The ability of state management to 

brinq barren qrounds into production had been demonstrated 

in the establishment of seed beds in the Great Wicomico. To 

be successful any newly repleted grounds would need to be 



Table 8.2 

SUMMARY OF POLICY OPTIONS FOR VIRGINIA'S OYSTER INDUSTRY 

Increase In Increase In Considerations 
Option Total Production1 Total Revenue1 81o1oglca1 Social Econalc Ass111pttons 

19911 19911 

Rahing Retail .4 $2.7 little or no little or no Prtces received by both Based on an annual 
Prices effect effect groups would rtse. two percent tncrease 

Doubtful that full tn retail prices. 
prediction would be 
achieved. 

Increasing .5 $.64 Slight Increase No Change Mtntul benefits to Ass119es one-tt111 
Public Repletion of 54,000 bu. public sector at doubling of repletion 
Efforts per yr. seed re- large cost. expenditures In 1982 

qutred above and aatntalntng that 
projected 1990 level throughout 
harvest. forecast pertod. 

lowering Seed 3.0 $4.0 Stgntftcant Nmber of public Private harvesting sector Based on dredging per-
Costs deund on seed water111n tongtng benefits by low Invest- •ltted; drop tn seed 

resource (450,000 for seed uy aent costs. Public prtce to equivalent w 
w bu. extra per decline sector aay benefit tf patd by Potoaac Rivers 0 

ye~r) aore seed ts purchased Ftshertes Comtsston 
for repletion tn 1982. 

Managing 3.4 $4.6 Requires 370,000 Dredging peratt- Publtc harvesting Based on 1000. acres 
Unproductive bu. of additional ted on designated sector would beneftt. aanaged; producttvtty 
Baylors seed per year areas in order to large cost to the level at Pre-MSX rate; 

above projected Increase harvest. State. Price to private dredging peraltted; 
1990 harvest. Hay l11p1ct number sector would be reduced seed planting rate 500 
Possible da•age of oystel'llen. because of overall bu/acre; de.and for 
to Baylor bottoms Increase tn quantity. seed would Increase 

· frDll dredging price by 20I 
aust be aonltored. 

leasing Por- 3.3 $4.6 Requires 370.000 Reflects change Private sector benefits. 
lions of the bu. of additional 1n traditional Effects on public sector 
Baylors seed per year pattern by less severe than •ssocl-

above projected leasing Baylors ated wtth aanagtng 
1990 harvest. laylors. 

1Reflects forecasted Increases above the predicted •future with no change" due to tap1-ntatton of policy option. 
Source: JLARC. 
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de$ignated as special management areas under the authority 

Of the VMRC. 

The last, and most likely to be controversial option 

listed is breaking Baylors. This analysis, like that above, 

was based on an area of 1000 acres. Therefore the seed 

requirement given by the model is the same. Opening up 1000 

acres of public grounds to private leasing would reduce its 

total size by only o. 4 percent. . Tongers would not lose 

access to any of the natural crop they claim as their own 

because only barren grounds would be withdrawn. This policy 

would however raise constitutional qtlestion since all of the 

Baylors were considered to be protected by the clause added 

to the state constitution in 1902. The indirect effect on 

tongers of the price depressing effect of an increase in 

total production was estimated to be less than one cent per 

pound. 

In 1983 the reports of the Chesapeake Bay Prog+am (CBP) 

were released. These were the culmination of a five year, 

$28 million study of the Chesapeake Bay sponsored by the 

Environmental Protection Agency. The research program was 

initiated in legislation introduced in Congress by 

Maeyland's Senator Charles Mathias. Responding to the focus 

of environmental and recreational groups on water quality in 

the Bay, he proposed the expenditure of $25 million to study 

the ecological state of the Bay. An additional $3 million 

was appropriated in later years. The objectives of the 

research program were to assess water quality changes, their 



effects on Bay resources and to make recommendations for 

improved management of the Bay. 

A water quality problem identified in the CBP reports 

is the nutrient enrichment of the Chesapeake Bay from point 

and non-point sources of phosphorus (P) and nitrogen (N). 

Nutrient loadings into the- Bay can come from several 

sources. Non-point specific run-off of water from land flows 

into rivers, delivering nutrients to the Bay. The runoff of 

N and P from agricultural cropland has been shown to be the 

most important factor in nutrient enrichment of the Bay and 

its western tributaries. From point specific sources, like 

sewage treatment plants and factories, chemicals used in 

industry and households enter the watershed. Precipitation 

and the interaction of the water's surface with the 

atmosphere_ are further sources of nutrients. Some of the 

nutrients in the water come from the sediment below, where 

they have been accumulating over time. This is known as a 

benthic source. The nutrients get into the water column when 

the sediment is disturbed by burrowing creatures and by wave 

action. 

As the nutrient levels in the water column increa~e, 

some of the nutrients will be taken up by phytoplankton and 

is taken up in turn by other creatures in the food web. 

Large increases in nutrients can produce changes in species 

composition at all trophic levels in the web. There may be 

positive effects from this for people, if the populations of 



commercially desirable fish are increased. The change in 

biomass and species composition of the 

however can produce very undesirable effects. 

phytoplankton, 

The increased growth of phytoplankton, mostly algae, 

harms the oysters in two different "ways, as shown in Figure 

8.6. When the phytoplankton· die, some of the material falls 

into the deeper waters of the Bay. The organic material is 

decomposed by bacteria into inorganic forms. The bacteria 

will often use most, if not all, of the limited supply of 

dissolved oxygen available at the lower depths. Oxygen 

regeneration at these depths is· slower than at the surface 

where interaction with the atmosphere is quick to replenish 

dissolved oxygen. This is especially true in the calmer 

months of the summer. Low levels of dissolved oxygen lead to 

anoxic conditions. The bacteria can continue to decompose 

the dead phytoplankton anaerobically, i.e. without oxygen. 

The low levels however adversely effect oysters, blue 

crabs and anadromous finfish species. 

Oyster larval growth will stop if dissolved oxygen 

levels fall below l.7ml L-1 • If they reach 0.7 ml L-l or 

less, adult oysters will close up. During this time they, 

like the bacteria, undergo anaerobic metabolism. Oysters 

require much higher levels of energy use to survive in this 

way. In warm summer months, oysters can continue to live 

under such conditions for only about five days. If the 

anaerobic conditions persist much longer, they will die. In 

many areas of the Bay, oysters are already restricted to 
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depths of less than ten meters. A siqnificant inverse 

relationship has been found between the 1980 oyster harvest 

and total nitroqen. This could be due to low dissolved 

oxyqen, shifts in the food web or both [Chesapeake Bay 

Proqram]. 

·A second consequence of the increase in phytoplankton 

qroWth is the increas.e in total particulate matter suspended 

(TSP) in the water column when the plants die. Some of th.e 

soil eroded from cropland also becomes suspended in the 

water column. Thus, both the detritus and soil particles 

increase the a111ount of total $l1spE!nded particulate· matter 

(TSP) in the water column. This blocks the availability of 

liqht to oyster larvae. Exactly how this effects their 

swimminq and settlinq is not yet known. Also shown in Fiqure 

8.6 is how soil erosion from aqricultural land also causes 

the sedimentation of silt over an. oyster bed. This can 

inhibit settlement of larvae and smother adults. 

Followinq the release of the CBP reports the qovernors 

of Maryland and Virqinia met with the lieutenant qovernor of 

Pennsylvania, the Mayor of Washinqton, D. c. , the 

administrator of the EPA and 700 others representinq the 

scientific community and qroups interested in manaqement of 

Bay resources. The conference, called Choices· for the 

Chesapeake: An Action Aqenda, was orqanized by the 

Chesapeake Bay commission, a qroup of state leqislators from 

Maryland and Virqinia. The qovernors pledqed to devote funds 



in their state budgets for reducing non-point source 

pollution, improving sewage treatment and developing new 

fisheries management plans [Flanigan, Phillips 1983]. 

In fulfillment of Governor Robb's pledges, Virginia's 

1985-86 biennuim budget includes a package of appropriations 

of $1.Q.2 million for the "Chesapeake Bay initiatives. 11 .This 

includes $2.5 million for programs to assist farmers in 

implementing best management practices (BMP's) designed to 

reduce pollution from agricultural runoff. The $1 million 

the state intends to spend on its oyster rock repletion 

program are also part of this. Other funds will be expended 

on monitoring efforts, replanting submerged aquatic 

vegetation and fisheries manaqement plans. 

The development of a\ fisheries management plan was 

included in 1984 legislation providing for the eventual 

transfer of regulatory authority over all in state fisheries 

to the VMRC. This intent is stated in the opening sentence 

of the act, "The Commission shall have authority to make 

such regulations as it deems necessary to promote the 

general welfare of the seafood industry and to conserve and 

promote the seafood and marine resources of the 

Commonwealth, including regulations as to the taking of 

seafood" [461 Acts of Virginia, 1984]. 

Before statutory law relating to any particular fishery 

is replaced by VMRC regulations though, the agency must 

first develop a management plan for each fishery to use in 

the design and promulgation of regulations. The legislators 
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included guiding principles stating that, "Fishery 

management shall be based upon the best scientific, 

economic, biological and sociological information available, 

shall be responsive to the needs of interested and affected 

citizens, shall promote efficiency in the utilization of the 
\ 

resources, and shall draw upon all available capabilities in 

carrying out research, administration, management, and 

enforcement" [461 Acts of Virginia, 1984]. They go on to 

state that, while economic efficiency shall be promoted 

where practicable, no measure shall have economic allocation 

as its sole purpose. The state's commitment to a wide 

distribution of income from its marine resources is made 

clear in the establishment of another standard in the act 

which states that, "If it becomes. necessary to allocate or 

assign fishing privileges among various user groups, such 

allocation shall be (i) fair and equitable to all fishermen; 

(ii) reasonably calculated to promote conservation; and 

(iii) carried out in such manner that no particular 

individual corporation, or other entity acquires an 

excessive share of such privileges;" (461 Acts of Virginia, 

1984]. 

Priority is currently being given to the development of 

plans for the oyster and stripped bass (rockfish) fisheries 

by VMRC. Until these plans are finalized the oyster industry 

continues to operate, and the public grounds are managed, in 

accordance with statutory law. 

The Maryland Department of Tidal Fisheries is also 



workinq on a manaqement plan for its in-state fisheries. In 

the view of its director, Georqe Krantz, in ten years the 

fishery will include only, " a few hundred selected watermen 

operatinq under quota systems and raisinq a major part of 

their most valuable crop, oyster, on leased bay bottom." In 

the future, the fishery resources will become " . . . the 

property of the state to be subdivided to a selected user 

qroup" [Phillips 1984]. 

While the watermen would like to limit entry, this 

qenerally means keepinq out newcomers, but qrandfatherinq 

current license holders into any "selected user qroup." They 

qive this phrase a much more broad meaninq than does Krantz. 

The view of Maryland's watermen is reflected in the reaction 

of their association's president, Larry Simns, "They'd like 

to see one quy out the.re and they can tell him what to do. 

But if you lose 12,000 people and wind up with 600, what 

have you done? A few biq operations make all the money and 

everyone else starves" [Phillips 1983]. 

Krantz 's pr·edictions brouqht a quick disavowal from 

Maryland's Governor Huqhes. He made it clear that he neither 

shares this view nor has any plans to implement limits on 

entry. Instead, he said that, "My vision is to restore the 

bay to its health, to restore the marine life we've enjoyed 

for so many years in the bay and to also permit a segment of 

our society that's been there for 350 years to continue to 

thrive--the watermen" [Kensworthy]. 
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8.7 Summary of Changes in Property Rights 

In Maryland, all rights to oysters are essentially 

rights to harvest from the publicly managed grounds. The 

gradual repeal of private planting laws passed earlier in 

the century means that there are no real rights to 

artificially cultivate oysters on an individual basis. The 

acreage under lease in Maryland has remained unchanged from 

its level in the l930's of about 10,000 acres. Of this only 

about l,000 acres are actually being commercially used 

[Kellam]. The oysters that are taken from the small 

leaseholds were originally market oysters reduced to 

possessi~n by harvest from the public grounds. The 

leaseholds are effectively only rights to store oysters for 

a short time in Bay waters. The leaseholders rights to the 

oysters derive from his original purchase or capture of the 

oysters. Unless there is some natural set on h~s grounds, or 

he plants seed, he has no real exclusive rights to returns 

fr.om the Bay's ability to promote the growth of oysters. 

Since the Bruce decision in 1971, Maryland tongers 

working in county waters no longer have a special interest 

in nearby oyster grounds. While they have gained access to 

natural oyster beds in other counties, they have lost their 

smaller user group common interest in what had been county 

waters. The tonger now shares his interest in the natural 

grounds equally with all other tongers in the state. With 

the territorial expansion of what constitutes a tonger's 

interest in the fishery, there has in one sense been a 



movement toward the open access end of the spectrum of 

property rights. As the total number of licensed tongers 

decreases though, the user group contracts so that the 

property rights structure again resembles common property 

with access limited to a particular, definable user group. 

The organization of Maryland watermen on a state-wide basis 

is evidence of their recognition of this new way of defining 

the user group. 

The structure of property rights at the institutional 

level to the public ground is now much the same in both 

states. While the rights of Virginia's tongers to the 

natural rock appears to be protected at the constitutional 

level, the wording of the provision is sufficiently flexible 

to permit changE:! at the institutional level by the state 

legislature. The possibility of this was demonstrated by the 

removal of certain grounds from the public area in 

Northumberland county by an act of the General Assembly. The 

delegation of the legislature's authority to VMRC opens up 

the possibility that it will have the power to make 

institutional level decisions. The current proposal for an 

oyster FMP drafted by VMRC officials contains· proposals for 

the leasing of unproductive Baylor ground. 

Both states also have a commitment to a professionally 

trained marine police force.· The common interest of all 

watermen in the natural oyster crop is protected by the 

enforcement of fines against those who violate rules 



qoverninq both ac.cess and operations. The complaint is hea.rd 

in Virqinia however, that the stationinq of officers in 

their. native districts has resulted in lax enforcement of 

the law, as the officers show favoritism to relatives and 

friends. 

Virqinia planters can now incorporate their interest in 

oyster cultivation without fear of losinq their leases. They 

can even enter into joint ventures with out-of-state 

interests to a limited extent. The overridinq interest of 

the state in all Bay bottom is exercised in its qrantinq of 

leases for a ten year term and 6ollectinq an annual, if only 

nominal, rent. Furthermore, .the state now retains the riqht 

to refuse renewal of a lease if the qrounds have not been 

cultivated so as to increase the state's oyster wealth. 

Renters thouqh are more secure in their tenure than in past 

times. The extent of the leaseholders riqhts are more 

clearly defined with the fixed term and the reco.rdinq of 

boundaries. The detection of trespassers remains the 

responsibility of the planter, but they are aided in this by 

havinq the riqhts to construct and man a watch house over 

their leased qround. There is today however, only one 

reported watch house in active use. 

Until recently the property rights structure to ·.the 

public qrounds in each state has been quite the same at the 

operational level as well. The public fishery was regulated 

primarily by statutory law, and changed at the discretion of 

the state's leqislatures. Local watermen were involved in 
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advising the state repletion officers on the placement of 

shell and transplanting of seed. This could change in 

Virginia when an oyster FMP is finally adopted. Then control 

of the fishery will be vested in VMRC officials. The 

influence of the watermen on repletion and other management 

strategies will depend upon the final form of the plan. It 

could include procedures which allow the watermen a voice in 

designing management strategies. 

The operation of a private leasehold in Virginia is 

under the control of the leaseholder. He has a great deal of 

freedom in choosing how to cultivate and harvest his crop. 

The one major constraint on the planter imposed by the state 

is the high cost of seed that results form state regulation 

of the seed beds. One grower on seaside had developed his 

own oyster hatchery. Cultchless hatchery produced seed would 

free the planter from his dependence upon seed tonged from 

the public ground. The individual with his own hatchery has 

kept his technology secret. VIMS meanwhile is working on 

.perfecting hatchery management so that all planters might be 

supplied with large quantities of cultchless spat. 

8.8 Interpre~ation 

8.8.1 Emergence of New Rights 

The knowledge of how to cultivate oysters was wed with 

the concept of public management of the natural rock in the 

oyster grounds repletion programs. Though watermen generally 

rejected the concept of private management of oyster 
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grounds, they did not reject the scientific notion that the 

productivity of the natural substrate could be improved by 

the addition of shell. Rather, they simply felt that if this 

was a worthwhile effort, it could just as well be done on 

the natural rock to which they all had harvest rights. 

While the repletion activities were administered by the 

state, it was on behalf of and with the "guidance" of the 

watermen. The costs were funded at least in part, by license 

fees and severance taxes on oysters. The investment 

decisions with respect to where to place the shell became a 

right of the watermen, exercised through representatives on 

local committees. 

The historical pattern of shell placement will likely 

be institutionalized into VMRC's oyster FMP. Past practices 

may be maintained, with any plantings above the historical 

averages being made in accordance with a linear 

programming model which incorporates scientific information 

on oyster growth in different areas [Thunberg]. If this 

policy is adopted, the rights of watermen to continue to 

have their local grounds shelled would be preserved, while 

the scientific managers at VMRC would have the right to 

decide on the allocation of additional resources devoted to 

the repletion effort. 

8.8.2 Impetus for Change 

Many of the changes in the property rights structure 

came as 

conditions. 

a response to some change in environmental 

Some of the changes in environmental conditions 



though were a function of the existing property rights 

structure. This was the case in the 1920's when each 

governor felt a need to appoint a special commission to 

study options for stopping the nearly continuous decline in 

the oyster fishery since the turn of the century. The cause 

of this decline had been the lack of sufficient constraints 

on entry, effort and harvest practices. The depletion of the 

natural rock by the removal of shell with the oyster crop 

could be offset by the replacement of shell. In the social 

and political setting of the time however, turning the 

natural grounds over to private interests to permit the 

profit maximizing behavior of enterprising individuals to 

decide the level of resources to invest in the repletion of 

the grounds was not a viable option. Instead, the public 

image of the natural rock as a commons required that any 

repleting that was to be done, be done via collective action 

through the auspices of the appropriate state agency. 

Continuing either in their belief that those most involved 

know best, or in appeasing constituents, the lawmakers 

assured the watermen of a role in the placement of shell and 

seed. " 

The discovery of reef shell deposits which could 

provide the state with shell at a lower cost than buying it 

fresh in the market, helped to prompt the intensification of 

shelling in Maryland. This alone would probably have had 

less of an effect on repletion efforts in Virginia because 



of its greater emphasis on production from the private 

grounds. The concurrent devastation of private beds by MSX 

was a greater source of pressure on Virginia fishery 

officials to make a greater effort to improve the 

productiveness of the public grounds •. 

The failure of spat set in the James River in the early 

1960's may have been a side effect of the presence of MSX in 

the lower Bay. It may have destroyed the greater part of the 

brood stock producing the larvae. Whatever its cause, these 

failures added to the pressure for greater collective action 

in the management of Virginia's oyster fishery. New seed 

grounds were needed to supply VMRC's demand for transplants 

and the remaining demand of private planters. New seed beds 

were established in alternative rivers and new rules and 

regulations to control access to and operations on these. 

Once production on the public grounds returned to near 

pre-MSX level, Virginia's interest in repletion began to 

wane. It was renewed again by a second natural disaster, the 

passage of Tropical Storm Agnes. This time the state fishery 

officials responded quickly to the need for collective 

action to prevent serious downturns in production in the 

following years. Repletion efforts re-intensified and the 

officials took responsibility for the restoration of the 

fishery to harvest levels attained before the storm. 

The likelihood of attracting more labor into the 

fishery as the repletion efforts or natural conditions 

increased harvests in the 1960's and early 1970's was abated 
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by increases in gear license fees to fund the repletion 

program. While the gear license fees for oystering continued 

to increases in later years, these changes were not 

sufficient to offset the onset of inflation. From 1966 to 

1986 

$7.50 

the license for a pair of hand tongs increased 

to $10.00, while that for patent tongs doubled 

$17.50 to $35.00. The price index has however more 

doubled over the last 20 years. The current level of 

from 

from 

than 

the 

fees are one again a nominal payment, not an effective 

barrier to entry. 

8.8.3 Adjustment Process 

During this period from 1920 to the present, Maryland's 

watermen, both its shallow water tongers and deep water 

sailing dredgers, maintained their position against the 

growth of private leasing. They continue to see it, or any 

changes, as a threat to their livelihood. When SCUBA divers 

recently began gathering oysters from the public grounds, 

picking them up one by one, th.e traditional watermen quickly 

had legislation sponsored and enacted greatly limiting the 

areas in which this would be allowed. Not desiring to learn 

to use underwater breathing apparatus, the watermen have 

effectively restrained this new harvest method. 

Alford argued that the power of Maryland's watermen was 

based on their disproportionate representation in the 

state's General Assembly. He predicted that following 

reapportionment in 1964, that the greater interest of the 
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state as a whole in its oyster fishery would prevail over 

the parochial interest represented by Tidewater legislators. 

The noticeable lack of any significant change in Maryland 

oyster law fishery management policies indicates that the 

watermen continue to exercise a large degree of influence in 

the state legislature. Governor Hughes' vision of the future 

of the watermen also demonstrates the support they continue 

to enjoy the support of their state government. 

The legislators in both states, though, have often 

complained about the great amount of time taken up in 

meetings of the General Assembly by debate over marginal 

changes in oyster law. Many, especially those from outside 

Tidewater, would prefer to be relieved of this nearly annual 

burden. It has often been stated that the Maryland General 

Assembly has passed more bills relating to the subject of 

oystering than any other. The acts passed in the Virginia 

General Assembly on oystering since 1809 total 750 pages. It 

is no wonder that.each group of legislators would like to 

delegate its decision-making authority to some regulatory 

body in which knowledgeable officials can better assess 

problems as they arise. 

There has been a general trend in American government 

since World War II of a shifting of authority from the 

legislative branch to agencies under the executive branch 

[Lindbloom]. This trend was set by the federal government 

and has since qrown in state qovernment. In 1978, the 

Virginia General Assembly was willing to experiment with the 

-- --··1 



transfer .of regulatory authority with the creation of the 

special management zones completely under the direction of 

VMRC officials, rather than statutory laws. 

The 1984 act providing for the eventual transfer of 

fisheries management policy making to the VMRC 

introduced to Virginia's General Assembly by the 

administration. It had been drafted by officials at 

was 

Robb 

VMRC. 

The floor leaders working towards its passage were both 

members of the Chesapeake Bay Commission. The release of the 

Chesapeake Bay Program Reports and the Commission's 

conference had increased.awareness among state legislators 

that the fishery had to be viewed in its entirety and as 

part of the Bay's ecosystem. The legislators realized that 

they needed to turn their attention away from concern for 

the narrow details of oyster law in Chapter 28 of the code 

of Virginia and broaden their perspective on fishery 

management. With this change in attitude, they were willing 

to replace Chapter 28 with general guidelines for policies, 

leaving the details to professional fishery managers. They 

accepted the argument that fishery management is an ongoing 

process which the legislature cannot adequately address year 

round. Neither do they have the technical and scientific 

information upon which to make decisions. All these reasons 

contributed to the favorable climate in the legislature for 

reform of the oyster laws, 

floor leader in the 

according to Tayloe Murphy, the 

House of Delegates (Personal 

\ 
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communication]. 

Few of the legislators however have any real interest 

in fisheries management, because few have commercial fishing 

interests as a large portion of their constituency. Those 

with no special interest in the fisheries were willing to 

support the floor leaders whom they perceived to be 

knowledgeable about the issue. As in the past, they were 

willing to go along with those they believed represented the 

local interests. 

Under its current commissioner, William Pruitt, VMRC 

has gained the trust of Virginia's watermen as never before. 

He has made the pub~ic hearing process a procedure whereby 

watermen believe.that they can make their feelings known and 

considered. The acquiescence of the watermen to a greater 

degree of scientific management of the fishery is the result 

of VMRC's openness in policy formation. The watermen and 

scientists are better able to come to agree on future 

directions 

important 

for oyster grounds management It is also 

that Mr. Pruitt is a Tangierman. Thus, he in 

familiar with the waterman's problems and way of 

no doubt contributes to the greater respect by 

for VMRC's ability to manage the fishery 

intimately 

life. This 

the watermen 

without destroying their interests. 

Nonetheless the reaction of the watermen to the 1984 

act was mixed. Those watermen who remained opposed to the 

transfer of power were a small group in the decision-making 

process. As the total number of watermen decreases further, 
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they have less political influence. With the organization of 

many other Bay user groups, some with goals conflicting with 

those of the watermen, their influence is also becoming 

relatively small. The inclusion of paragraph four requiring 

that each user group be given fair and equitable 

consideration in policy formation is meant to provide a 

measure of protection for this declining group. 

VMRC has no authority to tackle one of the major 

problems currently facing the Chesapeake Bay oyster fishery 

- the deterioration of water quality. One of the objectives 

of the oyster FMP is for VMRC to work with the State Water 

control Board (SWCB) to address the concerns of watermen and 

fishery managers with water quality. The biological 

relationships between sewage outfall and oysters is already 

well understood. Of greater uncertainty are the effects of 

other matter entering the water column and settling on Bay 

bottom because of human changes in the terrestrial 

environment. The run-off of soil and agricultural chemicals 

from farmland in the Bay's watershed brings the watermen 

into conflict with the farmer. In the conflict with 

industrial polluters and poorly functioning POTW's the 

waterman's cause has been the beneficiary of the efforts of 

others concerned about these sources of pollution. In the 

conflict with the farmers, they are in league with 

recreationists who want a clean looking Bay to sail on and 

swim in. The stance ·taken by the legislators in this 
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conflict has been quite different. Rather than regulate 

agricultural practices to reduce soil erosion and nutrient 

run-off, the Chesapeake Bay initiatives include financial 

incentives for farmers to adopt BMP's. An active program is 

in place to improve water quality in the Rappahannock 

watershed by offering cost-sharing for various conservation 

practices voluntarily implemented by farmers [Kerns, 

personal communication] • ·· 



Chapter Nine 

The Results of a Survey of Virginia's Oyster Harvesters 

9.1 Introduction 

Current Virginia law calls for treating each user group 

with an interest in the Bay's resources fairly and equitably 

in the development of fishery management plans [461 Acts of 

Virginia, 1984]. This was intended as a guarantee to the 

watermen that their historical claim to the natural 

bountifullness of the Bay's marine resources will be 

respected. Neither the oyster resources nor the men who 

follow the water to take them are as plentiful as in past 

years. To learn what they would consider to be the best 

oyster management policies and to draw a socio-economic 

profile of the watermen, a survey of Virginia's licensed 

oyster harvesters was conducted in the Fall of 1985. 

This chapter includes a description of the design and 

implementation of the survey. A socio-economic profile is 

built by first comparing the survey results with known 

characteristics of watermen and with characteristics of 

Virginia's population. Then, ties to their community and 

amongst· themselves are assessed since it has been argued 

that watermen have a strong preference for remaining in 

their Bayside villages, but that as workers, they prefer to 

be free and independent. The importance of the harvest of 

oysters from the public and leased grounds to the income of 

watermen is also assessed. The right to be included in the 
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user group may no longer have much' value because of the 

price/cost squeeze in the hand tong fishery. 

The involvement of watermen in the future evolution of 

property rights to the oyster grounds, and their cooperation 

with the resulting rules governing access and operations 

depend upon their preferences and efforts by fishery 

managers to make these rules known. The survey presented the 

watermen with six policy options for increasing the 

production of oysters in Virginia and asked them to rank the 

three they most favored. The responses to this and several 

other questions provide a context ih which to speculate on 

the future of the fishery in the next chapter. 

Using data from the survey, an exercise in assessing 

the relative values of labor factor rents and worker 

satisfaction is conducted in section twelve of this chapter. 

This involves empiricising the expanded theoretical model of 

a fishery presented in Chapter Five. Finally, some 

conclusions which follow immediately from the results of the 

survey are made. 

9.2 The Sample 

VMRC provided a computerized listing of all those 

holding fishing gear licenses in 1982. That year there were 

2003 licenses issued for taking oysters by hand or hand, 

tong, 387 for oyster patent tongs and 149 for oyster 

dredges. While it would have been preferable to survey all 

those holding an oyster gear license, it was decided to 

reduce the expense and burden of the task by contacting only 
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one-half of the licensed hand tongers. A random sample of 

one-half of all those with a license to take oysters by hand 

or hand tong was drawn using the PROC UNIVARIATE procedure 

·in SAS. 

All those with patent tong and dredge licenses were 

included in the survey. There is some overlapping of names 

among the three groups because some individuals hold a 

license for more than one type of oyster gear. No effort was 

made to delete repetitions because of the small number 

appearing 

the total 

to hold more than one license. Only a percent of 

held two different licenses, and only a 
individuals held all three types. 

After making deletions for improperly entered names and 

addresses, the total number in the survey sample was 1421. 

This is 61 percent of the total number of different entries 

among licensed watermen. 

9.3 The Questionnaire. 

The survey questionnaire included only 22 questions. 

The format and content were designed in accordance with 

suggestion in Dillman. An attempt was made to word the 

questions so ti:iat they would be easily understood by the 

watermen. The overall length was kept short so that it would 

not take much more than ten minutes to complete. 

The questionnaire was pre-tested by asking watermen at 

docks at Hampton Roads and Severn to fill it out in the 

presence of the investigator. This way any problems they 



might have in answering the questions could be communicated 

immediately• Also the questionnaire was reviewed by several 

processors and marine extension agents. The feedback from 

this process was used to improve the wording of the proposed 

questions. 

Questions relating to socio-economic characteristics 

were placed at the end of the survey. Those dealing· with 

policy and productivity that would be of greater interest to 

the watermen were on the first two pages. 

to get and retain their interest in 

questionnaire. 

This was intended 

completing the 

TWO different cover illustrations were used. Tbose 

chosen from the list of hand tongers rec.eived a 

questionnaire with a sketch of a hand tonger at work on ·the 

cover. Those on the patent tong and dredqe license lists 

were sent one with a cover depictinq oys-t::er bottom. It was 

felt that a picture of a hand tonger would help maximize the 

response from hand tonqers, but had the possibility of 

antagonizing those who did not hand tonq. The last page o.f 

the booklet was reserved for any written comments the 

waterman might care to contribute. 

9.4 Implementation of the survey 

The questionnaire was mailed along with a cover letter 

and a business reply envelope on August 15, 1985. The 

mailinq 

Dillman. 

Watermen, 

procedure used was also based on suqqestions in 

As an inducement to responding, a copy of the book 

by John Whitehead,·was to be given away to one of 
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the respondents who returned a fully completed 

questionnaire. This is a recently released collection of 

full color photographs of Chesapeake Bay watermen. 

Ten days after the first mailing a reminder post-card 

was sent. This thanked those who had already returned the 

questionnaire and asked those who had not yet done so, to 

return it that day. It also promised that another would be 

sent if the original was misplaced or never received. 

Only 78 of the original mailings were returned as 

undeliverable by the post office. This is 5.5 percent of the 

total, a rather low level (Dillman] which attests to the 

stability of the watermen as a group. 

By the end of one month 286 questionnaires had been 

returned. Those who had not yet responded received a third 

mailing. This included a revised cover letter, another copy 

of the questionnaire and another reply envelope. There were 

140 responses to this follow-up, the cut-off date at the end 

of October. 

The total number of responses is 427. This is 30 

percent of the original sample. It represents 18 percent of 

the 2320 licensed oyster harvesters. Thus it is a 

substantial portion of the total population. This was a very 

pleasing response rate. Given the lower than average 

education and great sense of independence of waterinen this 

was the highest rate expected. When classified according to 

which gear license list they were chosen, the response rates 
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27.7 percent for those from the hand tonger 

percent for those on the patent tonger 

license lists. 

list, and 

and dredge 

9.5 Comparison of Survey Data With Known Characteristics 

of the Population 

To assess the representativeness of the.survey results 

they can be compared to two characteristics of the 

population of licensed oyster harvesters. One basis for 

comparison is licenses held. Table 9.1 shows the response to 

the first question concerning currently held licenses. It 

gives the percentage of all respondents holding each type of 

gear license. The results indicate the multi-species nature 

of the work. Most hold some type of license ·for crabbing 

which they would do primarily in the spring and summer. 

Finfishing, done primarily in the spring is kept as an 

option by many. Few have an interest in clamming. 

In Table 9.2 a comparison is make on the basis of 

oyster gear licenses held. While all those surveyed had 

licenses in 1982, 13.4 no longer held an oyster license at 

the time of the survey, and 7 percent no longer held any 

type of gear license. Of all respondents, those holding only 

a license for hand tonging are a much smaller percent of the 

total than for the 1982 population. There was a greater 

response from those holding patent tong, dredge or multiple 

licenses than in the population. This either represents a 

bias in the response or a shift in gear use in the last 

three years. Unfortunately more recent data on the issuance 
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TABLE 9.1 

GEAR LICENSES 

Q-1 Which of the following types of fishing gear do you 
have a license for? 

GEAR TYPE Percent of respondents licensed 

OYSTERS BY HAND OR HAND TONGS 66 

OYSTER PATENT TONGS 30 

OYSTER DREDGE 25 

CRAB (ANY TYPE) 54 

CLAM (ANY TYPE) 14 

FINFISH {ANY TYPE) 25 

NO LONGER HAVE ANY FISHING LICENSE 7 
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TABLE 9.2 

A Comparison of Population and Response Data 

on License Holdings 

Licenses Held 

Hand tong only 

Hand tong and Patent tong 

Hand tong and Dredge 

'Patent tong only 

Patent tong and Dredge 

Dredge only 

All three 

Percent in 

Population 

N=2320 

77.4 

5.9 

2.6 

10.2 

0.3 

3.2 

0.3 

Survey 

N=427 

38.3 

10.0 

12.4 

12. 7 

3.5 

5.9 

3.8 



360 

of gear licenses is not yet available •. 

A second basis for .comparison is county of residence. 

The responses to the survey questions are shown in Table 

9.3. These are broken down by gear license for comparison 

with the population in Table 9.4. In this comparison the 

survey results correspond well with the population data. 

This suggests that the survey results are geographically 

representative of all types of license holders. As should be 

expected, most of the dredgers live in Accomac County near 

the special VMRC management zones where dredging is 

permitted. 

9.6 Comparison of survey Data with Virginia Census Data 

The survey respondents can be compared to other 

Virginians using 1980 Census data on the basis of age, 

educational attainment and race. The responses to Question 

20 are shown in Table 9.5. Also shown are the age 

distributions for all males in the Virginia work force and 

for construction workers in the state. Construction workers 

were chosen for comparisons because this is an occupation 

similar to oystering in its physical demands and exposure to 

climate. ·construction work has previously been shown to be 

the type of work watermen most often look for and feel best 

suited to if not fishing [Marasco]. Here it is seen that 

watermen are an older group. Only a small percentage are 

under 30, whereas the 20 to 29 age group is the largest 

among construction workers. There are a good number of men 

over 65 who held a license in 1982. 



TABLE 9.3 

Q-18 In what county or city of Virginia do you live? 

COUNTY OF RESIDENCE 

COUNTY PERCENT OF RESPONDENTS 
-----------------------------------------------------------
ACCOMAC 28 

LANCASTER 16 

YORK 12 

NORTHUMBERLAND 10.8 

MIDDLESEX 7.7 

MATTHEWS 6.5 

NORTHAMPTON 5.5 

ALL OTHERS < 5 PERCENT EACH 



COUNTY 

PERCENT 

TABLE 9.4 

COMPARISON OF SURVEY RESULTS TO COUNTY OF ALL LICENSED OYSTERMEN 
BY GEAR TYPE 

HAND TONGERS PATENT TONGERS 

ALL 
LICENSE 
HOLDERS 

RESPONDENTS ALL RESPONDENTS 
LICENSE 
HOLDERS 

DREDGERS 

ALL 
LICENSE 
HOLDERS 

RESPONDENTS 

------------------------------------~--~~--------~-----------------~--------------

ACCOMAC 25 30 86 54 

GLOUCESTER 13 8 12 10 0 2 

ISLE OF WIGHT 2 2 

LANCASTER 9 12 46 44 1 9 

MATTHEWS 4 5 10 6 0 3 

MIDDLESEX 5 8 16 16 1 6 

NORTHAMPTON 13 8 0 5 

NORTHUMBERLAND 7 11 9 13 10 14 

WESTMORELAND 5 5 1 1 

YORK 6 4 

VJ 

"' N 



TABLE 9.5 

AGE 

Q-20 What is your age? 

AGE CATEGORY SURVEY ALL VIRGINIA VIRGINIA 
MALES IN CONSTRUCTION 
WORK FORCE WORKERS 

YEARS PERCENT 
---------------------~--------------------------------

LESS THAN 20 1.0 6.0 4.3 

20 TO 24 4.3 12.7 15.7 

25 TO 29 7.9 14.3 17.2 

30 TO 34 11.0 14.3 14.0 

35 TO 44 19.3 21.0 20.7 

45 TO 54 19.l 17.0 15.5 

55 TO 59 11.9 7.1 6.5 

60 TO 64 11.7 4.4 4.0 

65 AND OVER 13.8 3.0 2.0 
------------------------------------------------------
MEDIANS 47 36.l 34.6 



These survey results can also be compared to 

demographic statistics reported in the 1974-75 and 1976-77 

VMRC Reports. In 1985, 13.3 percent of the respondents were 

under 30. In 1974 those under 30 were 23.9 percent of the 

oyster fishery work force, and were 30.5 p.ercent in 1936. 

This ·distribution demonstrates an aging of the work force. 

The median age reported for 1976 however was also 47 years. 

The number who were 35 years ten years ago then is probably 

similar to the number now in the 36 to 44 year bracket. The 

number in retirement or who have left the fishery has then 

been balanced by the lack of recruitment in the youngest age 

brackets, ·leaving the median age unchanged. 

The dis'tribution of licenses held is reported for each 

of the age groups in Table 9.6. For each of the gear types 

the percentage among the young holding a license is greater 

than that for the older group. For oyster dredging and 

clamming, the difference between younq and old · is 

statistically significant at the .OS level. All this· 

supports earlier contentions that there are not many young 

pe·ople in the oyster fishery [JLARC 1983]. 

In Table 9.7, the highest level of education attained 

for both watermen and their spouses are shown.. The women are 

much better educated, over half havinq g:rad"Q.ated high 

school. Yet half of the watermen never finished high school. 

The wives compare favorably with all Virginians. While the 

number of watenen who have only finished high school is the 

same as for all Virginians it. is less.than for· construction 



TABLE 9.6 

GEAR LICENSES BY AGE GROUP 

Q-1 Which of the following types of fishing gear do you 
have a license for? 

GEAR TYPE Percent of those respondents 

less than 
47 years 
of age 

47 years 
or more 
of age 

-----------------------------------~-----------------------

OYSTERS BY HAND OR HAND TONGS 67.3 62.4 

OYSTER PATENT TONGS 30.7 29.3 

OYSTER DREDGE 30.2 21.6 

CRAB (ANY TYPE) 54.6 50.9 

CLAM (ANY TYPE) 18.5 9.6 

FINFISH (ANY TYPE) 26.8 26.l 

NO LONGER HAVE ANY FISHING LICENSE 7.3 5.7 



TABLE 9.7 

EDUCATIONAL ATTA!NMENT 

Q-21 What are the hiqhest levels of education that you and your spouse have 
completed? 

LEVEL OF EDUCATION RESPONDENTS SPOUSES ALL VIRGINIANS 

PERCENT 
. . 

MALES IN 
CONSTRUCTION 
TRADES 

--------------------------~--------------------------~---------~------------~-~--------

LESS THAN HIGH SCHOOL 50 23 40 45.0 

COMPLETED HIGH SCHOOL 29 44 29.2 38.6 

VOCATIONAL TRAINING 7 4 

SOME COLLEGE 7 10 15.3 11.8 

COMPLETED COLLEGE 5 5 15.6 4.6 

w 
"' "' 
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workers and a higher percent have less than a high school 

education. Few watermen have gone on to college, while the 

state as a whole includes many well-educated citizens. 

When watermen are divided into two age groups, as in 

Table 9.8, the younger group is seen to be quite similar in 

education to the construction workers. As might be expected, 

it is the older watermen who have fewer years of formal 

schooling. The chi-square statistic for a difference in 

educational levels between the young and old groups is 

significant at the .0016 level. 

In Table 9.9, 

group is shown. 

the racial compbsition of the respondent 

The . survey results indicate that most 

watermen are white, tho:Ugh there is a strong public 

perception that many of Virqinia's blacks still follow the 

water. If this is true then the survey results are biased. 

Compared to all Virginians over 19 years of age, the 

respondent group includes a slightly larger percentage of 

whites. Micro census data of all fishermen in Virginia 

identifies 71 percent as white [U.S. Bureau of the Census]. 

This however would include the work force of the menhaden 

fishery which is almost exclusively black. 

9.7 _Community Ties 

Table 9. lo·. shows that most oystermen have roots in the 

community where they now live. It indicates that few people 

enter the fishery from communities outside of Tidewater and 

the Eastern Shore counties. Those currently involved in the 

fisheries show a preference for remaining in their native 



TABLE 9.8 

EDUCATIONAL ATTAINMENT BY AGE GROUP 

Q-21 What are the highest levels of education that you and your spouse have 
completed? 

LEVEL OF EDUCATION 
OF OYSTERMEN 

AMONG THOSE 
LESS THAN 
47 YEARS 
OF AGE 

AMONG THOSE 
47 YEARS 
OR MORE 

PERCENT 

MALES IN 
CONSTRUCTION 
TRADES 

-------------------------~--------------~----------------------------

LESS THAN HIGH SCHOOL 44.0 56.7 45.0 

COMPLETED HIGH SCHOOL 29.0 29.5 38.6 

VOCATIONAL TRAINING 9.5 4.6 

SOME COLLEGE 12.0 3.2 11.8 

COMPLETED COLLEGE 5.0 4.1 4.6 



TABLE 9.9 

RACE 

Q-22 Which of the follwing best describes your ethnic or 
racial identification? 

PERCENT OF 

RESPONDENTS VIRGINIANS OVER 
19 YEARS OF AGE 

WHITE 90.5 82.4 

BLACK 7.5 17.6 

NATIVE AMERICAN 1 

ASIAN 0 

OTHER 0 
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TABLE 9.10 

YEARS OF RESIDENCE 

Q-19 How many years have you lived in this county? 

YEARS PERCENT OF RESPONDENTS 

< 10 6.7 

10 - 19 5.2 

20 - 29 14.2 

30 - 39 21. 3 

40 - 49 19.3 

> 50 33.3 
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communities. Despite the rise and fall of the various Bay 

fisheries, they have chosen to stay, following the water 

when they can make a living at it. 

The independent character of the watermen, their 

unwillingness to work co-operatively is indicated in the 

results of question 8 shown in Table 9.11. Two-thirds of the 

respondents do not .belong to any of the watermen's 

associations. The Northern Neck Association has had a series 

of dedicated leaders in the last few years. Its members 

broke away from what then became the Lower Chesapeake group 

because of differences over dredging James River seed 

(Jenkins, personal communication]. This would have allowed 

VMR<!! to transplant more seed onto grounds around the 

northern neck of Virginia, but it would have reduced tlie 

derived demand for the labor of the James River seed hand 

tongers. The Eastern Shore Association includ~~<~angiermen 

who rely upon the fisheries as their sole source of income 

and thereby might be expected to take a somewhat greater 

interest in the organizing. 

The results of question 9, also shown in Table 9.11 

indicate that those who do belong to an association are 

satisfied with the work of their leadership. 

There is no statistically significant difference for 

association membership or leadership satisfaction between 

those below and those above the median age. 

9.8 Sources of Income 

The respondents were asked to identify the sources of 
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TABLE 9.11 

ASSOCIATION MEMBERSHIP 

Q-8 What waterman's associations do you belong to? 

ASSOCIATION 

VIRGINIA WATERMAN'S 
NORTHERN NECK 

VIRGINIA WATERMAN'S 
LOWER CHESAPEAKE AND TRIBUTARIES 

WORKING WATERMAN'S 
WESTERN SHORE 

WORKING WATERMAN'S 
EASTERN SHORE 

WORKING WATERMAN'S 
MIDDLE PENISULA 

OTHER 

NONE 

PERCENT OF RESPONDENTS 

15.6 

2.3 

1.8 

11.4 

l.5 

2.3 

67.0 
--~··-------------------------.-- ... --·------------;---·-·-------------

Q-9 Do you feel that the leaders of your waterman's 
association adequately represent your views? 

PERCENT BELONGING TO AN ASSOCIATION 

YES 70 

NO 30 
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their 

hoped 

income in question 12 shown in Table 9.12. It was 

that by asking for percentages rather than dollar 

figures a higher response rate would be elicited. This 

wording appears to require that the respondents calculate 

percentages, which may make it too much trouble to answer. 

It also gives the respondents the option of simply making 

rough estimates, precluding the need to recall exact dollar 

amounts or make calculation. It is usually difficult to get 

a good response to questions concerning personal income in 

any survey. In this case only 367 respondents, 85 percent of 

the total, provided answers. 

From the responses given, it is possible to assess the 

importance of income from oystering to a waterman's total 

income. It at first appears that income from oystering is 

fairly evenly divided among the three gear types. Taking 

oyster by hand is practiced only on the seaside of the 

Eastern Shore. It may be that respondents were not very 

careful in marking the questionnaire and included income 

from hand tonging in this category. Since only one license 

is needed for taking oyster by hand or hand tong, it is not 

possible to cross check this with the response to question 1 

on license gear. However, some of those reporting income 

from taking oysters by hand did not reside in the Eastern 

Shore counties, which makes the responses suspect. 

About 30 percent of total income is earned by 

participating in the oyster fishery. Half of this comes from 

working in the traditional ways practiced even by the 
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TABLE 9.12 

SOURCES OF INCOME 

Q-12 What are the percentages of your and your spouse's 
combined income from the following sources? 

SOURCE OF INCOME AVERAGE· 
PERCENTAGE 

TOTAL ALL 
OYSTER ---------------------------------·--... -----------------------------

TAKING OYSTERS BY HAND 

HAND TONGING FOR OYSTERS 

PATENT TONGING FOR OYSTERS 

DREDGING FOR OYSTERS 

CRABBING 

OTHER FISHING 

SEAFOOD PROCESSING 

RETIREMENT BENEFITS 

ALL OTHER SOURCES 
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Indians and earliest white settlers, taking by hand and hand 

tong. The other half of oyster income is earned using more 

capital intensive gear. The potential bias in favor of 

licensed patent tongers and dredgers may have biased this 

division. 

Crabbing is nearly as an important source of income as 

is oystering for the respondents. Along with finfishing and 

clamming, the capture of other species of seafood accounts 

for a slightly greater percentage of total income than does 

oystering. Thus, oystermen are dependent upon several of the 

Bay fisheries for their livelihood. Few of them seem to work 

on shore in the processing of the catch •. Oyster shucking and 

crab picking primarily employ black females. Off-water work 

generates only a small percentage of the oysterman's income. 

Given the opportunity, it appears that they will allocate 

their effort to t~e Chesapeake Bay fisheries. This is just 

as true for the young as the old, for there are no 

statistically siqnif icant differences in income sources 

between the two age groups. 

Question 14 asking the respondents to specify the type 

of off-water work he is most often employed at was left 

open-ended. The responses were later categorized as reported 

in Table 9.13. As expected, the most common alternative 

employment is in the construction trades. Very few of the 

respondents are actively engaged in on-land farming. Given 

the importance of agriculture, especially fruit and 

vegetable truck farms on the Eastern Shore, this might have 



TABLE 9.13 

OFF-WATER EMPLOYEMNT 

Q-14 What is the type--of work you most often do when not 
f ishinq? (Please specify) 

TYPE OF WORK PERCENT OF RESPONDENTS -----------------·-----,--------·----------------------------·---
CARPENTARY 8.2 

RETIRED 7.4 

. FARMING 4.0 

MECHANIC 2.9 

BOATYARD 2.3 

TRUCK DRIVER 1.2 

MANUFACTURING 1.2 

UNION LABORER 1.0 

ALL OTHER 9.8 

NO OTHER WORK 62.0 
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been expected to be more important. As noted even 100 years 

ago by Ingersoll though, while the watermen may plant a 

sizable garden for themselves, they did not farm 

commercially or care to work as farm laborers. Only the 

captains of the dredge vessel~ were likely to also manage 

their own farm. 

Nearly two-thirds .of all respondents either did not 

provide any answer or specified some type of fishing other 

than oystering. For Tangiermen, who are an important part of 

the total number of oystermen, there are no alternative 

sources of employment on their island. Nearly all working 

males there are dependent upon fishing for their entire 

means of support. 

Income earned by oystering is not necessarily entirely 

the product of working the public grounds. Part of the total 

could also be from one's own leased grounds or by working 

grounds leased by others. The number of those with licenses 

to work the public grounds also holding leases for private 

planting is another indication of a potential source of 

income other than the public fishery. The results of 

questions addressing these issues are shown in Table 9.14. A 

substantial portion of the respondents do hold a lease which 

would permit them to cultivate oysters, if environmental and 

market conditions so encouraged them. Only half of these 

however appear to plant their grounds to supplement their 

income. on average, the income earned from planting is a 

very small percentage of the total for those who undertake 
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TABLE 9.14 

PRIVATE PRODUCTION 

Q-15 Do you lease any private grounds for growing oysters? 

PERCENT 

YES 25 

NO 75 

--------------------~----------------~-·-.- .. ,--~-------·-·------
Q-16 How much, if any of your income comes from working your 
own leased grounds? 

AVERAGE PERCENTAGE 3 

PERCENT WITH INCOME·> O 13 

-----------------------------------------------------------
Q-17 How much, if any, of your income comes from working 
oyster grounds leased by others? 

AVERAGE PERCENTAGE 3 

PERCENT WITH INCOME > 0 15 
------------------------------------------------------------
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it. There is no statistically discernible difference in 

involvement in planting between the young and the old. 

Private planters employ watermen to harvest their beds. 

This is often done by paying a pre-determined price for each 

bushel taken. In April 1985 this was about $4.00 a bushel, 

while oysters in general sold for about $13.00 a bushel. 

This $4.00 then can be accounted the return to the variable 

cost of labor and capital, if the watermen uses his own boat 

and gear. Given the depressed state of private planting in 

Virginia, it is not too surprising that not many watermen 

derive any income from working for planters, or that as a 

percentage of the total, this adds little to their income. 

Is the average waterman's apparent preference for 

following the water over other forms of employment due in 

part to his perception that there are few other employment 

opportunities for him any ways? Does he feel that the 

opportunity cost of being a waterman is less than his 

current income? This is answered in the responses to 

question 11 shown in Table 9.15. Most do believe that they 

could earn more income working outside. the fishery. Yet most 

of these remain dependent upon their ability to make money 

in the various fisheries. As one indication of the 

importance of what has been termed "worker satisfaction 

bonus" (WSB) [L. Anderson 1980] to Virginia's watermen, the 

question was directly put to them in the form of question 

10. To establish a context for this question a short 

paragraph essentially defining what may be important 
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TABLE 9.15 

WORKER SATISFACTION 

It has been suggested that watermen enjoy non-cash rewards 
from fishing that are not available in other jobs. These may 
include the freedom of working for one's sel'f, the enjoyment 
of working outdoors and pride in continuing a family 
tradition, among others. 

Q-10 Are these kind of benefits important to you as a working 
waterman? 

PERCENT 

YES 83 

NO 7 
------~----------------------~------------------------------

Q-11 Do you believe that you could earn more money working 
at a job other than fishing? 

PERCENT 

YES 58 

NO 36 
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characteristics associated with WSB preceded it. These 

values were identified by Bundy and Williams as being 

important to Maryland w~termen. They appear to be also of 

great importance to Virginia's. They are just as important 

to those below the median age as to those above it. 

9.9 Dissemination of Information 

several questions of particular interest to VMRC 

officials concerning communication channels with and 

watermen were included in the survey. A question 

among 

asking 

about periodicals received by the respondents at his home, 

therefore readily available to him, provided two examples 

and left space of three responses. Table 9.16 shows the 

total number who.listed each of the periodicals. The most 

popularly received, National Fisherman, is a trade journal 

for all types of commercial fishermen, therefore, it does 

not focus on current issues in the management of the Bay 

fisheries. The conune:i::cial Fishing Newsletter, published by 

VIMS, and the Watermen's Gazette of the Maryland Watermen's 

Association were the two most popularly received periodicals 

which address the specific concerns of Bay watermen. 

Few received VMRC's Bulletin. As shown in Table 9.17, 

not many respondents were aware that VMRC is developing an 

FMP for the oyster fishery or that an advisory committee, 

including ·working watermen, .. was involved in the process of 

formulation oyster grounds management policy. An attempt to 

increase the waterman's awareness of this process was made 

in the publication of two articles in Commercial Fishing 
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TABLE 9.16 

PERIODICALS RECEIVED 

Q-7 What, if any, magazines, newletters, and newspapers 
devoted to fishing topics do you receive at your home, for 
example, National Fisherman, Commercial Fishing Newletter? 

MAGAZINE NUMBER OF RESPONDENTS RECEIVING 
-----------------------------------------------------------
NATIONAL FISHERMAN 88 

FISH BOAT 38 

COMMERCIAL FISHING 38 

FISHING GAZETTE 28 

WATERMAN'S GAZETTE 16 

MARINE RESOURCES BULLETIN 11 
------------------------------------------------------------



TABLE 9.17 

AWARENESS OF FISHERY MANAGEMENT PLANS 

Q-5 Are you aware that the Marine Resources Commission is 
currently preparing a fishery management plan for the oyster 
fishery? 

PERCENT 

YES 23 

NO 75 

-------------------------------------------------------~--------

Q-6 Are you aware that there is a citizen's committee, the 
Fishery Management Advisory ColJUllittee, which helps the 
Marine Resources Commission develop the fishery management 
plans? 

PERCENT 

YES 30 

NO 67 



Newsletter by Paul Anninos of VMB.C in 1984. Since it appears 

that this is not widely circulated among the oystermen, 

.. other vehicles of communication between them and the newly 

empowered scientific managers will need to be used to 

promote mutual co-operation. 

9.10 Views on the Fishery and Its Management 

The Chesapeake Bay program studies and Virginia's 

package of Chesapeake Bay initiatives indicate the concern 

of the general public. with water quality in the Bay. 

Question 3 in the survey W'?-S designed to find out how much 

the oystermen blame the degradation of water quality for 

problems in the oyster industry. The results in Table 9.18 

show that they believe pollution to be the main cause of the 

decreasing harvest of oysters in the last few years. They 

were also given the opportunity of placing the blame on 

their own behavior in overharvestinq and breaking the law, 

but they see pollution from both urban and rural sources as 

a much greater problem. The major cause specified under the 

other category was the failure of VMRC to sufficiently 

replete the public grounds. 

These responses indicate that the oystermen definitely 

see themselves in conflict with farmers in the Bay's 

watershed. Since this attitude was expected, the survey 

included a follow-up question asking thelJl to choose between 

three policy options for controlling agricultural runoff. 

While the General Assembly has chosen to offer financial 

incentives ·to encourage BMP's by Virginia farmers, the 



TABLE 9.18 

CAUSES OF DECLINE IN OYSTER HARVESTS 

Q-3 We would like to know what factors you believe have contributed most to the 
fall in Virginia's oyster harvest in the 1980 1s. How would you rank the 
following possible causes listed below in terms of their importance to the 
fall in oyster harvests? 

CAUSE MOST 
IMPORTANT 

SECOND MOST 
IMPORTANT 

THIRD MOST 
IMPORTANT 

PERCENT 

TOTAL 
TOP 

THREE 

--------------------------------------------------------~-------------------------

POLLUTION FROM CITIES 34 25 12 71 
AND INDUSTRY 

RUNOFF OF POLLUTION 30 33 11 74 
FROM FARMLAND 

OVERHARVESTING OF OYSTERS 15 13 20 48 

LACK OF LAW ENFORCEMENT 11 12 16 39 

OTHER 8 3 11 22 

\JJ 
co 
Vl 
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watermen opted for requlatinq farm practices, as indicated 

in Table 9.19. Many respondents added written comments 

blaminq the application of pesticides on riparian farmland 

for oyster kills in their waters·. Their anqer with farmers 

for increasinq the use of aqriculttiral chemicals on land 

borderinq the waters in which they oyster is apparent in 

these written comments. 

What would the watermen most like the VMRC to emphasize 

in the oyster FMP to increase the production of oysters? Six 

policy options were listed in question 2. These reflect the 

recommendations .in the 1983 JLARC report. The respondents· 

were asked to rank their three most favored policies. Their 

answers and summary fiqures are shown in Table 9.20. The 

first, and most popular policy, is the shell plantinq 

repletion proqram. Historically, this is the policy best 

known to watermen and the most under their control. 

The second policy option concerns expansion of the 

past policy of establishinq new seed producinq qrounds so· 

that there will be a greater supply of seed available for 

VMRC to transplant in the watermen's local waters. This was 

the most popular second choice of the resP,ondents. It also 

had the second hiqhest number of total responses in all 

three ranks. The third policy option is also one which would 

make it possible for VMRC to transplant more seed oysters. 

Dredqinq would drastically reduc;:e the co.st of a bushel of 

seed oysters. While hand tonqed James River seed sells for 

$2.50 to $3.00 a bushel, seed is dredqed in the Potomac 



TABLE 9.19 

POLLUTION .CONTROL POLICIES 

Q-4 It is widely believed that the runoff of soil and 
fertilizers from farmland ·has been hurting the natural 
reproduction of oysters. How would you most prefer to see 
the runoff from farmland reduced? 

REGULATIONS REQUIRING FARMERS 
TO CONTROL RUNOFF 

TAXES ON THE US.E OF FERTILIZERS 
TO DISCOURAGE THEIR USE 

PAYMENTS TO ,ARMERS TO ENCOURAGE 
SOIL CONSERVATION PRACTICES 

PERCENT 

77 

6 

10 



TABLE 9.20 

POLICY PREFERENCES, ALL RESPONDENTS 

Q-2 We would like your opinion on policies which might increase the harvest of oysters in 
Virginia. Of the six policies listed, which three do you most favor? 

POLICY 

PLANT OYSTER SHELLS ON THE 
BAYLOR (PUBLIC) GROUNDS TO 
INCREASE SHELL STRIKE 

ESTABLISH MORE SEED PRODUCING 
AREAS LIKE THOSE IN THE GREAT 
WICOMICO AND PIANKATANK RIVERS 
FOR TRANSPLANTING SEED OYSTERS 
TO THE BAYLoR (PUBLIC) GROUNDS 

LET THE MARINE RESOURCES 
COMMISSION CONTRACT WITH WATERMEN 
TO DREDGE THE PUBLIC SEED AREAS 
FOR TRANS-PLANTING SEED OYSTERS 
TO THE BAYLOR (PUBLIC) GROUNDS 

INCREASE THE NUMBER OF AREAS 
WHERE DREDGING FOR MARKET 
OYSTERS IS ALLOWED ON THE 
BAYLOR (PUBLIC) GROUNDS 

OPEN UP THE UNPRODUCTIVE 
AREAS OF.THE BAYLOR (PUBLIC) 
GROUNDS TO PRIVATE LEASING 

TRANSFER THE POWER TO REGULATE 
THE SEASON, CATCH LIMITS AND 
GEAR USE FROM THE GENERAL 
ASSEMBLY TO THE·MARINE 
RESOURCES COMMISSION 

MOST 
FAVORED 

49.9 

29.6 

10.2 

3.8 

1.4 

3.3 

SECOND MOST 
FAVORED 

THIRD MOST 
FAVORED 

PERCENT 

18.4 11.6 

34.1 10.2 

21.1 21.3 

8.2 9.5 

3.3 

7.1 23.2 

TOTAL IN 
TOP THREE 

79.9 

73.9 

52.6 

21.5 

8.9 

33.6 

w 
00 
00 



River at a cost of only $0.50 a bushel [Thunberg]. This was 

popular both as a second and third choice, ranking third in 

total number of responses. 

The last three policy options are more untraditional 

than the first three. The fourth policy would expand the 

area of public grounds where dredging for market oysters is 

permitted beyond the special management areas already under 

VMRC supervision. Even though one-fourth of the respondents 

hold dredge licenses, few seemed to be in favor of this 

policy. This could be because watermen continue to feel that 

dredging should not be permitted in waters where tongers are 

able to work. They may also want to protect the tongers from 

competition with increased-harvest that are the product of 

dredging even if done in deep waters. 

The watermen continue to be unalterably against making 

any of the 243,000 acres of traditionally public grounds 

open to private leasing. Even the qualified suggestion that 

only unproductive, barren public grounds be opened up to 

leasing is opposed. Yet if private production is to ever 

again be as important in Virginia as before MSX, the General 

Assembly will need to change the status of grounds in areas 

less prone to MSX mortality. There seems to be little 

support for this policy outside the scientific community. 

A procedure for adoption of the last policy option 

given is already set in law. Nonetheless, it is of interest 

to know how watermen now feel about the transfer of 

authority from the Gener.al Assembly, where they have in the 
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past been quite influential, to scientific managers. This 
I 

was the most popular third alternative. This indicates that 

the watermen are now more willing to trust VMRC to regulate 

the oyster fishery in a way which protects their interests. 

9.11 Differences in Policy Preferences among Respondents 

The survey data was analyzed to see if any 

characteristic differences are associated with policy 

rankings. Specifically, this would help identify the type of 

waterman who is willing to accept new management policies. 

Cross-tabulations were done for comparisons of policy 

preferences based on age, association membership, leasing, 

holding of a dredge license and residence in Ac.comae County. 

No apparent differences are found in preferences 

between those who belong to a watermen's association and 

those who do not. The preferences for those below and those 

above the median age are shown in Tables 9.21 and 9.22. 

Oystermen less than 47 years of age appear to be more 

favorably inclined to increased dredging for market oyster 

on public grounds, however this difference is not 

statistically significant even at the .10 level. 

It might be expected that those already holding a lease 

would be more in favor of opening up unproductive Baylor 

grourid to further leasing. Preferences for all the policy 

options for those indicating that they lease and those not 

leasing are shown in Tables 9.23 and 9.24. Nearly twice as 

many of the leaseholders included the policy option of 



TABLE 9.21 

POLICY PREFERENCES, WATERMEN LESS THAN 47 YEARS OF AGE 

Q-2 We would like your opinion on policies which might increase the harvest of oysters in 
Virginia. Of the six policies listed, which three do you most favor? 

POLICY MOST. 
FAVORED 

SECOND MOST 
FAVORED 

THIRD MOST 
FAVORED 

P!RCENT 

TOTAL IN 
TOP THREE 

------------------------------------------------------------------------------------------------
PLANT OYSTER SHELLS ON THE 
BAYLOR (PUBLIC) GROUNDS TO 
INCREASE SHELL STRIKE 

ESTABLISH MORE SEED PRODUCING 
AREAS LIKE THOSE IN THE GREAT 
WICOMICO AND PIANl<ATANK RIVERs 
FOR TRANSPLANTING SEED OYSTERS 
TO THE BAYLOR (PUBLIC) GROUNDS 

LET THE MARINE RESOURCES 
COMMISSION CONTRACT WITH WATERMEN 
TO DREDGE THE PUBLIC SEED AREAs 
FOR TRANS-PLANTING SEED OYSTERS 
TO THE BAYLOR (PUBLIC) GROUNDS 

INcREASE THE HUMBER OF AREAS 
WHERE DREDGING FOR MARKET 
OYSTERS IS ALLOWED ON THE 
BAYLOR (PUBLIC) GROUNDS 

OPEN UP THE UNPRODUCTIVE 
AREAS OF THE BAYLOR (PUBLIC) 
GROUNDS TO PRIVATE LEASING 

TRANSFER THE POWER TO REGULATE 
THE SEASON, CATCH LIMITS AND 
GEAR USE FROM THE GENERAL 
ASSEMBLY TO THE MARINE 
RESOURCES COMMISSION 

41.9 

34.6 

11.7 

4.9 

1.4 

3.9 

22.9 15.6 80.4 

29.3 12.2 76.l 

20.5 23.4 55.6' 

10.2 9.8 24.9 

3.9 3.9 9.2 

7.8 23.4 35.3 

\JJ 
l..O 



TABLE 9.22 

POLICY PREFERENCES, WATERMEN 47 OR MORE YEARS OF AGE 

Q-2 We would like your opinion on policies which might increase the harvest of oysters in 
Virginia. Of the six policies listed, which three do you most favor? 

POLICY MOST 
FAVORED 

SECOND MOST 
FAVORED 

THIRD MOST 
FAVORED 

PERCENT 

TOTAL IN 
TOP THREE 

--------------------------------------------------------------------------------------~---------
PLANT OYSTER SHELLS ON THE 
BAYLOR (PUBLIC) GROUNDS TO 
INCREASE SHELL STRIKE 

ESTABLISH MORE SEED PRODUCING 
AREAS LIKE THOSE IN TilE GREAT 
wicoMICO AND PIANICATANK RIVERS 
FOR TRANSPLANTING SEED OYSTERS 
~ THE BAYLOR (PUBLIC) GROUNDS 

LET THE MAaINE RESOURCES 
COMMISSION CONTRACT WITH WATERMEN 
TO DREDGE THE PUBLIC SEED AREAS 
FOR TRANS"".PLANTING SEED OYSTERS 
TO.THE BAYLOR (PUBLIC) GROUNDS 

INCREASE THE NUMBER .OF AREAS 
WHERE DREDGI.NG FOR MARKET 
OYSTERS IS ALLOWED ON THE 
BAYLOR (PUBLIC) GROUNDS 

OPEN UP TilE UNPRODUCTIVE 
AREAS OF THE. BAYLOR (PUBLIC) 
GROUNDS TO PRIVATE LEASING 

TRANSFER THE POWER 'i'O REGULATE 
THE SEASON, CATCH LIMITS AND 
GEAR USE.FROM.THE GENERAL 
ASSEMBLY TO THE MARINE 
RESOURCES COMMISSION. 

57.3 

24.7 

8.7 

2.1 

1.4 

2.7 

14.3 7.8 79.4 

38.7 8.3 71.7 

21.7 19.4 49.8 

6.4 9.2 18.3 

2.8 4.1 8.3 

6.4 23.0 32.1 



TABLE 9.23 

POLICY PREFERENCES OF LEASEHOLDERS 

Q-2 we would like your opinion on policies which might increase the harvest of oysters in 
Virginia. Of the six policies listed, which three do you iaost favor? · 

POLICY MOST 
FAVORED 

SECOND MOST 
FAVORED 

THIRD MOST 
FAVORED 

PERCENT 

TOTAL IN 
TOP THREE 

------------------------------------------------------------------------------------------------
PLANT OYSTER SHELLS ON THE 
BAYLOR (PUBLIC) GROUNDS TO 
INCREASE SHELL STRIKE 

ES'l'ABLlSH MORE SEED PRODUCING 
AREAS LIKE THOSE IN THE GREAT 
WICOMICO AND PIANl<ATANK RIVERS 
FOR TRANSPLANTING SEED OYSTERS 
TO·THE BAYLOR (PUBLIC) GROUNDS 

LET THE MARINE RESOURCES 
COMMISSION CONTRACT WITH WATERMEN 
TO DREDGE THE PUBLIC SEED AREAS 
FOR-TRANS-PLANTING SEED OYSTERS 
TO THE BAYLOR (PUBLIC) GROUNDS 

INCREASE TJ{E NUMBER OF AREAS 
WHERE DREDGING FOR MARKET 
OYSTERS IS ALLOWED ON THE 
BAYLOR (PUBLIC) GROUNDS 

OPEN UP THE UNPRODUCTIVE 
AREAS OF THE BAYLOR (PUBLIC) 
GROUNDS TO PRIVATE LEASING 

TRANSFER THE POWER TO REGULATE 
THE SEASON, CATCH LIMITS AND 
GEAR USE FROM THE GENERAL 
ASSEMBLY TO THE MARINE 
RESOURCES COMMISSION 

61.8 

24.5 

6.4 

2.7 

1.8 

0.9 

18.4 2.7 82.9 

33.6 9.1 67.2 

20.6 21.8 48.8 

7.2 5.4 15.3 

8.2 3.6 13.1 

7.2 32.7 40.8 



TABLE 9.24 

POLICY PREFERNCES RESPONSE OF NON-LEASEHOLDERS 

Q-2 we would like your opinion on policies which might increase the harvest of oysters in 
Virginia. Of the six policies listed, which three do you most favor? 

POLICY 

PLANT OYSTER SHELIS ON THE 
BAYLOR (PUBLIC) GROUNDS TO 
INCREASE SHELL STRIKE 

ESTABLISH MORE SEED PRODUCING 
AREAS LIKE THOSE IN THE GREAT 
WICOMICO AND PIANI<ATANK RIVERS 
FOR TRANSPLANTING SEED OYSTERS 
TO THE BAYLOR (PUBLIC) GROUNDS 

LET THE MARINE RESOURCES 
COMMISSION CONTRACT WITH WATERMEN 
TO DREDGE THE PUBLIC SEED AREAS 
FOR TRANS-PLANTING SEED OYSTERS 
TO THE BAYLOR (PUBLIC) GROUNDS 

INCREASE THE NUMBER.OF AREAS 
WHERE DREDGING FOR MARKET 
OYSTERS IS ALLOWED ON THE 
BAYLOR (PUBLIC) GROUNDS 

OPEN UP THE UNPRODUCTIVE 
AREAS OF THE BAYLOR (PUBLIC) 
GROUNDS TO PRIVATE LEASING 

TRANSFER THE POWER TO REGULATE 
THE SEASON, CATCH LIMITS AND 
GEAR USE FROM THE GENERAL 
ASSEMBLY TO THE MARIN.E 
RESOURCES COMMISSION 

MOST 
FAVORED 

45.7 

31.3 

11.5 

4.2 

1.3 

4.2 

SECOND MOST 
FAVORED 

THIRD MOST 
FAVORED 

PERCENT 

18.6 14.7 

34.3 10.6 

21.5 21.2 

8.6 9.5 

1.6 4.2 

7.1 19.9 

TOTAL IN 
TOP THREE 

79.0 

76.2 

54.2 

22.3 

7.1 

31.2 
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breaking Baylors among their choices than non-leaseholders. 

This is a very small percentage even of the leaseholders 

though, and the difference between the two groups is not 

statistically significant at the .10 level. Thus, it appears 

that even watermen who lease grou~ds prefer management 

policies aimed at improving production on the public grounds 

to those which would encourage more private leasing. 

The only significant differences found among 

respondents in policy preferences were in comparisons based 

on holding a dredge license and residence in Accomac County. 

There is, as reported, a high correlation between these two 

characteristics, so only the results for dredge license 

holding are discussed. The responses of the two groups are 

shown in Tables 9. 25 and 9. 26. As m,ight be expected, there 

is a statistically significant difference in all three 

choices because those holding a dredge license are more 

inclined to support expanding the number of areas where 

dredging is permitted on the public grounds. overall, 37.6 

percent of the dredge license holders included increased 

dredging for market oysters as one of their more pref erred 

policies. This is more than twice the percentage of those 

not holding a dredge license and this difference is 

statically significant at the .05 level. Dredge license 

holders however are not any more disposed to favoring 

breaking Baylors than the others. Opposition to private 

property in oyster grounds is more than just fear of being 



TABLE 9.25 

POLICY PREFERNCES OF THOSE HOLDING A DREDGE LICENSE 

Q-2 We would like your opinion on policies which might increase the harvest of oysters in 
Virginia. Of the six policies listed, which three do you most favor? 

POLICY MOST 
FAVORED 

SECOND MOST 
FAVORED 

THIRD MOST 
FAVORED 

PERCENT 

TOTAL IN 
TOP THREE 

------------------------------------------------------------------------------------------------
PLANT OYSTER SHELLS ON THE 
BAYLOR (PUBLIC) GROUNDS TO 
INCREASE SHELL STRIKE 

ESTABLISH MORE SEED PRODUCING 
AREAS LIKE THOSE IN THE GREAT 
WICOMICO AND PIANKATANK RIVERS 
FOR TRANSPLANTING SEED OYSTERS 
TO THE BAYLOR (PUBLIC) GROUNDS 

LET THE MARINE RESOURCES 
COMMISSION CONTRACT WITH WATERMEN 
TO DREDGE THE PUBLIC SEED AREAS 
FOR TRANS-PLANTING SEED OYSTERS 
TO THE BAYLOR (PUBLIC) GROUNDS 

INCREASE THE NUMBER OF AREAS 
WHERE DREDGING FOR MARKET 
OYSTERS IS ALLOWED ON THE 
BAYLOR (PUBLIC) GROUNDS 

OPEN UP THE UNPRODUCTIVE 
AREAS OF THE BAYLOR (PUBLIC) 
GROUNDS TO PRIVATE LEASING 

TRANSFER THE POWER TO REGULATE 
THE SEASON, CATCH LIMITS AND 
GEAR USE FROM THE GENERAL 
ASSEMBLY TO THE MARlNE 
RESOURCES COMMISSION 

43.1 

33.9 

11.9 

7.3 

o.o 

2.8 

20.2 14.7 78.0 

23.8 13.8 80.5 

26.6 19.3 57.8 

15.6 14.7 37.6 

5.5 3.7 9.2 

3.7 20.2 26.7 
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TABLE 9.26 

POLICY PREFERENCES OF THOSE WITHOUT A DREDGE LICENSE 

Q-2 We would like your opinion on policies which might increase the harvest of oysters in 
Virginia. Of the six policies listed, which three do you most favor? 

POLICY MOST 
FAVORED 

SECOND MOST 
FAVORED 

THIRD MOST 
FAVORED 

PERCENT 

TOTAL IN 
TOP THREE 

---------------------~--------------------------------------------------------------------------
PLANT OYSTER SHELLS ON THE 
BAYLOR (PUBLIC) GROUNDS TO 
INCREASE SHELL STRIKE 

ESTABLISH MORE SEED PRODUCING 
AREAS LIKE THOSE IN THE GREAT 
WICOMICO AND PIANKATANK RIVERS 
FOR TRANSPLANTING SEED OYSTERS 
TO THE BAYLOR (PUBLIC) GROUNDS 

LET THE MARINE RESOURCES 
COMMISSION CONTRACT WITH WATERMEN 
TO DREDGE THE PUBLIC SEED AREAS 
FOR TRANS-PLANTING SEED OYSTERS 
TO THE BAYLOR (PUBLIC) GROUNDS 

INCREASE THE NUMBER OF AREAS 
WHERE DREDGING FOR MARKET 
OYSTERS IS ALLOWED ON THE 
BAYLOR (PUBLIC) GROUNDS 

OPEN UP THE UNPRODUCTIVE 
AREAS OF. THE BAYLOR (PUBLIC) 
GROUNDS TO PRIVATE LEASING 

TRANSFER THE POWER TO REGULATE 
THE SEASON, CATCH LIMITS AND 
GEAR USE FROM THE GENERAL 
ASSEMBLY TO THE MARINE 
RESOURCES COMMISSION 

51.6 

27.7 

2.5 

1.9 

3.5 

17.6 10.4 79.6 

37.1 a.a 73.6 

18.9 21.7 50.0 

7.6 15.8 

2.5 4.1 8.5 

8.2 23.9 35.6 
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displaced by more capital intensive harvest technology since 

these respondents already have access to the gear. They 

place a high value on common access to the natural rock. 

9.12 An Example of Measuring WSB with survey Data 

In Table 9.27 are the results of a question from the 

survey of Virginia oyster harvesters asking them to state, 

within certain ranges, the daily wage necessary to induce 

them into the fishery. The respondents are distributed 

fairly widely across the ranges. It was suspected that there 

might be differences according to whether or not the 

respondent held a dredge license since dredging is more 

costly on a daily basis. No significant differences however 

were found. 

This 

components 

estimate 

data 

of 

the 

was to identify the factor rent and 

total revenue to the oyster fishery and 

non-financial or psychic WSB benefits. 

WSB 

to 

The 

following discussion describes the process used to make 

these estimates. 

In 1982 there were 2511 licenses issued for hand and 

patent tongs. To estimate a labor effort supply function, 

the total percentage of survey respondents in each range was 

multiplied by this total. These 'results are shown in column 

1, Entrants, of Table 9.28. This assumes that the license 

holders represent the entire potential source of entrants. 

Each of these entrance levels was then associated with the 

midpoint.of the corresponding range of values. These minimum 
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TABLE 9.27 

LOWEST DAILY INCOME 

Q-13 What is the lowest daily income at which you would 
harvest oysters full-time? 

AMOUNT PERCENT OF RESPONDENTS 
------------------------------------------------------------
LESS THAN $50 17 

$50 TO $69 20 

$70 TO $89 14 

$90 TO $109 19 

$110 TO $129 4 

NOT LESS THAN $130 15 
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Table 9.28 

Entry into the Fishery by Average Daily Revenue 

Entrants Average Total 
Daily Revenue 

Revenue 

426.87 50 $ 21 343.50 

929.07 60 55 744.20 

1280.61 80 102 448.80 

1757 •. 70 100 175 770.00 

1858.14 120 222 976.80 

2.234. 79 130 290 522.70 
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daily average returns are shown in column 2. The number of 

entrants at each level of returns was multiplied by the 

average return in order to determine a total revenue for the 

fishery. For example, if watermen were able to earn $120 a 

day, then 1848 of those licensed would actually harvest 

oysters, generating a monetary value of $222,976.00 per day. 

would 

than 

In order to estimate the number of license holders 

enter the fishery at levels of total revenue 

those 

revenue was 

given, the relationship of entrants to 

estimated by using regression analysis. 

estimating equation is: 

ENTRANTS = 502.1 + 0.006301185*TOTAL REVENUE 

Given the synthetic derivation of the data it is 

surprising that both the intercept and total revenue 

significant at the 0.05 level, or that R-square = 0.95. 

who 

other 

total 

The 

(9 .1) 

not 

are 

In 1984, the total ex-vessel value of oysters taken by 

hand and patent tong from the public grounds was 

$3,411,975.80. To put this in terms of daily earnings this 

was divided by the number of weekdays in a six month season 

= 130. Though watermen usually are not able to work this 

many days, it does represent the time during which they are 

unavailable for other work. A U.S. Corps of Engineers study 

in 1961 found that there is a wide range in the total number 

of days worked by tongers over the course of the season. 

While the legal season is longer than six months the demand 

for oyster runs primarily from September through February. 
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Slack demand in spring and summer, and the availability to 

work in other fisheries diminishes the effective oyster 

season. 

Using equation 9.1, the number of entrants in the 

oyster tong fishery is estimated to have been 788 in 1984. 

This results in an average daily return of $33.31 over 130 

days. The total daily value of the harvest is $26,248.28. 

These estimates are shown in Table 9.29 and are incorporated 

into a graph of the market for labor in a fishery as shown 

in Figure 9.1. Assuming that the estimates of average 

revenue and effort are for an eqliilibrium, the cash payments 

necessary to induce the 788 watermen into the fishery are 

measured by the total area under the schedule of minimum 

payments, ES. This is area A. Knowing that the intercept is 

at L = 502, area A is easily measure and is found to be 

$4,763.33. The total value of the surpluses, B and c equals 

the difference between total revenue and this minimum wage 

payment, $21,484.95. 

In order to differentiate the surplus between factor 

rents and monetary WSB and to measure the psychic WSB some 

idea of the extent .of WSB is needed. one means of estimating 

WSB is· as the difference between the average return in the 

fishery and the wage in a fisherman's next best alternative 

employment. For Chesapeake Bay watermen, this alternative 

seems to be employment in construction. The average weekly 

wage in construction for. the quarter ending September 30, 

1984 for several Tidewater counties is given in Table 9.30. 
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$ 
49.50 

ES 
33.31 

c 

0 364 502 

Units of Labor 

Rents from Virginia's Public Grounds 

·Figure 9.1 

788 
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Table 9.29 

Calculations for Returns to the Oyster Fishery 

Total Revenue in 1984 = $ 3 411 975.80 

Worker Satisfaction Bonus = $ 49.40 - 33.31 = $ 16.09 

A = .5(33.31) (788-502) = $ 4 763.33 

B = 138(33.31) = $ 4 596.78 

c = 33.31(364+(.5(650-364)) = $ 16 888.17 

A + B + C = $ 26 248.28 

(A + B + C) * 130 = $ 3 412 276.40 

D = .5(138) (49.4-33.31) = 1 110.21 

D/138 = $ 8.045 

130(0/138) = $ 1045.85 

D * 130 = $ 144 327.30 

B + D = $ 5706.99 

(A + B + C + D) * 130 = $ 3 556 603.70 



405 

Table 9.30 

Average Weekly Wage in construction, Virginia counties, 

Sept.JO, 1984 

County 

Accomac $ 326 

Isle of Wight 275 

Lancaster 247 " 

Norfolk 326 

Portsmouth 299 

York 333 

Source: Virginia Dept. of Labor Statistics 
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While Accomac is the most represented county in the license 

list and survey results, the wage there is the lowest of 

all. To more accurately represent the alternative wage 

available to some "average" Virginia watermen, the wage in 

Lancaster County is used. Many watermen live in this and 

other Northern Neck counties. The wage here is not as 

influenced by the rapid development, federal spending and 

industrial activity as that in York and Norfolk counties. 

Assuming again five working days in a week, the daily 

alternative wage available to watermen is $49.40. 

While it was argued in Chapter Five that WSB may vary 

across entrants, the only way to estimate the surplus and 

psychic values is to assume that it is constant for all 

those in the fishery. In reality, WSB may be :much greater 

than the difference in the wage rates between the fishery 

and construction or it may well be zero for the marginal or 

last few workers. In so far as licensed tongers are 

unwilling to move to take jobs outside of their communities, 

their behavior reveals a WSB derived from being able to 

maintain a traditional lifestyle and control over one's own 

work habits. Thus, an estimate of WSB as the difference 

between the daily wages in construction and the oyster tong 

fishery is more likely a minimum value. Since it may be 

more for the inframarginal workers, the estimate of the 

total WSB benefits is also a minimum. Given these 

assumptions WSB = $49.40 - $33.31 = $16.09. 

By assuming that WSB is constant, MC can be drawn 
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parallel to ES. Since MC has the same slope as ES, the 

intercept can be calculated, giving 364 workers. This means 

that an additional 138 tongers enter the fishery than would 

be the case if the average value of work to the tongers was 

truly $33.31. These are attracted by the purely psychic 

benefits obtained in addition to the daily wage. 

Now that a division between WSB and factor rents has 

been identified, values for areas B, c, and D can be 

calculated. The estimate and how they were derived are shown 

in Table 9.29. Monetized WSB, area B, is estimated to total 

$4,596.78 per day. Factor rents, area c, are estimated to 

be $16,888.17 per day. That part of WSB received in total 

returns is seen to be slightly less than the return 

necessary to induce the tongers into the fishery, i.e. area 

A. The largest portion of total revenue, however, accrues as 

factor rents, area c. The ability of native watermen to find 

and take oysters by tong acts as a limit on entry into the 

fishery since few others can economically compete with them. 

The total revenue to labor in the fishery for the season is 

the sum of areas A, B and C multiplied by 130 days = 

$3,412,276.40. This differs from the s~arting value because 

of rounding. 

The value of psychic WSB is measured as area o. This is 

shown to be $1110.21. Since all but the last 138 receive the 

value of their entire WSB in their surplus, this psychic 

value is important only to the later entrants. On average it 
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is $8.045 a day, being a maximum of $16.69 for the last 

entrant. The average per wor~er for the season is $1045.85. 

The total value to the fishery for the season is 

$144,327.30. The total value of the fishery to the tongers 

is the sum of all wages and the non-monetary WSB = 
, 

$3,556,60_3.70. The total WSB benefits is the sum of the 

monetized and psychic values, B + D = $5,706.98 per day, 

$741,908.70 for the season. Thus, the total value of WSB for 

the Virginia oyster tong fishery is estimated for 1984. 

While this is a crude estimate, the assumptions necessary to 

arrive at it are not unreasonable. The existence of a 

sizable WSB is supported both in the responses to the survey 

and the revealed behavior of the watermen in continuing to 

work in the oyster tong and other Chesapeake Bay fisheries. 

9.13 Conclusions 

In their work, attitudes and beliefs, the oyster 

harvesters appear to be a very homoqeneous group. Most of 

their work effort is devoted to, and most of their income is 

derived from the Bay's fisheries. Those who .oyster also 

depend upon crabbing, clamming and finfishinq for their 

livelihood. Thus, they conform to the image of the 

Chesapeake Bay waterman. 

These men follow the water for mpre than 'pecuniary 

gain. It not only provides a cash income, it also preserves 

and supports a traditional lifestyle. While valuing the 

independence of self-employment, they continue to oppose 

private leasing, preferring public management of their 
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common grounds. The policies of the past, which have 

emphasized repletion of the public rock, however, have made 

the Chesapeake Bay watermen a dying breed. Few young people 

are entering the oyster fishery in its present state of 

declining harvests. The oystermen look to extended public 

management of the fishery as a means of restoring the 

productivity of the grounds they work. By ranking the 

delegation of management policy to VMRC as one of their top 

three policy options, the watermen indicate that they are 

more willing than before to give the scientific managers 

control over both their own and public inputs. 

Most watermen identify pollution as the cause of the 

declining harvests. This however, is not a problem the 

fishery managers have authority to act on directly. What 

they do have i~ the power to design a management plan for 

the oyster fishery which incorporates new policy options and 

includes procedures for cooperating with those in a position 

to improve water quality. The cooperation of the watermen 

themselves will depend upon continued face to face 

communication, as in public hearings. The survey results 

show that working with the watermen's associations and using 

the print media will not be effective in communicating the 

intentions, goals and strategies of the plan to the vast 

majority of the state's watermen. 



Chapter Ten 

Conclusions on Management of the Oyster Grounds 

10.1 Introduction 

In this chapter answers to the leading questions at the 

end of Chapter Five are offered. The first section concerns 

the values derived from maintaining a common property rights 

structure to the natural grounds. It includes speculation on 

the future course of. management of the oyster grounds given 

the existence of these values and survey results indicating 

continued opposition to leasing of the public grounds. 

Secondly, a few comments on the conflict between 

fishery interests and agricultural interests are made. 

Alone, the watermen could probably not affect the changes in 

agricultural policy necessary to restore the productivity of 

the Bay. There are many other interests with the same goals 

whose actions will be of benefit to the oystermen. 

In the last section, the questions in Chapter Five 

concerning the reluctance of watermen to become oyster 

farmers themselves are examined. Temperament theory from 

Jungian psychology is used to understand why the watermen 

prefer to work public grounds rather than manage their own. 

10.2 Conclusions on the Values of Preserving the Commons 

The study of the evolution of property rights to the 

oyster grounds reveals three interrelated reasons for the 

creation and maintenance of a common property rights 

structure to the naturally productive grounds: 

1. to limit the access of northerners to the fishery, 

410 
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2. to provide income earning opportunities for local 

residents and, 

3. to preserve the rents the watermen derive. 

The opposition of tongers and public grounds dredgers to 

privatization indicates that they place a high value on the 

factor rents, worker satisfaction bonus and income 

distribution which results when a common property rights 

structure prevails. 

Management policy in the past has ,focused on the 

reservation of much of the natural grounds for tongers. It 

has included publicly funded efforts to replete these 

grounds. With production costs rising faster than prices, 

and the deterioration of water quality decreasing natural 

production, the traditional tonger is caught in a price/cost 

squeeze. This keeps out young entrants, and reduces the 

return to those already in the fishery. There are not many 

alternative employment opportunities for those currently in 

the oyster fishery because they are older, less educated and 

less mobile than most other workers. They reallocate their 

labor by devoting less of their fishing effort to oystering 

and more of it to clamming and crabbing. OyS?tering, which 

was once the major source of income for the watermen, is now 

a marginal pursuit. Tongers as a breed of watermen are dying 

out despite public policy to protect them. 

It is not very likely that production on leased ground 

will increase to fill the demand left by the exodus of 

tongers. In their model of the average productivity of labor 



412 

found in the Chesapeake Bay oyster fishery. 

If technoloqical change-is necessary to preserve income 

earning opportunities in the oyster fishery, the history and 

the survey both indicate a belief among watermen that_ it 

should be by permitting dredging on public grounds, rather 

than opening up public ground to private leasing. This is 

consistent with the wa~ermen•s view that, if a technique is 

good for increasing oyster production, it should be 

practiced on the public grounds. Extending the privilege of 

dredginq the public grounds will increase pl;'od.uctivity, 

though perhaps not ·as much as increasing the grounds 

available for lease. In Maryland, where most d.redqinq is on 

public grounds, the average product of labor in dredging 

averages 2.s ·ti~es that of labor in tonging. In Virginia, 

where most of the dredging has been on privately managed 

leaseholds, the ratio· of the average products is s. 
Maryland; however, s·till restricts dredge vessels to 

operatinq under sail most days of the week. In _Virginia, 

dredging of the public grounds with motorized vessels is now 

permitted in the special management zones under _the 

authority of VMRC. 

In these waters there has been a change in the state's· -

exercise of control of access. Gear restrictions have been 

replaced by limits on daily catch. This guarantees the 

inclusion of more watermen in th·e fishery than would 

unrestricted dredging. 
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Opposition to dredging on public grounds can be 

expected to wane in future years, as the watermen who 

continue to tong retire from the fishery. Opposition to 

dredging remains strongest amongst the James River seed 

tongers. Their income earning opportunities are preserved, 

but the price of hand tonged seed discourages both private 

production and public repletion. The watermen who work 

elsewhere favor dredging for seed in the James, as noted in 

the cause for the division in the Virginia Watermen's 

Association. This conflict will play a part in the process 

of developing an oyster fishery management plan. 

Public support for the maintenance of the commons 

remains strong. The inclusion of current watermen in the 

group with access to the fishery remains important to the 

economic well-being of some Bayside communities, especially 

on the Eastern Shore and Tangier Island. Transfer payments 

could replace lost income, but not the non -monetary aspects 

of following the water - worker satisfaction, quality of 

life, scenic value to recreationists, the continuation of 

traditional values. Even areas where the loss of income 

would not disrupt the local economy, these aspects of 

returns from the fishery are important in public support for 

the commons. 

10.3 Conclusions on Water Quality 

one of the problems plaguing the oyster industry has 

not been limits on access to the oyster grounds, but rather 

open access with respect to water quality. No effective 
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.constraints on the disposal and runoff of wastes into the 

Bay's watershed were enacted until the 1970's. Then, action 

was at the federal level in the form of the Federal Water 

Pollution Control Act Amendments and funding for the 

Chesapeake Bay Program studies. Since the publication of the 

reports of the Chesapeake Bay Program, there' has been a 

public commitment at both the state and federal levels, to 

improving water quality in the Bay. There is a public image 

that the Bay is worth "saving." To environmentalists, the 

presence of the watermen on the Bay serves as an indicator 

to the public of water quality in the Bay. The disappearance 

of the watermen would be a sign of our failure as a society 

to care for the Bay's ecosystem. It would mean that we have 

fouled its waters and covered its bottom with the refuse of 

our consumption-oriented society. The environmental 

disruption brought on by modern society would have destroyed 

an old, traditional way of life still much valued by those 

living it. For these reasons there exists a public 

commitment to preserving the commons and improving water 

quality. 

Improving water quality and thereby improving the 

prospects for oyster production, in the Bay depends, 

however, on the exercise of control on agricultural 

operations. In the past, most agricultural policy has had 

the intention of benefiting the farming community. The 

reduction of agricultural runoff to improve water quality 
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may also benefit the farmer by reducing soil erosion, 

fertilizer costs, etc. Relying only on inducing changes in 

farming practices which concurrently benefit the farmer and 

the waterman is not likely to be sufficient to realize much 

change in water quality. With the support of federal 

financing, the state of Virginia offers fiscal incentives to 

farmers in some parts of the watershed to affect changes in 

cultivation and livestock handling that will reduce runoff. 

In the political process though, the potential remains for 

regulation of agricultural operations if these fail to 

deliver the desired level of improvements in water quality. 

In the control of point source pollution, the government 

found it desirable to use both incentives and regulations to 

reduce effluent discharges. Thus far, the farmer has not 

faced regulation. In a conflict with watermen over water 

quality, it is not likely be wo.uld have constraints imposed 

on him for the benefit solely of the fishing industry. Many 

other, better organized groups however are involved in the 

political maneuvering to reduce agricultural runoff. The 

farmers may eventually be compelled to take measures to 

reduce runoff that they have not willingly agreed to in the 

past. 

10.4 Conclusions on the Watermen's Opposition to Leasing 

If the future of the Chesapeake oyster fishery is one 

where dredging is the predominate harvest method, why would 

watermen prefer to dredge the natural rock instead of their 

own private leaseholds? If the loss of access is the problem 
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with privatization, would not the allocation of exclusive 

use rights amongst all those currently in the fishery reduce 

opposition to breaking up the public grounds? Recall that 

Lt. Baylor proposed an allocation scheme which was designed 

so that even those with little capital to invest might be 

able t.o engage in artificial cultivation. Maryland watermen 

in particular continue to assert a fear that even a policy 

to allocate private property rights to the oyster bottom to 

those currently working .in the fishecy would ultimately 

result in the concentration of ownership in out-of-state 

corporations. Their fear of out-of-state interests has been 

shown to have a historical basis. Another eXplanation is 

needed to understand why they do not believe they would be 

capable of holding onto oyster farms, or why they have so 

little desire to manage their own, back yard planted beds. 

An ·alternative way o.f putting this question is to ask why 

the WSB benefits of oyst.ering they now derive from 

harvesting the commons would not be valued as greatly if 

managinq and harvestinq private grounds. 

10.4.1 A Temperament Theory for WSB in the oyster 

Fishery 

For over 100. years, natural scientists and economists 

have attempted to "reason" with the Chesapeake Bay watermen 

in order that they might understand the advantages of 

artificial oyster cultivation on privately held ground. In 

this quest they have not been successful. Here it is 
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contended that this is because the type of person who 

chooses to follow the water is very different from the type 

who chooses to pursue a Ph.D. The point of psychological 

temperament theory, say Keirsey and Bates, is that, "People 

are different from each other, and that no amount of getting 

after them is going to change them" [Keirsey and Bates, 

p.2]. This seems to be the case in the debate over 

management of the Chesapeake Bay oyster fishery. 

The temperament type theorist is concerned with 

people are different. Keirsey and Bates offer 

how 

this 

description, "People are different in fundamental ways. They 

want different things; they have different motives, 

purposes, ·aims, values, needs, drives, impulses, urges. They 

believe differently: they think, cognize, conceptualize, 

perceive, understand, comprehend, and cogitate differently. 

And of course, manners of acting and emoting, governed as 

they are by wants and beliefs, follow suit and differ 

radically among people" [Keirsey and Bates, p. 2]. By 

failing to understand the differences among temperament 

types, one is likely to perceive differences in behavior of 

others as flaws. We diminish our ability to predict how 

others will act in particular situations. 

Psychologists in the early twentieth century believed 

that one instinct was the primary motive behind human 

behavior. Though they differed in belief as to what instinct 

this is, they all accepted singular motivation. Karl Jung 

disagreed with his contemporaries. He believed that we all 
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have a multitude of instincts which drive us. Even though 

the same instincts are present in all, people differ in the 

way in which they function. What is most important in the 

behavior of oneself or another is one's preference for how 

to function. From his own work and observations Jung 

identified characteristics of preferences. On the basis of 

these he wrote about psychological types in 1923. His ideas 

on temperament and behavior were not readily accepted at 

that time. These were revived in the 1950's by Isabel Myers 

and her mother, Katheryn Briggs. They developed a test for 

identifying sixteen patterns of behavior. They identified 

combinations of the four types of preferences which Jung had 

discussed with each of these patterns. Thus, they were able 

to type people according to their preferences. 

10.4.2 Preferences and Temperament Types 

Temperament type is defined according to one's 

preferences for functioning. A person is typed according to 

his preferences with respect to extraversion (E) or 

introversion (I), sensation (S) or intuition (N), feeling 

(F) or thinking (T), and judging (J) or perceiving (P). The 

meaning of each of these in temperament theory is not 

necessarily the same as in popular usage. The sixteen 

temperament types are combinations of these four pairs of 

preferences. For example, a person might by typed as an ESFJ 

or an INTP. Keirsey and Bates include descriptions of all 

these, but also discuss four aggregate temperament types, 
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each of ·which includes four of the sixteen more detailed 

types. Each of these is identified by two preferences, i.e. 

SP, SJ, NT, and NF. Their description of the attitudes, 

beliefs and work habits of SP's correlates closely with many 

of the characteristics identified with the Chesapeake Bay 

waterman. Thus, a synopsis of their discussion of this 

particular type is presented next. 

10.4.3 The Dionysian (SP) Temperament 

Keirsey and Bates metaphorically associate Greek gods 

with each of the temperament types. The SP type is 

represented 

teach man 

by Dionysus, who, 

joy. For the SP, 

according to myth, was 

today must be enjoyed, 

to 

for 

tomorrow never comes. To do as he wishes, when he wishes is 

the ideal. To wait, to save, to store, to prepare, to live 

for tomorrow is not the way. They are impulsive and enjoy 

being impulsive. They have a hunger for action, but action 

must be for its own end. It cannot serve a purpose or be 

instrumental in achieving a goal. The SP thrives on 

situations where the outcome is not known. This is not to 

say that the SP has no goals, · but rather they are fewer and 

more tentative than for other types. 

The SP prides himself precisely (and only) on his 

freedom. A life of action which :t:epudiates long term goals, 

objectives or plans is life at its freest. Plans and goals 

tie him down and place constraints on his freedom of action. 

He does not save knowledge. Action does not require it. 

Rather, he enjoys depending upon his own skill and luck. 
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The endurance demonstrated by,the SP type seems to be a 

paradox considering his preference for action. He seems able 

to endure discomfort, deprivation, hunger, fatigue and pain 

in a way other types do not. Doing what he feels compelled 

~o do, the SP may go on for many hours. This excessive 

action may be mistaken for discipline by other types. It is 

not. Rather, he simply continues in an action on impulsive 

stamina. He does not experience duration because he is not 

moving toward any goal. 

The SP is drawn toward action oriented occupations. 

Construction and jobs which put human force against the 

forces of nature would mo,st attract him. In a sense, the SP 

does not work because work implies production, completion 

and accomplishment. He is process-oriented. More than other 

types, the SP is insistent that the work process be 

enjoyable. 

The SP is the most egalitarian of the types. He uses 

whatever resources may be available and is more than willing 

to share with others. He is the most likely to think in 

terms of "share and share alike" and " make do with what we 

have." What is his is yours and what is yours, his. 

10.4.4 SP Characteristics of the Chesapeake Bay 

Waterman 

Who becomes a waterman? Why do some of his sons choose 

to f.ollow the water, while their brothers enter safer, 

steadier occupations? Not all sons of watermen choose to 
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follow in their father's footsteps. Not all watermen had 

fathers who fished, though they probably learned from some 

other male relative. 

The watermen are those who, growing up in Bayside 

communities, found in following the water an occupation 

well-suited to their own temperament •. ~he type of work, the 

lifestyle involved in following the water will primarily 

attract an SP type. It offers him action and freedom. It 

involves both financial and physj_cal risks. He can enjoy the 

challenge of putting his sailing and fishing skills against 

the forces of nature. Variable environmental conditions, 

like weather and spat set, add a measure of luck to his 

success, making life more exciting for him. 

The SP type is the most likely to enjoy a WSB in this 

work. A pecuniary return to labor is not the only important 

reason for being a waterman. Enjoying his work and receiving 

acknowledgement of his superior skills are of greater value. 

The responses to the survey questions certainly indicate 

that many of the working watermen prefer fishing to other, 

higher paying employment opportunities. 

The survey indicates that the educational attainment of 

the watermen, especially the older men, is below the average 

for the state and for workers in similar occupations. The 

waterman, however, does not choose his occupation because he 

was poorly educated and could find no other employment. 

Rather he is poorly educated because the type of person who 

becomes a waterman puts little value on formal education. 
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The SP disdains planning, managing and making 

investments promising returns only at some future time~ 

Given that it takes two to three years to raise a crop of 

oysters from seed to market size, an SP would not be a very 

dedicated oyster farmer. The type of person who currently 

enjoys being a waterman would not likely be willing to bear 

the management responsibilities of private planting. While 

he is at work under arduous conditions out on the public 

grounds in the winter months, he appears to be a well 

disciplined worker. One wonders why he could not just as 

well apply this discipline to oyster farming. Interpreting 

hi~ behavior as discipline however, is a mistake. Oyster 

farming would require a disciplined allocation of time. This 

form of disciplined work would not be to his liking. 

Further, he would need to make an investment in education to 

acquire knowledge of cultivating techniques. This is a very 

different type o.f work, requiring very different types of 

skills. If increasing income requires being a manger rather 

than an actor, the waterman will prefer to take his chance 

with the naturally reproducing oyster beds. The history of 

the watermen's opposition to private leasing has been a 

struggle to have his preferences count in the collective 

decision-making process. 

Economists and other policy analysts tend to equate 

utility maximization with the maximization of proxy measures 

which have value to them. This measure is usually profit. 
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The failure of individuals to maximize profits is 

interpreted as evidence of either irrational behavior or the 

presence of imperfections in the economy. The rejection by 

watermen of the more profitable alternative of planting 

their own beds, though is not necessarily evidence of either 

of these. Profit maximization is simply not an appropriate 

proxy for utility maximization·when the principal agents are 

SP temperament types. As Keirsey and Bates note, what counts 

as a reward to some may be a matter of indifference to 

others. The rewards of private property matter not so much 

to the waterman as the rewards available with the current 

structure of property rights. This is why they have not 

wanted to take up· oyster farming for themselves and why 

those most interested in private leasing have not been able 

to make sufficient side payments· to induce them to cease 

their opposition in the political process. 

Besides concern for his own well-being, the watermen 

are also concerned about the availability of oystering as an 

occupation for others in his community. While the economic 

vitality of most Bayside communities is no longer dependent 

upon income derived from the oyster fishery, ther:e remains a 

sense that the natural bountifulness of the Bay ·should ·be 

shared by as many as can be comfortably supported by it. The 

principle of the greatest good for the greatest number seems 

to be an important value among the watermen. This is to be 

expected from egalitarian-spirited SP typ.es. 

As Keirsey and Bates assert, including an understanding 
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of. temperament types has improved the p:t:"edictive power. of 

this analysis. By identifying watermen as SP's, their·· 

behavior in opposing even those leasing schemes which would 

insure their survival as oystermen is quite predictable. 

Furthermore, it need not be characterized as the consequence 

of ignorance or irrationality. It is inconsistent with 

efficiency as valued by other temperament types, but this is 

only because their preferences are different from those of 

the individuals who choose to be watermen. 



Chapter Eleven 

Conclusions on the Economics of Property Rights 

In this study, the economics of property rights has 

been shown to encompass two questions. First, how is a 

property rights structure defined. Second, how does a 

property rights structure evolve. In answering the first 

question, it was contended that the conventional dichotomy 

of property rights as either open access or private failed 

to recognize significant institutional arrangements that 

constitute common property rights structures. In order to 

draw a distinction between open access and common property, 

a taxonomy of the decision-making process through which 

property rights are defined was presented. Literature in 

both Institutional and Public Choice economics formed the 

basis for developing this framework.. In accordance with the 

methods for pattern modeling discussed in Chapter Two, this 

framework was revised by testing its ability to capture the 

distinction between various forms of common property. 

Similar patterns of elements important in defining a 

property rights structure were identified among these. 

The theoretical literature, the case studies and the 

history of the Chesapeake Bay oyster fishery all seem to 

support the necessity of recognizing three levels in the 

decision-making process - constitutional, institutional and 

operational. Different types of decisions affecting economic 

425 
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activity are made at each level. The political structure is 

defined at the constitutional level. Decisions within the 

political process with respect to access to economic 

resources are made at the institutional level. Whether by 

tacit cooperation of all concerned, or with the exercise of 

some forms of power, who gets to use what is decided. 

Typically, economists only recognize decisions defining 

rights of exclusion. This is because their focus is always 

on the individual. When rights of access are assigned to a 

group, then the right of access is the right to be included 

in the user group. 

The ri·ght of access to the productive capabil~ties of a 

resource does not necessarily include the freedom to use it 

as one deems best. Decisions enjoining certain uses may also 

be applied via the collective decision-making process. When 

an indivi~ual with exclusive rights is given freedom to 

employ or not employ the resource as he so desires, then the 

property rights structure is purely private. Economic theory 

generally makes hypotheses about the operational level 

decisions of an individual with exclusive use rights. These 

may not be appropriate under a different property rights 

structure, but most economists fail to recognize the 

differences. 

When people exhibit cooperative behavior, then there is. 

collective action. Unless there is complete, tacit 

agreement, collective action involves exchange in the 

political process. This is the subject of Chapter Four. 
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Cooperative groups emerge when individuals share a common 

values system. A public image of what constitutes proper and 

natural behavior forms. 

In our ever changing world though, forces of change 

come along which might alter this image. There may well be 

pressure to move in more than one direction, as well as 

resistance to any move at all. These forces of change and 

resistance in the realm of property rights adjust to each 

other in the political process. This was referred to as 

mutual partisan adjustment. This process is hypothesized to 

be usually characterized by marginal, incremental change in 

a stable society. The notion that this change is always 

prompted by and in accord with demands for economic gain was 

rejected. While the entrepreneurial activities of some may 

be important, it was asserted that social concern and 

environmental changes also play roles in determining the 

direction of change in property rights. These roles are 

played out in the decision-making process as interest groups 

.compete in the exercise of both economic and other types of 

power. The frameworks developed for describing property 

rights structures and analyzing changes in property rights 

were validated by demonstrating their usefulness and 

superior explanatory power in a study of the evolution of 

property rights to a natural resource, the oyster grounds of 

the Chesapeake Bay. 

Five different property rights structures to the oyster 
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grounds co-exist •. Common rights of access to the natural 

grounds are divided among hand tongers, patent tongers and 

dredgers, though rights between the first two often overlap. 

Exclusive use rights are assignable to those bottoms outside 

the limits of the public grounds. 

The analysis of worker satisfaction bonus and factor 

rents earned in the oyster tong fishery demonstrates that 

gear restrictions are actually an institutional level limit 

on access which leads to the capture of rents by members of 

the user group. By excluding dredgers from natural grounds 

in shallow water, common property rights were created. It 

has been enjoyed and valued by all those who have the skill· 

and knowledge to tong for oysters. 

Even if effort is applied to the fishery up to the 

point at which only average cost equals average revenue, the 

tongers are earning a return to their interest in the 

natural grounds that is possible only because of the gear 

restrictions. They consider their common interest in the 

natural grounds to be a property right which the state holds 

in trust for them. The rules and regulations governing use 

of the natural grounds form an institutional structure which 

has thus far prevented the destruction that can accompany 

open access to a resource. This is despite the dismal 

predictions of economists and biologists. It has been the 

open access nature of water quality which is the greatest 

threat at the present time to the oyster grounds. 

At the operational level, public management has also 



429 

included public support of efforts to replete the natural 

substrate and productivity by transplanting shell and seed. 

The public provision of incentives to continue to work in 

the fishery has also come to be regarded as a right by the 

oystermen. They expect their license fees and severance 

taxes to be invested in improving the quality of their 

grounds. Thus, the repletion program is an integral part of 

the property rights structure at the operational level. 

Policies for management of the Chesapeake Bay oyster 

grounds are now seen to create property rights structures 

which define access to and use of the natural ability of the 

Bay to produce oyster. Not all of the elements that can be 

part of a property rights are evident in these. For example, 

there is little evidence of tacit cooperation. The only 

place where a group of oystermen have agreed to access and 

operational rules purely amongst themselves has been in the 

Sinepuxent Bay of Worcester County, Maryland. Other than 

this, no stable, long lasting cooperative arrangement have 

existed. This is to be expected, given the waterman's strong 

desire for independence. 

This taxonomy has been useful.in understanding the 

structure of property rights to the oyster grounds of the 

Chesapeake Bay because it has shown that the public fishery 

is not an open access resources as others have contended. 

Analysis of change in policy which presumes that open access 

prevails is therefore, inappropriate. It is rather, a 
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managed resource. The property rights, even at the 

operational level, are the result of the collective 

decision-making process. 

A public image of the waterman exists. The image he has 

of himself is shared by many other residents of the Bay 

states. Like the mid-western farmer, he enjoys the support 

of citizens with no vested interest in his profession. He 
,, 

prides himself on his perceived independence, his skill and 

his willingness to follow tradition and to challenge the 

forces of nature. There is also a public image of the 

natural grounds as a common that needs to be maintained in 

order to preserve the income earning opportunities of the 

watermen. The watermen have many allies because of the 

widespread acceptance of these images. In the Public Choice 

individualistic, contractarian explanation of the emergence 

of property rights there is no place for "a little help from 

my friends." 

For a public image to be tenable, it was asserted that 

it has to be accepted by a critical mass of cooperating 

individuals. This has existed and persisted for the public 

grounds in each state. For private grounds in Maryland, 

however, this never really came about. Not only were there 

large numbers of watermen ,opposed to private leasing, there 

were many who were willing to use condign power to disrupt 

the cultivation activities of others. Their power in the 

state legislature and their raiding of private beds 

prevented leasing from growing the way it did in Virginia. 
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Getting Maryland watermen to accept an alternative image of 

what the oyster fishery could be with leasing has never been 

a successful venture. There is however, a movement toward a 

new image of the public fishery. This new image is the old 

imaqe overlaid with principles of scientific management. If 

the oyster fishery is to survive the threat of deteriorating 

water quality, scientific mangers will be needed to guide 

public policy. This is especially true for improving 

environmental conditions. Increasing efforts to control 

pollution and to replete and improve the bottoms will 

require the direction of scientific principles to public 

action. This is a new public image. It is not an altogether 

new image. It has been held by members of the scientific 

community for a century. They, however, were. a subculture 

sharing a values system that only now is being accepted by a 

wider qroup. Understanding the image the public holds of 

what is proper public policy is essential to any 

understandinq of the evolution and persi.stence of a property 

rights structure. 

It is contended that with artificial cultivation of 

oysters on an acre of leased qrounds more oys~ers could be 

harvested, at a·1ower·cost, than on an acre of uncultivated 

natural rock [Agnello and Donnelley, Christy, Howe]. A rent 

equal to the difference between the average revenue product 

· and the marqinal cost of a unit of effort would be returned 

to the leaseholder for every unit employed. According to the 
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Demsetz version of the Public Choice model of property 

rights change, this should have been sufficient to induce a 

change to a system of private leasing for all Bay grounds, 

both in Maryland and Virginia. His argument is not totally 

repudiated because this bas not accrued. Rather, it is only 

part of the explanation. It is an appropriate explanation of 

the impetus leading to the leasing of barren grounds in 

Virginia. It does not however, explain how the natural 

grounds could be preserved as ,a commons or why there is 

virtually no pri v~~r~~-1!~~_!1 ~!!----~acyland. Further, it 
.. --~·-··· ........ ~·-·~- ·-~--......-·-------- . --

alone is not sufficient to explain the success -of the 

leasing forces in Virginia, it only gives cause for their 

existence. 

Dahlman pointed out that there is also a cost side to 

changing property rights. This then might be the cause for -

the failure to privatize all groµnds capable.· of producing 

oysters. Hist.cry does not support this conclusion. While 

there are costs Of surveying and marking le.aseholders, these 

would not be any greater on the natural grounds than on the 

barren grounds, nor any greater in Maryland than Virginia. 

With the passage of the Haman Act in Maryland, there was a 

short-lived boom in private leasing. It has not been the 

operational transaction cos~s which have hindered leasing, 

nor was it any cost reducing technological innovation that 

encouraged it. The only factor at the operational level 

important to understanding why leasing was qeoqraphically 

limited, was the qreater salinity of Virginia and seaside 
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waters. In these areas, the potential cultivators foresaw 

much greater returns to leasing than in others. 

It is also important to see the watermen and the 

planters as two slightly different subcultures, each with 

its own set of shared values. The objectives of an 

individual interested in cultivating oysters are not the 

same as those of a tonger working the public ground. Each 

occupation attracts a different type of person. The planters 

have a different image of how to use the natural 

prolificness of the Bay in producing oysters than the 

tongers. The planters fit Boulding•s description of the non-

conformist group from which new images emerge. They were 

willing to break with tradition and to become oyster farmers 

rather than remain as oyster gatherers. 

They were the on~s most receptive to the new messages 

emanating from the scientific community detailing how to 

artificially cultivate oysters. Without the. benefit of 

Hardin, Gordon or Christy, they realized that this could 

most profitably done if individuals were granted exclusive 

use rights to well defined sections of the sub-aqueous 

ground. Then, just as dryland farmers, they could use their 

own ingenuity and management skills to cultivate oysters. 

For their image to become a public image would require 

overcoming the resistance of the public ground tongers and 

dredgers in the collective decision-making process. With the 

economic view of profit maximization as a proxy for utility 
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maximization, the Public Choice economist would regard the 

privatization of the oyster grounds as rent seeking that is 

pie .enlarging. The rent seeking behavior of potential 

·planters in promoting leasing, in this view, is good for a11· 

of society. The preservation of common property, and the 

rents at,tendant with it, are, as defined in the Public 

Choice lexicon, neqative•sum ren:t seeking. When considering. 

the value of worker satisfaction bonus however, it is not 

clear whether the privatization of the oyster 9rounds would 

be pie enlarging or.not since WSB can exist for both public 

grounds harvesters and private leasers, but it is not· 

readily ob!!ervable·in either·case. Only if those seeking to 

change .the property rights structure were to fully 

compensate those with a previous property interest in the 

resource could an observer be certain that the net results 

of the change were positive. Since this .has not happened in 

the oyster fishery, it cannot be correctly asssumed that the 

maintenance of common property is n.eqati ve rent seeking. 

In the Institutionalist view, the competition between 

alternative public images is part of the de.cision-making 

process in politic.s. The efforts of the planters to change 

the status quo is part of the basic struggle over authority. 

The opposition of watermen for reasons explained previously, 

caused what Boulding- referred to as institutional 

stickiness, especially in Maryland. Also appropriate to this 

struggle is Boulding's prediction. that often times the 

misguided efforts of reformers only increases the resistance 
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to institutional change. The waterman's preference for 

common property was characterized as the result of ignorance 

and irrationality, when it is really a characteristic of 

their temperament type. The reformers [Brooks, Truitt, 

Winslow] firmly believ~d that education of the watermen was 

the way to change this preference. Educating the watermen to 

get them to accept leasing is an example of the use of 

conditioning power by one group to win the submission of 

others to their preferences. 

Gaining 

easier than 

the aquiesence of tongers in 

in Maryland because the change 

Virginia was 

in property 

rights was less of a threat to their livelihood. Though they 

may have opposed leasing in principle, their opposition was 

less strenuous and the competition had more to gain. The 

exercise of condign power was also a factor in this 

acceptance. The state uses a marine police force to 

encourage compliance with the law. Planters can appeal to 

the condign power of the state to prosecute, convict and 

punish those who steal from private beds. In Maryland, no 

amount of conditioning or condign power has yet proven 

successful at modifying the watermen's image of all Bay 

bottom as a commons to which he has a right of inclusion. 

While watermen in neither state have ever been well 

organized, those in Maryland exercised more power in the 

collective decision-making process. They shared a greater 

common interest and enjoyed greater political power because 
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of the structuring of property rights and political rights 

on a county basis. The watermen in any one county had a 

common interest in the oysters growing under county waters. 

The Maryland legislature acquiesced in giving the Tidewater 

legislators whatever they wanted because 1) together they 

were a majority of the legislative body 2) the comity system 

giving county legislators a powerful voice in local affairs 

3) the political machine sought out groups of voters with 

special 

support 

tended 

interests it could cater to in return for their 

at election time and 4) non-Tidewater legislators 

to regard oysters as a matter of purely local 

interest. 

This last reason for the power of the watermen was also 

a factor in Virginia politics. It is an example of vote 

trading or reciprocal obligation among authorities as 

Lindbloom terms it. It was just as important in the passage 

of the 1984 act in Virginia as it was in 1880 as described 

by Ingersoll. The entire history of oyster policy as 

revealed in acts of the states' legislatures is evidence of 

the incremental nature of the policy making process. The 

.property rights structure is never fully defined, as the 

Public Choice economists would like to see it. Incremental 

change has been the essence of the evolutionary process. 

Even the acceptance of private planting in Virginia was 

accomplished only gradually, from the first law protecting 

planted grounds in 1847 to the turn of the century when 

institutional level decisions finally insured sufficient 
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security of tenure to encourage investment in cultivation. 

There was never any clear goal of oyster management policy 

expressed by policy makers. Rather, they acted to remedy 

current problems, making minor changes in the law that they 

hoped might help petitioning interests. Even Virginia's 1984 

act is very vague about specific goals, leaving these to the 

committee reviewing the management plan drafted by VMRC 

officials. 

Using the Public Choice model, which assumes that all 

directors of government agencies act as budget maximizers, 

one would expect this plan to be composed of recommendations 

which would increase the budget of the VMRC. This however, 

is not the case. As mentioned earlier, the recommendations 

continue to reflect the professional mangers' commitment to 

the application of scientific principles. The proposals for 

increased expenditure on repletion also includes plans to 

optimally allocate any shell planting made above and beyond 

historical 

important 

practices. The ideological commitment is more 

than revenue maximization in explaining the 

behavior of the fishery managers. 

In the past many of the oyster management policy 

measures have been responses to changes in environmental 

conditions, primarily freshets and disease. Some of the 

environmental changes represented feedback signals. They 

were the result of the property rights structure and they 

influenced change in the property rights structure. Two 
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examples of negative feedback are 1) the depletion of mature 

stocks of oyster in newly discovered natural beds and 2) the 

destruction of the natural rock by harvest gear of all 

types. These gave impetus to leasing, the institution of the 

repletion programs, and adoption of cull laws. The success 

of private leasing in the early 1950's in Virginia led to 

continually increasing leasing and private production 

throughout the decade. 

These examples affirm the value of incorporating the 

relationships diagramed in Figure 4.8, in an analysis of 

institutional change. This framework has helped to identify 

the relationships and forces that have been important in the 

evolution of property rights to the Chesapeake Bay. This 

evolution 

proffered 

has not been consistent with 

by Public Choice economists. 

the 

The 

theories 

analytical 

frameworks of Chapters Three and Four have been used to 

point up the failing of the Public Choice explanations. They 

have been used to provide a better explanation of why 

property rights evolved the way they did, and without 

assessing prejudicial of the rightness or wrongness of 

·decisions. The worker satisfaction bonus and factor rents 

that are generated with a common property rights structure 

help explain the resistance of watermen to the privatization 

economist have recommended in the.past and demonstrate that 

who holds rights matters in making decisions about change in 

the property rights structure. This does not imply that the 

value of maintaining the commons exceeds the benefits 
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consumers of oysters might enjoy with a change in the 

property rights structure, or that it is in any way best. It 

simply explains how the property rights structure come to be 

what it is today. 
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