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CHAPTER I 

INTRODUCTION 

The objective of this dissertation is to study the impact of 

Citizen Interest Groups (CIGs) on the implementation of the Clean Air 

Act in Los Angeles. The Clean Air Act is chosen because it has become 

the basis for institutionalization of certain forms of citizen partici-

. . . 1 1 . 1 . 1 pation in environmenta egis ation. Because the problems which have 

arisen in the implementation of the Act may arise with other laws, it 

is important to determine the impact of key provisions. Similarly, 

the CIGs are themselves important for their influence on the 

implementation process and subsequent resource reallocation. 

Citizen Groups and the Environment 
2 Over the past several years Citizen Interest Groups (CIGs), 

which we define to include their judicial counterparts, Public Interest 

Law Firms (PLFs), have used environmental regulations to expand their 

influence into a wide range of areas, some of which, unanticipated by 

1 See Chapter IV note 1 infra for a list of environmental regula-
tions with citizen participation provisions. 

2The acronymn "CIG" is used to ref er to broadly based groups 
whose members share a connnon interest rather than a narrowly defined 
economic benefit. 

1 

., 
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Congress, may be considered perverse by the general public. The role of 

the environmentalist CIG has also been promoted through explicit 

statutory provisions in key environmental laws. 

Legal writers and political scientists have long been criticized 

for advocating the best possible policy solution without considering 

the problems associated with its implementation. They fail to take 

into account the maximizing behavior of individuals involved in the 

decision-making process and to sort out the sources of externalities 

which arise from different institutional arrangements. In the case 

of certain environmental laws, criticism may be leveled at Congress for 

failing to recognize not only the problems resulting from the maximizing 

behavior of bureaucrats and judges, but also the maximizing behavior 

of CIGs. 

Congressional oversight has, in some cases, been instrumental in 

the expansion of the sphere of CIG influence through administrative 

rulings and court action. Although not a product of the legislative 

process, the impact of case law emerging from the courts and governmental 

agencies is identical to statute law. Because the impacts are virtually 

equivalent to legislation we refer to such action as quasi-legislative 

in content. 

The apparent cooperation of the courts should not necessarily be 

viewed as an endorsement of CIG participation per se, but perhaps as a 

vehicle for the expansion of the judiciary's own quasi-legislative 

authority . This is because CIG litigation has often dealt with the 

interpretation of "gray areas" concerning when and how judicial review 
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is obtained as well as the enforcement of unambiguous statutes. The 

development of CIGs in the environmental polity has also benefitted 

from a favorable political climate. 

In the case of the National Environmental Policy Act (NEPA), 3 CIGs 
4 have used the Environmental Impact Statement (EIS) requirements to 

delay and in some instances prevent both public and private projects. 

CIGs have used the EIS as an expression of opposition to local, state, 

and federal government projects such as dams, highways, airports, low 

income housing, and power plants as well as private projects such as 

shopping centers, recreational development, and housing projects. By 

forcing procedural compliance with NEPA, CIGs have imposed costs on 

individuals as taxpayers and private investors. 

3 42 U.S.C. §§ 4321 et. seq. (1970). 
4 42 U.S.C. §§ 4332(2)(C) (1970). See generally, Robie, Recognition 

of Substantive Rights Under NEPA, 7 Nat. Res. Lawyers 387 (1974); 
Anderson, NEPA in the Courts (1973); Yannacone, Na tional Environmental 
Poli cy Act of 1969, 1 Environmental Law 8 (1970); Cramton and Berg, On 
Leading A Horse to Water: NEPA and the Federal Bureaucracy, 71 Mich. 
L. Rev. 511 (1973); Arnold, The Substantive Right to Environmental 
Quality Under the National Environmental Policy Act, 3 Environmental Law 
Reports 50028; Anderson, NEPA and Federal Decision Making, 3 Environmental 
Law Report 50099 (1973); Jordan, Alternatives Under NEPA: Toward an 
Accommodation, 3 Ecol. L. Q. 705 (1973); Edmonds, The National Environ-
mental Policy Act Applied to Policy-Level Decision-Making, 3 Ecol. L. Q. 
799 (1973); and Note, The National Environmental Policy Act of 1969 
and the Energy Crisis: The Road to Alaska, 10 Columb. J. of L. and 
Soc. Prob. 265 (1974). 
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In Chicago EIS requirements were used to delay a low-income housing 

project on the basis of the "environmental impact of the prospective 
5 low income tenants." In New York City, a low-income housing project 

was delayed for months and finally had to be expensively redesigned 

because of the possibility of noise pollution. 6 CIG action is also 

responsible for the Securities and Exchange Commission's requirement 

that corporations use their annual report as a vehicle to inform share-

holders of the environmental impact of important projects. 7 Moved by 

similar environmental concern, CIGs petitioned the Interstate Commerce 

Commission to review freight rate increases on the basis of the 

environmental impact of increased shipping rates on the processing of 

recycliables. 8 

After oil company advertisements promoted the Trans-Alaska Pipeline, 

CIG action forced the Federal Communication Commission to require 

television stations to provide equal time for the environmentalists. 9 

Also with respect to the Trans-Alaska Pipeline, 10 the fear of continued 

5 Ackerman, Impact Statements and Low Cost Housing, 46 So. Cal. L. 
Rev. 754 (1973). 

6Kristol, The Environmental Crusade, Wall Street Journal, December 
16, 1974, at 24, col. 3. 

7Natural Resources Defense Council v. EPA, 43 U.S.L.W. 2260 (1974). 

8students for Correcting Regulatory Agency Procedures (SCRAP) v. 
ICC, 346 F. Supp. 189, (D.D.C. 1972), 6 ERC 1305. 

9Friends of the Earth v. FCC (CA DC) rev'g, 1 ERC 1625, 2 ERC 1900; 
In Re Complaint Wilderness Society, 3 ERC 1292; In Re NBC, 2 ERC 1716; 
In Re Soucie, 3 ERC 1625. 

10wilderness Society v. Morton, No. 72-1796, (D.C. Cir., April 4, 
1974) 4 ELR 20279. 
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CIG litigation forced Congress to rewrite substantial portions of NEPA 

as well as pass unprecedented legislation to exempt the pipeline from 

d 1 1 . 11 proce ura comp iance. 

Aside from applications of the law in ways not envisioned by the 

Congress, CIGs have been responsible for clearing up ambiguities in 

existing statutes. In essence, the removal of interstitial gaps is 

quasi-legislative because new law is created through the courts and 

administrative hearings. Some of the case law emerging from these 

hearings would have had dubious possibilities in the legislature. Non-

degradation of clean air regions provides a case in point.12 In 

Sierra Club v. Ruckelshaus, the court interpreted the phrase "protect 

and enhance" in section 101 of the Clean Air Act to prohibit degradation 

of clean air regions. There are, of course, many examples of CIG 

enforcement of both NEPA and the Clean Air Act. 

The Institutional CIG 

Citizen enforcement of environmental regulations produces decisions 

which are public goods. Since the benefits from enforcement will fall 

mainly on others and it is prohibitively difficult in many cases to 

force individuals to pay for spillover benefits received, one would 

anticipate the rational individual to invest less than the socially 

optimal amount in enforcement related activities. The term "enforcement 

11see Note, The National Environmental Policy Act of 1969 and the 
Energy Crisis: The Road to Alaska, 10 Columb. J. of L. and Contemp. 
Prob. 265, 307 (1974). 

12 ' 
Sierra Club v. Ruckelshaus, 344 F. Supp. 253 (1972). 
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related activities" is used here to refer to both direct action through 

litigation and lobbying as well as indirect action through exhortations 

to the public in opposition to or in support of environmental regulations. 

Due to the issue orientation which has characterized the environmental 

movement and the incentive to be a free rider, public goods theory 

would predict that environmental CIGs would be short-lived and under-

financed. 

This study focuses on the "institutional CIG," as delineated in the 

Clean Air Act. In contrast to the type of CIG predicted by public 

goods theory, institutional CIGs are generally well-funded and on-going 

or ancillaries to on-going groups. Although relying to some extent 

on volunteer participation, they are generally staffed by professionals 

with salaries comparable to those attainable in the private market. 13 

13In their first grant to Natural Resources Defense Council, the 
Ford Foundation required that lawyers for public interest law firms 
receive salaries comparable to private practice. Unlike private practice, 
however, the PLF salaries were to top out after several years. (These 
views were expressed by Mary Nichols of the Center for Law in the Public 
Interest in an interview conducted April 4, 1975.) This policy is 
reflected in the yearly salaries of $31,000 paid by the Center for Law 
and Social Policy, a Washington-based PLF, whose principal revenue source 
is also the Ford Foundation. The salary policy reflects the views of 
its chairman, former Supreme Court Justice, Arthur Goldberg. Goldberg 
maintains that "decent wages" are needed to maintain public interest law 
as a "permanent institution." The salary policy of the Ford financed 
groups is in dramatic contrast to the Nader organizations which are non-
tax exempt and are supported from Nader's lecture fees and non-tax 
deductible contributions. The Nader complex, which includes Public 
Interest Research Group and Aviation Consumer Action Project, offers 
recent law graduates $7,000 to $8,000 a year compared with the $4,500 
or so that used to be the rule. More experienced Nader attorneys are 
paid $15,000 to $20,000. (Schorr, Vox Populi, Wall Street Journal, 
July 15, 1975, at 16, col. 1.) 



7 

Revenue sources may be voluntary contributions from the public, 

foundation and governmental grants, or payments for services rendered 

to private organizations or governmental agencies. As self-appointed 

or government contracted bargaining agents for diffuse publics, the 

"institutional" CIG does not fit into the "any person" image evoked 

in section 304 of the Clean Air Act. Organizational costs do not, 

in fact, favor the type of citizen initiative implied in the language 

of the Act. 

Str.ucture of This Study 

After providing a theoretical overview and surveying the set of 

institutions and controversies which have affected the efficacy of CIG 

action, the remainder of the study will focus on the impact of these 

factors on institutional CIG action in the Los Angeles scenario. The 

study is organized in seven chapters. Chapter II provides a theoretical 

overview of CIG activities and background material concerning lobbying, 

litigation, and media usage. The "elitist" image of the environmentalist 

CIG is also explained. Chapters III, IV, and V survey the impact of 

government on CIG behavior. Congressional action, administrative 

rulings, and judicial decisions have subsidized certain CIG activities 

while making others prohibitively expensive. Some activities have 

made CIGs the subject of controversies, and created uncertainty as to 

the relative prices of certain CIG instruments. 

Chapter III deals initially with the implicit subsidies provided 

for certain activities through tax·subvention. The controversy between 
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the Internal Revenue Service (IRS) and the Sierra Club, which arose over 

the extent to which CIGs could engage in "legislative activity" and 

retain full tax subvention, will be used as the basis from which to 

assess the impact of tax treatment on the environmentalist CIG. Although 

the official position of the IRS remains unchanged, the controversy 

has apparently been resolved through administrative rulings allowing 

circumvention through functional splitting into activist arms and funding 

agents. 

The final part of Chapter III deals with the controversy over the 

acceptability of court-awarded fees to PLFs. In this case the IRS 

questioned the tax subvention of activities which they felt could be 

handled by the private sector. The four years of uncertainty have 

apparently ended with new guidelines published in February of 1975.14 

The negative attitude taken by IRS toward fee awards as a source of 

PLF revenue and the intentions expressed by the Ford Foundation to 

withdraw financial support for PLFs provide interesting complications 

for the future of the environmentalist PLF. 

Chapter IV continues the survey of the institutional structure 

with the expanded role for citizen participation in the Clean Air Act. 

The Act has explicit provisions for incorporating citizen participation 

in the formulation of state implementation plans and the enforcement 

of various provisions of the law. 

14 Rev. Proc. 75-13, also released as TIR-1348, dated Feb. 18, 
1975. 
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The Environmental Protection Agency (EPA) interpretations of 

provisions of the Clean Air Act have cast CIGs, who in their pure state 

may be considered bargaining agents for diffuse "publics," in the role 

of agents of the government. "Citizen participation contracts" made 

by EPA to CIGs to "elicit1115 public support for EPA's own transportation 

control strategies represent the random subsidization of views approved 

by EPA. 

EPA has used CIGs to internalize various forms of intergovernmental 

conflict. Here the term "internalize" is used to refer to the use of 

CIGs to force state and local governmental agencies to consider various 

EPA-approved implementation strategies. It is often maintained that 

polluters are most successful in exerting political pressure to vitiate 

the enforcement of environmental regulations at the state-local level. 

By providing support for stringent alternatives which often require 

dramatic social changes and which may also lack political support, 

CIGs forced state-local governmental units to bargain with both polluters 

and EPA. As a means for resolving intergovernmental conflict, EPA 

contracts and grants have altered the fundamental relationship of CIGs 

to the public by making them a conduit of government opinion rather 

than the reverse. 

Chapter V deals with the impact of the judiciary on CIG behavior, 

and the enforcement provisions of the Clean Air Act. The courts have 

15rnterview with Albert J. Heier, Office of Public Affairs, EPA, 
Washington, D. C., in Washington, D. C., March 31, 1975. 
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been responsible for the removal of important obstacles to CIG partici-

pation through liberalized interpretation of both judicial constructs 

and existing statutes. Examples of quasi-legislative activity are 

found in the interpretation of "standing to sue" on behalf of the 

public in the absence of "economic injury in fact" and the expansion of 

fee shifting. 

Chapter VI focuses on the efficacy of CIG action in Los Angeles, an 

interesting case study for several reasons. First, EPA estimates that 

Los Angeles is the leading, although not the only, major metropolitan 

area in which transportation control plans must be implemented in order 

to reach the oxidant standard by 1977. These plans include certain 

measures which are generally perceived as unreasonable by the public 

such as gas rationing. Secondly, it is apparent that state and local 

officials do not believe that the United States Department of Justice 

will bring criminal prosecutions against individual state officers 

because the state has failed to comply with deadlines. Thirdly, the 

state-local government-EPA interface has been characterized by indif-

ference or hostility to the idea of federal intervention. Finally, 

the approaches taken in Los Angeles frequently become the basis for 

dealing with similar problems in other states. 

Two case studies have been selected on the basis of the impact of 

CIG action. In Clean Air Constituency v. California Air Resources 
16 Board, CIGs were brought in as "front men" in order to obtain standing 

16c1ean Air Constituency v. California Air Resources Board (Cal. 
SupCt) 11 C. 3d 801, 6 ERC 1945. 
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to sue, since the two private firms which desired to institute the suit as 

co-plaintiffs were not incorporated in California. Although represented 

by the non-profit Center for Law in the Public Interest, a PLF, the 

private plaintiffs paid the legal expenses involved in bringing the 

case. A possible conflict of interest arose due to the Clean Air 

Constituency's "citizen participation contract" with EPA. The EPA 

General Council ruled Clean Air Constituency could act as co-plaintiff 

in the case under the stipulation that no EPA funds or personnel supplied 

under EPA contract be used in bringing the court action. 

Another interesting case, which provides the focus of the second 

case study, is the "Smog Holiday" called by EPA Region IX in 1973. This 

was in response to the threat .of litigation on behalf of the Center 

for Law in the Public Interest concerning the failure of EPA to promulgate 

an Emergency Episode Plan. 17 A suit was filed in March of 1975 con-

cerning this issue. 18 

Chapter VII provides a summary of the impact of various revenue 

sources on environmentalist CIG behavior and offers alternative 

institutional structures. Criteria are developed for subsidization 

based on the public goods produced by CIG activities. 

17Interview with Russell Freeman, Deputy Administrator, EPA-
Region IX, San Francisco, in San Francisco, March 31, 1975. 

18california Lung Assn v. Train, Cir. #95-1044, (C.D. Cal., 
March 26, 1975). 



CHAPTER II 

CITIZEN INTEREST GROUPS (CIGs)--AN OVERVIEW 

The objective of the study is to provide a positive analysis of 

various forms of public participation through CIGs in the enforcement 

of environmental regulations. Although it is recognized that CIGs 

produce both positive and negative externalities, the reallocation of 

resources resulting from CIG activities is ignored. We choose to 

confine the study to the impact of a narrowly defined subset of CIG 

activities on the environmental values emerging from the present in-

stitutional structure. It is further recognized that some CIGs may 

undertake profit-making activities. Our focus in this study, however, 

is on the public goods produced by quasi-administrative CIGs whose 

role is delineated in the enforcement mechanism of environmental 

regulations. 

Chapter II provides a theoretical groundwork from which to examine 

the development of CIGs by analyzing the institutional factors which have 

affected the efficacy of environmentalist CIG instrumentalities and the 

organizational structure of CIGs. We begin by defending the choice of 

the term "CIG. " The distinction between "public interest" as an issue 

advocated by interest groups, and as an outcome which is supposed to 

emerge from a properly designed set of institutions will be made clear. 

12 
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This, in turn, will be followed by background information on CIG 

financing and a conceptualization of CIG activities. The public goods 

generated by CIG behavior will be discussed and the changes in property 

rights which have led to the emergence of CIGs in the environmental 

polity will be introduced as the basis for subsequent development. 

Although the study will also focus on the impact of various institutions 

on CIG behavior, no judgment will be rendered as to whether the 

present set ·Of institutional arrangements is the ideal set. 

Citizen Interest Groups--Defined 

The term "CIG" is used to denote a class of broadly based groups 

whose memhers share an interest other than narrow economic benefit. 1 

Our usage of "CIG" cuts across the traditional categories such as 

"citizen action group" and "public interest group" used by legal 

commentators. "Citizen action group" is rejected due to possible 

confusion with the Internal Revenue "action organization" classification 

which denotes groups engaging in overt political and legislative 

1we assume that the revenue sources of such groups qualify them 
as "public" under section .509(a) of the Internal Revenue Code as amended 
by the Tax Reform Act of 1969. Although it has been estimated that 
there are 40,000 voluntary organizations in the U.S. which pursue 
environmentally related activities, the number of national activist 
environmental CIGs is probably less than 25. In 1973 membership in four 
prominent national CIGs totaled 306,000. (Sierra Club--180,000; 
Friends of the Earth--17,000; Environmental Defense Fund--39,000; and 
Wilderness Society--70,000.) For a study of the environmentalist CIG 
see Zinger, Dalsemer, Magargle, Environmental Volunteers in America, 
Nat'l Center for Voluntary Action (1972). See note 26 infra and 
accompanying text. 
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2 advocacy. Although some of the activities upon which we later focus 

may be construed to fit into this category, our primary interest lies 

in 50l(c)(3) "public charities" and 50l(c)(4) lobbying organizations. 

The term "public interest group" is rejected on different grounds. 

First, there is the difficulty of defining the "public interest." 

Generally, the use of "public interest" is reflective of judgments of the 

legal or moral validity of the positions asserted by interest groups. 

If the definition of "public interest" is limited to only those things 

which do benefit practically everyone, such as the prevention of murder, 

f . d f . 1 l "f "CIG" . h f we in ew environmenta groups qua i y. is, t ere ore, 

defined to exclude any moral connotation. 

Another source of confusion results from the use of the term 

"public interest" in reference to the decision-making process of govern-

ment. The decision-making calculus of governmental agencies is often 

purported to balance a number of subsidiary interests, both public and 

private, in order to arrive at a result which serves "the public interest." 

It is very important that terminology not confuse the distinction between 

the standards or goals by which competing interests are allegedly 

balanced and the advocacy of interest groups. 

The "public" nature of the CIG advocacy distinguishes it from the 

participation of private parties on behalf of their own direct economic 

2section l.50l(c)(3)-l(c)(3) of the Internal Revenue Code, as 
amended the Tax Reform Act of 1969. See Chapter III note 22 infra. 
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or personal interests. CIGs may be conceived to bargain on behalf of 

"diffuse publics" the members of which may be a numerous and perhaps 

ill-defined constituency having a limited individual stake and perhaps 

no monetary stake in the issues that CIGs address. 

This is not, however, to say that CIG behavior with respect to 

certain issues may not be analogous to the protection of a proprietary 

interest. 3 Because the end product of their action is the "authorita-
4 tive reallocation of resources via the political process," our 

definition of CIG is consistent with the Buchanan-Tullock definition 

of organized pressure groups. 5 In the case of environmental CIGs the 

motivation is identical, that is, they expect to secure differential 

advantages through the political process. Although the differential 

advantages sought would appear non-economic, this is not to say that 

CIGs do not stand to gain materially from additional constitutency support. 

3For example, Environmental Defense Fund has been active in the 
reform of pricing policies for electricity, strip mining, toxic chemicals, 
and wildlife preservation. Friends of the Earth has pursued activities 
relating to urban land use, air pollution, recycling, and energy con-
servation. The Center for Law and Social Policy, a PLF, has been active 
in consumer affairs, and environmental protection and health. Aside from 
recreational activities Sierra Club is perhaps best known for its interest 
in wilderness and wildlife preservation and air pollution. Finally, 
Natural Resources Defense Council focuses on regulatory agencies with 
respect to air and water pollution, energy policies, strip mining, and 
solid waste disposal. 

4This phrase was advanced by C. Goetz, Public Goods, Environmental 
Protection, 15 (Meyers and Tarlock editors 1972). 

5 Buchanan and Tullock, Calculus of Consent, Chapter 19. See also, 
Olson, The Logic of Collective Action, Chapters II and IV (1965). 
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One only has to look at the revenue picture of two prominent 

environmental CIGs in order to gauge the impact of various types of 

advocacy. The upper panel in Table I shows that Natural Resources 

Defense Council experienced an increase of 819% in total revenues during 

the period 1970 through 1974. Environmental Defense Fund experienced 

a less spectacular increase of 35% for the period 1970 through 1973. 

Although the organizational structure of these two CIGs prohibits 

lobbying and a detailed study of media coverage is not within the 

purview of the present study, litigation may be used to provide an 

easily quantifiable measure of their activities. 

Litigation undertaken by Natural Resources Defense Council and 

Environmental Defense Fund is provided in the lower panel of Table I. 

Natural Resources Defense Council, which was listed as principal 

plaintiff in ~% of the total environmental cases brought by CIGs 

during this period, began operations in 1970 and did not actually 

litigate until 1971. Environmental Defense Fund, on the other hand, 

was principal plaintiff in 14% of the cases undertaken, and had under-

taken litigation as early as 1967. The period under consideration was, 

of course, characterized by a change in environmental awareness which 

would have tended to benefit all environmental groups although perhaps 

unequally. For this reason, it is not possible to explain the change 

in revenues by the activities of individual CIGs alone. One can, 

however, build a strong case for the importance of advertising particular 

environmental issues and hence CIGs through the courts. Precedents 

established in the courts have been a low cost method for expanding GIG 



17 

TABLE I 

Total Revenues of CIGs 

1970 

1971 

1972 

1973 

1974 

Litigation during period 
5/70-9/25/74 

Percentage of Total 
Environmental Cases 
Brought by CIGs 

Natural Resources 
Defense Council 

158,046 

636,073 

1,230,813 

1,238,343 

1,415,460 

24 

8.5% 

Environmental 
Defense Fund 

891,480 

1,180,666 

1,097,228 

1,204,280 

not available 

33 

14% 

Source: Financial information is supplied from IRS forms 990 filed by 
environmental CIGs. 

Litigation information is taken from Volumes I-VI of the 
Environmental Reporter Cases published by the Bureau of National 
Affairs. 
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influence in the system. The changes in property rights resulting from 

the administration of tax laws, legislation, and judicial interpretations 

which have provided incentives for CIGs to litigate will become the 

basis for further analysis in Chapters III, IV, and V respectively. 

The impact of other CIG instrumentalities is less easily quanti-

fiable. Aside from litigation to enforce and clarify existing statutes, 

CIGs have created environmental awareness by providing information at 

Congressional and administrative hearings and through petitions to 

administrative agencies. For example, CIGs made appearances and entered 

statements in the records of the Muskie Hearings in the 1970s. 6 

Although their participation is apparent, the extent of their influence 

on the decisions emerging from the Muskie Hearings is difficult to 

ascertain. It has been asserted that many of the environmentalist CIG 

participants at the Muskie Hearings were invited in order to convey 

the impression of a balancing of public and private interests. 7 

The impact of legislative activity undertaken is also difficult to 

quantify. Although lobbyists claim to have affected the final outcome 

6Hearings on S. 3229, S. 3466, and S. 3546 before the Subcomm. 
Air and Water Pollution of the Senate Comm. on Public Works, 9lst 
Cong., 2d Sess, parts I-V (1970). This set of Hearings is commonly 
referred to as the "Muskie Hearings. 11 

on 

7This view is expressed by Lytton W. Stoddard, graduate research 
assistant at the Center for Study of Public Choice, Virginia Polytechnic 
Institute and State University, who has undertaken a detailed study 
of the Muskie Hearings. 
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of key environmental legislation, their precise impact is difficult to 
8 evaluate. The support of powerful interest groups such as the "urban 

lobby" may have been of equal if not greater importance in the drafting 

f . . 1 1 . 1 . 9 w· h d . . IG o certain environmenta egis ation. it out enigrating C 

lobbying efforts, it may be argued, however, that the principal areas of 

CIG impact have been through effective media utilization and litigation. 

In addition to participation in the formal and informal stages of 

decision-making in legislation and litigation, the forums used by CIGs 

for exhortation of environmentalist concern have been newspaper advertis-

ing, coordinated letter writing campaigns, mail-out literature, press 

releases, news conferences, various media presentations, and educational 

programs. 

CIG publicity generated through media sources has been credited 

with pointing out the inadequacies of regulatory agencies and creating a 

8conversations with prominent environmental lobbyists Rafe Pomerance, 
director of the National Coalition for Clean Air, and Joe Browder, 
director of the Environmental Policy Center, provided a consensus on the 
following as examples of successful CIG "legislative activity": Safe 
Drinking Water Act, Pub. L. No. 93-523, 88 Stat. 1660; Big Cyprus 
National Preserve, Pub. L. No. 93-440, 88 Stat. 1257; Clean Air Act, 
42 U.S.C. § 1857 et seq.; Energy Supply and Environmental Coordination 
Act 1974, Pub. L. No. 93-319, 88 Stat. 246; Federal Aid to Highway Act 
1973; Pub. L. No. 93-87; 87 Stat. 250; Strip Mining Bill, R.R. 3383, 
93rd Cong., 2nd Sess. (1974), S. 425, 93rd Cong., 2nd Sess. (1974); 
Federal Water Pollution Control Act of 1972, 33 U.S.C. 1151 et seq.; The 
Wild and Scenic Rivers Act, 16 U.S.C. 1274. For other indications of 
environmentalist lobbying activities, see lobbyists registrations re-
ported in the Congressional Quarterly Index. The National Journal also 
follows their activities. See Chapter III at 64-65 infra. 

9 See note 8 supra with respect to the Federal Aid to Highway Act 
of 1973. 
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"public demand'! for the enforcement of environmental regulations. At 

least one EPA administrator considers this area to have been the major 

area of CIG impact. 10 In many instances CIGs, acting in a coercive 

capacity, have been responsible for narrowing the enforcer's set of 

alternatives to deal with non-compliance on the part of both polluters 

d d . . 11 an a min1strators. 

The ability to effectively marshall media support has been perhaps 

the most effective tool available to general purpose or localized CIGs 

in dealing with local issues not having yet achieved a degree of "ripe-

ness" for judicial review. The legal term "ripeness" refers to the 

existence of a judiciable controversy. Even small poorly financed CIGs 

have been able to promote their respective environmental concerns 

through effective media utilization. 

For example, "GOO" (Get Oil Out), organized after the Santa Barbara 

Oil spill in 1969, was able to use the media to mobilize opposition to 

oil drilling in the channel. Although citizen efforts were culminated 

by legal action, successful media usage may be credited, at least in 

part, with making the controversy "ripe" for judicial review. A review 

of media coverage is, after all, recommended by legal commentators in 

the preparation of environmental law suits. Although not evidence in 

lOinterview with Russell Freeman, Deputy Administrator of EPA-
Region IX, San Francisco, in San Francisco, March 31, 1975. 

11 In Chapter VI the "Smog Holiday" provides a case in point. 
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itself, news stories are considered invaluable as sources of (1) witnesses 

and data; (2) statements by defendants; and (3) ammunition for cross-

examination of defendant's witnesses.12 

Public Good Aspects of CIGs as Bargaining Agents 

An environmental issue is defined as an external diseconomy caused 

by actors who alter the environment. The objective of environmental law 

is to regulate the activities of the developer and strip miner, as well 

as the smoke, noise, and effluent producer. As a result of these 

activities, which are considered to fall within the "pollution" rubric, 

citizens are said to suffer damage to their health, aesthetics, and 

property values. Because the price of goods produced by polluters does 

not fully reflect the social cost of production, some citizens may gain 

from purchasing or producing these goods. For example., consumers in 

clean air areas benefit from price differentials when they purchase 

the products of polluting industries. 

Pollution is a Pareto-relevant external diseconomy which exists as 

a problem in the large number setting. Contrary to the effect on 

resource allocation from irrelevant or pecuniary externalities, pollution 

will not be internalized in the competitive solution. Although Pareto-
r 

relevant in that gains from trade exist, market-like voluntary arrange-

ments will generally fail to emerge in the large number setting. 

Pollution becomes a source of inefficiency in the system, when aside 

12 Jeans, Pollution Litigation, Practising Law Institute, at 
27(1970). 
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from the relationship between the "producer" of an effect and the 

"consumer," there exists an additional external relationship among the 

separate "consumers" of the externality. 13 Buchanan refers to this 

second relationship as "publicness" or the joint consumption inter-

action. It is the "publicness" characteristic which makes pollution 

a problem in the large number setting by providing the incentive for 

free riding behavior. 14 

Of course, the incentive to free ride will be present in both the 

small and large number setting anytime an individual feels that he 

can escape censure for not paying for spillover benefits. Pollution 

is a problem in the large number setting because the organizational and 

bargaining costs of preventing free riding are high relative to the 

individual bargainer's potential gain, preventing the exploitation of 

mutual gains from trade. In the absence of "publicness," market-like 

voluntary contractual arrangements are expected to emerge regardless 

of the group size. 

Pollution would not be a problem in the small number setting because 

parties to a potential external relationship would be expected to enter 

voluntary contractual arrangements which would satisfy broad efficiency 

norms. Aside from the use of CIGs as bargaining agents there are at 

least two other institutional arrangements which may be used to reduce 

13Buchanan, The Institutional Structure of Externality, 14 
Public Choice, 69, 70 (1973). 

14 Id. at 72. 
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the large number problem: alterations in the size of the political 

. d h . . h 15 unit an c anges in property rig ts. 

The private costs of improvements in air quality will be incurred 

up to the point where the marginal private benefits of air quality 

improvements equal marginal private costs. With the effects of in-

dividual action spilling over mainly onto others, public goods theory 

predicts that rational individuals will invest less in the "private 

costs" of "negotiating" with polluters or EPA than is socially optimal. 16 

"Negotiation" in this case refers to a number of tools, incl\lding 

direct bargaining and "adjudication" through the media or courts. 

Improvements in environmental quality are public goods in the sense 

that benefits are non-exclusive. It is the inability to exclude non-

payers from benefits which reduces the incentive for individuals to 

react ~fficiently to environmental issues. Environmentalist CIGs 

provide a private good by reducing the cost faced by an individual for 

the expression of environmental concern. As conduits for individual 

and group preference revelation, CIGs produce decisions as public goods 

by bargaining for themselves or a "public" as they perceive it. 

Environmentalist CIGs can provide a public benefit by aiding in the 

decision-making process in two ways. First, CIG action may be used to 

resolve conflict which is both internal to various governmental units 

15 Id. at 71 and 74. 
16 Among the many, see Buchanan, The Demand and Supply of Public 

Goods (1968); Buchanan and Stubblebine, Externality, 29 Economica 
371 (1962); Buchanan and Tullock, The Calculus of Consent (1962); 
Tullock, Public Decisions as Public Goods 79 J. Political Economy 
913 (1971). 
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and between governmental agencies and private interests. CIG action 

in the courts, the legislature, and the media may be described as 

creating a climate for conflict resolution by focusing attention on 

recalcitrant polluters and bureaucrats. For example, in City of 

Riverside v. Ruckelshaus, CIG action was used to force the EPA 

Administrator to perform non-discretionary duties under the Clean Air 
17 Act. An additional case in point is provided in Clean Air Con-

stituency v. California Air Resources Board. 18 In this case CIG 

litigation prevented a state agency from delaying a controversial 

NOx retrofit program. The discussion of "Smog Holiday" in Chapter VI 

exemplifies the importance of CIG threats of litigation in forcing 

both state and federal governmental agencies to act decisively. 

Secondly, under certain circumstances CIGs can obtain a position on 

the agenda for policies which would have had little political support 

otherwise. For example, EPA "citizen participation contracts" used 

CIGs to promote stringent transportation control strategies which were 

apparently, at least in some cases, politically nonviable. Denver 

provides a case in point. Denver rejected almost all elements of the 

EPA-approved transportation control strategies at public hearings 

held in 1973.19 

17city of Riverside v . Ruckelshaus, (DCC Calif. 1972) 4 ERC 1728. 

18clean Air Constituency v. Ca lifornia Air Resources Board, (Cal. 
Sup. Ct.) (11 C. 3d 801), 6 ERC (1945). See the case studies in Chapter 
VI infra. 

· 19Blake, EPA Cancels Contract with Local Firm, Denver Post, 
September 19, 1973, at 8. See Chapter IV note 27 infra. 
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In a world with zero transactions costs environmental conflict would 

be resolved by the Coase solution. The Coase theorem states that "under 

idealized conditions when transactions costs are absent and where 

income-effect feedbacks are not relevant, the allocational results of 

voluntarily negotiated agreements will be invariant over differing 

f h h . h . . .. 20 assignments o property rig ts among t e parties to t e interaction. 

In a world where transactions costs are important, CIGs reduce the 

bargaining and organizational costs which discourage preference 

revelation. They may also increase the probability that an individual's 

view will affect the decision which emerges. 

The transactions cost of direct expression of environmental 

concern i,s often prohibitive for the individual. Litigation and 

lobbying, which have proven to be effective means of influencing 

environmental regulation, require substantial resource outlays and, for 

this reason, are beyond the resource capabilities of most environ-

mentalists. Not only are time and financial constraints operative here, 

but also the fact that most individuals lack the requisite skills for 

direct participation in these activities. Therefore, many environ-

mentally concerned individuals are precluded at the outset from 

participation in the forms of expression which have proven most 

effective in changing environmental laws. 

20 Buchanan, The Coase Theorem and the Theory of the State, 
13 Nat. Res. J. 579, 580 (1973). 
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Of course, it is not inconceivable that an individual would choose 

to express his preferences directly by hiring a lawyer or a professional 

lobbyist. Few individuals, however, feel strongly enough about 

particular environmental issues to do this since in most cases the 

appropriable private benefits are generally small relative to the cost 

of securing professional services. Direct expression will be chosen 

more often if the private cost of preference revelation is reduced. 21 

One way for individuals to reduce the private costs of preference 

revelation in cases where (1) the intensity of the preferences held 

by individuals is weak and (2) the transactions costs are high relative 

to expected benefits is to join with others to jointly express their 

preferences. 

CIGs reduce the private cost of preference revelation by providing 

channels through which individuals may participate in different capacities. 

The motivation for participation in a CIG is analogous to that for 

other voluntary organizations. Organizations such as volunteer fire 

departments provide a channel for direct expression of preferences 

through participation or for indirect action through financial contri-

butions. Direct participants presumably receive psychic returns from 

the social aspects of participation in the activity itself, as well as 

from contributing toward the provi~ion of the services. 

Environmental CIGs allow participants the choice of assuming an 

activist or non-activist role in the collective activity. Provision 

21Buchanan, Expected Values, and Large Numbers, 76 Ethics 1 (1965). 
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of channels for non-activist expression of environmentalist concern 

reduces the cost of preference revelation for individuals with high 

time costs. The "typical environmentalist," as shall be shown later, 

is characterized by above average income, educational levels, and 

occupational status, and would, therefore, face a high time cost to 

. . . . . 22 activist participation. 

Opportunity cost, of course, is a relevant consideration for the 

environmentalist, but for the "hard-core" environmentalist characterized 

by intense preferences concerning environmental issues, time cost con-

siderations may take on less importance. Although still relevant, time 

cost considerations may achieve lesser importance in the decision 

calculus for subsets of the population who pursue environmental activism 

as a hobby or for those whose vocations and avocations coincide. While 

anyone may pursue environmental activism as a hobby, lawyers and public 

relations people may be examples of the latter. 

As conduits for preference revelation CIGs may be used to reduce 

transactions costs through sharing of professional services. In this 

way CIGs aid in the mobilization of certain types of public opinion which 

would not be expressed on a citizen by citizen basis due to the relation-

ship of transactions costs to expected or potential private benefits. In 

cases where the individual cannot find a CIG representing the ideal 

22see note 26 infra. See also Becker, Economic Theory, 45-50 
(1971) and Lancaster, Change and Innovation in the Technology of Con-
sumption, 56 Amer. Econ. Ass'n. Proceedings, 14 (1967). 
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point on his preference map, he may choose to express his own preferences 

directly. Alternatively, he may choose to join several CIGs who cover 

the spectrum of his prefer~nces. 

Coalitions of CIGs may be formed to internalize gains from trade 

when bargaining costs are high and/or expected gains low for the indivi-

dual CIG. The size of the coalition will depend upon the extent to 

which "publicness" or the joint consumption externality among separate 

consumers is present. The form ultimately taken by the bargaining 

process between the "producer" and group of "joint consumers" of an 

externality will depend on the ability of the individuals to make trades. 

in order to reach agreements. This in turn depends upon the intensity 

and diversity of values held by the individuals. 

Where the costs of defining, exchanging, and policing property 

rights exceed the private gains to individuals from internalizing the 

effects of the actions of others, voluntary contractual arrangements 

would not be expected to emerge. For significant externalities in the 

large number setting, there may be a tendency to rely on collective 

processes such as CIGs or government. 

Although CIGs are generally perceived as conduits for the expression 

of opposition, they may also provide the incentive for mobilization of 

supporting views. This was apparently true in 1975 in the San Francisco 

Airport expansion case in which Friends of the Earth enjoined con-

struction on the basis of failure to file an Environmental Impact 

Statement. By threatening jobs, Friends of the Earth provided the 

incentive for mobilizing those standing to lose directly from delaying 
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the project--the unions. The unions supported the formation of AWARE 

(Active Women Advancing A Responsible Environment) to oppose the 
23 intervention of Friends of the Earth. Another case in point is 

provided in the formation of Straight Arrow Coalition. This group was 

organized by loggers in the spring of 1975 to oppose legal action 

undertaken by the Sierra Club to require that Environmental Impact 

Statements be filed for logging operations. 24 It should be noted that 

the cost-bearers in the two cases cited were highly concentrated 

groups. This of course, stands in contrast to the general case in 

which organizational costs are made high because a small cost is imposed 

on a large number of individuals. 

Institutional Factors Which Distort Preference Revelation Through CIGs 

As a means for subsidizing CIGs as conduits for preference 

revelation, EPA contracts and grants, and certain features of the tax 

structure such as progressivity of marginal rates, increase the proba-

bility that the final outcome will be biased. An unbiased outcome is, 

of course, possible only to the extent that bargaining subsets are 

representative of the views held by the entire set. 

While subsidizing certain environmental CIG activities through 

tax subvention reduces the private costs of transmitting the views of 

23Maitland, Environmentalist Foes to Fight for Bigger Airport, 
San Francisco Chronicle, April, 1975, at 1, col. 1. 

24Martinez, Loggers' War--Hard Talk by Angry Men, Los Angeles 
Times, April 2, 1975, at 3, col. 3. 
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particular "publics," at the same time it leads to a concomitant in-

crease in the power of the subsets of the population which use CIGs 

in this way. By decreasing the marginal private cost of preference 

revelation as income rises, tax subvention may distort the preferences 

emerging from the system. Because the marginal private cost to an 

individual for expressing his preferences through tax-exempt organiza-

tions falls as his marginal tax rate rises, subvention provides a re-

gressive subsidy, and may lead to an over-representation of the views 

of upper income individuals. 

Although arguments for subvel{.tion may be based on reductions in the 

cost of expressing individual preferences, one cannot say that the 

outcome is made more efficient in a systemic sense. It is true, after 

all, that due to the nature of the present tax system, subvention does 

not bestow on lower income groups the same favorable terms for pre-

ference revelation as it does for high income groups. The inequities 

caused by the present form of tax subvention may in part explain the 

"elitist" image of environmentalist CIGs. Although time cost differ-

entials in the expression of individual preferences do not explain the 

socioeconomic status of the "typical" environmentalist, the reduction 

in the cost of charitable contributions as income rises provides some 

indication of why these individuals choose to express their preferences 
25 through CIGs. 

A survey by the Center for Voluntary Action Scholars indicates that 

in comparison to the general public, the "typical environmentalist" 

25see Chapter III at 47-50 infra. 
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is characterized by markedly higher income, educational, and occupational 

status. The survey provided in Table II compares the socioeconomic 

status of environmentalists in EPA regions III and VIII with those 

h . . f h 1 bl" 26 c aracter1st1cs o t e genera pu 1c. 

The data indicate that in comparison to the general public, 

environmentalists are an extremely well-educated group. In Region 

III, 10.5% of the population 25 years and over have college degrees, 

while 61.1% of the environmentalists in the same age group from these 

states are college graduates. In Region VIII, 12.6% of the population 

are college graduates, compared to 65.4% of the environmentalists. The 

divergence between environmentalists and the general public is most 

startling in graduate school attendance. In both Regions III and 

VIII, environmentalists are about eight times as likely to have 

attended graduate school as are members of the general public (39.6% 

versus 4.6% in Region III and 40.8% versus 5.3% in Region VIII). At 

the other extreme, 50.2% of the Region III population and 39.0% of 

the Region VIII population do not have high school diplomas, while only 

5.8% and 3.6% of the environmentalists from Regions III and VIII 

respectively are not high school graduates. 

It is clear that the environmentalists not only hold predominantly 

white collar positions, but are especially over-represented in the 

26nunlap, The Socioeconomic Basis for the Environmental Movement: 
Old Data, New Data, and Implications for the Movement's Future, Wash. 
State Univ. Coll. of Agriculture Res. Center, Scientific Paper No. 4350 
(1974). Region III includes Pennsylvania, Virginia, West Virginia, 
Maryland, Delaware, and the District of Columbia. Region VIII includes 
Colorado, Utah, North Dakota, South Dakota, Wyoming, and Montana. 



TABLE II 

Socioeconomic Characteristics of.Environmentalists Compared with 
General Population, by EPA Region 

Region III Region VIII 

Characteristics 

b Education: 

Some high school 
High school graduate 
Some college 
College degree 
Graduate work 

# of cases 

Environment. 

5.8% 
14.7 
18.5 
21.5 
39.6 

(655) 

Population 

50.2% 
30.9 
8.3 
5.9 
4.6 

(12,898,451) 

Environment. Population 

3.6% 39.0% 
9.7 33.6 

21.4 14.9 
24.6 7.3 
40.8 5.3 

(248) (2,841,468) 

a"Population" data for each region obtained by combining appropriate census data on all states 
in that region. All data obtained from U.S. Bureau of the Census, 1970: Chapter C, "General 
Social and Economic Characteristics"--Table 46 (Education), Table 54 (Occupation), and Table 57 
(Income). "Environmentalist" data represents responses from individuals in the 3,300 organizations 
sampled in Regions III, VIII, and five cities: San Francisco, St. Louis, Mo., Birmingham, Ala., 
Amherst, Mass., and Durango, Colorado. Five questionnaires were sent to each organization. 

bEducational data reported on those 25 years and older. 

w 
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Characteristics 

0 . c ccupation: 

Professional/Technical/ 
Academic 
Mgr./Administrator 
Sales 
Clerical/Off ice 
Service 
Agriculture 
Skilled labor 
Unskilled labor 

II of cases 

Family Income: 

Under $4,999 
5,000-9,999 
10,000-14,999 
15,000-24,999 
25,000 and over 

Ii of cases 

TABLE II--continued 

Region III 

Environment. Population 

55.8% 15.3% 
15.3 7.6 
3.0 6.7 
6.4 18.3 
1.8 12.3 
3.2 1.7 
9.6 14.4 
4.8 23.6 

(437) (8,885,431) 

3.8% 18.7% 
18.5 34.8 
27.9 26.6 
33.4 15.4 
16.4 4.5 

(736) (5,902,418) 

Region VIII 

Environment. Population 

60.7% 16.1% 
12.4 9.6 
4.1 7.0 
2.1 16.6 
1.4 14.1 

15 .2 8.8 
3.4 12.4 

.7 15.4 

(145) (2,017 ,017) 

7.0% 21.5% 
20.7 36.5 
27.8 25.5 
32.6 12.9 
11.9 3.6 

(270) (1, 363, 597) 

Source: Dunlap, The Socioeconomic Basis of the Environmental Movement. 
c . . Occupational data reported on those 16 years and over. 

w 
w 
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higher status white collar positions. On the other hand, while a 

majority of the environmentalists (16 and over) from both regions fall 

into the "professional/technical/academic" category (55.8% in Region 

III, and 60.7% in Region VIII), this is true of only 15.3% and 16.1% 

of the general population in Regions III and VIII respectively; it 

should be noted that the percentages are based on a small number of 

cases. Environmentalists are also slightly over-represented in the 

"manager/administrator" and "agriculture" categories. Environ-

mentalists in both regions are slightly under-represented in "sales" 

occupations, and more so in service and both skilled and unskilled 

labor, relative to the general population. 

Given the high educational and occupational status, it is not 

surprising that members of environmental organizations should also 

have considerably higher than average family income. While nearly half 

of the environmentalists (49% in Region III and 44.5% in Region VIII) 

report annual family incomes of $15,000 or more, the comparable per-

centages for the general public are 19.9% in Region III and 16.5% in 

Region VIII. Although the gap between the environmentalists and the 

general public in terms of family income is substantial, it is not as 

extreme as the difference in educational status. 

Dunlap speculates that this may be due in part to the relatively 

high proportion of academics and teachers in the environmental move-

ment. Although high in educational and occupational status, academics 

and teachers tend to have somewhat lower incomes than other professionals. 

Dunlap interprets the data to suggest that "upper middle class" is 
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perhaps the most accurate description of the environmentalist. The 

income level makes an "upper class" label inappropriate, while the 

strong representation of professionals and college graduates suggests 

that "middle class" is an understatement. 

Although tax subvention may lead to an over-representation of the 

views of an atypical subset, we cannot necessarily conclude that we are 

in any way wars~ off by the over-representation of the views of upper 

income individuals. Because the rationale for subsidizing any activity 

is the resulting increase in that activity, arguments for subsidizing 

CIGs as conduits for preference revelation can be made from the theory 

of second best. 27 

Starting from a Pareto optimal point, anything which biases the 

system does cause the outcome to be worsened. On the other hand, 

starting from a non-Pareto point, improvements may result from "biased" 

increases or decreases in preference revelation. Even if the views 

emerging are "elitist," it is possible that the outcome is improved 

because in the absence of subvention there may have been no expression 

of environmental concern. We might point out, however, that a tax credit 

which makes the cost of financial participation uniform for everyone 

regardless of his income tax bracket may lead to less distortion of 

preferences emerging from the system. 

27 Lipsey and Lancaster, The General Theory of Second Best, 24 
Rev. Econ. Studies 11 (1970). 
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Subvention introduces a second distortion in the channeling of CIG 

resources by providing an implicit subsidy for organizations with 

particular production functions. The present institutional structure 

favors CIGs which exhort environmental concern in ways not including 

political activism or legislative advocacy in "substantial" amounts. 28 

The reaction of rational CIGs to the changes in relative prices of 

lobbying and litigation resulting from the tax structure has affected 

the forum through which environmental issues are perceived and introduced 

into the decision-making process. 

A final source of distortion arising from tax treatment is the tie-

in sale arrangements of multi-function CIGs. Multi-function CIGs such 

as the Sierra Club and California Lung Association confront prospective 

and current members with all-or-nothing offers which permit the leader-

ship to extract some of their consumer surplus. In this way multi-

function CIGs may engage in a small amount of controversial activities 

since many members may be "willing" to continue in their present partici- . 

pation capacity, although their preferences are not expressed by the 

CIGs. In the case of the California Lung Association, environmental 

activism is a small part of their total campaign against the causes of 

lung disease. For CIGs such as the Sierra Club, activism is ancillary 

to the recreational and social aspects of the club. Although not 

28 See Chapter III for a discussion of the impact of the tax 
treatment on environmentalist CIG activities. 
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favoring environmental activism, many contributors may be reluctant to 

drop out or reduce their contributions when they feel their preferences 
29 are not being promoted. 

There are other institutional factors which may lead to distortions 

in the preferences internalized by CIGs. "Citizen participation con-

tracts" and various grants made by EPA to CIGs under the Clean Air Act 

may lead to the cooptation of EPA's natural adversaries. "Citizen 

participation contracts," designed to elicit public support for trans-

portation control strategies which in some states have been promulgated 

by EPA, place CIGs in the capacity of governmental agent. Because 

public goods theory predicts that CIGs will be under-financed due to 

the free-rider problem and short-lived due to an issue orientation, 

it is possible that some CIGs may become dependent upon EPA as a source 

f . 30 o income. 

29A study of the Sierra Club members indicates that 82.3% contribute 
less than $10 per year. See A. St. George, Untitled Dissertation, 196 
(1975) (unpublished thesis in U. Cal. Davis Library). 

30EPA is not the only governmental funding source. The Environ-
mental Education Act of 1971 (Pub. L. 91-516) authorized the Commissioner 
of Education to "establish educational programs to encourage under-
standing of policies, and support of activities, designed to enhance 
environmental quality and maintain ecological balance." Appropriations 
of $2,000,000, $3,514,000, and $3,180,000 for fiscal years 1971, 1972, 
and 1973 respectively. In fiscal year 1971 approximately 37 grants of 
less than $10,000 were awarded to private organizations for community 
environmental educational projects. Source: Zinger, Dalsemer, and 
Magargle, Environmental Volunteers in America, National Center for 
Voluntary Action's Environmental Project (EPA Grant No. R 801243). EPA 
funding of $33,252 was provided for this project completed in 1972. 
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Sole source contracting, the method used by EPA, tends to encourage 

cooptation by emphasizing a former relationship with EPA in both bidder 

and contractor selection. Furthermore, since sole source contracting 

does not require EPA to take the lowest bidder, bargaining may center on 

the views being promoted. In practice, cost considerations probably 

have not arisen with respect to this type of contract since contract 

31 bargaining has generally been confined to one group. The dependence 

of small local CIGs on such contracts for their operating budget is a 

cause for concern since these groups are of ten unable to evaluate the 

technical information received from EPA. Of far greater long-term 

significance, however, is the reluctance of the "coopted" CIG to oppose 

EPA. By making it contrary to the CIGs best interest to oppose EPA, 

such contracts reverse the fundamental role of CIGs as conduits for the 

expression of opinions to government. 

CIGs under EPA contracts have been used to resolve inter-governmental 

conflict in cases where state and local governments were reluctant to 

enforce the laws. The internalization has taken place through educa-

tional and informational programs which have been used to create the 

demand of a "public" for environmental regulation. In addition CIGs 

have effectively used both litigation and threats of litigation against 

31of the four CIGs solicited by EPA to bid on the "citizen partici-
pation contract" for Los Angeles in 1974, only one, Clean Air 
Constituency, responded by submitting a bid. Interview with Albert J. 
Heier, Office of Public Affairs, EPA, Washington, D.C., in Washington, 
D.C., March 21, 1975. See Chapter VI at 195-209 infra. 
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state and local governments as well as EPA to force consideration of 

alternative implementation strategies which may not have attained a 

state of political viability otherwise. 

Conclusion 

Chapter II has been used to (1) provide background material on the 

environmental movement and (2) introduce institutions and theoretical 

concepts which will be developed in subsequent chapters. It is con-

cluded from the above analysis that a judgment on the allocative 

efficiency of institutional CIGs cannot be made. Thus, what follows is 

a positive analysis of how the institutional CIG works and why it 

works the way it does. 

It is argued that CIGs reduce the costs to individuals of expressing 

their preferences on environmental issues. The desirability of this 

function flows from the fact that many environmental issues revolve 

around large number Pareto-relevant externalities and that, therefore, 

the resource reallocational results of any individual's or group's 

bargaining actions are public goods which confer benefits (and costs) 

to non-participants. In order for CIGs to provide an unambiguous 

improvement in allocative efficiency, it is necessary that the expressions 

of preferences by CIGs be unbiased. Preliminary evidence presented in 

this Chapter suggests that this is not the case. Yet, it is conceivable 

that efficiency improvements might be generated by institutional CIGs 

because of second best arguments. 
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The remaining chapters deal with the effects of CIGs on various 

resource allocation decisions and with the incentives emerging from the 

present institutional structure which may bias the expression of 

preferences through CIGs. The impact of tax treatment and EPA con-

tractual cooptation emerge as important institutional factors for 

further consideration. The public good aspects of CIG threa ts and 

action to resolve various forms of intergovernmental conflict will be 

integral to the development of the thesis. Ultimately, Los Angeles 

will become the basis for an evaluation of the importance of institu-

tional and theoretical factors on the implementation of the law. 



CHAPTER III 

TAX SUBVENTION 

Chapter III surveys the benefits and costs imposed by the organiza-

tional and operational prerequisites of section 50l(c)(3) for CIGs 

and PLFs and is divided into two parts. Part one analyzes the value of 

50l(c)(3) benefits and introduces the controversy which arose between 

the IRS and the Sierra Club concerning the extent to which a 50l(c)(3) 

organization may lobby and retain preferred tax status. The controversy 

is used as a vehicle for assessing the impact of tax subvention on 

the output of CIGs. Part Two deals with the controversy over the 

acceptability of court awarded fees for PLFs. After four years of 

uncertainty, the negative attitude taken by the IRS in the new guide-

lines published in February of 1975 leaves some PLFs in a difficult 

situation. PLFs generally rely on a few large foundations for grants 

in exchange for the provision of one product--legal services. For 

this reason relative to CIGs, PLFs have a less complex production 

function. Funding options for PLFs have been further complicated by 

the intended withdrawal of the Ford Foundation as well as an apparent 

loss of interest by law school graduates in pro bono work. 

I. THE BENEFITS OF 50l(c) (3) STATUS 

The federal government has encouraged private philanthropy by 

granting "preferred tax status" to non-stock corporations meeting 

41 
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requirements specified in sections 50l(c)(3) and 170(c)(2) of the Internal 

1 Revenue Code. Environmentalist CIGs and PLFs have received a valuable 

subsidy by channeling their resources into activities statutorily 

exempt under section 50l(c)(3). 2 The IRS uses an organizational and 

operational test to proscribe behavioral qualifications for organizations 

receiving the tax exemption under 50l(c)(3) while section 170(c)(2) 

provides entitlements for organizations restricting their behavior to 

statutorily exempt activities. 3 

1Public Law No. 91-172, § 20l(a)(l), 83 Stat. 549, as amended the 
Tax Reform Act of 1969. Treas. Reg. §l.170-l(f)(2)(ii) had the effect 
of permitting a contribution to be deducted only if the donee organi-
zation is tax-exempt under § 50l(c) (3). 

2(3) Corporations, and any community chest, fund, or foundation, 
organized and operated exclusively for religious, charitable, scientific, 
testing for public safety, literary, or educational purposes, or for the 
prevention of cruelty to children or animals, no part of the net earnings 
of which inures to the benefit of any private shareholder or individual, 
no substantial part of the activities of which is carrying on propaganda, 
or otherwise attempting to influence legislation, and which does not 
participate in, or intervene in (including the publishing or distributing 
of statements), any political campaign on behalf of any candidate for 
public office. Treas. Reg. § l.50l(c) (3). 

3 (c) Charitable Contribution Defined.--For purposes of this section, 
the term "charitable contribution" means a contribution or gift to or for 
the use of--

( 2) A corporation, trust, or community chest, fund, or foundation--
(A) created or organized in the United States or in any possession 

thereof, or under the law of the United States, any State, the District of 
Columbia, or any possession of the United States; 

(B) organized and operated exclusively for religious, charitable, 
scientific, literary, or educational purposes or for the prevention of 
cruelty to children or animals; 

(C) no part of the net earnings of which inures to the benefit 
of any private shareholder or individual; and 

(D) no substantial part of the activities of which is carrying on 
propaganda, or otherwise attempting, to influence legislation, and which 
does not participate in, or intervene in (including the publishing or dis-
tributing of statements), any political camp.aign on behalf of any 
candidate for public office. Treas. Reg.§ l.170(c)(2). 
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Public financial subvention takes the form of an exemption from 

. 4 . . f . f d 1 d 1 1 corporate income taxes, exemption rom various e era , state, an oca 

taxes, 5 tax deductibility of donor contributions and membership dues 

under certain circumstances, 6 and special third class mailing privileges. 7 

4Income from business activity in which the organization engages on 
a regular basis which does not further the purpose for which it is tax-
exempt is called unrelated business income and is taxable at corporate 
rates. Sources of income such as rents, royalties, dividends, interest, 
capital gains, and other investment income are generally not taxable. 
Income from the sale of donated property or from the operation of a 
business in which substantially all of the work is performed without com-
pensation, is also specifically exempt from taxation. No tax is due on 
unrelated business income less than $1000. Advertising revenue generated 
from CIG publications is considered unrelated business income. Treas. 
Reg. § l.50l(c)(3). 

5 § 312l(b)(8) of the Tax Reform Act of 1969 exempts 50l(c)(3) organ-
izations from social security and unemployment taxes. See Berlin, 
Roisman, and Kessler, Law and Taxation, 24 (1970). States and local 
governments provide varying exemptions from sales and property taxes. 

6§ 170(c)(2) benefits include the deductibility of contributions 
up to 50% of the adjusted gross income of the donor, estate tax deduction 
§ 2055(a) and § 2106(a)(2)(A) of the Tax Reform Act of 1969, gift tax 
deduction§ 2522(a), estate and trust deduction§ 642(c)(l). Unlike 
most membership dues, the dues payable to environmentalist organizations 
and certain other charitable organizations are eligible for deductibility 
under the standard that "the rights and privileges of membership are 
incidental to making the organization function according to its charitable 
purposes and the only return benefit thereby obtained is the satisfaction 
of participating in furthering the charitable cause." Rev. Rul. 68-432, 
1968-2 Cum. Bull. 104. Conversations with two prominent CIGs support 
this. Natural Resources Defense Council membership dues are fully de-
ductible, while $12.50 of the $15.00 of Wilderness Society are deductible. 
The IRS rules that $2.50 of the dues for the latter is payment for the 
organization's mazazine. 

7Postal Service Manual, Chapter One at 134.52. In the spring of 
1975, the special rate was 1.8¢ per piece or 11¢ per pound, whichever is 
greater. The regular bulk mail rate was 6.1¢ per piece or 32¢ per pound, 
whichever is greater. 
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Preferred tax status provided under sectio~ 50l(c)(3) has the potential 

for materially increasing the financial resources of the typical environ-

mentalist CIG with benefits falling into two distinct categories: those 

items which reduce the costs of services for the CIG, and deductibility 

features which provide important revenue raising advantages. 

The value of cost-reducing benefits concomitant to "tax-exempt 

status" such as the tax exemption and special third class mailing 

privileges depend upon the size and product mix of the CIG. The CIG 

industry varies from highly specialized producers of legal services8 

to highly diversified producers engaged in both public and private 

sector activities in the creation of environmental awareness. 9 CIG size 

varies from the very small and poorly financed groups exhorting a 

localized issue to the large well-funded general purpose 

8The most prominent of the legal defense funds are the Center 
for Law and Social Policy, Center for Law in the Public Interest, 
Natural Resources Defense Council, Inc., Envrionmental Defense Fund, 
Inc., and Sierra Club Legal Defense Fund, Inc. 

9The Sierra Club, Friends of the Earth, and CIGs such as the 
Ecology Center of Southern California typify the diversification of 
CIGs into both public and private sector activities. For example, the 
Sierra Club markets books, outings, and advertising space in the 
Sierra Club Bulletin. In 1970 from gross receipts of $4,004,996, 
book sales accounted for $676,388, and outings for $893,090. Book 
sales and outings are considered in pursuit of exempt purposes and 
therefore exempt from corporate income taxes while the Tax Reform Act 
of 1969 made advertising revenues taxable at corporate rates. Treas. 
Reg. § l.513(a). See note 4 supra. 
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10 groups. The value of the exemption from corporate income tax appears 

to have had little practical value because the structure of the CIG 

industry stems in many respects from incentives arising from tax treat-

ment. For example, because the IRS allows functional splitting of 

activist and funding arms, CIGs wishing to engage in "legislative 

activity" have found it advantageous to keep receipts approximately 
11 equal to expenses for activist arms. 

Unlike the exemption from corporate income taxes, the exemption 

from unemployment and social security taxes has the potential to 

provide a substantial labor cost subsidy. By reducing the relative 

lOFinancial information filed on IRS for 990 pursuant to section 
6033 for 50l(c)(3) and 50l(c)(4) organizations is public information 
and may be purchased from the IRS. The Environmental Defense Fund, a 
50l(c)(3) PLF, had gross receipts of $1,572,423, assets of $450,668, 
and net worth of $438,169 in fiscal 1973. Natural Resource Defense 
Council, another large environmentalist PLF also maintaining 50l(c)(3) 
status, had gross receipts of $1,451,460, assets of $442,248, and net 
worth of $388,561 for 1974. Wilderness Society , a 50l(c)(3) conserva-
tionist CIG, had gross receipts of $1,105,618, assets of $908,952, and 
net worth of $682,950 for fiscal 1973. Friends of the Earth, a 
50l(c)(4) organization, had gross receipts of $607,468, assets of 
$58,189, and negative net worth of $236,666 in 1973. Sierra Club had 
gross receipts of $5,483,971 for fiscal 1974; other detailed information 
was unavailable. Financial information on small environmentalist CIGs 
is generally unava ilable due to their short life and issue orientation. 
The Los Angeles chapter of Stamp Out Smog (SOS), a 50l(c)(3) environ-
mentalist CIG, had gross receipts of $315 and no assets for fiscal 1973. 
Apparently this was a bad year since their total receipts for the period 
1969 through 1972 had been $17,850. 

11The most prominent examples of limiting the resources jeopardized 
by lobbying arethe Sierra Club and Friends of the Earth. In 1973 
Friends of the Earth expenditures were $534,044 while receipts totaled 
$594,005. See note 10 supra. Notes payable of $145,249 included 
loans of $5,000 at 8% interest by David Brower, president, and $32,000 
at 10% to Friends of the Earth Foundation, Inc., their 501(c)(3) 
funding arm. 
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price of labor the exemption from "payroll taxes" should theoretically 

tend to increase the use of labor, the same reaction one would expect 

from a private firm. The value to the individual CIG varies directly 

with the ratio of wage payments to total expenses while the magnitude 

12 depends upon that ratio and also upon the incidence of "payroll taxes." 

The ratio of wage expenses to total exempt expenses varies considerably 

. i 13 among organizat ons. The importance of the labor subsidy will depend 

upon the CIGs view of its "mission," the tenacity with which these views 

are activated, and the labor intensity of the subsequent activist 

vehicles. 

Another concomitant benefit of 50l(c)(3) status is the provision 

in the Postal Service regulations permitting such organizations to 

qualify for special third class mailing permits. 14 This offers 

12rn spring 1975, for instance, an employee social security (FICA) 
contribution of 5.85 percent and an identical employer contribution 
were being levied on income up to $14,100. Unemployment insurance taxes 
were being paid by the employer at a rate of 3.2 percent on income up to 
$4,200. For a discussion of the incidence of payroll taxes, see Pechman 
and Okner, Who Bears the Tax Burden? (1974) 

13rRS information for 990 was used to determine the wage expense/ 
total expenses for exempt purposes ratio. This varies from 10% for the 
Sierra Club Foundation (1972-73) to 66% for the Center for Law and 
Social Policy (1971) with the modal percentage in the mid-30s. Estimates 
based on IRS informa_tion returns indicate the labor cost subsidy may be 
equivalent to between 3% and 4% of the budget of the typical national 
general-purpose CIG. 

14 See note 7 supra. This provision does not extend to membership 
publications such as the Sierra Club Bulletin or Not Man Apart (Friends 
of the Earth). Such publications are treated as second class matter. 
This privilege has most obvious benefits for fund solicitations. The 
benefits attendant to special third class mailing privileges may be sub-
stantial. In 1975 lobbying activities of the National Rifle Association 
made them ineligible for special rates. The National Rifle Association 
estimates this will cost $1 million a year for extra postage for its two 
magazines. Wall Street Journal, August 22, 1975 at 1, col. 5. 
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substantial reductions in the cost of disseminating information and 

soliciting funds for the larger, non-local CIGs with general environ-

mental concerns. The potential benefit for CIGs exhorting regional or 

local envirorunental issues is less, due to their limited scale of 

operations and possible dependence on a specific issue which may limit 

their long run viability. Because the revenue of many such CIGs is 

tied to the exploitation of a single issue, cost reducing items may be 

of little value as interest in "their" issue dies. Large national 

CIGs with generalized interests, on the other hand, will receive greater 

benefit from such items since they are better able to shift their focus 

to changing issues. The principal fund raising advantage for local 

CIGs is probably their formal connection to a particular issue through 

media coverage. 

The deductibility of contributions from various taxes provides 

important revenue-raising advantages for large multi-functional CIGs 

exhorting generalized environmental concerns. From the first econometric 

studies analyzing the impact of deductibility15 the field has been subject 

to varying estimates of the "price elasticity" of charitable contributions. 

Recent work by Feldstein indicates an elasticity of about 1.19 for non-

li . .b . 16 re gious contri utions. 

15Michael K. Taussig, Treatment of Charitable Contributions, 20 Nat'l 
Tax J. 1 (1967). 

16For the best source of current research on the price elasticity 
of charitable contributions see Martin S. Feldstein, Taxes and Charitable 
Contributions: Differences in the Impact of Alternative Tax Policies 
on Religious, Educational and Other Organizations (mimeograph 1974). For 
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The income tax affects contributions to charitable organizations 

in two ways. First, it decreases disposable income and therefore 

reduces all forms of voluntary public support. Since marginal tax 

rates rise with income levels and average tax rates are higher for 

upper income groups, the reduction in disposable income reduces con-

tributions to educational institutions, health and welfare organizations, 

the arts, and religious organizations. Second, the provision of deduct-

ibility of contributions from adjusted gross income (AGI) allows the 

individual to alter the base from which he will be taxed. The ability 

to change the tax base makes the "price" of charitable contributions 

potentially less than the price of other goods and services. 

Measured in terms of immediate consumption foregone, the price of 

a contribution varies inversely with the individual's marginal tax rate. 

The opportunity cost or "price" of a cash contribution· is the increment 

of immediate consumption foregone in order to increase the receipts 

of the donee organization by one dollar. An example will clarify 

the way in which the marginal tax rate determines the relevant price. 

Consider an individual whose marginal rate is 25 percent and who · 

other works by Feldstein concerning price elasticity see: On the Effects 
of Income Tax Treatment of Charitable Contributions: Some Preliminary 
Results, Nat'l Tax J. (forthcoming): Estate Taxation and Charitable 
Bequests (unpublished manuscript, 1974): Feldstein and Clodfelter, 
Tax Incentives and Charitable Contributions in the United States: A 
Microeconoroetric Analysis (unpublished manuscript presented for the 
Connnission on Philanthropy and Public Needs meeting on 4 October 1974): 
Feldstein and Taylor, Taxation and Charitable Contributions: An 
Analysis of Individual Tax Return Data for 1962 and 1970. (Forthcoming) 
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contemplates a $1.00 cash contribution to a deductible activity. The 

contribution reduces his taxable income by $1.00 and his tax liability 

by $.25 and in this way increases his after-tax income by $.25. In 

terms of immediate consumption foregone the price is $.75 or 100 percent 

of his contribution minus his marginal rate of 25 percent. For a 

person taking the standard deduction the price is invariant regardless 

of his marginal rate. 

The price effect increases contributions to the same charities 

that lose most by the reduction of disposable income since marginal 

tax rates are higher in upper income groups. The net effect of tax 

deductibility on the total amount and distribution of contributions 

depends on the relative magnitudes of the income and price effects. 

Since we are interested primarily in the impact of a change in tax 

status on the financial resources of general purpose organizations which 

have substitutes, we are concerned with the price elasticity rather 

than income elasticity. 

A price elasticity of exactly minus one implies that charitable 

contributions respond to changes in marginal tax rates in such a way 

that the net expenditure by the individual donor is unaffected by the 

deductibility provision. With unitary price elasticity the efficiency 

of deductibility as an incentive for charitable contributions--the 

ratio of additional funds received by donees to revenue foregone by 

the Treasury--is 100%. In this case the donees receive an amount 

equal to the sum of the constant net cost to the donors plus the 

revenue foregone by the Treasury. A price elasticity less than one in 
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absolute value implies an efficiency value of less than 100%. In this 

situation deductibility has less effect on the financial resources of 

charitable organizations than the Treasury revenue loss. With an 

efficiency of deductibility greater than 100% a charitable organization 

receives more in additional funds than the Treasury loses in revenue. 

The efficiency of deductibility or the percentage change in the 

volume of contributions may be estimated using equation 1: 

(1) 

where Q is contributions, E is price elasticity of charitable contri-

bution, and t is the marginal tax rate by a group's potential donors. 

Feldstein's lowest estimate of price elasticity for non-religious 

contributions was 1.19, indicating that each dollar saved on taxes 

provided the stimulus for substantially more than a dollar in incre-

mental contributions. 17 Conservative estimates of the impact of de-

ductibility using a t of .25 and E of 1.19 suggests that approximately 

40% or more of the personal contributions to environmentalist CIGs are 

contingent on 50l(c)(3) status. 

The Costs or Circumscription of Activities Attendant to 50l(c)(3) Status 

The Tax Reform Act of 1969 requires that 50l(c)(3) organizations 

be organized and operated "exclusively" for one or more of the exempt 

17see Feldstein and Clodfelter, Tax Incentives and Charitable con-
tributions in the United States: A Microeconometric Analysis (un-
published manuscript presented for the Conunission on Philanthropy and 
Public Needs meeting on 4 October 1974). 
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purposes listed in the definition of "charitable organization" used 

by the IRS: 

(2) Charitable defined.--The term "charitable" is used in 
section 50l(c)(3) in its generally accepted legal sense and is, 
therefore, not to be construed as limited by the separate enu-
meration in section 50l(c)(3) of other tax-exempt purposes 
which may fall within the broad outlines of "charity" as 
developed by judicial decisions. Such term includes: Relief 
of the poor and distressed or of the underprivileged; advance-
ment of religion; advancement of education or science; erection 
or maintenance of public buildings, monuments, or works; 
lessening of the burdens of Government, and promotion of social 
welfare by organizations designed to accomplish any of the 
above purposes, or (i) to lessen neighborhood tensions; (ii) 
to eliminate prejudice and discrimination; (iii) to defend 
human and civil rights secured by law; or (iv) to combat 
community deterioration and juvenile delinquency.18 

The organizational test is easily met by paraphrasing the Internal 

Revenue definition of charity in the application for exemption under 

section 50l(c)(3). Most environmental CIGs qualify automatically 

by stating in their corporate charter that the organization is not 

empowered to engage in "legislative activity" in "substantial" 

amounts or "political intervention" in any amount: 

(3) Authorization of legislative or political activities.--
An organization is not organized exclusively for one or more 
exempt purposes if its articles expressly empower it--

(i) To devote more than an insubstantial part of its activities 
to attempting to influence legislation by propaganda or otherwise; 
or 

(ii) Directly or indirectly to participate in, or intervene 
in (including the publishing or distributing of statements), any 
political campaign on behalf of or in opposition to any 
candidate for public office; or 

18 Treas. Reg. l.50l(c) (3)-l(b) (3). 
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(iii) To have objectives and to engage in activities which 
characterize it as an "action" organization as defined in 
paragraph (c)(3) of this section . . The terms used in sub-
division (i), (ii), and (iii) of this subparagraph shall have 
the meanings provided in paragraph (c)(3) of this section.19 

Environmentalist CIGs are generally classified under the 

"charitable" rubric of 50l(c)(3) as educational, scientific, or 

literary organizations. Our focus is on a special class of 50l(c)(3) 

organizations called "public foundations. 1120 The IRS views revenue 

sources as a proxy for responsiveness to the needs of the public and 

reasons, the more dependent upon public sources, the more responsive 

to public needs. Organizations not meeting the funding requirements 

are classified as "private foundations" and are subject to greater 

IRS scrutiny on the premise such organizations are less responsive to 

public needs. 

Since the corporate charter is easily written in the language 

prescribed by section 50l(c)(3), the organizational test is meaningful 

only when enforced by the operational test. The operational test 

delineates the costs of 50l(c)(3) status in terms of the circumscription 

of activities by requiring the organizations to engage "exclusively" 

19 Treas. Reg. § l.50l(c)(3)-l(d)(2). 
20 In order to become a public foundation an organization must 

usually receive one-third of its support from contributions from the 
public, or funds (whether contributed or as payment for services rendered) 
from a governmental unit. In computing the public support all amounts 
from a contributor in excess of one percent of the total support of the 
organizations are to be excluded. Support includes all sources of in-
come, including investment and business income, but does not include 
funds received from the exercise or performance by the organization of 
its exempt functions. Treas. Reg. § l.509(a). 
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in activities which accomplish the purposes for which it has been 

granted exempt status. The court's interpretation of "exclusively" 

to mean "primarily" or "principally" makes it possible to retain 

preferred tax status even if some funds are used for non-exempt 

purposes, so long as the "predominant purpose" of the organization 

remains one of the seven listed in the IRS definition of "charitable," 21 

As "public charities" CIGs may litigate, present views before 

administrative bodies, and appeal to the public about matters other 

than legislation. They may present a biased, one-sided point of view 

so long as the activity is in furtherance of and primarily in pursuit 

of its charitable objectives. An organization will not satisfy the 

operational test it it is classified an "action" organization. 22 

21see Note, The Sierra Club, Political Activity, and Tax Exempt 
Charitable Status, 55 Geo. L. J. 1128, 1130 (1967). 

22 (3) "Action" organizations.--(i) An organization is not 
operated exclusively for one or more exempt purposes if it is an 
"action" organization as defined in subdivisions (ii), (iii), or (iv) 
of this subparagraph. 

(ii) An organization is an "action" organization if a sub-
stantial part of its activities is attempting to influence legislation 
by propaganda or otherwise. For this purpose, an organization will 
be regarded as attempting to influence legislation if the organization--

(a) Contacts, or urges the public to contact, members of a 
legislative body for the purpose of proposing, supporting or opposing 
legislation; or 

(b) Advocate the adoption or rejection of legislation. 
The term "legislation," as used in this subdivision, includes action 
by the Congress, by any State legislature, by any local council or 
similar governing body, or by the public in a referendum, initiative, 
constitutional amendment, or similar procedure. An organization will 
not fail to meet the operational test merely because it advocates, 
as an insubstantial part of its activities, the adoption or rejection 
of legislation. 

(iii) An organization is an "action" organization if it 
participates or intervenes, directly or indirectly, in any political 
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"Action" organizations may qualify for the exemption from corporate 

income tax as a social welfare organization under section 50l(c)(4) 

if they avoid "political intervention. 1123 The alternative status 

provides significantly greater behavioral flexibility since social 

welfare organizations may engage in any amount of "legislative 

advocacy" they desire. This is a powerful option since the Internal 

Revenue Code permits 50l(c)(4) organizations to "contact or urge the 

public to contact, members of a legislative body for the purpose of 

proposing, supporting, or opposing legislation; or advocate the 

adoption or rejection of legislation. 1124 

campaign on behalf of or in opposition to any candidate for public 
office. The term "candidate for public office" means an individual 
who offers himself, or is proposed by others, as a contestant for an 
elective public office, whether such office be national, State, or 
local. Activities which constitute participation or intervention in 
a political campaign on behalf of or in opposition to a candidate 
include, but are not limited to, the publication or distribution of 
written or printed statements or the making of oral statements on 
behalf of or in opposition to such a candidate. 

(iv) An organization is an "action" organization if it has 
the following two characteristics: (a) Its main or primary objective 
or objectives (as distinguished from its incidental or secondary 
objectives) may be attained only by legislation or a def eat of pro-
posed legislation; and (b) it advocates, or campaigns for, the attain-
ment of such main or primary objective or objectives as distinguished 
from engaging in nonpartisan analysis, study, or research and making 
the results thereof available to the public. In determining whether 
an organization has such characteristics, all the surrounding facts 
and circumstances, including the articles and all activities of the 
organization, are to be considered. Treas. Reg. § l.50l(c)(3)-l(c)(3). 

23Treas. Reg. § l.50l(c)(3)-l(c)(3)(i-iv), T.D. 6391, 1959-2 
Cum. Bull. 143. 

24Id. 
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The IRS-Sierra Club Controversy 

Apprehensions were raised by environmentalist CIGs over the IRS 

decision to revoke the 50l(c)(3) status of the Sierra Club in 1966. 

Concern resulted in part from the IRS handling of the matter. While 

the controversy itself concerned methods for exhorting environmentalist 

opposition to the federal construction of two power dams on the 

Colorado River, conservationists considered it an attempt to stifle 

opposition to federal projects. 25 The grounds for revocation appear 

to be valid as can be shown from a brief sunnnary of the events 

surrounding the IRS decision. 

In June of 1966, the Sierra Club placed two full-page advertise-

ments in the New York Times and Washington Post urging the defeat of 

a bill authorizing the two dams, appealed for funds on behalf of the 

Sierra Club, and urged the public to contact their Congressmen to vote 

against the bill. 26 During the same period of time the Sierra Club 

was also funding a 50l(c)(4) lobbying organization, Trustees for 

Conservation, as an arm for "legislative activity. 1127 While the 

Sierra Club's actions clearly fall within IRS delineations of "legis-

lative activity," a violation of the Code rests with the IRS judgement 

of whether the scale of actions was "substantial·" 

25 E.g., New York Times, June 17, 1966, at 44, col. 1 accused the 
IRS of using harassment and intimidation; Washington Post, Aug. 14, 
1966, § A, at 1, col. 2 suggested the IRS was using tax law enforce-
ment to stifle opposition to federal government action. 

261etter Ruling, 6 P-H 1967 Fed. Taxes ~ 54,664. 
27 55 Geo. L. J. 1128, n. 10 (1967). 
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In making the decision to revoke 501(c)(3) status of the Club 

the IRS maintained that the amount of money spent to influence 

legislation was not the controlling factor, but instead it was the 

amount of activity devoted to this end. The IRS decision was based 

on the findings that the organization had (1) regularly formulated 

official legislative positions on proposed legislation; (2) pursued 

these positions both by mail, Sierra Club publications, and newspaper 

solicitations of its members and the general public as well as through 

the use of a professional Washington lobbyist; and (3) elevated the 

legislative program to a "regular, formal, purposeful part" of the 

Club's operations . 28 By devoting a "substantial" part of its activities 

toward "attempting to influence legislation by propaganda or otherwise," 

the IRS maintained the Sierra Club had not complied with its permitted 

. . 1 29 organizationa purposes. 

Although in agreement with the basis upon which the IRS took 

action and at the same time sympathetic to the Sierra Club's charge 

h h 1 II 1 d f 1130 , . t at t e tax aws encourage unequa an spotty en orcement, it is 

not apparent that IRS policy has in any substantial way affected the 

efficacy of instruments used by environmental CIGs. This appraisal is 

based on (1) IRS policy which has allowed circumvention of proscrip-

tions against lobbying through interlocking 501(c)(3) and 501(c)(4) 

28 See note 26 supra. 

29 Treas. Reg. § 1.501(c)(3)-(c)(3)(ii) (1959). 

30Hearings on the Subject of Tax Reform, House Ways and Means 
Committee, 91st Cong., 1st Sess., at 913 (1969). 
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organizations; (2) IRS tolerance with respect to questionable political 

activities; and (3) political circumstances which have made the 

primary area of CIG impact the courts, rather than the legislature. 

Each of these will be considered separately. 

Structural Circumvention 

"Action" organizations losing their 50l(c)(3) status for engaging 

in greater than an "insubstantial" amount of "legislative activity" 

may qualify as a social welfare organization under 50l(c)(4) and reap 

the less valuable form of public subvention through the exemption 

31 from corporate income tax. For "publicly supported" 50l(c)(4) 

organizations wanting to lobby and yet take advantage of fund raising 

advantages stemming from deductibility, the IRS permits the formation of 

31 (2) Promotion of social welfare.--(i) In general.--An organiza-
tion is operated exclusively for the promotion of social welfare if it 
is primarily engaged in promoting in some way the common good and 
general welfare of the people of the community. An organization embraced 
within this section is one which is operated primarily f or the purpose 
of bringing about civic betterments and social improvements. A "social 
welfare" organization will qualify for exemption as a charitable organ-
ization if it falls within the definition of "charitable" set forth in 
paragraph (d) (2) of § l.50l(c) (3)-1 and is not an "action" organization 
as set forth in paragraph (c)(3) of § l.50l(c)(3)-l. 

(ii) Political or social activities.--The promotion of social 
welfare does not include direct or indirect pa rti cipation or inter-
vention in political campaigns on behalf of or in opposition to any 
candidate for public office. Nor is an organization operated primarily 
for the promotion of social welfare if its primary activity is operating 
a social club for the benefit, pleasure, or recreation of its members, 
or is carrying on a business with the general public in a manner similar 
to organizations which are operated for profit. A social welfare organ-
ization may qualify under section 50l(c)(4) even though it is an "action" 
organization described in paragraph (c)(3)(ii) or (iv) of § 1.50l(c)(3)-1 
if it otherwise qualifies under this section. Treas. Reg. § 1.501(c)(4)-
(a)(2). See note 23 supra. 
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a 50l(c)(3) organization which is completely controlled by the 50l(c)(4) 

or alternatively a 50l(c)(3) group may form a lobbying arm which is tax 
32 exempt under 50l(c)(4). Functional splitting allows the deducti-

bility advantages of the 50l(c)(3) entity to be utilized for the 

benefit of a parent group which is an "action" group not engaging in 

political intervention as prescribed under 50l(c)(4). 

Although a 50l(c)(3) organization may form an interlocking 

50l(c)(4) lobbying arm, the circumvention generally takes the reverse 

form in that an existing 50l(c)(4) forms a 50l(c)(3) to act as funding 

agent. There are several 50l(c)(4) organizations who have chosen to 

forego 50l(c)(3) status or have had it revoked by the IRS. Friends of 

the Earth and the Environmental Policy Center are examples of CIGs 

who have chosen the less restrictive behavioral prerequisites of 

50l(c)(4) and subsequently incorporated a 50l(c)(3) to act as a conduit 

for contributions and to fund various exempt activities carried by the 

33 50l(c)(4) parent group. The Sierra Club and certain chapters of the 

32see note 77 infra. Functional splitting through contracts is 
discouraged where one of the organizations is a private foundation. 
Treas. Reg. § l.509(a)(3). 

33Friends of the Earth Foundation, Inc. was incorporated in 1972 
to act as funding agent for Friends of the Earth, Inc. Environmental 
Policy Center formed in 1972 as a spinoff of Friends of the Earth, is 
now in the process of forming an ancillary 50l(c)(3) corporation, the 
Environmental Policy Institute, to act as funding agent. Friends of 
the Earth has taken a further step and established a sister organiza-
tion, the League of Conservation Voters, as a political activist arm which 
is ineligible for tax subvention in any form. Public Interest Research 
Group, a political activist group, is supported from revenues generated 
by Ralph Nader activities. 
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League of Women Voters are perhaps the most prominent examples of 

CIGs having lost 50l(c)(3) status. Both the Sierra Club and the 

League of Women Voters were able to use "in house organizations" in 

order to split exempt and non-exempt activities into separate legal 

entities. 34 Generally, activist and non-activist arms operate out of 

the same office and utilize the same secretarial and support services. 35 

Although proscriptions against "substantial" lobbying activities 

prevent an individual 50l(c)(3) organization from controlling a 

34The League of Women Voters reorganized exempt activities and 
funding under League of Women Voters Educational Fund, Inc. which was 
incorporated in 1959. The Sierra Club reorganized non-exempt activities 
under the Sierra Club and exempt activities under the Sierra Club Found-
ation which had been incorporated in 1960 to "receive, administer, and 
disburse funds for tax exempt charitable, scientific, literary, and 
educational purposes." (Articles of Incorporation--Sierra Club Founda-
tion.) Sierra Club solicitations for funds emphasize the fact that 
contributions to their 50l(c)(3) ancillary are tax deductible. For 
fiscal 1971 the Sierra Club Foundation made grants of $139,235 for 
nominal Sierra Club projects, as well as providing Sierra Club Legal 
Defense Fund with $129,970. Grants to Sierra Club Legal Defense Fund 
and Sierra Club amounted to roughly 27% of Sierra Club Foundation's dis-
bursements for exempt purposes. It is difficult to ascertain the 
extent of Sierra Club Foundation funding of Sierra Club activities from 
the 990 forms since project headings such as "film distribution" and 
"Environmental Action Center" are not readily discernible as to func-
tional splitting aspects. During the period 1971-1974 the Ford Founda-
tion made grants totaling $433,000 to Sierra Club Legal Defense Fund. 
Sierra Club Legal Defense Fund received $98,000 (1971); $143,000 (1972) 
and $192,000 (1974). 

35Where facilities and personnel are used both to carry on exempt 
and non-exempt activities the IRS requires that depreciation, wages, 
and similar expense items be allocated between the two uses on a 
reasonable basis. Treas. Reg. § l.512(a)-l(c). 
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50l(c)(4), the IRS provides an avenue for circumvention of lobbying 

restrictions through contracts with a 50l(c)(4) organization to provide 

certain services. The IRS permits "public charities" exempt under 

50l(c)(3) to contract with any organization, including 50l(c)(4) organ-

izations so long as the grants are used for purposes consistent with 

36 the purposes for which the 50l(c)(3) is exempt. There is a higher 

cost associated with this approach since transactions between 50l(c)(3) 

and 50l(c)(4) organizations are subject to close scrutiny by the IRS. 

The IRS holds donors responsible for making sure that funds are not 

used for "legislative activity" or any other non-50l(c)(3) purpose. 

The funding of lobbying arms in this way may be undertaken by an 

individual or coalition of CIGs. Contracting provides valuable 

benefits for a coalition of smaller 50l(c)(3) CIGs with similar educa-

tional needs and limited capacity to generate revenue. By pooling small 

contributions for lobbying activities, small CIGs may utilize the re-

sulting economies of scale to meet their educational needs and also 

fund "legislative activity" through the 50l(c)(4). 

The Environmental Policy Center is an example of contractual cir-

cumvention provided by a coalition of 50l(c)(3) organizations contract-

ing with a 50l(c)(4) to provide facts for their educational program or 

36see Berlin, Roisman, and Kessler, Law and Taxation, at 28-30 
(1970) for a discussion of permissable 50l(c)(4) and 50l(c)(3) 
relations. 
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h . 37 ot er services. The income derived from fact gathering services can 

be used by the (c)(4) to "cross subsidize" lobbying activities. The 

fungibility problem is common to many areas of regulated activity. 38 

Legal proscriptions against the use of resources for certain activities 

are, of course, meaningless since the provision of facilities and 

supportive services allows for other activities since money mixes 

in decision-making if not from the accounting standpoint. In this case 

the "full-time" staff, maintained from funds generated through contracts 

for fact gathering, utilizes the information they generate as a basis 

for their lobbying activities. Alternatively the 50l(c)(3) could 

have used its staff to gather information and then make it available to 

the (c)(4). By enabling the (c)(4) to do the work itself, a full-time 

paid staff is maintained for use in educational work "most" of the time, 

37Joe Browder, director of Environmental Policy Center, describes 
Environmental Policy Center activities as a "staffing of coalition 
efforts." As a 50l(c)(4) organization, it is funded through grants, 
non-tax deductible contributions, and fees charged for various services. 
For example, the Florida Audubon Society, a 50l(c)(3) organization, pays 
Environmental Policy Center for fact gathering services; the Massachu-
setts Audubon Society, also a 50l(c)(3), pays for research on coal 
mining; and the Sierra Club pays the rent on their office in exchange 
for various services. Interview with Joe Browder, director Environmental 
Policy Center, Washington, D.C., by telephone, March 1, 1975. 

38For applications of the fungibility problem in public finance 
see Bishop, Stimulative vs. Substitutive Effects of State School Aid 
in New England, 17 Nat'l Tax. J. 133; Wagner and Weber, Competition, 
Monopoly, and the Organization of Government in Metropolitan Areas, J. 
Law & Econ. (forthcoming). Goetz, What is Revenue Sharing?, at 
11 (1972). 
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while also available to spend "some" of its time in pursuit of 

direct "legislative activities." 

The IRS Has Not Enforced the Statutes Rigidly 

IRS enforcement of proscriptions against lobbying and political 

activity has not been found to merit the apprehensions expressed after 

the Sierra Club incident. In particular there has been no proof that 

statements such as "the only safe course for an organization is to 

remain completely outside the legislative field at least with regard to 

the types of activities outlined in section 50l(c)(3)'s regulations" 
39 were warranted. During the period 1970 through 1973 no prominent 

40 environmental CIGs have had preferred tax status revoked by the IRS. 

While there is reason to believe the lack of Sierra Club-type 

confrontations are explained in part by circumscription of activities 

by CIGs to avoid "gray areas" in the tax laws, an additional, but 

closely related point should be made. The IRS does not appear to have 

given the Code a narrow construction in the enforcement of proscriptions 

on CIG activities. This is exemplified by administrative rulings which 

allow functional splitting of activities into interlocking 50l(c)(3) 

and (c)(4) lobbying organizations. The IRS determination of the "sub-

stantiality" of quasi-perrnissable activities provides a case in point. 

39 55 Geo. L~ J. 1128 at 1133. Also see note 36 supra. 
40 Survey of delistings in supplements to IRS Cumulative 

Bulletin 78. 
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Under current IRS procedures the determination of whether certain 

activities are "substantial" is considered a question of fact to be 

determined in the light of all circumstances surrounding each particular 

case. The IRS appears to determine tax status on the basis of the 

extent to which lobbying activities are considered requisite to the 

objectives of the organization as interpreted by the IRS. Lobbying 

which the IRS considers "incidential" to the charitable ends of the 

organization is permissible for 50l(c)(3) organizations while reject-

ing those organizations for whom legislative activity has become a 

"regular, formal, purposeful part" of the activities. In this way the 

approach taken by the IRS would appear to bias the enforcement mechanism 

to reflect the "blatancy" of a questionable activity rather than the 

"substantiality." 

Although the intention to avoid public subvention of controversial 

. b k h h f h . Sl C · · 41 issues goes ac to t e t eory set ort in ~ v. ommissioner, 

the emphasis on controversiality inadvertently casts the more prominent 

national CIGs under greater IRS scrutiny merely on the basis of 

differentials in the amount of media exposure. In probabilistic terms 

IRS scrutiny would appear biased toward the visibility of the organiza-

tions and blatancy of activities. The larger, more visible organiza-

tions and those exhorting controversial and highly publicized issues 

are more likely to invite adverse reactions from the IRS. Flowing 

from this reasoning, the cost of blatant political activities under-

taken by large national CIGs may be inflated relative to the same 

activities undertaken by small CIGs exhorting localized issues. 

4142 F. 2d 184 (2d Cir. 1930) 
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Lobbying Has Not Been the Most Efficacious CIG Instrument 

Given the political circumstances of the late 1960s and early 

1970s, and the production function of CIGs, it is unlikely that the 

impact of CIGs on environmental policy would have differed greatly in 

the absence of (1) ~RS policy allowing circumvention of proscriptions 

against lobbying and (2) a hard-nosed IRS. Couched in terms of cost 

effectiveness, it is difficult to imagine that the use of CIG resources 

in lobbying has achieved as much dollar for dollar impact as litigation. 

Since litigation has been construed to fall within the "exempt" 

activities of "public charities," no conflict arose concerning litiga-

tion per se. A controversy did, however, arise concerning the 

acceptability .of court awarded legal fees for PLFs. Essentially in this 

instance the IRS questioned the charitable nature of organizations who 

receive payments for tax-exempt activities. The controversy will be 

considered in detail in part two of this chapter. 

Environmental lobbyists claim to have been instrumental in the 

enactment of key legislation. 42 The qualitative impact of environmental 

42c · · h · · i i bb · t Raf onversations wit prominent environmenta o yis s e 
Pomerance, director of the National Coalition for Clean Air, and Joe 
Browder, director of Environmental Policy Center, provided a consensus 
on the following examples of successful CIG "legislative activity": 
Safe Drinking Water Act, Pub. L. No. 93-523, 88 Stat. 1660; Big Cyprus 
National Preserve, Pub. L. No. 93-440, 88 Stat. 1257; Clean Air Act, 
42 U.S.C. 1857 et seq.; Energy Supply and Environmental Coordination 
Act 1974, Pub. L. No. 93-319, 88 Stat. 246; Federal Aid to Highway 
Act 1973, Pub. L. No. 93-87; 87 Stat. 250; Strip Mining Bill, H.R. 
3383, 93rd Cong., 2nd Sess. (1974); S. 425, 93rd Cong., 2nd Sess. 
(1974); Federal Water Pollution Control Act of 1972, 33 U.S.C. 1151 
et seq.; The Wild and Scenic Rivers Act, 16 U.S.C. 1274. For other 
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lobbying is difficult to document due to the nature of the activity 

itself. Because legislators are understandably reluctant to admit 

succumbing to "pressure groups," and because of the often controversial 

nature of the environmental movement, the study of CIG lobbyist in-

fluence is limited to literature searches or conversations with 

lobbyists. 43 Although it may be admitted that environmental lobbyists 

may have significantly affected the drafting and enactment of a wide 

range of legislation, there have at times been powerful forces acting 

d d .ff . . h f d h 1. 44 un er i erent motivation w o avore t e same po icy. 

CIG action in the courts, on the other hand, has produced clear-cut 

examples of significant decisions, which may not have been reached 

without CIG intercession. Notable impacts have been achieved in the 

indications of environmentalists lobbying activities, see lobbyist 
registrations reported in the Congressional Quarterly Index and Almanac. 
Lobbyist registration of environmental groups indicates a high per-
centage with no previous registrations. This was true for 8 of the 9 
lobbyist registered in 1974, 12 of the 13 in 1973, and 10 of the 12 in 
1972. Perhaps the lack of experience also explains the low salaries 
listed for environmental lobbyists. This might, however, indicate 
prorating of the lobbyists' services resulting from circumvention since 
most , of the 50l(c)(4) organizations maintain a 50l(c)(3) funding arm. 
The downward trend in registrations may be explained by factors such 
as the shifting of CIG resources to the state level of consolidation of 
lobbying activities under organizations such as the Sierra Club or 
Environmental Policy Center. 

43Nat'l J. R. is the best single source for documentation of the 
lobbying activities of CIGs. For example see Environment Report/Con-
servationists Join Administration Against Land Bill, 6 Nat'l J.R. 
267 (1974). 

44 See note 42 supra. 
Act 1973 the diversion of 
importance to the "urban" 

With respect to the Federal Aid to Highways 
highway trust funds was also of financial 
lobby. 
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definition of non-discretionary duties of the EPA Administrator, 45 non-

degradation of clean air regions, 46 and proper channels for judicial 

review of the Clean Air Act. 47 Emphasis on the more prominent cases, 

however, tends to understate the qualitative impact of CIG litigation 

on the environmental movement. Court action undertaken by CIGs has 

been credited with uncovering administrative abuses, gathering hard 

evidence about previously unknown or poorly understood problems, pin-

pointing shortcomings in present laws and suggesting the shape and 

d . . f 1 48 1rect1on o new aws. CIGs have also been credited with circumvent-

ing "relatively ineffective regulatory agencies1149 and decreasing the 

cost of negotiation and resulting in only a small percentage of cases 

reaching court. 

A thorough examination of the impact of CIGs through the courts 

is prohibitively difficult. Quantification of court action provided in 

Table III provides only a superficial measure of CIG impact through the 

45city of Riverside et al. v. Ruckelshaus, (DC C Calif. 1972) 
4 ERC 1728. 

46sierra Club v. Ruckelshaus, (D.D.C. 1031-72) 2 ELR 20262 
47 Natural Resources Defense Council v. EPA, 465 F. 2d 492, 

(CA 1 1972) 4 ERC 1506. 

48Krier, The Pollution Problem and Legal Institutions: A Con-
ceptual Overview, 18 U.C.L.A. L. Rev. 427, 453 (1971). 

49 Sax, Wall Street Journal, March 26, 1970, p. 1, 
col. 1. 
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TABLE III 

Period 
Beginninga 5/70 11/20/70 9/3/71 5/5/72 3/9/73 12/7/73 Total 

Total Cases 107 229 249 225 154 181 1145 

CIGs Listed as 
Principal 
Plaintiffb 17 23 42 63 46 81 272 

CIGs/Total 
Cases .16 .10 .17 .28 .30 .45 .24 

aTable III covers the period 5/70 to 10/25/74. Source: Environmental 
Reporter Cases published by The Bureau of National Affairs, Inc. 
Washington, D. c., Volumes I-VI. 

1 ERC--May 1, 1970-November 13, 1970 
2 ERC--November 20, 1970-August 27, 1971 
3 ERC--September 3, 1971-April 28, 1972 
4 ERC--May 5, 1972-March 2, 1973 
5 ERC--March 9, 1973-November 30, 1973 
6 ERC--December 7, 1973-0ctober 25, 1974 

bCIGs listed as principal plaintiff in the ERC Table of Cases. This 
·would understate CIG involvement in environmental litigation since it 
would not reflect CIG involvement as unnamed co-plaintiff, filing 
of amicus curiae briefs, or provision of legal services by PLFs. 
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courts. A quantification of CIGs as principal plaintiff understates 

CIG influence by failing to account for the publicity generated for 

environmental issues from cases settled out of court, consolidated, or 

dropped. 

In Mehren v. EPA, 50 co-plaintiffs Clean Air Fund, Inc. and 
51 Edward Mehren, president of Clean Air Fund, represented by a PLF, 

withdrew their petition for review of EPA's transportation control 

plan for California after certain changes were made by EPA. In 

Weingand 52 v. Caldwell, the Sierra Club, Get Oil Out (GOO), and 

individual plaintiffs sued the Santa Barbara County officials res-

ponsible for allowing Mobil Oil to drill for oil on Santa Rosa Island. 

The Suit was dropped in January 1974 after a suit was lost in the 

same court on similar issues. The table also fails to reflect other 

significant action such as the 11 suits filed simultaneously by 

Natural Resources Defense Council in June 1972 questioning the "most 

appropriate circuit" for challenging the provisions of state imple-

mentation plans under the Clean Air Act. Only 2 of the 11 cases are 

50 (73-3430) Center for Law in the Public Interest, Case Docket 
at 24 (1974). 

51clean Air Fund, Inc., a 50l(c)(3) CIG, reported gross receipts 
of $543.50 for fiscal 1972. Clean Air Fund, Inc. and Edward Mehren 
are also listed as co-plaintiffs in San Francisco Uptown Parking 
Corporation, et al. v. Environmental Protection Agency (Docket No. 
73-3233). This is a consolidated case involving all petitions to 
review the California Transportation Control Plan promulgated by EPA. 

52 Center for Law in the Public Interest, Case Docket at 11 
(1974). 
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reported in the Environmental Reporter since only one circuit granted 

the motion to transfer the case to the U.S. Court of Appeals for the t 

District of Columbia. 53 

Since environmentalist plaintiffs may be listed in the case title 

as CIGs, CIGs et al., governmental agencies, or individuals, this may 

obscure multiple CIG involvement. In the same way other factors such 

as amicus curiae briefs filed by CIGs, representation by their judicial 

counterparts, PLFs, or counsel furnished by another environmental 

organization also obfuscate the extent of CIG involvement. Furthermore, 

many case write-ups in the Environmental Law Reporter and the Environ-

mental Reporter fail to identify the groups listed as members of the 

et al. faction. This information often requires access to service 

lists or briefs. 

In the City of Riverside et al. v. Ruckelshaus54 the plaintiffs 

included the City of Riverside, the City of San Bernardino, The 

Regional Anti-Pollution Authority, Desert People United (CIG), and 

two individuals; Edward Mehren and Christopher J. Diebenkorn. The 

plaintiffs were represented by the Center for Law in the Public Interest, 

a 50l(c)(3) PLF. Information concerning the identity of the et al. 

faction was taken from briefs submitted in the case and was not provided 

53 ' Natural Resources Defense Council v. EPA 465 F. 2d 492, (CA 1 1972), 
4 ERC 1506; Natural Resources Defense Council v. EPA, 475 F. 2d 965, 
(CA DC, 1972), 4 ERC 1945. 

54 See note 45 supra. 
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in the write-ups in the Environmental Law Reporter or Environmental 
55 Reporter cases. In Keith v. Volpe, the National Association for 

Advancement of Colored People and the Sierra Club joined citizens and 

the City of Hawthorne in opposition to a freeway until environmental 
56 and housing studies had been completed. 

Amicus curiae briefs were filed by the Izaak Walton League 
57 and Sierra Club Legal Defense Fund, Inc. in County of Inyo v. Yorty. 

The Sierra Club was also represented as amicus curiae in Friends of 

Ma h M C B d f S . 58 rnrnot v. ono aunty oar o upervisors. The court's decision 

that the environmental impact report in the Californi~ Environmental 

Quality Act applied not only to public works projects, but also to 

private projects regulated by state or local governmental agencies is 

considered by many to be the California Supreme Court's most important 

environmental decision to date. 

Another factor making the documentation of CIG involvement 

difficult is the fact that plaintiffs may be represented by a PLF or 

through private council supplied by environmental organizations. The 

plaintiffs in City of Riverside et al. v. Ruckelshaus were represented 

553 ELR 20043; 4 ERC 1728. 

56352 F. Supp. 1324 (C.D. Cal. 1972). 

57 (32 Cal. App. 3d 795 (1973)), 5 ERC 1431. 

58(8 Cal. 3d 247 (1972)), 4 ERC 1593. 
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by the Center for Law in the Public Interest. The appellants in 

Jicarilla Apache Tribe v. Morton59 which included the Jicarilla Tribe 

of Indians, six individual Indians, the Committee to Save Black Mesa, 

the Sierra Club, National Wildlife Federation, and Environmental 

Defense Fund, Inc., were represented by James Moorman of the Sierra 

Club Legal Defense Fund, Inc. 

Even with briefs, service lists, and the names of groups involved 

in a case, it is difficult to determine the extent of involvement of 

larger organizations such as the Sierra Club, League of Women Voters, 

Friends of the Earth, Wilderness Society, and National Audubon Society, 

since CIGs are often special purpose groups of coalitions. Numerous 

examples of multiple-CIG involvement and intervention may be cited. 

See Wilderness Society v. Morton60 in which Environmental Defense Fund, 

Inc., Friends of the Earth, and the Center for Law and Social Policy 

took part. Also see Clean Air Constituency v. State Air Resources 

Board61 in which the plaintiff represented a coalition of ten environ-

mental groups including the Sierra Club and the League of Women Voters 

and was represented by a PLF. In SCRAP v. u.s. 62 co-plaintiffs in-

cluded the Environmental Defense Fund, National Parks and Conservation 

Association, and the Izaak Walton League. 

594 ERC 1933. 

60495 F. 2d 1026, (CA DC 1974), 6 ERC 1427. 

6111 C. 3d 801, (Cal. Sup. Ct.), 6 ERC 1945. 

626 ERC 1305. 
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I I. THE FEE AWARD CONTROVERSY 

Part II of Chapter III surveys the impact of the fee award con-

troversy as it applies to the environmentalist PLF. In the initial 

section the basis for the controversy is presented. The next section 

deals with the apparent resolution through the issuance of new IRS 

guidelines and the implications of fee award proscriptions in the 

light of the Ford Foundation's intention to phase out support of PLF 

activities. 

The Basis of the Controversy 

The IRS challenge to the charitable nature of PLFs was formally 

initiated on October 9, 1970 when the IRS temporarily suspended rulings 

on applications for tax exempt status filed by PLFs. Simultaneously, 

the IRS announced that it would attempt to develop operational criteria 

to ensure that PLFs would operate exclusively in the "public interest. 1163 

On October 15, 1970 another statement was issued, this time to clarify 

the question of assured deductibility for contributors. In this pro-

nouncement donors to PLFs were permitted to receive tax deductions for 

contributions made in support of short-term PLF operations, while at the 

same time the IRS discouraged the undertaking of long-range funding 

. d . h . d 64 commitments uring t e perio . On November 12, 1970, Randolph Thrower, 

63 IRS News Release No. 1069. 

64 IRS News Release No. 1972, dated October 14, 1970~ 6 P-H 
1970 Fed. Taxes ~ 55,506, at 55, 393. 
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then Commissioner of Internal Revenue, announced the development of new 

standards for determining whether PLFs fell within the charitable 

exemption provision of section 50l(c)(3) and that the IRS would resume 

1 . d d. 1. . 65 ru ing on new an pen ing app ications. 

Critics of the IRS argued that PLFs should be granted tax status 

as "charitable" organizations because they lessen the burdens of 

government. By supplementing and in some cases supplanting the efforts 

of government, the critics maintained the PLFs performed a "valuable" 

public service. The argument advanced by Russell Train, then Chairman 

of the Council on Environmental Quality, a leading critic of the IRS 

position, was based primarily on "standing." He maintained that 

"charitable" status for PLFs centered around the recognition of the 

importance of private litigation to support environmental protection 

efforts, and since the courts had recognized the right of private 

plaintiffs to sue to protect the "public interest," by granting 

"standing," the IRS should in essence make "charitable" status a con-

comitant benefit of "standing." 66 

Along similar lines, arguments were advanced that abuse of 

"charitable" status by PLFs would be prevented through "standing" and 

other procedural safeguards available to the courts. It was argued 

that the use of these tools by the courts would ensure that the 

65 IRS News Release No. 1078, dated Dec. 12, 1970, 6 P-H 1970 
Fed. Taxes ~ 55,506 at 55, 393. 

66see Chapter V notes 18-86 infra. 
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"public interest" is being represented in each case. Of course, leaving 

the decision of what constitutes a "charity" to the courts on a case-by-

case basis fails to address the fundamental decision of whether PLFs 

serve a socially beneficial purpose and justify the tax exemption and 

collateral benefits of 50l(c)(3) status. Once the question of whether 

PLFs are "socially beneficial" is settled, then it might be possible 

to allow the courts to grant tax-exempt status as a perquisite of 
67 "standing to sue." 

The definition of "charitable" which the IRS developed as the 

standard for future decisions makes the controlling factor in the 

determination of tax status 

••• not the objective of an organization which constituted 
the charitable activity for which exemption is allowed, but 
the legal representation that is provided .•. [t]he objective 
of the legal representation must be wholly public, untainted 
by substantial private interest.68 

The conception of PLFs advanced by the IRS in the standard was 

apparently one of correcting biases and inequities in the political 

system by undertaking activities through which contributors do not 

privately gain. Nowhere does this imply, however, that a PLF cannot 

67 See Chapter VII for development of criteria for subvention 
based on the public goods generated by private action. 

68Remarks made by Commissioner Thrower before the Senate Labor 
Subcommittee on Employment, Manpower, and Poverty, Nov. 16, 1970, 
as reported in 1 1970 BNA Environ. Rep. 746. 
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receive compensation for services rendered or pay their employees in-

eluding the lawyers who work for them. Yet, it is with respect to 

this point that the fee controversy was activated. 

The controversy stemming from the guidelines focused on the 

69 point setting forth the IRS position for the acceptability of fees. 

Point 3.02 states that "the organization does not accept fees for its 

services except in accordance with procedures approved by the IRS." 

Thus it appeared that the IRS would not flatly prohibit PLFs from 

charging fees or receiving them. Furthermore, point 3.07, which states 

there shall be "no arrangement to provide, directly or indirectly a 

deduction for the cost of litigation which is for the private benefit 

of the donor," suggests only that contributions be excluded from 

parties represented by the PLF. 

The "procedures" attendant to section 3.02 remained in this form 

until February 1975, when new guidelines were issued "setting forth 

procedures under which a public interest law firm may accept fees for 

its services. 1170 During the four-year period, PLFs who were awarded 

fees in litigation which they feared would jeopardize their 50l(c)(3) 

status, held the money in escrow and petitioned the IRS for a 

69see Hobbet, Public Interest Law Firms--To Fee or Not to Fee, 
27 Nat'l. Tax J. 45, 46 (1974) and Chomsky, The Tax-Exempt Status of 
Public Interest Law Firms, 45 So. Calif. L. Rev. 228 (1972). 

70 Rev. Proc. 75-13, also released as TIR-1348 (1975). 
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. 1. 71 private ru ing. In this way the PLFs used escrow accounts as a ploy 

to allow continued operation as 50l(c)(3) entities, probably recognizing 

the difficulties of reversing an adverse decision once ma.de, since it 

places them in the position of proving the IRS action to be "arbitrary 

and capricious." If the IRS decided to allow PLFs to accept court-

awarded fees without jeopardizing 50l(c)(3) status, the money would 

be appropriated to PLF operating revenues; if not, it would be re-

turned to the other party. 

Although the exact amount held in escrow by the 14 PLFs receiving 

letter rulings in October, 1974 is not known, it is doubtful these sums 

were large in relation to revenue sources which are dependent upon 

50l(c)(3) status. The courts have neither been overly generous in 
72 the number of fee awards ma.de or in the basis for such awards. 

Awards are generally based on the Criminal Justice Act which provides 

for compensation at the rate of $30 per hour for time spent in court 

and $20 for out-of-court time. 73 The approach taken by .the PLFs may 

be explained as an effort to protect funding sources dependent upon 

71Interview with Gerald V. Sack, Conference and Review, Exempt 
organi~ations, IRS, Washington, D.C. by telephone, January 9, 1975. 

72undisclosed fees were awarded in Natural Resources Defense 
Council et al. v. EPA, (478 F. 2d. 875, (CA 1, 1973)), 5 ERC 1891. 
'$20,000 was awarded in Sierra Club v. Lynn (N. SA72CA77) W.D. Texas, 
although later reversed. The Center for Law in the Public Interest 
was awarded $60,000 in Davis v. County of LA. (Case Docket, Center 
for Law in the Public Interest, 1972). 

7318 U.S.C. § 3006A(d) (1972). 
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74 50l(c)(3) status, since the primary source of PLF grants has been 
75 private foundations, namely Ford and Rockefeller, the operations 

of which are subject to greater IRS scrutiny than "public founda-

tions." 76 

If the IRS had ruled that accepting court-awarded legal fees 

was not consistent with 50l(c)(3) status, and that PLFs who listed 

fee awards as an objective in their corporate charter would not have 

qualified even for the more modest benefits of 50l(c)(4) status, PLFs 

would have been taxed as private corporations. 77 The loss of 

50l(c)(3) status, however, would not ipso facto result in the loss of 

Ford funding since the Ford Foundation as a "private foundation," 

could have continued grants to these groups as private entities. 

With respect to the grants made to "private foundations" or 

taxable entities, i.e. those organizations not qualifying as 50l(c)(3) 

"public foundations," the "private foundations" and their managers 

74 For example, Center for Law in the Public Interest held the 
$60,000 awarded in Davis in escrow from 1972 through 1974. 

75The Center for Law and Social Policy listed 11 foundations in 
IRS form 6056 for fiscal 1972. The principals were classified as 
"private foundations" in IRS Cum. Bull. 78. The largest contributors 
were Ford with $419,950, Edna McConnell Clark Foundation with $125,000, 
and Rockefeller Bros. Fund with $98,408. 

76 See note 20 supra. 

77Interview with Gerald V. Sack, Conference and Rulings Section, 
Exempt Organizations, IRS, Washington, D.C., by telephone, April 
30, 1975. 
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are subject to penalties for making certain prohibited expenditures. 78 

"Taxable expenditures" are defined as expenditures of any amount on 

h f 11 . . . . 79 t e o owing activities: 

1. Any carrying on of propaganda or attempting to influence legisla-

tion; 

2. Any attempt to influence any specific public election or to engage 

in any voter registration drive; 

3. Grants to individuals for travel, study or similar purposes except 

in special circumstances; 

4. Grants to any organization which is not a public foundation unless 

there is "expenditure responsibility" exercised over the grant; and 

5. Any expenditure for a non-tax-exempt purpose. 

For violations, the IRS imposes a tax on the foundation (10% of the 

1 amount expended) and the foundation manager C2-z% of the amount expended). 

If the acts are not corrected within the 90 day correction period, the 

foundation and the manager are subject to a 100% and 50% additional tax 

. 1 80 respective y. 

Although transactions between private foundations and non-50l(c)(3) 

public foundations are not prohibited, the transaction cost and sub-

stantial penalties for violations would tend to discourage such grants. 

78 Treas. Reg. § l.50(a)-(l), (2), or (3). 

79 § 53.4945(d) of the Internal Revenue Code. 

80 § 53.4945(a)(l) and § 53.4945(a)(2) prescribe the tax on the 
foundation and foundation manager, respectively. 
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In this case, the principal factor in transaction cost is "expenditure 

responsibility" which requires the "private foundation" to file "full 

and complete" reports with the IRS of how the grantee utilizes the 

funds. Aside from holding the private foundation responsible for the 

uses to which its grants are made, it also forces the recipient to 

maintain detailed accounting procedures allocating overhead costs 

and perronneltime to the grant. According to an IRS spokesman, most 

private foundations prefer the protection of making grants to 50l(c)(3) 

public foundations qualifying under 501 1-(1), (2) or (3). 81 

The New Guidelines82 

Although prohibited from actively soliciting attorneys' fees 

from clients as compensation for legal services, PLFs .are permitted by 

the new guidelines to accept court- or administrative agency-awarded 

fee settlements. Essentially the guidelines make three new points: 

(1) a 50% limitation; (2) the payment mechanism; and (3) proscriptions 

against the use of the probability of fee awards as a basis for case 

selection. 

PLFs may fund up to 50% of their litigation budget with court 

awarded fees . The IRS defines this to include attorneys' salaries, 

nonprofessional salaries, overhead, and other costs directly attributable 

81 See note 71 supra. 

82 See note 70 supra. 
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to the performance of the organization's legal function. 83 Reaching 

the 50% limit means the PLFs will be called in for a conference, and 
84 not necessarily the loss of 50l(c)(3) status. The court is to award 

fees directly to the organization rather than to the individual 

attorneys. This approach satisfies the proscriptions in section 

50l(c)(3) against enrichment of private parties or "innurement." In 

the same vein, the guidelines state that lawyers and employees are 

to be on a straight salary basis with no referencing of salaries upon 

fee awards. 

Finally, like the letter rulings issued in October 1974, the new 

guidelines contain the general warning: "the organization does not 

use the likelihood or probability of fee award as a consideration in 

the selection of cases.1185 The letter rulings, on the other hand, 

contain the additional caveat: "[a]s legal precedent is developed 

indicating the strong probability of recovery of fees in a particular 

type of public interest case, the litigation will be deemed to be 

83Attorneys' fees are defined to exclude "out of pocket" costs 
such as filing fees, travel expenses, and expert witnesses fees. With 
respect to "out of pocket" costs the guidelines allow PLFs to accept 
reimbursement from its clients or opposing parties without jeopardizing 
50l(c)(3) status. 

84No PLFs currently approach the 50% limitation. Interview with 
Gerald V. Sack on January 9, 1975. See note 71 supra. On the basis of 
Center for Law and Social Policy's 990 form, Environmental Defense 
Fund's Accountants' Reports, conversations with Center for Law in The 
Public Interest lawyer, Carlyle Hall, the 50% limitation would allow 
these groups to fund up to $300,000, $350,000, and $150,000 of their 
litigation budgets respectively. 

85 Rev. Proc. 75-13, § 3.03 (1975). 
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economically feasible for clients and your PLF will be expected to 

d f . h . f f . 1 f. 1186 e er accepting t e case in avor o private aw irms. While 

both documents prohibit the use of a probability calculus in case 

selection, the letter ruling goes a step further and removes fee 

awards as a potential source of long range funding. Given the IRS 

intention that fee awards do not constitute a viable source of long-

term revenue and the withdrawal of the Ford Foundation, the funding of 

PLFs and certain environmentalist CIGs is apparently bleak. The 

impact of the change in funding will depend upon alternative funding 

sources and the organizational structure of the PLF. 

Ford grants have materially increased the resources of PLFs, 

having provided $4.69 million or roughly one-half of the annual 

funding of PLFs as well as funds for many environmentally related 

educational projects. 87 Although the withdrawal of Ford will, of course, 

be felt, it will bear more heavily on those most dependent upon Ford 

revenues. Over the past 4 years, Ford's share of individual PLF 

86L 1. etter ru ing 
Interest from Milton 
Branch, IRS, dated 4 
April 1975. 

of Southern California Center for Law in the Public 
Cerny, Chief, Rulings Section, Exempt Organizations 
Oct. 1974. Supplied by Carlyle Hall of the Center, 

87 Ford has made grants of $4,696,441 to the following PLFs and 
organizations over the last seven years: $40,606 to the University of 
Michigan (1968); $112,000 to the University of California-Los Angeles 
and $100,000 to the University of Colorado (1969); $204,335 to the 
Environmental Law Institute, $10,000 to the University of California at 
Berkel~y, and $251,000 to George Washington University (1970); $75,000 
to the Center for Law in the Public Interest in Los Angeles, $150,000 to 
Public Advocates, $285,000 to the Environmental Defense Fund, and 
$1,075,000 to the Natural Resources Defense Council, Inc. (1971); 
$309,000 to the Center for Law in the Public Interest and $143,000 to the 
Sierra Club Legal Def ense Fund (1972); and $192,000 to the Sierra Club 
Legal Defense Fund and $800,000 to the Natural Resources Defense Council 
(1974). 
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revenues has varied from 21% to 84% of gifts, contributions and grants 

with the Environmental Defense Fund the lowest, and Center for Law 

and Social Policy the highest. 88 The impact of the removal of Ford 

resources for Environmental Defense Fund, a membership public founda-

tion, will be less severe than for Center for Law and Social Policy, 

a non-membership private foundation. For the period 1971-1973, Ford 

support of Center for Law and Social Policy varied from 60% to 84% of 

gifts, contributions and grants, whichwereapproximately 99% of gross 

receipts. Even Natural Resources Defense Council, a membership public 

foundation, relied upon Ford for 49% of its gross receipts in 1971. 

At that time gifts, contributions, and grants and membership fees also 

accounted for 99% of their gross receipts. Since the $310,000 grant 

in 1971, Ford has provided additional grants of $1,565,000 to Natural 

Resources Defense Council. Although the Sierra Club Legal Defense Fund 

has received $433,000 from Ford since 1971, this represents only a 

fraction of the Sierra Club assets from which the principal amount of 

Sierra Club Legal Defense Fund revenue is drawn. 

While the inunediate impact of the withdrawal of Ford grants 

will fall most heavily on highly dependent organizations such as Center 

for Law and Social Policy, these groups also have the greatest potential 

for adaptation. Currently Center for Law and Social Policy is a non-

membership private foundation. By changing to a membership organization 

88The financial information for this section is taken from the 
following sources: (1) Grant information supplied by Ford; (2) Finan-
cial information for PLFs obtained from IRS form 990, 990F, and 6056 
and Accountants' Reports supplied from various groups. 
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Center for Law and Social Policy could not only expand its base of 

support, but once the one-third funding requirements are met, the 

restrictions incumbent to private foundation status would be removed. 

A number of non-private options are available for the PLF industry. 89 

At the present time several foundations and the American Bar 

Association have formed the Council on Public Interest Law to devise 

f f . . PLF . . . 90 means o inancing activities. The most obvious non-private 

solution is to continue operations as 50l(c)(3) organizations and 

cultivate new foundations or the public as revenue sources and this 

objective is presumably at least part of the Council's function. Bar 

association sponsored PLFs represent another feasible alternative 

since this would allow co-opting of supportive services and legal 

talent. Another alternative suggested by Sanford M. Jaffee, the Ford 

Foundation official in charge of PLF grants, is to establish a 

"united fund" to finance public interest litigation or some system in 

which attorneys in private practice could donate their time for public 

interest suits. 91 A final alternative emerged from the Senate 

Judiciary Subcommittee conducted by Senator John V. Tunney. His 

89see Berlin, Roisman, and Kessler, Public Interest Law, 38 
Geo. Wash. L. Rev. 675, 680-90 (1970). 

90washington Post, Dec. 26, 1974, § C, at 13. See Chapter VII 
at 231-232 infra. 
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bill would permit judges to award legal fees from general Treasury 

funds to successful plaintiffs in public interest suits. 92 

Conclusion 

In summary it is not apparent that the IRS has significantly 

impaired the efficacy of CIG instrumentalities. The IRS was apparently 

justified in the course of action pursued in the Sierra Club contra-

versy since the Club's actions were clearly within the definition of 

"legislative activity." One may, however, question the calculus by 

which "substantiality" was determined. If further confrontations had 

emerged, the IRS could perhaps be evaluated on consistency criteria. 

The failure of such confrontations to emerge has been explained by (1) 

circumvention; (2) a tolerant attitude on the part of the IRS; and 

(3) political circumstances which made litigation the most cost-

effective CIG tool. 

Although creating uncertainty as to a possible revenue source, 

the IRS-PLF controversy concerning the acceptability of court-awarded 

fees probably had no significant effect on the success of CIGs in the 

courts. The fee award question, although highly publicized, had little 

impact because (1) court awarded fees have not been a significant 

source of revenue for PLFs (reimbursement of supportive services may be 

another matter); (2) the uncertainty as to the acceptability of 

92Hearings on Prepaid Legal Services Plans, Senate Subcommittee on 
Representation of Citizen Interests of the Committee on the Judiciary, 
93d Cong., 2d Sess., May 14 and 15, 1974. 
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court-awarded fees failed to dissuade PLFs from petitioning for them; 

and (3) fee petitions are separate cases. Although determined on the 

basis of PLF performance, the novelty of the action, time required for 

preparation, and "private attorneys general" considerations, the 

granting of fees is not contingent upon the outcome of the case. The 

proscriptions against the involvement of PLFs in the types of cases in 

which fee awards become precedents may, however, become significant as 

Ford grants disappear. 

Although tax subvention has probably not altered the impact of 

CIGs through lobbying and the courts, it can be said, however, that 

the environmental movement has in some sense been directed by the 

incentives for resource allocation emanating from tax subvention. 

Furthermore, although the existing institutions for subvention may be 

said to have subsidized litigation and therefore led to increases in 

the number of cases brought while taxing "legislative activity" to 

some extent and decreasing the quantity undertaken, the institutional 

structure alone would not account for other "environmental" factors 

which have increased the impact of CIG action. Some of these 

"environmental" factors, EPA contracts to CIGs, applications of the 

"private attorneys general" theory, and liberalized interpretation of 

standing will be considered in the next chapter. 



CHAPTER IV 

THE QUASI-ADMINISTRATIVE CIG 

Beginning in the late 1960s, explicit provisions to internalize 

various forms of conflict through citizen participation have been 

written into law. 1 In the field of environmental regulations, the 

Clean Air Act and Federal Water Pollution Control Act are the foremost 

examples of Congressional intent to institutionalize certain forms of 

citizen participation. Although NEPA has proven an effective vehicle 

for the expansion of the CIG influence, CIGs were not given an explicit 

institutional role in this law. The significant impact of CIGs in 

NEPA resulted from the failure of Congress to consider the use of 

NEPA's procedural safeguards as an expression of opposition. Congress, 

on the other hand, had intended that the action forcing requirements 

assure that certain environmental considerations were internalized in 
2 the decision-making process. For example, the "policy" portions of 

1see Federal Water Pollution Control Act Amendments of 1972, 
§ 505, 33 U.S.C.A. § 1365 (Supp. 1973); Marine Protection, Research, 
and Sanctuaries Act of 1972, § 105(g), 33 U.S.C.A. § 1415(g) (Supp. 
1973); Clean Air Amendments of 1970, § 304, 42. U.S.C.A. § 1857h~2 
(Supp. 1973); Noise Control Act of 1972, § 12, 42 U.S.C.A. § 4911 
(Supp. 19 73). 

2see Jordan, Alternatives Under NEPA: Toward an Accommodation, 
3 Ecol. L. Q. 705, at 713 {1973). 

86 
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both the Initial and Final NEPA Guidelines require exploration of 

"alternative actions that will minimize adverse impact" so as to 

"avoid to the fullest extent practicable undesirable consequences for 

the environment. 113 Furthermore, they both require a "rigorous explora-

tion and objective evaluation of alternative actions that might avoid 

some or all of the adverse environmental effects. 114 

The survey of the institutional structure continues in Chapter IV 

with the expansion of the sphere of CIG influence through EPA adminis-

trative interpretations of certain provisions of the Clean Air Act. 

Because the institutionalization of CIG participation in the Act has 

often been, and will probably continue to be, the model for environmental 

legislation, it is important to focus scrutiny on the role perceived 

for CIGs and the controversies which have arisen surrounding their use. 

For example, recognition of the success of citizen participation in the 

Clean Air Act became the basis for similar amendments to the Federal 

Water Pollution Control Act in 1972: 

the Connnittee recognizes that the manner in which these measures 
are implemented will depend, to a great extent, upon the pressures 
and persistence which an interested public can exert on the 
governmental process • • • To accomplish this, the Environ-
mental Protection Agency should look to the utilization and 

3rnterim CEQ Guidelines, § 2, 35 Fed. Reg. 7391 (1970); Final 
CEQ Guidelines, § 2, 36 Fed. Reg. 7724 (1971). 

4Interim CEQ Guidelines, § 7(a) (iii), 35 Fed. Reg. 7392 (1970); 
Final CEQ Guidelines, § 6(a)(4), 36 Fed. Reg. 7725 (1971). 
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support of such devices as community workshops and other 
assistance activities which were developed and utilized so 
effectively in the implementation of the Clean Air Act.5 
(emphasis added) 

Chapter IV proceeds under the assumption that air .quality goals 

are given, and focuses on the public and private goods generated by 

CIGs. The term "quasi-administrative" CIG is used to specify the role 

of CIGs construed from citizen participation provisions and the 

legislative history of the Clean Air Act. In Chapter IV, the focus 

is on the relationships arising under various EPA contracts and grants, 

the "other assistance activities" in the above citation. These 

activities would appear to encourage CIGs to develop a proprietary 

interest in the advancement of EPA policy. It is this type of pro-

prietary interest, arising partially from the under-financed nature 

of many CIGs, which may lead to a deemphasis of their role as natural 

adversary and hence to the cooptation of CIGs. 

We will exclude for now provisions enabling CIGs to gain access 

to the courts. This aspect of the quasi-administrative CIG will be 

considered in Chapter V. In this way the scope of the inquiry in 

Chapter IV is limited to the role perceived for CIGs in the formulation 

of air quality goals and subsequent "enforcement" through EPA funded 

activities as they relate to state implementation plans as federal 

law after acceptance by EPA. 

5Report on S. 2770 Federal Water Pollution Control Amendments 
of 1971, Senate Committee on Public Works, 92d Congress, 1st 
Session. Oct. 28, 1971, at 12. 
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Notwithstanding the secondary impact of CIGs on the determination 

of environmental regulations through media coverage of their activities, 

our focus here is on direct inputs utilizing various media sources. As 

examples of direct media usage we will consider "citizen participation 

contracts" and grants made by EPA to institutional CIGs to solicit 

public support for stringent air quality standards, and later in support 

of controversial aspects of transportation control strategies. 

The Role of CIGs in the Clean Air Act 

Statute law is modified by administrative rulings, bureaucratic 

interpretations at successive levels6 and judicial and quasi-judicial 

decisions. Administrative law, which is the law that is actually 

enforced, often emerges in a totally different form from that intended 

by law-makers. Modifications of statute law result from the imperfect 

specification and enforcement of judicial, legislative, and adminis-

trative property rights. Functional overlaps have developed which 

allow the judicial and executive branches to have a quasi-legislative 

impact through their interpretations of statute law. Since adminis-

trative law is the product of interaction of judges and bureaucrats 

in the implementation process, it is by nature implicitly recursive in 

the way feedback affects the ultimate values emerging from the system. 

Although both statute and case law are the products of an iterative 

feedback among individuals and institutions, statute law does not 

6see G. Tullock, The Politics of Bureaucracy (1965) and W. Niskanen, 
Bureaucracy and Representative Government (1971). 



90 

generally allow for explicitly recursive activity as in the Clean Air 

Act. The 1970 amendments were based on the premise that, rather than 

regulate air quality from the standpoint of what was technically 

feasible, a better approach would be to mandate the development of 

whatever technology was required to achieve the air quality standards 

necessary for protection of public health. From the beginning, citizen 

support was recognized as integral to public acceptance of the con-

troversial measures which might be necessary to meet the standards. 

Part of the unique perspective taken in the 1970 amendments was 

the recognition that air pollution is a political as well as technical 

problem. Attempts were made by the framers of the Act to counter-

balance the influence of the executive and judicial branches and private 

interest groups. To accomplish this, objective institutions were 

designed to internalize various forms of citizen participation in the 

formulation and enforcement of state implementation plans and pro-

visions of the Act. For example in the Senate Report accompanying the 

1970 amendments it was stated that "authorizing citizens to bring 

suits for violations of standards should motivate governmental agencies 

charged with the responsibility to bring enforcement and abatement 

proceedings. 117 We begin with the role perceived for CIGs as delineated 

in the Act and with the public and private good aspects of that role. 

7National Air Quality Standards Act of 1970, Senate Comm. on 
Public Works, S. Rep. No. 91-1196, 9lst Cong., 2d Sess. 37 (1970). 



91 

Next we consider the implementation of various quasi-administrative 

CIG activities through EPA contracts and grants. 

Sections 108 and 109 provide for the formulation of a general 

framework expressed in terms of pollutant concentrations and dura-

tions of exposure. In section 1098 the EPA Administrator is required 

to establish national ambient air quality standards for various air 

contaminants based on the air quality criteria required under section 

108.9 Air quality criteria are to reflect the latest scientific 

knowledge useful in determining the kind and extent of all identifiable 

effects on public health and welfare.10 

Section 110 provides that "each state shall after reasonable 

notice and public hearings, adopt and submit to the Administrator, a 

plan which provides for implementation, maintenance and enforcement 

of the national primary air quality standards" promulgated under section 

109.11 The justification for information grants or educational pro-

grams may be construed from the Senate Report accompanying the law. 

This states the intent of Congress that "[A]ny implementation plan 

could be developed for a region only after participation by the public."12 

842 u.s.c.A. § 1857c-4. (1970). 

942 u.s.c.A. § 1857c-3 (1970). 
10 42 u.s.c.A. § 1857c-3 (1970). 
11 42 u.s.c.A. § 1857c-5(a) (1) (1970). 
12 S. Rep. No. 91-1196 at 12 . 
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Furthermore, it was stated that "public participation can only be 

meaningful if there is reasonable notice and full disclosure of infor-

. . bl. h . 1113 mation prior to pu ic earings. 

The use of CIGs to supply information is apparently justified 

by section 103. This section empowers the EPA Administrator to "make 

grants to air pollution control agencies, to other public or non-

profit agencies, institutions, and organizations, and to individuals. 1114 

These grants may be made "to conduct, and promote the coordination and 

ac·celeration of, research, investigations, experiments, training, 

demonstrations, surveys and studies relating to the causes, effects, 

extent, prevention, and control of air pollution. 1115 

Implementation of the Act appears to have altered the funda-

mental relationship originally conceived by the framers for citizen 

participation. Although there is nothing in the Senate Report that 

would preclude CIGs from testifying . at the state implementation plan 

hearings, it is questionable that Congress intended that those con-

ducting information programs for EPA should also advocate them at the 

hearings. 

Federal enforcement of the State Implementation Plans is provided 

in section 113, which allows the EPA Administrator to impose criminal 

penalties of up to $25,000 per day of violation and imprisonment for 

13Id. 

14 42 U. S.C.A. § 1857b-b(3) (1970). 
15 42 u.s.c.A. § 1857b-(a)(l) (1970). 
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up to one year for "any person" in violation of the applicable imple-

. 1 16 mentation p an. Sections 304 and 307 allow citizen suits to supple-

ment state and federal enforcement of provisions of the Clean Air Act 

pertaining to State Implementation Plans, and subsequently to State 

Implementation Plans as federal law. 17 

From the outset, the 1970 amendments were apparently interpreted 

by EPA to require citizen participation as a means of forcing state 

and local governmental units to consider EPA approved alternatives 

which may not have been politically feasible for the state and local 

units. In this way citizen participation was used by EPA to interna-

lize intergovernmental conflict between EPA and the state and local 

units upon whom the responsibility of enforcement fell. The adminis-

trative interpretation of CIG participation essentially viewed CIG 

action as an auxillary mechanism to decrease EPA enforcement costs 

rather than as a conduit for the expression of the opinions of diffuse 

publics. 

Quasi-administrative CIGs reduce EPA transactions costs in three 

ways. First, the ability of CIGs to marshal! media coverage and support 

was directed toward establishing stringent air quality goals at the 

state implementation hearings. This, of course, avoids a state-EPA 

confrontation over weak standards. Secondly, once the standards were 

1642 U.S.C.A. § 1857c-8(c) (1) (1970). 
17 . 

42 U.S.C.A. § 1857h-2 and § 1857h-5· 



94 

written into law, the public educational and informational programs 

conducted by quasi-administrative CIGs for EPA were intended to 

build public support for the measures necessary to achieve the 

standards. Finally, court action and threats of court action were 

to create a climate for bargaining between polluters, state and local 

officials, and EPA. 18 

By creating public support for the Act and focusing attention on 

recalcitrant polluters, state and local agencies and EPA itself, the 

impact of the construction given CIG participation was to alter the 

character of the enforcement mechanism. Performing in the capacity of 

auxillary enforcers the quasi-administrative CIG generates both 

public and private goods. We shall enlarge upon the latter points in 

the next section. 

Public Goods Aspects of Enforcement 

Enforcement is the lifeblood of the law. To the extent that 

individuals in a group recognize that the uncertainty of interpersonal 

transactions may be reduced by an agreement among group members to 

abide by certain modes of behavior, law is a contract. The agreement 

to recognize certain rights represents a trade among members of the 

groups having both public and private good benefits. Such agreements 

are Pareto relevant externalities, in that they allow all gains from 

trade to be exhausted. 

18see the case studies in Chapter VI for a discussion of the 
impact of litigation and threats of litigation on the implementation 
process. 
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The private good is the increase in the real property rights of 

each individual member in the group resulting from the reduction in the 

uncertainty of the disposition of property. To the extent that gains 

from this type of trade are not fully appropriable there are spill-

overs or public goods generated. The public good is the increase in 

the well-being of the group resulting from the reduction in the cost of 

protecting property. 

The private benefits of law enforcement are subject to full appro-

priation by the individuals or group and result from the extent to 

which actual enforcement is used. The public benefits of law, on the 

other hand, are those non-appropriable benefits resulting from the 

degree to which enforcement is perceived as a threat by potential 

defaulters. We shall define defaulters to include both polluters and 

state or EPA officials failing to perform non-discretionary duties as 

required by various environmental laws. 

Given the existence of an enforcement system, an individual incurs 

both private cost and private benefits in requiring compliance or 

damages when default occurs. Since environmental CIGs tend to specialize 

in certain issues, defaults may be taken as specific to individual CIGs. 

For example, it is not apparent that Natural Resources Defense Council 

has an extremely compelling interest in wilderness preservation since 

much of its activity is concentrated in air and water pollution, energy 

policies, strip mining, and solid waste disposal. The Sierra Club, on 

the other hand, has developed a reputation for intercession on behalf 

of wilderness areas. 
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The assumption that defaults are specific to individual CIGs will 

allow consideration of the spillovers resulting from individual CIG 

action taken with respect to defaults in which they maintain an 

interest. The willingness to incur the private costs of using the 

enforcement system generates private benefits in two forms. First, 

there is the benefit received from enjoining the action. Second, 

and perhaps more important in long term perspective, the willingness 

of an individual or group. to use the enforcement system may reduce the 

probability of future defaults against that particular individual or 

group. 

Now in this way, the threat of individual enforcement generates 

spillover benefits which are equally available to all members of the 

group. By acting as a deterrent, the threat of enforcement, in general, 

has purely joint and non-excludable benefits for the entity as a whole. 

An individual or group within the entity who enforces all the contracts 

in which they take part might wish to become known as an "enforcer." 

For them, this action generates private benefits in the reduction of 

the probability that default will occur against them in the future. 

To the extent that over time members of the entity begin to recognize 

that some enforcement occurs, but it is not possible to identify the 

enforcers beforehand, the threat of enforcement is a pure public good. 

It is the threat of enforcement as well as the actual enforcement 

which is characterized by jointness efficiency in consumption and non-

partitionability of benefits. The ability of potential enforcers to 

become readily identifiable through reputation reduces the expected 
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private gains from defaulting against them. To the extent that non-

enforcement is perceived by defaulters, the number of defaults will 

increase. In this way, current enforcement reduces the need for 

future enforcement if the enforcer is readily identifiable. Likewise 

the cost of future enforcement would be increased for the readily 

identifiable non-enforcing group. 

It is with respect to the threat of enforcement that the EPA 

public educational and informational programs are important. By 

increasing public support for environmental laws, such programs 

increase the threat of enforcement through the creation of additional, 

but as yet unidentifiable enforcers. To the extent that potential 

defaulters underestimate either the number of potential enforcers or 

the extent of their involvement in the enforcement of environmental 

regulations, the expected benefits from defaulting are reduced. 

Increasing uncertainty in the minds of defaulters through random 

enforcement may also be used to increase the threat potential of 

enforcement and therefore the spillovers from deterring default. To 

the extent that actual enforcement is used, the deterrent effect 

generates private benefits to the individual and spillovers to the 

entity. 

External diseconomies may be generated when utilization of the 

enforcement mechanism increases beyond a critical level. For any 

enforcement system, the greatest potential threat, and hence largest 

public good benefits, occurs when the facility lies unused. When 

actual enforcement occurs beyond some critical point, the threat of· 
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enforcement is reduced because there is less of the enforcement mechanism 

available and hence an increase in the probability that others can 

successfully default. An optimal supply of environmental regulation as 

a public good might then be obtained by (1) permitting some defaulters 

to remain unprosecuted through random enforcement or (2) creating 

the impression that over-enforcement is possible from institutional 

CIGs. Next we turn to the history of the quasi-administrative CIG in 

order to relate the conceptualized role to that in practice. 

The "Institutionalization" of Citizen Participation in Clean Air Act 
Legislation19 

The citizen participation program was initiated in 1969 by the 

National Air Pollution Control Administration (NAPCA) under the Air 

Quality Act of 1967 on the assumption that the lack of vigorous air 

pollution programs on the state, local, and federal level could be 

attributed to the absence of constituency support for aggressive 

policies, and that the failure of constituency support to emerge 

resulted from a lack of information and encouragement. Biology pro-

fessor and head of NAPCA, Dr. James Middleton was one of the orginators 

of the citizen participation program. He is also known for his work in 

establishing the California Air Resources Board and his interest in 

19The informa tion for the f ollowing section was obtained primarily 
from Sabatier, Socia l and Regulatory Agencies: Toward a More Adequate--
and Less Pessimistic--Theory of "Clientele Capture," Policy Issues 
(forthcoming); Zinger, Dalsemer, and Magargle, Environmental Volunteers 
in America, (1972). Interview with Albert J. Heier (EPA officer in 
charge of making "citizen participation contracts"), Office of Public 
Affairs, EPA, Washington, D. C., in Washington, D. C. , March 21, 1975. 
(Hereinafter cited Heier interview.) 
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reform politics. Implicit in the new approach was a recognition that 

air pollution was a political as well as technical problem. 

From its inception, the citizen participation program was a 

radical departure from the public information and educational campaigns 

conducted by governmental agencies. The approach also represented a 

radical departure from that previously undertaken by the Public Health 

Service professionals who had dominated air pollution policy. They 

preferred to bargain discreetly with fellow public health professionals 

in state health departments in hopes of obtaining a program as stringent 

as possible without overt conflict. Seeing no significant role for the 

general public or lawyers, they felt policy should be left to sanitary 

engineers and physicians. 

Unlike most governmental public relations programs, the NAPCA 

program was designed to elicit support from specific groups to be 

articulated through specific channels. The support was to be generated 

through the provision of technical information and grants to carry on 

educational programs. The support itself was to be articulated at air 

quality and implementation hearings in order to convince state officials 

to set stringent standards, thus avoiding a state-EPA confrontation over 

weak standards. The groups were also encouraged to form a national 

coalition to monitor the process of implementing the standards. 

There have been three phases of the citizen participation program. 20 

Phase I, conducted under the National Air Pollution Control Administration in 

20H . . . . eier interview. 
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1968-70, involved grants to a number of prestigious national organiza-

tions to hold air quality workshops. The Wall Street Journal referred 

to such HEW contracts soliciting support for the Clean Air Act as 

"indirect lobbying" and to the program itself as the "Breathers' 

Lobby. 1121 Phase II, conducted in 1971-72, was a continuation of the 

"Breathers' Lobby" program under the 1970 amendments. In 1974-75, · 

Phase III, involved "citizen participation contracts" to promote 

transportation control strategies. 

Breathers' Lobby 

In the NAPCA part of Breathers' Lobby, grants were made to various 

local chapters of the National Tuberculosis and Respiratory Disease 

Association, the Educational Fund of the League of Women Voters, the 

Conservation Foundation, and the Michigan Cancer Foundation to stimulate 

participation from the potential base of local anti-pollution con-

stituency--the labor unions, scientists, churches, and conservation 

organizations. 

The local groups receiving awards were selected by representatives 

of the national NAPCA Office of Public Affairs who personally contacted 

local affiliates of those national organizations which had participated 

in earlier programs. The rationale for this approach was that "the 

interest and expertise of their national parent organization was 

probably shared by local affiliates, and that the local groups would be 

viable and have the resources to carry out the programs. 1122 

21wall Street Journal, October 21, 1969, at 1, col. 1. 

22zinger at 422. 
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Phase Two--1971-72 

Phase two was the first citizen program to be conducted under the 

Clean Air Act of 1970. Although it was a continuation of the Breathers' 

Lobby, it represented a far more ambitious undertaking than earlier 

programs. A two-step program was formulated to "institutionalize" 

participation from a broad spectrum of the community in the more 

technical and long-term process of formulating and enforcing abatement 

programs to implement air quality standards. In some cases, contracts 

were made directly to local coalitions which had been nurtured under the 

earlier phase of Breathers' Lobby. 

"Citizens'·90" 

In the initial step of phase two which we shall call "citizens' 

90," EPA awarded contracts amount to $179,300 to 90 citizens' groups 

to provide information necessary for appearances at state implementa-

tion plan hearings, workshops, seminars, and other services to "help 

carry out the objectives of the 1970 amendments to the Clean Air Act. 1123 

Purchase order contracts of up to $2,500 were provided through EPA's 

Division of Public Services during 1971 to "local citizens" groups to 

help them inform the public and to encourage participation in implemen-

tation hearings~4 Groups to bid for "Citizens' 90" contracts were 

selected on the basis of information supplied by EPA regional offices. 

23Environmental News, EPA, December 30, 1971, at 1. 

24 d h I • With respect to California it is interesting to note t at 
such contracts were awarded to Clean Air Council of San Diego County, 
La Jolla; Clean Air Now, Riverside; Tuberculosis and Respiratory Disease 
Association of California, Oakland (now California Lung, member and 
parent organization to Clean Air Constituency of Los Angeles). 
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. . 25 Monitoring 

The second part of "Citizens' 90" was to involve the training of 

local air pollution groups to monitor enforcement of state implementa-

tion plans by focusing publicity on polluters and ineffective control 

officials. This part was scraped in May 1972 in response to 

opposition within EPA and from industry. 

Opposition to the second part of phase two came from EPA engineers 

who had taken part in the development of some of the state implementa-

tion plans. Because many state agencies lacked the technical resources 

to develop the state implementation plans, EPA personnel had been 

assigned to assist them along with consulting firms under contract to 

EPA. Understandably the technical people were irritated to learn the 

Office of Public Affairs (OPA) was financing a public evaluation of 

their efforts. 

Industry opposition to the initial part of phase two had been 

minimal, mainly because the emphasis had been focused on benefits from 

abatement. Since air quality goals were tied directly to public health, 

they were difficult to oppose. 

While it is the choice of air quality goals which delineates the 

benefits, the choice of methods of implementing the goals, on the other 

hand, delineates the cost. With finalization of implementation plans 

and compliance schedules, the incidence of the cost became apparent and 

hence provided the incentive to intervene. 

25sabatier at 25. 
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The timing of these two decisions--air quality goals and state 

implementation plans--affects the incentives for interactions of 

public and private interest groups. If the sequence were reversed 

and the method of implementation were chosen before the goals, we 

would expect different behavior, because the incidence of the cost 

of achieving the air quality goals would be more readily apparent 

to the individuals. Since industry had less incentive to incur the 

private cost of opposing C!Gs in the initial part of phase two, we 

expect CIG action to be more effective in establishing the stringent 

air quality goals than in the latter stage. 

26 Phase III--1974-75 

The rationale for phase three "citizen participation contracts" 

was the provision of public information in order to assist in imple-

mentation of transportation control strategies promulgated by EPA in 

13 of the most severely impacted cities. A total of $348,200 was 

expended over 1974 and 1975, with contracts ranging from $16,000 to 

$35,000 with a median of $26,823. 

Some of the transportation control stragegies the "citizen parti-

cipation contracts" were to promote included: 27 

26H . . . eier interview. 
27 Request for Proposal submitted to William Koska and Associates 

for the Denver "citizen participation contract" in 1974. The source 
of this information is the Schroeder investigation conducted in 1973-74 
concerning EPA contracting methods. See notes 30-39 infra. 
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1. gas rationing to cut vehicle miles traveled by some designated 

amount; 

2. designation of mandatory bus or carpool lanes; 

3. limitation on future construction of off-street parking; 

4. elimination of off-street parking in certain metropolitan areas; 

5. semi-annual inspection and maintenance of exhausts by specified 

dates; 

6. various types of retrofit devices; 

7. altitude modification and tuning specification for 1968-75 cars. 

A detailed analysis of one of the projects will be provided in 

Chapter V. 

Table IV provides a listing of the CIGs which received "citizen 

participation contracts" together with their previous grants or con-

tracts received from EPA. With the exception of one private contractor, 

all contracts were made to citizen groups. Of the thirteen contractors, 

only three were 50l(c)(3) organizations. 28 Since the rest were not 

listed in the IRS Cumulative Bulletin 78, they may have been 50l(c)(4) 

. . . . . 29 F f h . . organizations or private entities. our o t e remaining groups were 

definitely 50l(c)(4) lobbying organizations. This group of contractors 

has received a total of $207,248 in grants and had applications of 

28The nominal contractor, Clean Air Constituency, in Los Angeles is 
a program rather than an incorporated tax-exempt organization. The 
Los Angeles contract will be discussed in Chapter VI at 195-209 infra. 

29 Cum. Bull. 78 is the IRS publication listing all 50l(c)(3) 
organizations. 
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TABLE IV 

CIGs Receiving "Citizen Participation Contracts" 

Recipient 

Better Air Coalition 50l(c)(4) 
Marsha Kaplin 
Baltimore 

Breathers' Lobby 

Training Grants 

League of Women Voters 
50l(c)(4) 
Katharine Agres 
Sacramento 

Yulish Associates (private 
contractor) 
Charles Yulish 
New York City 

Allegheny Environmental 
Council 
Mary McCormick 
Pittsburgh 

League of Women Voters 
50l(c)(4) 
Bay Area 
Holly O'Konski 
San Francisco 

A B 

$30,000 

$ 10,526 

$20,000 

$35,000 

$35,500 

$18,700 

c 
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TABLE IV--(continued) 

Recipient A B c 

Metro Washington Council $35,000 
of Govts 
John S. Winder 
Washington, D.C. 

Breathers' Lobby 

System Analysis in Urban Water $140,000 
Quality 
11/01/72-09/30/74 

Delaware Valley Citizen $35,000 
Council for Clean Air 
Kaysie Farrell 
Phildelphia 

Breathers' Lobby 

California Lung Association $35,000 
50l(c) (3) 
Gladys Mead 
Los Angeles 

Breathers' Lobby 

The Impact of the State $34,146 
Implementation Plan on the 
Citizens of California 
William F. Roberts 

Maricopa County Comprehensive $20,000 
501 ( c) ( 3) 
Health Council 
Milton Gan 
Phoenix 

Summer Program to Renew $12' 862 
the Environment 
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TABLE IV--(continued) 

Recipient 

Metro Clean Air Committee 
(Lung Ass'n) 
Barbara Hughes 
Minneapolis 

Breathers' Lobby 

New England Consortium on 
Environmental Protection 
Ted Rider 
Boston 

NECEP-Lowell 
Dorrance Goodwin 
01/01/74-12/31/74 
Training Exercise 

Goodwin 
New England Student/Public 
Environmental Conference 

Seattle League of Women Voters 
50l(c)(4) 
Susan Hall 
Seattle 

Fresno Community Council 
50l(c)(3) 
Nathan Edwards 
Fresno 

Transportation Air Pollution 
Workshop 

A 

$20,000 

$35,000 

$23, 000 

$16,000 

B c 

$ 5,000 

$184, 513 

$ 4, 260 

$ 9, 714 

Column A denotes the amount of the "citizen participation contract." 

Column B denotes previous grants. 

Column C denotes grant applications pending, March 31, 1975. 

Source: Printout of EPA grants for period 1970-March 31, 1975. 
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$193,773 pending as of March 31, 1975. These figures do not include 

the Phase IV contracts which are in the final stages of negotiation. 

Table V provides a listing of CIGs which have received or applied 

for EPA grants under various programs. These groups, which include 

five 50l(c)(3) organizations and two 50l(c)(4) lobbying organizations, 

have received a total of $217,311 with applications pending on March 

31, 1975 of $186,429. Tables IV and V indicate that EPA has been a 

significant revenue source for certain CIGs, having supplied $952,059 

through various grants and contracts and the original breathers' 

lobby programs during the period 1972-75. Total applications pending 

on March 31, 1975 were $380,202. 

S 1 S C . 30 o e ource ontracting 

Until March, 1975, bids for EPA contracts were solicited from 

CIGs through sole source or non-competitively negotiated procedures. 

The programs were not advertised, although bids from unsolicited 

groups were not refused. No contracts, however, were awarded to un-

solicited groups. 

Initial contact between EPA and CIGs was made on the basis of 

information supplied from regional offices. The criteria used to 

select CIGs for bidding was: (1) the ability to contact all groups · 

considered "essential" to the promotion of the Clean Air Act and 

media relations, (2) expertise or recognition as a group known for 

30see Heier interview and note 25 supra. 
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TABLE V 

EPA Grants Made to All Other Environmental CIGs 

Recipient 

Citizens for Clean Air 50l(c)(3) 
Brian Ketcham 
New York City 

"Social Costs of the Motor Vehicle 
in America Today" 

"Program to Market NYC Metropolitan Area 
Air Quality Implementation Plan 
Transportation Controls" 

GASP 50l(c) (3) 
(Groups Against Smog and Pollution) 
no individual listed 
Pittsburgh 

"GASP Leadership Seminar for Citizen 
Action" 
07/01/72-06/30/74 

League of Women Voters 50l(c)(4) 
Washington 

"Solid Waste Training Program for State 
Leaders" 
10/20/72-12/31/74 

"Citizen Education and Training 
Project on Solid Waste Management" 
01/01/75-12/31/75 

LWV, Education Fund 50l(c)(3) 
"Seminars for Connnunity Leaders on Land 
and Water Use" 
07/01/71-12/31/74 

no title 
05/01/73-04/30/75 

A 

$45,230 

$19,460 

$55,882 

$83,877 

B 

$100,000 

$ 29,752 

$ 56,677 
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TABLE V --(continued) 

Recipient 

Maricopa County 50l(c)(3) 
Phoenix 

Summer Program to Renew the 
Environment 
no date 

Column A denotes final funding. 

Column B denotes grant applications pending. 

A 

$12,862 

Source: EPA grant printout for period 1970-March 31, 1975. 

B 
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its Clean Air Act work, (3) voluntary organization operated on a con-

tinuing basis, and (4) previous experience with EPA. 

Sole source or non-competitively negotiated contracting implies 

that there is only one source with the qualifications for the job. 

Certain characteristics unique to this type of contracting act to 

increase EPA flexibility with respect to the choice of CIGs while at the 

same time biasing the selection process toward the more prominent, out-

spoken CIGs. For example, EPA evaluations are based on both technical 

and cost considerations. Their procedures, under certain circumstances, 

allow technical factors to override cost considerations. Quite 

interestingly, the technical considerations used by EPA to evaluate 

proposals are the same ones used in the selection of bidders. Because 

the procedures for evaluating contractors are the same as those for 

determining .bidders, one might expect the outcome to be biased toward 

the highest-rated CIG in bidder selection. 

Furthermore, although colloquially the term "contract" is used 

synonymously with "grant," there are technical differences between the 

two forms of subsidizing CIGs which produce interesting incentives for 

CIG behavior. Technically, a contract places the CIG in the capacity 

of acting as an agent of the government. Grant recipients, on the 

other hand, are under less direct control and, while acknowledging 

the grantor, generally they indicate that their views do not 

necessarily coincide with those of the grantor. 

With respect to the recipient CIGs, contracting would also appear 

to have lower cost than grants, since grants require sharing of funds 
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or resources on a 90%-10% or 95%-5% split. Contract awards, on the 

other hand, are not conditioned upon such resource prerequisites and 

would appear to encourage the formation of groups or coalitions in 

response to EPA contract opportunities. Contracting increases EPA 

program flexibility since sole source contracting allowed EPA to 

deal with existing CIGs as well as encourage the formation of new 

groups in response to specific program requirements. 

The propriety of EPA sole source contracting methods has been the 

b . f G 1 A . Off. · · · 31 su Ject o a enera ccounting ice investigation. The inquiry, 

initiated by Congresswoman Patricia Schroeder of Colorado, focused 

specifically on the non-competitive bidding upon which EPA had let the 

"citizen participation contracts." 

EPA contracts and other procurements are subject to the Federal 

Procurement Regulations (FPR), 32 as well as their own procurement 

1 . 33 regu ations. FPR 1-1. 301-1 states specifically that "all purchases 

and contracts, whether by formal advertising or by negotiation, shall 

be made on a competitive basis to the maximum practicable extent." 

FPR 1-1.302-l(b) provides that: 

31rnformation concerning the General Accounting Off ice investiga-
tion of EPA contracting methods was supplied by Congresswoman 
Patricia Schroeder CD-Colorado). 

3241 CFR, ch. 1. 

3341 CFR, ch. 15. 
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Irrespective of whether the procurement of supplies or services 
from sources outside the Government is to be effected by formal 
advertising or by negotiation, competitive proposals .•. shall 
be solicited from all such qualified sources as are deemed 
necessary by the contracting officer to assure such full and 
free competition as is consistent with the procurement of types 
of supplies and services necessary to meet the requirements of 
the agency concerned. 

In the past, the Government Accounting Office has recognized non-

. . d h . . . . 34 competitive awar s as proper w en an item or service is unique; 

where time is of the essence and only one known source can meet the 
35 government's needs within the required time frame; where it is 

necessary that the desired item, manufactured by one source be compatible 

d . h bl . h . . . 36 h d . an interc angea e wit existing equipment; or w ere ata is un-
37 available for competitive procurement. 

EPA defended its non-competitive procurement procedures on the 

basis of the nature of the information to be disseminated. Specifically, 

EPA made its case along the following lines. EPA maintained that non-

competitive bidding was justified, with the exception of one contract 

made to a public relations firm in New York City, on "the basis that 

the services would be performed by nonprofit, tax exempt, volunteer 

34B-175953, July 21, 1972. 
35 52 Comp. Gen. 987 (1973). 

36B-152158, Nov. 18, 1963. 

37B-161031, June 1, 1967. 
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citizens' organizations, each having an objective to work for clean air 

through education. 1138 Furthermore, EPA maintained that the organiza-

tions which had been selected represented an "ideal cross-section of 

the communities involved to publicize the clean air educational 

program. 1139 

Additional criteria advanced by EPA were that the majority of 

their efforts were to be performed on a volunteer basis by community 

leaders, university personnel, civil servants, state legislators, 

businessmen and representatives of area environmental and civic 

organizations. Finally, EPA's plethora of citizens' group attributes 

was completed with the following: "rapport and understanding of state 

and local Government, key memberships, respected position, community 

support, and a coalition approach." 

Implications 

Criticism may be leveled at EPA contracting methods along different 

lines. First, although Breathers' Lobby was considered controversial, 

it may be more easily justified than later public education and in-

formational programs on the basis of the type of information dis-

eminated. 

38 Press Release, August 8, 1974, Congresswoman Patricia Schroeder 
(D-Colorado). 

39B-166506, Comp. Gen., July 26, 1974. 
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On the assumption that constituency support for stringent air 

quality standards had failed to emerge because of a lack of information 

concerning the benefits of improved air quality, Breathers' Lobby 

is easier to justify since the information was of a non-technical 

nature. In phase II and III contracts conducted under the 1970 

amendments, however, CIGs were solicited to address highly technical 

questions concerning implementation and transportation control 

strategies. 

EPA also had less incentive to rely on constitutency support 

since the 1970 amendments provided in section 110 for EPA to promul-

gate explicit guidelines concerning the content of implementation 

plans. Greater legal authority was granted EPA to correct deficiencies 

in the state implementation plans. While the hearings in phase I 

dealt with air quality information which could be clearly summarized 

in criteria documents, the state implementation plans and later the 

transportation control plans dealt with the technical means and in 

some cases the social changes necessary for implementing air quality 

goals, the effects which could not be readily summarized. 

Because the nature of the problem requires a technical evaluation 

and CIGs are generally underfinanced and reliant upon volunteer 

efforts, it is doubtful that in all cases they could marshall the 

necessary technical expertise to arrive at an independent evaluation. 

Given the nature of the problem and the public good aspects of CIGs, 

there is the danger that many CIGs will accept information uncritically 
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from other sources--in this case EPA. For these reasons this segment 

of the EPA citizen participation program may be criticized as an 

attempt to "coopt" the services of the natural adversaries of EPA. 

The free rider problem would lead us to expect CIGs to be both 

underfinanced and short-lived since many are formed to mobilize public 

opinion around a single issue. Since their life is often closely 

tied to a single issue, there is the danger that an on-going CIG 

might be forced to enter the market in order to survive as interest 

in its original issue dwindles. An environmental CIG with good media 

relations, but inadequate current funding might be willing to under-

take an assignment for EPA merely to continue operations. Hence over 

a period of time a CIG may become dependent on EPA for funding and 

therefore find it against its best interest to voice opposition to 

EPA policies. In this way EPA contracting may lead to the cooptation 

of EPA's natural adversaries. 

The contracting procedures used by EPA support the cooptation 

thesis. Sole source contracting which allowed EPA to base selection 

on technical criteria to the exclusion of cost factors tended to 

favor the on-going CIGs with past media following. An on-going CIG 

also provides EPA with the opportunity to exploit the CIG's past 

association with a popular issue. The ability of EPA to select the 

bidders is, of course, a significant advantage if EPA were called upon 

to defend its final choice of contractors. Popularity and experience 

are also the attributes which would make opponent CIGs the most 

potentially damaging to EPA in a confrontation. 
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Finally, most small localized GIGs would be unable to undertake an 

independent evaluation of EPA proposals since most of the technical 

assistance would have to be secured on a volunteer basis. Since EPA 

contract negotiators deal directly with the GIG administrators, who are 

also the people most likely to benefit from the contract through 

provision for their salary, there is the incentive on the part of the 

GIG administrator to de-emphasize technical considerations. In 

essence, the public goods aspects of GIGs, the method of contracting, 

and the lack of technical expertise could place a GIG in the position 

of accepting EPA's position carte blanche in order to maintain 

operations. 



CHAPTER V 

CIGs IN THE COURTS: 

THE ISSUES OF STANDING AND FEE SHIFTING 

Environmentalist CIGs have achieved increasing importance in the 

quasi-legislation and quasi-administration of environmental regulations 

through the courts. As an alternative forum for airing environmenta-

list issues, courts have played the role of "overseer" of EPA actions 

and arbiter in the continuing disputes among environmentalists, 

industry, and EPA. The impact of litigation cannot, however, be 

measured solely in terms of the judicial outcome since court action 

is also an effective tool in focusing attention on environmental 

issues. In some cases publicity generated by court action or threats 

of court action may lead to favorable responses on the part of 

legislators, bureaucrats, and administrators. 1 

Current legislation and judicial interpretation of environmental 

law has been characterized by a change in property rights. No longer 

is the factory assumed to have the right to pollute the air and water 

where technology to control emissions is non-existent. Courts and 

legislatures now emphasize the right of the public to have clean air 

and water and a healthful environment. The legislative and judicial 

1wall Street Journal, May 26, 1970, at 1, col. 1. See case study 
"Smog Holiday" in Chapter VI at 222-227 infra. 
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vehicles by which the new emphasis has been effectuated in the courts 

are the subject of this chapter. 

Chapter V is a continuation of the survey of institutions which 

have affected the efficacy of environmental CIG instrumentalities. 

It is divided into two sections: "judge-made law" and the impact of 

"judge-made law" on the quasi-administrative CIG delineated in the 

Clean Air Act. Initially, we consider the erosion of agency dis-

cretion by the courts. We next focus on the changes in property 

rights and hence incentives through liberalization of standing and 

the development of fee shifting in the courts. Both standing and fee 

shifting have roots in the problem of determining judicial review 

for a subset of injuries, the parties to which are not protected by 

connnon law remedies or with redress explicitly covered by statute. 

Standing refers to the ability of a plaintiff to show that an 

action has invaded a legally recognizable right and that he is a proper 

party to bring suit. Fee shifting, on the other hand, refers to the 

non-punitive reimbursement of legal expenses which include attorneys' 

fees to plaintiffs who are adjudged to vindicate a strong Congressional 

policy. Such parties have come to be called private attorneys 

general. Fee awards have been advanced as a necessary equity con-

sideration to encourage public participation in the enforcement of 

environmental regulations since the redress available to environmenta-

list CIGs does not give rise to apportionable damages from which 

litigation expenses may be paid. 
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After presenting a general overview of the impact of these two 

examples of "judge-made law" on the efficacy of CIG litigation, the 

Clean Air Act provisions will be considered which have circumscribed 

the scope of judicial review available to quasi-administrative CIGs. 

This final section looks at the implications of the Clean Air Act 

provisions granting universal standing and fee shifting in the light 

of the current judiciary. 

The Erosion of Administrative Agency Discretion 

Although Congressional action has been a significant force in 

the expansion of the sphere of CIG influence, legislation alone 

does not explain the success of CIGs even in laws with explicit pro-

visions for citizen participation. Clearly, the recent success of 

CIGs in the shaping of environmental regulations through the courts 

must rest, at least in part, upon factors internal to the judicial 

system which have made the courts more accessible to CIGs. 

Changes in key judicial constructs have significantly affected 

the ability of CIGs to intervene in the administrative process. The 

term "judicial construct" refers not to the subset of "judge-made law" 

construed from statutes, but rather those conventions established in the 

courts and sanctioned through judicial precedent. Standing and fee 

shifting are examples of judicial constructs which have been subject 

to a substantial reinterpretation favorable to environmental CIGs. 

While environmental CIGs bringing certain types of court action 

have been among the beneficiaries of liberalization of the law of 
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standing and the development of fee shifting, it may be argued that 

the judicial decisions rendered in key environmental cases should not 

be construed to reflect an increased environmental awareness on the 

part of the judiciary. Quite possibly the success of CIGs in the 

courts may represent the sanctioning of an expansionary judiciary 

as much as it does the validation of the environmental concerns 

espoused by CIGs. 

The impact of the expansion of judicial review of administrative 

procedures through liberal application of both judicial and statutory 

provisions has been to increase the probability of substantive impact 

of the courts on the implementation of environmental regulation. In 

addition, statutory and interpretative fee shifting provide financial 

incentives for CIGs acting as private attorneys general to initiate 

court action, and in this way, also increase the probability that 

important substantive questions will be at the discretion of the courts. 

The development of the doctrine of standing and the private 

attorneys general theory as a derivative concept has focused on the 

person seeking judicial review rather than upon the merits of his case. 

Standing has been subject to confusion with questions of what adminis-

trative actions (or inactions) the courts will review and what the 

scope of review will be. By relaxing personal injury requisites con-

cerning directness, the judiciary has expanded its sphere of influence 

over administrative agencies, and as a by-product increased the access 

of CIGs to the courts. The impact of liberalized standing has been to 

place certain questions, which were formerly the purview of administrative 
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rule-making, before the courts. In this way the expansion of judicial 

review has led to a concomitant erosion of the discretion of adminis-

trative agencies. 

While liberalization of standing has expanded the scope of 

judicial review available to CIGs through the courts and administrative 

proceedings, it represents but one liberalization of the judicial and 

statutory barriers insulating agency action from scrutiny. The erosion 

of agency discretion through judicial supervision of the quasi-

legislative and quasi-judicial powers of administrative agencies has 

proceeded along several lines. 

Although nominally focusing judicial scrutiny on such matters as 

the documentation and articulation of administrative decisions, the 

judiciary has used procedural compliance as a means of questioning 

the basis of statutory authority. By dismantling obstacles to judicial 

review such as sovereign immunity, exclusions under the Administrative 

Procedure Act, 2 and judicial constructs such as ripeness, the courts 

have generated internally the vehicles for extending their own reach. 

This expansion of the judiciary has, in turn, carried with it the 

subsequent revision of the rule-making capacity of administrative 

agencies. 

While sovereign inununity allows federal and state governments to be 

sued only when they have consented, the courts have been liberal in-

2 5 u.s.c. § 701 (1946). 
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finding federal consent either by virtue of the Federal Tort Claims 
3 Act or other statutes such as the Administrative Procedure Act. 

Moreover, no innnunity is accorded for illegal acts or those performed 

without proper authority. 

Agency action is subject to judicial review except when pre-

eluded by statute under section 70l(a)(l) or "connnitted to agency 

discretion by law" under section 70l(a)(2) of the Administrative 

4 Procedure Act. Along with the relevant statute with which the 
5 plaintiff alleges the agency failed to comply, the Administrative 

Procedure Act sanction most often cited for review in environmental 

6 litigation is section 70l(a)(2). 

In review of agency action the courts have given narrow con-

struction to the phrase "connnitted to agency discretion by law." 

In Citizens to Preserve Overton Park v. Volpe and in Sierra Club v. 

Hardin, the court narrowed the application of this exclusion and in 

so doing changed the standard for review of agency action from 
7 

"substantial evidence" to "substantial inquiry." 

3 Federal Tort Claims Act, 28 U.S.C.A. 2671 et. seq. 
4 See note 2 supra. 

5citizens to Preserve Overton Park, Inc. v. Volpe, (D.C. S.N.Y.) 
1 ERC 1096 . ..!!:.Y_ v. Velde, 321 F. Supp. 1088 (E.D. Va. 1971); Upper 
Pecos Ass'n v. Stans, 328 F. Supp. (D.N.M. 1971), 2 ERC 1614. 

; ~ .... ' 

6sierra Club v. Hardin, 325 F. Supp. 99, (D. Alas. 1971); 
Environmental Defense Fund v. Hardin, 428 F. 2d 1093, (D.C. Cir. 1970). 

7 See note 6 supra. 
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The courts have also shown less patience with restraints forcing 

a plaintiff to first exhaust his administrative remedies, 8 and those 

asserting that only final actions are ripe for review. Ripeness is 

often argued in terms of whether the challenging party has standing 

to sue at a given stage of Governmental action. 

The impact of relaxing the directness of injury requisite for 
9 standing in Flast v. Cohen in 1968, instituting the zone of interest 

doctrine in Association of Data Processing Service Organizations, Inc. 
10 v. Camp in 1970, and finalizing the pure private attorneys general 

theory in U.S. v. SCRAP11 in 1973 has been to expand the courts' sphere 

of influence to include the action of administrative agencies. The 

activist role of the federal courts is well-stated in Environmental 

Defense Fund v. Ruckelshaus by Judge David Bazelon of the District of 

Columbia Circuit Court of Appeals, a circuit noted for its liberal 

stance: 

We stand on the threshold of a new era in the history of the 
long and fruitful collaboration of administrative agencies and 
reviewing courts. For many years, courts have treated adminis-
trative policy decisions with great deference, confining 
judicial attention primarily to matters of procedure. On 

8sierra Club v. Hardin, note 6 supra; 
Preserved v. Atomic Energy Commission, 433 
Lloyd Harbor Study Group, Inc. v. Seaborg, 
(E.D.N.Y. 1971) 2 ERC 1355. 

9 392 U.S . 83 (1968). 

l0397 U.S. 150 (1970). 

Thermal Ecology Must Be 
F. 2d 524 (D.C. Cir. 1970); 
----- F. Supp. 

11412 U.S. 669 (1973). See also Chapter I note 8 supra. 
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matters of substance, the courts regularly upheld agency 
action, with a nod in the direction of the "substantial 
evidence" test, and bow to the mysteries of administrative 
expertise. 

Courts are increasingly asked to review administrative action 
that touches on fundamental personal interests in life, health, 
and liberty. These interests have always had a special claim 
to judicial protection in comparison with the economic interests 
in a rate-making or licensing proceeding.12 

Recent Supreme Court decisions appear to indicate a change in 

direction toward a more passive role for the courts. While giving 

some deference to halting the "litigation explosion" and the "avalanche 

of appeals" in the federal courts, the Court's view is that social 

change should come from legislators, not judges. 13 The tendency 

toward strict construction as opposed to legal realism is apparent 

in decisions handed down by the Court as well as in the Court's 

refusal to advance into the "gray areas" of busing and quotas in 

education. In this way judicial restraint is intended to push 

decision-making responsibilities concerning changes in property rights 

back into the hands of the legislative branch, on the premise that 

although Congress may not function perfectly, its members, unlike the 

Supreme Court Justices, must stand for re-election. The Court's 

judicial conservatism combined with the caseload factor has produced 

12Environmental Defense Fund v. Rtickelshaus, 439 F. 2d 584 
(D.C.Cir. 1971). For a discussion of Bazelon's role in the liberalization 
of standing see Gardner and Greenberger, Judicial Review of Adminis-
trative Action and Responsible Government, 63 Geo. L. J. 7 (1974). 

13Green, Wayne R., A Pro-Business Tilt in the Courts?, Wall 
Street Journal, June 10, 1975, at 20, col. 2. 
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decisions which have led to understandable pessimism among environmenta-

lists, shareholders, consumers, and other groups desiring to air 

grievances in the courts. 

Two decisions which have made it more expensive to bring class 

action suits have important implications for the environmentalist 

CIG. 14 These lawsuits were conceived as a low cost method of organizing 

a large number of consumers each suffering small loses. In a 1973 

decision the Court ruled that each individual class member must show 

damages of at least $10,000 in order to bring the case in U.S. District 

15 Court. The biggest blow came in 1974 when the Court ruled that a 

person who brings such action must notify all class members about the 

suit, so they can decide whether they want to participate. 16 Also of 

interest to environmentalist CIGs, most recently, the Court restricted 

the courts' discretion to award legal fees in the absence of statutory 

h . . 17 aut orization. 

The decision barring court-awarded legal fees in the absence of 

statutory provision is a paradigm of how the Supreme Court has changed 

direction and is moving away from law-making and towards law-interpreting. 

The distinction between the quasi-legislative and judicial function, 

of course, involves a fine-line appraisal, which few commentators are 

14Id. 

15zahn v. International Paper, (U.S. Dec. 17, 1973), 4 ELR 20100. 

16 See note 13 supra. 

17Alyeska Pipeline Service Co. v. The Wilderness Society et al., 
43 U.S.L.W. 5461 (1975). 
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capable of making. In recent years there have been a number of decisions 

upholding fee awards to plaintiffs acting in the capacity of private 

attorneys general. The Supreme Court has recently, however, reversed 

a lower court's decision to award fees in the Trans-Alaska Pipeline 

Case, holding that if such an exception is to be created, it should 

18 be created, not by the courts, but by a statute. 

I. STANDING 

Customarily discussed in terms of "standing," the question of who 

may challenge administrative action in the federal courts has proven 

to be the most difficult procedural question faced by environmental 

CIGs. 

The first, and perhaps the greatest, hurdle in a suit with the 
federal government is the motion to dismiss for lack of juris-
diction. Because the government puts so much of its litigation 
effort into such motions, he who defeats one may consider him-
self to have won a major victory. In fact, establishing the 
right of the citizen to sue to protect the environment by de-
fea ting such motions is of the first prior ity. Precedents in 
the field are to be sought after.19 

Having developed through the courts as a rule of "self-restraint" to 

limit the jurisdiction of the federal courts, standing may be traced 

to the decision to adjudicate complaints against administrative agencies 

in the established court system rather than through a special judicial 

system as is the practice in many other nations. Coupled with sovereign 

19Note, Project Rulison Brief, 55 Corn. L. Rev. 761 (197) quoting 
James W. Moorman, Outline for the Practicing Environmental Lawyer, 
Presented to the Conf erence on Law and Environment, September 11-12, 
1969, Warrenton, Virginia. 
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immunity, the reluctance to establish a separate channel for review of 

administrative actions resulted in a procedure which failed to provide 

b 1 . h . d. . 1 . 20 an a so ute rig t to JU icia review. 

The federal law of standing is derived from the language of 

Article III of the U.S. Constitution, which limits federal jurisdiction 

to "cases and controversies. 1121 Standing has been treated as a part 

of the question of justiciability, or whether the action is proper for 

examination in the courts. The concept of "justiciability" has been 

interpreted to include the elements of mootness, political questions 

and ripeness, as well as standing. In implementation the doctrine of 

standing has become a blend of indistinguishable constitutional re-

. d 1° 'd . 22 quirements an po icy consi erations. Collectively, these concepts 

have frequently been used by the courts to thwart public participation 

23 in the judicial process. 

The historical development of the law of standing as it relates 

to the institutional CIG is best understood by focusing on the removal 

of legal obstructions to judicial and administrative review by CIGs. 

As an interpretative judicial concept the development of standing falls 

into six periods, each of which will be considered in the light of its 

particular significance to CIGs. 

20see A. Dicey, Introduction to the Study of Law of the Con-
stitution, Chapter 12 (1965). 

21 U.S. Const. Art. III, § 2. 

22McCann, Standing: Who Speaks for the Environment, 32 Mont. L. 
Rev. 130, 131 (1971). 

23van Horne, Citizens Organizations Intervening in Federal Adminis-
trative Proceedings: The Lingering Issue of Standing, 51 Bost. U.L. 
Rev. 403, 411 (1971). 
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The Abandonment of the "Legal Rights" Theory 

The traditional principles, called the "legal interest" or "legal 

rights" theory upon which standing developed prior to 1970 may be 

summarized in the following points: 24 

a. personal stake in the controversy as to assure the court of a 
truly adversary presentation capable of judicial resolution.25 

b. suffering invasion of some legally protected right of interest.26 

c. injury must be distinguishable from that of the general public.27 

The classic statement of the "legal rights" theory is Tennessee 

Electric Power Co. v. TVA. 28 Here the court stated the requisite 

24For a detailed discussion of the issue of standing see generally, 
Recent Decision, 40 Brooklyn L. Rev. 421 (1973); Van Horne, Citizen 
Organizations Intervening in Federal Administrative Proceedings: The 
Lingering Issue of Standing, 51 Bost. U. L. Rev. 403 (1971); Jaffe, 
Standing Again, 84 Harv. L. Rev. 633 (1971); Davis, The liberalized 
Law of Standing, 37 U. Chi. L. Rev. 450 (1970). 

25 Tennessee Electric Power Co. v. TVA, 306 U.S. 118 (1939). 

26see e.g., Jenkins v. McKeithen, 395 U.S. 411, 423 (1969); 
Hardin v. Kentucky Util. Co., 390 U.S. 1, 5-6 (1968); Perkins v. 
Lukens Steel Co., 310 U.S. 113 (1940); Tennessee Electric Power Co. v. 
TVA, 306 U.S. 118, 137-38 (1939); Associated Industries v. Ickes, 134 
~2d 694, 700 (2d Cir. 1942), vacated as moot, 320 U.S. 777 (1943). 
Under the federal Administrative Procedure Act (5 USC. § 702, 1970). "[A] 
person who suffers a legal wrong or is adversely affected or aggrieved 
by an agency action is entitled to judicial review thereof." Standing 
is also granted when statutes specifically provide standing to anyone 
"aggrieved or adversely affected" by the action of a government agency. 

27Perkins v. Lukens Steel Co. 310 U.S. 113 (1940). 

28306 U.S. 118 (1939). 



130 

claim for standing as the "right invaded is a legal right--one of 

property, one arising out of contract, one protected against tortious 

. . f d d h. h f . · 1 1129 invasion, or oun e on a statute w ic con ers a privi ege. If 

the plaintiff could show injury-in-fact but could not demonstrate an 

invasion of one of the listed rights, then he was held to lack 

standing to bring suit for review. 

The impact of the "legal rights" theory was to preclude judicial 

review of certain governmental actions influencing the general public 

irrespective of the actual injury which might arise from such action. 

Damages suffered by the plaintiff in such cases were considered 

damnum absque injuria, which means "loss, hurt, or harm without injury 

in the legal sense, that is, without such breach of duty as is 

redressible by an action; a loss which does not give rise to an action 

f d i h . . t .. 30 or amages aga nst t e person causing i • 

The preclusion of public intervention which resulted from the 

early federal law of standing is given definitive expression in Perkins 

v. Lukens Steel. 31 Standing was denied on the grounds that the right 

to bid for government contracts was not a "private right" and that the 

plaintiffs had failed to show an "injury or threat to a particular 

right of their own as distinct from the public's interest in the 

administration of the law. 1132 

29 rd. at 137-38. 

30Black' s Law Dictionary (4th Edition Revised, 1968). 

31310 U.S. 113 (1940). 
32 . 

Id. at 125. 
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The apparent exclusion of standing for those not lacking a direct 

nexus as an original party, or not directly subject to agency action 

through statute, was circumvented for a time by the emergence of the 

theory of "public interest parties." As an alternative construction, 

"public interest parties" was based on a statutory-aid-to-standing 

rationale which emphasized economic injury in the absence of an in-

fringement of a legally protected right. In FCC v. Sanders Brothers 

Radio Station, the Supreme Court ruled that the license granted by the 

FCC conferred no "property rights" to be free from competition, and 

that no legal right had been violated, but granted standing on the 

basis of the intent of Congress in writing the Communications Act of 

1934. 33 

The Court interpreted the person aggrieved language of the review 

provision of the Act to provide an opportunity for a financially 

injured person to bring errors of law in the action of the Commission 

to the attention of the courts. The Court reasoned such parties 

suffering economic injury may be the only persons with sufficient 

interest to seek review and that the provision was meaningless unless 

interpreted in this light. 

Although Sanders may be credited with enlarging the class of 

people who may protest administrative action, it was of little practical 

value to CIGs for two reasons. First, the theory of "public interest 

33309 U.S. 470 (1940). 



132 

parties" still restricted standing to those parties with economic 

injury resulting from a direct relationship to an administrative 
. . 34 

action. Secondly, the doctrine advanced in Sanders was short-lived. 

It was superseded by the reinstatement of the "legal interest theory" 

advanced in Tennessee Electric which required that the plaintiff show 

that "such conduct or threatened conduct invades or will invade a 

private substantive legally protected interest of the plaintiff 

citizen. 1135 

In 1970, a major turning point in the development of standing 

36 occurred in Association of Data Processing, Inc. v. Camp. The legal 

interest theory was specifically rejected as addressing itself to 

the merits rather than to the jurisdictional question of standing. The 

legal interest test required an examination of the relationship of a 

statute to the particular issue for which standing is sought. The 

doctrine advanced in Data Processing, on the other hand, demands only a 

determination of "whether the interest sought to be protected by the 

complaint is arguably within the "zone of interests" to be protected 

or regulated by the statute or . 37 constitutional guarantee in question." 

Although the zone of interest theory appeared to relax the requisite 

34van Horne, 51 Bost. U. L. Rev. 403 at 409 (1971) and Collins, 
Selection of Administrative Intervenors: A Reappraisal of the 
Standing Dilenuna, 42 Geo. Wash. L. Rev. 991, 998 (1974). 

35306 U.S. 118 (1939). 

36397 U.S. 150 (1970). 

37 Id• 
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invasion of a legally protected interest, it still required that to 

assert the "public interest," it is necessary that a statute confer 

a right to do 38 so. 

The zone of interest test established in Data Processing has been 

subject to variation in meaning, application and usefulness. The 

doctrine has been criticized as inadequate, as having led to vagueness 

and uncertainty in its application, and as being tantamount in effect 

39 to the "legal rights" test. The ability of environmental CIGs to 

gain access to courts awaited the removal of statutory-aids-to~standing 

requirements and a less narrow construction of injury. 

Demise of the Statutory-Aid-to-Standing Rationale 

Statutory aids to provide a legal interest within a statute may 

stem (1) from the individual agency's organic act or (2) in the absence 

of a specific agency statute authorizing standing, from section 10 

of the Administrative Procedure Act. The Administrative Procedure 

Act reads in part: 

A person suffering legal wrong because of agency action, or 
adversely affected or aggrieved by agency action within the 
meaning of a relevant statute, is entitled to judicial review 
thereof. 4o 

38other cases maintaining the legal interest requirement include 
Pennsylvania R. R. Co. v. Dillon, 335 F. 2d 292 (D.C. Cir. 1964); Kansas 
City Power and Light Co. v. McKay, 225 F. 2d 924 (D.C. Cir. 1955); Young 
Americans for Freedom v. Rusk, 205 F. Supp. 603 (D.D.C.), aff'd, 303 
F. 2d 771 (D.C. Cir. 1962-).-

39 See note 47 infra. 
40 5 u.s.c. § 702 (1970). 



134 

Such_ right of review exists except where (1) statutes preclude 

review or (2) agency action is by law "committed to agency dis-

cretion. 1141 New criteria based on the statutory aid to standing concept 

d d . D . d 1 11. 42 h d d d were a vance in ata Processing an Bar ow v. Co ins; an e own 

by the Supreme Court on the same day in 1970. 

In Data Processing, the court set forth a two-pronged test for 

the determination of standing under the "person aggrieved" language 

43 of section 10 of the Administrative Procedure Act. Where there is 

no statutory preclusion to judicial review, the court held that (1) 

the plaintiff must allege "that the challenged action has caused him 

injury in fact, economic or otherwise, or (2) it must be shown that the 

interest sought to be protected by the complainant is "arguable within 

the zone of interests" to be protected or regulated by the statute or 

constitutional guarantee in question ••• That interest, at all times, 

may reflect aesthetic, conservational, recreational, as well as economic 
44 values." 

In a series of opinions subsequent to Data Processing, the federal 

courts have relegated the "zone of interest" criterion to ancillary 

status and made injury in fact the requisite doctrine. 

41 5 U.S.C. § 70l(a) (1970). 

42 397 U.S. 150 (1970) and 397 U.S. 159 (1970) respectively. 

43For the debate concerning the Administrative Procedure Act see 
K. Davis, Discretionary Justice: A Preliminary Inquiry (1969); and 
Jaffe, Discretionary Justice: A Preliminary Inquiry, 14 Vill. L. Rev. 
773 (1963), reviewing Professor Davis' book. 

44 Van Horne, 51 Bost. U. L. Rev. 403 at 412 (1971). 
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The Ninth Circuit (California) rejected the zone of interest 

test in Sierra Club v. Hickel. 45 After quoting the wording of the 

test in Data Processing, the court said: 

The significance of the language is not entirely clear. It is 
likewise not made clear in a companion case decided the same 
day and involving the same question. We submit that it does not 
establish a test separate and apart from or in addition to the 
test which the Court first looked to in (Data Processing).46 

Justices Brennan and White state in concurring opinions to 

Barlow that the zone of interest test comes very close to perpetuating 

the discredited requirement that conditioned standing on a showing 

by the plaintiff that the challenged governmental action invaded one 

of his legally protected interests. 47 They maintained that the zone 

of interest amounted to nothing more than an artificial barrier since, 

in effect, it made statutory-aid-to-standing a subordinate considera-

tion to injury in fact. 

The two justices further distinguished judicial reviewability 

from standing. "The gist of standing is whether one has the requisite 

personal stake in the outcome, which is satisfied solely by injury in 

fact. Any additional requirements of standing are unjustified and are 
48 

subjects for reviewability." The justices also warned that a premature 

45433 F. 2d 24 (9th Cir. 1970), aff 1 d 405 U.S. 1972. This case is 
used to document further developments in the law of standing. See 
notes 65-75 infra and accompanying text. 

46433 F. 2d at 31. 
47 Barlow v. Collins, 397 U.S. 159, 168 (1970). 
48 Id. at 167-75. 
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inquiry into legislative history is unnecessary, time consuming, futile, 

d f 1 . i d . 1 f . . 49 an o ten resu ting n a enia o Justice. 

Recognition of Non~Economic Interests 

It was not until 1965 that standing was accorded environmental 

CIGs to protect non-economic interests. In Scenic Hudson Preservation 

Conference v. FPC, an association of non-profit conservation organiza-

tions successfully argued that they possessed a "recreational 
50 interest" in the maintenance of the area in its natural state. 

They were granted standing as private attorneys general and as an 

"aggrieved party" under the review provisions of the Federal Powers 
51 Act. 

In resolving standing, the court stated: 

In order to insure that the Federal Power Commission will 
adequately protect the public interest in the aesthetic, con-
servational, and recreational aspects of power development, 
those who by their activities and conduct have exhibited a 
special interest in such areas, must be held to be included 
in the class of "aggrieved" parties under section 313(b). We 
hold that the Federal Power Act gives petitioners a legal 
right to protect their special interests.52 (emphasis added) 

Decisions following Scenic Hudson have sanctioned the doctrine 

that economic injury is not a requisite of standing for environmental 

CIGs. In Citizen Commission for Hudson Valley v. Volpe, standing was 

49Id. 

50354 F. 2d 608 (2d Cir. 1965). 
51 16 u.s.c. § 825 l(b) (1964). 

52354 F. 2d 608 at 616. 



137 

granted the Sierra Club and other environmental co-plaintiffs to assert 

the public interest in preservation of natural resources, scenic beauty, 

and historical landmarks. 53 In Review League v . Boyd, 54 standing was 

granted to an organization asserting only environmental interests. 

Environmentalist CIGs have also been permitted to assert interests 

distinct from the interests of their individual members. In 

Environmental Defense Fund, Inc. v. Hardin, standing was granted to 

a CIG plaintiff alleging no personal injury to members of its own 

b . . h bl. . 1 55 groups, ut an inJury to t e pu ic in genera • 

Liberalization of Injury in Fact 

Although Barlow used the term "personal stake and interest," 

neither Barlow nor Data Processing defined "injury in fact." In the 

absence of Data Processing, the law of standing could have taken a 

significantly different direction for environmental CIGs. The liberal 

construction of Scenic Hudson might have been adopted, thus according 

standing to a citizen organization because their activities and con-

duct had exhibited a "special interest" sufficient to qualify the 

plaintiffs as "aggrieved parties." 

Indeed, non-environmental cases have suggested a willingness on 

the part of the court to reject the traditional requirement that the 

plaintiff suffer a requisite degree of harm or experience a distinctive 

53425 F. 2d 97 (2d Cir.), cert. denied, 400 U.S. 949 (1970). 

5421· 0 F. 650 ( 6 ) Supp. S.D.N.Y. 19 7 • 

55428 F. 2d 1093 (D.C. Cir. 1970). 
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injury. 56 In Baker v. Carr, the court defined the question of standing 

in terms of whether the party seeking relief had "alleged such a 

personal stake in the outcome of the controversy as to assure that 

concrete adverseness existed." In Flast, Chief Justice Warren stated 

that one has sufficient adverse interest necessary for a justifiable 

case or controversy if "there is a logical nexus between the status 

asserted and the claim sought to be adjudicated. 1157 Justice Brennan 

went so far as to argue that Flast had already reduced standing 

. . . 1 d 58 requirements to constitutiona a verseness. 

The courts had, after all, liberalized the injury in fact test 

in environmental cases. In Environmental Defense Fund v. Hardin, the 

court viewed the coalition, which also consisted of the Sierra Club 

and National Audubon Society, as unwilling consumers whose indirect 

consumption of poisons containing DDT met the injury requirement. 59 

The court advanced the position that consumers of regulated products 

and services "have standing to protect the public interest in the 

proper administration of a regulated system for their benefit. 1160' 

In Citizen Corrnnission for Hudson Valley v. Volpe, the Sierra Club, 

the Village of Tarrytown, New York, and the Citizen Commission for 

Hudson Valley were granted standing as "parties aggrieved" under the 

56369 U.S. 186 (1962). 

57392 U.S. 83 (1968). 

58van Horne, 51 Bost. U. L. Rev. 403 at 409 (1971). 

59428 F. 2d 1093 (D.C. Cir. 1970). 
60 Id. at 1097. 
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61 Administrative Procedure Act rather than the statute under contention. 

Because this case advanced the position that the statute within which 

the interest is claimed need not be the same statute under which the 

administrator had acted, the statutory zone of interest requirement in 

Data Processing appears to be nothing more than an artificial barrier 

to review. 

More than a year before Data Processing, the Court of Appeals for 

the District of Columbia reversed the denial of standing to a CIG in 

Citizen Association of Georgetown v. Simonson. 62 Reasoning from Flast, 

the court maintained that "standing depends primarily upon the existence 

of a logical and adequately direct nexus between the plaintiff's 

interests and the adverse action of the opposing party or parties. 1163 

As developed so far, the posture taken by various circuits does 

not appear adverse to granting standing to CIGs. More importantly, 

court decisions have tended to indicate that the critical problem is 

not whether the "public interest" is to be represented, but rather 

who is to be granted standing to do so. Some additional points have 

also emerged. First, certain statutes have been construed to create 

enforceable non-economic rights. 64 Second, the Administrative Procedure 

61425 F. 2d 97 (2d Cir. 1970). 

62403 F. 2d 175 (D.C. Cir. 1968). 
63 Id. at 177. 
64 Statutes that have been held to createenforceable public rights 

include, e.g., The Federal Power Act, in Citizens for Allegon County, 
Inc. v. F.P.C., 414 F. 2d 1125 (D.C. Vir. 1969); The 1964 Wilderness Act, 
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Act has been construed to provide judicial authority to a federal court 

to review agency action, even though the agency's enabling legislation 

1 k 1 . . . . f ' d' . 1 . 65 G' h f ac s exp icit provision or JU icia review. iven t e tenor o 

the judiciary toward a circumscription of agency discretion, the question 

appears to be phrased in terms of "what are the characteristics of a 

qualified representative of the public interest"? 

Any optimism that the development of the law of standing might 

proceed in an orderly fashion was shaken in Sierra Club v. Hickel in 

1970. 66 The Ninth Circuit's denial of standing to the Sierra Club 

was a blow to environmentalist CIGs. In refusing to grant an injunction 

to prevent the development of the Mineral King Valley under the 

16 U.S.C. § 1131 in Parker v. U.S., 309 F. Supp. 593 (D. Colo. 1970); 
The Federal-Aid Highway Act of 1956, Section 116c, 70 Stat. 385, 23 
U.S.C. § 128 in Nashville I-40 Steering Committee v. Ellington, 387 
F. 2d 179 (6th Cir., 1967); Food and Agriculture Act of 1965, 7 U.S.C. 
§ 144(d)(l0) and the Anti-Assignment Act, 31 U.S.C. § 203 in Barlow 
v. Collins; Securities and Exchange Act, 15 U.S.C. § 80 a-42(a) in 
Na tional Ass'n of Security Dealers v. S.E.C., and in J. I Case Co. v. 
Barak, 377 U.S. 426 (1964); the Federal Insecticide, Fungicide, and 
Rodenticide Act, 7 U.S.C. § 135b (1964) in Environmental Defense Fund 
v. Hardin; The Anadromous Fish Act in Udall v. FPC, 387 U.S. 428 (1967); 
The Federal Communications Act; The Rivers and Harbors Act of 1899; the 
Interstate Commerce Act, 49 Stat. 550, 49 U.S.C. § 305(g) in American 
Trucking Ass'n Inc. v. U.S., 364 U.S. 1 (1960). 

65citizens Committee for Hudson Valley v. Volpe, "There can be no 
question at this late date that Congress intended by the Administrative 
Procedure Act to assure comprehensive review of a 'broad spectrum of 
administrative actions,' including those made reviewable by specific 
statutes without adequate review provisions as well as those for which no 
review is available under any other statute." See Abbot Laboratories v. 
Gardner; National Ass'n of Security Dealers v. SEC; Road Review League, 
Town of Bedford v. Boyd; Powelton Civic Home Owners v. HUD; Envirorunental 
Defense Fund v. U.S-:-De°p't of Health Education & Welfare;-428 F. 2d 
1083, 1086 (D.C. Cir. 1970); S. Rep. No. 752, 79th Cong., 1st Sess., 26 
(1945); H.R. Rep. No. 1980, 79th Cong. 2d. Sess., 41 (1946); Note, 
Federal Regulations of Air Transporta tion and Environmental Impact, 35 
Univ. of Chi. L. Rev. 317. 

66sierra Club v. Hickel, 433 F. 2d 24 (9th Cir. 1970). 
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licensing decision of the Department of the Interior, the court ruled 

that the Sierra Club did not have sufficient interest in the proposed 

development to qualify as an injured party. The court held that section 

10 of the Administrative Procedure Act does not broaden standing 67 and 

critically examined the cases upon which the Sierra Club had based their 

arguments for standing. 

In Scenic Hudson v. FPC, the court pointed out that local plaintiffs 

unlike the Sierra Club had organized and joined to sue, and also that 

the FPC granted judicial review. 68 Road Review League, Town of Bedford 

v. Boyd, and Powelton Civic Homeowners v. HUD, were also cases brought 

by plaintiffs directly affected by the challenged action. 69 The court 

noted Data Processing as a case in which the plaintiff had injury in 
70 fact, even with the zone of interest language. The court further 

disagreed with the Second Circuit's grant of standing to the Sierra 

Club as private attorneys general in Citizens Cormnission for Hudson 

Valley v. Volpe. "We find no indication in any federal statute that 

Congress has 'conferred' on the Sierra Club or any group like it, 

authority to bring suits to challenge official action. 1171 Finally, 

the court required that there exist: 

67Id. at 32. 

68Id. at 30. 

69270 F. Supp. 650 (S.D.N.Y. 1967) and 284 F. Supp. 809 (1968) 
respectively. 

70sierra Club v. Rickel, 433 F. 2d 24, 31 (9th Cir. 1970). 

7143"3 F. 2d 24 at 33. 
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••• an element of legal wrong being inflicted upon (the 
plaintiff) or that (the plaintiff) be adversely affected by 
agency action or aggrieved within the meaning of a relevant 
statute. 

It is this element which appellee fails to sufficiently allege 
. . . it does not allege that it is aggrieved or that it is 
adversely affected.72 

The case was appealed to the Supreme Court as a test case to 

secure a permanent victory for all groups and organizations willing to 
73 assume the duties of private attorneys general. The Court held that 

the appellant had made no attempt to allege a tangible injury of 

interests, but merely claimed a "special interest" by reason of its 

long standing role in conservation and protection of natural resources. 

The Court rejected their claims and defined the injury in fact test of 

Data Processing as requiring that the "party seeking review be himself 

among the injured. 1174 The Court further maintained that this sort of 

specific injury could only be asserted by those who "use" the affected 

area and not by those who entertain a general concern. 75 The lower 

court was criticized for having suggested that "an organization interested 

in the problem of environmental or consumer protection" was sufficient 

to confer standing. 

72431 F. 2d 24 at 32. 

73s· Cl b M ierra u v. orton, 405 U.S. 727 (1972). 

74Id. at 735. 

75Id. at 739 and n. 14. . The Sierra Club. decision has been viewed 
as a judicial lesson in how not to frame a complaint. In SCRAP v. U.S., 
the plaintiffs were perinitted to amend their complaint to conform with 
the Sierra Club decision. 
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Judicial Recognition of Private Enforcement 

The theory of "public interest parties" advanced in Sanders 

became the foundation for limited restructuring of the law of standing 

in Scripps-Howard Radio, Inc. v. FCC in 1942. 76 The rationale for 

granting standing in this case was that "these private litigants have 

d • 1 . • f h bl• • II 77 stan ing on y as representatives o t e pu ic interest. The term 

"private attorneys general" was coined a year later in Associated 

Industries, in which the judge advanced the position that Congress 

possesses the authority to confer upon any non-official person or 

group the right to bring suit against the goverrunent, even if the 

1 . . d. h bl. . 78 so e purpose is to vin icate t e pu ic interest. 

As initially conceived, the "private attorney general" was a 

constitutionally authorized official or non-official person acting to 

. d. h bl. . 79 vin icate t e pu ic interest. The private attorneys general was 

conceived to represent the public in actions for which (1) individual 

damages are difficult to measure and hence apportion in large scale 

action and (2) when jurisdictional problems result in prohibitive 

transaction costs for individual private litigants. With respect to 

environmental litigation, the action brought by private attorneys 

general generally falls under the rubric of a government official 

76316 U.S. 4 (1942). 

77 rd. 

78134 F. 2d 694 . (2d Cir.), vacated as moot, 320 U.S. 707 (1945). 

79Id. 
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acting in violation of his statutory authority either through action 

or inaction. 

Superficially, this rationale would appear to permit CIGs to bring 

suits even in the absence of an actual justiciable controversy, pro-

vided a statutory basis for such private action exists. The courts, 

however, retreated from this interpretation by requiring public interest 

parties to have economic injury sufficient to meet the constitutional 

requirements for a "case or controversy." In 1972, the Supreme Court 

denied standing in Sierra Club v. Morton, although noting that the 

Sierra Club's attempt to assert the status of a "private attorneys 

general" could be traced to the dictum in Scripps-Howard concerning the 

public interest representatives. The Supreme Court further emphasized 

that Scripps-Howard, unlike Sierra Club, was "aggrieved" by reason of 

h . 1 . . . 80 t e potentia economic inJury. The Court denied standing to Sierra 

Club because they had failed to meet the economic injury requirement 

of Data Processing. 

Rejuvenation of Private Attorneys General 

In U.S. v. SCRAP, environmentalist CIGs were encouraged by the 

Supreme Court's treatment of standing that the pure private attorneys 

1 h b . d 81 B " . genera t eory may soon e recognize • y pure private attorneys 

80405 U.S. 727 (1972). See also Collins, Selection of Administra-
tive Intervenors: A Reappraisal of the Standing Dilemna, 42 Geo. Wash. 
L. Rev. 991, 998 {1974). 

81 412 U.S. 669 (1973). 
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general" we refer to the legal right, unrestricted by injury or statutory 

authority, of a person or organization wishing to vindicate a public 

policy by challenging administrative action. "The right to act as a 

private attorneys general in the purest sense means only that the 

petitioner demonstrate a genuine and legitimate interest in the outcome 

of the issue at bar. 1182 

In SCRAP, three law students of George Washington University 

National Law 9enter were granted permission to seek review of a 

decision of the ICC involving the impact on the environment of an 

increase in freight rates. On appeal, the U.S. Supreme Court rendered 

a mixed decision: (1) held (5-3) that an environmental organization 

which alleges that illegal federal agency action would directly harm 

its members' aesthetic and recreational interests has standing to sue 

as a party "adversely affected or aggrieved by agency action" under 

section 10 of the Administrative Procedure Act; and (2) held (6-2) that the 

district court lacked jurisdiction to enjoin the exercise of the ICC's 

suspension power despite alleged noncompliance with NEPA's procedural 

requirements. The Court recognized that "the injuries alleged were 

tenuous, uncertain, and virtually impossible to proof": 

Here the Court was asked to follow a far more attenuated line 
of causation to the eventual injury of which appellees complained 
--a general rate increase would allegedly cause increased use 

82see Collins, 42 Geo. Wash. L. Rev. 991, 1004 and n. 88 
(1974). 
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of nonrecyclable commodities as compared to recyclable goods, 
thus resulting in • • • more refuse that might be discarded 
in national parks in the Washington area. The railroads protest 
that the appellees could never prove that a general increase in 
rates would have this effect, and they contend that these 
allegations were a ploy to avoid the need to show some injury 
in fact. 83 

In upholding the right of these students to bring and maintain the 

action the Court noted: 

In interpreting injury in fact we made it clear that standing 
was not confined to those who could show "economic hann" • . • 
Nor, we said, could the fact that many persons shared the same 
injury be sufficient reason to disqualify from seeking review 
of an agency's action any person who had in fact suffered 
inJury • • . (We) have already made it clear that standing is not 
to be denied simply because many people suffer from the same 
injury • . • (This) would mean that the most injurious and 
widespread Government actions could be questioned by nobody. 
We cannot accept that conclusion.84 

The Court also noted here, as in Sierra Club v. Morton, that it was 

unnecessary to apply the zone of interest test of Data Processing 

since it was "undisputed" that SCRAP's environmental interest for which 

protection was sought was within the interests protected by NEPA. 85 

Although not explicitly recognized in the majority opinion, the 

implications of the decision approach the pure private attorneys general 

concept. In the dissent, Justice White stated "we are well on our way 

to permitting citizens at large to litigate any decision of the 

Government which falls in an area of interest to them and with which 

83 412 U.S. at 688. 

84 rd. at 686-88. 

8542 U.S.C. § 433Z(c); 412 U.S. at 686, n. 13. 
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they disagree. 1186 The dissent went so far as to label SCRAP's alleged 

· · · " t 1 t• d insubstanti·a1 i·n fact. 1187 inJuries as remo e, specu a ive, an 

The implications of the majority opinion suggests that, at least 

with respect to environmental issues, the Court is willing to confer 

standing upon citizen organizations challenging administrative actions 

under certain circumstances, standing is implied where an economic 

injury is absent, where alleged injury is not unique to the petitioner, 

and even where the alleged injury has only faint and uncertain impact 

upon the petitioner. 

II. FEE SHIFTING 

Envirorunentalists have argued the necessity of fee awards as an 

. i f h . f f . 1 1 . 88 incent ve or t e private en orcement o environmenta regu ations. 

Financing environmental litigation is considered by many to be a problem 

due to the non-punitive nature of relief sought by envirorunentalists, 

that is, declaratory judgement, injunction, or mandamus. They maintain 

that a socially optimal quantity of environmental litigation will not 

be forthcoming because the types of redress available to CIGs do not 

give rise to a monetary judgement from which attorneys and expert 

witnesses may be reimbursed. Since environmental litigation is premised 

on behalf of the general public, the benefits to an individual would 

86412 U.S. at 723 (dissenting opinion). 

87Id. 

88see generally, Note, Awarding Attorney's and Expert Witness Fees 
in Environmental Litigation, 58 Corn. L. Rev. 1222 (1973). 
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be difficult to assess and there would be incentives to free ride. 89 

This section develops fee shifting through interpretive case law in 

order to complete the survey of issues necessary to assess key provisions 

of the Clean Air Act. 

Environmental litigation describes a multitude of actions which 

may be founded upon constitutional claims, statutory law, or the common 

law. Claims of constitutional right to a healthful environment have 

been based on the fifth, ninth, tenth, and fourteenth amendments. 90 

Closely aligned with constitutional doctrine is the "public trust" 

theory which asserts that the lands of this country are held in trust 

for the public. It has been used frequently as the basis for litigation 

to prevent governmental agencies from selling lands deeded in their 

name for uses which are considered by environmentalists to be incompat-

0 bl . h h . . f h . 91 i e wit t eir conception o t e environment. 

A .d f . f. . 92 . 1 . si e rom speci ic statutory protection, environmenta aims may 

also be furthered through actions premised on federal anti-trust laws 

897A c. Wright and A. Miller, § 1782 at 113 "The concept of large-
scale environmental destruction suggests an injury suffered by the public 
as a whole and not an injury severable into a myriad of small claims. 
Moreover, environmental injury to an individual may be nearly impossible 
to assess in realistic economic terms." 

90see Roberts, The Right to a Decent Environment; E = MC2: Environ-
ment Equals Man Times Courts Redoubling Their Efforts, 55 Corn. L. Rev. 
674 (1970) and Sive, The Environment--Is It Protected by the Bill of 
Rights?, Civil Liberties, at 3 (April 1970). 

91see Sax, The Public Trust Doctrine in Natural Resource Law: 
Effective Judicial Intervention, 68 Mich. L. Rev. 471 (1970). 

92For consumer protection see generally, Countryman, The Lawyers 
in Modern Society, pt. VI, at 81-126 (1962); in the area of civil rights 
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and qui tam statutory provisions. The Sherman Anti-Trust Act and 

Clayton Act provided the basis for a series of suits brought against 

auto manufacturers in 1970. 93 The informer in a qui tam action brings 

a civil action to collect his prescribed portion of a fine assessable 

against a violator of the criminal statute authorizing the suit. 94 

The distinction between the "public interest" and "private injury" 

environmental cases may be clarified on the type of redress available 

to the litigants. "Public interest" environmental litigation premises 

action on the advancement of conservation goals on the behalf of the 

general public. It has developed under the rubrics of zoning, land 

use, oil and gas law, mineral law, and condemnation. 95 The "personal 

injury" environmental litigants generally seek damages under tort 

see Emergency School Aid Act, 20 U.S.C.A. § 1601-19 (supp. 1973) and 
Note, Civil Actions for Damages Under the Federal Civil Rights Statutes, 
45 Texas L. Rev. 1015 at 1035 (1967); for air and water pollution see 
Federal Water Pollution Control Act of 1972, 33 U.S.C.A. § 1365 (Supp. 
7473);Marine Protection, Research, and Sanctuaries Act of 1972, 33 
U.S.C.A. § 1415 (Supp. 1973); Clean Air Act of 1970, 42 U.S.C.A. 
§ 1857 (Supp. 1973); and Noise Control Act of 1972, 42 U.S.C.A. § 4911 
(Supp. 1973); National Environmental Policy Act, 42 U.S.C. § 4332. 

93see, e.g., In re Motor Vehicle Air Pollution Control Equipment, 
52 F.R.D. 398 (C.D. Cal. 1970). 

94 The Refuse Act of 1899 (33 U.S.C. § 411 (1970). See also J. 
Brecker and M. Nestle, Environmental Law Handbook 228 (1971); and Kafin 
and Needleman, The Use of Qui Tam Actions to Protect the Environment, 
17 N.Y.L. Forum 130 (1970). 

95 zucker, Environmental Right of Action--A Suggested Statute and 
Commentary, 7 Harv. Civ. Rights--Civ. Lib. L. Rev. 520 (1972). 
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h . h . bl" . 96 97 d l" t eories sue as private or pu ic nuisance, trespass, an neg i-

gence, 98 strict liability for ultra-hazardous activity, 99 and product 

1 . b"l" 100 ia i 1ty. 

Although both types of litigants may be said to have environmental 

interests at stake, the public interest litigant is assumed to lack 

the personal, proprietary interests which are protected by traditional 

tort action. Environmental litigation brought within the public interest 

framework usually seeks specific relief such as declaratory judgement, 

injunction or mandamus as opposed to post facto damages sought in 

"personal injury" cases. 

Based on the publicness characteristics of environmental litigation, 

we would expect laws which rely upon private enforcement, such as NEPA 

and the Clean Air Act to be underenforced. Everyone is assumed to 

benefit, although perhaps unequally and in different capacities, when 

an environmental CIG produces a public good by undertaking litigation 

to enforce an environmental regulation. We shall in this case make the 

simplifying assumption that the judicial process is the public good, 

and its public good characteristics are invariant to the prevailing party. 

96 See, e.g., Hill v. Stokely-Van Camp, Inc. 260 Minn. 315, 109 N.W. 
2d 749 (1961). 

97 See, e.g., Reynolds Metals Co. v. Martin, 337 F. 2d 780 (9th 
Cir. 1964). 

98Id. 

99 See, e.g., Luthringer v. Moore, 31 Cal. 2d 489, 190 P. 2d 1 (1948). 

lOOSee generally Esposito, Air and Water Pollution: What to Do 
While Waiting for Washington, 5 Harv. Civ. Rights Civ. Lib. L. Rev. 32 
(1970) • 
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Since there are transaction costs associated with bringing litigation, 

we would anticipate that the private costs associated with producing 

this type of public good would be incurred up to the point where their 

marginal benefits are exactly offset. Furthermore, since the benefits 

of public goods generated through environmental litigation will fall 

mainly on others, the rational individual will invest less in the 

private costs of enforcing environmental regulations through the courts 

than is socially optimal Given the redress available to CIGs under 

the common law which does not produce a fund from which legal expenses 

may be reimbursed, and the transactions costs of litigation, the 

success of environmental regulation would, therefore, appear dependent 

upon the development of mechanisms to reduce the costs of private 

enforcement. 

Development of the Concept of Private Attorneys General 

In the English system of law, one of the oldest devices for en-

couraging private individuals to assist the government in discouraging 

1• h f 1 . . . i h f h "d . f lOl p genera iy arm u activities s t at o t e pai in ormer. resent 

day provision for fee shifting to private attorneys general has 

historical roots in the qui tam reward as a means of encouraging 

private watchdog actions against water polluters under the Refuse Act 

of 1899.102 In qui tam action, the informer brings a civil suit to 

lOlKafin and Needleman, The Use of Qui Tam Actions to Protect the 
Environment, 17 N.Y.L. Forum 130 (1971). 

102 33 u.s.c. §§ 407, 411 (1970). 
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collect his prescribed share of a fine assessable against a violator of 

the criminal statute authorizing the suit. The Refuse Act prescribes 

criminal penalties of up to $2500 for violations and specifies that 

the informer should get one-half of the fine. 103 

The American rule prohibiting court awarded attorneys fees in 

civil action requires that a successful litigant generally must pay for 

h . 1 d . 104 is own awyer an expert witnesses. Federal courts have never 

adhered completely to the traditional doctrine prohibiting fee shifting 

with exceptions based on equity considerations falling into three 

categories. The connnon fund exception is non-punitive and is advanced 

primarily in stockholder derivative suits where the plaintiff's action 

results in the preservation or creation of a common fund from which 
105 reasonable attorneys fees may be awarded. The bad faith exception 

is punitive and has been invoked by the courts to tax attorneys fees 

against a party whose actions constitute fraudulent, groundless, 

. . d 106 oppressive or vexatious con uct. Finally, the private attorneys 

10333 u.s.c. §§ 407 (1970). 

104This is true for reasonable attorney's fees in both federal and 
state courts. See 6 J. Moore, Federal Practices ~ 54.71 (2), at 1703-
04 and n. 2 (2d ed. 1972); See, e.g., N.Y. Civ. Prac. Law§ 8101 
(McKinney 1963). 

105 See generally, Note, The Allocation of Attorney's Fees After 
Mills v. Electric Auto Lite Co., 38 U. Chi. L. Rev. 316, 324 (1971). 

106Note, Awarding Attorney and Expert Witness Fees in Environmental 
Litigation, 58 Corn. L. Rev. 1222, 1230 (1973). 
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general exception allows non-punitive reimbursement of legal fees to 

encourage plaintiffs to vindicate congressional policy through 

. f 107 private en orcement. 

Exceptions to the American rule were initially formulated in the 

context of trademark infringement suits. Alladin v. Mantel Lamp Co., 108 

which had granted fees against a "willful and fraudulent" infringer in 

h b f . . 109 . d h d f t e a sence o statutory provision, remaine t e prece ent or 

some time. By the mid-1960s, the atmosphere surrounding the fee award 

question in infringement cases was characterized by (1) a regularity of 

fee awards based on the equitable powers of the court and (2) intense 
. 110 

criticism of the American rule. In the light of these factors, the 

action taken by the Ninth Circuit (California) and affirmed by the 

Supreme Court in Fleischmann Distilling Corp. v. Maier Brewing Company 
111 in 1966 was unexpected. 

The Ninth Circuit's denial of fees in Fleischmann was based on the 

lack of (1) statutory provision in the Lanham Act and (2) non-punitive 

107Note, Awarding Attorney and Expert Witness Fees in Environ-
mental Litigation, 58 Corn. L. Rev. 1222 at 1237 (1973). 

108116 F. 2d 208, 717 (7th Cir. 1944). 
109 Lanham Trade-Mark Act, 15 U.S.C.A. 1051 et seq. 

110see generally, Kuenzel, The Attorney's Fee: Why Not a Cost of 
Litigation? 49 Iowa L. Rev. 75, 78 (1963); Stoebuck, Counsel Fees 
Included in Costs: A Logical Development, 38 Colo. L. Rev. 202 (1966); 
Note, Attorney's Fees: Where Shall the Ultimate Burden Lie, 20 
Vand. L. Rev. 1216 (1967); and Ehrenzweig, Reimbursement of Counsel 
Fees and the Great Society, 54 Calif. L. Rev. 792, 793 (1966). 

lll359 F. 2d 156 (9th Cir. 1966). 
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112 rationales in fee shifting precedents. In affirming the decision, 

the Supreme Court noted the uncertainties of litigation, the necessity 

that "one should not be penalized for merely defending or presecuting 

a lawsuit," and the "time, expense, and difficulties of proof inherent 

in the question of litigating what constitutes reasonable attorneys 

f 11113 ees. It concluded that "when a cause of action has been created 

by a statute which expressly provides the remedies for vindication of 
. 114 

the cause, other remedies should not readily be implied." 

The chilling effect of Fleischmann soon became apparent in the 

denial of attorneys fees in actions 'brought under the Interstate Commerce 

Commission and Securities Exchange Commission neither of which 

authorize fee shifting. The hard line taken by the Court in Fleischmann 
115 was modified somewhat in Newman v. Piggie Park Enterprises, Inc., 

in 1968. Newman deemphasized fee shifting as a punitive measure and 

introduced the private attorneys general exception in the context of 

civil rights. In reversing the lower court's denial of attorneys fees 

under Title II of the Civil Rights Act of 1964, 116 the court reasoned: 

112Id. at 159-61. 

113386 U.S. 714, 718 (1967). 

114see Note, The Allocation of Attorney's Fees After Mills v. 
Electric Auto-Lite Co., 38 U. Chi. L. Rev. 316, 319 & n. 31 (1971). 

115390 U.S. 400 (1968). 

11642 U.S.C. § 2000a(c)(2) (1964). 
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A Title II suit is ••• private in form only. When a plaintiff 
brings an action under that Title, he cannot recover damages. 
If he obtains an injunction, he does so not for himself alone 
but also as a "private attorney general," vindicating a policy 
that Congress considered of the highest priority.117 

In cases immediately following Newman, the lower courts have shown 

a willingness to award fees to private attorneys general in areas such 

d . 118 1 . 1 i . 119 d 1. . as esegregation, egis at ve reapportionment, an po ice mis-

conduct120 which lack statutory authorization. 

The power of the courts to award fees in contexts other than 

civil rights was squa·rely confronted in Mills v. Electric Auto-Lite 

Co. 121 The legal basis for action in Mills was an alleged violation 

of the Securities Exchange Act of 1934. Since this statute did not 

provide for fee awards, the circumstances appeared to support the 

response that fee shifting was not intended by Congress. Yet, the 

Mills court chose to interpret the Congressional silence not as a 

prohibition, but as a sanction to place fee shifting at the discretion 

of the court. 

Mills marked a dramatic reversal in the analytical process of 

determining fee awards. The construction in Mills appeared to 

117390 U.S. 400, 401. 

118see Cato v. Parham, 293 F. Supp. 1375 (E.D.N.C. 1968). 
119 See Dyer v. Love, 307 F. Supp. 974 (N.D. Miss. 1969). 
120 See Kerr v. City of Chicago, 6 Crim. L. Rev. 2448 (7th Cir. 

1970). 

121Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970). 
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make Congressional silence a mandate to create and implement private 

remedies. Subsequent to Mills, the chain of reasoning was to start 

with the equitable powers of the courts to grant appropriate remedies. 

After Mills, however, the burden was placed on the side to prove 

a legislative "purpose to circumscribe the court's power" in the 

d . f f 122 awar ing o ees. 

La Raza Unida v. Volpe123 was the first environmental case in 

which the private attorneys general exception was applied. In a class 

action suit, the plaintiffs won a preliminary injunction against the 

construction of a California federal highway. The defendants, a state 

and federal governmental agency, were found to be in non-compliance 

i h f d 1 . 1 . d h . . 1 124 w t e era environmenta protection an ousing assistance aws. 

Although the statutes forming the basis of the plaintiff's substantive 

claims lacked explicit provisions for fees, the plaintiff applied for 

and received an award of fees for attorneys and expert witnesses from 
125 the state defendant. In shifting the financial burden to the 

122Id. at 397. 

123337 F. Supp. 221 (N.C. Cal. 1971). 

124see Federal-Aid Highway Act of 1966, § 15(a), 23 U.S.C. § 138 
(1970); National Environmental Policy Act of 1969, § 101, 42 U.S.C. 
§ 4331 (1970); Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, 42 U.S.C. §§ 4701-55 (1970); and 
Dept. of Transportations Act of 1966, § 4(f), 49 U.S.C. § 1653(f) 
(1970). 

125 57 F.R.D. 94, 101-02 (N.D. Cal. 1972). 
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defendants under the private attorneys general exception, the La Raza 

court emphasized the (1) "strength of the policy; (2) number of people 

benefitted by the litigants efforts; and (3) the necessity and finan-

. 1 b d f . f 11126 cia ur en o private en orcement. 

In Newman and La Raza, the controlling consideration in awarding 

fees to private attorneys general was not to provide an adequate remedy 

for the injured plaintiff, whose suit is private in form only, but 

rather to encourage plaintiffs to advance the public interest by 

. d . c . 1 1. 127 protecting an promoting ongressiona po icy. The calculus advanced 

in these cases for determining the appropriateness of fee awards was 

to (1) determine the jurisdictional basis of the plaintiff's suit, that 

is, the intent of Congress as expressed in the particular statutory 

provision allegedly violated; (2) decide whether the plaintiff's action 

vindicates that policy; and (3) determine whether private litigation 

. f h l ' 128 is necessary to en orce t e po icy. 

The application of this framework in Sierra Club v. ~129 is a 

case in point. Initially, the court ascertained the Congressional 

intent of section 102(2)(c) of NEPA, under which the case was brought. 

The court held that it was to establish procedural safeguards to ensure 

126 Id. at 99. 

127see Rocapp, Balancing the Equities in Attorney's Fees Awards: 
Losing Plaintiffs and Private Defendants, 62 Geo. L. J. 1439, 1444 
(1974). 

12857 F.R.D. 94, 99-101 (1972). 

1295 ERC 1737. 
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that federal agencies to the fullest extent possible, administer 

policies and regulations in accordance with section 101 of NEPA. 130 

Since NEPA requires federal agencies to prepare an Environmental 

Impact Statement (EIS) for all major federal actions, and must con-

sider all factors affecting environmental preservation, section 102 

is considered fulfilled only when all factors have been resolved in 

accordance with the goals of section 101.131 

Next in sequence, the court considered whether Sierra Club's 

action had caused the adherence of the defendants to procedures out-

lined in section 102(2)(c). 132 The court held that plaintiff's action 

in forcing completion of the Environmental Impact Statement requirements 

had contributed substantially to compelling statutory compliance. 

Finally, the court questioned the necessity of encouraging 

private enforcement through an award of attorneys fees. In noting that 

those public entities which might have instituted the lawsuit were 

named as defendants, the court maintained that "[o]nly a private party 

could have been expected to bring (that) litigation." The court deemed 

it inequitable to force the environmental litigants to bear their own 

legal expenses since their action had been responsible for policing 

those charged with implementing the Congressional mandates. 133 

130Na tional Environmental Policy Act of 1969, §§ 101-02, 42 U.S.C. 
§§ 4331-32 (1970); See Environmental Defense Fund v. Corps of Engineers, 
470 F. 2d 289, 297-98 (8th Cir. 1972). 

131Note 127 supra at 1446 & n. 49. 

132National Environmental Policy Act, §§ 102, 42 U.S.C. §§ 4332 
(1969). 

1335 ERC 1737 at 1746. 
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Awarding fees to parties who have not obtained a favorable judge-

ment is not without precedent. With respect to the common fund 

exception, federal courts have granted fees even though litigation 
134 135 was cut short either by settlement or by mootness. Bad faith 

had also been used as a basis for awarding fees to losing parties. 136 

Brought pursuant to section 304 of the Clean Air Act, which allows 

fee shifting, the decision rendered in Natural Resources Defense Council 

v. EPA is significant because plaintiffs were not successful on all 
137 counts. 

In this case the government argued that each party should bear its 

own costs since, although prevailing on major points, some of the 

plaintiff's challenges were decided adversely to the plaintiff. The 

First Circuit, which has a conservative reputation, ruled that even the 

challenges not sustained "were mainly constructive and reasonable • 

and since petitioners were successful in several major respects, they 

should not be penalized for having also advanced some point of lesser 

weight. 11138 

134see Gibson v. Chock Full O'Nuts Corp. 331 F. 2d 107 (2d Cir. 
1964). 

135see Levine v. Bradlee, 378 F. 2d. 620 (3rd Cir. 1967). 

136see McEnteggart v. Cataldo, 451 F. 2d 1109 (1st Cir. 1971). 

137484 F. 2d 1331 (1st Cir. 1973). 
138 Id. at 1338. 
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While the problems associated with fee shifting under statutory 

h . . h 1 f . b 139 bl aut or1zat1on concern t e sea e o reim ursement, a recent ow was 

dealt environmentalists acting as private attorneys general under NEPA. 

I Wild S · M 140 h D. . f C 1 b. C. . n erness ociety v. orton, t e 1str1ct o o um ia ircuit 

did not review substantive issues regarding the environmental impact 

of the Trans-Alaska Pipeline. Based upon the Mineral Leasing Act of 

1920, the court temporarily barred construction because the width of 

h . h f d d h 1. . 141 N h 1 t e necessary rig t-o -way excee e t e statutory imit. onet e ess, 

the court awarded fees for plaintiff's efforts because those actions 

were held to have (1) protected the proper functioning of the govern-

ment, (2) ensured the thoroughness of the government's impact statement; 

(3) helped focus Congressional attention on the major issues involved 

in the pipeline's construction; and (4) were somewhat interrelated 

. h b . NEPA . 142 wit su stantive issues. Furthermore, the court maintained 

that there was no showing that plaintiffs would have been unsuccessful 

on those issues. 

In Alyeska Pipeline Service Co. v. Wilderness Society 143 et al. 

the Supreme Court struck down the fee award granted by the D.C. Circuit 

in Wilderness. Basing its decision on the history of the American 

139 See Nussbaum, Attorney's Fees in Public Interest Litigation, 48 
N.Y.U.L. Rev. 301, 311-17 (1973). 

140 F. 2d 
6 ERC 14~ 

141Id. at 1428. 

142Id. at 1433. 

(Civ ff 72-1796), (D.C. Cir. April 4, 1974), 

143 43 u.s.L.w. 4568, (1975). 



161 

rule and legislation designed to provide discretion in the awarding of 

attorneys fees, the Supreme Court ruled that the "circumstances under 

which attorneys fees are to be awarded and the range of the discretion 

of the courts in making those awards are matters for Congress to 

determine. 11144 The Supreme Court held that Congressional utilization 

of the private attorneys general exception was not tantamount to a 

grant of authority to the judiciary to discard the traditional rule 

against non-statutory fee awards. Presuming Congress to have the 

authority to choose the statutory policy it believes justifies fee 

awards, as an incentive in the enforcement mechanism, the Court 

maintained it would be difficult to allow judicial discretion in the 

absence of legislative guidance. 

Having provided the development of fee shifting and standing 

through historical case law, we next consider the impact of these 

factors on the quasi-administrative CIG delineated in the Clean Air 

Act. Until now our interest has focused on the impact of these factors 

on those individuals or groups whose nexus to certain contested govern-

mental actions is characterized by economic injury or issues in which 

they maintain some type of proprietary interest. 

III. IMPLICATIONS OF THE CURRENT JUDICIARY FOR QUASI-ADMINISTRATIVE CIGs 

In this section we focus on "quasi-administrative CIG" status and 

its attendant proscriptions. Here the definition of "quasi-administrative 
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CIG" is refined to refer to those CIGs performing the subset of judicial 

enforcement activities as delineated in sections 304 and 307 of the 

Clean Air Act. The unique perspective taken in the 1970 Amendments 

with respect to technology and citizen participation is summarized by 

Muskie in his introduction to the proposed Act: 

The first responsibility of the Congress is not the making of 
technological or economic judgments--or even to be limited by 
what is or appears to be technologically feasible or economic-
ally feasible. Our responsibility is to establish what the public 
interest requires to protect the health of persons. This may 
mean that people and industries will be asked to do what seems 
to be impossible at the present time. But if health is to be 
protected, these challenges must be met.145 (emphasis added) 

We shall examine specificially the role played by the institutional 

CIG and quasi-administrative CIG in the judicial determination of 

"what the public interest . 11146 requires. 

After presenting an overview of the statutory circumscription of 

enforcement activities available to the quasi-administrative CIG, 

we address the question of whether key provisions of the Clean Air Act 

which grant universal standing and fee shifting have altered the force 

of law emerging from the courts. In other words, was the emergence of 

the Clean Air Act from the courts invariant to legislative provisions 

to circumscribe judicial discretion in the granting of standing and 

fees? 

145116 Cong. Rec. 16,091 (1970). 

146Id. 
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Channels for Review 

Congress envisioned a naive role for both the quasi-administrative 

CIG and the courts; roles analogous to a binary operation. Based on 

the assumption that enforcement is not to become a technical matter, 

the quasi-administrative CIG is permitted only to call attention to the 

actions of polluters and the inactions of the EPA Administrator. 

The Act also seeks to circumscribe the role of the court by 

limiting judicial discretion to factual issues of whether or not com-

pliance had taken place. Congress took steps to prevent the substitu-

tion of a "connnon law" or "court developed" definition of air quality, 

by effectively precluding the alleged violations from requiring a re-

analysis of technology and other considerations at the enforcement 

stage. Although not intending the actions of the EPA Administrator 

to be conclusive, Congress effectively precluded a continuous re-

evaluation of standards in order to meet the three year time frame 

envisioned for the achievement of the air quality standards. 147 

It is important to appreciate the limited scope of actions the 

quasi-administrative CIG is authorized to perform. CIGs are constrained 

under sections 304 and 307 to seek specific relief against polluters 

and federal officials. They are prohibited from a free-wheeling 

attack and are confined to the enforcement of anti-pollution standards 

and fulfillment of nondiscretionary duties by the EPA Administrator 

147 S. Rep. No. 91-1196 at 38. 
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as outlined in the Act. Although the savings clause in section 304 

does not restrict a CIGs independent pursuit of his otherwise existing 

statutory or common law rights of action, doubts have been expressed 

as to the availability of damages. 148 

Section 304 permits "any person" to bring suit against (1) 

anyone, including the federal government, who is allegedly in violation 

of emission standards or limitations, or (2) the EPA administrator 

for failure to perform a non-discretionary act or duty. Section 304 

is said to provide universal access to the courts where review is 

ordinarily unavailable by specifying that "any person" may bring an 

action on his own behalf, without the requirement that he be aggrieved 

or injured. 

The Act specifies that jurisdiction of suits brought under this 

provision is confined to federal district courts without regard to 

the amount in controversy or citizenship of the party. In the case 

of violation of stationary source emission standards, jurisdiction is 

limited to the judicial district in which the stationary source is 
149 located. The jurisdictional prescription reduces a principal 

obstacle to suits brought by CIGs since it may be difficult for CIGs 

to meet the $10,000 minimum damage requirement necessary for review 

in federal court. 150 In this way, Congress sought to avoid 

148see Bolback, The Courts and the Clean Air Act, 5 Envir. Rep. 
11, at 4 (1974). 

149 Clean Air Act, § 304(c)(l), 42 U.S.C. 1857L-2(c)(l) (1970). 

15042 U.S.C. 1857h-(a)(2) (1970). 
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jurisdictional obstacles to review in the federal courts, but did 

not intend to encourage class actions suits. 151 Procedurally, 

section 304 requires that a potential plaintiff give sixty days 
152 notice before filing suit. 

By prescribing jurisdiction to the federal district courts 

in the absence of minimum damage requirements, and granting universal 

standing, section 304 is said to provide a judicial forum in two 

specific instances for CIGs who might otherwise have been foreclosed 

from judicial review. In the absence of these key provisions, 

conunentators maintain that "it would be difficult, if not impossible," 
153 for a CIG to sue an alleged violator of emissions standards. Like-

wise, it is posited that the doctrine of standing and ripeness would 

cause equal difficulty for CIGs to obtain judicial review of the 

failure of an EPA Administrator to take action, without the express 

authorization in 304 making it clear that a court can issue a writ 

of mandamus to the Administrator to compel the performance of an act. 

We shall subsequently take issue with some of these points. 

The court is authorized by section 304(d) to award reasonable 

attorney's fees and expert witness fees to "any party" whenever the 

court determines such an award is appropriate. 154 This has, as 

151s. Rep. No. 91-1196 at 38. 

15242 U.S.C. 1857h-2(b)(l)(A) (1970). 
153 . See note 148 supra. 

15442 u.s.c. 1857h-2(d) (1970). 
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discussed previously, been considered an important incentive by environ-

1 . 155 menta 1sts. There is, however, another and perhaps more compelling 

reason from an efficiency standpoint. 

While the Senate made it clear that citizens, in bringing legiti-

mate actions under section 304, are performing a public service, and 

are entitled to receive attorneys fees in "appropriate" cases, it also 

. d h . 1 f "f . 1 d ha . l' . . 11156 recognize t e potent1a or rivo ous an rass1ng 1t1gat1on. 

The Senate reasoned that the latter type would be discouraged by the 

prospect of an award to the defendant. It is difficult to assess 

the deterrent potential of this provision since various judicial con-

structs also serve to prevent vexatious litigation_. 

A second channel of judicial review available to the quasi-

administrative CIG is provided in section 307 which specifies the 

channels of review for specific actions of the EPA Administrator. EPA 

actions, which are to be heard only in the U.S. District Court of 

Appeals for the District of Columbia, include (1) promulgation of 

national primary and secondary air standards; 157 (2) promulgation of 

hazardous emission standards; 158 (3) establishment of stationary source 
159 160 standards of performance; (4) motor vehicle emission standards; 

15558 Corn. L. Rev. 1222 (1973). 

156s. Rep. No. 91-1196 at 38. 

157 l A' C ean 1r Act, § 110, 42 u.s.c. § 1857c-5 (1970). 

158Cl ean Air Act, § 112, 42 u.s.c. § 1857c-7 (1970). 

159Cl ean Air Act, § 111, 42 u.s.c. § 1857c-6 (1970). 

160c1ean Air Act, § 202, 42 u.s.c. § 1857£-1 (1970). 
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161 (5) determinations made with respect to suspension requests; (6) any 

1 h .b. . 1 . 1 . f f 1 162 d (7) contro s or pro 1 itions re ating to regu ation o ue ; an 

. f . . d d 163 aircra t emission stan ar ~. • Unlike section 304, Congress intended 

section 307 to provide exclusive jurisdiction to the Circuit Court 

of Appeals rather than district com:t for administrative actions that 

have already been taken. 

Petitions for review of an EPA promulgation or approval of an 

implementation plan must be filed only in the U.S. Court of Appeals 

"for the appropriate circuit" within thirty days of the date of the 

approval or promulgation, or after this period if the "petition is 

based solely on ground:; arising after such 30th day. 11164 Foreclosing 

review at the enforcement level emerged from the Senate's intention 

to achieve the primary air quality goals within the three year time 

frame mandated in the bill. 165 

Without such a provision, it was feared that polluters would be 

able to wait until federal or state enforcement was imminent and then 

attack the validity of section 307 on substantive and/or procedural 

grounds. Furthermore, the implementation plan would have to be re-

promulgated if the air quality standards and/or implementation plan 

were stricken. Efficiency arguments may be advanced for restricting 

161Id. 

162 Clean Air Act, § 211, 42 U.S.C. § 1857f-6c (1970). 

163c1ean Air Act, § 231, 42 U.S.C. § 1857f-9 (1970). 

164clean Air Act, 307(b)(l), 42 U.S.C. § 1857h-5(b)(l) (1970). 
165 S. Rep. No. 91-1196 at 41. 
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judicial review to the District of Columbia Court of Appeals for ad-

ministrative actions taken pursuant to the Act which are national in 

scope, and require even and consistent national application. Limiting 

jurisdiction in this way prevents the confusion and artificial 

competitive advantages which might result from differing decisions 

in various circuits. Of course, this may also serve to provide sub-

stantial reductions in operational costs for both Washington-based 

CIGs and EPA. 

Critique: The Value of Universal Standing and Fee Shifting to the CIG 

Standing under the Clean Air Act has not been a problem for indus-

try since firms have historically been granted standing under the 

"person aggrieved" language of the Administrative Procedure Act. So, 

in discussions of universal standing we are necessarily focusing on 

an issue in which CIGs were the intended beneficiaries by ensuring 

access to the courts in a manner unrestricted by judicial conventions. 

Because the judicial constructs which Congress feared would 

vitiate its environmental policy have been largely relegated to history 

by an expansive judiciary, universal standing, in and of itself, 

appears to the present author as having been of little practical 

importance in providing CIGs unrestricted access to the courts. A 

corollary stemming from this view is that important GIG victories such 

as nondegradation have occurred independently of universal standing. 

This opinion is based on several factors. Standing has been sufficiently 

broadened to confer access to the courts for CIGs with a properly 
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framed complaint, and the Administrative Procedure Act has been shown 

to provide judicial review of agency action even in the absence of 

explicit statutory provisipn. 

Framed properly, CIG claims of requisite injury and statutory 

coverage have been considered sufficient for courts to grant standing. 

In Coalition for Clean Air v. Diatrict of Columbia, Judge Robinson 

ruled that section 304 does not dispense with the need to demonstrate 

"a sufficient interest in the specific controversy as to meet tradi-

. 1 f d. 11166 tiona concepts o stan ing. Applying the Sierra Club v. Morton 

test, Robinson ruled that the plat.ntiffs had alleged sufficient injury 

to their health and property interests. 

Natural Resources Defense Council v. EPA, 167 a case brought under 

section 307 which does not grant universal standing, provides a case 

in point of the importance of proper framing. The Court of Appeals 

Tenth Circuit held that the multi-party plaintiff which included 

New Mexico Citizens for Clean Air and two individuals lacked standing 

under section 307 to review the EPA implementation plan. In dismissing 

the petition for review of the state implementation plan, the court 

held that none of the individual petitioners alleged that they were 

citizens, residents, voters or taxpayers of the affected states. The 

court further stated that the complaint provided neither allegations 

1666 ERC 1363. 

1675 ERC 1509. 
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of harm to any individual or organization, nor to any member of any 

organization, nor was it alleged that any individual or organization 

was affected or aggrieved by the challenged action. 168 

Rather than imply a foreclosure of judicial review of EPA action 

to CIGs due to lack of standing, the Natural Resources Defense Council 

v. EPA decision reiterates the traditional standing doctrine. The 

decision provided encouragement to environmental CIGs due to the 

implication that potential litigants may obtain standing by alleging 

(1) injury in some capacity by agency action, or (2) that they are 

arguably within the "zone of interests" protected by the statute. 

In a similar vein the probability of meeting traditional standing 

requirements is increased by installing multiple party plaintiffs. 

Environmentalist plaintiffs quite often are composed of some ordering 

of individuals, CIGs, and are represented by a public interest law 

f . 169 irm. The individuals allege economic injury through damage to 

health or personal property while the role of local CIGs is to establish 

the nexus between agency action and local interest. National CIGs 

or PLFs, on the other hand, may allege standing on their long-standing 

reputation with such issues. 

In perhaps the most controversial CIG victory, non-degradation, 

one may ask whether the outcome was affected by universal standing 

169A case in point is Clean Air Constituency v. State Air Resources 
Board, 11 C. 3d 801, (Cal. Sup. Ct. 1974), in which the plaintiff 
represented a coalition of ten environmental groups, and an individual. 
Legal services were provided by a public interest law firm. 
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provisions. In Sierra Club v. Ruckelshaus, Judge Pratt ruled that the 

plaintiff had standing "even under the limitation expressed" in 

Sierra Club v. Morton. 170 Thus it may be that universal standing has 

not appreciably enhanced CIG access to the courts in Clean Air Act 

litigation. 

Finally, section 307 challenges, unlike those pursuant to section 

304, do not grant a judicial forum to CIGs who might otherwise be 

foreclosed from judicial review through universal standing, but rather 

restates through statutory authorization a right to judicial review 

that is already guaranteed by the Administrative Procedure Act. In 

Abbott Laboratories v. Gardner, the Supreme Court left no doubt that 

there is a "basic presumption" of judicial review under the Adminis-

trative Procedure Act. 171 

The Administrative Procedure Ac~ and judicial interpretation of 

it, make it clear that judicial review of agency action is available 

even in the absence of statutory provisions. Review has been granted 

to those who have suffered legal wrong because of agency action or 

those who have been adversely affected or aggrieved. As previously 

mentioned, the Administrative Procedure Act provides for judicial 

review except when specific statutes preclude relief or if the action 

. . d b 1 d. . 172 is one committe y aw to agency 1scret1on. 

170sierra Club v. Ruckelshaus, 344 F. Supp. 253, (D.C.D.C. 1972), 
4 ERC 1205, aff'd per curiam 4 ERC 1815, aff'd by an equally divided 
court, 5 ERC 1417. 

171387 U.S. 136 (1967). 
172 See notes 40 & 41, supra. 
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Although fee awards have been made in the context of NEPA, only 

one Clean Air Act case has been adjudged an "appropriate case in which 
173 to grant fees to private attorneys general." Based on non-punitive 

criteria, the court ruled Natural Resources Defense Council had 

performed a public service in bringing suit, and for this reason should 

be awarded attorneys fees. As previously discussed, the court ruled 

the plaintiff should not be penalized for advancing a few weak points. 174 

The Fifth Circuit's action was also considered significant since fee 

awards, not authorized in section 307, were construed by the court 

from section 304. 

The question of fee awards arose in Delaware Citizens for Clean 

Air v. Stauffer Chemical. 175 Unlike Natural Resources Defense Council 

v. EPA, which sought to review a state implementation plan pursuant 

to section 307, Delaware Citizens was an action originally filed under 

section 304 alleging violation of an emission standard. 

The petitioner's charge that Stauffer Chemical was violating an 

emission standard was rejected by the court. Although acknowledging 

that Stauffer had violated standards while awaiting its variance, 

the court refused to grant compensatory damages for injuries suffered 

173Natural Resources Defense Council v. EPA, 484 F. 2d 1331, 
(1st Cir. 1973). 

174Id. 

175367 F. Supp. 1040 (D.C. Del. 1973), 6 ERC 1248, 6 ERC 
1147. 
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b . d" "d 1 b 176 y in ivi ua mem ers. Despite the ruling, the plaintiff petitioned 

under section 304(d) for an award of attorneys fees. 

In denying their petition, the judge ruled that although success 

is not a prerequisite of obtaining fee awards, a litigant's success 

or failure must be given "substantial weight" in determining the 

· t of an award. 177 appropria eness In advancing additional criteria the 

judge maintained that a losing party should be awarded fees only in 

those cases "in which either the litigation, though ultimately un-

successful, serves the objectives of the Act in some substantial way 

or in which other exceptional circumstances tip the balance of the 

equities decidedly in the losing party's favor. 11178 

Although premised on the equity considerations of the private 

attorneys general doctrine and the advancement of substantial benefits, 

the fee award provision of the Clean Air Act takes on new importance 

for environmentalists in the light of Alyeska Pipeline. Given the 

imminent loss of Ford funding and IRS proscriptions placed on f inanc-

ing public interest law firms from fee awards, section 304 of the 

Clean Air Act may become a significant tool of environmentalist CIGs. 

This provision appears to provide opportunities for review of 

indirect sources such as development of shopping centers and airport 

construction; areas which have formerly been contested under NEPA. 

176Id. 

177Id. 

178Id. 
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Apparently this would require court action to define the inclusion of 

land use controls in state implementation plans as a non-discretionary 

duty of the EPA Administrator. Arguments for land use controls as a 

non-discretionary duty of the Administrator could perhaps be advanced 

based on the "protect and enhance" provision which formed the basis 

for non-degredation arguments. 



CHAPTER VI 

LOS ANGELES--TWO CASE STUDIES 

Using the conceptualization of CIGs advanced in Chapter II and 

the issues and institutions surveyed in Chapters III, IV, and V as a 

framework, we now focus on the impact of institutional CIGs in Los 

Angeles. The analysis is limited to two cases because of their 

exemplary nature. Clean Air Constituency v. California Air Resources 

Board provides an example of the potential of EPA contracting for cross-

subsidization and cooptation of activist CIGs. "Smog Holiday," on 

the other hand, indicates the potential for extremes in behavior in-

herent to the institutional structure. Both examples offer supportive 

evidence of the use of institutional CIGs to internalize intergovern-

mental conflict by forcing state and local governments to consider 

various alternatives, which might not have achieved political viability 

otherwise. Principal actors, EPA, Clean Air Constituency, Center for 

Law in the Public interest, provide the vehicles for development of 

the thesis advanced by the author. 

I. CLEAN AIR CONSTITUENCY v. CALIFORNIA AIR RESOURCES BOARD--A MERGER 

OF GRIEVANCES 

It appears that Clean Air Constituency, while initiated as an 

ancillary of California Lung Association, has subsequently acquired 

175 
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the characteristics of an activist environmental CIG. The author 

advances this position on the basis of reports submitted by Clean 

Air Constituency to EPA upon completion of various contracts and 
1 grants, the causes supported by the organization itself, and 

activities of personalities closely associated with the organization. 

An explanation of Clean Air Constituency's activism may be posited 

upon: (1) dependence on EPA funding; (2) the public exposure 

attendant to EPA instrumentality status; (3) issues and events which 

made closely associated personalities the subject of media exposure. 

The evolution of Clean Air Constituency from contractual agent to 

activist CIG is integral to the development of the case in point. 

This evolution is reflected in Clean Air Constituency's own defini-

tions of its organization. 

In various public statements Clean Air Constituency has described 

itself as: 

"a program for effective implementation of the federal Clean Air Act 

in the Los Angeles Metropolitan Region." February 14, 197l 

1clean Air Constituency and its antecedent California Lung Associa-
tion program have been involved in four projects to disseminate clean 
air information: (1) Breathers' Lobby information was provided in 
Environmental News (EPA publication), December 31, 1971. See Chapter 
IV, notes 20-22 and accompanying text supra. (2) Grant No. 900368, 
October 16, 1972-June 30, 1973. Information provided in "The Impact 
of the state implementation plan on the Citizens of California," the 
final report submitted March 29, 1974. Hereinafter cited as Grant 
Report. (3) Contract No. 68-01-1548, September 24, 1973-September 23, 
1974. Information provided in "Implementing Transportation Control 
Measures in Los Angeles," the final report submitted January 15, 1975. 
Hereinafter cited as the Contract Report. (4) Present contract is in 
progress. No report was available as of August 1, 1975 

2 Press Release, Feb. 14, 1973. Grant Report. 
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"a program . • • not a membership organization, conducted by Tuber-

culosis and Respiratory Disease Association, with financial assistance 

of the U.S. EPA." 3 March 6, 1973 

"a coalition of environmental and other citizen groups sponsored by 

the California Lung Association." " • consisting of the Sierra 

Club (Angeles Chapter), the Planning and Conservation League, the 

League of Women Voters, the Coalition for Clean Air, Operation Oxygen, 

the Coalition for Instant Transit, the Urban Coalition, the Regional 

Plan Association, the Center for Law in the Public Interest, and 

California Lung Association." 4 October 15, 1973 

"an unincorporated association whose members consist of individuals 

affiliated with California Lung Association, the League of Women 

Voters, the Sierra Club (Angeles Chapter), the Urban Coalition, the 

Coalition for Instant Transit, Coalition for Clean Air, Operation 

Oxygen, the Southern California Air Conservation Council, the 

Regional Plan Association, and the Planning and Conservation League." 

" •.• CONSTITUENCY represents members who are citizens and residents of 

California and citizens groups whose members will be forced to inhale 

the additional oxides of nitrogen in the California air if the 

emission control program hereinafter described is not implemented 

as required by law." February 19, 19755 

3Hearings of the U.S. EPA held in Los Angeles, March 6, 1973. 
Testimony presented by Graham 0. Smith, Executive Director, on behalf 
of the Clean Air Constituency. 

4 Press Release, October 15, 1973. Grant Report. 

5Brief submitted by plaintiff in Clean Air Constituency v. Cali-
fornia Air Resources Board, (Cal SupCt) (11 C. 3d 801). Opinion 
reported in 6 ERC 1945. 
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" • a citizens' group seeking implementation of the Clean Air 

Act, under auspices of the Lung Association." December 11, 19736 

7 and March 15, 1974 

The transformation is completed in: 

"Clean Air Constituency is a volunteer group of individuals in the 

South Coast Air Basin, who are members of, but not necessarily 

representing, various community and public interest groups." 
8 June, 1974 

Table VI provides a listing of Clean Air Constituency members as 

of January 7, 1975. Financial information and tax status is provided 

where available. Table VII provides a listing of the Advisory Board 

of Clean Air Constituency. Information concerning the involvement 

of the various individuals with other environmental CIGs is provided 

in footnotes. 

The Evolution 

Although Clean Air Constituency operates nominally from the 

Southern California office of California Lung Association in Los 

Angeles, the EPA contracts and grants which it performs are made to 

6Testimony delivered in Senate Transportation Conunittee Hearings 
on Energy in Los Angeles, December 11-12, 1973; and testimony at 
Air Resources Board Meeting, December 11, 1973. Contract Report. 

7 The Senate Subcommittee on Public Works, March 15, 1974. 
Contract Report. 

8Position statement of the Clean Air Constituency and the Lawsuit 
against the California State Air Resources Board. Contract Report. 
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TABLE VI 

Financial Information for Individual CIGs 
Comprising the Clean Air Constituency 

CIG 1973 1972 1971 1970 

CALIFORNIA LUNG 
ASS'N N/A 
SOl(c) (3) 

COALITION FOR 
INSTANT TRANSIT N/R 

GREATER LOS ANGELES 
URBAN COALITION N/A $272,301 $219,895 $311,738 
50l(c) (3) 

CALIFORNIA LEAGUE OF 
CONSERVATION VOTERS N/R 

SIERRA CLUB (ANGELES 
CHAPTER) N/R 
50l(c) (4) 

CENTER FOR LAW IN 
THE PUBLIC INTEREST $350,000a 
SOl(c) (3) 

OPERATION OXYGEN N/A $ 1,118 $ 3,860 
50l(c) (3) 

COALITION FOR 
CLEAN AIR less than less than $ 1,207 
50l(c) (3) $ 5,000 $ 5,000 

N/A--Not available as of July 15, 1975 from the IRS. 
N/R--IRS has no record of these organizations having filed a 990 form. 

aApproximate revenue figures supplied by Carlyle Hall of the Center 
for Law in the Public Interest. 
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TABLE VI --(continued) 

CIG 

ENVIRONMENTAL PRO-
TECTION COMMISSION 
50l(c)(3) 

REGIONAL PLAN ASS'N 
OF SOUTHERN 
CALIFORNIA 
50l(c) (3) 

1973 

N/A 

$ 9,625 

1972 

$ 6,178 

$ 3,965 

1971 1970 

$ 4,169 $ 900 

$ 10,714 $ 29,035 

Source: Membership infonnation supplied by Gladys Meade, Director 
Air Conservation Division, Clean Air Constitutency, 1670 
Beverly Blvd. (California Lung Association) Los Angeles, 
California. Financial information obtained from IRS 
forms 990 submitted by CIGs with the exception of Center 
for Law in the Public Interest. 
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TABLE VII 

Clean Air Constituency Advisory Board 

William F. Robertsa 
Project Director 
California Lung Ass'n 
Oakland, California 

Mrs. Traute Moore 
Associate Project Director 
California Lung Ass'n 
Los Angeles 

Mark Braly (Vice President 
Planning and Conservation 
League) 
Los Angeles 

Mrs. Eva Dixonb 
Los Angeles 

Joe Doty 
Palos Verdes Pen. 

Mrs. Ruth Duemlerc 
(Coalition for Instant Transit) 
Arcadia 

Ms. Mary Nicholsd 
Center for Law in the 
Public Interest 
Los Angeles 

Jack Novack, Director 
Operation Oxygen 
Pasadena 

Ralph Perry IIIe 
(President, Coalition for 
Clean Air) 
Los Angeles 

Mrs. Marilyn Ryan, Mayor 
Rancho Palos Verdes 
San Pedro 

Gerschen Schaefer, M.D. 
(Environmental Protection 
Connnission) 
Riverside 

aRoberts is also director of Californians Against Smog, a 50l(c)(4) 
organization, which operates from California Lung Association head-
quarters in Oakland. Californians Against Smog had gross revenues 
of $1, 765 in fiscal year 1973. 

bDelivered statement on behalf of Clean Air Programs of the Tuberculo-
sis and Respiratory Disease Association of Los Angeles County at the 
California Air Resources Board investigation of the Los Angeles Air 
Pollution Control District, September 7, 1972. See notes 47-52 
infra. 

cAssociated with Stamp Out Smog in 1973. Source of information in 
this case is the form 990 filed by Stamp Out Smog. 
d Attorney for City of Riverside in City of Riverside v. Ruckelshaus. 
Appointed to the California Air Resources Board subsequent to the 
election of Governor Brown in November 1974. 
e Also on the Board of Governors of the Lawyers Club of Los Angeles and 
Director of the Planning and Conservation League. 
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TABLE VII --(continued) 

Frank Matthews 
(Greater Los Angeles Urban 
Coalition) 
Los Angeles 

Mrs. Joann Leonard 
(Calif. League of 
Conservation Voters) 

Mary Ann Eriksen 
Sierra Club Southern 
Representative 
Los Angeles 

Mrs. Hazel Scotto 
(Regional Plan Ass'n of 
California) 
Downey 

Source: Contract Report 

Barry Siegel 
(Urban Coalition) 
Los Angeles 

Miss Susan Durbin 
Environmental Protection 
Agency 
San Francisco 

June Mahall 
Environmental Protection 
Agency 
San Francisco 

Judy Schaff er 
Environmental Protection 
Agency 
Los Angeles 
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9 William F. Roberts, Deputy Executive Director of California Lung 

Association in Oakland. California Lung Association was formerly the 

Tuberculosis and Respiratory Disease Association--TRDA. Clean Air 

Constituency was, in fact, originally formed as an unincorporated 

entity specifically to function in the capacity of contractual agent 
10 for EPA programs undertaken by California Lung of Oakland. 

Beginning with a $2,500 grant under "Breathers' Lobby" in 1971, 

California Lung Air Programs and its descendent Clean Air Con-

stituency, have performed in four separate EPA projects. 11 

The 1972 Grant 

The first financially significant project undertaken by Clean 

Air Constituency was in 1972. A "training grant" of $34,147 was 

made to Clean Air Constituency, of which California Lung contri-

buted $4,035, to conduct a public education program concerning the 

California state implementation plan pursuant to the Clean Air Act. 12 

The report, "The Impact of the State Implementation Plan on the 

Citizens of California," submitted upon completion of the project, 

provides the information upon which the following section is based. 13 

9 See primary material cited in note 1 supra. 

lOinterview with Albert J. Heier, by telephone, May 20, 1975. See 
note Chapter IV, note 19 supra. Interview with William F. Roberts, 
Deputy Executive Director, California Lung Association, by telephone, 
June 3, 1975. 

11 See Chapter IV, notes 19-23 supra. 
12 Grant No. 900368. See note 1 supra. 
13 Id. Grant Report. 
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Clean Air Constituency decided to employ Ruckelshaus' contra-

versial 82% gas rationing plan in order to stir public interest and 

provoke a public debate in the South Coast Air Basin. The Ruckelshaus 

plan, which resulted from institutional CIG action in City of 

Riverside v. Ruckelshaus in 1972, has been described by various EPA 

officials as a ploy to keep Ruckelshaus "out of jail."14 The moti-

vation for the 82% gas rationing is perhaps more accurately described 

as an attempt to set the scene for bargaining. 

This point is supported by media coverage of the announcement 

of the EPA transportation control plan for the South Coast Air Basin 

on October 16, 1973.15 Larry Pryor of the Los Angeles Times described 

the final control plan as representing a concession to local govern-

ments and to complaints raised during a series of public hearings 

held by EPA throughout the state. "The chief concession was the 

deemphasis on gasoline rationing, putting off implementation until 

1977 and using it only as a last resort if all other measures failed. 1116 

Quite interestingly Train is quoted as saying that "rationing that 

would result in a complete ban on vehicle traffic was clearly un-

reasonable," and that "EPA would seek to have the Clean Air Act amend-
17 ments of 1970 changed before widespread rationing was enforced." 

14Interview with Russell Freeman, Deputy Administrator, EPA-
Region IX, San Francisco, in San Francisco, March 31, 1975. 

1510s Angeles Times, October 16, 1973. Grant Report. 

16Id. 

17Id. 
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From its inception, Clean Air Constituency's program was geared 

toward presenting quantifiable positive public support at the EPA 

hearings in March of 1973 for an 82% reduction in Vehicle Miles 

T 1 d (VMT) 1 . . . 18 rave e as an a ternative to gas rationing. Clean Air 

Constituency recognized the complexities introduced by certain measures 

of the state implementation plan and tailored its program to provide 

information about available alternatives. Its informational program 

focused on measures such as retrofits, which involved sophisticated 

technology, and others such as car pooling which required unquanti-

fiable changes in behavioral patterns. The Clean Air Constituency 

appraised the plan as posing two difficult informational tasks: (1) 

to familiarize the man-in-the-street with a specific goal-oriented 

planning process to achieve an 82% VMT reduction with an absolute 

time limitation and (2) to provide him with a means of expressing his 

19 preferences. 

Due to the obvious absurdity of 82% gas rationing, generating the 

quantifiable public support for the alternatives was, in substance, 

an effort to preserve the viability of the law in Los Angeles. 

Apparently, Clean Air Constituency viewed the situation as first re-

quiring that enforcement be accepted axiomatically. By firmly implant-

ing fears of 82% gas rationing, and focusing public relations efforts 

on alternatives, ultimately Clean Air Constituency was able to produce 

18 Grant Report. 

19Id. 
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a positive public response from a subset of the population. While 

its presentation at the EPA hearings may have been important in the 

formative process, the impact of Clean Air.Constituency appears to 

the author to be principally in preserving the viability of the law. 

Implantation of the Clean Air Act as a Legally Binding Constraint 

The threat of enforcement was made real in a fifteen minute slide 

show, narrated by Eddie Albert. This part of the program was designed 

to explain key provisions of the law and focus on samples of alternative 

implementation measures. Showings of the slide show were solicited 

via a leaflet, "82% Gas Rationing--It May Not Be Necessary." More 

than 20,000 copies of the leaflet were distributed to organizations 

in the South Coast Air Basin, an area of ten million residents 

(nearly one-half of the population of California). 

It should also be noted that the leaflet did not acknowledge 

the EPA grant and stated only that it was "prepared and paid for by 

the Tuberculosis and Respiratory Disease Association (TRDA)." Mailing 

was accomplished at substantial savings through TRDA's special third 

1 ·1· . ·1 20 c ass mai ing pr1v1 eges. EPA funding, however, was mentioned in 

Clean Air Constituency news releases and on stationary created pursuant 

to the program. EPA's relationship to Clean Air Constituency was 

considered conunon knowledge and was often mentioned in media coverage 

of the organization during the grant period. 21 

20 See Chapter III, notes 7 and 14 supra. 

21Interview with Mr. James Foy, Editorial Director, KNBC, Los 
Angeles, by telephone, July 3, 1975. 
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Quantifiable support for alternatives presented at the EPA 

hearings was obtained through (1) questionnaires accompanying the 

slide-show and (2) a Clean Air Convention. The questions were 

preceded by a synopsis of-the Clean Air Act and an explanation of 

the twenty-one alternatives posed by Clean Air Constituency. Clean 

Air Constituency's synopsis, entitled "Basic Aspects of the Clean 

Air Act, 1122 heavily emphasized the legality of the Clean Air Act 

as a binding constraint. This characteristic of the synopsis is 

reflected in the following key quotations. 23 

The Clean Air Constituency emphasized that the Act was "[b]ased 

on air quality necessary to public health," and that it "[s]ets 

specific levels which must be achieved by a specific deadline--

How much and by when." The organization noted that the Act "[g]ives 

states primary responsibility" and that the "federal government only 

steps in in cases of states' failure." Furthermore, they maintained 

that it would be "[b]ased on preparation by each state of an imple-

mentation plan--a legally binding statement of how it will be done, 

with a legally binding timetable for achieving the primary health 

standards." Finally, it "[r]equires adequate provisions for coopera-

tion between all county governments in a regional air basin." 

22Alternatives Packet, Clean Air Constituency Slide-show 
Presentation. Grant Report. 

23 . Grant Report. 
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A number of interesting points emerge from media coverage and 

certain presumptions upon which the Clean Air Constituency's program 

is based. First, and most obviously, the air quality standards set 

by the EPA Administrator are presumed correct. Secondly, the un-

avoidability of the implementation of the Act is firmly implanted. 

The strong presumption of the enforceability of EPA standards 

and their correctness is indicated in a reply to a KNBC editorial by 

Dr. Robert Sweig, Clean Air Constituency member, and former president 

of the Riverside County Medical Association. 

KNBC made inaccurate assumptions and statements which should be 
corrected. It was stated "the law was written to fit someone's 
dream." Present prescribed standards are not dreams--they 
are law, formulated from scientific research. This pamphlet 
"Air Quality Criteria for Photochemical Oxidents" is a 50-page 
document reviewing most of the current literature concerning 
disease conditions caused by smog. The resulting conclusions 
of the body of 13 scientists including representatives from the 
oil and auto industries were written into this law to make the 
Clean Air Act of 1970.24 

Mark Braly, Director of the Environmental Quality Laboratory at 

California Institute of Technology, and Vice-president of the 

Planning and Conservation League, speaking as a member of Clean Air 

Constituency, makes a similar point in response to a KNXT editorial: 

There are only 2/lOOths of a part per million difference be-
tween the State and Federal standards for photochemical smog 
and the State standard for sulfur dioxide is actually 
tougher. 

24KNBc Editorial Reply, February 14, 1973, Grant Report. 
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The really significant difference between the Federal and State 
standards is that one set of standards--the State--has never 
had the force of law behind them and thus could be ignored. 
And they have been. The Federal standards do have the force of 
law, and they cannot be ignored. That's what the flap is all 
about. 25 

John Dreyfuss, Los Angeles Times reporter, re-enforced the enforce-

ability aspect: 

"And there is no provision in federal law for extending those 
deadlines." 

"So, barring congressional action, drastic measures will have 
to be taken to clean the air. 1126 

Aside from the reiterations of the Clean Air Act as a binding 

legal constraint, other strongly made points include a potential for 

the federal government's role and emphasis on a regional approach 

to the air pollution problem. Having firmly implanted as axioms the 

(1) correctness of the standards through reliance on scientific 

expertise and (2) enforceability, the Clean Air Constituency con-

fronted the participants with the set of alternatives presented in 

Table VIII. 

The Convention27 

The second avenue for bolstering the Clean Air Act in Los Angeles 

was provided in a Clean Air Convention held by Clean Air Constituency 

25 Reply to a KNXT Editorial, June 13 and 14, 1973. Grant 
Report. 

26 Los Angeles Times, December 11, 1972. Grant Report. 
27 Grant Report. 
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TABLE VIII 

Questionnaire for Alternative Air 
Pollution Control Measures 

Do not try to complete the questionnaire immediately after seeing 
the presentation--the alternatives deserve some thought, each one by 
itself, and also the way each works with combinations of the others. 
Then indicate which of them you consider: 

most preferable 
next preferable 
least preferable 
unacceptable 

TRANSPORTATION CONTROLS 
REDUCING VEHICLE TRAFFIC 

Traffic Improvements 
1. Increase mass bus transit service 
2. Reduce fares on public transportation 
3. Establish commuter bus services 
4. Provide jitney cabs 
5. Institute car-pooling progr ams 

Vehicle Restraints 
1. Tolls for single-occupancy vehicles 
2. Increase parking fees 
3. Increase gasoline taxes 
4. Ban autos in congested areas 
5. Moratorium on highway construction 
6. Tax emissions from vehicles 

Reducing Individual Vehicle Emissions 
1. Enforce Federal new car program 
2. New devices on used cars (retrofits) 
3. Mandatory annual vehicle inspection 
3a Remove lead from gasoline 
4. Evaporative control devices 
5. Conversion of fleet vehicles 
6. New auto purchase, old auto removal 

LAND USE CONTROLS 
1. Temporary restriction of growth 

GENERAL STRATEGIES 
1. 4-day work week 
2. Parity restriction of industry 

CPi2 3 0 (_?) 3 0 
1 2®~ 
1 2 3 (<!) 
INDEX NO. 

1 2 3 0 1 
1 2 3 0 2 
1 2 3 0 3 
1 2 3 0 4 
1 2 3 0 5 

1 2 3 0 6 
1 2 3 0 7 
1 2 3 0 8 
1 2 3 0 9 
1 2 3 0 10 
1 2 3 0 11 

1 2 3 0 12 
1 2 3 0 13 
1 2 3 0 14 
1 2 3 0 15 
1 2 3 0 16 
1 2 3 0 17 
1 2 3 0 18 

1 2 3 0 19 D 
1 2 3 0 20 
1 2 3 0 21 8 
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TABLE VIII--(continued) 

GAS RATIONING 
What maximum % gas rationing (reduction in use of your car) 
would be acceptable to you? 
(circle one) 20% 30% 40% 80% 

Additional recommendations you would like to make: (attach additional 
sheet if you wish) 

Facsimile reproduced from "Grant Report. 11 Table VIII is an exact 
reproduction except that spacing requirements made it necessary to 
reduce the horizontal and vertical spacing. 
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under its EPA funding tie. The Convention to be held in Santa Monica 

on March 2 and 3, 1973, a few days before the EPA hearings, was 

advertised at the slide-show presentation and through various media 

sources. It was also publicized through a press conference held 

concerning Los Angeles' inadequate public transportation system. The 

press conference was conceived by Clean Air Constituency as a means 

of focusing additional attention on the problem of air pollution and 

hence the Clean Air Convention. They felt the news media had been 

saturated with press releases and spot announcements concerning the 

Convention and the EPA hearings, and that this was .a good way of 

k . th . b . d . 1 . d . 28 ma ing e connection etween improve air qua ity an mass transit. 

The press conference was held the morning before the Convention and 

was described in the Grant Report as having received good press 
29 coverage. 

Clean Air Constituency describes the Clean Air Convention as 

a "gathering of people •.• to express a preference ••• to choose 
30 a platform." Citizens were afforded five minutes to present their 

views, followed by "two minutes of comments by a resource panel to 

correct misconception and put individual statements with (sic) the 

context of the Clean Air Act. 1131 

28 Grant ReEort at 22. 

29Id. 

30Id. at 10. 

31Id. at 11. 
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Clean Air Constituency describes media coverage of the Con-

vention as "select," with representatives from the New York Times 

and Time Magazine as well as extensive local coverage. Los Angeles 

Times coverage was provided by John Dreyfuss and Art Siedenbaum. 

In addition to substantial local TV and radio coverage the Convention 

1 d . b f . ff 32 resu te in a num er o spino s. 

The Grant Report lists media sources providing favorable coverage 

of the Clean Air Constituency activities and the Convention. One 

TV station, KNBC, was singled out as having refused to run spot 

advertisements for Clean Air Constituency, and as having limited 

their coverage to the first news conference, and having editorialized 

against gas rationing. Although they did not refer to Clean Air 

Constituency in the editorial, KNBC permitted Clean Air Constituency 
33 to rebut. In an interview, Mr. James Foy, editorial director of 

KNBC, maintained that KNBC was in no way opposed to clean air, but 

thought the gas rationing necessary to meet the 1975 deadlines was 

11 . . 1 34 tota y impractica • Perhaps the value of this episode lay in 

the public recognition gained by Clean Air Constituency as a 

defender of the law. 

32The Grant Report lists "spinoff" articles resulting from the 
Convention in the Southern Sierras, magazine of the Sierra Club's Angeles 
Chapter and in the Los Angeles area on commuter buses. The executive 
director was interviewed for material for use in Christian Science 
Monitor, Motor Trend Magazine, and the American Society of Planning 
Officials Journal. 

33 Note .21 supra. 

34Id. 
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Media coverage credits Graham O. Smith, Executive Director of 

Clean Air Constituency, as describing those attending the Convention 

as representing a "cross-section of the population and not all orthodox 

. 1. 1135 environmenta ists. The list provided below, submitted by Clean 

Air Constituency at the EPA hearing, indicates that far from being a 

cross-section of the population, the 304 participants tended to be 

representative of the atypical subset which characterizes the en-

. 1 36 vironmenta movement. 

Analysis of registration cards filled out by those attending 
the convention indicates predominant representation by middle 
and upper-middle class, white collar, professional, and 
more general (housewife, student) categories. 

1. Neither representatives of any one industry nor any 
environmentally active organization were present in numbers 
which might significantly bias ballot results. 

2. Low income and minority groups were represented, but only 
by single individuals from each organization. 

3. Industry representatives participated only as resource 
people, or as observers.37 

The analysis of participants indicates that the "cross-section of 
the population" description might be misleading. 

The Mandate 

On the basis of the platform endorsed by 304 participants and 

the questionnaire submitted by 800 respondants to the slide-show, 

35s M . E . L k M h 5 1973 anta onica vening oo out, arc , • Grant Report. 

36 See Chapter II at 16-19, supra. 

37aearings of the U.S. EPA, Anaheim, California, March 22, 
1973. Testimony presented by Graham O. Smith, Executive Director, the 
Clean Air Constituency. 
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Clean Air Constituency presented the following to the EPA Hearings 

as public endorsement of the alternatives to the 82% gas rationing: 

1. A clear mandate to enforce the Federal Motor Vehicle 
Emissions Control Program as it is written, and by the pre-
scribed deadline. 

2. A clear mandate for government to provide inexpensive 
mass public transit as soon as possible. 

3. Strong support for halting construction of freeways, 
highways, and major roads until acceptable air quality can 
be achieved and maintained. 

4. Strong support for restriction of continuing urban growth 
until acceptable air quality can be achieved and maintained. 

5. "Indirect" taxes used as disincentives to auto travel are 
the least popular of· all proposed measures. "Direct" taxes 
on emissions themselves are more acceptable. 

6 . Gas rationing is by no means unacceptable to the larger 
public.38 

The Contract 

Clean Air Constituency's survey taken on behalf of EPA may have 

been instrumental in the development of the Transportation Control 

Plan emerging from the EPA hearings. 39 Assessing the impact of Clean 

Air Constituency on the outcome of the hearings, however, would re-

quire further research. Nonetheless, Clean Air Constituency's next 

effort undertaken for EPA was a contract to promote the transporta-

tion control plans emerging from the hearings. In this instance, 

Clean Air Constituency was paid $35,000 in $5,000 installments to 



196 

"elicit1140 support from the public for the plans during the period 

September 24, 1973 through September 24, 1974. 41 

A major difference in evidence in the EPA contract which dis-

tinguishes it from the grant is the more strict nature of EPA 

contracting methods. A second difference is the more pervasive 

approach taken in the project, as indicated in the report, 

"Implementing Transportation Control Measures in Los Angeles," 

which was submitted to EPA upon completion of the project. (Here-

inafter cited as the "Contract Report.") The greater direct control 

exercised by EPA over contractors is indicated by the fact that the 

script for the film, produced as part of the project, had to be 

approved by EPA. Changes in EPA policy were credited with delaying 

production of the film until May, 1974, the point at which two-
42 thirds of the contract was completed. 

Evidence of the more diffuse approach taken by Clean Air Con-

stituency is provided in the final paragraph of the cover letter of 

the Contract Report: 

Perhaps better than a narrative report, the attachments to 
this statement do a better job outlining the twelve months' 
activity carried on by the California Lung Association and 
the Clean Air Constituency. At the least it can be stated, 
the Clean Air Constituency offered an alternative voice 

40 Term used by Albert J. Heier. Heier interview. 

41 EPA Contract No. 68-01-1584. See note 1 supra. 
42 Cover Letter, Contract Report at 3. 
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within the connnunity on clean air matters at a time when such 
an alternative voice was desperately needed. At the most it 
can be stated, that the Clean Air Constituency served as a 
focal point for connnunity groups interested in clean air in 
a strong, factual and important story regarding the imple-
mentation of the Clean Air Act. 

A 16mm film, "How Clean Do You Want Your Air?," narrated by 

Jack Lemmon, was produced rather than the slide-show used under the 

grant and a shorter questionnaire (18 questions rather than 21) 

d . "b d d 11 d h d f h . 43 was 1str1 ute an co ecte at t e en o t e presentation. 

The questions centered on the sacrifices people were willing to make 

to implement Clean Air laws and made explicit the cost measured in 

both dollars and modification such as carpools. A facsimile of the 

Clean Air Constituency survey is provided in Table IX. 

Quite interestingly, the results of the surve~ were not made 

available to EPA in the final project report submitted on January 

15, 1975.44 According to Gladys Meade, Director of the Air Conservation 

45 Division, in April, 1975, the survey responses were still un-

correlated. One is led to surmise that since the questionnaire 

made the cost more apparent, the survey results may have been less 

supportive of the massive public support posited by Clean Air 

Constituency. 

43 Contract Report. 
44 Cover letter by William F. Roberts. Contract Report. 

45rnterview with Gladys A. Meade, California Lung Association 
and Clean Air Constituency, Los Angeles, California, in Los Angeles, 
April 7, 1975. 
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TABLE IX 

Alternatives to 82% VMT 

THE CLEAN AIR CONSTITUENCY 

1670 Beverly Boulevard • Los Angeles 
California 90026 • Telephone: (213) 483-3220 

THE RESULTS OF THESE QUESTIONNAIRES WILL BE GIVEN TO THE U.S. 
ENVIRONMENTAL PROTECTION AGENCY. 

1. To meet the air quality standards of the Federal Clean Air Act 
cities and counties in the Los Angeles Basin are considering 
certain measures. Here are some alternatives. Please check 
those you find acceptable: 

A. Taxes to subsidize and expand public transportation. 
B. Special lanes for express buses and car pools on freeways. 
C. Special lanes for express buses and car pools on major streets. 
D. Using your car less on smoggy days by switching to public 

transportation. 
E. Limiting the use of automobiles in the central business 

districts. 
F. Placing taxes on automobile emissions. 

2. Currently residents of the Los Angeles Basin are paying about 
$5.00 a year for public mass transit. Other areas like 
San Francisco are paying $50.00 or more a year in taxes. 
Would you be willing to give: 

0-$5 
$5-25 
$25-50 
$50-75 
$75 or more. 
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TABLE IX --(continued) 

3. Which taxes would you be most willing to pay to subsidize public 
transportation? 

sales tax 
gasoline tax 
property tax 
income tax 
emissions tax. 

4. If convenient public transportation alternatives were available 
would you be willing to use them: 

most of the time 
some of the time 
only on smoggy days 
never. 

5. How far do you live from your work? (one way] 

0-5 miles 
5-10 miles 
10-15 miles 
15 miles or more. 

6. If you work, which of the following means do you use to get to 
work? 

public transportation 
car pool 
bicycles 
walk 
private car. 

7. Would you favor a tax credit or incentive to people who car pool, 
use public transportation or buy fuel economy cars? 

Yes 
No 

Don't Know. 



200 

TABLE IX --(continued) 

8. How did you find the film "How Clean Do You Want Your Air?" 

__ Very Interesting 
__ Interesting 

Not Interesting 

PLEASE CHECK THE APPROPRIATE SPACE 

Sex: 
Male 
Female 

Age: 
Under 18 
18-25 
26-35 
35-50 
Over 50. 

Income: 
Under $6,000 
$6,000-10,000 
$10,000-20,000 
Over $20,000. 

County of Residence: 
__ Los Angeles 
__ Orange 

Riverside 
San Bernardino 
Santa Barbara 
Ventura. 

REMARKS: 

Facsimile reproduced from "Contract Report." Table IX is an exact 
reproduction except that spacing requirements made it necessary to 
reduce the horizontal and vertical spacing. 
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It is true, after all, that at least one other study has indicated 

that consumers are not willing to pay very much for various benefits 

resulting from abatement. A poll of 100 students at the University of 

California at Riverside and University of California at Los Angeles 

conducted by Professor Ralph d'Arge of the University of California at 

Riverside in 1971, indicated that they were willing to pay only 

$0.03 per day for improvements in visibility on days the oxidant level 
46 exceeds 0.10 ppm. Although the reliability of this estimate is 

dependent upon the experimental design of the survey to separate 

aesthetic losses from health and productivity related damages, it is 

possible that Clean Air Constituency may have received a similar 

response. 

A third difference occurred in Clean Air Constituency's relation 

to the media. Sophisticated media usage became an element in the 

evolution of Clean Air Constituency to activist environmentalist CIG, 

a change which undoubtedly occurred during the contract period. In 

the opinion of this author, the activities under EPA contract de-

emphasize Clean Air Constituency's role as conduit for the expression 

of opinion by diffuse publics. Instead, through effective media 

utilization, Clean Air Constituency assumed an issue orientation which 

was bolstered by the activities of closely related organizations 

and the personalities of closely associated individuals. 

46Brief for plaintiff, Exhibit A at 11, City of Riverside v. 
Ruckelshaus, 4 ERC 1728. 
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We now focus on the use of institutional CIGs to internalize 

intergovernmental conflict. In this section we consider the emergence 

of an adversary relationship between Clean Air Constituency and 

state and local agencies through various forms of imprecation and 

finally the culmination of such efforts in litigation. 

Imprecation 

Since Clean Air Constituency was originally organized as a 

program and never sought 50l(c)(3) status as a tax-exempt entity, 

it was free to engage in activities prohibited to CIGs dependent 

upon tax subvention. Furthermore, as a California Lung Association 

program involving little or no direct investment on the part of the 

parent organization, Clean Air Consitutency enabled California 

Lung Association to subsidize lobbying efforts without Internal 

Revenue censure. While direct subsidization by EPA not only encourages 

the formation of ancillaries in support of EPA, greater long-term 

importance is implied by its encouragement of cooptation of EPA's 

natural adversaries. With CIGs characteristically underfinanced, 

EPA subsidies would tend to discourage opposition from CIGs desiring 

such aid, while possibly making those under current contract dependent 

on EPA for the funding of future activities. Our current interest 

lies, however, in the expanded set of instruments available to Clean 

Air Constituency as an institutional CIG. 
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Lobbying--Direct 

The first instance of direct lobbying occurred in the publica-

tion of four pamphlets entitled Guides to Action. 48 These were used 

by Clean Air Constituency to extol (1) the advantages of small 

cars; ~) the virtue of using public transportation; and (3) joining 

carpools. The fourth pamphlet subtitled "Write Your Legislator" 

provides a case in point of activities meeting the IRS definition 

of lobbying. 

Clean Air Constituency urged that legislators in Washington 

be written in support of: 

1. The Clean Air Act and its definite goals with a 

definite timetable for achieving them. 

2. Money for public transportation. 

Citizens were encouraged to write to state officials in Sacramento 

in support of: 

1. Special freeway lanes for buses and car pools. 

2. State Highway Trust money for public transportation. 

Finally, citizens were urged to write local legislators in support of: 

1. Implementation of the EPA Transportation Controls. 

2. Local funds for public transportation. 

3. Bicycle path networks. 

4. Reserved bus lanes on local streets for express buses. 

48 Contract Report. 
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The pamphlet closed by urging citizens to join lobbying organizations 

such as the Sierra Club and the League of Women Voters, or non-

lobbying groups, the Planning and Conservation League and the Lung 

Association. 

A letter written on Clean Air Constituency stationery by 

Ms. Traute Moore, Clean Air Constituency Associate Director, urged 

legislators to vote no on two bills in the California Legislature. 49 

This provides a second instance of what may be deemed "legislative 

50 activity" under the Internal Revenue Code. Although information 

concerning this letter is not provided in the Contract Report, it 

may be conjectured that since it was addressed "Dear Assemblyman," 

it was a form letter sent to California legislators. 

Moore argued that the two bills requiring installation at the 

time of ownership change would render the NOx device ineffective 

and urged instead that the legislature's response to the energy 

crisis take the form of transportation control plans. Basing her 

arguments on research by EPA and Dr. James Pitts, 51 Director of 

the Statewide Air Pollution Center at Riverside, Moore maintained 

that it was essential to lower NOx levels. 

As an example of CIG action to internalize intergovernmental 

conflict by forcing the state government to consider unpopular or 

49 california Senate Bills 827 and 1424 (1974). February 20, 
1974 letter provided in Contract Report. 

50 see Chapter III notes 18-24 supra. 

51Id. 
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politically nonviable alternatives, the letter further warned the 

California Legislature of possible federal government action resulting 

inadvertently from rescinding the NOx device. The warning was 

advanced along the following lines: 52 

1. EPA had designated the South Coast Air Basin as one of the 

two most critical areas in the nation in its NOx levels, and stated 

that they must be controlled; 

2. the present state Air Resources Board Implementation Plan 

will not be able to meet federal or state Air Quality Standards by 

1977 even with the NOx device program; and finally 

3. to drop the 1966-70 mandatory NOx program is inviting action 

from the federal government. 

P bl . T · 53 I d' L bb . u ic estimony -- n irect o ying 

Clean Air Constituency lobbied for transportation control 

strategies through public statements issued through the media and 

testimony delivered before local, state and federal governmental 

52 Contract Report. 

53 · S T • C • H . Testimony at: enate ransportation ommittee earings on 
Energy in Los Angeles, December 11-12, 1973; State Air Resources 
Board Hearings on the NOx Device in Los Angeles, December 19, 1973; 
Air Resources Board Meeting. December 18-19, 1973; Air Pollution 
Control District Variance Hearing Board of the Los Angeles Department 
of Water and Power Variance Suit to Burn High Sulfur Oil, January 
30, 1974; Air Pollution Control District Variance Hearing Board on 
the Pasadena Department of Water and Power Variance Suit to Burn 
High Sulfur Oil, March, 1974; Statement Delivered to the Subcommittee 
on Environmental Pollution of the Senate Committee on Public Works, 
March 15, 1974. 
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bodies. A significant portion of Clean Air Constituency's public 

relations efforts in this area were devoted to promoting the 

transportation control strategies, of which the NOx device program 

was an important part. In the following section we focus on statements 

and testimony dealing with the NOx devices and transportation con-

trol strategies. 

Clean Air Constituency's Traute Moore, speaking before the 
54 Senate Transportation Committee Hearings in Los Angeles, and at the 

55 State Air Resources Board hearings in Los Angeles, strongly en-

dorsed the NOx device for Los Angeles and the EPA Transportation 

Plan. Again basing her statement on the NOx research of Dr. James 

Pitts and also citing action taken by the Japanese government con-

cerning the control of NOx, Moore maintained " ••• a 20% reduction 

in this pollutant would seem definitely worthwhile. 1156 

Cost effectiveness arguments for NOx devices proceeded along 

the following lines: 

Even devices placed on a 1966 car would be expected to have a 
life of at least four years, which would bring the yearly 
cost to $9.00. Add to this $10.00 to $15.00 more in fuel 
costs per year, and the cost would come to that of a dinner 
and a movie--a small price to pay for a 20% improvement in 
one of the major air pollutants. 11 57 

54 December 11-12, 1973. Statement provided in Contract Report. 
55 December 18-19, 1973. Statement provided in Contract Report. 

56Id. 

57Id. 
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In testimony before Senator Muskie's Senate Subcommittee on 

Environmental Protection, Ms. Moore charged that "[c]ontempt of the 

Clean Air Act and a lack of effort and committment on meeting the 

transportation control deadlines set by the Act has been displayed 

by the State of California. 1158 A step-by-step compliance program 

tying Federal Highway Trust Fund and Urban Mass Transit Administra-

tion money was advocated. The brunt of her argument was promotion 

of strictly enforced deadlines by a "strong EPA" in order to "prevent 

the wild handwringing that has taken place over meeting the final 

goal by 1977. 1159 

60 Press Releases 

Clean Air Constituency press releases support internalization 

arguments through media utilization as an adversary forum for 

imprecation of local and state governmental action. Several Clean 

Air Constituency press releases may be cited in support of the 

position that institutional CIGs have been used to internalize 

intergovernmental conflict. The emergence of strong personalities 

closely associated with Clean Air Constituency also became important 

in the internalization process. 

58senate Subcommittee on Environmental Protection, March 15, 
1974, at 2. Testimony provided in Contract Report. 

59Id. 

60 
Id. 
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In urging the California Air Resources Board to "really confront 

the problem of Indirect Source Review Procedures: Clean Air Con-

stituency's press release referred to the California Air Resources 

Board as " ••• one of the nation's more laggard agencies in the 

establishment of rules for control of air pollution. 1161 Ms. Moore 

further charged "that unless the Air Resources Board regulations 

are very clear and specific, local Air Pollution Control District 
62 chiefs might be less than zealous in performing their duty." 

With similar motivation Clean Air Constituency urged the Los 

Angeles City Council not to exercise its option of filing suit 

against EPA to review EPA Transportation Controls. Ms. Moore, 

speaking on behalf of the organization, charged "that such court 

action would be aimed not at clarifying any legitimate reasonable 

legal issues, but simply at delaying the implementation of the Clean 

Air Act for bureaucratic convenience and in defiance of the public 

interest in rapidly proceeding with a program that can result in 

clean air. 1163 

Admitting the need for refinements in the Plan, Clean Air 

Constituency maintained the "courtroom does not provide the forum 

. h. h . . . ..64 in w ic to carry out serious negotiations. Clean Air Constituency 

61 News Release, April 11, 1974. Contract Report. 
62 Id. at 1. 

63 News Release, no date. Contract Report. 

64Id. 
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further referred to the law suit as "an act of irresponsibility towards 

the people of this basin." Promoting EPA as always willing to "con-

sider any acceptable counter proposals by local officials," Clean 

Air Constituency urged instead that "in place of a lawsuit, construe-

tive and direct negotiations take place between local officials and 

the state and EPA. 1165 

Although not included in the Contract Report, groups and indivi-

duals closely associated with Clean Air Constituency became involved 

in CIG activities which may be used to support the internalization 

thesis. The following information is taken from Profile of An Air 

Pollution Controversy, by Joe Doty and Norman Zafman with editorial 

assistance by California Lung Association (hereinafter cited as 

Profile). 

The Angeles Chapter of the Sierra Club, California Lung Associa-

tion, and Clean Air Constituency became involved in efforts spear-
66 headed by Coalition for Clean Air, a Clean Air Constituency member. 

66clean ~ir Constituency member Coalition for Clean Air is 
itself a coalition of planning and conservation groups: San Diego 
Clean Air Council, GASP (Group Against Smog), various chapters of 
SOS (Stamp Out Smog), the United Auto Workers Environmental Committee, 
Southern California Citizens Committee on Freeways and Transporta-
tion, Clean Air Now, Southern California Environmental Confederation, 
Silverlake Residents Association, and People's Response on a Better 
Environment. It should also be noted that Clean Air Now received a 
"Breather's Lobhy" grant. Levine represented Citizens for Clean 
Air and Zafman, the Beverly Hills Bar Association. 
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This action subsequently led to the State Air Resources Board 

investigation of the Los Angeles Air Pollution Control District on 

January 3, 1973. The investigation centered on 22 citizen-initiated 

issues of which the most prominent were monitoring methods, 

criteria for alerts, and public information disclosure policies for 
67 emission data. The investigation conducted by the Air Resources Board 

Special Investigating Panel found that "any broad condemnation of 

the regulations, policies, procedures, or practices of the District 

cannot be substantiated.1168 The Panel further characterized the 

polarization of CIGs and the Air Pollution Control District as the 

more serious problem in the attainment of their mutual objective of 

1 . 69 c ean air. 

Subsequently, Clean Air Constituency spearheaded action requesting 

indepe~dent review of the Los Angeles Air Pollution Control District's 

data methods and prediction procedures. 70 Joined by Clean Air Now71 

and with technical assistance from EPA, Clean Air Constituency re-

quested the "Board of Supervisors to appoint a Blue Ribbon Panel of 

experts to evaluate the data base, assumptions, and projections of 

the Los Angeles Air Pollution Control District. 1172 

67Profile. 

68Id. 

69Id. 

70 News Release provided in Profile. 
71 See note 66 supra. 

72Profile. 



211 

The Dismissal of Gladys Meade 

In an unexpected shakeup of the California Air Resources Board 

on December 14, 1973, Governor Reagan announced the retirement of 

Chairman A. J. Haagen-Smit, resignation of R. Robert Brattain, and 

the ouster of Gladys Meade. Meade, Director of the Air Conservation 

Division of California Lung and prominent member of Clean Air Con-

stituency, was fired allegedly for her outspoken support of the NOx 

device program. As a result of the controversy surrounding her 

removal from the Board, Meade became the object of much media 

attention. Her December 19, 1973 appearance before the reconstituted 

California Air Resources Board to urge adoption of the NOx program 
73 received both newspaper and television coverage. 

With respect to the development of Clean Air Constituency v. 

California Air Resources Board, a December, 1973 press release 

issued by Clean Air Constituency is important. The press release 

accused Governor Reagan of "stacking the Air Resources Board to 
74 assure a vote to delay a smog reduction program." Traute Moore of 

Clean Air Constituency, Larry Moss, Sierra Club President, and 

Ralph B. Perry III, President of Coalition for Clean Air, made the 

accusation following the Reagan appointment of four new members to 

the five-member State Air Resources Board. Moore referred to this 

73Fisher, Los Angeles Times, December 20, 1973, at 1, col. 2. 
Clipping provided in Contract Report. 

74 Contract Report. 
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as "an absolutely blatant politically motivated action," and main-

tained that it was to assure negative votes on the NOx device, 

since Dr. A. J. Haagen-Smit, Gladys Meade, and R. Robert Brattain, 

the three members who had voted for it, had departed. 75 Even after 

Clean Air Constituency v. California Air Resources Board had been 

filed and was in the courts, Clean Air Constituency charged that 

"California is inviting intervention by the federal government" 

if the program for mandatory installation of NOx devices was dropped. 76 

Litigation 

Clean Air Constituency's use of litigation represents a natural 

extension of the adversary relationship characterizing their 

activities while under the EPA contract. The action is consistent 

with the promotion of transportation control strategies since Clean 

Air Constituency considered the NOx program a cost-effective current 

step which could be taken. In the light of Clean Air Constituency's 

support of the Nox program and the controversy surrounding Reagan's 

removal of Gladys Meade from the California Air Resources Board, 

Clean Air Constituency's reaction to the postponement of the NOx 

program for 1966-70 cars was to take it to court. We begin with a 

discussion of the legal basis of the complaint. Next we consider some 

interesting collateral issues stemming from the involvement of in-

stitutional CIGs. 

75News Release, February 14, 1974. Corttract Report. 

76Id • 
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The NOx program began in November, 1971 with amendments to the 

Air Resources Act which required that the Air Resources Board set 

standards for devices to reduce emissions of NOx from the exhaust 

of 1966-70 automobiles. 77 The Air Resources Board was empowered to 

(1) accredit such devices; (2) require certificates of compliance 

upon initial registration and transfer of ownership of 1966-70 

vehicles and all vehicles upon renewal for the year 1973; and (3) 

grant limited authority to delay the requirements for certificates 

of compliance for all automobiles by 1973, for extraordinary or 

compelling reasons only. 

In early 1972 the petitioners Echlin and Dana presented devices 

to the Air Resources Board which were subsequently accredited. On 

or about September 17, 1972, the Air Resources Board passed an 

emergency resolution78 to defer the 1973 registration requirement. 

The basis for this action was an alleged insufficiency of both the 

devices and mechanics to install them in time to provide a certificate 

of compliance for the 1973 registration. 

On November 21, 1972, the Air Resources Board adopted a resolu-

tion79 containing a schedule for installation of NOx devices. The 

schedule provided that, upon transfer of ownership and upon initial 

registration, certificates of compliance would be required in: 

77Mulford-Carrell Air Resources Act, California Health and 
Safety Code §§. 39.00 et. seq. (1967). 

78~esolution No. 72-111 (1972). 

79Resolution No . 72-lllB (1972). 
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1. Riverside County by February 1, 1973 

2. Los Angeles, San Bernardino, Orange, Ventura, and Santa 

Barbara Counties by April 1, 1973 

3. San Francisco, San Mateo, Santa Clara, Alameda, Contra 

Costa, Marin, Sonoma, Napa, and Solano Counties by June 1, 1973. 

The Resolution further provided that beginning July 1, 1973 all 

1966-70 vehicles would be required to install the device in accordance 

with a schedule based on license plate numbers. 

In June, 1973 the Air Resources Board repealed the entire in-

stallation schedule on the basis of suspicions of valve damage under 

certain conditions. On September 24, 1973 the Air Resources Board 

by emergency regulation, adopted an installation schedule providing 

among other things, that 1966-70 vehicles would be required to have 

NOx devices installed on or before December 1, 1974. Installation 

by license plate numbers was scheduled to begin on January 1, 1974. 80 

On November 16, 1973, Governor Reagan sent a letter to Dr. A. J. 

Haagen-Smit, Chairman of the Air Resources Board, requesting the 

Board to reconsider the new installation schedule because of the 

energy shortage, and the increased gasoline consumption which they 

would cause. By the December 19, 1973 meeting at which the delay 
81 was passed, three members had left the Air Resources Board. Dr. 

Haagen-Srnit had retired, Robert G. Brattain had resignedj and 

80Resolution No. 73-27F (1973). 

81Resolution No. 73-27B (1973). 
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Gladys Meade had been fired. Meade's firing generated considerable 

media coverage with strong innuendoes that the Air Resources Board, 
82 as previously constituted, would have voted against the delay. 

The Complaint 

At its January 7, 1974 meeting, the Clean Air Constituency 

unanimously agreed to become a co-plaintiff in a lawsuit against the 

California Air Resources Board. 83 A summary of the legal position 

advanced by Clean Air Constituency in the lawsuit is provided 
84 below: 

That the resolution of December 18, 1973 by which the Air Resources 
Board delayed implementation of the NOx emission device program for 
one year is invalid because: 

1. The Air Resources Board has no legal authority to base any 
decision on the energy shortage, under the legislation that created 
the NOx emission device program. 

2. The resolution is an abuse of discretion, in that it is incon-
sistent with standards prescribed by the law and not reasonably 
necessary to effectuate the purpose of the NOx legislation. 

3. The Air Resources Board has a duty to implement the NOx device 
program as rapidly as possible. 

4. That if the court determines that the Legislature did attempt 
to give the Air Resources Board authority to delay the program for 
reasons unrelated to the effectiveness of the program, then this 
was an unconstitutional delegation of legislative power of Article 
XXVI, Section 3 of the California Constitution. 

82Los Angeles Times, December 20, 1973. Contract Report. Meade 
received TV coverage at her appearance before the Air Resources 
Board arguing for continuation of the NOx program. 

83 Contract Report. 
84 See note 5 supra. 
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5. The resolution was not promulgated in accordance with the pro-
cedures required by the California Administrative Act because no 
notice was given 30 days in advance and the Air Resources Board took 
no evidence and made no findings of any facts constituting an 
emergency. 

6. The action of the Air Resources Board in delaying the program 
was arbitrary, capricious, and lacking evidentiary support. 

The petitioners contended that the delay would cause daily 

emissions -of up to 100 tons of NOx and thereby endanger the health 

of all Californians. A writ of mandamus was requested in order to 

compel (1) correction of abuses of discretion by administrative 

officers and (2) performance by an agency of an act required by 
85 law to be performed. 

In denying the plaintiffs' argument for reinstating the 1974 

deadlines for installing the devices, Los Angeles Superior Judge 

David N. Eagleson said the legislature had given the Board authority 

"to take cognizance of facts in the real world. 1186 Referring to 

the smog-control devices as a "victim" of the "energy crisis," he 

ruled that the Air Resources Board did have the authority to order 

h d 1 . h 1 . 1 . . 87 t e e ay wit out egis ative consent. 

85"The action of mandamus is one, to obtain an order of a court 
of competent jurisdiction to command an inferior tribunal, board, 
corporation, or person to do or not to do an act the performance or 
omission of which the law enjoins as a duty resulting from an office, 
trust, or station." Black's Law Dictionary (4th Edition Revised, 1968). 

86 Los Angeles Times, June 14, 1974. Contract Report. 
87 Case Docket, Center for Law in the Public Interest, A-10 

(December 1974). 
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The Center for Law in the Public Interest chose to file a 

petition for writ of mandamus in the California Supreme Court, rather 

than to proceed with the normal lengthy appellate process. On 

June 17, 1974, the California Supreme Court invalidated the delay 

and ruled that the Air Resources Board had exceeded its constitutional 

powers and had "improperly weighed the need to conserve fuel against 

the need for clean air.1188 

Although Clean Air Constituency's involvement in the case may 

be explained as part of their proprietary interest in the NOx program, 

and possibly the inducement of the publicity generated by Meade's 

removal from California Air Resources Board, there are other elements 

of the case which make it interesting. First, a conflict of interest 

arose out of Clean Air Constituency's contractual relationship to 

EPA. Second, the installation of Clean Air Constituency and Meade 

as co-plaintiffs in order to obtain standing became important in 

determining the form ultimately taken by the petition. These institu-

tional factors will be considered in the light of their effect on 

the development of the case in point. 

Conflict of Interest 

Questions of conflict of interest arose in this suit since 

Clean Air Constituency was under EPA contract to "elicit" support for 

the transportation control strategies. The issue was settled by 

88 Id. at A-11 
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the Office of General Council through stipulation that no EPA funds 

or personnel salaried by EPA contract be used in bringing the suit. 89 

Although the EPA solution is supportable on legal grounds, economists 

recognize that "money mixes" in decision-making, if not from the 

accounting standpoint. 

Although on legal grounds questions of conflict of interest 

are rendered moot by the fact that the private plaintiff paid all 

litigation expenses, a strong case may be made that EPA contracts 

subsidize non-contractual activist CIG activities. Given that 

the publicity attendant to EPA instrumentality status and various 

related activities had established' public recognition of Clean Air 

Constituency as defender of EPA policies; litigation, although 

non-contractual, represented the natural extension of their institu-

tional CIG role. 90 

It is not unlikely that EPA would have carried on similar public 

relations efforts or gone to the courts to enforce the law. In 

this case, however, direct government provision, as opposed to the 

89contract Report, Appendix 5. 

90see e.g., Citizens for Clean Air v. Corps of Engineers, 
(356 F. Supp. 14) (D.C.S.N.Y.), 5 ERC 1102 and Citizens for Clean 
Air v. Corps of Engineers, (349 F. Supp. 696) (D.C.S.N.Y.), 4 ERC 
1456. Citizens for Clean Air received a "Breathers' Lobby" grant in 
1971. As of March 31, 1975 Citizens for Clean Air had two EPA 
grant requests: Social Cost for Motor Vehicles in America Today 
and Program to Market New York City Metro, Area Air Quality .Imple-
mentation Plan: Transportation Controls. 
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use of institutional CIGs and their subvented parent organizations, 

may be much less cost-effective. The ability of CIGs to marshall 

individual and media coverage provides EPA with substantially greater 

"bang for their buck" than for profit-making organizations. 91 EPA 

contracting methods which encourage CIGs to be "leaders in the field" 

provide the incentive for institutional CIGs to get as much mileage 

out of an issue as possible . Since the courts have been a low 

cost means for advertising CIG activities, we should expect quasi-

administrative CIGs to feel it an obligation to EPA, as well as in 

their own best interest, to pursue each issue to a binding decision 

in the courts. 

The Merger of Grievances 

The form taken by Clean Air Constituency's complaint represents 

a response to both economic and institutional factors. Dana and 

Echlin suffered economic harm through investment of nine million 

dollars and 4.7 million dollars, respectively, in the development and 

warehousing of the NOx device. 92 Furthermore, it had been argued 

by the State Attorney General that since Dana was incorporated in 

Virginia and Echlin in Connecticut, they lacked legal standing to 
' 

b . . . c l "f . 93 ring suit in a i ornia. The inability to gain access to the 

91 See notes 10 and 40 supra. 
92 See note 5 supra. 

93Fisher, Los Angeles Times, December 18, 1973. Contract Report. 
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courts, of course, had the effect of increasing the probability that 

the two would sustain economic damage from delays in the NOx program. 

Although with legal standing in doubt, indications were provided 

before the delay that one manufacturer was "seriously considering 

a lawsuit against the Air Resources Board and the state to force 
94 adherence to the plan." 

Clean Air Constituency was approached by one manufacturer 

about the possibility of becoming co-plaintiff in such a suit. 95 

The manufacturer offered to pay all the legal fees, which amounted 
96 to about $10,000. While Dana and Echlin were represented by 

. 1 f" 97 Cl A. C . d M d d private aw irms, ean ir onstituency an ea e were represente 

by Mary Nichols of the Center for Law in the Public Interest. 98 

One may only conjecture about the extent to which Clean Air 

94Id. 

95rnterviews with Mary Nichols April 4, 1975, and Gladys Meade, 
April 7, 1975. 

96rd. Nichols. 

97For Dana: Paul, Hastins, Janofsky and Walker, Los Angeles; 
for Echlin: Munger, Tolles, Hills and Rickershauser, Los Angeles. 

98 Mary Nichols prepared the case in City of Riverside v . 
Ruckelshaus which ultimately led to EPA's promulgation of 82% gas 
rationing. Center for Law in the Public Interest has a close relation-
ship to Clean Air Constituency. Not only is it a member of Clean 
Air Constituency, but also Clean Air Constituency members are found 
on its board of trustees: Gladys Meade and Larry E. Moss, president 
of Sierra Club (Angeles Chapter). 
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Constituency's proprietary interest in the NOx program, both as 

environmentalists and EPA contractor, and the recent controversy 

surrounding Meade's removal were controlling factors in their 

installation as plaintiffs. 

Although the brief filed by the petitioners is consolidated, 

and does not, therefore, specify the input of the individual lawyers, 

media coverage may be used to separate the arguments advanced by 

each. The lawyers for Dana and Echlin argued their substantial 

investment .in the program gave them a "right to sue to protect their 

interest. 1199 Mary Nichols, on the other hand, representing the 

environmentalists argued that the delay had damaged the health of 

"all persons who breathe in this state" by the unnecessary release 

of at least 100 tons of NOx per day.lOO 

One cannot, of course, say how the ultimate form taken by the 

petition may have been altered by the installation of Clean Air 

Constituency and Meade in Dana and Echlin's case, or vice versa. 

It would appear, however, that Dana and Echlin's case was probably 

bolstered by the reputation of the two co-plaintiffs and the Center 

for Law in the Public Interest in environmental and public interest 

concerns. Since the case was brought in the state courts where 

standing has historically not been a problem, and given the federal 

99statement attributed to Dennis Vaughn, counsel for Dana, 
L.A. Times December 18, 1973, at 10, col. 1. 

100 d I • 
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court's recognition of "non-economic injury" as grounds for standing 

in Scenic Hudson, and the "zone of interest" in Data Processing,lOl 

it may be posited that the economic harm suffered by Dana and Echlin 

may not have been significant factors in getting Clean Air Con-

stituency's case into court. For this reason, it appears to the 

author that the merger of grievances increased the probability of a 

favorable outcome most substantially for the private plaintiff. 

II. SMOG HOLIDAY 

bn July 26, 1973, Frank Covington, director of air and water 

programs of EPA Region IX in San Francisco, requested that federal 

agencies in five Southern California counties close their offices 

or curb 102 activities due to extremely high smog levels expected. 

The events surrounding the action, which resulted in a day off for 

an estimated 25,000 of the 118,000 federal employees in the area, 

were subsequently referred to as the "Smog Holiday." 

It was the first time the recently formulated federal Emergency 

Air Episode Plan was effectuated. The plan itself calls only for 

the (1) curbing of all unnecessary auto travel; (2) use of skeleton 

office forces; and (3) urges essential personnel to use public 

transportation or car pools. The practical effect of the plan was, 
103 . 

however, to close down most federal offices. 

101 See Chapter v at 132-139 supra. 

102 27, 1973; Los Angeles Times, July at 1. 
103 Los Angeles Times, July 26, 1973, at 1, Col. 5. 
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The reactions of state and local agencies to the EPA action were 

mixed, perhaps. reflecting the failure of the predicted peak oxidant 

level to occur. Mayor Bradley said the "city has no intention of 

automatically following the lead of the federal government in 

d . . . 1 h d . . ,.104 or ering municipa employees to stay ome uring smog crises. 

Supervisor Kenneth Hahn countered the federal action with a protest 

to President Nixon and Russell Train, then chainnan of the Council 

on E . 1 Q 1. 105 nvironmenta ua 1ty. Governor Reagan, on the other hand, 

is not credited with any public comment, although he prohibited the 

use of state vehicles except in emergencies. 106 

News coverage used the incident to promote transportation control 

plans. The federal action was editorialized as performing a valuable 

service by providing a "dramatic demonstration of what the future 

holds if a continuing effort at upgrading our air standards is not 
,.107 

successful. Emphasizing the threat of shutting down private 

industry as well as all governmental agencies when the ozone counts 

become excessive, the editorial emphasized that harsh controls on 

emissions and development of mass transit were the only alternatives 
108 available to Los Angeles. 

104 Los Angeles Times, July 27, 1973, at 1. 

lO\d. at 3. 

106rd. at 26. 
107 Los Angeles Times, July 27, 1973, at 6, col. 1. 

108Id. 
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The Threat 

While Clean Air Constituency v. Califorrtia Air Resources Board re-

presents a straightforward case of direct CIG intervention and the 

indirect involvement of EPA, "Smog Holiday" provides the antithesis. 

Here we find EPA reacting to the threat of CIG litigation. The 

threat was issued by a letter from the Center for Law in the Public 

Interest in which the Center indicated an intention to bring a law 

suit to force the EPA Administrator to promulgate an "emergency 

episode plan" for the South Coast Basin. 

The legal action to be advanced by the Center for Law in the 

Public Interest at that time would have proceeded along the following 

lines. As part of its mandate to "protect and enhance the quality 

of the nation's air resources so as to promote the public health 

and welfare and the productive capacity of its 1 . 11109 popu ation, 

the Clean Air Act required each state to submit an implementation 

plan specifying how the primary and secondary air quality standards 

will be achieved. If a state failed to submit a satisfactory 

implementation plan, the Act requires the EPA Administrator to 

develop such a plan, and provides him with broad authority to enforce 

an implementation plan with both civil and criminal penalties.110 

Among the necessary elements of an acceptable state implementation 

10.9 42 u.s.c. 1857(b) (1) (1970). 
110 . 

42 U.S.C. 1857c-5(c) (1970). 
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plan is state authority to abate pollution sources presenting an 

"imminent and substantial endangerment of persons. 11111 

The 1972 Guidelines promulgated by the EPA Administrator further 

delineated that such authority to "provide for taking any emission 

control action necessary to prevent ambient pollutant concentrations 

of any locations in such region from reaching levels which would 

cause significant harm to the health of persons" is to be implemented 

in an "Air Pollution Episode Plan. 11112 The levels that will produce 

such harm are to be specified by the EPA Administrator. 

The state implementation plan submitted by California to EPA 

on February 21, 1972 was disapproved on the basis of provisions 

dealing with emergency air episode control. In disapproving the 

plan on May 31, 1972, EPA stated: 

• • • the plan provides no means of taking necessary emission 
control actions, specifies no episode criteria, nor delineates 
any of the procedures to be implemented during an emergency 
episode .113 

Because EPA had failed to promulgate an emergency episode plan, 

a citizen suit brought pursuant to section 304 was possible. The 

possibility of such a suit was issued by letter to EPA on July 3, 
114 1973 by the Center for Law in the Public Interest. The action 

11142 U.S.C. 1857c-5(a) (1970). 

11240 C.F.R. 51.16. 
113 37 Fed. Reg. 10853. 

114Brief submitted by the Center for Law in the Public Interest 
in California Lung Association v. Train Civ. II 75 1044, (C.D. 
Cal., March 26, 1975). 



226 

would probably have taken the form of a writ of mandamus to force 

the EPA Administrator to promulgate the emergency episode plan. 

Since the writ of mandamus was later used successfully in City of 

Riverside v. Ruckelshaus to force the EPA Administrator to perform 

a similar non-discretionary duty, we may only posit the success of 

h J 1 . 115 t e u y suit. 

Regardless of the judicial outcome of a case brought along 

such lines, our concern is with EPA's reaction to the threat of 

such action. In "Smog Holiday," EPA's reaction to the "threat" of 

CIG litigation and other forms of censure supports the internaliza-

tion of intergovernmental conflict thesis. Both EPA and state-local 

governmental units were forced to consider alternatives which might 

not otherwise have been on the agenda. At the same time the episode 

points up the potential for extremes in behavior inherent to the 

institutional structure. 

The basis for EPA action was to place the burden on the CIG 

to prove EPA's action to have been "arbitrary and capricious" under 

the Administrative Procedure Act. 116 By encouraging EPA to act 

defensively and controversially, the threat of CIG action placed state 

agencies under pressure to come up with a more acceptable plan. 

Secondly, although the rationale behind the "Smog Holiday" may have 

been sound ~ the confusion resulting from poor planning made the 

115 See Chapter II; note 17, Chapter III, Note 44; and this 
chapter note 98 supra. 

1165 u.s.c. 70l(a)(3) (1970). 
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. .d 1 d. 117 1nc1 ent u icrous. The absurdity of this incident was pointed 

up by a prominent air pollution administrator: "What are workers to do 

after driving to work to find their employer has placed a sign on 

the door saying 'you can't come in'?" 

Conclusion 

Focusing on the Los Angeles scenario has provided valuable 

insight into the difference between the perceived and actual impact 

of CIGs. It has been shown that the publicity attendant to 

institutional CIG status and EPA contracting methods may encourage 

institutional CIGs to undertake a more activist stance through 

lobbying and litigation. By not requiring substantial investment, 

the quasi-administrative CIG allowed the parent organization to lobby 

within the constraints of the Internal Revenue Code. The incentive 

to remain obligated contractually to EPA may encourage CIGs to lobby 

both directly and indirectly for EPA. At the same time the potential 

danger for small institutional CIGs to become dependent on EPA 

funding may result in the cooptation of EPA's natural adversaries. 

As part of the overall gaming situation which characterizes 

the relationship between EPA and state and local governments, the 

threat of CIG litigation has been shown to provide the incentive for 

117see generally, "The Development of an Air Pollution Episode 
Contingency Plan for the Metropolitan Los Angeles Air Quality Control 
Region," TRW:- Transportation and Environmental Operations, EPA 
Contract Number 68-02.,..Q048 (1973). 
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defensive action designed to avoid censure. Although the closing of 

federal offices was ineffectual in resolving the smog problem con-

fronting Los Angeles, it served to put additional pressure on state 

and local governments to avoid recurring federal intervention. In 

this way the impact of the threat of CIG litigation was to internalize 

conflict between EPA and the state by forcing the latter to comply 

with certain provisions of the Clean Air Act. 



CHAPTER VII 

SUMMARY AND POLICY RECOMMENDATIONS 

From the outset, this study has underscored the importance 

of the sources of financing CIG activities on the implementation of 

environmental regulations. Since revenue sources have been shown 

to be a determinant of CIG ac.tivities, it is fitting that the final 

chapter should provide a summary of the impact of these sources and 

offer alternative institutional structures. Finally, criteria 

are developed for subsidization based on the public goods produced 

by environmental CIG activities. 

Subsidization of CIGs 

In defense of the subsidization of CIGs, one can point to the 

fact that CIGs increase efficiency in preference revelation. CIGs 

have been shown to represent a conduit for the expression of certain 

types of public opinion which cannot be expressed, due to transactions 

costs, on a citizen by citizen basis. By bargaining for themselves, 

or a "public" as they perceive it, CIGs produce externality services 

or public goods. Furthermore, CIGs increase the efficiency with 

which individual preferences are internalized by (1) reducing the 

number of transactions which must be undertaken to reach consensus; 

(2) allowing for different capacities of expression; and finally, 

through (3) generation of information by competing CIGs. 

229 
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First, tax subvention and later the direct subsidization of CIGs 

by EPA have emphasized the importance of incentives emerging from 

revenue sources. By allowing litigation to fall within the purview 

of "charitable" activities, the IRS has provided an implicit subsidy 

for CIGs exhorting environmental concerns through the courts. The 

subsidy and a conducive political climate have made litigation the 

most cost-effective tool. Theory would suggest that tax subvention 

has tended to bias the outcome of litigation to reflect the views 

of upper income groups. 

EPA contracts and grants, on the other hand, have made it likely 

that CIGs would be coopted rather than play their role as natural 

adversaries of EPA. The danger of cooptation has been shown to be 

dependent upon the factors which tend to make CIGs underfinanced and 

short-lived. An environmental CIG with current financial support 

tied to a single issue may, as interest in that issue dwindles, find 

it necessary to undertake EPA contracts in order to continue 

operations. Organizational characteristics such as membership or 

non-membership structure and the ability to undertake private sector 

activities will affect the extent to which CIGs may be coopted. 

Even if EPA becomes but a minor source of revenue for an individual 

CIG, opposition may be discouraged on the basis of future EPA funding 

which would be jeopardized. Furthermore, sole source non-competitive 

contracting, which emphasizes a continuing relationship with EPA, 

encourages CIGs to advocate EPA policy through activist participation 

both while under contract and during periods between contracts. 
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Alternative Institutional Structures 

In the aftermath of Alyeska, which placed the responsibility on 

Congress to provide statutory authorization for legal fee recovery, 

bills have been introduced in Congress to allow governmental f inan-

cial assistance for various forms of citizen participation. For 

example, Congress has authorized the Federal Trade Commission to 

expend one million dollars to underwrite citizen-group participation 
1 in rule-making procedures. It has also authorized recovery of the 

expenses incurred in suits brought under the Freedom of Information 
2 Act, Equal Employment Act, and other statutes. Legislation to be 

introduced by Senator John Tunney of California would expand the 

basis for recovery of legal costs by allowing federal judges to 

award attorneys fees to plaintiffs in cases involving the rights of 
3 prisoners, mental patients, and all civil rights cases. 

In anticipation of the drying up of various sources of funding 

due to the economy and perhaps, in some instances, the controversial 

nature of their activities, prominent public interest law firms have 

established the Council on Public Interest Law. As a two to three 

year project funded by $213,000 in grants from the American Bar 

Association's Fund for Public Education~ Rockefeller Brothers Fund, 

1schorr, Vax Populi, Wall Street Journal (New York), July 15, 
1975, at 16, col. 1. See also 13 Cong. Q. 13 (1975) for details 
of Senate Bill 356. 

2Id. 
3 Goldfarb, In the Public Interest, Washington Post, June 11, 

1975, at Al8, col. 3. 
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Edna McConnell Clark Foundation, and the Ford Foundation, the Council 

will attempt to design ways to provide financial support for public 

. 1 4 interest aw. A sixteen-member staff, which includes former EPA 

Administrator William Ruckelshaus as co-chairman, will seek to 

develop alternative means of financing public interest law in order 

to "assure the representation of the interests of consumers, environ-

mentalists, and minorities. 115 

The Council describes its role as the provision of legal repre-

sentation in cases in which there is a "broad public or 'citizen' 

interest that would not ordinarily be raised by an individual, 

either for financial reasons or because the effect on the individual, 

as opposed to the group, is not large enough. 116 According to Charles 

Halpern, staff director and also a founder of the Center for Law 

and Social Policy, the Council will explore the possibilities of 

financing public interest law through (1) direct federal grants; 

(2) prepaid legal services programs; (3) creation of 11offices of 

public counsel" as part of state government; and (4) systems financed 

by contributions from law firms with little or no public interest 
7 work. While devising funding mechanisms the Council will file 

amicus curiae briefs and submit petitions advancing their position 

to governmental agencies. 

4oelsner, Public Interest Stirs Law Drive, New York Times, 
March 19, 1975, at 11, col. 1. 

5rd. 

6rd. 

7rd. 
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A novel proposal for reform of the tax treatment of environment-

alist CIG activities which merits consideration is the "charitable 

contributions credit" advanced by Davies. 8 Certain forms of environ-

mentalist activities have, as previously discussed, qualified as 

"charitable" under the Internal Revenue Code. Section 50l(c)(3) of 

the Internal Revenue Code has been construed to include scientific 

research, educational programs, and litigation as acceptable 

. f . 1 9 expressions o env1ronmenta concern. 

A tax credit makes the cost of charitable contributions in-

variant to an individual's income tax bracket. The modifications 

proposed by Davies incorporate certain other features which would 

provide incentives for efficiency in the performance of CIGs as 

conduits for preference revelation. In his system charitable organ-

izations are conceived as intermediaries receiving donations, but 

are not themselves conducting charitable programs. In this way, 

charitable organizations serve an allocational function. Economies 

of scale would be produced by the lumping together of small contri-

butions and in program selection. 

Davies' proposal would abolish the present tax exemption for 

charitable organizations and place a 30% tax on receipts of charitable 

contributions that were not spent on activities which fall within 

8oavies, The Charitable Contributions Credit--A Proposal to 
Replace Section 50l(c)(3) Tax-Exempt Organizations, 58 Corn. L. Rev. 
304 (1973). 

9 See Chapter III at 50-54 supra. 
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an IRS definition of "charitable." Intermediary organizations would 

be treated as donors rather than as section 50l(c)(3) donees. Divi-

<lends, interest income, capital gains, and other income would be 

taxable in the same manner as that of other taxpayers. A charitable 

contributions credit would be made available to an organization if 

and when financial resources were actually expended for activities 

falling within appropriate definitional proscriptions. 10 The 

credit would in this way encourage the CIGs to eliminate their tax 

liability through action rather than promises. 

By delaying the tax credit until offsetting charitable expendi-

tures have been made, the proposal would also deprive the inter-

mediary of the privilege of investing and earning a return on the 

part of the contribution representing tax dollars. This would 

discourage indefinite delay in the spending of resources. Under 

present tax laws, the fact that the intermediary can receive and 

retain the use of the whole contribution creates the incentive to 

delay disbursements. 

As an alternative institutional structure for funding environ-

mentalist CIGs, the Davies' approach would provide important incentives 

for efficiency in the expression of preferences. By substituting an 

incentive for the proscriptions now attendant to exempt organization 

status, the proposal would make it permissible, as far as the Treasury 

10see 236-240 infra. 
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was concerned, for such organizations to fail to live up to their 

exhortations. Because such failure would not cost the Treasury tax 

revenue, the burden of enforcement could be shifted to the donor. 

The emphasis on action rather than promises may provide the 

incentive for organizations to disclose their activities in order 

to maintain and attract constituency support. If we assume that 

information costs were, in fact, reduced either as a result of 

competition between CIGs or treasury regulations, the donor could 

be relied upon to police charitable organizations by shifting his 

support to those organizations which use his contributions in some 

approved manner. 

Another important attribute of this system is that it has 

the potential for eliminating the need for approved intermediaries. 

By making the charitable contribution credit available to even the 

smallest donors, direct expression of environmentalist concern would 

be possible. An additional incentive to encourage preference 

revelation by small donors could be obtained by making the expenses 

attendant to direct contributions deductible within limits. This 

approach is commonly used for certain types of expenses for small 

businesses. 

Although the Davies proposal has the advantage of focusing donor 

scrutiny on implementation, it is subject to the same problems 

as those which stem from the ambiguity of the statutory term 
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"charitable" under the present tax system. The present form of tax 

subvention granted to environmental CIGs under the charitable rubric 

is apparently derived from the idea that litigation, education, or 

research activities advance the general or social welfare of the 

community. The condition of the public as impoverished or dis-

tressed has not apparently been considered a necessary condition for 

subvention. Subsidization of quasi-administrative CIGs through 

EPA educational and informational grants, on the other hand, appears 

to have roots in the notion that EPA has the correct answers and 

that everyone else should be convinced to agree. 

Criterion for Subsidization of Externality Services11 

A case for subsidization of various activities whether through 

tax deductibility or direct grants, may be based on the public good 

characteristics of the activities. Such an approach would be un-

constrained by the ambiguity of the term "charity." A collectivity 

may have an economic interest in stimulating the provision of certain 

activities which generate benefits which are not fully appropriable 

by their private producer. Once a criterion for subsidizing exter-

nality-producing services is established, the collectivity would 

seek to implement societal choice by the most cost-effective means. 

11This section is based primarily on material developed in 
Goetz and Brady, Environmental Policy Formation and the Tax Treat-
ment of Citizen Interest Groups, Law and Contemporary Problems 
(forthcoming). 
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Although the subsidization of private provision of externality-

producing services may be argued on the basis of supplanting or supple-

menting the activities of government, such criteria should not be 

considered as necessary conditions. Cost-effectiveness arguments 

may be advanced in favor of subsidizing private producers in cases 

where the government does not itself provide a similar activity. 

The rationale for subsidization, whether indirectly through tax sub-

vention or directly through governmental contracts and grants, is 

basically that private provision is in some cases an economically 

superior way of providing something the "collectivity wants to 

• d II h • II h • • h bl• • 1112 provi e, t at is, somet ing in t e pu ic interest. 

Now, this leads to the question of the interpretation of what 

the collectivity wants, that is, what environmentalist CIG activities 

may be sanctioned within the rubric of "externality services." The 

study has distinguished two roles for environmentalist CIGs: (1) 

quasi-administrative as when statutory provisions are implemented 

and (2) quasi-legislative as when "gray areas" in existing statutes 

are clarified through the judicial or administrative process. 

The quasi-administrative role has been shown to supplement, 

and under certain circumstances, supplant governmental efforts in 

the implementation of existing statutes. City of Riverside provides 

a case in point. Rere GIG-initiated litigation forced the EPA Admin-

istrator to perform a non-discretionary duty as delineated in the 

Clean Air Act. 
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Natural Resources Defense Council v. EPA provides a similar 

case in point. 13 In this case Natural Resource Defense Council 

brought action to determine the appropriate channel for judicial 

review of certain administrative decisions arising under the Clean 

Air Act. By limiting the determination of certain issues to the 

Court of Appeals for the District of Columbia, Natural Resources 

Defense Council action produced efficiency gains by removing a source 

of confusion from different decisions reached simultaneously in 

several circuits concerning the same question. Efficiency criteria, 

under certain circumstances, may be used to legitimize quasi-

administrative action even in the absence of legislative intent. 

As long as enforcement activities fall within the intent of 

Congress as indicated in the legislative history, arguments may be 

advanced that even if the form of implementation is controversial, 

the quasi-administrative role is legitimized by a previous majority 

rule decision. In this way, citizen enforcement activities delineated 

in sections 304 and 307 of the Clean Air Act proceed under a strong 

prima facie presumption that it provides a majority approved collective 

good. 

Some aspects of EPA's implementation of citizen participation 

provisions, on the other hand, are less easily legitimized as a 

13 41 U.S.L.W. 2118 and 465 F. 2d 492. 



239 

majority-rule collective decision. The legislative history of the 

Clean Air Act provides explicitly for citizen participation at the 

hearings and a limited enforcement role. It also indicates the 

. f . f . f ff . 't' . . t' 14 necessity o in ormation or e ective ci izen participa ion. 

In implementation, however, the advocacy role EPA has ascribed for 

CIGs is of an entirely different character. EPA's construction of 

citizen participation is not merely to provide information, but 

rather to advocate specific policies. 

"Citizen participation contracts" and various grants, under 

certain circumstances, may be supported on narrow efficiency grounds. 

CIGs have been shown to possess certain operational characteristics 

which make them potentially more cost-effective than a similar public 

relations program conducted by a governmental agency. The ability 

of CIGs to marshall volunteer efforts and effectively utilize the 

media provides undeniable cost reducing benefits. However, the 

controversial nature of EPA policies renders this economy inappro-

priate, since it disguises bureaucratic fiat as the will of the 

people. 

By contrast to the CIG role previously discussed, quasi-

legislative activity for controversial rule changes does not appear 

to be warranted as a majority-rule collective decision or on efficiency 

grounds. Quasi-legislative activity may entail litigation or threats 

14s. Rep. No. 91-1196 at 12. 
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of litigation to force a particular form of implementation. Court 

action has been used successfully to clarify existing statutes and 

hence to create new law. Threats of litigation have an equivalent 

effect if the result is a substantive reinterpretation of the law 

by agencies charged with implementation. Since such activity repre-

sents "an attempt to establish a rule without going through the 

normal channels of the political process, 1115 it cannot be presumed 

to have been recognized as producing a positive benefit by a majority 

political coalition. Although efficiency arguments may be invoked 

for non-controversial rule changes, the existence of a third party 

beneficiary should not be considered a sufficient condition for 

subvention when the impact is controversial. 

Controversiality implies that a set of third parties must 

suffer injuries of either an economic or non-economic nature. Since 

in many cases it will be difficult to foresee both the extent of 

the injury and the number affected, meritorious intent should not 

be the sole criterion for subvention. In closing, some test of 

political consensus, some indication of net benefits to the collect-

ivity should be applied before privately provided collective goods 

are publicly subsidized. 

15 Goetz and Brady, note 11 supra. 
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THE INSTITUTIONALIZATION OF CITIZEN PARTICIPATION 
IN THE CLEAN AIR ACT 

by 

Gordon L. Brady, Jr. 

(ABSTRACT) 

In recent years Citizen Interest Groups (CIGs) have become an 

important factor in the implementation of environmental regulations 

and hence in the allocation of scarce resources via the political 

process. This study examines the impact of environmental CIGs on the 

implementation of the Clean Air Act. It does so by focusing on how 

changes in various institutions have affected the efficacy of the 

principal CIG tools of litigation, lobbying, and media usage. 

The impact on CIG behavior of tax subvention, the judicial 

interpretation of standing and fee shifting, and EPA implementation 

of provisions for citizen participation in the Clean Air Act is assessed. 

Los Angeles is employed as a case study in order to focus on the impact 

of the above mentioned institutions on the implementation process. 

Positive criteria for the subvention of private externality producing 

activities are developed in the final chapter. 
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