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(ABSTRACT) 

The purpose of this study was to assess the legal and financial 

status of public aid for the transportation of private elementary and 

secondary school pupils in the United States. A combination of legal 

and survey research methodology was used to approach the study in three 

phases. 

A survey was sent to all states to identify those which were 

providing publicly-funded transportation to nonpublic school pupils 

through November, 1982. Upon completion of this initial survey all 

reported state and federal court cases relating to the public financing 

of private school transportation were then researched, including the 

landmark Everson case of 1947. Through a second survey financial data 

for the 1981-82 school year were collected and analyzed for those 

states identified as providers of private school transportation aid. 

The study showed that thirty states were providing transportation 

services to nonpublic pupils in 1982, with twenty-one of these states 

mandating such transportation by local school districts. The extent of 

publicly-funded transportation offered to private school pupils in the 



provider states was found in general to be at least comparable to or 

possibly even more extensive than that provided at public expense to 

public school pupils. 

The study also indicated that, excluding the Everson decision by 

the Supreme Court in 1947, the issue of nonpublic pupil transportation 

provision has been decided almost wholly on a state constitutional 

basis of church and state separation requirements. The exception to 

this has been the involvement of the federal courts in the 1970 1s in 

deciding the constitutionality of outside-district transportation 

provided by public funds for nonpublic pupils. 

In regard to the financial analysis the ten provider states with 

complete fiscal data reported that $148.6 million was spent to provide 

nonpublic pupil transportation services. Another $25.5 million was 

estimated for private school transportation costs in five additional 

provider states with partial data. While the remaining fifteen 

provider states authorized private school transportation, a 

documentation of costs was not reported to the study and it is possible 

that recorded financial data may not exist to differentiate public and 

private school pupil transportation costs in these states. 
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CHAPTER 1 

INTRODUCTION 

An Overview 

In the early years of American schooling most children were able to 

walk to their local school. For those who did not live close by, 

transportation to school was considered a parental responsibility. By 

the mid-1800's, however, some public school advocates, such as Horace 

Mann in Massachusetts, were urging the public provision of 

transportation for children who did not live within·walking distance of 

the public school.I 

Nevertheless, it was not until 1869 in the Massachusetts 

legislature that public funding for pupil transportation was first 

enacted in the United States.2 By 1919 the public provision of pupil 

transportation had been legalized in all states, and school pupil 

transportation was becoming one of the most rapidly growing programs of 

public school systems.3 

The rapid growth of pupil transportation corresponded not only with 

its legalization, but also paralleled the increased capability of 

motorized vehicles, the development of a network of hard-surfaced 

highways, and the consolidation of school systems.4 As the number of 

public school transportation programs grew throughout the United 

States, there was also a substantial increase in the number of pupils 

transported per year. 

1 
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Although the United States Department of Education estimated that 

only 365,000 pupils were transported at public expense during the 

1919-20 school year, the number had more than tripled five years 

later.S As public school districts were consolidated after the 

second World War, two out of every five students in the United States 

were being transported on public school buses at the rate of 17.1 

million passengers per year.6 By the 1981-82 school year this number 

had grown to almost 23 million pupils.being transported at public 

expense in 335,160 buses.7 

The pupils being transported initially at public expense, in school 

transportation programs of the early 1920's, were limited to those 

a~tending public schools. However, as tax-funded transportation 

programs for public school pupils increased, private school advocates 

began to pressure local school boards and state legislatures to secure 

similar aid for nonpublic pupils.8 

This lobbying effort in the 1920's and 1930's for public 

appropriations to aid private school pupils was not limited to 

transportation, but also included the provision of textbooks and other 

services for pupils attending nonpublic schools. In terms of the 

monetary aid appropriated to private school pupils at this time, 

efforts by private school supporters were more successful in obtaining 

p~pil transportation than other forms of state aid. 

The issue of providing textbook aid to private school pupils was 

argued before the United States Supreme Court in 1930, just prior to 

the litigation beginning at the state level on private school 
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transportation. This 1930 textbook case, Cochran v. Louisiana State 

Board of Education, was the first major Supreme Court case testing aid 

to private schools.9 

The Supreme Court in Cochran ruled that a state plan in Louisiana 

to provide textbooks to parochial pupils was not in violation of the 

Fourteenth Amendment to the federal constitution, and did not 

constitute the taking of public property for a private purpose.IO 

The court based its decision in Cochran on the legal theory that the 

textbook aid was for the benefit of the child and not the 

institution.11 This concept of "child benefit" was subsequently used 

in later state and federal court cases dealing with the appropriation 

of public funds in aid of nonpublic school pupils. 

After the Cochran decision, requests for aid to nonpublic pupils 

were expanded. As the costs of pupil transportation rose and as the 

private school enrollment increased, transportation aid or services was 

instituted in a number of states. Since the majority of these private 

school pupils attended schools that were sectarian, the provision of 

publicly funded transportation aid to these pupils initiated objections 

that it was in violation of the constitution as an aid to sectarian 

institutions and that it violated religious freedom guarantees. 

By 1946 nonpublic pupil transportation was being practiced in some 

form in sixteen states.12 Public school districts and citizens began 

to appeal to state courts about the constitutionality of providing 

transportation to mostly private sectarian pupils. The decisions of 

the courts varied among the states, with seven decisions forbidding 
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such transportation aid13 and four decisions allowing it,14 before 

the landmark Supreme Court case of Everson v. Board of Education in 

1947.15 Everson decided the federal constitutional question by 

ruling that the First Amendment's prohibition against the establishment 

of religion by law was not violated by the spending of tax funds in New 

Jersey to pay bus fares for parochial students.16 Because the 

Supreme Court did not address the issue of whether transportation aid 

violated the constitution of New Jersey, the topic was left for the 

individual state courts to decide •. 

Thus the issue of providing transportation to private school pupils 

did not end with the Everson decision. Despite the apparent solution 

of the federal First Amendment question in Everson as applied to the 

states, the varying degrees of strictness of church-state separation 

requirements within individual state constitutions has kept the topic 

under constant litigation in those states which have provided for the 

transportation of their private elementary and secondary school pupils. 

A review of federal and state cases for this study on the issue of 

public funding for transporting nonpublic pupils revealed that there 

were sixty-eight reported cases in twenty-eight states between 1923 and 

1982. Legal attacks on statutory provisions for this form of 

transportation aid were generally centered on its unconstitutionality 

as 1) being in aid of sectarian institutions or violating guarantees of 

religious freedom, 2) misusing public school funds for other than a 
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public school purpose, or 3) appropriating public money for private 

purposes.17 

Recent reports indicated that nonpublic pupil transportation aid 

was provided in over half the states.18 Because transportation of 

private school pupils has been a widespread practice in the United 

States, litigation of the aid has carried the potential of polarizing 

supporters of American public and private education along religious 

lines. The Supreme Court has recognized the potentially divisive 

political effects of certain aid programs to private schools and their 

pupils.19 The court's concern was highlighted in Nyquist when it 

invalidated New York's plan for maintenance, repair, and tuition grants 

to private schools and income tax benefits for nonpublic school parents 

in the state: 

The potential for political divisiveness related to religious 
belief and practice is aggravated in these two statutory programs 
by the need for continuing annual appropriations and the likelihood 
of larger and larger demands as costs and populations grow.20 

Since private education in the United States is mainly sectarian in 

nature, with eighty-five percent of the private schools religiously 

oriented, this political polarization over transportation or other 

forms of aid to private schools may align itself along religious 

affiliation. This idea is anathema to those who maintain that the 

original intention of the First Amendment was to forestall church-state 

entanglements.21 

The increasing amount of public money being appropriated to 

directly or indirectly benefit nonpublic pupils or schools has become 

an important concern during the current period of reduced fiscal 
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resources for public education. The magnitude of state aid to 

primarily sectarian schools was earlier addressed in the dissenting 

opinion of Wolman v. Walter, in which the Supreme Court discovered that 

the initial appropriation by the Ohio legislature for implementation of 

the statute was $88 million for aids such as texts, testing services, 

diagnostic and therapeutic services, instructional materials, and field 

trip transportation.22 Later, in a 1980 ruling in Committee for 

Public Education & Religious Liberty v. Regan, the High Court found 

that direct payments to private schools for testing, scoring, and 

recordkeeping in New York would have totaled $8-10 million 

annually.23 Justice Blackman in his dissent of Regan noted that the 

annual payments would.have amounted to 1.0-5.4% of the personnel 

budgets of an individual religious school receiving assistance under 

the statute.24 

Size or magnitude of the se~tarian aid program has become a factor 

of such importance that it might alone represent a turning point on 

deciding whether the line of separation of church and state has been 

broken. This was recognized specifically in Wolman v. Walter by 

Justice Brennan in his dissenting opinion, as he criticized the 

majority decision for not evaluating the magnitude of the Ohio 

appropriation in determining the compatibility of the statute with the 

Establishment Clause of the First Amendment. He contended: 

••• the evaluation of financial magnitude compels in my view the 
conclusion that a divisive political potential of unusual magnitude 
inheres in the Ohio program. This suffices without more to require 
the conclusion that the Ohio statute in its entirety offends the 
First Amendment's prohibition against laws 'respecting an 
establishment of religion.' 25 
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As size of funding to private sectarian pupils or schools has 

become an increasing concern regarding the use of public money, it is 

important that the public is able to account for the amount that is 

being spent. In terms of state aid to provide transportation to 

nonpublic school pupils, this accountability should extend not only to 

an awareness of the existence of state programs and their legality or 

illegality to exist, but also an awareness of the financial cost to the 

public and the public schools in providing such aid. 

Need for the Study 

The status of state programs to provide private school transpor-

tation has changed constantly as state legislatures enacted new 

legislation, or as courts were asked to rule on existing transportation 

aid programs. Several sources reported figures in the past ten years 

on the number of states which have transportation aid programs, but the 

information on individual states has been conflicting and lacked 

comparability in reporting the extent or type of transportation aid or 

services provided. 

Alexander reported in 1980 that twenty states authorized public 

transportation of parochial pupils, while in twenty other states court 

decisions or statutes specifically prohibited transportation of 

parochial or nonpublic school pupils.26 A study by the Ohio PTA 

during the same year on public funding for nonpublic schools indicated 

that only ten states provided full transportation to nonpublic pupils 

while two states were listed as partial providers.27 
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Two reports on the status of parochial busing were published within 

a six year period by Americans United for Separation of Church and 

State (Americans United), an organization whose main goal has been to 

espouse the constitutional principle of church-state separation. In 

1976 Americans United in their publication Church & State claimed that 

sixteen states provided parochial and private schools with 

transportation services comparable to or even more extensive than 

services provided to public schools, while another eleven states 

provided partial or limited transportation services. 28 By 1983 

Church & State reported that thirty states allowed some form of 

publicly-funded transportation to parochial and other private 

schools. 29 

The two most comprehensive studies on the legal status of public 

funding of private school transportation were doctoral dissertations by 

Radloff in 1969 and Olson in 1972. Radloff examined the legal status 

of both parochial school transportation at public expense and the use 

of busing to achieve racial balance in the public schools. 30 Olson 

reviewed parochial school transportation within the broad contexts of 

general public support of nonpublic education and the church-state 

1 . h" 31 re ations ip. 

Radloff's study in 1969 showed that nine states had permissive 

statutory provisions for providing parochial pupil transportation and 

sixteen states mandated the authorization of transportation for 

parochial pupils. 32 Three years later Olson indicated that the 

overall status of transportation aid had not changed considerably since 
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the Radloff study, although other forms of aid to private schools had 

increased. However, their information on individual state 

transportation programs conflicted, as Olson's study disclosed that 

twenty-six states authorized transportation of at least some nonpublic 

school pupils, twenty states prohibited the practice, and four states 

allowed the practice without clear legal authorization to transport 

pupils to private schools.33 

While the research by Radloff and Olson provided a background for a 

legal update on private school transportation in the United States, 

neither study estimated the financial costs involved in transporting 

private school pupils at public expense. However, Olson noted the need 

for a study to determine the costs of providing private school 

transportation: 

Accurate information about the numbers of nonpublic school 
children transported at public expense is not readily available and 
in fact it may not exist. While transportation of nonpublic school 
pupils occurs in at least thirty states, there are great variations 
in the service provided •••• Since in most cases the 
transportation is provided by the public schools and they are 
reimbursed for total pupils transported, there is no incentive to 
maintain accurate records of nonpublic school pupils. 

The study questionnaire [in Olson's dissertation] revealed 
that many state education officials were not very knowledgeable 
about transportation of nonpublic school pupils. This may be due 
in part to the fact that actual transportation is done by local 
school districts. It may also reflect, however, the general 
disinterest in nonpublic schools by State Departments of Education 
that has been found in other studies. Also, this absence of 
records and apparent lack of interest may be the result of efforts 
by state department administrators to avoid excessive entanglement 
between the state and private schools.34 

Increasing concern over the magnitude of public funding in general 

for nonpublic pupils and schools also has indicated a need to determine 
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actual costs of specific types of aid. While controversy over tax-paid 

nonpublic pupil transportation was traced back more than forty years, 

the growth in costs of transportation relative to other budgetary 

categories in the past ten years has compounded the seriousness of the 

concern. 

Since the inception of most public pupil transportation programs 

sixty years ago, there has been a considerable increase in costs. In 

1920 the states were spending over $14.S million for pupil 

transportation.35 By 1960 public school systems were expending an 

estimated $486 million on transportation, a figure that was increased 

to $1.2 billion in 1970.36 Latest figures show that by 1981 pupil 

transportation had increased to over $4.8 billion.37 

The rapidly increasing costs of transportation over the past ten 

years partially were traced to the rising cost of fuel& As the price 

of fuel rose throughout the 1970's, transportation budgets were 

increased, demanding a greater percentage of money allocated for 

education. Additional costs for specialized forms of handicapped 

transportation, and the complexities of recent federal and state 

regulations on transportation have also contributed to the rise in. 

public school transportation costs. By 1979 the $3.2 billion cost for 

transportation accounted for an estimated 4.5 percent of annual current 

operations for elementary and secondary education, a higher proportion 

for transportation than any previous school year.38 

Despite the availability of general financial transportation data 

on a national basis, there was a lack of information on the proportion 
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of public funding attributed to transporting private school pupils 

within these data. A single comprehensive cost estimate was attempted 

by Americans United for Separation of Church and State in 1976. Their 

research indicated that $140 million per year was expended by sixteen 

states in providing full transportation service to nonpublic 

pupils.39 The study, however, did not include eleven states 

classified as partial private pupil transportation providers, nor could 

it account for the continuing inflation of transportation costs which 

continued from the mid-1970's to the early 1980's. It is very likely 

that any current cost estimate of those states presently providing 

transportation services to nonpublic pupils would represent a figure 

greatly increased over the $140 million estimate of 1976. 

Given the vast amounts of public funds spent on pupil 

transportation in general and the growing proportion of transportation 

in the overall education budget, the potential magnitude of public 

funding to transport nonpublic pupils must be recognized. The need to 

provide research on the public cost of private pupil transportation has 

been highlighted by both the current weakened economic condition of 

public education and the continuing political debate over further 

proposed aid to private schools in the form of tuition tax credits and 

educational vouchers. 

In the context of accounting for the amount of public funds spent 

on providing transportation to nonpublic school pupils in the United 

States, it has been important to understand the legalities of providing 

such aid. A current updated report on the legal status of publicly 
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supported private pupil transportation is necessary as a resource of 

information on present controlling state statutes, constitutional 

provisions, judicial decisions, attorney general opinions, or state 

administrative regulations or opinions. 

Purpose of the Study 

The purpose of this study was to determine the present legal status 

of public aid for the transportation of private elementary and 

secondary school pupils in all fifty states and to determine the cost 

of transporting private school pupils in those states which presently 

provide such transportation either on a mandated or permissive basis. 

Procedure 

In order to determine the current legal and financial status of 

private school transportation in the United States, a combination of 

legal and survey research methodology was used for this study. 

Initially, a survey was sent to all states to identify which provide 

transportation to nonpublic school pupils. Second, through legal 

research all judicial cases relating to private pupil transportation 

were located. Finally, through survey research financial cost data 

were collected and then analyzed for those states identified in the 

initial survey as either mandating or permitting the transportation of 

elementary and secondary nonpublic pupils. 
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Legal Analysis 

A survey was mailed in August, 1982, to the chief state school 

officer of each state (See Appendix A) in order to assess which states 

were providers or non-providers of nonpublic pupil transportation. For 

those states classified as providers of private school transportation, 

a request was made to determine the legal basis. Specifically, the 

following data and documents were requested: 

1. A copy of. the legislation or statutory citation of the current 
law; 

2. The name or citation of any court case which had been 
litigated in the state; and 

3. Any other legal basis for the policy, such as a constitutional 
provision, an attorney general's opinion, or any state 
administrative regulation carrying the weight of law. 

Upon completion of the initial state survey, all reported legal cases 

related to the public financing of private school transportation were 

identified. 

The following legal sources were then utilized to locate pertinent 

federal and state school transportation cases: 

1. 

2. 

3. 

4. 

s. 

American Digest System, including the Fourth Decennial Digest 
(1926-36) to the present General Digest Sixth Series; 

National Reporter System, including Supreme Court, federal, 
regional, and state reporters; 

American Jurisprudence; 

American Law Reports, Annotated; and 

Shepard's Citations. 

The following guides were used to assist in this legal research: 

1. How.to Find the Law, M. L. Cohen, ed. 



2. 

3. 

4. 

5. 
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Law and Education, H. C. Hudgins, Jr. and R. S. Vacca. 

Legal Research Illustrated, J.M. Jacobstein and R. M. Mersky. 

Legal Research in a Nutshell, Morris L. Cohen. 

Legislative Analysis: How to Use Statutes and Regulations, W. 
P. Statsky. 

Financial Analysis 

The initial survey on the legal status of nonpublic transportation 

indicated that thirty states either permitted or mandated some form of 

transportation aid or services to private school pupils. Twenty states 

either did not follow such a practice or were prohibited by law from 

establishing such transportation assistance. 

The thirty provider states from the initial survey were then 

identified as the sources of data for a second survey. The purpose of 

the second survey was to determine the individual state costs of 

providing transportation services to nonpublic pupils in the United 

States. Within each of the thirty states, the state director of 

transportation was established as the survey contact person for 

obtaining data on the cost analysis portion of the transportation 

study. 

The second survey for the study (See Appendices D and E) was mailed 

on June 17, 1983, to the thirty transportation directors. The 

following information was requested on the provision of private school 

pupil transportation within each of the provider states for the 1981-82 

school year: 

1) the number of public and nonpublic pupils transported; 
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3) 

4) 
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the source of funding for nonpublic pupil transportation in 
the state; 

the total state and local school transportation expenditures 
for p~blic and nonpublic pupils; and 

the method of state reimbursement for the provision of 
nonpublic pupil transportation. 

A cut-off date of July 11, 1983, was established for receipt by mail of 

all transportation cost data requested from the provider states. Those 

provider states not responding by that date were contacted by mail a 

second time in order to obtain the requested data (See Appendix F). A 

final cut-off date of August 5, 1983, was set for the receipt of survey 

data from the second request. Finally, as incomplete data were 

received from some of the responding provider states, a written or 

telephone follow-up request was carried out to determine the 

availability of the requested survey data. 

Data received from the provider states on numbers of pupils 

transported, source of funding, total transportation expenditures, and 

method of state reimbursement for the provision of nonpublic pupil 

transportation for the 1981-82 school year were tabulated and 

analyzed. Data on the cost of private school transportation were 

organized in written and tabular form to present the transportation 

costs for each state and to provide a total cost estimate of private 

school transportation for all provider states reporting such costs in 

the second survey. 
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Design of the Study 

Chapter 1 presents a brief overview on private school 

transportation and its litigation, the need for the study, the purpose 

of the study, the procedure for the study, the design for the study, 

and the limitations of the study. 

The second chapter chronologically reviews state court cases on the 

transportation of nonpublic pupils prior to 1947. The purpose of the 

review is to present those points of law on which the state cases were • 

decided prior to the Supreme Court case in Everson v. Board of 

Education in 1947. The chapter concludes with an analysis of the 

Everson decision. 

Chapter 3 chronologically reviews all state and federal court cases 

on the transportation of nonpublic pupils from the Everson decision in 

1947 through 1982. The pertinent concepts and principles of law are 

examined to note the varying decisions on the topic based primarily on 

state constitutional considerations. 

Chapter 4 presents the data obtained from both phases of the survey 

research on public funding of private school transportation. The first 

part of the chapter presents the information obtained from the initial 

survey on the legal status of nonpublic pupil transportation. The 

chapter concludes with the results of the second survey's financial 

data assessing the costs of transporting private school pupils in the 

identified provider states. 

Chapter 5 provides a general summary and a legal case review 

summary, the.findings and the conclusions of the study, and 
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recommendations for further research. The chapter concludes with a 

discussion section. 

Limitations 

This study was limited to research on the transportation of 

"regular" day school private elementary and secondary school pupils, 

including grades K-12, and did not include state transportation 

programs for the handicapped, for whom it was possible to attend either 

day or residential private school programs. 

In order to identify time limits on the study, the review of the 

legal status of publicly-funded private school transportation was 

limited to cases reported as of November, 1982, and the financial 

information used was limited to data available from each state 

education agency on the provision of transportation aid or services to 

private school children for the 1981-82 fiscal year. 
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CHAPTER 2 

A REVIEW OF NONPUBLIC PUPIL TRANSPORTATION CASES 

THROUGH EVERSON IN 1947 

Introduction 

As local school boards and state legislatures began to authorize 

the provision of transportation to nonpublic elementary and secondary 

school pupils, opponents of private school aid appealed to the state 

courts regarding the constitutionality of this transportation provision 

to primarily sectarian pupils. From 1923 to 1946 there were a total of 

eleven judicial decisions rendered in nine states, with seven cases 

ruling against the public provision of private school transportationl 

and four cases ruling in favor.2 

Those seven cases rejecting nonpublic pupil transportation 

provision were all contested on violations of state constitutional 

prohibitions within the individual states. Since no decision had yet 

been based on a violation of the United States constitution, the states 

were not required to follow any constitutionally interpreted mandate 

forbidding such transportation. 

The public provision of transportation of pupils to private 

elementary and secondary schools continued to spread through the 1930's 

and 1940's. By 1946 sixteen states were authorizing some form of 

transportation aid or services to their nonpublic pupils.3 The 

United States Supreme Court for the first time agreed to hear a case on 

21 
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the topic. In 1947 the Court set forth a decision, Everson v. Board of 

Education, upholding the federal constitutionality of a New Jersey 

statute allowing the spending of tax funds to pay bus fares of 

parochial students, as not being in violation of the First 

Amendment.4 

However, this decision addressed only the .issue of federal 

constitutionality in terms of the Establishment Clause of the First 

Amendment. Since Everson did not rule on whether such nonpublic pupil 

transportation violated the provisions of a particular state 

constitution, the case represented a turning point, in that the 

question of constitutionality of nonpublic pupil transportation was 

again turned back to the states to decide on the basis of their own 

state constitutions. 

Chapter two chronologically traces the early case history of 

nonpublic pupil transportation as the issue was litigated in the state 

courts prior to 1947, and then as it was litigated in the United States 

Supreme Court that year. This legal case review presents those points 

of law on which the state cases on nonpublic pupil transportation were 

decided prior to Everson, and concludes with an analysis of the facts, 

the decision, and the implications of this landmark case. 

Pre-Everson Cases 

State Cases Rejecting Transportation of Nonpublic Pupils 

In 1923 the Wisconsin supreme court handed down the first state 

case on nonpublic pupil transportation in State v. Milquet.S The 
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court maintained that a local school board had no statutory authority 

to make a contract to transport children to parochial schools. In view 

of state constitutional restrictions, state law required only the 

establishment of district schools which were free to.all children and 

in which no sectarian education should be allowed. Thus the court 

ruled that a local school board could not transport pupils to a 

sectarian school, since it could not expend public funds for any other 

purpose than a free, nonsectarian education.6 

Eight years later the state supreme court in South Dakota ruled 

against the provision of transportation of pupils to a private 

sectarian school after the closing of a district public school.7 In 

Hlebanja v. Brewe, parents had billed a local district for costs of 

sending their children to a parochial school after the district school 

had been closed. The court stated that the local school board had 

statutory authority to provide schooling for all pupils in the district 

only in public schools, and was prohibited by state constitutional 

restrictions against appropriating money for expenses, including 

transportation, for attendance at a sectarian school.8 

In State v. Brown the New Castle County Superior Court of Delaware 

was asked to specifically address the constitutionality of nonpublic 

pupil transportation provided for through a legislative appropriation 

from the state's general fund.9 The court struck down the state 

provision of nonpublic transportation as being in violation of a 

Delaware constitutional provision prohibiting public aid to sectarian, 

church, or denominational schools. In determining whether 
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transportation was "aid" to a private school, the court examined the 

words in a North Dakota Supreme Court ruling on a similar state 

constitutional provision: 

What, then, constitutes benefit or aid? Webster defines ••• aid as 
to 'support, either by furnishing strength or means to help to 
success.' 10 

Using this definition of aid, the Delaware court was of the opinion 

that transportation did constitute direct aid to sectarian schools, 

since it helped to "build up, strengthen, and make successful the 

schools as organizations."11 

The 1938 case of Judd v. Board of Education12 was to become a 

benchmark case for later rulings against the public provision of 

nonpublic pupil transportation in other states. The Commissioner of 

Education in New York had ruled that if free transportation should be 

provided in a district for free common schools, similar transportation 

facilities had to be provided for all pupils attending private and 

parochial schools. But the New York Court of Appeals disagreed and 

found the Commissioner's ruling on the state's transportation statute 

to be in violation of a state constitutional provision prohibiting any 

direct or indirect contribution of public funds made in "aid of 

maintenance and support" of any private or sectarian school.13 Such 

a direct or indirect contribution was seen as a violation of the 

complete separation of church and state in civil affairs. 

The state court in Judd was explicit in its rejection of a child 

benefit theory which argued that the furnishing of transportation to 
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pupils in private or parochial schools was not an aid in support of 

schools, but rather in aid of their pupils. The court reasoned: 

Free transportation of pupils induces attendance at the school. 
The purpose of the transportation is to promote the interests of 
the private school or religious or sectarian institution that 
controls and directs it •••• Without pupils there could be no 
school. It is illogical to say that the furnishing of 
transportation is not an aid to the institution while the 
employment of teachers and furnishing of books, accommodations and 
other facilities are such an aid.14 

The Judd decision also rebutted the notion that the nonpublic pupil 

transportation statute could be sustained solely as a valid exercise by 

the legislature of the police power of the state. It was pointed out by 

the court that any claim that nonpublic pupil transportation was in the 

interest of the health, safety and welfare of the parochial schools could 

be overruled if the statute was repugnant to a constitutional provision, 

such as that against aid to sectarian schools. Even the state's police 

power had to be "exercised in harmony with the restrictions imposed in the 

fundamental law" of the constitution.15 

The court in Judd was cited three years later by the Oklahoma Supreme 

Court in 1941 in Gurney v. Ferguson.16 Oklahoma's statute mandated that 

if a school board provided for the transportation of public school pupils, 

then it must also provide for the transportation of private school pupils 

whose schools were along or near certain designated routes. These 

nonpublic pupils were entitled to the" ••• same rights, benefits, and 

privileges"17 as to transportation so provided by the school district. 

Again, as in Judd, a state court was to find such a legislative enactment 
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to violate the state's constitutional prohibition against public money 

being used to support a sectarian institution. 

The Oklahoma court agreed with the New York decision in Judd by 

rejecting the child benefit theory that nonpublic school transportation 

benefited the child, as distinguished from the sectarian 

organization.18 Gurney further clarified the issue of public 

provision of transportation as being an aid of nonpublic schools by 

comparing it to similar aid for public schools: 

If the cost of the school bus and the maintenance and operation 
thereof was not in aid of the public schools, then expenditures 
therefor [sic] out of the school funds would be unauthorized and 
illegal. Yet, we assume it is now acquiesced in by all that such 
expenditures are properly in aid of the public schools and are 
authorized and legal expenditures. If the maintenance and 
operation of the bus and the transportation of pupils is in aid of 
the public schools, then it would seem necessary to follow that 
when pupils of a parochial school are transported that such service 
would likewise be in aid of that school.19 

The first nonpublic pupil transportation case in Kentucky was heard 

in 1943 as a result of a state law requiring that pupils attending 

private schools be given the same transportation rights as pupils of 

public schools. The Court of Appeals in Sherrard v. Jefferson County 

Bd. of Education20 agreed with the previous reasoning of the state 

courts in both New York and Oklahoma that public funding of 

transportation for nonpublic pupils was an unconstitutional aid to 

sectarian institutions, and not an aid to benefit the pupils.21 In 

aiding religious schools, the state law violated a Kentucky 

constitutional provision requiring that taxes be levied and collected 

for "public purposes" only and that no sum should be collected for 
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education other than in the "common schools" or free, public 

schools.22 Transportation of pupils to nonpublic schools was deemed 

by the court to be a misuse of the common and public school fund other 

than for the public schools. 

In 1941 when the state of Washington provided for the 

transportation of private or parochial school children along designated 

public school routes in all cases where public pupils were transported, 

the legislature declared that its intent was to exercise the police 

power of the state in minimizing accidents and hazards for those 

children attending school in accordance with the compulsory attendance 

laws of the state. In striking down the state's transportation statute 

two years later, the state supreme court declared that such broad 

police power must not be exercised in "contravention of plain and 

unambiguous constitutional inhibitions."23 It was maintained in 

Mitchell v. Consolidated School Dist. No. 201 that the statute was an 

unconstitutional, improper use of th~ common school fund for other than 

a common school purpose, and that it contravened the constitutional 

inhibition that schools maintained by public funds be free from 

sectarian control. Further, when the court was asked to consider the 

nonpublic transportation an aid to pupils and parents rather than 

schools, the court declared this to run afoul of the state 

constitutional inhibition against the use of public funds in aid of 

individuals.24 

Cost of transporting the nonpublic pupils was a factor in Mitchell, 

even though the private school children were to ride on buses along 



28 

already established routes. The court felt that even if the additional 

expense incurred was small, this was no defense: 

for every pupil carried, there is an additional expense to the 
school district. For each pupil, the cost of actual transportation 
may be slight. Whether the expense be small or great is, of 
course, no justification for the use of common school funds for 
other than common school purposes.25 

In the aggregate, with twenty-four thousand pupils attending nonpublic 

schools in the state, the Washington court predicted that the cost of 

nonpublic transportation could become a substantial drain on the common 

school fund. 

State Cases Upholding Transportation of Nonpublic Pupils 

The first state case upholding the provision of transportation to 

nonpublic pupils was decided by a Maryland court of appeals in 

1938.26 The decision had limited statewide application, as the 

statute under question pertained only to nonpublic pupils who attended 

Baltimore County schools not receiving state aid. These pupils were to 

be transported on public school buses on the same terms as public 

school children.27 The court in Board of Education v. Wheat upheld 

the nonpublic pupil transportation law as being within the function of 

enforcing attendance at school and not an unconstitutional use of 

public funds for private purposes. 

Since accommodation of the nonpublic pupils on public school buses 

appeared to the court in Wheat to be a removal of danger to enforce 

compulsory attendance, the transportation served a public function. 
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The court rejected the idea that the provision of such transportation 

violated both Maryland's state constitutional prohibition and federal 

Fourteenth Amendment restrictions against the use of public funds for 

private purposes.28 Further, the court argued that the 

statutorily-provided transportation was an incidental benefit to 

primarily sectarian schools: 

This conclusion that the act must be regarded as one within the 
function of enforcing attendance at school, renders it unnecessary 
to consider separately the objection that a religious institution 
is aided. Art. 36, Declaration of Rights. The institution must be 
considered as aided .only incidentally, the aid only a by-product of 
proper legislative action.29 

The next case to favor nonpublic pupil transportation, Adams v. St. 

Mary's County, was heard by the same court in Maryland in 1942.30 

The decision differed only slightly from the court's decision in Wheat, 

as the second Maryland statute authorized the county of St. Mary's to 

appropriate money for the transportation of private school children 

attending schools receiving no state aid.31 The court in Adams 

considered the reasoning of Wheat to be sound, in that the provision of 

aid .2.E. transportation services was aid and protection to the children 

so that they could comply with compulsory attendance laws of the 

state. In the words of the court," ••• the county's carrying the 

children of parochial schools by any means is a valid action."32 

The last two judicial decisions, prior to the United States Supreme 

Court agreeing to hear a case on the transportation of nonpublic 

pupils, were in Kentucky and California in 1946. In the first of 

these, Nichols v. Henry, the Kentucky Court of Appeals was asked to 
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rule on a permissive statute which allowed each county to provide 

supplementary transportation out of its general funds for children 

attending common, private, sectarian or parochial schools in compliance 

with compulsory school attendance laws.33 The Kentucky court in 

Nichols felt that the act under question dealt with an entirely 

different question than in the previous case of Sherrard,34 where the 

same court had ruled that public school funds could not be used to 

transport pupils attending private schools. The court in Nichols 

overturned the effect of its previous decision by allowing ~he use of 

general county funds for the supplemental transportation of private 

school pupils. By further stating that such tax legislation was for 

the public purpose of providing for the health and safety of the 

children, the court indicated that the transportation was only a 

possible indirect benefit to the private sectarian school. 

In the last state case before Everson, the District Court of 

Appeals in California in 1946 was called upon to determine the 

constitutionality of nonpublic transportation legislation regarding the 

use of public funds in aid of any sectarian school or any other school 

not under the control of officers of the public schools.35 The 

permissive statute under scrutiny in Bowker v. Baker allowed school 

districts to transport pupils, in attendance at schools other than 

public schools, in the same manner and terms and over the same routes 

of travel as for public pupils. In finding the statute constitutional, 

the court followed the general line of reasoning of those other cases 

upholding such transportation as within the police power of the state 
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in promoting the public welfare by aiding the education of the young. 

The direct beneficiaries of the transportation were declared to be the 

children, with only an indirect benefit to the private schools. An 

indirect benefit was not an appropriation of public money for private 

purposes, nor an improper state aid to denominational schools.36 

Conclusions on State Cases, 1923-1946 

The nonpublic pupil transportation cases reviewed thus far were all 

decided by state appellate courts on state constitutional 

interpretations. In the seven cases rejecting the provision of 

transportation to private school pupils, the majority of judicial 

decisions centered on the provision as being an impermissible aid to 

sectarian schools. (See Table 2.1 at chapter's end.) Although the 

constitutionality of nonpublic transportation aid or services was also 

questioned in the four cases upholding such provision, the courts chose 

instead to base their decisions on a combination of public welfare or 

child benefit theories. (See Table 2.2 at chapter's end.) 

The prevailing pattern in the state courts prior to the Supreme 

Court's Everson v. Board of Education in 1947 was to examine the issue 

of nonpublic pupil transportation in regard to state constitutional 

restrictions on the separation of church and state. These state 

constitutional requirements against direct or indirect aid to any 

sectarian institution, for example, were more rigorous than the federal 

constitutional church-state restrictions found in the Free Exercise or 

Establishment Clauses of the First Amendment. Before Everson the issue 
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of nonpublic pupil transportation had not been litigated in the federal 

courts, as a substantive federal question had not yet been addressed. 

When the state courts addressed the issue of providing private 

school transportation before 1947, the states of Wisconsin, South 

Dakota, Delaware, New York, Oklahoma, Kentucky, and Washington rejected 

either local or state authorized provision of transportation aid or 

services. Since the initial 1943 Kentucky decision of Sherrard was 

overturned in Nichols in 1946 to favor nonpublic transportation, 

Kentucky then joined Maryland and California in upholding local and 

state authorized transportation aid or services. 

Decisions against nonpublic transportation. 

In those decisions which ruled against transportation aid or 

services to nonpublic schools, objections centered either on the lack 

of statutory authority for local boards who were providing such 

transportation, or on the violation of state constitutional 

restrictions. Regarding the latter, local provision of private school 

transportation and state laws authorizing the transportation were 

considered unconstitutional as 1) being an impermissible aid to 

sectarian institutions, 2) violating guarantees of religious freedom, 

3) misusing public school funds for other than public school purposes, 

or 4) appropriating public money for private purposes. 

Several of the earliest transportation decisions later became the 

leading cases against nonpublic pupil transportation. In State v. 

Brown the Delaware court defined "aid" and then charged that 
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transportation was a forbidden, direct aid which served to strengthen 

and build up sectarian schools.37 This reasoning impacted the 

decision in Judd, the New York decision which was the strictest 

pre-Everson case against publicly funded transportation to nonpublic 

schools.38 

By adhering to the direct aid notion of transportation provision, 

Judd served as a stringent rejection of the child benefit theory of 

transportation which was the line of reasoning most often adopted by 

proponents of nonpublic transportation provision. While Judd did not 

negate the notion that such transportation served a health and safety 

purpose for private pupils, the court pointed out that this factor was 

overruled by the vital importance of the constitutional restriction 

specifically forbidding aid to sectarian schools.39 

The same line of reasoning was adhered to in Mitchell in 1941 when 

the state supreme court found Washington's mandatory nonpublic pupil 

transportation statute unconstitutional.40 The anti-aid decisions in 

Judd and Mitchell illustrated the dilemma faced by the courts when 

examining publicly funded transportation for private school pupils. 

The child benefit theory used to justify funding transportation 

services seemed to pit the health and safety of the child against the 

constitutional argument forbidding aid for sectarian purposes. When 

proponents of transportation aid presented their case in terms of a 

health and safety measure for the child's benefit, the courts' 

decisions against such aid were not always popular, particularly in 

states with large parochial populations.41 
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The Gurney decision in 1941 reiterated the earlier reasoning in 

State and Judd in defining transportation as an aid to sectarian 

schools. The court further added that if transportation was a 

legitimate aid to the public schools and public school districts, it 

had to be considered a direct aid to the private schools themselves and 

not simply an aid to the children.42 

Two state courts objected to the constitutionality of using the 

state's public school funds for transporting nonpublic pupils.43 

This was changed, however, in Kentucky when the legislature substituted 

the use of general funds rather than school funds for providing 

supplemental transportation for nonpublic pupils. The state appellate 

court then removed its objection to transportation as an 

unconstitutional aid and reversed its decision to allow the permissive 

transportation statute.44 

Only the Mitchell court during this time period objected to the 

provision of nonpublic pupil transportation on the basis of 

appropriating money for private purposes. Subsequent state courts did 

not find the argument in Mitchell on this particular point to be a 

strong one, and it was later rejected in Everson: 

Appellants endeavor to uphold the act upon that [child benefit] 
qualification, contending that the transportation of pupils to and 
from the school insures exclusively to the benefit of the pupils 
and their parents •••• Conceding validity to the argument, it runs 
afoul of another constitutional inhibition: Art. VIII, §7, which 
provides that 'No county, city, or town, or other municipal 
corporation shall hereafter give any money or property ••• in aid 
of any individual ••• except for the necessary support of the poor 
and infirm •••• 45 



35 

The decision of the court in Mitchell did not hinge on this particular 

constitutional infringement, as the court had also deemed the 

transportation statute to be both an unconstitutional aid to sectarian 

schools and a misuse of the public school fund. 

In forbidding the use of the public school fund in Washington for 

the purposes of transporting nonpublic pupils, the Mitchell decision 

was the first to discuss the issue of cost as a concern in providing 

the transportation. Although the amount of money expended was small on 

a per pupil basis, the court foresaw the day when aggregate nonpublic 

transportation costs could become a "substantial'' burden on public 

school funds in the state.46 

Decisions upholding nonpublic transportation. 

In those three states where court decisions favored the provision 

of nonpublic pupil transportation, there were state constitutional 

guarantees against the misuse of school or other public funds. 

However, the pro- transportation aid decisions in Maryland, Kentucky, 

and California were based on court interpretations which avowed that 

the provision of transportation aid or services to nonpublic pupils 

served a necessary public purpose.47 

In general, the public-purpose interpretation by the courts favored 

nonpublic pupil transportation by adhering to four related ideas. 

Publicly funded transportation to private schools was deemed to be 1) a 

function of enforcing compulsory attendance, 2) a removal of danger, 

serving a health and safety purpose for the pupil, 3) a valid use of 
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the state's police power in promoting the public welfare, and 4) a 

direct benefit to the child and thus only an incidental benefit to the 

private school. 

Because the supporting ideas were so closely related, the courts in 

Wheat, Adams, Nichols, and Bowker did not rely on one particular line 

of argument. For example, in Wheat the court upheld the provision of 

transportation services to private school pupils as being a function of 

helping to enforce the state's compulsory attendance laws. It served a 

public purpose to remove transportation-related danger for the children 

required to attend school. At the same time, since the intent of the 

transportation was to enforce compulsory attendance and not necessarily 

to aid the private school, any benefit gained by the primarily 

sectarian schools was to be considered incidental. The court, in its 

own words, found it "unnecessary" to examine the objection of aid to 

religious institutions.48 

Likewise, the other courts favored nonpublic transportation by 

arguing a public purpose for its provision. In Adams, transportation 

aid or services was aid and protection to children so they could comply 

with compulsory attendance,49 while in Nichols the court not only 

agreed, but indicated that transportation was only an indirect benefit 

to the school.SO Again in Bowker the child benefit theory was 

maintained, so that children were the direct beneficiaries of the 

transportation and schools were only indirectly benefited. Indirect 

benefits to private schools could not then be labeled as 
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unconstitutional misappropriations of public moneys for private 

purposes.51 

Although only three state courts had upheld nonpublic 

transportation prior to Everson, their reasoning was consistent in 

favoring a public purpose - child benefit approach to transportation as 

a legitimate form of public aid to private schools and their pupils. 

It would have been speculative to try to determine the influence of 

their line of thinking on subsequent state constitutional decisions 

upholding nonpublic tran~portation, since the Supreme Court ruling in 

Everson probably had a greater impact on later courts looking favorably 

upon transportation as an acceptable use of public funds. 

An Analysis of the Everson Case 

As illustrated in the first part of this chapter, nine states had 

litigated the question of nonpublic pupil transportation before a 

challenge of New Jersey's transportation statute resulted in a private 

school transportation case being heard by the United States Supreme 

Court in Everson. The case was appealed to the Supreme Court after the 

state's court of appeals reversed a lower court's judgment that the 

legislature was without power under the state constitution to authorize 

reimbursement to nonpublic parents for costs expended in transporting 

their children to parochial schools. 
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Facts of Everson 

The 1941 New Jersey statute under question in Everson authorized 

local school districts to transport nonpublic pupils, on the condition 

that they were already providing transportation to their public school 

pupils. Acting under this statute, the local board of education of 

Ewing Township then passed a resolution allowing the reimbursement of 

transportation costs to parents who sent their children to Catholic 

parochial schools in the community.52 

A local taxpayer, Arch R. Everson, then filed suit in a state court 

by charging that the New Jersey statute and board resolution violated 

both the state and federal constitutions. After the lower court ruled 

that the statute was in violation of the state constitution, the case 

was then appealed to the New Jersey Court of Errors and Appeals. This 

court reversed the lower court's holding and ruled that neither the 

statute nor the board resolution was in violation of the state or 

federal constitutions.53 

Decision in Everson 

When the case was brought by appellant Everson to the Supreme Court 

in November of 1946, there were two main contentions to his argument 

against the authori~ed transportation reimbursements to parents of 

pupils attending parochial schools. First, he charged that the statute 

and resolution authorized the state to take by taxation the private 

property of some and bestow it upon others, to be used for their own 
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private purposes. This was an alleged violation of the Due Process 

Clause of the Fourteenth Amendment.54 Secondly, the use of tax money 

to reimburse and transport primarily Catholic pupils was seen as an 

alleged use of the state's power to support church schools. This 

support was contended to be in violation of the prohibitions of the 

First Amendment, which was made applicable to the states by the 

Fourteenth Amendment.55 

The Supreme Court disagreed with the first contention of appellant 

Everson's argument. The New Jersey legislature had appropriately 

decided that a public purpose was served by using tax-raised funds to 

pay the bus fares of all children, including parochial pupils. The 

court indicated that: 

The fact that a state law, passed to satisfy a public need, 
coincides with the personal desires of the individuals most 
directly affected is certainly an inadequate reason for us to say 
that a legislature has erroneously appraised the public need.56 

In upholding the transportation reimbursement to parents, the court 

similarly reasoned that a private purpose was not necessarily served 

"because it provides that tax-raised funds will be paid to reimburse 

individuals on account of money spent by them in a way which furthers a 

public program."57 

The second argument against the transportation provision was seen 

by the court as a claim that the statute violated the Establishment 

Clause of the First Amendment. In rejecting this claim, the majority 

of the court noted the difficulty in "drawing the line" between 

providing public funds for general public welfare and publicly 
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supporting religious institutions.SB The New Jersey transportation 

statute had to be considered in accordance with the limitations of the 

First Amendment, but it was important not to" ••• strike that state 

statute down if it is within the state's constitutional power even 

though it approaches the verge of that power."59 

It was reasoned by the majority.of the Supreme Court in Everson 

that the provision of transportation by New Jersey to nonpublic pupils 

served a public purpose as "part of a general program under which it 

(the state) pays the fares of pupils attending public and other 

schools."60 The court likened the provision of transportation to 

nonpublic pupils to other general government services such as police 

and fire protection, sewage disposal, or public roads and sidewalks. 

To prohibit such public services to sectarian institutions was 

"obviously not the purpose of the First Amendment," as the state's 

power is "no more to be used so as to handicap religions, than it is to 

favor them."61 

The Supreme Court in Everson accepted the child benefit theory and 

rejected the notion that the public provision of transportation was 

support of the nonpublic schools: 

The State contributes no money to the schools. It does not support 
them. Its legislation, as applied, does no more than provide a 
general program to help parents get their children, regardless of 
their religion, safely and expeditiously to and from accredited 
schools.62 

Measured by the standards of the First Amendment, New Jersey's 

transportation statute met the test of constitutionality. In the words 

of the court, "The First Amendment has erected a wall between church 
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and state. That wall must be kept high and impregnable. We could not 

approve the slightest breach. New Jersey has not breached it 

here."63 

Implications of Everson 

Since the basic question before the Supreme Court in Everson was 

whether transportation of children to church schools constituted state 

support of religion, the Court was asked to rule for the first time on 

the applicability to the states of the Establishment Clause of the 

First Amendment through the Due Process Clause of the Fourteenth 

Amendment. In deciding that the public provision of transportation to 

nonpublic pupils was for the child's benefit, the Court maintained that 

such transportation was not government support or establishment of 

religion. By protecting the health and safety of pupils who were 

required to attend school under state compulsory attendance laws, the 

state in furnishing nonpublic transportation was merely providing a 

service to the pupils as part of a general welfare program which served 

a public purpose. Thus, the reasoning in Everson was clearly in 

agreement with the thinking of those previous state court decisions 

which had upheld the provision of nonpublic pupil transportation. 

In order to determine whether nonpublic transportation aid or 

services violated the Establishment Clause, the Court reviewed the 

historical "background and environment of the period in which that 

constitutional language was fashioned and adopted."64 Regarding the 

Establishment Clause, the Supreme Court had this to say: 
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The 'establishment of religion' clause of the First Amendment 
means at least this: Neither a state nor the Federal Government 
can set up a church. Neither can pass laws which aid one religion, 
aid all religions, or prefer one religion over another •••• No tax 
in any amount, large or small, can be levied to support any 
religious activities or institutions, whatever they may be called, 
or whatever form they may adopt to teach or practice religion. 
Neither a state nor the Federal Government can, openly or secretly, 
participate in the affairs of any religious organizations or groups 
and vice versa. In the words of Jefferson, the clause against 
establishment of religion by law was intended to erect 'a wall of 
separation between Church and State.' 65 

While the words of the Court in Everson appeared to be strong testimony 

in favor of total separation of church and state, the acceptance by the 

Court of the child benefit theory in allowing nonpublic transportation 

aid diluted this conclusion. Opponents of public aid to nonpublic 

pupils and schools viewed the Everson decision as a breach of that 

separation between church and state, and a precedent case for 

subsequent litigation of other types of public aid to primarily 

sectarian schools. 

Justice Rutledge, in a strong dissent to the majority opinion of 

Everson, shared this concern: 

Neither so high nor so impregnable today or yesterday is the wall 
raised between church and state by Virginia's great statute of 
religious freedom and the First Amendment New Jersey's 
statute sustained is the first, if indeed it is not the second 
breach to be made by this Court's action. That a third, and a 
fourth and still others will be attempted, we may be sure.66 

Joined in his dissent by three other Justices, Rutledge saw the public 

welfare-child benefit reasoning of Everson's majority as a "ready 

method for nullifying the (First) Amendment's guaranty"67 against 

support of religion. For this reason, he did not view Everson as "just 
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a little case over bus fares."68 Though the Everson decision on 

transportation might have been distant to the complete establishment of 

religion, Rutledge's dissent paraphrased Madison's warning that the 

case might be the "first step in that direction."69 

If Everson was a landmark case in favor of aid to nonpublic pupils, 

it was also a turning point in the litigation of nonpublic pupil 

transportation provision. Since the question of the federal 

constitutionality of such transportation had been answered, the topic 

of nonpublic pupil transportation was turned back to the states to 

decide. Everson did not rule on whether the New Jersey statute or 

resolution were constitutional regarding the New Jersey constitution. 

Nor did the Court comment on whether similar statutes would violate 

other states' constitutional provisions. In leaving open the question 

of state constitutionality, the Court allowed the provision of 

nonpublic transportation to become once again an individual state 

issue. 



Table 2.1 

BASIS OF STATE COURT DECISIONS REJECTING NONPUBLIC PUPIL TRANSPORTATION, 1923-1946 

YEAR 

STATUTORY RULING 

Absence of 
statutory 

· authority 

1923 State v. Milquet 
192 N.W. 392 
(Wisc., 1923) 

1931 

1934 

1938 

1941 

Hlebanja v. Brewe 
236 N.W. 296 
(S.Dak., 1931) 

RULING ON UNCONSTITUTIONALITY OF TIIE TRANSPORTATION 

Impermissible aid 
to sectarian 
school 

Hlebanja 
(S.Dak., 
1931) 

State v. Brown 
172 A. 835 
(Del., 1934) 

Judd v. Board of Ed. 
15 N.E. 2d 576 
(N.Y., 1938) 

Gurney v. Ferguson 
122 P. 2d 1002 
{Okla., 1941) 

Violation of guarantees Misuse of public 
of religious freedom school funds 

Judd 
(N. Y., 1938) 

Milquet 
{Wisc., 1923) 

Appropria-
tion of pub-
lic money 
for private 
urposes 

.i:,. 

.i:,. 



YEAR 

1943 

STATUTORY RULING 

Absence of 
statutory 
authority 

Table 2.1 (cont'd) 

RULING ON UNCONSTITUTIONALITY OF 'I1IE TRANSPORTATION 

Impermissible aid 
to sectarian 
school 

Sherrard v. Jeff. 
Co. Bd. of Ed. 
171 S • W. 2d 963 
(Kent., 1943) 

Mitchell v. Consol. 
Sch. Dist. 
135 P. 2d 79 
(Wash., 1943) 

Violation of guarantees Misuse of public 
of religious freedom school funds 

Mitchell 
(Wash., 1943) 

Sherrard 
(Kent., 1943) 

Mitchell 
(Wash., 1943) 

Appropria-
tion of pub. 
money for 
private 
~oses 

Mitchell 
(Wash.,1943) .i:s. 

U1 



Table 2.2 

BASIS OF STATE COURT DECISIONS UPHOLDING NONPUBLIC PUPIL TRANSPORTATION, 1923-1946 

Function of enforcing Removal of danger 
YEAR compulsory for health and 

attendance safety 

1938 Board of Education Wheat 
v. Wheat (Md., 1938) 
199 A. 628 
(Md., 1938) 

1942 Adams v. St. Mary's Adams 
180 Md. 550 (Md., 1942) 
(Md., 1942) 

1946 Nichols v. Henry 
191 s.w. 2d 930 
(Kent., 1946) 

Use of police power 
of state to promote 
public welfare 

Bowker v. Baker 
167 P. 2d 256 
(Calif. , 1946) 

Benefit to Incidental benefit 
child to sectarian 

school 

Wheat 
(Md., 1938) 

Adams 
(Md., 1942) 

Nichols Nichols 
(Kent., (Kent, 
1946) 1946) 

Bowker Bowker 
(Calif., (Calif., 
1946) 1946) 

,i:,.. 
O'\ 
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CHAPTER3 

A REVIEW OF NONPUBLIC PUPIL TRANSPORTATION CASES 

FOLLOWING EVERSON 

Introduction 

The Supreme Court's decision in favor of nonpublic pupil 

transportation in Everson gave credence to the acceptability of 

transportation as a possible state or local aid to nonpublic pupils and 

their schools. By removing the federal constitutional barrier to such 

aid, the Everson decision encouraged supporters of private school aid 

to renew their efforts to gain individual state legislation to permit 

or mandate nonpublic pupil transportation. 

In the thirty-five year period following Everson from 1947 through 

1982, there were a total of 57 cases reported on the topic of private 

school transportation in 25 states. While a majority of these 

decisions were decided on the issue of whether nonpublic transportation 

aid was constitutional, some of the cases simply involved judicial 

interpretations on the acceptability of certain provisions of existing 

transportation statutes. 

The issue of cross-district busing of nonpublic school pupils was 

brought before the courts for the first time during the period after 

1947. This aspect of private school transportation raised federal 

constitutional questions as to whether such transportation benefits 

violated the Establishment Clause of the First Amendment, or created a 

51 
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classification of beneficiaries along religious lines in violation of 

the Fourteenth Amendment. 

Federal constitutional issues were raised over the provision of 

outside-district busing for nonpublic pupils. However, none of the 

cross-district busing cases went beyond the federal district court 

level. Although the issue has not been tried before the Supreme Court, 

the Court did dismiss an appeal of a federal district court decision in 

Pennsylvania which upheld the acceptability of private school 

transportation across district lines. The Court cited the lack of a 

substantial federal question, thus indicating that the topic presented 

no new constitutional issues beyond what had already been decided by 

the court, presumably in Everson. 

Chapter three chronologically traces the history of both 

intradistrict and interdistrict nonpublic pupil transportation 

following the Supreme Court's 1947 decision in Everson in favor of 

within-district transportation. This legal case review presents those 

points of law on which state and federal judicial decisions were based 

on the transportation of private school pupils from 1947 to 1982. The 

judicial cases are grouped into three time periods in the chapter 

(1947-59, 1960-69, 1970-82) in order to outline the changing trends in 

decisions by the various courts on the topic. Tables are provided 

after the chapter's conclusions to illustrate these changes (See Tables 

3.1 - 3.9). 
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Post Everson Cases 

State Cases, 1947-1959 

The two nonpublic pupil transportation cases immediately following 

Everson in 1947 did not raise any federal or state constitutional 

issues. In the first of these, Connell v. Board of School Directors, 

the Pennsylvania Supreme Court in May, 1947, ruled that a school 

district was authorized to use school funds only for the free 

transportation of public school pupils. Because no duty of the school 

district existed to furnish free transportation to parochial schools, 

the court avoided any constitutional argument on the topic.1 

Connell rejected nonpublic pupil transportation on the basis that 

no statutory authority existed for a local school district to provide 

such aid. Likewise, an appellate state court in Iowa during the same 

year decided that state law limited publicly funded transportation to 

public school pupils in Silver Lake Consolidated School District v. 

Parker. The absence of statutory authority to provide nonpublic pupil 

transportation made it unnecessary for the court to consider any 

constitutional question.2 Again, as in Connell, no reference was 

made to Everson by the judiciary in Silver Lake. 

The first state case to mention the Everson decision was decided on 

state constitutional grounds rather than federal constitutional grounds 

as in Everson. In Visser v. Nooksack Valley School Dist. No. 506,3 

the Washington Supreme Court in 1949 ruled for the second time against 

the mandatory provision of transportation to nonpublic pupils.4 The 
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transportation statute was found invalid on state constitutional 

grounds prohibiting the appropriation of public money for the support 

of any religious establishment. Although the court in Visser noted 

that the appellant's defense of such transportation placed "great 

reliance on the principles announced in Everson," the court was also 

careful to point out that the" ••• right of individual states to limit 

such public transportation to children attending the public schools is 

carefully preserved."5 

The facts in a 1951 state case in New Mexico showed that Roman 

Catholic parochial schools were being subsidized with state tax funds 

through the employment of teachers and the provision of free textbooks 

and bus transportation. The highest court in New Mexico maintained in 

Zellers v. Huff that the transportation provision was a direct 

violation of the state constitution forbidding aid for the support of 

any sectarian school.6 

McVey v. Hawkins in Missouri was also settled on state 
I 

constitutional grounds two years later.7 In this case the state 

appellate court struck down two earlier statutes from 1939 authorizing 

a public school district to pay for the transportation of children to 

public or private schools using a partial state reimbursement. The 

court rejected the child benefit theory that private school 

transportation was a lawful health and welfare exercise of the state's 

police power. Instead, the transportation of nonpublic pupils on a 

pupil school bus was held to be an improper use of public school funds 

conflicting with state constitutional provisions.8 
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Quinn v. School Committee of Plymouth was the first post-Everson 

case which allowed the transportation of private school pupils.9 

However, the 1955 decision was unusual in that the state supreme court 

ruled that the local school committee could not question the 

constitutionality of Massachusett's mandatory nonpublic transportation 

statute. The court maintained that no personal or property rights of 

the school committee were involved in making transportation available 

to nonpublic pupils "to the same extent" as that available to public 

school pupils .10 

The constitutionality of Kentucky's private school transportation 

statute had been addressed previously in Nichols in 1946.11 The 

state appellate court's decision to allow the use of general funds, 

rather than school funds, for transporting nonpublic students was then 

reiterated in Rawlings v. Butler ten years later.12 The Rawlings 

court further ordered that the fiscal court in Kentucky had to bear the 

costs of such transportation on a 'per capita' basis in order to 

determine the additional cost of transporting the private school 

pupils.13 This per capita method of publicly funding nonpublic 

transportation was subsequently upheld by the same court in 1960 in 

Board of Ed. of Jefferson County v. Jefferson County.14 

The Pennsylvania Supreme Court in 1956 again enjoined a local 

school district from transporting nonpublic pupils in the absence of 

state law. In School District of Robinson Township v. Houghton the 

court maintained that the board of directors of a school district was 

without discretionary power to transport private school pupils on 
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public school buses, since the School Code did not authorize such 

transportation.IS No constitutional question could be addressed, as 

the state legislature had never permitted the transportation by law. 

New Jersey's first nonpublic pupil transportation decision after 

Everson also did not involve a constitutional issue. The federal 

constitutional question of private school transportation had been 

answered in Everson, while any New Jersey constitutional issue had been 

solved through a 1947 constitutional amendment passed by the state's 

electorate to allow such transportation.16 Shortly after the Everson 

decision was rendered, the people of the state had adopted the 

Constitution of 1947 which provided in Article VIII, Section IV, 

paragraph 3 that: 

••• the legislature may, within reasonable limitations as to 
distance to be prescribed, provide for the transportation of 
children within the ages of five to eighteen years inclusive to and 
from any school.17 

Although Central Regional High School v. State Bd. of Ed. referenced 

the constitutionality of nonpublic transportation in New Jersey, the 

actual decision was a matter of interpreting the particular statute in 

effect. The state supreme court in Central held that a regional high 

school district had the statutory power to transport resident parochial 

pupils in lower grades along its already established routes.18 

A 1959 New York decision confirmed the federal and state 

constitutionality of expending public funds to transport private school 

pupils in that state. The state supreme court, by citing Everson, held 

that the transportation did not violate the First or the Fourteenth 
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Amendment of the federal constitution in Board of Education of Central 

School District v. Allen.19 The court said that the distinctions 

between the immediate case and Everson were "not valid and 

material."20 Further, the constitutionality of nonpublic pupil 

transportation had been assured by a 1938 amendment to the state 

constitution which permitted the state legislature to provide for the 

expenditure of public funds for the transportation of children to and 

from any school.21 

A local ordinance relating to the transportation of pupils to and 

from nonpublic schools had been passed by the city of Augusta, Maine. 

The state supreme court in 1959 in Squires v. Inhabitants of City of 

Augusta struck down the local law by citing the absence of express 

authority from the legislature in the city's charter or in a state 

statute to enact such an ordinance.22 However, the court seemed to 

support nonpublic pupil transportation by concluding that if a 

"properly worded enabling act" by the legislature was enacted, the 

expenditure for nonpublic transportation would meet state 

constitutional requirements.23 Referring to Everson as the "law of 

the land" for the federal constitution, the court felt that in regard 

to the separation of church and state, the Maine constitution carried 

no more stringent requirements than the U.S. Constitution.24 

State Cases, 1960-1969 

In 1960 the Connecticut Supreme Court of Errors was asked to rule 

on the constitutionality of a permissive statute that allowed local 
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school districts to transport pupils to nonprofit private schools. 

Snyder v. Town of Newtown was a complex decision in which the court, 

despite rejecting the statute as an improper use of school funds, was 

careful to point out that such transportation constituted a permissible 

aid to sectarian schools.25 

The court in Snyder followed the reasoning used in Everson that the 

statute did not violate the First Amendment to the federal 

constitution.26 Nor did the nonpublic pupil transportation statute 

violate the state constitution in providing public funds for a private 

purpose. The court again cited Everson that" ••• it is much too late 

to argue that legislation intended to facilitate the opportunity of 

children to get a secular education serves no public purpose."27 

Nor was the transportation statute in Snyder found to be a 

constitutional violation of the state's prohibition against the 

compulsory support of a church. Transportation to private schools 

served a public health, safety, and welfare purpose. The court 

that a broader meaning be given to the word "support" in such a 

prohibition. The court doubted that it was ever intended that 

"support" be used "in so narrow a sense as to prevent every sort 

incidental public assistance to, and encouragement of, religious 

activity."28 

urged 

of 

Application of Silver in 1960 was another challenge of the 

provisions of New York's mandatory transportation for private school 

pupils.29 The state supreme court repeated its approval of the 

federal and state constitutionality of the transportation by referring 
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to the Everson decision and its own previous decision in Board of 

Education of Central School District v. Allen. The court also refused 

to become involved in interpreting the actual provisions of the state's 

transportation law by pointing out that the Commissioner of Education 

could make determinations on mode of transportation and mileage. The 

court would not change these determinations unless they were found to 

be "purely arbitrary".30 

The Alaska Supreme Court in 1961 rejected state-funded 

transportation of nonpublic pupils in a strongly worded argument 

against the state constitutionality of such a mandatory provision by 

the legislature. The court in Matthews v. Quinton did not feel bound 

by the favorable Everson decision on federal constitutionality, but 

ruled instead on three state constitutional issues.31 The state's 

highest appellate court resolved that the mandatory transportation 

statute: 1) violated the state's Organic Act which prohibited the 

appropriation of public money for the support of sectarian or 

denominational schools; 2) violated the state constitutional 

prohibition against direct public benefits to sectarian schools; and 3) 

did not constitute a valid exercise of the state's police power in view 

of other constitutional inhibitions.32 The decision in Matthews v. 

Quinton clearly rejected the child benefit theory by espousing the idea 

that the provision of transportation to nonpublic pupils was a direct 

benefit to the school. In doing so, the court mentioned similar 

reasoning proposed by court decisions on transportation in five other 
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states, the dissenting op1n1on in Everson, and three transportation and 

textbook aid dissents. 33 

The general trend of state courts in the early 1960's was to reject 

the provision of state or locally funded transportation to private 

schools. Similar to the reasoning employed by most of these courts, 

the Wisconsin state supreme court in 1962 likewise rejected the 

provision of statewide nonpublic transportation services. 34 The 1961 

Wisconsin statute under question in Nusbaum provided for the 

transportation of all pupils attending public and nonpublic schools on 

regularly approved routes. The transportation of nonpublic pupils was 

provided only to the nearest public school to which pupils would be 

entitled to attend. 35 

The state's supreme court in Nusbaum chose not to follow the 

decision of Everson, in light of state constitutional provisions 

against the expenditure of public funds for the benefit of religious 

societies or seminaries. The Wisconsin court deemed that the federal 

constitution's First Amendment, which prohibits laws respecting an 

establishment of religion, was open to more flexibility of 

interpretation than the section of the Wisconsin constitution just 

cited. 36 The court concluded that the transportation statute under 

question directly violated this state constitutional prohibition 

against public aid to religion, since the majority of benefiting 

schools were sectarian. 37 

By 1967 the status of nonpublic pupil transportation had changed 

dramatically in Wisconsin. During that year the Wisconsin state 
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constitution was amended by a statewide referendum to provide for the 

inclusion of private school pupils regarding publicly-funded 

transportation: 

Art. I, sec. 23. 'Transportation of school children. Nothing in 
this constitution shall prohibit the legislature from providing for 
the safety and welfare of children by providing for the 
transportation of children to and from any parochial or private 
school or institution of learning.' 38 

Immediately the Wisconsin legislature elected to provide for the 

transportation of children to any parochial or private school by 

amending the existing school transportation statutes. Transportation 

was to be offered on a "reasonably uniform basis" to both public and 

nonpublic pupils.39 

Within two years of the constitutional and statutory provision of 

nonpublic pupil transportation, Wisconsin's state supreme court was 

asked to interpret certain provisions of the statute. In 1969 after a 

local school board eliminated in-city transportation for all students, 

the court in Cartwright v. Sharpe ruled that the board had not acted in 

an arbitrary or unreasonable manner. The elimination of optional city 

transportation for both public and nonpublic pupils was within the 

legal scope of a school board's discretionary powers.40 

Another 1969 case in Wisconsin involved the discretionary power of 

a school board to transport a private school pupil to his school within 

the terms outlined in the state transportation law. The particular 

provision of the statute under question in State ex rel. Knudsen v. 

Board of Ed. required the school board to transport nonpublic school 

pupils to their private school, provided the school was the nearest the 
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pupil might reasonably choose to attend within a five mile boundary 

limit.41 The state supreme court held that the local board had 

arbitrarily determined that a particular pupil's choice of school was 

unreasonable, and that reasons supporting the pupil's choice of private 

school should have been considered.42 

In Oklahoma a local school board had instituted the practice of· 

transporting nonpublic pupils on public school buses over previously 

established routes. The state's supreme court in Board of Education v. 

Antone could not justify this use of school buses operated at public 

expense even on a public welfare theory, due to a state constitutional 

provision forbidding use of public money for sectarian purposes.43 

The court in 1963 in Antone agreed with the earlier reasoning in Gurney 

from 1941. This previous Oklahoma decision concluded that if the cost 

of transportation maintenance and operation served as an aid to public 

schools, it would necessarily follow that transportation to a nonpublic 

school was also an aid of that school.44 

The state of Rhode Island mandated that the school committee of any 

town should provide to private school pupils the same transportation 

rights and privileges to and from schools as that provided to pupils 

attending public schools. Chaves v. School Committee in 1965 did not 

involve a constitutional issue.45 The principal question the court 

was asked to resolve in this case was whether the statute required the 

school committee to bus private school students to the town boundary 

line if the private school was located outside of town. The court 

ruled to the contrary by stating that" ••• in the absence of equivocal 
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or ambiguous language, there is no room for construction ••• and the 

language (of the statute) must be applied literally."46 

In 1966 the Delaware Supreme Court handed down a ruling in Opinion 

of the Justices that statewide mandatory nonpublic pupil transportation 

was unconstitutional.47 'Ibe court felt it was not instrumental to 

their decision whether the benefit of free transportation to nonpublic 

schools was a primary or only a secondary benefit to pupils or 

parents. 'Ibe free transportation to and from private schools was a 

violation of the state's prohibition against tax funds for educational 

purposes being used to aid church schools.48 'Ibe Justices decision 

upheld the reasoning of an earlier Delaware decision in 1934 on 

appropriating school or general funds for the purposes of transporting 

private school pupils.49 

The Delaware court believed that its conclusion in Justices against 

such transportation aid was" ••• in accord with what appears to be the 

majority rule as established in a line of cases in other jurisdictions 

•••• "50 'Ibe court also stated that the Everson decision regarding 

federal constitutionality did not involve a strict constitutional 

provision similar to that in Delaware's constitution proscribing any or 

all aid to sectarian schools. 

'Ibe state court's decision on nonpublic pupil transportation left 

little, if any, room for argument on the constitutionality of the topic 

in Delaware. Shortly after Opinion of the Justices, the Delaware 

constitution was amended by adding an article that stated that the 

General Assembly may provide for transportation for nonpublic-nonprofit 
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school children to nonpublic-nonprofit schools.SI The state 

legislature then quickly passed a statute which mandated equal 

treatment regarding pupil transportation as between nonpublic schools 

and public schools. 

Prior to 1965 there was no statutorily authorized transportation 

service for nonpublic children in Pennsylvania. In that year the state 

legislature mandated that local school districts provide free 

transportation to private schools when it was so provided to public 

schools. The mandatory transportation provision was upheld by the 

state's supreme court in 1967 in a strongly worded opinion in Rhoades 

v. School District of Abington Township.52 The case referred to the 

Supreme Court's decision in Everson as the "law of the land."53 The 

Pennsylvania court followed the public welfare - health and safety 

reasoning of Everson toward the transportation of nonpublic pupils. 

The Pennsylvania transportation statute, despite any direct or 

indirect benefit to a church-related institution, was not found to 

violate state constitutional provisions against the compelled support 

of a place of worship, maintenance of a ministry, or preference of a 

religion.54 The court was scathing in its denouncement of 

plaintiffs' claim in Rhoades that the transportation provision violated 

the cited state constitutional prohibitions. Such assertions were 

found to be "so feeble of merit that they must fall in the slightest 

breeze of analysis Even in quixotic imagination, a school bus 

cannot be regarded as a place of worship."55 



65 

The state of New Jersey had four private school transportation 

cases appealed to its superior court between the late 1960's and early 

1970's. At question in the first case was the transportation statute 

which was enacted after the 1947 constitutional convention amended the 

state constitution to allow nonpublic pupil transportation. The 

statute authorized New Jersey school districts to provide 

transportation services to private school children on already 

established public school transportation routes. Although the superior 

court in 1967 reaffirmed the federal and state constitutionality of 

this transportation law in Fox v. Board of Ed. of West Milford, the 

court rejected the creation of routes designed solely for nonpublic 

pupils.56 The expenditure of public funds for that purpose was 

perceived as violating the legislative intent of the statute.57 

The New Jersey transportation statute under question in Fox was 

then amended in 1968. The new transportation statute no longer 

restricted the busing of private school students to established public 

school routes. Instead, the amended law mandated transportation to 

"remote" in-state private schools which were not more than twenty miles 

from the pupil's residence. If the per pupil cost of this 

transportation exceeded a set amount, that amount was then reimbursed 

to the nonpublic pupil's parents for expenses incurred in transporting 

the child to the private school.SB 

The state court's decision in McCanna v. Sills contended that the 

amended 1968 New Jersey statute did not violate the Establishment 

Clause of the First Amendment of the federal constitution.59 The 
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court applied a "test" to the transportation law to determine whether 

it could withstand the strictures of the Establishment Clause. The 

criteria for the test had been set down by the United States Supreme 

Court in Abington Township v. Schempp in·1963: 

The test may be stated as follows: What are the purpose and the 
primary effect of the enactment? If either is the advancement or 
inhibition of religion, then the enactment exceeds the scope of 
legislative power as circumscribed by the Constitution. That is to 
say that to withstand the strictures of the Establishment Clause 
there must be a secular legislative purpose and a primary effect 
that neither advances nor inhibits religion.60 

The New Jersey court in McCanna then explained that the Supreme Court 

in Board of Education v. Allen in 1968 had approved of its earlier 

Everson decision as being in compliance with this 'Schempp test.'61 

Since the New Jersey statute was reasoned by the state court as being 

constitutional in terms of the Everson decision, it was likewise 

constitutional in regards to the Schempp test.62 There was no 

improper legislative purpose to the New Jersey law, nor did the 

provision of nonpublic pupil transportation advance or inhibit 

religion. 63 

The next transportation case in New Jersey did not specifically 

raise any issues of constitutionality regarding the transportation 

statute previously examined in McCanna. During that same year, in 

1968, the state court was asked to interpret requirements of the 

statute in busing remote students. In Board of Education v. Gateway 

the court stated that remote nonpublic pupils were entitled to 

transportation to school so long as any remote public school pupil was 
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transported by a district, including a regional public school 

district.64 

The New Jersey Supreme Court in West Morris v. Sills then repeated 

the findings of McCanna and Gateway in upholding the state's 

transportation statute in 1971 against charges of unconstitutionality 

and discrimination of public school pupils.65 The court additionally 

ruled that the statute did not deny equal protection of the laws to 

private school pupils because transportation was only provided in 

districts required to furnish busing to public schools. Nor was it 

deemed unreasonable that certain nonpublic pupil restrictions were 

specified in the statute for cost and mileage limits.66 

In 1967 the state legislature of Hawaii authorized the State 

Department of Education to 'provide suitable transportation to all 

school children ••• of the state.'67 The state board subsequently 

established regulations for the granting of subsidized bus 

transportation to school children attending both public and nonpublic 

sectarian or private schools. 

The Hawaii nonpublic transportation statute and bus regulations 

were invalidated the next year by the state supreme court in 1968 in 

Spears v. Honda.68 The provision of public transportation to 

nonpublic pupils was found to violate the state constitutional 

prohibition against appropriating public funds for the support or 

benefit of any sectarian or private educational institution. Tracing 

back to the state's 1950 constitutional convention proceedings, the 

court concluded that the child benefit theory as applied to bus 
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transportation and similar general welfare programs for nonpublic 

pupils had been specifically rejected by the convention.69 

The ruling case on nonpublic pupil transportation in Ohio was 

Honohan v. Holt in 1968. The Ohio school transportation statute had 

been amended in 1966 to include all children attending a school for 

which the state board of education prescribed minimum standards.70 

Local school boards were required to transport pupils to nonpublic 

schools up to a distance of thirty minutes travel time. 

The decision in Honohan v. Holt relied heavily on the Supreme 

Court's reasoning in Everson in upholding public funding of 

transportation to private schools. Following the standards of Everson, 

the state appellate court maintained that the Ohio bus law was not 

constitutionally distinguishable from the New Jersey law which was held 

in Everson to be constitutional regarding the Establishment Clause of 

the First Amendment.71 Nor did the court .view the Ohio 

constitutional provision as being more restrictive than the First 

Amendment. Using a child benefit theory of indirect sectarian school 

aid for transportation, the court ruled that the bus provision was not 

support of a religious place of worship.72 

Honohan was the second state decision in 1968 that gave credence to 

the idea that the United States Supreme Court had reiterated its 

holding in Everson on transportation aid to sectarian pupils within its 

Allen decision on textbooks.73 While Everson held that 

transportation aid to parochial pupils did not violate the 

Establishment of Religion Clause of the First Amendment, the Allen 
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decision "extended that holding beyond the field of transportation into 

the field of school books."74 The Honohan court also pointed out 

that the Supreme Court had passed over at least two recent 

opportunities to reverse its stance in Everson on transportation. The 

Supreme Court had dismissed appeals in 1960 and 1968 on two cases which 

had upheld nonpublic pupil transportation in Snyder v. Town of Newtown 

in Connecticut and in Rhoades v. School District in Pennsylvania.75 

A 1963 Michigan statute required local school districts to provide 

transportation without charge for every resident child to the public or 

nearest state-approved nonpublic school. The Court of Appeals in 

Alexander v. Bartlett76 in 1968 applied the test used in School 

District of Abington Township v. Schempp to measure the transportation 

statute by the federal First Amendment: 

1) Does the statute have a secular legislative purpose? 

2) Does the statute have a primary effect that either advances or 
inhibits religion? 77 

The court then ruled that the transportation statute did not offend the 

First Amendment of the federal constitution. The purpose of the 

statute was "to help children get to public and nonpublic schools in 

safety ••• to receive their education."78 This was clearly a secular 

legislative purpose, so that the law's primary effect could not be said 

to either advance or inhibit religion. 

The same reasoning was used by the court in Alexander to determine 

the state constitutionality of Michigan's busing statute. Since the 

statute was judged secular in purpose, it similarly did not violate 
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state constitutional provisions relating to the free exercise of 

religion, the prohibition of an establishment of religion, or the 

improper use of school funds for nonpublic purposes.79 

State Cases, 1970-1982 

An early transportation statute from 1931 granted to West Virginia 

county boards of education the authority to publicly provide adequate 

means of transportation for all school age children. In 1970 the state 

supreme court in State ex rel. Hughes v. Board of Education asserted 

that once boards had opted- to provide transportation at public expense, 

they could not arbitrarily discriminate among children of school age by 

excluding nonpublic pupils.SO The refusal to transport parochial 

pupils was determined by the court to be a denial to Catholic parochial 

school children and their parents of equal protection of the laws as 

guaranteed by the Fourteenth Amendment of the federal 

constitution.Bl 

Furthermore, the denial to parochial pupils of equal transportation 

rights and benefits was held in Hughes to deprive Catholic children and 

their parents of their right of religious freedom of the federal First 

Amendment and also the comprehensive provisions of the West Virginia 

constitution. By serving a public purpose of protecting the safety of 

school children, the transportation statute's requirements on busing 

private school pupils did not constitute an expenditure of public funds 

for private purposes, as prohibited by the state constitution.82 
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A 1969 Minnesota statute authorized that "school children attending 

any schools ••• are entitled to the same rights and privileges relating 

to transportation."83 The state then reimbursed districts equally 

for public and nonpublic pupils. The supreme court of the state was 

asked to rule on the constitutionality of this transportation plan in 

Americans United v. Ind. School District in 1970.84 

The most troublesome issue presented to the court in Americans 

United was whether the transportation statute authorized the use of 

public money for the support of sectarian schools in violation of the 

Minnesota constitution. The court noted that while the transportation 

statute went "'to the verge of constitutional power,' we cannot say 

that it goes beyond that power."85 The court was persuaded that 

there was merit to the argument that the transportation of pupils 

served a legitimate secular purpose in promoting the safety of children 

required to attend school by compulsory law. In stating this secular 

purpose, the court referenced the First Amendment test laid down by the 

Supreme Court in Schempp.86 The Minnesota transportation met the 

test by the court, as the primary effect and purpose of the law was not 

to benefit religion, nor to support sectarian schools. 

The courts in Wisconsin were similarly involved in the topic of 

nonpublic pupil transportation during the 1970's. There were five 

state and federal court decisions in Wisconsin during this time. The 

issues ranged from statutory interpretations to the violation of equal 

protection rights of private school pupils. 
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The first Wisconsin case litigated during this time was Vanko v. 

Kahl in 1971.87 Petitioners in the case challenged amendments made 

to the transportation statute regarding pupil attendance areas for 

private schools. Nonpublic pupils were being transported by local 

school districts on an attendance area basis, with the stipulation that 

attendance areas of private schools with the same religious 

denomination should not overlap.88 The state supreme court in Vanko 

did not interpret the statute as placing a restriction upon children 

attending religious schools, nor as making a statutory classification 

based on religious affiliation. Instead, the attendance area basis for 

private school transportation was judged by the court to have been 

established as a "general rule for determining which schools pupils are 

to be assigned to, public, private, or parochial. 1189 The statute in 

Vanko was thus ruled constitutionally valid. 

In a related 1978 transportation case, court records showed that 

Holy Trinity Community School in Wisconsin had requested that an 

attendance area be designated for its private pupil attendance within a 

particular school district. 'Ibe school's request had been denied since 

the attendance area was already assigned to other Roman Catholic 

Schools. The school then claimed in Holy Trinity Community School v. 

Kahl that it had previously incorporated in 1971 and no longer had any 

formal ties to the Roman Catholic church.90 School bylaws in the 

incorporation of Holy Trinity provided that there be no affiliation 

with any religious denomination.91 
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The Wisconsin court discovered in Holy Trinity that only the 

Catholic religion was taught during the school's released-time program 

for religious instruction. Despite this information, the court 

concluded that state officials could not make an inquiry to determine 

whether or not the private school was affiliated with a religious 

denomination. The facial validity of Holy Trinity's bylaws and charter 

had to be accepted. To do otherwise involved adjudication of matters 

of faith or dogma, thus fostering excessive government entanglement 

with religion.92 

An earlier Wisconsin case in 1975, Deutsch v. Teel, questioned a 

local school board's decision on the provision of transportation to a 

particular private school. The Milwaukee school board had eliminated 

bus service to a private elementary academy relocated 400 feet beyond 

city limits. The case was filed in the United States District Court by 

the parents of the private academy's pupils.93 The federal court 

ruled that the board's policy was without a rational basis and violated 

students' equal protection rights. The court, however, declined to 
. issue a broader ruling directed to the facial validity of the Wisconsin 

transportation statute, since relief had been provided to the 

plaintiffs.94 

Young v. Board of Education in 1976 involved a statutory 

interpretation of Wisconsin's transportation plan for nonpublic 

students.95 Where the statute did not require transportation more 

than five miles beyond school district boundaries, the state's supreme 

court in 1976 reasoned that statutory construction was not available to 
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either raise or lower the specific number of miles even when the 

private school was 130 feet beyond a school district's boundary 

line.96 

A related case occurred in Wisconsin four years later in 1980 in 

O'Connell v. Kniskern.97 The United States District Court was asked 

to look at the state's optional provision for local school districts to 

provide transportation beyond the five mile limit mentioned in Young. 

After voters in the Mukwonago School District voted down the financing 

of bus transportation to a Catholic high school located slightly beyond 

the district's boundary, plaintiffs in O'Connell charged that the 

Wisconsin statute operated to deny equal protection of the laws as 

guaranteed by the Fourteenth Amendment of the United States 

Constitution.98 

The District Court maintained in O'Connell that the transportation 

statute did not operate to discriminate on the basis of a suspect 

classification, as charged, but merely implemented a benefit, and not a 

right. The benefit was distinguished by whether the nonpublic pupil 

attended a private school either within or outside the five mile 

limit.99 The imposition of a geographical limitation by the 

legislature on a school district's duty to transport was deemed a 

legitimate government objective by the court. The federal equal 

protection guarantee was never meant to take away all power of 

classification from the states.100 

An earlier Wisconsin transportation case in 1979 was an appeal in 

Hahner v. Board of Education regarding the required busing of private 
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school pupils during public school vacation periods.101 The state 

court stipulated that the local school board did not have the 

discretion to deny transportation during such vacation times, as the 

prime purpose of the publicly-funded transportation was to "insure the 

safety and welfare of the pupils."102 Added expense and rescheduling 

to provide the private schools transportation were judged not to be the 

concern of the court, but were the responsibility of the Wisconsin 

public school districts. 

The sole transportation case involving nonpublic pupils in Idaho 

occurred in 1971. During the previous year the state legislature 

mandated that local school districts transport public and private 

school pupils wherever practicable within their boundaries. The trial 

court in Epeldi v. Engelking103 relied on two decisions of the United 

States Supreme Court in Schempp and Allen to test the constitutionality 

of Idaho's transportation statute.104 Applying the test of a secular 

legislative purpose and a primary effect that neither advanced nor 

inhibited religion, the court reasoned that the law did serve a 

legislative purpose. The law provided "all children in the state with 

the same right of bus service to the school of their choice."105 

The state supreme court, however, rejected the trial court's use of 

the Schempp-Allen test in Epeldi in determining the transportation 

statute's constitutionality under the stricter church-state provisions 

of the Idaho constitution. The.court reasoned that the state 

constitution was intended to more positively enunciate the separation 

of church and state by specifically prohibiting aid to any sectarian 
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school.106 It was the court's conviction that the transportation of 

nonpublic school pupils was in violation of the specific state 

prohibition against public aid to parochial schools.107 

The court in Epeldi also criticized the West Virginia state court's 

decision in Hughes from the previous year.108 In the latter case the 

court held that the refusal to transport parochial pupils was a denial 

. of their right to the Fourteenth Amendment's equal protection of the 

laws and their First Amendment's right of religious freedom. This 

argument was rejected in the Epeldi case as being a "circuitous route 

to arrive at a predetermined goal. "109 

There were two related nonpublic pupil transportation cases in 

Illinois during the 1970's. A 1971 revised state law had mandated that 

school boards provide nonpublic pupils the same transportation along 

regular school bus routes as that provided for public school pupils. 

The constitutionality of this mandate was first challenged in 1973 by 

the Cook County School District in Board of Education v. Bakalis.110 

After examining other states' judi.cial decisions on such 

transportation, the state's supreme court used a three-part test to 

determine the statute's constitutionality. The court found that: 

1) 

2) 

3) 

The Illinois statute had been enacted for the secular 
legislative purpose of protecting the health and safety of 
children traveling to and from nonpublic schools. 

The primary effect of the statute neither advanced nor 
inhibited religion. Any benefit to the parochial school or 
controlling church was incidental. 

The statute did not foster an excessive government 
entanglement with religion. 111 
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After making these conclusions, the court in Bakalis held the statute 

to be constitutional regarding the federal constitution's First 

Amendment.112 However, the court's interpretation of state 

constitutional restrictions of public aid for sectarian support also 

yielded similar substantive results. The statute was found not to 

violate state constitutional restrictions prohibiting 1) appropriations 

for sectarian purposes, 2) preference for any religious denomination, 

or 3) the use of public funds for private purposes.113 

Since the question of federal and state constitutionality of 

Illinois' transportation statute had been previously decided in 

Bakalis, the issue did not appear before the same court three years 

later in People v. State Board of Education.114 Here the Illinois 

court provided enforcement for the transportation law by upholding the 

loss of state funds to a district which had failed to provide 

transportation, as required by the statute, to private elementary and 

secondary schools.115 

By the early 1970's no statutory authority existed in Missouri to 

expend public funds to transport nonpublic elementary and secondary 

school pupils. Plaintiffs filed suit in federal court and contended 

that the denial of such transportation to parochial school pupils was 

in violation of the due process and equal protection provisions of the 

United States Constitution. This 1973 case, Luetkemeyer v. Kaufman, 

differed from other cases in that it asked two basic questions in 

regard to the federal constitution: 
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1) Is the state of Missouri, by providing bus transportation only 
to public school pupils, then compelled by the constitution to 
provide like transportation to private school pupils? 

2) Must the Missouri transportation law, while it does not 
provide transportation to private school pupils, be declared 
repugnant to the constitution? 116 

Plaintiffs in Luetkemeyer had argued that the denial of school 

transportation of pupils, solely because of their nonpublic school 

enrollment, was an 'arbitrary and unreasonable classification which 

unconstitutionally denied plaintiffs equal protection of the laws' as 

prohibited by the Fourteenth Amendment.117 The United States Federal 

District Court disagreed.· The court concluded that Missouri's 

classification was not irrational, but promoted a legitimate state 

purpose in historically supporting the separation of church and state 

in denying state funds to sectarian schools.118 

In answer to plaintiff's charges of an invidious classification 

which infringed upon their fundamental right to select a school of 

their choice and to freely exercise their religion, the court was 

equally adamant in its rejection of these charges. The court 

maintained again that the state had a legitimate state interest. While 

plaintiffs had a right to send their children to a parochial school to 

satisfy compulsory attendance, the state of Missouri had not forced 

them to forego the exercise of their religion to secure a public 

benefit.119 

The federal court in Luetkemeyer concluded that the state of 

Missouri was not constitutionally compelled to provide transportation 

to private schools. Nor was the transportation law repugnant to the 



79 

constitution in excluding nonpublic school pupils. The court 

referenced the concurring opinion of Justice Douglas in Sherbert v. 

Verner120 as being generally applicable to Luetkemeyer: 

This case is resolvable not in terms of what an individual can 
demand of government, but solely in terms of what government may 
not do to an individual in violation of his religious scruples. 
The fact that government cannot exact from me a surrender of one 
iota of my religious scruples does not, of course, mean that I can 
demand of government a sum of money, the better to exercise them. 
For the free Exercise Clause is written in terms of what the 
government cannot do to the individual, not in terms of what the 
individual can exact from the government. 121 

Plaintiffs' demands for an injunction in the case of Luetkemeyer to 

enjoin Missouri's school transportation statute were then denied by the 

court. 

A later Missouri case at the state supreme court level was not 

strictly a school transportation case. Mallory v. Barrera in 1976 

involved the use of Title I funds received by the state from the 

federal government's Elementary and Secondary Education Act.122 The 

state's highest court in Mallory ordered that the state's use of both 

state and federal funds to provide textbooks and transportation for 

parochial school pupils was impermissible under Missouri's 

constitutional restrictions.123 The Mallory court pointed out that the 

provision of transportation to parochial students had been rejected in 

Missouri by a state appellate court in McVey v. Hawkins over twenty 

years earlier.124 The court in McVey had found such transportation 

impermissible under the state's constitutional provisions limiting the 

uses for which public funds could be expended. 
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Two cases in New York involved constitutional challenges to that 

section of the state's school transportation statute which allowed 

optional transportation by city school districts. After a city board 

of education in the state eliminated transportation to both private and 

parochial pupils outside school district boundaries, parents of the 

pupils brought suit in O'Donnell v. Antin.125 The Court of Appeals 

of New York in 1975 agreed with the lower court's ruling in O'Donnell 

that the statute's permissive transportation provisions for nonpublic 

pupils did not place an undue burden upon parents' free exercise of 

religion. Despite the fact that parochial pupil parents would have to 

provide outside-district transportation at their own expense, the city 

was not obligated by law to provide such transportation. 

In 1976 the New York City Board of Education instituted a new 

policy providing transportation only to school children who lived five 

miles or less from their school. An additional requirement provided 

that the school had to be in the same borough as the child's 

residence. Although children not meeting the two requirements of 

school board policy were given free passes for public transit lines, a 

private school parent brought suit against the city school board in 
' 

Finkel v. New York City Bd. of Education.126 The plaintiff Finkel 

charged that the school board's transportation policy violated his 

civil rights under the equal protection of the laws of the federal 

Fourteenth Amendment. 

The United States Federal District Court in Finkel in 1979 could 

find no validity in plaintiff's claim that New York's school 
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transportation statute was facially unconstitutional in that it 

established mandatory transportation for noncity districts and 

permissive transportation for city districts.127 The federal court 

pointed out that this argument had been dismissed in O'Donnell by New 

York's appellate court and also subsequently dismissed by the United 

States Supreme Court.128 The court also did not accept plaintiff's 

claim that his civil rights had been discriminated against by the 

school board's pupil and school location requirements for 

transportation. The board's choice of policy in limiting its 

transportation had not been arbitrary in the sense of singling out 

plaintiff for special treatment, but had been based on reasonable 

financial considerations.129 While the school board's practice might 

result in some inequality, a classification which has a reasonable 

basis was not found to offend the Fourteenth Amendment's Equal 

Protection Clause.130 

In 1975 Iowa's school transportation code was amended to allow 

local school districts to either transport nonpublic school pupils to 

their schools located outside boundary lines or to contract with 

continuous school districts to provide this service. Since neither 

option was available to Iowa public school students, suit was filed to 

challenge the constitutionality of the law in Americans United for 

Separation of Church and State v. Benton.131 It was alleged by 

plaintiffs that the disparity of treatment violated the Establishment 

Clause of the First Amendment, since over ninety-eight percent of 

nonpublic pupils were enrolled in sectarian schools.132 
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In deciding the first cross-district transportation case, the 

United States Federal District Court in Benton in 1976 employed the 

tri-partite test for constitutionality regarding the Establishment 

Clause. The Iowa law was then found to be constitutionally 

deficient.133 Although the court agreed that the amended statute had 

a legitimate secular purpose in providing safe transportation, the flow 

of state aid to primarily sectarian schools was considered by the 

federal district court to be a direct advancement of religious 

activity.134 

A key factor in the court's findings in Benton was the differential 

treatment of affording benefits to nonpublic pupils, without similar 

benefits being available to public school pupils. The absence of any 

direct payment to Iowa's nonpublic schools was found to be immaterial. 

Transportation was deemed a nonpublic school benefit.135 It was 

found to be a "charge upon all taxpayers which benefits nonpublic 

schools by lessening their overall expenses and by necessitating the 

construction and maintenance of fewer schools."136 

In 1965 the state supreme court in Rhode Island ruled in Chaves v. 

School Committee that state law did not require school committees to 

bus residents to private schools outside their public school 

districts.137 The Rhode Island state legislature then amended the 

school transportation statute in 1971 to require busing to certain 

public and private schools outside the public school district. The 

Board of Regents for Education subsequently interpreted the statute as 

requiring outside-district private school transportation, as long as 
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the distance to the private school was as far as the minimum distance 

of busing public school pupils.138 The statute also required the 

public school district to bus nonpublic pupils to consolidated private 

schools which were established to serve residents of specific areas 

within the state of Rhode Island. 

The Exeter-West Greenwich Regional School District in Jennings v. 

Exeter-West Greenwich challenged the scope of the transportation 

statute and refused to transport private school pupils outside the 

district beyond the distance it transported public school pupils.139 

The case was appealed to the state supreme court after the state board 

of education ruled against the school district. After examining the 

Rhode Island transportation statute, the court attacked the law and 

ruled that it: 

••• did not limit circumstances in which a private school could 
declare that it serves a specific geographical area, and did not 
limit the size of the service area that the private school could 
establish, lacked adequate legislative standards, lacked adequate 
safeguards against abuse, constituted unreasonable delegation of 
legislative power, and thus was unconstitutional as applied to 
private school districts not in existence when the statute was 
enacted. 140 

The case in Jennings was then remanded to the state board of education 

for further proceedings. 

After two successive court decisions by the Rhode Island Supreme 

Court against outside-district busing of nonpublic pupils in Chaves and 

Jennings, the Rhode Island legislature rewrote the school 

transportation statute to provide busing to any regionalized public or 

private school up to a fifteen mile radius.141 The United States 
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Federal District Court was asked to review the revised statute in 1977 

in Members of Jamestown Sch. Com. v. Schmidt.142 In the first of a 

series of three Rhode Island transportation cases bearing the same 

name, the federal district court in Jamestown I discovered that the 

rewritten transportation statute did not, as it purported to, provide 

like transportation benefits to public and sectarian school children. 

The evidence showed instead that the state law benefited a single class 

of children who attended private schools. Facts further indicated that 

the vast majority of these nonpublic schools were sectarian in 

nature.143 

Using the tri-partite test employed by a federal district court in 

a 1975 Iowan cross-district busing case,144 the United States Federal 

District Court similarly judged Rhode Island's outside-district 

transportation law in terms of the federal constitutional restrictions 

of the Establishment Clause. The court then concluded in Jamestown I 

that the additional option of outside-district transportation to 

private school pupils violated the Establishment Clause in advancing 

religion and also in fostering excessive government entanglement with 

religion.145 

In 1978 the Rhode Island state legislature passed another amended 

version of the school transportation statute, which provided a program 

for busing pupils to schools not within the limits of a city or town in 

which pupils reside. This latest transportation act of the General 

Assembly divided the state of Rhode Island into five transportation 

districts. The act also provided that pupils, whether they attended 
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public schools or nonpublic-nonprofit regionalized or consolidated 

schools, should be transported at public expense. There were two 

provisions to the amended law: 1) a pupil who both resides in and 

attends school in the same transportation district receives 

transportation; and 2) under certain conditions, a pupil who attends 

school outside his residential transportation region, but within 

fifteen miles of his residence, may obtain a special variance from the 

State Commissioner of Education to obtain school transportation.146 

Two school committees in Rhode Island brought an action in federal 

district court seeking judgment that the newly amended outside-district 

transportation provision violated both state and federal constitutional 

provisions. The United States District Court then certified specific 

questions to be addressed by the Rhode Island Supreme Court in hearing 

the case. The state supreme court in Jamestown II found the statute to 

be constitutional in all respects in terms of Rhode Island's 

constitution: 

1) The statute did not violate the state's constitutional duty to 
promote the public schools since it was a general program 
utilizing the police powers of the state to assist in the 
compliance of the compulsory education law. Further, the 
statute was an attempt by the state legislature to facilitate 
the diffusion of knowledge, by extending transportation to 
nonpublic pupils. 147 

2) The statute did not violate the state constitutional 
declaration that the permanent school fund be used for 
supporting the public schools, as it did not mandate using the 
fund for transportation purposes. 148 

Since the state supreme court in Jamestown II refused to answer any 

federal constitutional questions on the statute's nonpublic 
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cross-district school busing, an opening for further litigation of the 

topic remained for public school districts and opponents of private 

school aid in Rhode Island. 

The next challenge to the Rhode Island transportation statute came 

in federal district court in 1981 in Jamestown III.149 The court was 

called upon this time to determine the federal constitutionality of the 

statewide provision of cross-district busing to nonpublic pupils in 

Rhode Island. The federal district court found the amended 

transportation statute to be "essentially indistinguishable" from the 

predecessor statute found unconstitutional by the same court in 

Jamestown I in 1977 in regards to the Establishment Clause.150 

The federal court again employed the tri-partite test which had 

become customary in Establishment Clause cases. Although the statute 

had a secular health and safety purpose, it required school committees 

to publicly provide private sectarian pupils with transportation 

options not available to public school pupils.151 The lack of 

"benevolent neutrality," which was required in church-state separation, 

had the constitutionally impermissible effect of advancing religion. 

The court was clear in its admonishment of the transportation 

benefiting religious schools: 

The benefits that such religious schools derive from this program 
are obvious. The free transportation permits the religious schools 
to attract students from towns and cities located at greater 
distances from the school at no cost to the institution for 
transportation. This in turn facilitates the process of 
regionalization which results in greater revenues and reduced 
operating expenses for the church •••• 152 
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Upon due consideration of the constitutional violation of the 

Establishment Clause by the transportation statute, the court ordered 

an injunction against enforcement of the transportation statute in 

Rhode Island.153 

In 1967 the North Dakota state legislature for the first time 

enacted a statute which permitted the transportation of nonpublic 

school students on public school buses. The transportation was to be 

provided on already- established school bus routes on a "seats 

available" basis. The statute specifically required that no county 

equalization funds or state funds be paid for any deviation by school 

districts from the established routes. Since all state aid for public 

school transportation was based on bus capacity and mileage, the number 

of pupils transported had no effect on the amount of state aid.154 

In 1975 the legislators in North Dakota amended the school 

transportation code to include a flat per pupil amount for state 

transportation aid. When school districts requested that the state pay 

this per pupil rate for each nonpublic pupil transported, the issue was 

brought before the state courts. 

The North Dakota Supreme Court in 1977 in Dickinson Public School 

District v. Scott held that the statutory phrase, "each pupil who is 

transported," was to be strictly construed as applying only to public 

school pupils.155 State payments for transportation were authorized 

only for those public school pupils transported. The state supreme 

court was careful to interpret only the language of the statute: 

We specifically note that we do not reach any constitutional 
question which might be raised as to any of the sections mentioned 
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herein. None of the parties raised or discussed any constitutional 
question, and we decide none. 156 

The court in Dickinson, while upholding the denial of state aid for 

nonpublic pupil transportation, did not forbid the provision of 

transportation services to private school pupils by local school 

districts in North Dakota. 

Private school transportation in Pennsylvania had been provided 

since 1965 by a mandatory statute which was upheld by the state supreme 

court in Rhoades in 1967.157 The state transportation code was then 

amended in late 1972 to provide free transportation to any resident 

pupil to any nonprofit school located within the district, or any such 

school located up to ten miles outside school district 

boundaries.158 

The extension of publicly-funded transportation for nonpublic 

pupils enrolled in private schools outside district boundaries was 

challenged in court by several Pennsylvania school districts. The 

first such case, School Dist. of Pittsburgh v. Com. Dept. of Ed., was 

heard in the Commonwealth Court of Pennsylvania in 1978.159 Since 

the Pittsburgh School District had no public pupils enrolled outside 

its school district boundaries, the local school board had refused to 

provide outside-district busing to nonpublic pupils. The school board 

asserted that it was thus complying with the "identical provision" of 

transportation called for in the transportation statute for public and 

nonpublic pupils.160 
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The commonwealth court in Pittsburgh, however, concluded that the 

local school district in Pennsylvania could be compelled to transport 

nonpublic pupils beyond district boundaries, even where like benefits 

were not provided to public pupils.161 The school district then 

charged that nonpublic pupils would be the primary beneficiaries of the 

statute's provision of outside-district busing, and this would advance 

religion, in violation of the federal constitution's Establishment 

Clause. The court countered that the cause was not due to the statute, 

but rather to the school board's policy of not having public school 

pupils enrolled outside the district.162 The Pennsylvania 

transportation statute was found by the court to make no distinction in 

conferring its benefits on public or nonpublic pupils. Further, the 

court in Pittsburgh added that the entire process of transporting 

parochial pupils had been found in Rhoades and Everson to be a child 

benefit without religious significance.163 

The Pittsburgh decision was affirmed the next year in 1979 by the 

Supreme Court of Pennsylvania in Springfield School District v. Dept. 

of Ed.164 The latter case involved the same Pennsylvania statute as 

in Pittsburgh, and was an appeal regarding outside-district 

transportation by three school districts in Springfield, Pequea Valley, 

and also Pittsburgh. 

Appellant school districts in Springfield challenged the 

constitutionality of Pennsylvania's transportation statute under the 

First and Fourteenth amendments and three state constitutional 

provisions. The state supreme court used the tri-partite test to 
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establish the constitutionality of the state law under the 

Establishment Clause of the First Amendment. In applying this test, 

the court found that the statute: 

1. had a health and safety secular purpose. 

2. did not advance or inhibit religion, as the law conferred 
equal busing benefits to nonpublic and public pupils. 

3. presented no problem of excessive government entanglement with 
religion, as the "only contact between the state and the 
nonpublic school is in the relatively sterile environment of 
calendar control. "165 

The court in Springfield also rejected the reasoning of the federal 

district court's decision in Rhode Island in Jamestown regarding the 

comparison of transportation benefits to public and nonpublic pupils. 

The Pennsylvania court indicated: 

We do not accept the district court's implicit premise that 
the equality of benefit is to be determined by a comparison of the 
cost involved. The benefit provided is safe transportation to and 
from school for all students; the fact that the cost of conferring 
this benefit may vary is not significant for this purpose. A 
constitutional consideration would arise only if the cost of 
transportation for the students attending sectarian schools was so 
disproportionate that it became apparent that the transportation 
provided to the public school youngster was merely a ruse to confer 
a benefit to the sectarian school pupil. Such is clearly not the 
case here. 166 

The thinking of the court in Springfield in this respect also rejected 

another contention of appellant school districts that the statute 

violated the federal Fourteenth Amendment. School districts charged 

that the transportation act 1) conferred greater benefits upon 

nonpublic than public pupils, and 2) excluded pupils of nonpublic 

schools operated for profit. The first point was ruled out since the 
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court determined the benefits were equal. While the Pequea Valley 

School District maintained that the act established an "invidious, 

intentional and systematic discrimination" against those pupils in 

for-profit schools, the supreme court disagreed: 

It is not unreasonable ••• that the General Assembly thought 
that parents who could afford the costs of sending their children 
to nonpublic profit-making schools could also afford the costs of 
seeing that their children were safely transported to such a 
proprietary school •••• The local school districts and the 
Commonwealth itself have only limited resources with which to 
combat a host of social and economic ills. 167 

The Equal Protection Clause could not set aside statutory 

classifications unless ''no grounds could be conceived to justify them," 

according to the court.168 

The state supreme court then further rejected school districts' 

challenges to the act on state constitutional grounds of violating 

religious freedom through aid to sectarian schools. The limitations of 

the Pennsylvania constitution in this regard were adjudged by the court 

as not extending beyond the standards set by the restrictions of the 

First Amendment of the federal constitution.169 The transportation 

statute was found to be constitutional in all respects. 

In Bennett v. Kline in 1980 plaintiffs again challenged the 

constitutionality of Pennsylvania's Public School Code provisions 

allowing the use of state and federal funds to transport public and 

nonpublic school pupils.170 After citing the two earlier state 

supreme court decisions on the topic, the United States District Court 

in Bennett reasoned that the First and Fourteenth Amendment questions 

on transportation aid had been foreclosed. The Pennsylvania Supreme 
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Court had rejected both violations' charges and the United States 

Supreme Court had dismissed an appeal on the rulings for want of a 

substantial federal question.171 Plaintiffs attempted to persuade 

the federal court to consider "new" issues on the statute regarding the 

disproportionate costs of busing public and nonpublic pupils, the use 

of federal funds for transportation, and the provision of parental 

reimbursements. However, the district court dismissed all claims by 

stating that no new distinguishable constitutional issues had been 

presented in respect to Pennsylvania's transportation statute.172 

The first court decision in Massachusetts on nonpublic pupil 

transportation had been decided by the state supreme court in 1955 in 

Quinn v. Plymouth.173 No constitutional issue was raised in the case 

and the .court ruled that transportation should be made available for 

nonpublic pupils to the same extent as that available to public 

pupils.174 The next case on the topic did not occur until almost 

twenty-five years later in 1979 in Murphy v. School Committee of 

Brimfield.175 

The Murphy case involved three Massachusetts school committees who 

had declined to provide transportation to resident nonpublic pupils 

attending private schools located outside their school districts. 

After being ordered to provide such nonpublic transportation by the 

trial court, the school committees appealed to the Massachusetts 

Supreme Judicial Court.176 This court in Murphy then examined the 

section of the state's transportation statute which read that pupils 

who attend private elementary and secondary schools "shall be entitled 
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to the same rights and privileges as to transportation ••• as are 

provided by law for pupils of public schools •••• "177 

The court agreed with the reasoning used previously in Quinn for 

Massachusetts private school transportation. The Murphy court adhered 

to the idea that nonpublic students were entitled to receive 

outside-district transportation only if, and to the extent that, public 

school students enrolled in comparable programs received transportation 

to public schools outside the district.178 Comparable distance to 

schools outside district boundaries was not the primary criteria to be 

considered. Rather, the court ruled that district lines were to be the 

dividing factor in determining the extent of "same rights and 

privileges" for busing.179 In the absence of specific statutory 

language by the legislature, the court necessitated a difference 

between intradistrict and extradistrict obligations on the part of the 

school committees to provide nonpublic transportation. 

A third judicial case on private school transportation in 

Massachusetts occurred in 1982 when the state attorney general sought 

to enforce the "same rights and privileges" provisions of the 

transportation statute. Attorney General v. School Committee of Essex 

was the first instance of the highest state court in Massachusetts 

directly addressing the constitutionality of Massachusetts' nonpublic 

transportation plan in regard to the state's anti-aid amendment 

prohibiting aid to any religious school. 180 

Using a constitutional test similar to the three-prong test for the 

federal constitution's Establishment Clause, the Essex court upheld the 

• 
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statute as constitutional in providing transportation to nonpublic 

pupils. The statute was found to serve a secular health and safety 

purpose, and was considered a remote aid to sectarian schools. The 

transportation aid was not judged to be politically divisive nor 

financially wasteful of public funds.181 

The state supreme court in Essex then made two particularly 

noteworthy interpretations on the statute: 

1) 

2) 

Since the statute required transportation to private school 
pupils attending school in fulfillment of compulsory 
attendance, no transportation was required to be provided by 
school committees to private school pupils who had attained 
the age of sixteen (the cut-off age of compulsory attendance 
laws). If this was not a liberal interpretation of the 
transportation law, then the court concluded that it was the 
state legislature's duty to change the law. 

For private school pupils to be provided transportation "to 
the same extent" as public, the statute was construed to mean 
that any nonpublic student was required only to be transported 
to an approved private school that was either the same 
distance or closer than the public school to which the student 
was entitled to attend. 182 

The Essex decision had financial implications for many local school 

committees in Massachusetts in that it removed several state mandates 

for transporting nonpublic pupils. The commonwealth provided 

reimbursement to local districts for mandatory private school 

transportation.183 If the local school committee chose to transport 

nonpublic pupils beyond the requisites of the law, it would have to do 

so at local expense. 

A 1978 act by the Connecticut legislature permitted any regional or 

local board of education to provide transportation for resident pupils 

to nonpublic-nonprofit schools located in contiguous school districts. 
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The legislation also provided state reimbursement to the school 

district for one half the cost of such transportation, up to a 

specified aggregate and per pupil amount as set by the 

legislature.184 In 1978 homeowners from Cromwell, Connecticut, 

charged that this transportation statute was in violation of both the 

Establishment Clause of the First Amendment and the Equal Protection 

Clause of the Fourteenth Amendment to the federal constitution.185 

The case was brought to trial in federal district court in 

Connecticut by plaintiff homeowners in 1979 in Cromwell v. 

Toffolon.186 The United States District Court did not accept 

plaintiffs' claim that the statute's provisions were a violation of 

equal protection of the laws in discriminating against children 

attending schools within their residential districts. This claim was 

adjudged to be "totally without merit."187 Since the interest in 

outside-district transportation was not a fundamental right, the state 

had only to show a legitimate state purpose reflecting a concern for 

the health and safety of children attending schools outside their 

township of residence. 

The court then dismissed all charges in Cromwell that the statute 

in question violated any aspect of the Establishment Clause of the 

First Amendment. The court listed a com~lex series of rebuttals: 

1. The claim that most beneficiaries were of the Roman Catholic 
denomination was not constitutionally significant, as there 
was no claim of any requirement that disqualified pupils of 
another sect. Nor had case law incorporated into the 
principle-of religious neutrality "any standard approaching 
equal dollar allotments for each group of religious 
adherents." 
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2. The claim that a special benefits program had been created for 
a single class of pupils had been refuted by the fact that 
nonpublic-nonprofit pupils were not the only group who could 
receive such outside-district transportation (i.e., special 
education, vocational education, and agriculture training 
students). District lines were not, of themselves, considered 
"constitutionally significant." Further, since the 
transportation statute was only part of a state welfare 
program, other statutes had to be examined to see if similar 
benefits were provided to other pupils. 188 

3. No substantial aid was conferred on sectarian schools, since 
no direct dollars went to nonpublic schools. Also, budgetary 
restrictions were made by the legislature within 
"constitutionally acceptable" levels. 

The incidental benefit conferred by the statute on nonpublic 
schools had a ceiling on state appropriations and was not 
grossly disproportionate compared to the expense of public 
school busing.18~ 

4. The administrative process for approving schools and for 
reporting on the number of transported private school pupils 
did not create an impermissible government entanglement with 
sectarian institutions. 190 

The Connecticut transportation statute was not found by the federal 

district court to be politically divisive, since the amount of state 

assistance at issue was not perceived as significant. The cost of the 

state's busing program did not begin to approximate the expenses 

authorized by the legislation invalidated in part on entanglement 

grounds by the United States Supreme Court in Lemon v. Kurtzman.191 

The last case reviewed in this chapter is State v. Lincoln in 1982 

in the state of Nebraska.192 The trial court in the case ordered the 

school district of the city of Lincoln to provide requested nonpublic 

school transportation in accordance with state law. The city appealed 

the decision to the state supreme court by alleging that the statute's 
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nonpublic transportation provisions violated the federal and state 

constitutions. 

Nebraska's transportation statute was not found by the state 

supreme court to be a direct appropriation of public funds to a 

nonpublic institution. Rather, the statute provided a transportation 

service to pupils and an incidental benefit to private elementary and 

secondary schools. This was not judged by the court to be a violation 

of state constitutional provisions prohibiting direct aid "to" 

bl . . . . 193 nonpu ic institutions. 

The statutory provision of transportation in Nebraska to nonpublic 

pupils also did not grant special privileges to a particular group in 

violation of either the state constitution or the equal protection of 

the laws granted by the federal constitution. The state supreme court 

in Nebraska reasoned that the legislature merely desired to grant the 

~ transportation privileges to nonpublic pupils as were given public 

school pupils within a district. 194 The court attributed a health 

and safety purpose to the transportation statute. The primary effect 

of the law was safe transportation, with a busing service being the 

only interaction between religion and government. 195 The court's 

final conclusion in Lincoln was that Nebraska's nonpublic 

transportation plan was not an establishment of religion in violation 

of the First Amendment. 
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Conclusions on State Cases, 1947-1959 

The state transportation cases under study from 1947 to 1959 

represented the first judicial decisions on nonpublic pupil 

transportation following the Supreme Court's acceptance of such aid in 

relation to the federal constitution. A review of the eleven cases 

litigated during this time indicates that a majority of the states 

chose to exercise the option left open by the Supreme Court to decide 

the issue of nonpublic pupil transportation on a state constitutional 

basis. (See Tables 3.1 and 3.2 at the end of the chapter.) 

Out of the eleven cases on private school transportation, seven 

decisions rejected the aid. In four of these decisions, the court 

found a lack of proper statutory authority for local school districts 

to provide transportation to their nonpublic pupils.196 Three other 

cases rejected such transportation provision as conflicting with state 

constitutional provisions forbidding either aid to sectarian schools or 

the misuse of public school funds for impermissible purposes.197 

State appellate courts upheld the provision of transportation to 

private elementary and secondary school pupils in only two cases 

between 1947 and 1959. In neither of the decisions could Everson be 

considered the determining case to the courts' thinking. In Quinn the 

Massachusetts court did not consider any constitutional question on the 

transportation topic.198 In New York the voters had amended their 

state constitution nine years before Everson to permit publicly-funded 

pupil transportation to any school. The Allen decision simply restated 

the state and federal constitutionality of the transportation.199 
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Two states which had already approved nonpublic transportation, New 

Jersey and Kentucky, were involved during this time in court cases 

which interpreted the statutory provision of transportation services. 

Rawlings v. Butler in Kentucky involved the method of financing 

transportation services to nonpublic pupils out of general funds, while 

Bd. of Ed. v. Jefferson County later upheld this decision.200 The 

state supreme court in New Jersey in Central was asked to interpret the 

power of a regional school district to transport certain nonpublic 

pupils under the state's transportation statute.201 

Both Kentucky and New Jersey had had previous rulings which 

affirmed the provision of transportation to private school pupils in 

their states.202 New Jersey, like New York, had additionally 

approved a constitutional amendment to permit tax-funded transportation 

to any school.203 The reoccurrence of interpretative litigation on 

the topic of nonpublic transportation, as exemplified by the cases in 

Kentucky and New Jersey during this time period, indicated a pattern 

which would repeat itself in other states in the years to come. 

Even in states which had previously approved the constitutionality 

of such transportation through the judicial process, there was 

continuing litigation of the topic. The Rawlings, Jefferson County, 

and Central cases at this time marked the beginning of state courts 

being asked to become further involved in the issue of transportation 

of nonpublic pupils. The involvement of the courts was no longer 

limited to determining the constitutional acceptability of 

transportation aid, but also included judicial interpretations of 
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existing legislative statutes or the actual provision of transportation 

services at the local level. 

Conclusions on State Cases, 1960-1969 

Litigation on nonpublic pupil· transportation began to increase in 

the 1960's. Of the seventeen transportation aid cases reviewed between 

1960 and 1969, five decisions rejected state or local provisions for 

nonpublic pupil transportation, while eight decisions favored such 

state plans. (See Tables 3.4 and 3.5 at the end of the chapter.) The 

remaining four cases invol.ved judicial interpretations on the 

implementation of state nonpublic pupil transportation laws by local 

school districts. (See Table 3.6.) All cases reviewed were decided at 

the state appellate court level, and the federal courts showed no 

involvement in nonpublic pupil transportation provision during this 

time. 

There was one prevailing reason for the five state supreme courts 

to overturn private school pupil transportation plans within their 

individual states. The basis of each of the state court decisions in 

Alaska, Wisconsin, Oklahoma, Delaware, and Hawaii was the violation of 

state constitutional provisions which specifically prohibited aid to 

sectarian schools or institutions.204 The courts in these states 

generally rejected the child benefit theory of transportation aid. 

Instead, the courts held that the constitutional violation of direct or 

indirect aid to sectarian schools was the overriding factor in their 

decisions against the transportation of nonpublic pupils. 
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The varying opinions of other state courts on the child benefit 

theory of transportation aid was recognized by the court in Delaware, 

for example, in the 1966 case of Opinion of the Justices: 

We have considered the cases·expressing the view that free 
public transportation to a sectarian school aids the parents ••• 
promotes the safety of the children; and that, therefore, it helps 
the parents and the children primarily, and the school only 
incidentally. This has been known as the 'child benefit theory 
•••• ' In addition to the effectiveness of the Brown case [an 
earlier Delaware case against transportation aid], several other 
considerations militate against the persuasiveness of [other] cited 
cases and the acceptance of the view therein stated: First, none 
of those cases, except Bowker, involved a constitutional 
limitation, similar to our Article 10, Section 2, explicitly 
forbidding aid to sectarian schools •••• Secondly, it is 
noteworthy that the child benefit theory includes the proposition 
that the aid or benefit to the school is secondary or incidental. 
Manifestly, Article 10, Section 3 proscribes any and all aid to 
sectarian schools, including secondary or incidental aid. 205 

The dependent factor in both the Delaware and other state court 

decisions against transportation aid was the strictness of the 

individual state constitutional provisions against aid to sectarian 

schools. 

The finality of both anti-aid decisions in Opinion of the Justices 

in Delaware and Nusbaum in Wisconsin was perhaps partly responsible for 

subsequent constitutional amendments on transportation in the two 

states in the late 1960's.206 Each of the states had strict 

constitutional provisions against aid to sectarian schools, and the 

constitutional question of transportation aid to private schools was 

apparently closed by these two court decisions. After the 1962 Nusbaum 

decision, the voters of Wisconsin by statewide referendum provided for 

the inclusion of private school pupils in publicly-funded elementary 
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and secondary school transportation. The Delaware populace did 

likewise in the state shortly after the strict Justices decision in 

1966. 

The chance within a particular state for a successful statewide 

voter referendum for a constitutional amendment on transportation aid 

was enhanced by a high private school population. Those states which 

have passed constitutional amendments related to transportation have 

historically had high private school populations. Wisconsin and 

Delaware in the late 1960's joined two other high nonpublic school 

population states that had constitutional amendments on transportation 

for nonpublic pupils.207 New York voters previously instituted such 

an amendment in 1938 after the anti-aid Judd decision, and New Jersey 

did likewise in 1947 immediately following Everson.208 

By the late 1960's the balance of transportation cases had changed 

in favor of private school transportation programs. During the time 

period between 1960 and 1969 there were slightly more state court 

decisions upholding nonpublic transportation, than those rejecting such 

plans. 

There were two noticeable trends in those states favoring nonpublic 

transportation. First, the majority of these states represented high-

private-school population states in the northeast region of the United 

States. States such as Connecticut, Pennsylvania, Ohio, New Jersey, 

Rhode Island, and New York had judicial decisions which favored 

publicly-funded private school transportation in the 1960's. The 

percentage of state school population enrolled in private schools in 
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these states ranged from a low of 11.0% in Ohio to a high of 15.7% in 

Pennsylvania for 1978.209 

Secondly, state courts were beginning to accept the mandatory 

'provision of statewide transportation plans for private school pupils. 

Everson had involved a permissive statute in New Jersey on nonpublic 

busing. The majority of earlier state judicial decisions had generally 

rejected mandatory transportation plans for primarily sectarian 

pupils.210 Subsequent judicial decisions indicated a reversal of 

this pattern, as courts began to accept required local busing. Four 

states which did not have constitutional amendments regarding school 

transportation accepted mandatory plans for private school pupil 

transportation. Such transportation plans were upheld by state 

appellate courts in Rhode Island, Pennsylvania, Ohio, and Michigan 

during the 1960's.211 

The health-safety, general welfare argument used by Everson was 

still evident during this time in state court decisions favoring the 

provision of private school transportation. Snyder in Connecticut, as 

well as Rhoades in Pennsylvania, were two strong cases favoring this 

reasoning.212 The Honohan decision in Ohio in 1968 was closely 

aligned with Everson and the Supreme Court's ruling on school 

transportation as a child benefit.213 The court in Honohan concluded 

that Ohio's bus law was "not constitutionally distinguishable" from the 

New Jersey law in Everson.214 

However, the state courts in the late 1960's also began to use a 

new "test" for the constitutionality of transportation statutes under 
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the Establishment Clause of the First Amendment. The state appellate 

courts adopted the "Schempp test" used in 1963 by the United States 

Supreme Court in Abington Township v. Schempp to determine whether 

state enforced religious exercises could withstand the strictures of 

the First Amendment. New Jersey's state supreme court in McCanna and 

Michigan's state court of appeals in Alexander both used this test to 

ascertain the constitutional acceptability of their state provisions of 

nonpublic pupil transportation.215 

The Schempp test required that a legislative enactment must have a 

secular purpose and a primary effect that neither advanced or inhibited 

religion. In McCanna the New Jersey court decided that nonpublic 

school transportation as a child benefit was an acceptable secular 

purpose for the public's welfare. The New Jersey statute was thus 

constitutionally acceptable in light of the federal constitution.216 

Any state constitutional question on transportation had been resolved 

earlier by the 1947 state constitutonal amendment allowing it. 

The court in Alexander took the Schempp test one step further in 

establishing the state constitutionality of Michigan's nonpublic school 

transportation provision. The provisions of Michigan's constitution on 

the free exercise of religion and the prohibition of an establishment 

of religion were judged by the state court as being no more restrictive 

than the federal First Amendment.217 Therefore, the reasoning of the 

court in Alexander in using the Schempp test was also applicable to the 

upholding of the transportation law on state constitutional grounds. 
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The court was able to use the Schempp test to establish both federal 

and state constitutionality of Michigan's transportation statute. 

Other cases in support of private school transportation showed 

similar comparisons by the courts between the federal Establishment 

Clause and state constitutional prohibitions against support of 

religion. A state constitutional prohibition against support of 

religion was considered by several state courts to be closely aligned 

with the prohibition against the establishment of religion as required 

by the First Amendment. At least four key pro-transportation aid cases 

during the 1960's were decided on the basis of whether nonpublic pupil 

transportation represented support of religion. None of these states' 

constitutions contained a direct prohibition against aid to sectarian 

schools. This was an important omission in those state constitutions, 

since all anti-transportation aid cases during this time had been 

decided in terms of a specific impermissible aid provision in 

individual state constitutions. 

For example, in the Connecticut case of Snyder v. Newtown in 1960 

the state supreme court had been asked to rule on whether private 

school transportation violated the state's constitutional prohibition 

against the compulsory support of church. The court ruled that it did 

not.218 Likewise, in Rhoades v. Abington in 1967 the Pennsylvania 

Supreme Court ruled that such transportation did not violate state 

constitutional provisions against the compelled support of a place of 

worship, the maintenance of a ministry, or the preference of a 

particular religion.219 In Honohan v. Holt in Ohio in 1968 the court 
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based its favorable nonpublic transportation ruling on its judgment that 

the state's constitutional church-state provisions were not any more 

restrictive than the First Amendment.220 Last, in Alexander during the 

same year, the state appellate court held that private school 

transportation did not violate state constitutional provisions related to 

the free exercise of religion nor the prohibition against establishment of 

religion.221 

The court cases on transportation in the ten year period after 1960 

showed a more definitive pattern than similar decisions in the twelve year 

period following Everson. The 1960's cases rejecting nonpublic pupil 

transportation did so on specific state constitutional prohibitions 

against direct or indirect aid to sectarian schools or institutions. 

Those state cases which upheld such transportation were in basic agreement 

with the child benefit - public welfare of Everson. Further, the Everson 

reasoning was generally applicable in those states whose constitutions did 

not have church-state provisions that the court determined to be any 

stricter than the Establishment Clause of the First Amendment. 

There was a close similarity between the 1950's and the 1960's in 

regard to the courts continuing to act as interpreters of state laws on 

nonpublic pupil transportation. In these cases the issue of 

constitutional acceptability of the transportation laws had already been 

decided either by constitutional amendment or a previous court ruling on 

the constitutional issue. The state supreme court was asked twice in 1969 

in Wisconsin to rule on the scope of local school boards' 
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discretionary power in implementing the state's mandatory nonpublic 

transportation provisions.222 In 1968 in New Jersey the court 

interpreted several sections of the state school transportation statute 

in regard to the applicability of the law to particular nonpublic 

pupils.223 The Kentucky appellate court in 1960 was requested for 

the second time to judge the fairness of the state's finance formula 

for nonpublic pupil transportation costs.224 While this 

interpretative role of the courts may not be considered as critical as 

that of constitutional arbiter, such cases represented a related and 

continuing role of the courts on the issue of private school 

transportation. 

Conclusions on State and Federal Cases, 1970-1982 

The most litigious period in the history of nonpublic pupil 

transportation was from 1970 through 1982. During this thirteen year 

span the twenty-nine cases dealing with private school transportation 

equalled the number of cases litigated in the twenty-three years 

following the Everson decision. 

Out of the twenty-nine decisions rendered on the issue after 1970 

there were only seven which rejected state transportation provisions 

for nonpublic pupils. (See Table 3.7 at the end of the chapter.) 

Fifteen judicial decisions upheld such provisions, while seven 

decisions involved court interpretations of various transportation 

statutes or local board transportation policies. (See Tables 3.8 and 

3.9.) 
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A noticeable increase in transportation litigation occurred after 

1975. Between 1970 and 1974 there had been seven judicial decisions on 

nonpublic pupil transportation. This number more than tripled after 

1975 when there were twenty-two such decisions. There were several 

possible explanations for the marked increase in the number of 

nonpublic transportation cases brought before the courts in the late 

1970's. First, there had been a rapid increase in transportation fuel 

costs in the United States after the Middle Eastern oil embargo of the 

early 1970's. The cost of transportation as part of overall school 

budgets had escalated for both private and public schools in the United 

States. As a result, private school supporters sought increased 

transportation aid from public sources. 

Political pressure for increased aid at the state level was 

partially targeted at initiating new nonpublic pupil transportation 

programs in states where none existed. During the 1970 1s there were at 

least four cases which challenged state transportation programs for the 

first time in Minnesota, West Virginia, Illinois, and Nebraska.225 

All four state transportation statutes were successfully upheld despite 

church-state anti-aid provisions in two of the states' 

constitutions.226 

Private school lobbying efforts in some states were also successful 

by the mid-1970's at increasing transportation services beyond what had 

previously been provided at public expense. The extension of nonpublic 

pupil transportation services across school district boundaries was a 

particularly contentious issue for opponents of private school aid. 
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Cross-district busing programs were challenged in the courts under 

state and federal constitutional church-state prohibitions in five 

states, and statutory provisions were questioned in one other state. 

(See cases marked "CR" in Tables 3.7, 3.8, 3.9.) The issue of outside-

district transportation services for nonpublic pupils was thus a second 

causative factor for the increased transportation litigation of the 

late 1970's. Between 1976 and 1982 there were thirteen such cases 

involving either a constitutional or provisionary question on cross-

district busing. 

The argument over cross-district busing of primarily sectarian 

pupils was also part of the reason for the involvement of the federal 

courts for the first time in the overall issue of nonpublic school 

transportation. (See cases marked both "F" and "CR" in Tables 3.7, 

3.8, 3.9.) The possibility that transportation benefits were being 

offered to nonpublic pupils, beyond those available to public pupils in 

a particular state, raised a potential federal constitutional violation 

of the Establishment Clause. The extension of transportation benefits 

in this way to nonpublic pupils risked a possible court interpretation 

that outside-district busing had either the primary effect of 

government advancing religion by benefiting religious schools, or of 

fostering excessive government entanglement with religion. 

In addition to the First Amendment question, the federal courts 

were also asked to rule on whether certain state transportation laws or 

local school board transportation policies violated the guarantee of 

equal protection of the laws of the Fourteenth Amendment. There were 
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five such cases at the federal district court level between 1975 and 

1980. (See cases marked both "F" and "14th" in Tables 3.7, 3.8, 3.9.) 

In Wisconsin and in New York the courts had to determine whether local 

school board policies had a reasonable basis and were not arbitrary in 

setting certain geographical limits.227 In three other cases the 

federal courts were asked to examine the nonpublic transportation 

statutory provisions in Connectiut, Wisconsin, and Pennsylvania.228 

The courts scrutinized the laws for discrimination against pupils on 

the basis of religion. It was held in all cases by the judiciary that 

the three states had used proper statutory classifications for 

transportation based on legitimate governmental objectives such as the 

health and safety of the children, and not on religious status. 

Changes in transportation cases after 1970. 

There were noticeable changes in specific issues that the courts 

were asked to examine after 1970 in regard to nonpublic pupil 

transportation. For example, out of the seven cases in which the 

courts rejected private school transportation, only the Epeldi decision 

in 1971 involved regular day transportation within school district 

boundaries.229 Mallory in Missouri was complicated by the question 

of using Title I funds from the federal government for transporting 

parochial pupils, while Luetkemeyer within the same state challenged 

the lack of any statutory authority in Missouri law for providing 

nonpublic school transportation.230 The remaining anti-aid 
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transportation decisions were based on the provision of extended 

outside-district transportation to private school pupils.231 

As the issues presented to the court changed by the 1970's, so did 

the courts' reasoning in rejecting nonpublic transportation aid plans. 

'!be most common constitutional basis for striking down nonpublic 

transportation after Everson had been the violation of a specific state 

anti-aid amendment. While three of the cases in Idaho, Iowa, and 

Missouri still involved a specific anti-aid provision,232 it was not 

necessary for the courts to use a strict state constitutional 

interpretation to rule out cross-district busing. The broader 

tri-partite test for church-state separation was applied to cross-

district busing in Iowa and in Rhode Island. '!be provision of such 

transportation was rejected in both states as either advancing religion 

or fostering excessive government entanglement with religion.233 

In pro-transportation aid decisions after 1970 the courts shifted 

from using the Schempp-Allen test for constitutionality under the 

Establishment Clause, to the expanded tri-partite test of the Supreme 

Court. Americans United v. Independent School District234 in 1970 

was the last transportation case in which a state court applied the 

Schempp reference by the Supreme Court in Allen in 1968 for 

distinguishing between forbidden involvements of the state with 

religion under the Establishment Clause.235 This Schempp test of 1) 

secular legislative purpose, and 2) primary effect of not advancing or 

inhibiting religion, was expanded to include a third "test" from the 
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Supreme Court's Lemon v. Kurtzman in 1971.236 This third test 

forbade excessive government entanglement with religion. 

The first transportation case to apply the tri-partite test was 

Ilinois' Cook County v. Bakalis in 1973, followed by the 1979 

Pennsylvania cross-district busing case, Springfield v. Department of 

Education.237 In both cases the state supreme courts upheld the 

constitutionality of private school transportation under the 

restrictions of the Establishment Clause. The courts claimed that the 

transportation served a health and safety secular legislative purpose 

which provided incidental benefits to parochial schools in Bakalis238 

and equal busing benefits to public and private school pupils in 

Springfield.239 

The upholding of nonpublic pupil transportation by most of the 

courts from 1970 through 1982 continued to be on a child benefit 

theory. (See Columns 1-5 in Table 3.8.) The reasoning of Everson was 

maintained that transportation for primarily sectarian private school 

pupils was a child benefit, which served a general welfare, health and 

safety purpose in enforcing state compulsory attendance laws. The 

child benefit theory of transportation was viewed by the courts during 

this time as one that fulfilled a secular legislative purpose which did 

not advance religion nor foster excessive government _entanglement with 

religion. 

As mentioned earlier, an Illinois mandatory nonpublic school 

transportation statute withstood the federal constitutional tri-partite 

test in Bakalis on a child benefit argument. The Illinois Supreme 
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Court's interpretation of state constitutional restrictions regarding 

public aid for sectarian support yielded similar substantive results. 

The transportation statute was found not to violate state 

constitutional restrictions prohibiting appropriations for sectarian 

purposes, preference for any religious denomination, or the use of 

public funds for private purposes.240 

The reasoning of the Illinois court in Bakalis in comparing federal 

and state constitutionality appeared to be similar to that used in the 

1968 Michigan decision in Alexander v. Bartlett.241 However, one of 

the state supreme court justices in Bakalis specially concurred with 

the majority's decision upholding the constitutionality of nonpublic 

pupil transportation in the state. While Justice Ryan agreed with the 

majority decision, he pointed out that he "would not reach the result 

by equating the provisions" of the Illinois constitution with the First 

Amendment.242 The health and safety, child benefit argument for 

transportation was enough to uphold state constitutionality of the 

statute. The Illinois court's decision, by applying the same reasoning 

for the federal and the stricter state constitutional provisions, was 

felt by Justice Ryan to essentially dilute the specific restrictions 

meant by the state constitution on church and state separation.243 

The possible dilution of state constitutional restrictions on 

church-state separation was further illustrated by several court 

decisions which upheld nonpublic pupil transportation between 1970 and 

1982. At least three judicial decisions were identified in which 

private school transportation plans were approved by the state supreme 



114 

courts in spite of specific anti-aid provisions of their individual 

state constitutions.244 The cases were in Minnesota, Nebraska, and 

Massachusetts. 

In the first case in Minnesota, Americans United v. Independent 

School District, the state supreme court in 1970 was asked to rule on a 

state law which entitled all school children to the same rights and 

privileges relating to transportation.245 The main question before 

the court was whether the transportation of sectarian pupils 

constituted support of sectarian schools in violation of a specific 

state constitutional restriction. In applying the Schempp test, the 

court in Americans United ruled that the transportation statute served 

a legitimate health and safety purpose whose primary effect was not to 

benefit religion or to support sectarian schools. 

The court in Americans United admittedly had reservations in 

presenting the decision: 

In holding that L.1969, c. 570, authorizing public 
transportation of parochial school students, does not violate 
Minnesota Constitution article 8, section 2, prohibiting the use of 
public money for the support of parochial schools, we do so with 
the conviction that this legislation brings us to the brink of 
unconstitutionality. Indeed, we may be 'too perilously close to 
that public support of religion forbidden by the First Amendment 
•••• ' 246 

The court further hinted that if transportation was a general welfare 

necessity for the health and safety of school children, perhaps a 

constitutional amendment was a possibility to insure the continuance of 

services: 

In this area [of religion], government, it is said, must remain 
entirely·neutral. Consequently, if the welfare of the state 
requires the use of public appropriations to insure the continued 
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existence of sectarian schools, the danger of a breach of the 
'impregnable wall' between church and state is sufficiently real to 
suggest the necessity for a constitutional amendment. 247 

The Nebraska court in State v. Lincoln in 1982 did not show similar 

reservations as the court in Americans United in upholding that state's 

nonpublic school transportation services.248 In using the 

tri-partite test for constitutionality, the Nebraska court reasoned 

that such services were secular in purpose and were an incidental 

benefit to sectarian schools. As such, Nebraska's nonpublic 

transportation statute did not violate state constitutional provisions 

which prohibited aid directly "to" nonpublic institutions.249 The 

court pointed out in particular that the language of the state 

constitution had been changed from prohibiting appropriations "in aid 

of" nonpublic schools to a prohibition of appropriations "to" such 

institutions.250 A literal court interpretation of the 

constitutional provision thus allowed indirect, incidental 

transportation aid in benefit of the child. 

The third case in which a court upheld a nonpublic transportation 

statute despite an anti-aid provision was also in 1982 in Attorney 

General v. Essex.251 Again, the court used the tri-partite test and 

determined that the law served a secular health and safety purpose and 

was a remote aid to sectarian schools. In order to constitute aid to 

sectarian schools, the transportation had to amount to "substantial 

assistance" to be violative of the Massachusetts anti-aid 

amendment.252 Since the aid was remote and served a general welfare 

purpose to primarily benefit the child and to secondarily benefit the 
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school, the court in Essex held that the law did not violate the 

prohibition against public aid to private schools.253 

Cross-district busing. 

The extension of busing outside school district boundaries to 

nonpublic pupils proved to be a major transportation issue in the 

courts after the mid-1970's. Private school cross-district busing 

programs came under state and federal constitutional scrutiny in Iowa, 

Rhode Island, Wisconsin, Pennsylvania, Massachusetts, and Connecticut. 

(See cases marked "CR" in Tables 3.7, 3.8, 3.9.) In all of the states 

except Massachusetts a federal constitutional issue was raised under 

the First or Fourteenth Amendment and brought before the federal 

district court in the particular state. 

The various court opinions on the constitutionality of outside-

district transportation to private schools were divided. In the 

majority of cases the courts looked at the compatibility of 

transportation services or benefits offered to public and private 

school pupils. In Iowa's Americans United v. Benton the United States 

District court determined that the outside-district transportation 

option was not available to public school pupils. This violated the 

federal Establishment Clause of the First Amendment as an advancement 

of religion.254 Likewise, the federal district court in both of its 

Jamestown decisions ruled that the effect of Rhode Island's 

outside-district busing statute was to confer benefits to a single 

class of children attending private schools. The court in Rhode Island 
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also said this was in violation of the Establishment Clause in both 

advancing religion and in possibly entangling government with 

religion.255 

While the state supreme court in Murphy v. Brimfield did not rule 

on the constitutionality of Massachusetts' cross-district busing, the 

court was careful to use district boundary lines as the determining 

factor for defining "the same rights and privileges" for the 

transportation of public and nonpublic pupils.256 The Massachusetts 

court later upheld the federal and state constitutionality of 

cross-district busing in the state in Attorney General v. Essex. In 

allowing transportation across district boundary lines, however, the 

court construed the Massachusetts statute to mean that any private 

school student was required to be transport"ed to a private school that 

was the same distance or closer than the public school to which he was 

entitled to attend.257 

The Massachusetts supreme court's interpretation in Essex was far 

more restrictive in terms of "equal" benefits for nonpublic pupils than 

the decisions of the state court in Pennsylvania on cross-district 

busing. Pennsylvania's school transportation statute had been amended 

in late 1972 to provide free transportation to private schools located 

up to ten miles outside school district boundaries.258 The state 

supreme court found the statute to be constitutionally acceptable under 

both the state and federal church-state separation requirements.259 

In Pittsburgh v. Commonwealth the court refuted the charge that 

nonpublic pupils would be the primary beneficiaries by reasoning that 
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the cause was not the statute, but rather the local school board's 

policy of not enrolling public pupils outside the district.260 When 

later challenged with the cost differential between public and 

nonpublic transportation, the Pennsylvania court took its decision on 

the equality of transportation benefits one step further in 

Springfield: 

We do not accept the district court's implicit premise that the 
equality of benefit is to be determined by a comparison of the cost 
involved. The benefit provided is safe transportation to and from 
school for all students; the fact that the cost of conferring this 
benefit may vary is not significant for this purpose. A 
constitutional consideration would arise only if the cost of 
transportation for the students attending sectarian schools was so 
disproportionate that it became apparent that the transportation 
provided to the public school youngster was merely a ruse to confer 
a benefit to the sectarian school pupil. Such is clearly not the 
case here. 261 

The Springfield decision was appealed to the United States Supreme 

Court, where the appeal was dismissed for want of a substantial federal 

question.262 The federal district court in Pennsylvania the next 

year in Bennett then reiterated the state court's decision in upholding 

the constitutionality of the state's extensive cross-district busing 

program for private school pupils.263 

Summary 

Chapter three has chronologically traced the legal case history of 

nonpublic pupil transportation in the state and federal courts after 

the Supreme Court's Everson decision in 1947. The pattern of 

litigation during the thirty-five year period from 1947 to 1982 
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indicated not only an increase in the number of states initiating 

publicly-funded transportation programs, but also a general increase in 

the extent of transportation services offered to primarily sectarian 

school pupils. Both increases were reflected in the numerous 

transportation cases which were initiated during this time on state and 

federal constitutional challenges of church and state separation 

restrictions. 

Challenges to state and local nonpublic pupil transportation 

services were slow to evolve shortly after Everson. In the initial 

period reviewed from 1947 through 1959, there were only eleven cases. 

Four of the decisions rejected local transportation practices based on 

a lack of legislative authority, while three decisions struck down 

private school transportation services as violating state 

constitutional restrictions. There were no clear-cut court decisions 

relating to the federal or state constitutionality of such programs 

during this time. 

Litigation on publicly-funded private school busing increased by 

the 1960's. The case review between 1960 and 1969 indicated a reversal 

in the courts' acceptance of nonpublic transportation services, with 

eight decisions favoring such services and only five decisions 

rejecting state or local transportation provisions for private schools. 

During the 1960's there was no involvement by the federal courts on 

the topic of private school transportation, and decisions were 

generally made by the highest state appellate court. These state 

courts were prone to reject the transportation as violating specific 
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state constitutional restrictions against public aid to sectarian 

schools or institutions. On the other hand, several major 

pro-transportation aid decisions between 1960 and 1969 were decided on 

the basis of whether such transportation represented a state 

constitutional violation of support of religion, similar to the 

strictness of church-state separation requirements of the federal 

Establishment Clause. The continuing argument used by the courts in 

most of the favorable nonpublic transportation decisions was 

reminiscent of the reasoning used by the Supreme Court in Everson. 

Transportation was considered a child benefit which served a health and 

safety, general welfare purpose of the state. 

The state courts in the 1960's often used the Schempp test of the 

Supreme Court to determine the federal constitutionality of nonpublic 

transportation under the Establishment Clause. This test required that 

a legislative enactment must have a secular purpose and a primary 

effect that neither advanced nor inhibited religion. By the early 

1970's this test was expanded to include a restriction against 

excessive entanglement with religion. This revised tri-partite test 

was then employed by the courts as a constitutional measure for private 

school transportation decisions. 

Between 1970 and 1982 the number of cases on elementary and 

secondary nonpublic school busing almost doubled. Out of the 

twenty-nine decisions rendered by the courts, only seven decisions 

rejected such transportation provisions outright. Fifteen cases upheld 

nonpublic transportation from public funds, while seven cases did not 



121 

directly involve constitutional challenges to the issue, but were 

basically interpretative in nature. 

The late 1970's comprised a particularly active period of court 

involvement in the public funding of transportation to nonpublic 

schools. The prime cause for increased court involvement was the 

institution of cross-district busing for the first time in a number of 

states. Constitutional challenges to extension of transportation 

services across school district boundary lines to nonpublic pupils was 

responsible for the majority of court cases after 1975. The issue of 

outside-district transportation was taken to the federal courts, as 

well as the state courts, as it involved a new challenge to the 

Establishment Clause. 

The state and federal courts generally used the tri-partite test 

for constitutional validity of state nonpublic cross-district 

transportation services under the federal restrictions against the 

establishment of religion. The court decisions on cross-district 

busing were split at the federal district court level, although a 

Pennsylvania case favoring cross- district transportation was appealed 

to the United States Supreme Court and rejected for lack of a 

substantial federal question.264 The case strongly upheld the 

constitutionality of such busing under the Establishment Clause, as 

having a secular child benefit purpose which did not advance religion, 

nor entangle government with religious matters. 

Overall, between 1923 and 1982 there were a total of sixty-eight 

nonpublic transportation cases reported. From 1923 to the Everson 
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decision there was a total of eleven cases in nine states. (See Tables 

2.1 and 2.2 at the end of Chapter 2.) After Everson the litigation 

greatly increased to a total of fifty-seven decisions in twenty-five of 

the states. (See Tables 3.1-3.9 at the end of Chapter 3.) The most 

intense period of litigation was after 1975, when there were a total of 

twenty-three cases through 1982. If the trend toward increased 

services to nonpublic elementary and secondary pupils continues to 

follow the pattern of the last ten years, it is probable that 

litigation of the topic will continue into at least the near future. 

Since the issue of nonpublic transportation still remains basically an 

individual state issue, it is also likely that court decisions will 

vary among the states. However, the state and federal courts in 

general probably will continue to accept certain provisionary measures 

for nonpublic transportation, as long as similar or equal 

transportation services are offered to public school pupils through 

state and local funding. 
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Table 3.1 
BASIS OF STATE COURT DECISIONS REJECTING NONPUBLIC PUPIL TRANSPORTATION, 1947-1959 

YEAR 

STATUTO~Y RULING 

Absence of statutory 
authority 

1947-1959 

1947 Connell v. Bd. of 
Sch. Dir. 
S2A.2d645 

1949 

1951 

1953 

1956 

1959 

(Pa., 1947) 

Silver Lake v. Parker 
238 Iowa 984 
(Iow.1, 1947) 

Robinson v. HouQhton 
128 A.2d 58 
(Pa., 1956) 

Squires v. Augusta 
153 A.2d 80 
(Maine, 1959) 

RULING ON UNCONSTITUTIONALITY OF TIIE TRANSPORTATION 

Impermissible aid 
to sectarian 
school 

Visser v. Nooksack 
207 P.2d 198 
(Wash., 1949) 

Zellers v. Huff 
236 P.2d 949 
(N.Mex., 1951) 

Violation of Misuse of public 
guarantees of school funds 
religious 
freedom 

Visser 
(Wash., 1949) 

McVey v. Hawkins 
258 S.W.2d 927 
(Missouri, 1953) 

Appropriation 
of public 
money for pri-
vate purposes 



Table 3.2 
BASIS OF COURT DECISIONS UPHOLDING NONPURI.IC PUPIL TRANSPORTATION, 1947-1959 

Function of Removal of danger Use of police Benefit to Incidental OTHER: 
enforcing for health and power of state child benefit to 
compulsory safety to promote sectarian 

YEAR attendance public welfare school 

1957-1959 

1955 Quinn v. 
Plymouth 
125 N. E. 2d 410 
(Hass., 1955) 
No const. 
question in-
volved as 
personal i-pnp-
erty rights of 
the school ...... 
commit tee were t'v 
involved. .i:,. 

1959 Central v. Allen Central Central 
192 N.Y.S. 2d 186 (N.Y., 1959) (N.Y., 1959) 
(N.Y., 1959) 
(Upheld Everson) 



YEAR 

Table 3.3 

COURT DECISIONS INTERPRETING NONPUBLIC PUPIL TRANSPORTATION 
STATUTES OR PRACTICES, 1947-1959 

CASE CITATION - INTERPRETATION 

1947-1959 

1956 

1958 

Rawlings v. Butler 
290 S.W.2d 801 
(Kent., 195?) 

- Fiscal court must pay out of general funds for nonpublic pupil 
transportation on a per capita basis.· 

Central v. State Bd. - Regional high school district has statutory power to transport 
141 A.2d 542 lower grades along its established routes. 
(N .J., 1958) I-' 

N 
Ul 
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Table 3.4 

BASIS OF STATE COURT DECISIONS REJECTING NONPUBLIC PUPIL TRANSPORTATION, 1960-1969 

YEAR 

STATUTORY 
RULDIG 

Absence of 
statutory 
authority 

1960-1969 

1960 

1961 

1962 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

RULING ON L~CONSTITUTIONALITY OF THE TRANSPORTATION 

Impermissible 
aid or benefit 
to sectarian 
school 

Matthews v. 
~ 
(362 P.2d 932 
(Alaska, 1961) 

Violation of Misuse of public 
guarantees of school funds 
religious 
freedom 

Snyder v. Newtown 
161 A.2d 770 
(Conn., 1960) 
(Ruled trans. 
aid was other-
wise permis-
sible) 

State v. Nusbaum Nusbaum 
11.5 N .W. 2d 761 (1.'isc., 1962) 
(Wisc., 1962) 

Bd. of Ed. v. 
Antone 
384 P.2d 911 
(Okla., 1963) 

Opinion of the 
Justices 
216 A.2d 668 
(Del., 1966) 

Spears v. Honcla 
449 P.2d 130 
(Haw., 1968) 

Antone 
(Okla., 1963) 

Justices 
(Del., 1966) 

Appropriation 
of public money 
for private 
purposes 

Invalid 
exercise of 
stat es police 
power 

Matthews 
(Ak., 1961) 



r'unction ot 
enforcing · 
compulsory 
attendance 

~ 

1960 

!961 

!962 

1963 

!964 

1965 

1966 

196i 

1966 

1969 
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Table 3.5 

BASIS OF COL'RT ~EGS:;:CNS UPHOLDING NONPUBLIC PL"PIL TRANSPORTATION. l960-l%9 

:<:emova..l oi 
danger for 
healt!'l and 
safety 

Vse of police 3eneiit Incidental 
pover oi to child beneiit to 
state to sectarian 
promote public school 
welfare 

Snvder v. Snvder 
'.le1J1:0WT1• ~. 1960) 
1'6i""Tid 770 
(Conn •• 1960) 
(Statute "as 
re Jected. 
however, as 
improper use 
of school 
funds) 

Rhoade9 v. Rhoades 
Abington (Pa., 1967) 
226 A • ..:d 53 
(Pa., 1967) 

!ionohan 
v. Halt 
244TI. 
537 
(Ohio, 
!968) 

Honohan, 
(Ohio, 
1968) 

5c..iempp test: State ;'io constituc:onal 
l) secular canst. issue involved 
leg1s. purpose not diff. 
2) not adv. from Everson 
or inhibit dee.is~ 
religion 

~cCanna v, 
Sills 
~.2d 691 
(N.J ., 1968) 

Alexander v, 
Sanlect 
165 .~.-. 2d 445 
(~ich., l 96d) 

Aoplic. of Silver 
205 .HS 2d 030 
(N.Y., 1960) 
Upheld Everson. 
Allen (N. Y.): 
Scace cons tit. 
amend. passed in 
!938. 

C:.aves v. Sc:1. 
Comm., 211 ,\. ~d 
639 (RI, 1965) 
Involved question 
of outside 
district i:.ra.ns. 
to ~ound. :.ine. 

Fox v. '1ilford, 
.zzo ,\..:'.d 471 
(N,.;., 196i) 
Reaif' d Sversol\~ 
state canst. 
amend. passed in 
1947. 

Honohan 
(Ohio. 
196d) 



YEAR 

Table 3.6 
COURT DECISIONS INTERPRETING NONI'lIBLIC PUPIL TRANSPORTATION 

STATUTES OR PRACTICES, 1960-1969 

CASE CITATION INTERPRETATION 

1960-1969 

1960 

1961 

1962 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

Bd. of Ed. of Jeff. Co. v. Jeff. Co. 
333 S.W.2d 746 
(Ky., 1960) 

Rd. of Ed. v. Gateway 
248 A.2d 564 
(N .J., 1968) 

Cartwright v. Sharpe 
162 N.W.2d 5 
(Wisc., 1969) 

Knudsen v. Elmbrook 
168N.W.2d 295 
(Wisc., 1969) 

Cost of nonpublic transportation on a per capita basis. 

Remote regional nonp.ublic pupils entitled to 
transportation. 

Elimination of optional city transportation 
within board's discretionary power. 

Unreasonable determination by board against pupil's 
choice of school. 

I-' 
N 
00 
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Table 3. 7 

BASIS OF STATE AND FEDERAL COURT DECISIONS REJECTDG NONPl'BLIC ?UPIL T!UliS?ORTATION. 1970-1982 

37..\r~:ORY 
- RIJll~G Absence oi 

statutory 
Absence of authon.t y 

Imper:u.ssiole V10.i.at1on :t1suse oi l:nval1d ;1olaced 
aid or ~eneiit of guaran- public exerc:.se TIU-
to sectarian tees of school of state ?.\RTI7E 

YEAR statutory school religious funds police test for 
authority freedom po--er Est. 

1970-1982 

1970 

1971 

1972 

1973 

1974 

1975 

1976 

1977 

1978 

1979 

19SO 

1981 

1982 

Epeldi v, 
En5elk1ng 
t.o8 ?.2a a6o 
(Idaho, 1971) 

(F) Am•. Unit. v. 
(CR) oenton, •U 

f.Supp. 955 
(Iowa, 1976) 

~!allorv v. 
3ar:-~ra 
~.2d 
556 
( !'ll.ssouri, 
1976) 

~allarv 
( 1976) 

~OTE: r' - Case dealt :.it!l a federal consc1cutional issue. 

~ 
( 1976) 

CR - Case dealt -.1th cross-distr1.cc cransportat1on of nonpublic ;,up1ls. 

C.1use 

(F) 

(CR) 
Benton (1976), 
Oucs1.de dist. 
bus1na: 
2-direct adv. 
of religion 

(F) Jamestown I 
(CX) 427 F .Supp 

1338 (R.I., 
1977) Out-
side dist. 
bll31na: 
2-adv. of 
religion 
3-excessi ve 
gov. entan. 

(F) camestown III 
(CX) 525 F .Supp 

1045 (R.I., 
1981) Out-
side dist. 
busina: 
~-adv. of 
reli g1on, 
3-exce!!ISl ve 
;av. en tan. 

OTHER: 

Luetkemever v. r.auf:..an 
364 r.Supp. 376 (XO, 1973). 
aff'd on appeal, 42 L.£:d.:d 
134, 95 S.Ct. 167, 419 U.S. 
889 (1974). Class. alona 
relig. lines for :rans. •-as 
legi ti.mace s cace purp. for 
sep. of church and state. 
~on-prons1.on of trans. :o 
nonpublic did not 1nfr1na• 
Firs: or Fourteenth 
Amendment. 

Jennings v. ~xei:er 
352 A.;d 634 \a.:., 
1976) Outside dist. 
trans. statute :acxed 
adequate saie'3'Ja r~s. •as 
an unreasonable 
delegation oi !e~is. 
;,over. 
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Table J.8 

BASIS OF COURT OECISICNS UPHOLDING ~ONPUBUC PUPIL nANSPORTATION, 1970-1982 

r'unct1oa 
of entor-
c1ng com-
pulsory 

'!EAR attendance 

Re:nO"Va.l lise of 
of dan11er police 
for health power of 
and safety state to 

promote 
public 
velfare 

3enet1t 
to child 

Ulc1aental 
benefit to 
sectarian 
school 

1970 Amer. Uni:. A.::ier. Unit. 

1971 

1972 

1973 

1974 

1975 

1976 

1977 

1978 

v. ,od. (:-IN, 1970) 
ti9 :L.J. 
2d 146 
(MN, 1970) 

Hughe5 "· 
Bd. 174 
s.1". 2d 
711 
(IIV, 
1970) 

R'ughes 
(loV, 
1970) 

(CR) Pittsburgh 
v. Co=non-
wealtn Jd2 
.\.2ci 772 
(PA, 1978) 
appeal d1s-
m.ssed, 443 
U.S. ~l. 
99 s.c,. 
3091, 61 
L.~d.2d 369. 

~OT!: F - Case dealt wtth a federal constitutional issue. 

Schempp Fourteenth rl!I-
PAl!Tm 
test for 
Est. 
O.ause 

test: Amendment 
1-secular 
leg1slat. 
purpose 
2-not adY. 
or inhibit 
rel!"Zton 

A.:aer. IJnit. 
(MN, 1970) 

Hughes 
(W, 
1970) 
denial of 
trans. 
dea.ies 
«1ual prot, 
of lava. 

~ 
"· Sil!s 279A.2d 609 
(NJ, 1971) 
stat. clus 
had reaa. 
basis, did 
not den, 
«1ual prot, 

Yanko "· 
Iiiif"iaa 
N.o, 2d 460 
(lo'S, 
1971) 

~s 
299 N .E.2d 
737 
(IL, 1973) 

CR - Case dealt '111th cross-district transportat!on oi ~onpublic pupils. 
14 - Case dealt specifically Wl.t:i a 14t!'l Amendment issue. 

~fo const1:.u- . arHEA: 
tional issue 
involved 

Hugh"" (IIV, 
1970) deoi.al 
of trans. 
denies First 
Amendment. 

O'Oonn@ll v-. 
~JJ5 ~.£. 
2d d54 (:IT, 
1975) appeal 
disCs••d. 96 
S.Ct. 2!8, 
423 U .s. 919, 
46 L.Ed.2d ~45 
Cross-district 
optional in 
city 
transportaticn. 



function 
of enior-
cing com-
pulsory 

'!"E.\R 3t ten dance 

1979 
(CR)camestown 

ll, •U?. 
A.-d .i.o 
(RI,1979) 
Ruled on 
state 
canst. 
only. 

1980 

1981 

1982 

(CR) 
(Fl 

( l4TI!) 

(0) .\tt•,. Gen. 
v, .:'.ssex 
:rr-T.T.2d 
770 (:<.A. 
1982) 

lemoval 
of danger 
for health 
and saiecy 

(CR) 
S0r1.1gfld. 

t.:se oi 
police 
paver of 
state to 
promote 
public 
"elf are 

Jamestown 
~ 
oC .:'.d. 
397T:°2d 
1154 (PA, 
1979) 
appeal 
disa:a.ssed 
443 U.S. 
901. 99 
S.Ct. 3091 
61 L.Ed.2d 
869. 

il(H. 
1979) 

Cr-ocrvell 
~ 
~ 
4957.Supp. 
915 
(CT.1979l 

State v. 
~ 
J2o .u.-.2d 
(~B. 
1982) 
:'.sse:t 
U1A, l982J 

Cr-omv'!ll 
(CT, 19;9) 

3eneiit 
to child 
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Table 3.8 (continued) 

Inciaental 
benefit to 
sectarian 
school 

Cr-omvP.11 
(CT, i979l 

Lincoln 
(Nl!, 1962) 

£s.sex 
(~.A.1982) 

Scnempp 
test: 
l-secular 
legislac. 
purpose 
2-not adv. 
or inhibit 
celi 10n 

( 141'!1) 
(Fl 

(CR) 
(14TII) 

(Fl 

(CR) 
(14TI!) 

(Fl 

fourteen tn TRI-
Amendment P.I.RTITE 

test for 
Est. 
Clause 

S0r1.ngfield Soringfield 
(PA. 1979) (?A, 1979) 
:J.im. oi Court used 
profit non- TRI-PARTITE 
pub. school for fed. 
was justi- and state 
fiable const. 
class. 

Finkel v. 
~. Y.C. 474 
F.Supp. 468 
(:'IY. 1979) 
Opt. nonpu b. 
city trans. 
was reas. 
class. for 
financial 
considera-
tions, did 
not viol. 
equal prot. 

Cromvell 
(CT, l979l 
!fo unconst. 
class. of 
benefici-
aries. 

O'Connell 
v. [n1s1Cern 
484 F.Supp. 
896 (wI, 
1980) Stat. 
class. had 
reas. basis 

Bennett v, 
Uine 486 
F.Supp. J6 
(PA, 1980) 
affir:,ed w/o 
published 
opinion. 633 
F.2d 209. 

Lincoln 
(.1B.i982) 

~;o consc1cu-
tional issue 
involved 

~(PA. 
1980) ~o oew 
constit. 
issues 
involved. 

OTHER: 



YEAR CASE CITATION -

1970 

1971 W. ~orrts v. Sills 
279 .\.2d oC9 
(N.J., 1971) 

1972 

1973 

1974 

1975 (F) Deutsch v. Teel 
(14) 400 F.Supp. 59<3 

(Wisc., 1975) 

1976 People v. State Sd. of Ed. 
344 N.E.2d 5 
(Ill., 1976) 

(ca) Young v. Sd. of Ed. 
246 :-1.~.Zd 230 
(Wisc., 1976) 

1977 Dickinson v. Scott 
252 ~ .'•.2d 210 
(S. 0., 1977) 

1978 Holv Trinity v. Kahl 
21i2 ~ ..... 2d 210 
(•isc. , 1978) 

1979 Hahner v. Board of Ed. 
272 ~ ••• :d 474 

1980 

1981 

(1.'isc. , 1979) 

(CR) 11urphv v. Bri:lfield 
389 II • .;:. 2d 399 
(11ass., 1979) 

1982 Attv. Gen. v. Essex 
4J9 ~.E.2d no 
(~ass., 1982) 

13?. 

Table 3.9 

COURT DEC::SIONS INTERPRET::::lG ~ONPUBUC PL'PIL TRANSPORTATION 
STATL'TES OR PRACTICES, 1970-1982 

r.ln:RPRETATION 

Exceptions for :Dilea11e and cost allowable for nonpubliC transportation. 

Board's decision was without a rational basis on elW.natin11 bus service and violated equal 
protection rights. No rule on statute's facial validity, however. 

Upheld loss of state funds for district not complyini vith mandatory nonpublic pupil 
transportaCion. 

Statutory construction not available to adjust transportation mileage li:1its. 

State payments for transportation authorized for public school pupils o~ly. 

State could not =ake inquiry into private school religious affiliations, caMot adjudicate 
matters oi faith. 

Board did not have discretionary power to eliminate nonpublic transportation during public 
school vacations. 

"Same ri!hts and privileges• for nonpublic and public transportation determined by school 
district boundary lines. 

~onpublic transportation not required by statute beyond compulsory attendance a~e. "':"o the 
same ext:ent" for nonpublic transportation meant same t1istance or £.!2!!I. t!'lan public school 
to which pupil entitled to attend. 

!40TE: F - Case dealt with a federal constitutional issue. 
CR - Case dealt '"'1th cross-district transportation of nonpublic pupils. 
14 - Case dealt specifically with a 14th .lmendment issue. 
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170Bennett v. Kline, 486 F.Supp. 36 (1980), affirmed without 
published opinion, 633 F.2d 209. 
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CHAPTER 4 

CURRENT LEGAL AND FINANCIAL STATIJS 

OF NONPUBLIC PUPIL TRANSPORTATION IN THE 

UNITED STATES 

Outlined previously in chapters two and three was a chronological 

case review of the litigation of nonpublic pupil transportation in the 

federal courts and state appellate courts throughout the nation. The 

purpose of chapter four is to present data collected for this study on 

the legal and financial status of publicly-funded private school 

transportation in those states which were identified as providers of 

such transportation services. 

Presented in the first section of this chapter is the information 

obtained from the initial survey on the legal authority of provider 

states to transport nonpublic elementary and secondary school pupils. 

The chapter concludes with the results of a second study questionnaire 

which was designed to assess the costs of transporting parochial and 

other nonpublic school pupils in each of the provider states. 

Data on Legal Authority of 

Provider States to Transport 

Nonpublic Pupils 

An initial survey was mailed in August, 1982, to the chief state 

school officer of each state in order to identify those states which 

were providers or non-providers of publicly-funded private school 
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transportation (See Appendix A). For each state classified as a 

provider of nonpublic pupil transportation, a request was made to 

determine the statutory or other legal basis for the transportation 

provision. The following data and documents were requested: 

1. A copy of the legislation or statutory citation of the current 
law; 

2. The name or citation of any court case which had been 
litigated on the topic in the state; 

3. Any other legal basis for the policy, such as a constitutional 
provision~ an attorney general's opinion, or any state 
administrative regulation carrying the weight of law. 

Responses to the survey were returned by all fifty states by November, 

1982. The survey responses indicated that thirty states either 

permitted or mandated some form of transportation aid or services to 

nonpublic school pupils. These states were classified as "Provider 

States." (See Table 4.1.) Twenty states reported that either no 

statutory authorization existed to provide for public funding to 

transport private school pupils, or the state constitution or state 

code prohibited public funding to transport such pupils. (See Appendix 

C for sample response.) These twenty states were classified as 

"Non-Provider States." (See Table 4.1.) 

No further data were compiled for the twenty non-provider states, 

since no legal authority to provide nonpublic pupil transportation was 

indicated in any of their survey responses. The legal information 

provided in the survey by the thirty provider states was then divided 
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Table 4.1 

Status of Publicly-Funded Nonpublic School Pupil Transportation 
In the United States, November, 1982 

Provider States Non-Provider States 

Alaska 25. Rhode Island . 1. Alabama 
Arizona 26. South Dakota 2. Arkansas 
California 27. Washington (c) 3. Colorado 
Connecticut 28. West Virginia 4. Florida 
Delaware 29. Wisconsin 5., Georgia 
Idaho (a) 30. Wyoming (d) 6. Hawaii 
Illinois 7. Maine 
Indiana 8. Mississippi 
Iowa 9. Missouri 
Kansas 10. Montana 
Kentucky 11. Nevada 
Louisiana 12. North Carolina 
Maryland (b) 13. North Dakota 
Massachusetts 14. Oklahoma 
Michigan 15. South Carolina 
Minnesota 16. Tennessee 
Nebraska 17. Texas 
New Hampshire 18. Utah 
New Jersey 19. Vermont 
New Mexico 20. Virginia 
New York 
Ohio 
Oregon 
Pennsylvania 

(a) Statutory authorization for nonpublic transportation found 
unconstitutional, but.local practice may be in existence for 
nonsectarian pupils. 
(b) Specific statutory authorization required for individual counties 
in state. No state funding authorized. 
(c) Local district must be reimbursed by parent for actual per seat 
cost o! nonpublic transportation. 
(d) No statutory authority. State Board of Education allows as a local 
operational policy. 
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into three categories which could be reported on individually for each 

state. The information was categorized as follows: 

(1) The statutory or other legal authority for the provision of 
publicly-funded nonpublic pupil transportation aid or services 
within the state. 

(2) An outline of the type of transportation services provided to 
nonpublic elementary and secondary school pupils at public 
expense within the state. 

(3) A classification of publicly-funded nonpublic pupil 
transportation in the state as being either: (a) more 
restricted than public school pupil transportation services; 
(b) limited to a seats available, established routes basis on 
public school buses; (c) equivalent to or the same as public 
school pupil transportation services; or (d) more extended 
than public school pupil transportation services. (See 
Glossary in Appendix G for definition of terms used.) 

The following section presents the state-by-state survey data collected 

on the current legal status of publicly-funded nonpublic transportation 

in the United States: 

Alaska 

(1) Alaska mandated the transportation of nonpublic pupils by statute: 

Ch. 09, Sec. 14.09.020. Transportation for nonpublic school 
students. In those places in the state where the·department or a 
school district provides transportation for children attending 
public schools, the department also shall provide transportation 
for children who ••• attend nonpublic schools ••• where the 
children, in order to reach the nonpublic schools, must travel 
distances comparable to, and over routes the same as, the distances 
and routes over which the children attending public schools are 
transported. The commissioner shall administer this nonpublic 
school student transportation program, integrating it into existing 
systems as much as feasible, and the cost of the program shall be 
paid from funds appropriated for that purpose by the legislature. 
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The statutory provision of transportation to nonpublic pupils was 

supported by a December 17, 1979 opinion by the Alaska Attorney 

General: 

••• it is our view that state financing of private school bus 
transportation does not violate article VIII, section 1 of the 
Alaska State Constitution which prohibits the payment of money from 
public funds 'for the direct benefit of any religious or private 
educational institution.' 

(2) Alaska mandated within district nonpublic transportation, along 

the same routes as public school pupils, and over comparable distances 

as public are transported •. 

(3) Equivalent or same services mandated. 

Arizona 

(1) Arizona permitted the transportation of nonpublic pupils by 

statute: 

Sec. 15-342, Ch.3, Subsection 12: The governing board may: 
Provide transportation for any child or children when deemed for 
the best interest of the district, whether within or without the 
district, county or state. 

(2) Arizona permitted within district transportation or outside 

district, county, or state transportation, when deemed in the best 

interest of the district. 

(3) Equivalent or same services permitted. 

Extended services permitted. 
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California 

(1) California permitted the transportation of nonpublic pupils by 

statute: 

California State Education Code, Section 39808: The governing 
board of any school district may allow pupils ••• in attendance at 
a school other than a public school ••• transportation upon the 
same terms and in the same manner ••• as permitted pupils attending 
the district school. 

(2) California permitted within district transportation on the same 

terms, manner, routes of travel as public school pupils. (Seats 

vailable basis indicated on second survey response.) 

(3) Equivalent or same services permitted. 

Connecticut 

(1) Connecticut mandated within-district nonpublic pupil 

transportation and permitted outside-district nonpublic pupil 

transportation by statute: 

Connecticut General Statutes, Sec. 10-281: Transportation for 
pupils in nonprofit private schools within school district. Any 
municipality or school district shall provide, for its children 
attending private schools therein ••• the same kind of 
transportation services provided for its children attending public 
schools; provided, in no case shall a municipality of school 
district be required to expend for private school transportation, 
in any one school year, a per pupil transportation expenditure 
greater than an amount double the local per pupil expenditure for 
public school transportation during the last completed school year. 

Sec. 10-280a. Transportation for pupils in nonprofit private 
schools outside school district. Any local or regional board of 
education may provide transportation to a student attending an 
elementary or secondary nonpublic school ••• outside the school 
district ••• provided no grant shall be provided for costs ••• 
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beyond a contiguous school district ••• located within the state of 
Connecticut. 

(2) Connecticut mandated within district nonpublic pupil 

transportation, same transportation services as public; nonpublic pupil 

expenditure cannot amount to twice the public cost. 

Connecticut permitted outside district nonpublic pupil 

transportation, not beyond contiguous school district, within the 

state. 

(3) Equivalent or same services mandated. 

Extended services permitted. 

Delaware 

(1) Delaware mandated the transportation of nonpublic pupils by 

statute: 

Section 2905: The State Board of Education shall make rules and 
regulations concerning the transportation of pupils in nonpublic, 
nonprofit elementary and secondary (high) schools in this State 
Pupils enrolled in nonpublic, nonprofit schools shall only be 
entitled to transportation within the described boundaries •••• 

(2) Delaware mandated within district nonpublic pupil transportation, 

and up to the district boundary line. 

(3) Equivalent or same services mandated. 
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Idaho 

(1) The 1982 survey response from Idaho indicated some confusion on 

the legality of transporting nonpublic school pupils in the state. Th 

authorizing statute in the survey response stated: 

Idaho Code, Ch. 14, 33-1501: ••• the board of trustees of each 
district ••• shall, where practicable, provide transportation for 
the public and private school pupils within the district •••• 

However, the compiler's notes for the statute indicated that "insofar 

as it [the statute] authorizes allocation of funds for the 

transportation of private $Choo! pupils [sic] was held to violate Art. 

9, Sec. 5 of the Constitution in Epeldi v. Engelking, 94 Idaho 390, 48 

P.2d 860 (1971), cert. denied, 406 U.S. 957, 92 S.Ct. 2058, 32 L.Ed. 2d 

343 (1972)." 

Informal guidelines later issued by the Idaho Attorney General on 

December 23, 1982, indicated that the 1971 Epeldi decision prohibited 

the providing of transportation to parochial school chil9ren, possibly 

leaving open the question of whether the provision of transportation to 

private nonsectarian school students would be permitted. However, the 

guidelines also cited transportation cases in other states where court 

decisions had ruled against such transportation, thus shedding doubt on 

its constitutionality. Finally, the guidelines further indicated that 

since Idaho's transportation statute, as applied to the specific issue 

of private nonsectarian pupils, "has not been ruled upon by the Idaho 
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Supreme Court, it is entitled to a presumption of validity " It is 

possible that school districts in Idaho could permit private school 

pupils to ride on public school buses, as this was indicated in the 

same guidelines of the Attorney General. The guidelines stated that "a 

school board might conclude it 'practicable to transport private 

nonsectarian school students to the extent that seats were available on 

buses, routes and stops were not altered, etc •••• it would seem that a 

local board would be justified in considering the economic impact of 

transporting private children in its determination as to the 

practicability •••• " 

(2) Idaho - by local practice, some districts might have been 

transporting private nonsectarian pupils on an established route, seats 

available basis (legal guidelines indicated that Epeldi may not have 

invalidated such transportation). 

(3) Limited services may have existed to permit nonsectarian private 

school transportation, by local practice. 

Illinois 

(1) Illinois mandated the transportation of nonpublic pupils by 

statute: 

School Code, Ch. 122, Sec. 29-4: The school board of any school 
district that provides any school bus ••• for transporting pupils 
to and from the public schools shall afford transportation, without 
cost, for children who attend any school other than a public 
school, who reside at least 1! miles from the school attended, and 
who reside on or along the highway constituting the regular route 
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of such public school bus •••• If a school district is required by 
this Section to afford transportation without cost for any child 
who is not a resident of the district, the school district 
providing such transportation is entitled to reimbursement from 
which the child resides •••• 

(2) Illinois mandated nonpublic pupil transportation for resident 

pupils who lived 1! miles from the private school, along the regular 

public school route to the nonpublic school; if pupil lived less than 

1! miles from private school, nonpublic pupil transportation was 

provided on the same basis as public. 

Illinois permitted separate nonpublic routes, if it was safer, more 

economical and efficient. 

(3) Equivalent or same services mandated. 

Indiana 

(1) Indiana mandated the transportation of nonpublic school pupils. 

The survey response indicated that there was no separate public funding 

authorized for nonpublic pupil transportation in the state, but pupils 

were bused on a seats available basis on already established public 

school routes. 

(2) Indiana mandated within district nonpublic pupil transportation on 

a seats available basis on already established routes on public school 

buses. 

(3) Limited services mandated, on a seats available-established routes 

basis. 
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Iowa 

(1) Iowa mandated the transportation of nonpublic pupils by statute: 

Iowa Code, Ch. 285, Sec. 285.1, Subsection 14: Resident pupils 
attending a nonpublic school located either within or without the 
school district of the pupil's residence shall be entitled to 
transportation on the same basis as provided for resident public 
school pupils ••• and the public school district shall determine 
bus schedules and routes. 

(2) Iowa mandated within and outside district nonpublic pupil 

transportation on the same basis as public school pupils. 

Transportation was provided: on public school buses; by contracting 

with nonpublic schools, contiguous school district, or private parties; 

or by reimbursing parent for providing the transportation. 

(3) Equivalent or same services mandated. 

Extended services mandated on same basis as public. 

Kansas 

(1) Kansas mandated the transportation of nonpublic pupils by statute: 

K.S.A. 72-8306, Subsection (a): ••• pupils residing in such school 
district attending private or parochial schools of elementary or 
high school grades ••• who shall reside on or along the highway or 
street constituting the regular route of a school bus ••• where 
such transportation is provided for pupils attending the public 
schools, shall be entitled to the privilege of ••• transportation 
upon such regular route as arranged for ••• pupils attending public 
schools. 

(b) Whenever any school district shall provide or furnish 
transportation ••• for pupils attending the public schools, it may 
provide or furnish transportation for pupils attending ••• private 
or parochial schools ••• to such extent and upon such conditions as 
the school district shall deem appropriate. The authorization 
contained in this subsection (b) shall be in addition to the 
requirement provided in (a) •••• 
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(2) Kansas mandated within district nonpublic pupil transportation 

along regular routes, under the same terms and conditions imposed upon 

public school pupils. 

Kansas permitted nonpublic pupil transportation "to such extent and 

upon such conditions" as the school district deemed appropriate, in 

addition to the required transportation. 

(3) Equivalent or same services mandated. 

Extended services permitted, to such extent and upon such 

conditions as the school district deemed appropriate. 

Kentucky 

(1) Kentucky permitted the transportation of nonpublic pupils by 

statute: 

K.R.S. 158.115: Each county may furnish transportation from its 
general funds, and not out of any funds or taxes raised or levied 
for educational purposes ••• to supplement the present school bus 
transportation system for the aid and benefit of all pupils ••• 

(2) Kentucky permitted within district nonpublic pupil transportation 

from general funds only, for pupils who did not live within reasonable 

walking distance from school, to supplement the public school 

transportation system. 

(3) Equivalent or same services permitted. 



158 

Louisiana 

(1) Louisiana mandated nonpublic pupil transportation by statute: 

Revised Statute 17:158: Each parish and city school board shall 
provide transportation for any student attending a school of 
suitable grade approved by the State Board ••• if the student 
resides more than one mile from such school and the school is 
within the jurisdictional boundaries of the parish or school board 
•••• If transportation is not provided ••• by reason of 
economically justifiable reasons ••• the Department of Education 
••• shall reimburse the parent ••• at the rate of One Hundred 
Twenty-Five and no/100 dollars per student •••• The provisions of 
this Section shall apply to eligible public and nonpublic school 
students. 

(2) Louisiana mandated within district nonpublic pupil transportation 

if student resided more than one mile from school, or reimbursed 

parents for providing transportation if it was not economically 

feasible. Survey also indicated transportation was provided on a seats 

available, already-established routes basis. 

(3) Equivalent or same services mandated. 

Maryland 

(1) The Legislative process in Maryland which pertained to nonpublic 

school transportation required a specific legislative act in order for 

a county to locally provide such transportation. Ten counties 

reportedly mandated nonpublic pupil transportation (Anne Arundel, 

Baltimore, Cecil, Charles, Frederick, Howard, Montgomery, Prince 

George's, St. Mary's, Talbot), although there were some differences in 
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restrictions or their actual provision of services. Two counties 

permitted transportation to nonpublic pupils (Alleghany, Washington). 

The Bylaw of the Maryland State Department of Education, 13.15.02, 

provided a method to assure that no state funds were expended for 

private or parochial school pupil transportation. Section .02A stated: 

The cost to be excluded for each nonpublic school pupil riding on a 
public school bus is equal to the total allowed for administrative 
costs plus the total allowed for pupil transportation formula costs 
(excluding costs for handicapped pupils being transported) divided 
by the total number of school pupils transported by the local 
school system excluding handicapped pupils (average per-pupil 
cost). [Source of survey information is "Transportation of 
Nonpublic School Pupils in Maryland," an undated report provided by 
the Maryland State Department of Education.] 

(2) Ten Maryland counties mandated within district nonpublic pupil 

transportation. Two Maryland counties permitted within district 

nonpublic pupil transportation. 

(3) Equivalent or same services either mandated or permitted in twelve 

Maryland counties. 

Massachusetts 

(1) Massachusetts mandated the transportation of nonpublic pupils by 

statute: 

G.L.c. 76, Sec. 1, paragraph 2: Pupils who, in the fulfillment of 
the compulsory attendance requirements of this section, attend 
private schools of elementary and high school grades so approved 
shall be entitled to the same rights and privileges as to 
transportation to and from school as are provided by law for pupils 
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of public schools and shall not be denied such transportation 
because their attendance is in a school which is conducted under 
religious auspices ••• nor because pupils of the public schools in 
a particular city or town are not actually receiving such 
transportation. 

(2) Massachusetts mandated within district nonpublic pupil 

transportation only to pupils of compulsory school age and to private 

schools that were closer to or the same distance as the entitled public 

school. 

Massachusetts mandated outside district nonpublic pupil 

transportation if outside district transportation was provided to 

public school pupils, and if the compulsory age requirement and private 

school distance requirements were met. 

Massachusetts permitted within or outside district nonpublic pupil 

transportation to pupils beyond the compulsory age requirement or 

beyond the distance requirement, or even if no public school pupils 

were transported outside the district. 

(3) Equivalent or same services mandated. 

Extended services mandated or permitted, depending on whether age 

and distance criteria were met. 

Michigan 

(1) Michigan mandated the transportation of nonpublic pupils by 

statute: 
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380.1321(1) - Sec. 1321.(1) A board of a school district providing 
transportation for its resident pupils ••• shall provide 
transportation for each resident pupil ••• for whom the school 
district is eligible to receive state school aid for 
transportation. These people shall be attending either the public 
or the nearest state approved nonpublic school in th~ school 
district to which the pupil is eligible to be admitted •••• 

380.1321(2) - Sec. 1321(2) ••• A school district shall not be 
required to transport or pay for the transportation of a resident 
pupil attending a nonpublic school who lives in an area less than 
1} miles from a public school in which public school pupils are not 
transported, except that the school district shall be required to 
transport or pay for the transportation of the resident pupil from 
the public school within the area to the nonpublic school the pupil 
attends. 

380.1322(1) ••• Transportation to public and the nearest state 
approved nonpublic school located within or outside the district 
••• shall be provided under the rules promulgated by the state 
board. 

(2) Michigan mandated within district and outside district 

transportation for nonpublic pupils, provided public school pupils were 

transported. Nonpublic transportation was required under the following 

circumstances: to the nearest eligible nonpublic school; if the pupil 

resided within 1} miles of the eligible public school, the nonpublic 

pupil would be transported from the public school to the attending 

nonpublic school; along regular public school routes and not on days 

public pupils were not transported; if cost of nonpublic transportation 

was excessive, the nonpublic parents was reimbursed at a flat rate per 

mileage limits. 

Michigan permitted outside district transportation for nonpublic 

school pupils, even if public school pupils were not similarly 
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transported. State reimbursement was provided them for within district 

transportation to points from which the nonpublic pupils were 

transported. 

(3) Equivalent services mandated. 

Extended services mandated, if public services were provided. 

Extended services permitted, even if public services were not 

provided. 

Minnesota 

(1) Minnesota mandated the transportation of nonpublic pupils in 

Minnesota Statutes 123.76-123.80: 

123.76: School children attending any schools, complying with 
section 120.10, sub-division 2, are therefore entitled to the same 
rights and privileges relating to transportation. 

123.78 Subdivision 1: The school board of any district which is 
not or hereafter eligible to receive state aid for transportation 
••• shall provide equal transportation within the district for all 
school children to any school when transportation is deemed 
necessary by any board •••• Subdivision la(a) ••• The school board 
of any local district shall provide school bus transportation to 
the district boundary ••• if the transportation is to schools 
maintaining grades or departments not maintained in the district 
•••• (b) The school board of any local district may provide school 
bus transportation to a nonpublic school in another district for 
school children residing in the district ••• whether or not there 
is another nonpublic school within the transporting district, if 
the transportation is to schools maintaining grades or departments 
not maintained in the district •••• If the board transports 
children to a nonpublic school located in another district, the 
nonpublic school shall pay the cost of such transportation provided 
outside the district boundaries. 
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(2) Minnesota mandated within district nonpublic pupil transportation 

and to the district boundary line for pupils attending a private school 

outside the district, with the same rights and privileges for private 

and public school pupils. 

Minnesota permitted outside district nonpublic pupil transportation 

if the school had grades or departments not maintained in the district, 

or if the attendance at such schools was provided for more safely, 

economically, or conveniently. 

(3) Equivalent or same services mandated • 
. 

Extended services permitted at nonpublic expense. 

Nebraska 

(1) Nebraska mandated the transportation of nonpublic pupils by 

statute: 

State of Nebraska School Laws, 1981, Section 79-487: ••• The 
school board or board of education of any public school district 
providing such transportation facilities for children attending 
public schools shall also provide transportation without cost for 
children who attend nonprofit schools •••• Such transportation 
shall be provided for only such children attending nonprofit 
private schools who reside in a district which provides 
transportation to public school students, and such transportation 
shall extend only from some point on the regular public school 
route nearest or most easily accessible to their homes to and from 
a point on the regular public school route nearest or most easily 
accessible to the school or schools attended by such children •••• 
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(2) Nebraska mandated within district nonpublic pupil transportation 

along regular public school routes only at times public school 

transportation was being provided. 

(3) Equivalent or same services mandated. 

New Hampshire 

(1) New Hampshire mandated the transportation of nonpublic pupils by 

statute: 

New Hampshire Rev. Stat. Ann., Section 189:9: Pupils attending 
approved private schools, up to and including the twelfth grade, 
shall be entitled to the same transportation privileges within any 
town or district as are provided for pupils in public schools. 

(2) New Hampshire mandated within district nonpublic pupil 

transportation, with the same transportation privileges as public 

school pupils. 

(3) Equivalent or same services mandated. 

New Jersey 

(1) New Jersey mandated the transportation of nonpublic pupils by 

statute: 

New Jersey Statutes Annotated, 18A: 39-1: When any school distric 
provides any transportation for public school pupils to and from 
school pursuant to this section, transportation shall be supplied 
to school pupils residing in such school district in going to and 
from any remote school other than a public school ••• located 
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within the State not more than 20 miles from the residence provided 
the per pupil cost of the lowest bid received does not exceed [a 
flat amount determined each year] and if such bid shall exceed said 
cost then the parent, guardian ••• shall be eligible to receive 
said amount toward the cost of his transportation •••• 

(2) New Jersey mandated within and outside district transportation to 

nonpublic school pup~ls up to 20 miles from pupil's residence, provided 

the cost did not exceed a flat annual rate, and provided remote public 

pupils were transported. If the cost restriction could not be met, the 

nonpublic school parent was eligible to receive flat reimbursement. 

(3) Extended services mandated. 

New Mexico 

(1) New Mexico permitted the transportation of nonpublic pupils by 

statute: 

Sec. 22-16-7.A: A board of county commissioners may contract with 
a school bus service operator for the transportation of students 
attending schools, other than public schools, within the county 
•••• The contract shall provide for the school bus service 
operator to use the same school bus routes as established for 
students attending public schools in the county. 

(2) New Mexico permitted nonpublic pupil transportation within each 

county on established public school bus routes, from general county 

funds only. Transportation was on a seats available basis, with no 

extra cost to be incurred. 

(3) Equivalent or same services permitted. 
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New York 

(1) New York mandated the transportation of nonpublic pupils by 

statute: 

Education Law, Section 3635, Subsection 1: Sufficient 
transportation facilities ••• shall be provided by the school 
district for all the children residing within the school district 
to and from the school they legally attend ••• up to a distance of 
fifteen miles, the distances in each case being measured by the 
nearest available route from home to school •••• Transportation 
for a lesser distance than two miles in the case of children grade 
kindergarten through eight or three miles in the case of children 
grades nine through twelve and for a greater distance than fifteen 
miles may be provided by the district, and ••• shall be offered 
equally to all children in like circumstances residing in the 
district. The foregoing provisions of this subdivision shall not 
require transportation to be provided for children residing within 
a city school district •••• 

(2) New York mandated nonpublic pupil transportation in noncity schoo 

districts either within or outside the district up to fifteen miles 

from the school legally attended. Transportation was to be offered 

equally to all children in like circumstances. 

New York permitted nonpublic city transportation and within or 

outside district nonpublic pupil transportation for distances less th 

the 2 or 3 mile requirements or over the fifteen mile limit, if 

transportation was offered equally to all children in like 

circumstances. 

(3) Extended services mandated up to 15 miles distance. 

Extended services permitted, beyond 15 miles distance. 
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Ohio 

(1) Ohio mandated the transportation of nonpublic pupils by statute: 

Section 3327.01 R.C.: In all city, exempted village, and local 
school districts where resident pupils in grades kindergarten 
through eight live more than two miles from the school ••• to which 
they are assigned by the board of education or to and from the 
nonpublic school which they attend, the board of education shall 
provide transportation for such pupils to and from such school 
•••• The board may provide transportation for resident school 
pupils in grades nine through twelve to and from the high school to 
which they are assigned ••• or to and from the nonpublic high 
school which they attend •••• 

A board of education shall not be required to transport 
elementary or high school pupils to and from a nonpublic school 
where such transportation would require more than thirty minutes o 
direct travel time as measured by school bus from the collection 
point •••• 

(2) Ohio mandated within and outside district nonpublic pupil 

transportation up to 30 minutes travel time for grades K through 8 for 

pupils more than 2 miles from public school of residence or private 

school of attendance. 

Ohio permitted within and outside district nonpublic pupil 

transportation up to 30 minutes travel time for pupils in grades 9 

through 12 to public high school of residence or nonpublic school of 

attendance. 

(3) Equivalent or same services mandated, only up to 30 minutes trave 

time. 
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Oregon 

(1) Oregon mandated the transportation of nonpublic pupils by statute: 

ORS 332.415 Whenever any district school board lawfully provides 
for transportation for pupils attending public schools, all 
children attending any private or parochial school under the 
compulsory school attendance laws shall, where the private or 
parochial school is along or near the route designated by said 
board, be entitled equally to the same rights, benefits and 
privileges as to transportation provided. 

(2) Oregon mandated nonpublic pupil transportation when public pupil 

transportation was provided and the nonpublic school was along or near 

the designated route. Nonpublic pupils were entitled to the same 

transportation rights, benefits and privileges as public. 

(3) Equivalent or same services mandated. 

Pennsylvania 

(1) Pennsylvania mandated the transportation of nonpublic pupils by 

statute: 

Act 372 of 1972 authorizes: ••• any school district to provide, 
out of district funds, for the free transportation of any resident 
pupil to and from the public or nonpublic, nonprofit kindergarten, 
elementary school or secondary school in which the pupil is 
lawfully enrolled provided that such school is located within the 
school district boundaries or not more than 10 miles outside the 
district boundaries by the nearest public highway • 

••• the route established for transportation to and from such 
school by the responsible school district need not conform to the 
shortest route •••• 

The Act mandates that when provisions are made by a board of 
school directors for free transportation of public school pupils to 
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and from school, identical provision shall be made for the free 
transportation of pupils to and from the nonpublic, nonprofit 
school ••• on such dates and periods that the nonpublic school is 
in regular session ••• but must be so arranged to provide similar 
conditions as to distance, shelters and hazardous areas as is 
provided for resident pupils ••• from the public schools. 

(2) Pennsylvania mandated within and outside district nonpublic pupil 

transportation up to 10 miles outside school district boundaries 

following nonpublic school's calendar. Identical provision for public 

and private school pupils was to be arranged for distance, shelters, 

and hazardous areas. 

(3) Extended services mandated. 

Rhode Island 

(1) Rhode Island mandated the transportation of nonpublic pupils by 

statute: 

General Laws of Rhode Island, Ch. 21, Section 16-21-1: The school 
committee of any town shall provide suitable transportation to and 
from school for pupils attending public and private schools of 
elementary and high school grades, except such private schools as 
are operated for profit •••• 
Ch. 21.1: Transportation of School Pupils Beyond City and Town 
Limits. Section 16-21.1-1: ••• creates a state plan for the 
busing of pupils beyond city or town limits ••• to attend a public 
school ••• outside of the city or town which provides a program or 
curriculum not available ••• to afford bus transportation to pupils 
who attend non-public non-profit schools which are consolidated, 
regionalized or otherwise established to serve residents of a 
specific area within the state, and who may be counted for purposes 
of reimbursement to cities and towns under the state aid formula 

Section 16.21.1-2: There are hereby established school bus 
districts within the state to provide bus transportation for pupils 
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••• who attend public schools ••• and non-public non-profit schools 
which are consolidated~ regionalized •••• A.pupil attending a 
school, including a public school ••• or a non-public non-profit 
school kindergarten through grade twelve ••• shall be provided with 
bus transportation to the school or facility which the pupil 
attends, within the region in which the pupil resides, by the 
school committee of the city or town within which the pupil 
resides. 

Section 16-21.1-3: Variance to require a city or town to provide 
bus transportation to a pupil who attends a school ••• outside the 
region in which the pupil resides shall be granted by the 
commissioner of education if he finds that there is no similar 
school within the region ••• and that the school building which the 
pupil attends is within fifteen (15) miles of the city or town of 
which the pupil is a resident. (Enacted by P.L. 1977, ch. 149, 
section 1) 

(2) Rhode Island mandated the transportation of nonpublic pupils 

within a city, town, or transportation district (established by state 

law), to schools which offered otherwise unavailable programs or 

curriculum. 

Rhode Island permitted the transportation of nonpublic pupils 

outside the transportation region up to fifteen miles from the city or 

town of residence, if a variance was obtained from the commissioner of 

education for a school offering an otherwise unavailable program or 

curriculum. 

(3) Equivalent or same services mandated within district or 

transportation region. 

Extended services permitted outside transportation region. 
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South Dakota 

(1) The survey response from South Dakota indicated that, "There is no 

statutory authorization in this state to provide for public funding to 

transport private school pupils." However, a local school district 

could be reimbursed by the state for part of the cost of transporting 

nonpublic pupils. In a September 10, 1971 opinion, the South Dakota 

Attorney General indicated that state law, SDCL 13-31-2.6: II merely 

provides that such costs [of local discretionary nonpublic pupil 

transportation] when provided can be included in the formula for 

reimbursement as part of the state aid for school transportation. When 

asked to give an opinion on the constitutionality of this statute, the 

Attorney General stated that" ••• it is the function of the courts and 

not the Attorney General to declare that a legislative enactment is 

unconstitutional ••• it is my opinion that until such times as our 

courts determine that ••• [it] is unconstitutional, said statute shoula 

be regarded as constitutional." The statute under question in the 

Attorney General's opinion in 1971 was SDCL 13-31-2.6, which provided: 

Resident school pupils for the purposes of sections 13-31-2.1 to 
13-31-2.5, inclusive, shall include pupils in public and nonpublic 
elementary or secondary schools at which their attendance satisfies 
the compulsory education laws of this state. 

Part of the referenced statute, SDCL 13-31-2.1, provided that the 

department of public instruction compute the transportation support for 

school districts" ••• for resident school children enrolled in 
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schools from their place of residence to school and return and between 

attendance centers within the district on regularly established public 

school bus routes as determined by the school board." 

(2) South Dakota permitted within district nonpublic pupil 

transportation on regularly established public school bus routes as 

determined by the school board. 

(3) Equivalent or same services permitted. 

Washington 

(1) Washington permitted parent-reimbursed transportation of nonpubli 

pupils by statute: 

RCW 28.24.065: Every school district board of directors may 
authorize children attending a private school ••• to ride a school 
bus or other student transportation vehicle to and from school so 
long as the following conditions are met: 

(1) The board of directors shall not be required to alter those 
bus routes or stops established for transporting public schoo 
students; 

(2) Private school students shall be allowed to ride on a seats 
available basis only; and 

(3) The board of directors shall charge an amount sufficient to 
reimburse the district for the actual per seat cost of 
providing such transportation. (1981, Chapter 307, Section 1) 

(2) Washington permitted within district nonpublic pupil 

transportation on unaltered, already established routes on a seats-

available basis only, as long as the school district was reimbursed fo 

the actual per seat cost of the transportation provision. 

(3) Restricted services permitted. 
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West Virginia 

(1) West Virginia mandated the provision of public financial 

assistance for the transportation of nonpublic school pupils by 

statute: 

West Virginia Code, Section 18-5-13, Subsection (6a): The [local] 
boards subject to the provisions of this chapter and the rules and 
regulations of the state board, shall have authority: "To provide 
at public expense adequate means of transportation, including 
transportation across county lines, for all children of school age 
who live more than two miles distance from school by the nearest 
available road •••• " and "To enter into agreements with one anothe 
to provide on a cooperative basis, adequate means of transportatio 
across county lines for children of school age •••• " 

(2) West Virginia mandated nonpublic pupil transportation, including 

across county lines, if public school pupils were provided 

transportation. 

(3) Extended services mandated • 

. Wisconsin 

(~) Wisconsin mandated the transportation of nonpublic pupils by 

statute: 

School Finance, Section 121.54, Subsection (1): Where an annual or 
special meeting of a common school district or a union high school 
district, or the school board of a city school district or unified 
school district determines to provide transportation for such 
pupils, state aid shall be paid in accordance with §121.58 and 
there shall be reasonable uniformity in the transportation 
furnished such pupils whether they attend public or private 
schools. This subsection does not apply to pupils who reside in a 
city ••• with a population exceeding 40,000 •••• Subsection 
(2)(b)l: ••• the school board of each district operating high 
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school grades shall provide transportation to and from the school 
he attends for each pupil residing in the school district who 
attends any elementary grade, including kindergarten, or high 
school grade at a private school located 2 miles or more from his 
residence, if such private school is a school within whose 
attendance area the pupil resides and is situated within the school 
district or not more than 5 miles beyond the boundaries of the 
school district measured along the usually traveled route. 
Subsection (3)(c): ••• there shall be reasonable uniformity in the 
minimum distance that pupils attending public and private schools 
will be transported. 

(2) Wisconsin mandated the transportation of nonpublic pupils within 

and outside the school district, not more than 5 miles beyond district 

boundaries if the private school was within the attendance area in 

which the nonpublic pupil resided. There had to be reasonable 

uniformity between public and private pupil transportation. 

(3) Extended services mandated. 

Wyoming 

(1) There was no authorizing statute for providing publicly-funded 

nonpublic pupil transportation in Wyoming. However, the survey 

response indicated that: 

The State Board of Education has suggested ••• that local boards of 
education develop their own operational policies on the matter. AE 
a result, we are aware of several situations where non-public 
school students are permitted use of public school transportation 
facilities when it can be demonstrated that such use does not 
result in any additional cost to the public schools. 

The State of Wyoming provides neither direct financial aid nor 
reimbursement of costs for the transportation of private school 
pupils •••• Given the strong constitutional language ••• and the 
equally strong requirement for separation of church and state, it 
would not be possible to appropriate public funds for such benefit. 
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(2) Wyoming permitted nonpublic pupil transportation as a local 

operational policy within the school district, on public school buses 

when no additional cost could be demonstrated. 

(3) Equivalent or same services permitted. 

Comparison of Public and Nonpublic Transportation Services 

Table 4.2 presents in tabular format a partial summary of survey 

information compiled in the previous section on the legal status and 

classification of nonpublic pupil transportation within each of the 

identified thirty provider states. The table compares publicly-funded 

transportation services for nonpublic pupils in each provider state to 

those transportation services which were provided to public pupils 

within the state. Nonpublic pupil transportation services in each 

provider state have been categorized as either: 1) restricted; 2) 

limited; 3) equivalent or the same; or 4) extended (See Appendix G for 

Glossary of Terms). 

The information in Table 4.2 also indicates whether the particular 

category of nonpublic transportation service in each state was mandated 

by state law, or permitted by state law, state regulations, or local 

practice. Contained in the footnote section with the table are any 

restrictions or requirements that denoted the extent of nonpublic pupil 

transportation provided in each of the thirty states through public 

funding. 
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Table 4.2 

Comparison of Nonpublic Pupil Transportation Services 
To Public Pupil Transportation Services 

Within Provider States 

Provider State 
NonEublic PuEil TransEortation Services 

Restricted Limited Equivalent or Extended 
Services Services{a) Same Services Services 

Alaska Mandates 
Arizona Permits Permits(b) 
California Permits 
Connecticut Mandates Permits 
Delaware Mandates(c) 
Idaho Permits(d) 
Illinois Mandates 
Indiana Mandates 
Iowa Mandates Mandates(e) 
Kansas Mandates 

Permits(£) 
Kentucky Permits(g) 
Louisiana Mandates(h) 
Maryland Mari.dates (i) 

Permits (i) 
Massachusetts Mandates(j) Mandates(k) 

Permits(!) 
Michigan Mandates Mandates(m) 

Permits(n) 
Minnesota Mandates(c) Permits(o) 
Nebraska Mandates 
New Hampshire Mandates 
New Jersey Mandates(p) 
New Mexico Permits(g) 
New York Mandates(q) 

Permits(r) 
Ohio Mandates(s) 
Oregon Mandates 
Pennsylvania Mandates(t) 
Rhode Island Mandates(u) Permits(v) 
South Dakota Permits 
Washington Permits(w) 
West Virginia Mandates(x) 
Wisconsin Mandates(y) 
Wyoming Permits(z) 

(See next page for footnotes.) 
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Table 4.2 - Footnotes 

(a) Provided on a seats available-established routes basis. 

(b) Outside district, county or state. 

(c) Included transportation to school district boundary. 

(d) Survey indicated local practice may have existed in some school 
districts to transport nonsectarian private school pupils, although 
legality may be questionable. 

(e) On "same basis" as provided public school pupils; Benton (1976) 
ruled out cross-district busing that was an option available only to 
nonpublic pupils. 

(f) Nonpublic transportation permitted "to such extent and upon such 
conditions as the school district shall deem appropriate." 

(g) Out of general county. funds only. 

(h) Second survey indicated a seats available, established routes 
basis. 

(i) No state funds expended. Actual provision of nonpublic 
transportation varied within the twelve counties, at their own local 
expense, although most provided transportation on established routes. 
Ten counties mandated nonpublic transportation, while two counties 
permitted such transportation. 

(j) Only to nonpublic pupils who met age and distance requirements. 

(k) Only if public schools pupils were transported outside, and if age 
and distance requirements were met. 

(1) Even if age and distance requirements were not met, at local 
expense. 

(m) If public pupils were transported outside the district. 

(n) Even if public pupils were not transported outside the district. 

(o) If private school had grades or departments not maintained in the 
district, at nonpublic school expense. 

(p) Up to 20 miles from nonpublic pupil residence, within annually set 
cost restriction. 

(q) Up to 15 miles from nonpublic pupil residence. 
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Table 4.2 - Footnotes (continued) 

(r) Beyond 15 mile limit if offered to all children in like 
circumstances. 

(s) Only up to 30 minutes travel time required. 

(t) Not more than 10 miles from school district boundaries, for public 
and private school pupils. 

(u) Within city, town, or established transportation district, to 
schools offering unavailable curriculum or programs. 

(v) Outside transportation region, up to 15 miles from city or town •. 

(w) District was not required to alter established routes or stops; 
parent reimbursed district for total cost. 

(x) Transportation across county lines authorized. 

(y) Not more than 5 miles beyond district boundaries if private school 
was within attendance area of nonpublic pupil. 

(z) No state aid; state board of education allowed local operational 
policy where no additional cost was demonstrated. 
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The following section contains the legal data presented in Table 

Restricted Services for Nonpublic Pupils 

1. Only one provider state permitted restricted transportation 

services to nonpublic school pupils: 

Washington - required reimbursement by the nonpublic parent 

for the total cost of the transportation 

Limited Services for Nonpublic Pupils 

1. Three provider states permitted limited transportation 

services to nonpublic school pupils: 

Idaho - permitted the local practice of transporting 

nonsectarian pupils 

New Mexico - permitted funding through non-school, general 

county funds only 

Wyoming - allowed no state aid, nonpublic transportation 

was a local policy option demonstrating no 

additional costs 

2. One provider state (Indiana) mandated limited transportation 

services to nonpublic school pupils. 

Equivalent or Same Services for Nonpublic Pupils 

1. Three provider states permitted equivalent or same 

transportation services to nonpublic school pupils: 

California Kentucky South Dakota 

2. Nine provider states mandated equivalent or same 

transportation services to nonpublic school pupils on a 

statewide basis: 
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Delaware 
Illinois 
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Kansas 
Louisiana 
Nebraska 

New Hampshire 
Ohio 
Oregon 

3. One provider state (Maryland) authorized equivalent or same 

transportation services to nonpublic pupils only on an 

individual county-wide basis, as provided by law. 

Extended Services for Nonpublic Pupils 

1. No state authorized extended transportation services strictly 

on a permissive basis to nonpublic school pupils. 

2. Four provider states mandated extended transportation services 

to nonpublic school pupils: 

New Jersey Pennsylvania West Virginia Wisconsin 

3. One provider state (New York) mandated extended transportation 

services up to a specified distance, and then permitted 

extended transportation beyond that distance if it was offered 

to all children in like circumstances. 

Combination of Both Equivalent/Same and Extended Services for 

Nonpublic Pupils 

Eight states authorized a combination of both equivalent or 

same transportation services and extended transportation services 

to nonpublic school pupils either on a permissive or mandatory 

basis. Within the combination of equivalent/same or extended 

services offered by these states, there were four categories: 

1. One provider state (Arizona) offered publicly-funded 

transportation to private school pupils only on a permissive 
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basis, but the services could be the same or equivalent, or 

extended beyond the district, county, or state. 

2. Three provider states mandated the same or equivalent 

transportation to nonpublic pupils, while also permitting 

extended services: 

Connecticut 

Minnesota - permitted extended transportation if the 

private school had grades or departments not 

maintained in the district. 

Rhode Island - mandated the same or equivalent transportation 

within the city, town, or the established 

transportation district, to private schools 

which offered unavailable curriculum or 

programs. Extended transportation was then 

permitted by variance outside the city or town 

up to fifteen miles in distance. 

3. One provider state (Iowa) mandated the same or equivalent 

transportation services to nonpublic pupils and additionally 

mandated extended transportation on the same basis as that 

provided public school pupils (See Ams. United v. Benton, 413 

F. Supp. 955, 1976). 

4. Two provider states authorized an array of transportation 

services to their nonpublic school pupils: 
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(a) Massachusetts mandated the~ transportation to 

nonpublic pupils as public school pupils if certain age 

and distance requirements were met. However, the state 

mandated extended nonpublic transportation only if public 

pupils were transported outside the district, but then 

permitted extended services at local expense even if age 

and distance requirements were not met. 

(b) Michigan mandated the same or equivalent transportation 

to nonpublic pupils, and also extended transportation to 

such pupils if public school pupils were transported 

outside school district boundaries. However, extended 

transportation was permitted even if public pupils were 

not provided outside district transportation. 

Legal Status of Within and Outside District Transportation 

Table 4.3 summarizes the individual state survey information on the 

legal status of providing within and outside district transportation to 

public and nonpublic pupils within the thirty provider states. The 

table indicates whether publicly-funded transportation in each state 

was mandated or permitted either within the local school district or 

both within and outside district boundaries. The restrictions for age, 

distance, routes, and seat availability for nonpublic pupils are listed 

individually for each provider state. 

The information in Table 4.3 from the legal survey shows that 

sixteen states authorized only within district transportation to both 

their public and nonpublic school pupils. Of these sixteen states, 



?rovider 
Stace 

.Has.ca 

.\rizona 

Caliiorn1a 

Connecticut 

Delaware 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

~!ary land 
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Table 4.J 

Legal Status of \.'ithin and Outside District Transportation 
Provision in ?rov1der States co ?ublic and ~on!)ublic .School Pupils 

?•.1blic and Nonpublic 
Sc!iool ~uoils 

·,,1cn1n J1scr1c: 
'!'ransporcat1on 

'1 ( alon~ some routes) 

P ( same routes of travel, 
seats available basis) 

~ ( to district boundary) 

P ( routes not to be altered 
seats available basis. 
nonseccar1an pupils) 

~ (already established routes. 
seats available basis) 

~ ( along re~ular routes) 
P ( to such '!!Xtent deel'lled 

appropriate by school 
district) 

P ( supplements public school 
transportation system) 

:-1 (established routes, seats 
available basis) 

:-1 (by ten counties) 
P (by tvo counties for 

nonpublic) 

·,.·i:hin ana Oucs1ae 
Jistr1ct 

'.r3nsoortation 

? (outside district, 
county, or state. 
on a seats ava1la ble 
basis) 

~ (on same basis as 
public pupils) 

:fonoubL:.c 
Scho~l ?up1ls 

)n l ·, 
:.~·1ch1n and t~ucs1ae 

)istrict 
-:"n.nsoor':~t :~n 

:'1 (within district) 
P (outside district, 

within state) 

:-1 (along regular 
routes, although 
separate routes 
perc:c.tted) 

~!assachusetts ~ (if •!e and 
distance require-
ments are met, and 
public pupils are 
transported out-
side district) 

P (oucs1de discrtct 
even 1! age and 
distance require-
ments are nae '.net 
or if public 
pupils are not 
transported out-
side district) 

:·!ich1gan 

:'!innesoca 

.':eora.sKa >I 1: .3lon~ regular 
;iublic scr.ool 
:'~Ut'!!S) 

~ (within district. 
along regular 
routes) 

:-1 (outside district, 
ii public pu1;nls 
are transport ea) 

;-t (w'lthin district. 
to Hstrict line) 

? (outside district) 

? (outside dis-
i::n.c: ev"n 1i 
;>ublic ;:,up1l~ are 
:iot t:ransport ed) 

.'.'CTE: 'h!" ~ne1ic3tes i:~at -=~e =:ransportat:.on rov1sion c:.tea :.s :~andateci 1.n ;;~e :,articular .Hate, 
''? 11 1.:ia1.c.Jtes t:"tat ::-:e :ransportat:.on rov1s:..on -::.ted ;.;; ;:er::a::ed :.:-1 '::ie 9art1c:.ilar s:ate, 

1.:1a1c.Jtes ~:?~al 3catas ,Ji Jutsice istr:.ct :r3ns;;,arcac:.:;in ?rov1s1.on for ?Ublic scnaol ?up1l3 :1ot 
1va1.:aole in sur•.-ey :.nior~acfon. 



?:-:,vider 
State 

'.lew :iampsh1re 

Xew ..:ersey 

~:e"" '.le:u.co 

~ew fork 

Ohio 

?ennsylvan1a 

:lhode rsland 

South Dakota 

·,,,·ashing tan 

,,.,-est Virginia 

\,isconsin 
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7able 4. 3 (continued) 

Public and '.lonpublic 
School ?uotls 

~-iittnn District 
Transportation 

:t ( same ;,r1 v1le-ges 
as ;,ublic pupils, 
on established routes) 

? (within county, on 
established routes, 
seats available basis) 

)I ( along designated 
routes) 

P ( on established routes) 

? ( established routes, 
seats available basis) 

P ( as local policy, 
on .,ublic school buses) 

·,,lithin and Outside 
District 

Transoortation 

:-1 ( in nonci ty 
districts, up to 
15 miles in 
distance) 

P ( beyond 15 miles 
in distance) 

:-1 (grades K-8) 
P (grades 9-12) 

(up to 30 au.nutes 
travel time required 
for nonpublic) 

:-1 ( not more than 10 
ai:iles outside dist-
rict even if dist-
rict opts not to 
transport public 
outside district) 

~ (vithin city, town 
or transportation 
district) 

P (outside transpor-
tation, up to 15 
aci.les from city or 
town) 

:-1 ( include• across 
county lines. on 
established routes) 

:;on public 
School ?upils 

r:'nl ·, 
·.dctun ana Oucs1.ae 

Jistr1ct 
:r~nsoortation 

:·1 (uo co 20 :niles 
fr;m nonpublic 
pupil r'!sicience) 

~ (not :nore than 
3 miles beyond 
distr1.ct boundary, 
within private 
school attendance 
area) 
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seven states (California, Idaho, Kentucky, New Mexico, South Dakota, 

Washington, and Wyoming) authorized within district transportation by 

permissive state law or state regulations. Eight other states (Alaska, 

Delaware, Indiana, Kansas, Louisiana, Nebraska, New Hampshire, and 

Oregon) statutorily provided for mandatory school transportation within 

school district boundaries. One state (Maryland) did not authorize 

nonpublic pupil transportation statewide. By state law, certain 

individual counties authorized such transportation, and of these, ten 

counties in Maryland were mandatory while two counties were permissive. 

Eight provider states in the survey were found to authorize within 

and outside district transportation to both their public and nonpublic 

school pupils. One state's.transportation authority (Arizona) was 

permissive, while three other states (Iowa, Pennsylvania, and West 

Virginia) provided mandatory within and outside district 

transportation. Iowa mandated nonpublic transportation service on the 

same basis as public, while Pennsylvania authorized the practice of 

transporting private school pupils outside the school district even 

when public pupils in the district were not. West Virginia authorized 

school transportation across county lines. 

Of the eight states identified as providing public and nonpublic 

transportation both within and outside school districts, four of the 

states (Minnesota, New York, Ohio, and Rhode Island) had combined 

mandatory-permissive statutes. Minnesota and Rhode Island mandated 

within district transportation and also permitted outside district 

transportation services. Rhode Island developed school bus 
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districts to facilitate transportation to regionalized public and 

nonpublic schools within the state. While New York mandated non-city 

school transportation up to fifteen miles in distance, the state also 

permitted local option by school districts to go beyond that limit. 

Ohio mandated school transportation for pupils in kindergarten through 

the eighth grades and permitted the transportation of ninth through 

twelfth grade pupils. Nonpublic pupils in Ohio were authorized to 

receive transportation for distances up to thirty minutes travel time. 

Data in Table 4.3 also show that in four states (Connecticut, 

Illinois, New Jersey, and Wisconsin), the information provided by the 

states involved only the authorization of nonpublic pupil 

transportation. All four states were shown to provide both within and 

outside district transportation to nonpublic pupils. 

The survey information on the four states' provision of nonpublic 

transportation indicated that Connecticut had a combined mandatory-

permissive statute. Within district transportation to private schools 

was mandated in the state, while similar transportation to schools 

across district boundaries was permitted. Illinois reported that 

within and outside district transportation was mandated to nonpublic 

pupils along regular routes, but separate routes were permitted. New 

Jersey mandated both within and outside district transportation, but 

limited the distance to not more than five miles beyond school district 

boundaries within specified school attendance areas. 

Two states in the survey (Massachusetts and Michigap) were found to 

mandate both within and outside district transportation for their 
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public and nonpublic school pupils. Massachusetts set certain age and 

distance requirements in order for nonpublic pupils to be transported 

similarly to public pupils. Michigan required that nonpublic within-

district transportation be along regular routes. Outside district 

transportation for private school pupils was required only if public 

school pupils were transported between districts. Additionally, 

nonpublic pupil transportation outside the district was permitted by 

local option in both states even when public school pupils were not 

transported across district boundaries. 

Information in Table 4.3 also indicates that sixteen of the 

provider states authorized the provision of nonpublic pupil 

transportation on either an "established routes" basis or on an 

"established routes, seats available only" basis. Nine states (Alaska, 

Illinois, Kansas, Michigan, Nebraska, New Hampshire, Oregon, South 

Dakota, and West Virginia) offered transportation to private schools on 

an "established routes" basis. Eight of the states mandated the 

provision of such transportation by local school districts, while only 

South Dakota statutorily provided nonpublic transportation services on 

a permissive basis. Seven other states (Arizona, California, Idaho, 

Indiana, Louisiana, New Mexico, and Washington) allowed the 

transporting of private school pupils only on an "established routes, 

seats available" basis. Only Indiana and Louisiana mandated the 

provision of nonpublic pupil transportation within their state, while 

the other five states authorized such transportation on a local option, 

permissive basis. 
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Data on Financial Costs of Nonpublic Pupil 

Transportation in Provider States 

A second survey for the study (See Appendices D and E) was mailed 

on June 17, 1983, to the school transportation directors of each of the 

thirty provider states identified earlier in the initial legal survey. 

The purpose of the second survey was to determine the individual state 

costs of providing transportation services to nonpublic pupils in the 

United States. The following information was requested on the 

provision of such transportation services to regular day public and 

nonpublic school pupils within each provider state for the 1981-1982 

school year: 

1) the number of public and nonpublic pupils transported; 

2) the source of funding for nonpublic pupil transportation 

within the state; 

3) the total state and local school transportation expenditures 

for public and nonpublic pupils; and 

· 4) the method of state reimbursement for the provision of 

nonpublic pupil transportation in the state. 

A cut-off date of July 11, 1983 was established for receipt by mail of 

all school transportation data requested in the survey from the thirty 

provider states. Any provider state not responding by that date was 

contacted by mail a second time in an attempt to obtain the requested 

data (See Appendix F). By October, 1983, twenty-eight out of thirty 

provider states had returned the financial survey for the study. 
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Results of the survey were then organized in tabular form to present 

the data. 

Sources of Public Funding for Nonpublic Pupil Transportation 

Data in Table 4.4 illustrate the sources of public funding for 

nonpublic pupil transportation for each of the responding provider 

states during the 1981-1982 school year. Survey results show that: 

1. Three states (Alaska, Iowa, and Louisiana) provided full state 

funding for nonpublic pupil transportation. 

2. Seven states (Connecticut, Delaware, Massachusetts, Minnesota, 

New York, Ohio, and Rhode Island) had partial state funding 

for nonpublic pupil transportation. 

3. Nine states (Idaho, Indiana, Kansas, Kentucky, Maryland, 

Nebraska, New Mexico, Washington, and Wyoming) reported no 

state funding for private school transportation. 

4. Two states (New Hampshire and New Mexico) responded that 

nonpublic pupil transportation was funded solely by the local 

education agency. 

5. Ten states (Alaska, Michigan, Minnesota, Nebraska, New Jersey, 

New York, Ohio, Oregon, South Dakota, and West Virginia) 

indicated that the state reimbursement to the local education 

agency for the transportation of nonpublic pupils was not 

distinguishable from the state reimbursement for the 

transportation of public school pupils. 



Provtder 
State 

Uaska 

Ari:ona 

California 

Connecticut 

Delaware 

Idaho 

Illinois 

Indiana 

Iowa 

l:ansas 

Kentucky 

Louisiana 

~aryland 

~tassachusetts 

~ichigan 

:iinnesota 

~ebraska 

New Hampshire 

~ev Jersey 

!i'ev .'!ex1co 

Yev York 

Chio 

Oregon 

Pennsylvania 

Rhode Island 

South Oakoca 

'.iashington 

•..:est Virginia 

'.oiisconsin 

•..:yoming 
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Table 4.4 

Source of Public Funding for ~onpublic Pupil ':"ransportation 
in Provider Scates. 1981-1982 School '/ear 

Full State 
Funcb.ng 

Partial Seate 
Funding 

I 

I 

No response to su"ey 

I 

I 

X 

X 

I 

X 

~o response to survey 

X 

~o Stace 
Funding 

I 

X 

X 

I 

I 

X 

I 

I 

·All Local 
Ed •. \gency 
Funding 

I 

I 

State Rei:Dbursement 
for ?ublic and ~on-
public ?u p1ls ~ot 
01.stingUishable 

I 

I 

I 

I 

I 

X 

X 

I 

Local Funding 
for Public and 
~onpublic 
Pupils ~ot 
Oistin uishable 

I 

Xon-5chool 
Goverr.men-
tal Aisency 
Fundin!J 

I-By County 

I 

I 

I 

I 

I 

I 

Fiscal 
Court 

I-By County 
Comm1s-
sioners or 
Council 

I-By County 
~neral 
Funds 



Prov1.der 
Stace 

Alaska 

Arizona 

C.ili!orn1a 

Connecticut 

Delaware 

!daho 

Illinois 

Indiana 

Iowa 

Unsas 

Kentucky 

Louisiana 

. . \!aryland 

:-!assachusetts 

~:ich1.gan 

:iir.nesota 
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!able 4.4 (continued) 

~ .Separate Public Fundin,. 
~onpuolic pupils transported: 
l) ~-on already established 

public school routes 
:) S-on a seats available basis 
3) C-usin~ other cr1.ter1a 

s. 
0-rt LEA ~ill benefit ~y crans-

port1.n1J nonpublic ;,up1ls. 

s 

s 

X R 

X R 
s 
0 - when LEA opts to provide 

transportation, state law 
mandates 1c for all pupils • 

X O - ~onpuDlic transportat1on 
to be identical to public, 
~ven if additional vehicles 
!DUSt be purchased. 

Other f'unding 

:C - Parent reimburse-
ment allowed when 
public school 
cransportat1on not 
available. 

,ew ~amcsnire :c R 

~:ew .:ersey 

~;ev ::e:nco - Scat~ does not 
;,rov1de funa1n1 
for :,onpublic pupils. 

Additional Informac1.on: 

Statute . oandates 
established routes. 

.cransportat1on on 

Statute peri:nts transportac1cin on 
established routes, seats 1va1lable 
basis. 

Per pupil a.mount provided by state for 
nonpublic pupil transportation. ~:o 
local funds used. 

Transportation co sectarian schools 
forbidden by Epeldi (1971). !.e~al 
guidance - by state Atcorner G.!neral 
(12/82) suggests nonsectarian trans-
portation :night be permitted on an 
established route, seats available 
basis, where pracc1cable. 

Statute mandates transportation on 
established routes, ?Jue also permits 
separate routes. 

Statute mandates transportation on 
established routes. seats available 
basis. 

Statute :nandaces transportation on 
established routes. 

Statute :iandates cransportac1on on 
established. routes. 

Statute 11andates transporcac1on on 
est3blisned routes. 

Seate a1.d for approved cr3nsportat:.on is 
c;o: of c:ie adjusted cost oi the route. 

~:o data IJft nonpublic trans. is :-equ1red 
:o :>e ic.ept ~Y i::ie nate on ::sts, 
fundin1, or :,w:iber ?t ?u;:,1ls transoorted 
Statute ;>erm1cs trans. Jn ~scao.i.1snea. 
routes.• 

·•O:Onsc:.:ut1ona.iic7 c:.· ::-,e H3t·.Jt! :.~ 
·..naer ~uest.:.on. 3.lt!'lou~n :.: ~as :1.ot Jeeri 
tested ~:, court. 



Provider 
Stace. 

Oregon 

Pennsy l van1a 

Rhode Island 

2!2 Separate Public Funding. 
~onpublic pupils transported: 
1) i!-on already established 

public school routes 
2) S-on a seats available basis 
J) 0-using ocher criteria 

X R 

South Dakota-X 0-6y local option. 

'•ash1ngton X R 
s 
0 - Student ,iust pay 100% 

of cost. 

~iesc Virginia-:( R 
0 

~isconsin 

'.iyoming 

~onpublic transportation 
co be equivalent to 
public. 
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Table 4.4 (continued) 

Other Funding 

I - Nonpublic and public 
school transportation 
expenditures reimbursed 
together under state 
percentage equalizing 
formula. 

Additional :nformation: 

Statute 111andates 
established routes. 

transportation on 

Statute permits transportation on 
established routes. 

Statute permit.s transportation on an 
established route, seats available basis 
vith total student reimburse~ent. 

~onpublic and public transportation 
data not "broken out statistically'' in 
transportation office. 

Transportation coses are included in 
school operational costs and ~ecome 
part of state aid formula. 

The state does not appropriate funds for 
nonpublic transportation. However, 
state board suggests LEA' s develop own 
operational policies. Several districts 
do transpon without additional cost. 
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6. Eight states (Kansas, Nebraska, New Hampshire, Ohio, Oregon, 

South Dakota, West Virginia, and Wisconsin) reported that 

local transportation funds for nonpublic pupils in the state 

were not distinguishable from local transportation funds for 

public pupils. 

7. Three states (Kentucky, Maryland, and New Mexico) provided 

nonpublic pupil transportation through non-school governmental 

agency funding. Kentucky funded such transportation through 

the county fiscal court, while Maryland used funds from the 

county commissioners or council. New Mexico allowed only 

general county funds to be used for private school 

transportation. 

8. Twelve states indicated that no separate public funding was 

provided for nonpublic pupil transportation. Four of these 

states (California, Indiana, Louisiana, and Washington) 

provided transportation to private school pupils on a 

seats-available, established-routes only basis. Five of the 

states (Kansas, Nebraska, New Hampshire, Oregon, and West 

Virginia) provided the transportation on already-established 

public school routes, while Arizona used a seats-available 

basis for transporting nonpublic pupils. Michigan required 

that nonpublic pupil transportation be identical to that 

provided for public pupils, even if additional vehicles had to 

be purchased. South Dakota permitted private school 

transportation on a local school district option basis. 
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Legal authority to provide statewide nonpublic pupil 

transportation on either an established routes basis or on a 

seats-available, established routes only basis was indicated 

in the "Comments" section of Table 4.4. Eleven states 

(Alaska, California, Illinois, Indiana, Kansas, Michigan, 

Nebraska, New Mexico, Nebraska, Oregon, South Dakota) legally 

limited nonpublic transportation services on this basis by 

state statute. Idaho suggested that a seats available, 

established routes basis for nonpublic pupil transportation be 

permitted according to informal guidelines issued by the state 

attorney general's office. Three additional states (Arizona, 

Louisiana, West Virginia) responded that an established routes 

or seats-available, established routes basis existed in their 

states for nonpublic transportation, but no statutory 

authority was indicated limiting transportation services to 

that basis. 

Public Expenditures for Public and Nonpublic Pupil Transportation 

Information in Table 4.5 depicts a breakdown of the number of 

public and nonpublic pupils transported at public expense by each of 

the provider states during the 1981-1982 school year. Cost figures for 

state, local, and total public expenditures for public, nonpublic and 

combined public-nonpublic pupil transportation services are also 

reported in the table. 



Tnhl• ~.5 

Puhllc nnd Nonpublic Sroool Purllo Tranororte.t at Public brenoe In Provider Statu, 1981-82 Srhonl h•r 

Puhllc School Nnnsmbllc 5u1te Tr11n'!I. Expendlturf? L<'cal Tr"""· Expenditure Stnte , t.ncA1 Trnn11. 
Purlh1 School ! ln ml 11 lon•) 

Provider Tr:1n'IJ•orted ruplh Puhllc Nonpublic 
at ruhllc Tr.11n~rorted School School 

Stnte F.xpf'n!'le •t Public Puplb Puplh 
Expense 

Ala•h 35,897 759 18. 2 O.J 
(eot.) (eot.) 

Arl7.nn:1 IR0,0~9 NA NA NA 

CAI l f ornta" 868,000 NII 229.0 NII 

Connect lcu t 340,359 J8,40 20.5 2.7 

Dfl'lavnre 85,959 17,240 20.4 2.4 

ldnho 120,200 0 18. 7 -
llllnolR 758,752 45,U2 8 No reapC'lnse t~ llurvey 

lndl11n11c 623,469 16,555 NA NA 

tow~ 238,999 25,003 26. 7 5.1 
(ut,) (eot.) 

Knn!!=ll!' 161,M2 2,030 33.9 o.o 

Kentucky 456,854 8,567 71.4 o.o 

1~011l111l11n:, 525,705 42,522 83.8 11. 21: 

H.,rylAnd 45),052 7,096r 90.2° o.o 

N:1s~achusett1 53,7,onf' 25,161 NA NA 

HlchlRnn 975,904 1 NA NA 

----
Note: (eot.)-Fl~ure h eotlmat~d. 

NA -flv.11re 1,. not 11vnll11ble. 
NR -No re~rnn!lf" vas m:1de to the aurvey item. 
• -St:Ue reven11e111 only. 
+ -Local r•vt'nu("!II only. 
» -!Hine, cn111t figure 11v,1IJ:,hle only. 

• -Loc11l cn!llt fl,r.ure ,wnllahlt only. 

' -!Hnte 11:1lnt11ln11 nnnrubllc tr11n!llpnrt11tlon n11 'no cn,.t.' 

(In ml 11 lona) E?CJ!!"dlture ( In 11'1!!!~'!:!J -- .. ---Both Puhllc tfonr•rbl le 
Public School School 

""" Purlh Pupil• 
N"nrub1 Jc 
Sr.hoot 
Pup I lo 

18. 5 0.8 o.o 
(ut.) 

NA NA, NA 

229.0 230.0 NA 
( .. t.) 

23.2 J8.J 5.6 
(e•t.) (eot.) 

22.8 o.o o.o 

- J. 3 -
- - -
NA NA NA 

Jl.8 26. 7 o.o 
(r•t.) (ut.) 

Jl. 9 17.3 o.o 
71 .4 11.5 NAD 

97 .0 o.o o.o 
· 90.2 11.5 NA 

0.8r 

NA NII NI\ 

RR.01 NA NA 

A lnclnd•!II sr~clal education. 

Both Puhl le 
Public School 
and Puplh 
Nonpubltc 
School 
Puplh 

0.8 19.0 

NII NA 

230.0 459.d' 
(ut.) 

4).9 58.8 
h•t-) 

o.o 20.4" 

- 22.0 

- -
NA NII 

26. 7 53.4 
(ut.) 

17,) 51.2 

NA 82.9 

o.o Rl.R• 

1111 IOI .7° 

NA 90.6 

92.0 1 NA 

Nor,rubl le 
School 
Pupil• 

n.J• 

NA 

NA 

8.) 

2.4• 

-

NA 

5.1• 

o.n1 

NA• 

IJ. 2•"' 

O,R•r 

2.9 

NA 

. -

lie 

hllc 
1001 

lh 

19.4 

NA 

459.n" 

67 .2 

22.R• 

-
NA 

5R.5 

, .. 2 

NA 

97 .n• 

NA 

91.\ 

1An.0 1 

n No re111ron:n• to flnancfal 111urv.ey; fl~ure oht11Jne.t rrnt11 l•R11l 11111rvey ln 11tudy. 
c 1\1 t d;<ttn frn"' tndtnna 11re from tqft0-81 11rhnnl yP11r . 
D Fun1lrrl by lncnl. non-111chool funda. 
E lncludl"!I $6.4 million in p11rent rehnbursemf'nt rrt1grn111. 
F Tr~n!llpnrted In 1977. Latest nonruhllc fl,ture nval111hle. 
c lnc:ludrs 2,034 t1rl"clnl education rurlJ• tn nC1nruhllc flchnnlfl • 
H lnrlurtr!II r«"gul:n clny 11ncl 'other' rurtt1. 
I llatn 11re nnt dlffprentl11ted, 

I-' 
I.D 
V1 



Table 4.5 (continued) 

Publ le School Nonpublic SUH Tran,. Expenditure Local Tran,. Expenditure State , Local Trani. 
Puplh School (I~ ailllons) (In •llllono) Expenditure (tn atlllon:.) 

Provider Transported Pupth 
at Public Tr•n•ported Public Nonpublic Both Public lrfonpubl le Both Public Nonpubllc Both 

State Expense at Public School School Public School School Public School School Public 
Expenae Pup Ill Puplh and Puplla Pupil a and Puplh Puplh and 

Nonpubl .le Nonpublic Non-
School School publlc 
Pupils PupUa School 

PuPlh 

Hlnneaota 110,SOI 51,092 NRJ NRJ NRJ NA NA NA NA NA NA 

Nebraska 51, 59) 1 NA NA NA NA NA NA NA NA NA 

New 1la111pshl re 12, 70S 9,907 o.o o.o 0.0 NA1 NA1 IJ.4 NA1+ NA1+ 1).4+ 

Nev Jeree-r, 496,967 101,924 108.6 ]0.6 139.2 NA NA 6.1 108.6++ ]0.6~ 146.0 

Nev Hui:lco 129,121 NA ]4. 7 0.0 ]4. 7 o.o NAD NA ]4.7* NA+ NA 

New York 1,559,604 291, 76] NA NA 196.4 NA NA 6S.I )78.] 11.9 462.2 

Ohio 1,191,921 150,010 81.l NA1 81.] 121.1 NA1 121.1 202.4 NA1 202.4 

Oregon 218,690 1,926 JS.] NA1 15.l 10.2 NA1 ]0.2 6S.6 NA1 65.6 

Pennsylvania No re1pon1e to aurvey - - - - I-' - - - - l,,C) 

fthode hhnd 11,111 1,S84 NA,. NA,. NA,. 16.S I.I 17.6 16.5. 1.1• 17.6" °' 
South Dakota 45,161 92f' NR NR 6.0 NR NR 12.2 NA NA 11.2 1 

Wa!lhlngton Jso.ooo rl'. 76.2 o.r/' 76.2 NR o.r/' NR 76.2'+ o • .r 
West VJrglnl• 289,061 NAG NA NA NA NA NA NA NAD NA• NAG 

lllac:onsJ.n S28, 741 62, JIS NR NR NR NA NA NA NA" NA" NA" 

ll70111lng 40,117 NA 19.8 o.o" 19.1 NA o.d' NA 19.1 o.oa 19.1 

TOTALS 11,214,SSI 916,]]2 968.8 54.) 1,494.7 507.2 7.S 611.1 1,941.0 141.6 1.99).8 
I 034 497 1 , 

Note: (eat.)-Flgure ta Htl11ated. D Funded by local, non-school funda. 
NA -Figure h not available. I Data are not differentiated. 
NR -No response waa ••de to the aurvey lte11. J Cost of transporting nonpubltc puptle le part of foraula for elate aid to . -State revenues only. LEA. 
+ -Local revenues onlr. K Dau are eatlniated. 
++ -sure coat flsure available only. M State transportation aid Included In percenuae equalizing foniula tn 
X -local coat fJgure avaJhble only. overall aid to LEAs. 
I -State •alnUlna nonpublic tranaportatton aa •no cost.• " Includes dual enrollmrnt pupth. .. Nore transported at public upenae; toul relaburaeaent of coau by parenta • 

G Not nvallable from tranaportatloft office. 
fl Tr11nsportatlcm costs are part of echuol operational cost• In ar:ate ald 

fonnula. 
• No public funds appropriated for nonpublic uansrortatlon; there h no 

autl,orhlng atatute; state board of education allows LEA, to develop 
thelr own operattnMl pollclea vhen no coat la de110n11trated. 
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Number of Pupils Transported. 

Data were obtained from the survey on the number of public and 

nonpublic pupils transported during the 1981-1982 school year in 

twenty-nine of the thirty provider states (Pennsylvania did not respond 

to the survey). The survey results in Table 4.5 reveal that during the 

1981-1982 school year: 

1. A total of 11,234,551 public school pupils were transported in 
twenty-seven provider states. 

Michigan and Nebraska did not differentiate between public and 
nonpublic pupils transported. 

2. A total of 916,332 nonpublic school pupils were transported in 
twenty provider states. 

Data on the number of nonpublic pupils transported were not 
available in Arizona, California, New Mexico, West Virginia, 
and Wyoming. 

Idaho reported that no nonpublic pupils were transported at 
public expense. Washington reported transporting nonpublic 
pupils, although none were transported at public expense due 
to a program of required nonpublic parent reimbursement. 

3. A total of 1,034,497 public and nonpublic pupils were 
transported at public expense in Michigan and Nebraska. Data 
provided did not differentiate between public and nonpublic 
pupils. 

4. A grand total of 13,185,380 public and nonpublic pupils were 
transported at public expense in the twenty-nine responding 
provider states. 

State Transportation Expenditures. 

The following section presents the data in Table 4.5 for the state 

money expended in each of the twenty-eight responding provider states 

during the 1981-1982 school year for the transportation of public 
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school pupils, nonpublic school pupils, and both public and nonpublic 

school pupils. 

Reported data on state expenditures for transporting public school 

pupils: 

1. Sixteen provider states reported data on their state 

transportation expenditure for public school pupils: 

Alaska 
California 
Connecticut 
Delaware 

Idaho 
Iowa 
Kansas 
Kentucky 

Louisiana 
Maryland 
New Jersey 
New Mexico 

Ohio 
Oregon 
Washington 
Wyoming 

2. Eight provider states reported that data were not available on 

the state expenditure for transporting public school pupils: 

Arizona 
Indiana 

Massachusetts 
Michigan 

Nebraska 
New York 

Rhode Island 
West Virginia 

3. Three provider states did not respond to the survey question 

requesting data on the state expenditure for transporting 

public school pupils: 

Minnesota South Dakota Wisconsin 

4. One provider state reported that~ state money was expended 

for the transportation of public school pupils: 

New Hampshire 

Reported data on state expenditures for transporting nonpublic 

school pupils: 

1. Six provider states reported data on their state 

transportation expenditure for nonpublic school pupils: 



Alaska 
Connecticut 
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Delaware 
Iowa 

Louisiana 
New Jersey 

2. Eleven provider states reported that data were not available 

on the state expenditure for transporting nonpublic school 

pupils: 

Arizona 
California 
Indiana 

Massachusetts 
Michigan 
Nebraska 

New York 
Ohio 
Oregon 

Rhode Island 
West Virginia 

3. Three provider states did not respond to the survey question 

requesting data on the state expenditure for transporting 

nonpublic school pupils: 

Minnesota South Dakota Wisconsin 

4. Eight provider states reported that!!£. state money was expended 

for transporting nonpublic school pupils: 

Idaho 
Kansas 

Kentucky 
Maryland 

New Hampshire 
New Mexico 

Washington 
Wyoming 

Reported data on state expenditures for transporting both public 

and nonpublic school pupils: 

1. Eighteen provider states reported data on their state 

transportation expenditure for both public and nonpublic school 

pupils: 

Alaska 
California 
Connecticut 
Delaware 
Iowa 

Kansas 
Kentucky 
Louisiana 
Maryland 
Michigan 

New Jersey 
New Mexico 
New York 
Ohio 
Oregon 

South Dakota 
Washington 
Wyoming 
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2. Six provider states reported that data were not available on 

the state expenditure for transporting both public and 

nonpublic school pupils: 

Arizona 
Indiana 

Massachusetts 
Nebraska 

Rhode Island 
West Virginia 

3. Two provider states did not respond to the survey question 

requesting data on the state expenditure for transporting both 

public and nonpublic school pupils: 

Minnesota Wisconsin 

4. One provider state reported that no state money was expended 

for transporting both public and nonpublic school pupils: 

New Hampshire 

5. One state reported that E.£. nonpublic pupils were transported, 

and therefore the state had no total expenditure for both 

public and nonpublic transportation: 

Idaho 

Local Transportation Expenditures. 

The following section presents the data in Table 4.5 for the local 

money expended in each of the twenty-eight responding provider states 

during the 1981-1982 school year for the transportation of public 

school pupils, nonpublic school pupils, and both public and nonpublic 

school pupils. 
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Reported data on local expenditures for transporting public school 

pupils 

1. Eleven provider states reported data on local transportation 

expenditures for public school pupils: 

Alaska 
California 
Connecticut 

Idaho 
Iowa 
Kansas 

Kentucky 
Maryland 
Ohio 

Oregon 
Rhode Island 

2. Twelve provider states reported that data were not available 

on the lo~al share of transporting public school pupils: 

Arizona 
Indiana 
Massachusetts 

Michigan 
Minnesota 
N.ebraska 

New Hampshire 
New Jersey 
New York 

West Virginia 
Wisconsin 
Wyoming 

3. Two provider states did not respond to the survey question 

requesting data on local expenditures for transporting public 

school pupils: 

South Dakota Washington 

4. Three provider states reported that no local money was 

expended for the transportation of public school pupils: 

Delaware Louisiana New Mexico 

Reported data on local expenditures for transporting nonpublic 

school pupils 

1. Three provider states reported data on their local 

transportation expenditure for nonpublic school pupils: 

Connecticut Maryland (1977 data) Rhode Island 
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2. Sixteen provider states reported that data were not available 

on the local share of transporting nonpublic school pupils: 

Arizona 
California 
Indiana 
Kentucky 

Massachusetts 
Michigan 
Minnesota 
Nebraska 

New Hampshire 
New Jersey 
New Mexico 
New York 

Ohio 
Oregon 
West Virginia 
Wisconsin 

3. One provider state did not respond to the survey question 

requesting data on the local expenditure for transporting 

nonpublic school pupils: 

South Dakota 

4. Eight provider states reported that~ local money was 

expended for transporting nonpublic school pupils: 

Alaska 
Delaware 

Idaho 
Iowa 

Kansas 
Louisiana 

Washington 
Wyoming 

Reported data on local expenditures for transporting both public 

and nonpublic school pupils: 

I. Thirteen provider states reported data on their local 

transportation expenditures for both public and nonpublic 

school pupils: 

Alaska 
California 
Connecticut 

Iowa New Hampshire 
Kansas New Jersey 
Michigan New York 

Ohio South Dakota 
Oregon 
Rhode Island 

2. Eleven provider states reported that data were not available 

on the local share of transporting both public and nonpublic 

school pupils: 

Arizona 
Indiana 
Kentucky 

Maryland 
Massachusetts 
Minnesota 

Nebraska 
New Mexico 
West Virginia 

Wisconsin 
Wyoming 
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3. One provider state did not respond to the survey question 

requesting data on the local expenditure for transporting both 

public and nonpublic school pupils: 

Washington 

4. Two provider states reported that~ local money was expended 

for transporting both public and nonpublic school pupils: 

Delaware Louisiana 

5. One state reported that EE_ nonpublic pupils were transported, 

and therefore the state reported no local expenditure for both 

public and nonpublic transportation. 

Idaho 

State and Local Transportation Expenditures. 

The following section presents the data in Table 4.5 for the 

total state and local money expended in each of the twenty-eight 

responding provider states during the 1981-1982 school year for the 

transportation of public school pupils, nonpublic school pupils, 

and both public and nonpublic school pupils. 

Reported data on total state and local expenditures for 

transporting public school pupils: 

1. Nineteen provider states reported data which showed their 

total state and local transportation expenditure for public 

school pupils: 

Alaska 
California 
Connecticut 
Delaware 
Idaho 

Iowa 
Kansas 
Kentucky 
Louisiana 
Maryland 

Massachusetts 
New Jersey 
New Mexico 
New York 
Ohio 

Oregon 
Rhode Island 
Washington 
Wyoming 
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(a) Within this group, three provider states reported state 

revenues only for the expenditure of public funds for 

transporting public school pupils: 

Delaware Louisiana New Mexico 

(b) For two provider states within this group, only the state 

cost figure for transporting public school pupils was 

reported: 

New Jersey Washington 

(c) For one provider state within this group, only the local 

cost figure for transporting public school pupils was 

reported: 

Rhode Island 

2. Nine provider states did not report data to show their total 

state and local expenditure for transporting public school 

pupils: 

Arizona 
Indiana 
Michigan 

Minnesota 
Nebraska 
New Hampshire 

South Dakota 
West Virginia 
Wisconsin 

Reported data on total state and local expenditure for transporting 

nonpublic school pupils: 

1. Ten provider states reported data which showed their total 

state and local transportation expenditure for nonpublic 

school pupils: 

Alaska 
Connecticut 
Delaware 

Iowa 
Louisiana 
Massachusetts 

Maryland 
New Jersey 
New York 

Rhode Island 
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(a) Within this group, four provider states reported state 

revenues only in the expenditure of public funds for 

transporting nonpublic school pupils: 

Alaska Delaware Iowa Louisiana 

(b) Within this group, one provider state reported local 

revenues only in the expenditure of public funds for 

transporting nonpublic school pupils: 

Maryland (1977 figures) 

(c) For one provider state within this group, only the state 

cost figure for transporting nonpublic school pupils was 

reported: 

New Jersey 

(d) For one provider state within this group, only the local 

cost figure for transporting nonpublic school pupils was 

reported: 

Rhode Island 

2. Fourteen provider states did not report data to show their 

total state and local expenditure for transporting nonpublic 

school pupils: 

Arizona 
California 
Indiana 
Kentucky 

Michigan 
Minnesota 
Nebraska 
New Hampshire 

New Mexico 
Ohio 
Oregon 
South Dakota 

West Virginia 
Wisconsin 

(a) Within this group, three provider states reported that 

local revenues only were expended for the transportation 

of nonpublic school pupils: 
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Kentucky - funded by county fiscal court 
New Hampshire 
New Mexico - funded by general county funds 

(b) Within this group, six provider states did not 

differentiate between public funds for transporting 

public school pupils and public funds for transporting 

nonpublic school pupils: 

California 
Michigan 

New Hampshire 
Ohio 

Oregon 
South Dakota 

(c) Within this group, six provider states did not report any 

financial data. All six also reported that no separate 

funding was provided for nonpublic pupil transportation: 

Arizona 
Indiana 

Minnesota 
Nebraska 

West Virginia 
Wisconsin 

3. Three provider states reported a "no cost" figure for 

nonpublic pupil transportation. 

Kansas and Wyoming - nonpublic pupils were transported at no 
additional cost beyond public school transportation 
expenditures 

Washington - cost was covered by total parental reimbursement 

4. One provider state (Idaho) reported that E.Q. nonpublic pupils 

were transported during the 1981-1982 school year, and thus no 

cost was reported. 
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Reported data on total state and local expenditure for transporting 

both public and nonpublic school pupils: 

1. Seventeen provider states reported data which showed their 

total state and local transportation expenditure for both 

public and nonpublic school pupils: 

Alaska 
California 
Connecticut 
Delaware 
Iowa 

Kansas 
Louisiana 
Massachusetts 
Michigan 
New Hampshire 

New Jersey 
New York 
Ohio 
Oregon 
Rhode Island 

South Dakota 
Wyoming 

(a) Within this group, two states reported state revenues 

only in the expenditure of public funds for transporting 

both public and nonpublic school pupils: 

Delaware Louisiana 

(b) One provider state within this group reported local 

revenues only in the expenditure of public funds for 

transporting both public and nonpublic school pupils: 

New Hampshire 

(c) One provider state within this group provided only a 

local cost figure for transporting both public and 

nonpublic school pupils: 

Rhode Island 

2. Nine provider states did not report data to show their total 

state and local expenditure for transporting both public and 

nonpublic school pupils: 

Arizona 
Indiana 
Kentucky 

Maryland 
Minnesota 
Nebraska 

New Mexico 
West Virginia 
Wisconsin 
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3. Idaho and Washington reported that no nonpublic pupils were 

transported at public expense, as indicated in the previous 

section, numbers 3 and 4. 

Recipients of State Reimbursements for Nonpublic Pupil Transportation 

Table 4.6 presents survey data from the 1981-1982 school year on 

the recipients of state reimbursements for nonpublic pupil 

transportation in those responding provider states which had either 

full or partial state funding of such transportation. The survey 

results indicated that: 

1. Thirteen provider states provided private school 

transportation reimbursements to the local education agencies: 

Alaska 
Connecticut 
Iowa 
Louisiana 

Massachusetts 
Minnesota 
New Jersey 
New York 

Ohio Wisconsin 
Rhode Island 
South Dakota 
West Virginia 

2. Three provider states provided state reimbursements to the 

parents of nonpublic school pupils for transportation: 

Delaware Louisiana New Jersey 

3. One provider state made transportation payments directly to 

its nonpublic schools on a per pupil basis: 

Delaware 

4. Three provider states reimbursed a combination of recipients 

for the costs of transporting nonpublic school pupils: 

Delaware - reimbursed parent or the nonpublic school 
Louisiana - reimbursed the LEA or the parent 
New Jersey - reimbursed the LEA or the parent 



Provider 
State 

Alaska 

Arizona 

California 

Connecticut 

Uelaware 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

:laryland 

:·!assachuset ts 

~lichigan 

:-linnesoca 

Sebraska 

)iew Hampshire 

:{ew Jersey 

::ew >!exico 

Sew York 

Ohio 

Ore~on 

?ennsy l •,ania 

5out!1 Dakota 

209 
Table 4.6 

Recipient of State Reimbursement in Provider States thth State-Level r"undin~ 
of :lonpubl1c Pupil Transportation. 1981-i982 School Year 

Local ?arent ?ayment to 
Educational Keimbursement ~:onoublic 

Agency by State Sch~ol 

:-lo response to survey 

X 

X 

X 

X 

:fo response co survey 

X 

Como1nat1on 
of Recipients: 

Pa:-ent, 
:lonpublic School 

LEA, parent 

LEA, parent 

Other: Gnly local, and 
no state funds 
for nonpublic 
t:-ansoortat:an 

:C.-~o state 
funds 
available 
for 
direct 
payment 
to non-
public 
schools. 

X-by county 
fiscal court 

X-by county com-
missioners or 
council 

X-general county 
funds only 

:~oc Appi1.c.3ble: 

• 

x-::ane trans-
ported. ~lo 
state 
funding. 

• 

·:(:uesr:.on _ ln 
3urvey response 
indicated no 
separate :"una-
1:ig :n :!ie 
st;;lte :or :-:on-
;iu:>l:.c o:r::ms-
;,or:at :on. 
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Table 4,6 (continued) 

Provider 
State 

liashington 

Local Parent Payment to 
Educational Reimbursement Nonpublic 

Agency by Stace School 

'iest Virginia X 

w'isconsin X 

~yoming 

Combination Other: 
of Recipients: 

Only local, and 
no state funds 
for nonpublic 
trans ortation 

Not Applicable: 

X-Parent 
reimburse! 
for cost, 
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5. Five provider states reported that only local funds, and .!!.Q. 

state funds, were expended for nonpublic pupil transportation: 

Indiana 
Kentucky 

Maryland 
New Hampshire 

New Mexico 

6. The question of state reimbursement for nonpublic pupil 

transportation was not applicable for eight provider states. 

The survey responses of each of these states indicated that no 

separate funding was provided within the state for nonpublic 

transportation: 

Arizona 
California 

Indiana 
Kansas 

Michigan 
Nebraska 

Oregon 
Wyoming 

Two other provider states indicated no public funding of 

nonpublic pupils, and thus no state reimbursement: 

Idaho - no nonpublic pupils were transported 
Washington - no nonpublic pupils were transported at public 

expense due to required parent reimbursement 



CHAPTER 5 

SUMMARY, FINDINGS, CONCLUSIONS, 
RECOMMENDATIONS, AND DISCUSSION 

The purpose of this study was to determine the present legal status 

of public aid for the transportation of nonpublic elementary and 

secondary school pupils in the United States and to determine the cost 

of transporting nonpublic school pupils in those states currently 

providing such transportation. A combination of legal and survey 

research methodology was used to approach the study in three phases. 

Initially, a survey was sent to all states to identify those which 

were providing publicly-funded transportation to private school pupils 

through November, 1982. Upon completion of this initial survey all 

reported legal cases relating to the public financing of private school 

transportation were then researched through December, 1982. Finally, 

through a second survey financial cost data for the 1981-82 school year 

were collected and then analyzed for those states identified in the 

initial survey as either mandating or permitting the transportation of 

nonpublic school pupils. 

Presented in the first section of this chapter is a summary of the 

study's legal case review. This summary broadly explains the evolving 

changes of the decisions of the state and federal courts toward the 

constitutionality of private school transportation. Major findings and 

conclusions of the study are then outlined on both the legal and 

financial status of transporting nonpublic pupils in the United States. 

212 
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The chapter concludes with recommendations for further study on the 

topic, as well as a discussion section at the end of the chapter. 

Summary of Legal Case Review 

Excluding the Supreme Court's decision in Everson v. Board of 

Education in 1947, nonpublic pupil transportation has remained 

primarily a state constitutional issue which has been decided on an 

individual basis within the states. However, there have been certain 

changes in the courts' decisions in the various states both before and 

after Everson. These changes in the reasoning behind the courts' 

decisions on nonpublic pupil transportation have shown a general trend 

toward greater acceptance of publicly-funded transportation services 

for private school pupils and their schools. 

From 1923 to 1946, there were a total of eleven judicial decisions 

rendered in nine states, with a majority of seven cases ruling against 

the public provision of private school transportation. Only four 

decisions at this time favored transportation as an aid to private 

schools. In those decisions ruling against transportation aid or 

services to nonpublic schools, objections were based either on the lack 

of statutory authority for local boards to provide such transportation, 

or on the violation of specific state constitutional restrictions 

against impermissible aid to sectarian institutions. In particular, 

the constitutional restrictions were against 1) violations of religious 
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freedom guarantees, 2) the misuse of public school funds for other than 

public school purposes, 3) the appropriation of public money for 

private purposes, or 4) direct or indirect aid to sectarian 

institutions. In pro-transportation aid decisions during this time 

period, however, the courts interpreted the provision of nonpublic 

pupil transportation as serving a public purpose of health and safety, 

and as a direct benefit to the child and not to the school. The 

publicly-funded tr~nsportation services served to remove a danger to 

the nonpublic school pupil who was required to attend school because of 

the state's compulsory attendance law. 

The Everson decision in 1947 gave further credence to the child 

benefit-health and safety idea of nonpublic pupil transportation. 

Although anti-aid opponents of such transportation services had hoped 

that the Everson decision would settle this issue by ruling against its 

federal constitutionality, this was not the case. Everson upheld New 

Jersey's provision of private school transportation against the claim 

the statute violated the Establishment Clause of the First Amendment. 

The Supreme Court in Everson accepted the child benefit theory and 

rejected the notion that the public provision of transportation was 

support of nonpublic schools. Further, since the decision did not rule 

on the state constitutionality of such transportation, Everson 

essentially returned the issue to the state courts to decide. 

Subsequently, the majority of nonpublic transportation aid litigation 

has occurred in the individual state court systems. 
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Despite the favorable pro-aid decision in Everson, seven of the 

eleven state court cases from 1947 through 1959 rejected nonpublic 

pupil transportation aid. The courts cited either a lack of statutory 

authority by local school boards for such transportation aid or a 

conflict with specific state constitutional provisions forbidding aid 

to sectarian schools. Even in the two pro-transportation aid cases 

during this time, Everson was not a deciding factor in either state 

court's reasoning. 

By the 1960's litigation had increased in state courts on the issue 

of providing publicly-funded transportation to private schools. The 

balance of court decisions changed from that of the majority of courts 

rejecting transportation aid to one of a more general acceptance by the 

states in allowing the public provision of nonpublic pupil 

transportation. Between 1960 and 1969, only five decisions out of 

seventeen decisions in the state courts overturned private school 

transportation plans. In each of these five cases the states had state 

constitutional provisions which specifically prohibited aid to 

sectarian schools. Rejection of nonpublic transportation aid was 

further eroded by the subsequent actions of two of these states in 

ratifying transportation aid amendments to their state constitutions. 

The health-safety, general welfare argument used by the Supreme 

Court in Everson was prevalent during the 1960's in most state court 

decisions which favored the provision of nonpublic school 

transportation. State constitutional provisions on the free exercise 

of religion, and prohibitions against the establishment of religion or 
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the support of religion were considered by most state courts to be 

closely aligned with the federal constitutional prohibition against the 

establishment of religion in the First Amendment. 

The state court cases on private school transportation during the 

1960's showed a more definitive pattern of support for such 

transportation than those decisions immediately following the Supreme 

Court's decision in Everson in 1947. Between 1960 and 1969 the five 

cases rejecting nonpublic pupil transportation were centered on 

specific state constitutional prohibitions against direct or indirect 

aid to sectarian schools •. Those eight decisions upholding nonpublic 

pupil transportation aid as permissible were in the majority and were 

in agreement with the Everson philosophy of child benefit-public 

welfare. The Everson reasoning was held applicable in those states 

whose constitutions did not contain church-state separation provisions 

judged to be any stricter than that of the First Amendment's 

Establishment Clause. 

The thirteen years between 1970 and 1982 showed an even more marked 

increase in the number of nonpublic pupil transportation aid cases 

heard by the courts. Out of twenty-nine decisions reviewed for the 

study, twenty-two occurred after 1975. Transportation services to 

nonpublic pupils during the 1970's were extended in a number of states 

beyond what had previously been provided at public expense. In 

addition, several states successfully initiated new private school 

transportation programs despite strict church-state anti-aid provisions 

in their state constitutions. Other states extended private school 
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transportation services across school district boundaries at public 

expense. This latter action, which was also known as cross-district 

nonpublic pupil transportation services, became a particularly 

litigious issue for both the state courts and federal courts. For the 

first time since Everson the federal courts addressed the issue of 

publicly-funded transportation services for private school pupils. 

Out of the nearly thirty transportation cases after 1970 through 

1982, only seven decisions rejected state transportation provisions for 

private school pupils. The issues and questions involved in the topic 

had changed somewhat from·the earlier cases of the Everson era. Early 

transportation cases had generally rejected nonpublic transportation on 

violations of specific state constitutional anti-aid amendments. The 

issue of outside-district transportation services for nonpublic pupils 

in the 1970's added a complexity which had not been reviewed by 

previous courts. Outside-district transportation services to private 

schools were viewed by the courts as different from the provision of 

within-district transportation that was comparable to that provided to 

public school pupils. It was not necessary to use a strict 

constitutional interpretation to rule outside-district transportation 

as an impermissible aid. Rather, the broader tri-partite test for 

federal First Amendment violations [The statute must have (1) a secular 

legislative purpose, and (2) a primary effect that neither advances nor 

inhibits religion, and the statute (3) may not foster excessive govern-

ment entanglement with religion.] was applied by several courts to rule 

as unconstitutional the outside-district transportation services 
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to primarily sectarian pupils as either advancing religion or fostering 

excessive government entanglement. 

Despite litigation on the provision of outside-district 

transportation in six states, the precise direction of the courts has 

been unclear. In general, when the judiciary adhered to a child 

benefit-general welfare theory of transportation provision, the court 

was likely to rule such nonpublic pupil transportation aid or services 

a secular legislative purpose and not an advancement of religion or a 

fostering of excessive government entanglement. However, the use of 

this tri-partite test to determine federal constitutionality of 

nonpublic transportation was extended by several state courts to also 

apply to their state constitutional church-state requirements. The 

result certainly has been a dilution of state constitutional provisions 

which historically have been interpreted as stricter than the 

requirements of the federal Establishment Clause. 

Although the predictability of individual state courts, or even 

federal district courts, has been tenuous at best, the trend of recent 

court decisions has shown an acceptance of publicly-funded private 

school transportation services, provided services were equivalent to or 

identical to those for public school pupils. The power of the child 

benefit theory several decades after Everson apparently has been the 

predominant deciding factor for private school transportation aid ruled 

permissible. 
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Findings on the Legal 
Status of Nonpublic School Transportation 

The first phase of the study assessed the legal status of private 

school transportation aid in the United States by examining the legal 

authority of each state providing transportation aid or services to 

nonpublic school pupils. Major findings on this aspect of the study 

are outlined in the following section: 

1. Survey responses from the fifty states showed that thirty 

states permitted or mandated some form of transportation aid or 

services to nonpublic school pupils. Twenty states reported that 

either no statutory authorization existed to provide for public funding 

to transport private school pupils or that their state constitution or 

state code prohibited public funding to transport such pupils. (See 

Table 4.1.) 

2. The majority of state nonpublic pupil transportation 

programs were mandatory rather than permissive in nature. Of the 

thirty states identified in the study as providers of nonpublic pupil 

transportation, twenty-one states were found to statutorily mandate 

such transportation (Alaska, Connecticut, Delaware, Illinois, Iowa, 

Indiana, Kansas, Lousiana, Massachusetts, Michigan, Minnesota, 

Nebraska, New Hampshire, New Jersey, New York, Ohio, Oregon, 

Pennsylvania, Rhode Island, West Virginia, Wisconsin). One state, 

Maryland, mandated nonpublic transportation on a countywide basis in 
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ten counties, and permitted such transportation in two counties. Eight 

states were categorized as providing nonpublic transportation on a 

permissive basis authorized either by statute, or by guidelines of the 

state attorney general or the state board of education.· (Arizona, 

California, Idaho, Kentucky, New Mexico, South Dakota, Washington, 

Wyoming) 

3. In general, the courts accepted mandatory statewide 

transportation provisions for nonpublic school pupils. While early 

state court decisions usually rejected the required public 

transportation of private school pupils, recent judicial decisions have 

indicated a reversal of this pattern. Most states' nonpublic pupil 

transportation programs were found to be mandatory, and they generally 

have been ruled acceptable by the courts. 

4. All but one of the provider states authorized statewide 

transportation aid or services to nonpublic school pupils through 

statutory provision in their school codes. Only one provider state, 

Wyoming, indicated that there was no statutory authorization of such 

transportation. Four states (Delaware, New Jersey, New York, 

Wisconsin) provided additional legal authorization of nonpublic pupil 

transportation by state constitutional amendments adopted through 

statewide public referendums. 
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5. The extent of publicly-funded transportation offered to 

nonpublic pupils in the United States generally was found to be 

comparable to that provided at public expense to public school pupils. 

Only five of the provider states (Idaho, Indiana, New Mexico, 

Washington, Wyoming) were found to offer transportation services to 

nonpublic pupils on a more restricted or more limited basis than 

transportation provided to public school pupils. The remaining 

twenty-five states provided private school transportation services that 

were equivalent to, identical to, or even more extensive than public 

school transportation serv~ces within their states. 

6. The trend in the provision of nonpublic transportation in the 

United States has been one of increased services since the early 

1940's. Private school transportation in general has changed from that 

of a permissive, local option basis to a mandatory basis where 

nonpublic pupil transportation services were comparable to or possibly 

even more extensive than services provided to public school pupils. 

Within the twenty-two states which mandated nonpublic pupil 

transportation aid, only one state (Indiana) limited the transportation 

program to a service provision which was less than that provided to 

public school pupils. Eight of those states (Iowa, Illinois, New 

Jersey, New York, Ohio, Pennsylvania, West Virginia, Wisconsin) 

mandated transportation that was extended beyond district boundary 

lines, while five other states (Connecticut, Massachusetts, Michigan, 

Minnesota, Rhode Island) permitted localities to offer outside-district 
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transportation services to nonpublic pupils if certain statutory 

requirements were met. 

Within the eight permissive provider states, one-half the states 

(Idaho, New Mexico, Washington, Wyoming) provided transportation 

services to nonpublic pupils on a more restricted or limited basis than 

public school pupils. Only Arizona provided extended transportation 

services to nonpublic pupils outside the district, county, or state. 

7. Almost half of the provider states provided legal 

authorization for transporting private school pupils outside school 

district boundaries. Since the study's survey requested information 

only on the provision of nonpublic transportation services, information 

was not always reported on public school transportation requirements. 

However, available information indicated that ten provider states 

(Arizona, Iowa, Massachusetts, Michigan, Minnesota, New York, Ohio, 

Pennsylvania, Rhode Island, West Virginia) authorized within district 

and outside district transportation to both their public and nonpublic 

school pupils. Four provider states (Connecticut, Illinois, New 

Jersey, Wisconsin) were also found to authorize outside district 

transportation to nonpublic pupils, but compara~le information was not 

available in order to to determine whether similar legal authorization 

was available for public school pupils. The remaining sixteen provider 

states authorized only within district transportation to both public 

and nonpublic school pupils. 
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8. Excluding the Everson decision by the Supreme Court in 1947, 

the issue of nonpublic pupil transportation has been decided almost 

wholly on a state constitutional basis of church and state separation 

requirements. '!be exception to this has been the federal litigation of 

cross- district transportation of nonpublic pupils in terms of the 

Establishment Clause of the First Amendment. However, conflicting 

federal decisions have occurred. Two federal district courts in Iowa 

and Rhode Island h~ve ruled cross-district transportation aid an 

advancement of religion, and two federal district courts in 

Pennsylvania and Connecticµt have judged such aid to be 

constitutionally acceptable. Since other states have continued to 

provide transportation across district boundaries, the issue is likely 

to be litigated again in the future. 

Findings on the Financial Status 
of Nonpublic School Transportation 

The last phase of the study was designed to assess the cost of 

transporting nonpublic pupils in all states that provided such 

transportation during the 1981-82 school year. This aspect of the 

study was limited to reporting the actual cost data provided in survey 

responses by each of the thirty provider states. 'Iberefore, the 

following findings on the financial status of nonpublic pupil 

transportation reflect the restrictions imposed on the study by the 

lack of reported information: 
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1. Data for the study were not available from all thirty 

provider states on the cost of publicly-funded private school 

transportation as a separate, reported expenditure. Of the thirty 

states surveyed for the study through the state school transportation 

directors on the cost of providing transportation to their nonpublic 

pupils, only twelve states (Alaska, Connecticut, Delaware, Iowa, Idaho, 

Louisiana, Maryland, Massachusetts, New Jersey, New York, Rhode Island, 

Washington) reported separate data on the number of nonpublic pupils 

transported and the total state and/or local nonpublic transportation 

expenditure. Five states (Kansas, New Hampshire, Ohio, Oregon, South 

Dakota) reported nonpublic data which provided a count of nonpublic 

pupils transported but none of these states differentiated costs 

between public and nonpublic transportation. Five other states 

reported partial data, which either did not provide a count of 

nonpublic pupils transported (California, New Mexico, Wyoming), did not 

differentiate costs between public and nonpublic transportation 

(Michigan), or did not maintain a recorded expenditure of non-school 

funds for nonpublic transportation (Kentucky). Eight states (Arizona, 

Illinois, Indiana, Minnesota, Nebraska, Pennsylvania, West Virginia, 

Wisconsin) reported no financial data for either nonpublic or public 

school transportation. 

2. The reported cost of public school pupil transportation in 

nineteen provider states totaled $1.9 billion for 1981-82. These costs 

were generated from state and local funds for the nineteen provider 

states responding with transportation data in the public school 
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category. (Alaska, California, Connecticut, Delaware, Idaho, Iowa, 

Kansas, Kentucky, Louisiana, Maryland, Massachusetts, New Jersey, New 

Mexico, New York, Ohio, Oregon, Rhode Island, Washington, Wyoming) 

3. The reported cost of nonpublic school pupil transportation in 

ten provider states totaled $148.6 million for 1981-82. These costs 

were generated from state and local funds for the ten provider states 

responding with transportation cost data in the nonpublic school 

category. (Alaska, Connecticut, Delaware, Iowa, Louisiana, 

Maryland-1977 data only, M~ssachusetts, New Jersey-state funds only, 

New York, Rhode Island-local funds only) (Data for the reported costs 

of nonpublic transportation are found in Table 5.1 at the end of this 

chapter.) 

The reported costs for the ten provider states ($148.6 million) 

were considered a conservative estimate, for several reasons. New 

Jersey's reported figures in this total sum included only state costs 

for nonpublic pupil transportation, while Rhode Island's reported 

figures were local costs only. The state's share for nonpublic 

transportation in Rhode Island was included in the statewide percentage 

equalizing formula for LEAs and was not reported to the survey. In 

addition, since Maryland's reported cost figure for nonpublic 

transportation was derived from a 1977 study included in the survey 

response, the actual cost in the 1981-82 school year would have been 

substantially higher. 
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4. The estimated cost of nonpublic school pupil transportation 

for the states of Kansas, New Hampshire, Ohio, Oregon, and South Dakota 

totaled $25.5 million in the 1981-82 school year. (See Table 5.2) 

The estimated costs of nonpublic pupil transportation was 

determined by using reported information from these provider states 

with complete data on both numbers of transported pupils and total 

state and local expenditures for the transportation of both public and 

nonpublic pupils •. A statewide average cost for each transported pupil 

was figured along with the total number of nonpublic pupils transported 

at public expense in each state. 

The total estimated cost of $25.5 million in Table 5.2 for 

nonpublic pupil transportatipn for Kansas, New Hampshire, Ohio, Oregon, 

and South Dakota was then combined with the total reported costs of 

such transportation in the ten provider states in Table 5.1. The 

estimated and reported cost figures in the study accounted for $174.1 

million expended in one half of those states providing transportation 

services to nonpublic school pupils in the 1981-82 school year. 

5. Only a partial count of the actual number of nonpublic pupils 

transported in the thirty provider states was reported in the survey 

for the 1981-82 school year. Twenty provider states reported 

transporting a total of 916,332 nonpublic pupils, which represented 

approximately 7.5 percent of the total number of pupils transported in 

those states. {Alaska, Connecticut, Delaware, Illinois, Indiana, Iowa, 

Kansas, Kentucky, Louisiana, Maryland, Massachusetts, Minnesota, New 
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Hampshire, New Jersey, New York, Ohio, Oregon, Rhode Island, South 

Dakota, Wisconsin) 

Two states which reported pupil data could not differentiate 

between 1,034,497 public and nonpublic pupils transported (Michigan, 

Nebraska). Data were not available on the numbers of nonpublic pupils 

transported in Arizona, California, New Mexico, West Virginia, and 

Wyoming. 

Although legal guidelines were issued in December, 1982, to permit 

the local option to transport nonsectarian pupils in Idaho, the state 

reported that no private s~hool pupils were transported at public 

expense during the 1981-82 school year. Washington reported 

transporting nonpublic pupils, although none ~ere transported at public 

expense due to required parental reimbursement for total transportation 

costs. Although several attempts were made to collect data from 

Pennsylvania, the state did not respond to the financial survey. 

6. The numbers of nonpublic pupils transported at public expense 

during the 1981-82 school year varied widely among provider states. 

Likewise, the percentages of nonpublic pupils transported within the 

total pupil population transported also varied considerably among the 

states. 

Numbers of nonpublic pupils transported to private schools in the 

1981-82 school year varied widely among those states offering public 

support for such transportation. Not unexpectedly, states with low 

incidence of _private school population such as Alaska (759 nonpublic 
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pupils transported) and South Dakota (923 nonpublic pupils transported) 

reported very small numbers of nonpublic pupils transported at public 

expense. High incidence private school population states such as Ohio 

and New York transported large numbers of nonpublic pupils, with 

150,010 and 291,763 nonpublic pupils being transported, respectively. 

(See Table 5.3 at chapter's end for the ranking of total nonpublic 

pupils transported by state.) 

While the examination of total numbers of nonpublic pupils 

transported provided a measure of the magnitude of transportation 

services provided to nonpuplic schools, it did not show the relative 

level of transportation services provided in comparison with the total 

pupil population transported by the various states. A more revealing 

comparison was made by determining each provider state's percentage of 

nonpublic pupils transported of the total pupil population transported 

in the state. (See Table 5.4 at chapter's end.) 

Provider states reporting data on pupils transported showed wide 

variance in the percentages of nonpublic pupils transported. States 

such as Oregon, Kansas, and Kentucky transported fewer than two percent 

of their transported pupils to private schools. On the other hand, 

states such as New York, Delaware, and New Jersey had percentages of 

fifteen percent and higher of their transported pupils attending 

private schools. Overall, more than half the reporting states 

transported fewer than ten percent of their transported pupils to 

nonpublic schools. The bulk of these states indicated that less than 

five percent of their transported pupils attended nonpublic schools. 
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7. States reporting high percentages of nonpublic pupils 

transported were also identified as high private school population 

states. 

Those states with high percentages of the school age population 

attending nonpublic schools reported high percentages of nonpublic 

pupils transported. States that reported the highest levels of 

percentages of nonpublic pupils transported showed similar high 

percentages of nonpublic school enrollment. (See Table 5.5.) For 

example, states that transported ten percent or more of their 

transported pupils to nonpublic schools were states that had 

enrollments of ten percent or more of their pupils in nonpublic 

schools. 

8. Despite the recurring church-state controversy over whether 

nonpublic pupil transportation has been an aid to primarily sectarian 

pupils or their schools, data were unavailable from provider states to 

indicate the percentages of pupils actually transported to religious 

schools. 

Only three provider states (Louisiana, Ohio, and Oregon) provided 

estimates on the percentage of transported nonpublic pupils who 

attended private sectarian schools. Louisiana reported a figure of 

89%, while both Ohio and Oregon estimated that 90% of their transported 

pupils attended religious schools. Eighteen provider states responded 

that information on percentages of transported sectarian pupils was not 
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available. The remaining provider states did not respond to the 

question on the survey. 

9. The absence of reported costs on the provision of nonpublic 

pupil transportation was a result of the lack of recordkeeping by many 

provider states to differentiate such costs from public pupil 

transportation, as well as the lack of any separate funding for private 

school transportation. 

Four provider states (Minnesota, New York, Michigan, New Jersey) 

indicated that although th~y provided partial state funding of 

nonpublic pupil transportation, their state transportation funds could 

not be distinguished for public and nonpublic pupils. Six other 

provider states (Kansas, Nebraska, Ohio, Oregon, South Dakota, West 

Virginia) indicated that they could not distinguish either state .2.!:. 

local funds separately for public and nonpublic school transportation. 

Similarly, New Hampshire responded that private school transportation 

was funded totally from local funds, but that costs were not 

distinguishable for public and private school transportation. 

Additionally, six states (Arizona, California, Indiana, Kansas, 

Wisconsin, Wyoming) reported that there was no separate funding for 

nonpublic pupil transportation. These states generally transported 

pupils as part of already existing public school transportation 

programs. In essence, approximately one-half of the provider states 

did not have recordkeeping procedures which yielded separate costs for 

the transportation of private and public pupil transportation services. 
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10. The majority of provider states used a combination of state 

and local funds to finance private school transportation aid or 

services. Only nine states reported the sole use of either state, 

local, or other separate funding for such transportation. Four states 

(Alaska, Delaware, Iowa, Louisiana) reported financing nonpublic pupil 

transportation using only state school funds, while New Hampshire 

provided such transportation through the use of strictly local 

educational funds. Three states (Kentucky-county fiscal court funds; 

Maryland-county funds; New Mexico-general county funds) allowed only 

the use of local, ~-school governmental agency funding for 

transporting pupils to private schools. Washington by law required 

total parent reimbursement for the costs of providing nonpublic 

transportation services. 

11. Of the fourteen provider states which reported either full 

or partial state funding of nonpublic pupil transportation, all but one 

of these states (Delaware) provided the funds directly to the local 

education agencies. 

Delaware alone allowed transportation payments directly to its 

nonpublic schools on a flat per pupil basis. This state also 

authorized state transportation reimbursements to the parents of 

transported nonpublic school pupils, as did Louisiana and New Jersey, 

in addition to state transportation payments to local school districts 

in these two states. 
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12. Those states that authorized transportation for their 

nonpublic school pupils on public school buses on an "established 

routes" and/or "seats-available basis" generally did not report 

nonpublic transportation as a separate expenditure from public school 

transportation costs. 

The two largest categories of states that did not report financial 

data on the cost of nonpublic pupil transportation were: 1) those 

states which did not differentiate financial data for nonpublic and 

public transportation, but included the costs as a total 

nonpublic-public figure (California, Kansas, Ohio, Oregon, Michigan, 

New Hampshire, South Dakota, Wyoming); and 2) those states which 

reported no financial data at all on either public or nonpublic 

transportation costs (Arizona, Indiana, Minnesota, Nebraska, West 

Virginia, Wisconsin). (See Table 4.5.) 

The difficulty in obtaining data from the majority of these 

fourteen non-reporting states was traced to two related factors in the 

states' funding of transportation and their method of providing 

transportation services to private school pupils. First, the majority 

of the nonreporting states did not view nonpublic pupil transportation 

as a funding provision that was separate from the financing of 

transportation for public school pupils. Eleven of the fourteen non-

reporting states (Arizona, California, Indiana, Kansas, Michigan, 

Nebraska, New Hampshire, Oregon, South Dakota, West Virginia, Wyoming) 

responded in the survey that there was no separate funding of nonpublic 

pupil transportation in their states. Second, these same states stated 
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that such transportation services were provided only on an established 

routes and/or seats available basis. Seven of these eleven 

non-reporting states (California, Indiana, Kansas, Michigan, Nebraska, 

Oregon, South Dakota) authorized by statute that the provision of 

nonpublic transportation was required on public school buses using 

already established routes or available seats. Four of the states 

(Arizona, New Hampshire, West Virginia, Wyoming) responded to the 

surveys that, in practice, nonpublic pupils were transported on this 

basis. 

13. Conversely, nine out of ten provider states that reported 

complete data on the costs of statewide nonpublic pupil transportation 

(Alaska, Connecticut, Delaware, Iowa, Louisiana, Massachusetts, New 

Jersey, New York, Rhode Island) mandated such transportation, but did 

not require local school systems to transport nonpublic school pupils 

on already-established routes or on a seats-available basis within the 

public school transportation system. (Alaska was the exception, with 

transportation mandated on established routes.) Rather, such required 

transportation was categorized as a separate, identifiable form of 

state aid to local school districts in these states. Four of the 

states reported full state funding (Alaska, Delaware, Iowa, Louisiana) 

to cover private school transportation costs, while the remainder of 

the states reported partial state funding to local school districts. 
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14. The responses of the twenty provider states not reporting 

financial data on nonpublic pupil transportation costs could be 

categorized into five groups. These five groups of nonreporting states 

are as follows: 

(a) Eight provider states (California, Kansas, Ohio, Oregon, 

Michigan, New Hampshire, South Dakota, Wyoming) did not 

differentiate transportation expenditures for public and 

nonpublic school pupils. Nonpublic costs were included as 

part of the total_ transportation cost for both public and 

nonpublic school transportation (California, Michigan, New 

Hampshire, Ohio, Oregon, South Dakota). Kansas and Wyoming 

reported nonpublic transportation as a "zero" cost in the 

survey response, yet also indicated that the cost was included 

in the total public school transportation costs. 

(b) Two provider states (Idaho, Washington) reported that there 

was no cost to the public, either out of state or local funds, 

for nonpublic pupil transportation in the state. Idaho 

indicated that no private school pupils had been publicly 

transported during the 1981-82 school year, thus no cost was 

reported. (Idaho, however, was included in this study as a 

provider state due to the legal guidelines issued by the Idaho 

Attorney General in December, 1982.) The state of Washington 

transported nonpublic pupils, but the program required 
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reimbursement for costs from the parents of pupils attending 

private schools. 

(c) Two provider states (Kentucky, New Mexico) reported that 

nonpublic pupil transportation was provided statewide through 

the use of local, non-school governmental agency funds. The 

state school transportation department did not report these 

costs. Kentucky's nonpublic pupil transportation was paid 

from the local fiscal court funds. New Mexico provided no 

state funding for. transportation of nonpublic pupils and did 

not require the state department of education to keep data on 

numbers of pupils transported, the costs, or the funding for 

the transportation of such pupils. Costs for nonpublic pupil 

transportation in New Mexico were paid out of county general 

funds 

(d) Six provider states (Arizona, Indiana, Minnesota, Nebraska, 

West Virginia, Wisconsin) reported no financial data in the 

survey on either the cost of public or nonpublic 

transportation in their states. Three of the states (Indiana, 

Minnesota, Wisconsin) reported the number of nonpublic pupils 

that were transported, but did not provide financial data. One 

state (Nebraska) reported an undifferentiated public-

nonpublic count on the number of pupils transported, but did 

not report financial data. Two states (Arizona, West 
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Virginia) reported that neither the numbers of nonpublic 

pupils transported nor financial data were available. 

(e) Two provider states (Illinois, Pennsylvania) did not respond 

to the financial survey. Each were contacted by letter twice, 

and attempts were made repeatedly by telephone to contact 

sources at the state department of education in Pennsylvania. 

Conclusions 

Conclusions and Recommendations 
for Further Study 

The following conclusions were derived from the major findings of 

the study: 

1. The trend toward increased transportation services for 

nonpublic school pupils is likely to continue in the foreseeable 

future. The study noted that the number of states providing publicly-

funded transportation to private schools has increased over the years, 

as has the extent of transportation services to nonpublic pupils within 

those provider states. Also, the courts have shown a greater 

acceptance of transportation aid since the 1960's, on a basis of at 

least equivalent transportation services to public school pupils. 

State legislatures may be more willing to react to increased 

pressures from private school advocates to either institute new 

transportation aid programs in states which presently do not have such 
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aid, or to increase the services offered to nonpublic school pupils in 

already-existing transportation programs. The state courts also have 

been more willing in recent years to accept the child benefit theory of 

nonpublic transportation provision despite state constitutional 

restrictions prohibiting aid to sectarian institutions. The provision 

of publicly-funded private school transportation now appears less 

likely to be rejected in most states on state constitutional grounds of 

church-state separation requirements. 

2. Transportation as a form of private school aid appears 

vulnerable for private school advocates to target in state 

legislatures, even in states where other extensive forms of nonpublic 

school aid do not exist. If a state chooses to authorize 

transportation to private schools by public school districts on 

already-existing routes, for example, the cost of the additional 

services is not readily apparent as it is absorbed into the public 

school transportation program. As this study has shown, the costs of 

providing transportation services to nonpublic and public pupils were 

often not differentiated by states. This allowed nonpublic pupil 

transportation to remain indistinguishable as a specific cost. The 

lack of substantiated cost data for nonpublic school transportation 

services tends to dilute opposition to such aid. 

Opposition to nonpublic pupil transportation is further diluted by 

the fact that over one-half the states were shown to have statutory 

authorization for such transportation aid or services in their school 
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codes. The wide acceptance of transportation aid is also strengthened 

by the balance of recent court decisions that supported the provision 

of ~ndatory transportation to private school pupils. Although the 

topic remains a constitutional issue in many states, the state courts 

that have supported transportation aid tended to cite favorable 

decisions in other states with similar church-state separation 

requirements in their constitutions. 

The net result may be a "snowballing" effect. As more states adopt 

transportation as a legitimate form of public aid to nonpublic pupils 

and their schools, other states are more likely to respond to private 

school lobbying efforts and follow that trend in the future. 

3. The results of the financial survey of this study are as 

important for what could not be shown in terms of the costs of 

nonpublic pupil transportation, as that which was actually reported on 

the financial status of such transportation in the United States. The 

reported data for nonpublic pupil transportation were incomplete and 

inconsistent from state to state, and thus it was not possible to 

provide a total picture of the aid on a national basis. Several 

reasons are suggested for the lack of reported financial data from the 

various states: 

(a) There might have been an unwillingness by states to report 

costs on the provision of transportation to private schools, 

possibly to avoid a church-state conflict. Data may have 
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existed in some states, but the extent of the aid was not 

reported. 

(b) A number of states mandated private school transportation but 

apparently did not require any documentation of costs. 

Recorded data simply may not have existed regarding the 

statewide costs of nonpublic pupil transportation in several 

states. 

(c) Several states did not differentiate costs between 

publicly-funded public and nonpublic pupil transportation. 

Perhaps such states adhered to the child benefit theory that 

the aid was for the health and safety of the child and not the 

private schools. Consequently, since the recipients of the 

publicly-funded benefit were the children, the transportation 

aid was not viewed as a public-private school matter. 

(d) Certain states allowed only the use of non-school governmental 

agency funding for nonpublic pupil transportation. These 

costs were not necessarily reported to the state education 

agencies which were surveyed for this study. 

(e) The provision of transportation services to nonpublic pupils 

in some states was interpreted not to be direct financial aid 

or reimbursements to such pupils or their schools. This 
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provision was not considered an additional cost to the public 

beyond the costs of the public school transportation program. 

The use of public school buses on already-existing routes for 

private-school transportation required no separate funding 

under this view, and there was subsequently no recording or 

reporting of costs for transporting private school pupils. 

The consequence of the lack of adequate statewide data is that 

educators and the public in general are unaware of the cost of private 

school transportation in half the states that provide such aid, and 

they are certainly uninformed about the total cost of transportation 

aid nationally. 

Recommendations for Further Study 

Based on the findings of this study, it is recommended that the 

following be considered for future studies: 

1. This study did not compare the actual provision of 

transportation services with individual states' statutory requirements 

for nonpublic pupil transportation. For example, certain states 

mandated that a specific level of services was required for 

transportation to private schools. It is possible that local school 

districts, in actual practice, go beyond the state's requirements by 

adjusting routes or distances traveled. A more in-depth study should 
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be conducted to match legal requirements and actual transportation 

service provision for nonpublic pupils. 

2. Further study is also necessary to compare the actual 

transportation services provided to nonpublic and public school pupils 

in those states which indicated outside-district transportation of 

pupils. It is possible that more extensive transportation services are 

being provided to primarily sectarian pupils than to the public school 

pupils within some states. This could constitute a First Amendment 

violation of the federal c9nstitution. 

3. Further research should be undertaken to establish the costs 

of nonpublic pupil transportation in those states which did not report 

nonpublic pupil transportation expenditures to this study. More 

research is necessary in these states to determine whether nonpublic 

pupil and cost data are recorded within the states but were not 

reported to this study, or whether such data are not recorded and an 

estimation of costs is necessary. 

4. Twenty states were not identified in this study as providing 

nonpublic pupil transportation services. An update should be conducted 

to determine whether the legal status of nonpublic transportation aid 

has changed in these states since the completion of the present study •. 

Additionally, research which analyzes selected characteristics (such as 
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the percentage of private school enrollment, the religious composition 

of the general state population, state constitutional church-state 

requirements, and the status of other statewide private school aid) 

within each state should be undertaken to predict those non-provider 

states which are most likely to fund nonpublic pupil transportation 

services in the future. 

Discussion 

The provision of transportation to nonpublic pupils is a form of 

public aid to private school pupils and their schools which has 

increased over the years and is now well-established in over one-half 

the states which provide some form of transportation aid or services to 

their nonpublic pupils. The effect of private school transportation 

aid has been cumulative over the past forty years until it is apparent 

that the cost to the public, and possibly the public schools, is now a 

substantial, but only partially-known expenditure. 

In particular, the provision of transportation to nonpublic pupils 

within already-existing public school transportation systems allows 

many private schools in the United States to benefit from an almost 

indistinguishable form of public aid, since the overall costs of such 

transportation are extremely difficult to assess. By providing 

transportation to nonpublic pupils on the same buses and same routes as 

public school pupils, the cost of transportation to private schools was 
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absorbed into the cost of the public school transportation programs in 

a number of states. Fifteen states in the study were found to 

authorize nonpublic transportation by statute or by general practice on 

a seats available and/or established routes basis. The cost of the 

nonpublic transportation in the majority of these states was then not 

considered a separate cost from the public school transportation or 

else it was considered essentially a "no cost," if no additional cost 

was evident for the provision of such services. 

One consequence of combining the cost of statewide financing of 

nonpublic and public school transportation is that it is difficult, if 

not impossible, to trace the provision of nonpublic transportation as a 

direct financial aid or benefit to private schools. Combining the 

costs also overstates the actual cost of public school transportation 

while understating the benefits to the private school pupils or their 

schools. 

Additionally, if one assumes that there is a fixed amount of 

resources within a state for funding educational services, then the use 

.of public funds for private school transportation diverts funds from 

use by the public schools and foregoes expenditures for other necessary 

services to the state's public school system. Exactly how much the 

cost of private school transportation diminishes the resources 

available to public schools nationally remains undetermined, since the 

total cost of such transportation remains unknown due to the lack of 

reported data for this study. 
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Table 5.1 

Reported Costs for Nonpublic School Pupils Transported 
at Public Expense, 1981-82 School Year 

Provider 
State 

Alaska 

Connecticut 

Delaware 

Iowa 

Idaho 

Louisiana 

Maryland 

Massachusetts 

New Jersey 

New York 

Rhode Island 
Washington 

Totals 

Nonpublic Pupils 
Transported at Public 
Expense 

759 

38,443 

17,240 

25,003 

O* 

42,522 

7,096§ 

25,161 

103,924 

291,763 

8,584 
OR 

560,495 

State & Local 
Transportation 
Expenditure for 
Nonpublic Pupils 
( in millions) 

$ 0.3 

8.3 

2.4 

5.1 

0.0* 

13.2 

0.8§ 

2.9 

30.6++ 

83.9 

l.lx 
O.OR 

$148.6 

NOTE: * - No nonpublic pupils reported transported during 1981-82 
school year. 

§ - 1977 reported figure. 
++ - State cost figure available only. 

x - Local cost figure available only. 
R - Nonpublic pupils are transported, but none at public expense 

due to 100% parent reimbursement. 
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Table 5.2 

Nonpublic School Pupils Transported at Public Expense, 
1981-82 School Year - Estimated Costs 

State & Local Statewide Nonpublic 
Transported Transportation Average Cost Pupils 
at Public Ex~enditure* Per Transported Transported at 

Estimated 
Expenditure for 
Statewide Nonpublic 

Expense* Both Public and Pupil Public Expense* Pupil Transportation 
Nonpublic School 
Pu ils 

Kansas 163,892 $51,239,478 $ 313 2,030 $ 635,390 

New Hampshire 92,612 13,358,062 144 9,907 1,426,608 

Ohio 1,348,931 202,367,406 150 150,010 22,501,500 
N 
,i:.. 

Oregon 240,616 65,569,202 273 1,926 525,798 VI 

South Dakota 46,091 18,242,964 396 923 365,508 

TOTAL 1,892,142 $350,777,112 164,796 $25,454,804 

*All data reported by states in financial survey of study. 
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State 

1. New York 

2. Ohio 

3. New Jersey 

4. Wisconsin 

5. Minnesota 

6. Illinois 

7. Louisiana 
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Table 5.3 

Numbers of Nonpublic Pupils Transported at 
Public Expense, 1981-82 School Year, in 

Rank Order 

Nonpublic Provider 
Pupils State 
Transported 

291,763 13. New Hampshire 

150,010 14. Rhode Island 

103,924 15. Kentucky 

62,385 16. Maryland 

58,092 17. Kansas 

45,442 18. Oregon 

42,522 19. South Dakota 

8. Connecticut 38,443 20. Alaska 

9. Massachusetts 25,161 

10. Iowa 25,003 

11. Delaware 17,240 

12. Indiana 16,555 

Nonpublic 
Pupils 
Transported 

9,907 

8,584 

8,567 

7,096 

2,030 

1,926 

923 

759 
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Table 5.4 

Percentage of Pupil Population Transported to Nonpublic Schools 
in 1981-82 School Year, by Provider State 

Between Between Between Between 
0-5% 5-10% 10-15% 15-20% 
TransEorted TransEorted TransEorted TransEorted 

Oregon 0.8 Illinois 5.7 Connecticut 10.1 New York 15.8 

Kansas 1.2 Minnesota 6.7 Wisconsin 10.6 Delaware 16.7 

Kentucky 1.8 Louisiana 7.5 New Hampshire 10.7 New Jersey 17.3 

South Iowa 9.5 Ohio 11.1 
Dakota 2.0 

Rhode 
Alaska 2.1 Island 9.9 

Indiana 2.6 

Massachu-
setts 4.5 

Maryland * 

Note: *Figures for Maryland were excluded since the state does not 
transport nonpublic pupils on a statewide basis, and 
available figures for transported nonpublic pupils were 
from a 1977 study. 
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Table 5.5 

Percentage of Pupil Population Transported to Nonpublic Schools 
and 

Percentage of Private School Enrollment in Provider States 

Between Between Between 
5-10% 10-15% 15-20% 
Transported Transported Transported 

Oregon 0.8 ( 7.8)A Illinois 5.7 (14.6) Connecticut 10.1 (12.7) New York 15.8 (15.9) 

Kansas 1.2 ( 7.4) Minnesota 6. 7 (10.0) Wisconsin 10.6 (15.5) Delaware 16.7 (18.1) 

Kentucky 1.8 ( 9.5) Louisiana 7.5 (16.7) New Hampshire 10.7 (10.0) New Jersey 17.3 (14.7) 

South Iowa 9.5 ( 9.3) Ohio 11.1 (12.2) 
Dakota 2.0 ( 6.2) 

Rhode Island 9.9 (15.6) 
Alaska 2.1 ( 3.2) 

Indiana 2.6 ( 8.8) 

Massachusetts 
4.5 (11.2) 

A Percentage of private school enrollment in each state appears in parentheses. Figures represent 
1980 private school enrollment and are the latest figures available from the U.S. Census Bureau, 
County and City Data Book, 1983. 

N 
~ 
0) 
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S.Ct. 840 (1980) · 

State Transportation Cases: 

Alaska 
Matthews v. Quinton, 362 P.2d 932 (1961) 

California 
Bowker v. Baker, 167 P.2d 256 (1946) 

Connecticut 
Snyder v. Town of Newtown, 161 A.2d 770 (1960) 

Cromwell Property Owners Ass'n v. Toffolon, 495 F.Supp. 915 (1979) 

Delaware 
State v. Brown, et al., 36 Del. 181, 172 A. 835 (1934) 
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Opinion of the Justices, 216 A.2d 668 (1966) 

Hawaii 
Spears v. Honda, 449 P.2d 130 (1968), rehearing denied (1969) 

Idaho 
Epeldi v. Engelking, 488 P.2d 960 (1971) 

Illinois 

Iowa 

Board of Ed., Sch. Dist. No. 12, Cook Cty. v. Bakalis, 299 N.E.2d 
737 (1973) 

People ex rel. Bd. of Ed., Dist. No. 142 v. State Bd. of Ed., 344 
N.E.2d 5 (1976) 

Silver Lake Consol. Sch. Dist. v. Parker, 238 Iowa 984 (1947) 

Ams. United for Separation of Ch. & St. v. Benton, 413 F.Supp. 955 
(1976) 

Kentucky 
Sherrard v. Jefferson County Bd. of Ed., 294 Ky. 469 (1942), 171 

S.W.2d 963 (1943) 

Nichols v. Henry, 191 S.W.2d 930 (1946) 

Rawlings v. Butler, 290 S.W.2d 801 (1956) 

Board of Ed. of Jefferson County v. Jefferson County, 333 S.W.2d 
746 (1960), rehearing denied (1960) 

Maine 
Squires v. Inhabitants of City of Augusta, 153 A.2d 80 (1959) 

Maryland 
Board of Education v. Wheat, 199 A.628 (1938) 

Adams v. St. Mary's County, 180 Md. 550 (1942) 

Massachusetts 
Quinn v. School Committee of Plymouth, 125 N.E.2d 410 (1955) 

Murphy v. School Committee of Brimfield, 389 N.E.2d 399 (1979) 

Attorney General ·v. Sch. Comm. of Essex, 439 N.E.2d 770 (1982) 

Michigan 
Alexander v. Bartlett, 165 N.W.2d 445 (1968) 
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Minnesota 
Americans Unit. Inc. as Pro., Etc. v. Ind. Sch. D. No. 622, 179 

N.W.2d 146 (1970) 

Missouri 
McVey v. Hawkins, 258 S.W.2d 927 (1953) 

Luetkemeyer v. Kaufmann, 364 F.Supp. 376 (1973), affirmed on 
appeal, 95 S.Ct. 167, 42 L.Ed. 2d 134, 419 U.S. 889 (1974) 

Mallory v. Barrera, 544 S.W.2d 556 (1976) 

Nebraska 
State, Etc. v. Sch. Dist. of City of Lincoln, 320 N.W.2d 472 (1982) 

New Jersey 
Bd. Ed. Central Re§'l High Sch., Etc. v. State Bd. of Ed., 141 

A.2d 542 (195) 

Fox v. Board of Ed. of West Milford, 226 A.2d 471 (1967) 

McCanna v. Sills, 247 A.2d 961 (1968) 

Board of Education v. Gateway Regional High Sch. Dist., 248 A.2d 
564 (1968) 

West Morris Regional Board of Education v. Sills, 279 A.2d 609 
(1971) 

New Mexico 
Zellers v. Huff, 236 P.2d 949 (1951) 

New York 
Judd v. Board of Education, 15 N.E.2d 576 (1938), writ. of cert. 

denied, 317 U.S. 588, 87 L.Ed. 481, 63 S.Ct. 34 (1942) 

Board of Education of Central Sch. Dist. v. Allen, 192 N.Y.S.2d 
186 (1959) 

Application of Silver, 205 N.Y.S.2d 650 (1960) 

O'Donnell v. Antin, 335 N.E.2d 854 (1975), appeal dismissed, 423 
U.S. 919, 46 L.Ed.2d 245, 96 S.Ct. 258 

Finkel v. N.Y. City Bd. of Ed., 474 F.Supp. 468 (1979) 

North Dakota 
Dickinson Public Sch. Dist. No. 1 v. Scott, 252 N.W.2d 216 (1977) 
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Ohio 
Honohan v. Holt, 244 N.E.2d 537 (1968) 

Oklahoma 
Gurney v. Ferguson, 122 P.2d 1002 (1941) 

Board of Education for Ind. Sch. Dist. No. 52 v. Antone, 384 P.2d 
911 (1963) 

Pennsylvania 
Connell v. Board of School Directors, 52 A.2d 645 (1947) 

School District of Robinson Township v. Houghton, 128 A.2d 58 
(1956) 

Rhoades v. School District of Abington Township, 226 A.2d 53 (1967) 
appeal dismissed, 389 U.S. 11, 19 L.Ed. 7, 88 S.Ct. 61 

School Dist. of Pittsburgh v. Com. Dept. of Ed., 382 A.2d 772 
(1978), appeal dismissed, 443 U.S. 901, 61 L.Ed.2d 869, 99 
S.Ct. 3091 

Springfield School Dist. v. Dept. of Ed., 397 A.2d 1154 (1979), 
appeal dismissed, 443 U.S. 901, 61 L.Ed.2d 869, 99 S.Ct. 3091 

Bennett v. Kline, 486 F.Supp. 36 (1980), affirmed without published 
opinion, 633 F.2d 209 

Rhode Island 
Chaves v. School Committee, 211 A.2d 639 (1965) 

Jennings v. Exeter-West Green. Reg. Sch. Dist. Com., 352 A.2d 634 
(1976) 

Members of Jamestown Sch. Com. v. Schmidt, 427 F.Supp. 1338 (1977) 

Members of Jamestown Sch. Com. v. Schmidt, 405 A.2d 16 (1979) 

Members of Jamestown Sch. Committee v. Schmidt, 525 F.Supp. 1045 
(1981) 

South Dakota 
Hlebanja v. Brewe, 236 N.W. 296 (1931) 

Washington 
Mitchell v. Consolidated School Dist. No. 201, 135 P.2d 79 (1943) 

Visser v. Nooksack Valley School Dist. No. 506, 207 P.2d 198 (1949) 
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West Virginia 
State ex. rel. Hughes v. Board of Education, 174 S.E.2d 711 (1970) 

Wisconsin 
State v. Milquet, 192 N.W. 392 (1923) 

State v. Nusbaum, 115 N.W.2d 761 (1962) 

Cartwright v. Sharpe, 162 N.W.2d 5 (1969) 

State ex rel. Knudsen v. Board of Ed., Elmbrook Sch., 168 N.W.2d 
295 (1969) 

State ex rel. Vanko v. Kahl, 188 N.W.2d 460 (1971) 

Deutsch v. Teel, 400 F. Supp. 598 (1975) 

Young v. Bd. of Ed., Joint Dist. No. 10, 246 N.W.2d 230 (1976) 

Holy Trinity Community School v. Kahl, 262 N.W.2d 210 (1978) 

Hahner v. Board of Ed., 278 N.W.2d 474 (1979) 

O'Connell v. Kniskern, 484 F.Supp. 896 (1980) 



APPENDICES 

256 



APPENDIX A 

INITIAL SAMPLE OF SURVEY LETTER 

TO CHIEF STATE SCHOOL OFFICERS 

257 



258 -, 

COLLEGE OF EDUCATION 

VIRGINIA POLYTECHNIC INSTITUTE AND ST A TE UNIVERSITY 

B/ack;burg, Virginia 24061 

DIVISION OF ADMINISTRATIVE AND EDUCATIONAL SERVICES 

August 12, 1982 

Wayne Teague 
Superintendent of Education 
State Department of Education 
Montgomery, Alabama 36130 

Dear Mr. Teague: 

We are presently conducting a study to determine the current status of public 
financing of transportation for elementary and secondary private school 
pupils in the United States. In general, transportation assistance for 
private school pupils is provided in ways such as direct financial aid, 
reimbursement of costs, or actual service provision by the state or locality. 

In conducting the initial phase of our study we would like to determine 
not only which states presently provide transportation for private school 
pupils, but also the legal basis within each state for the particular policy. 
We are soliciting your cooperation in the following manner: 

A. If your state does not provide state or local assistance to 
transport private school children, please complete and return 
the enclosed card to us as soon as possible. 

B. If your state does provide state or local financial assistance 
for the transportation of private school children, we would 
like to request the following information from you: 

1. A copy of the legislation authorizing pupil assistance 
for the transportation of private elementary and 
secondary school children in your state. If it is not 
possible to obtain a copy of the legislation, would you 
please provide us with the statutory citation so that we 
may loc~te the specific legislation. 

However, if you provide transportation assistance for 
private school pupils in your state and it is not 
specifically indicated by statute, please inform us of 
this fact, and provide us with the legal basis of such 
assistance, i.e., a state attorney general's opinion or 
other documents. 

2. The name and/or citation of any court case(s) which 
has/have been litigated in your state concerning the 
legality of transporting private school pupils. If 
there has been no litigation in your state regarding 
this topic, please indicate this instead. 
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Your cooperation in helping us to obtain the requested information would 
be most appreciated. We would be glad to send you a copy of the executive 
summary of our study upon its completion. We realize that expenses may 
be incurred by your office i~ providing us with copies of documents. 
Therefore, please bill us accordingly. 

Again, thank you. If you should have any questions regarding the information 
which we have requested, please contact Ms. Susan Mittereder at the address 
below. 

Sincerely yours, 

M. David Alexander 
Associate Professor 

Richard G. Salmon 
Associate Professor 

Susan E. Mittereder 
Research Associate 

ppg 

Please forward the requested 
material to: 

Ms. Susan E. Mittereder 
Room 220, UCOB 
Division of Administrative and 

Educational Services 
Virginia Polytechnic Institute 

and State University 
Blacksburg, VA 24061 
(703) 961-5111 
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COLLEGE OF EDUC.-\TIOS 

VIRGINIA POLYTECHNIC INSTITUTE AND STATE UNIVERSITY 

DIVISION OF .\Da.UNISTllATIVE AND EDUCATIONAL SER.VICES 

Robert G. Scanlon, Secretary 
Department of Education 
Commonwealth of Pennsylvania 
Box 911 
Harrisburg, PA 17126 

Dear Dr. Scanlon: 

September 12, 1982 

'Blacksburg, Virginia 24061 

On August 12, 1982, a letter was mailed to your office seeking information 
for a study on the current status of public financing of transportation 
for elementary and secondary private school pupils in the United States 
(see attached letter). We are pleased that as of October 4, 1982, we 
have received responses from forty-one states. 

However, as of this date we have not received the requested information 
from your state. We realize that you receive many such requests for 
information. Unfortunately, without complete data from all states the 
study will be limited and its utility restricted. Would you please check 
the progress of our earlier request, so that we may complete this aspect 
of our research as soon as possible? 

Thank you for your assistance in helping us to obtain the information 
necessary to represent all states in our survey. If you should have 
any questions, please do not hesitate to contact us. 

Sincerely, 

M. David Alexander 
Ass0&.iate Professor 

Richard G. Salmon 
Assocate Professor 

Susan E. Mittereder 
Research Associate 

sem 
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POSTCARD FOR NO PUBLIC FUNDING TO TRANSPORT PRIVATE SCHOOL PUPILS 

CHECK THOSE STATEMENTS BELOW WHICH PERTAIN TO YOUR STATE: 
1. There is no statutory authorization in this state to pro-

vide for public funding to transport private school pupils. 
AND 

2. The state constitution and/or the state code in this state 
prohibits public funding to transport private school pupils. 
This prohibition of such funding: 

(CHECK ANY THAT APPLY BELOW:) 
A. is presently unchallenged by any court decision. 

--B. is supported by court decision(s). 
--C. is supported by a state attorney general 1 s opinion. 
--0. Other: 

NAME OF RESPONDENT/TITLE=---------------
ADDRESS: 
CITY/STATE/ZIP: ___________ PHONE: _____ ~ 

Ms. Susan E. Mittereder 
Room 220, UCOB 
Division of Administrative 

and Educational Services 
Virginia Polytechnic Institute 

and State University 
Blacksburg, VA 24061 
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COLLEGE OF EDUCATION 

VIRGINIA POLYTECHNIC INSTITUTE AND STATE UNIVERSITY 

'Blacksburg, Virginia 2~061 
D1v1s10N OF ADMINISTI.ATIVI AND EDUCATIONAL SE~VIC!S June 17, 1983 

Stanley M. Jendzejec 
Administrator, State Office Building 
Room 100 
Providence, Rhode Island 02903 

Dear Mr. Jendzejec: 

In August, 1982, a letter was mailed to the chief state school officers of all 
states in order to determine the legal status of public financing of transportation 
for nonpublic elementary and secondary school pupils in the United States. A 
response was received for our study from each state, and we are now conducting 
the final phase of financial data collection. Since our initial results indicated 
that thirty states mandate or permit the transportation of nonpublic pupils at 
the elementary and secondary lev~l, we are contacting the state directors of 
pupil transportation within those states. 

The initial response we received from Arthur R. Pontarelli, Commissioner, indicated 
that Rhode Island does provide at least some transportation aid or services, 
either by a mandatory or permissive statute or by existing practice, to elementary 
and/or secondary private school pupils. For the second phase of our study, the 
directors of pupil transportation were selected because of their familiarity 
and knowledge of the intricacies of financing school transportation. We would 
1 ike to ask for your assistance in collecting information on the cost of providing 
nonpublic pupil transportation in your state for the 1981-82 school year. 

Attached is a brief questionnaire which we would like you to answer as completely 
as possible by July 8, 1983. If you have any documents that you feel would validate 
the requested data, or which might provide additional information to our study 
of private school pupil transportation costs, would you please include these 
along with your survey response? 

Your cooperation in helping us to obtain the requested information will be most 
appreciated. We would be glad to send you a copy of the executive summary of 
our study upon its completion, at your request. If you should have any questions 
regarding the information we have requested, please contact Ms. Susan Mittereder 
at 703/961-5111.* 

Sincerely yours 

M. David Alexander 
A,iociate Professor 

Richard G. ~almon 
Associate Professor 

Susan E. Mittereder 
Research Associate 

,~Please forward the survey and 
requested information to the 
name/address at the bottom of 
the questionnaire. 
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PAGE ONE 
TRANSPORTATION SURVEY 

THE INFOFNATION REQUESTED IN THIS SURVEY CONCERNS THE TRANSPORTATION OF REGULAR 
DAY PUBLIC AND NONPUBLIC ELEMENTARY ANO/OR SECONDARY SCHOOL PUPILS FOR THE 1111-az 
SCHOOL YEAR. PLEASE ANSWER ALL QUESTICl'<S, OR INDICATE THAT THE REQUESTED DATA 
ARE NOT AVAILABLE !"ROM YOUR STATE. 'tl1!: REALIZE THAT RECORDS VARY FROM STATE TO 
STATE, AND THAT IT MAY BE NECESSARY TO ESTIMATE CERTAIN FIGURES BASED ON THE 
AVAILABILITY OF INFORMATION. IP' ESTIMATES ARE USED, PLEASE INDICATE THIS ON THE 
PARTICULAR QUESTION( SJ. 

ADDRESS 

I. HOW MANY ELEMENl"ARY AND SECONDARY SO<OOL l'UPILS WERE TRANSPORTED AT PUBLIC 
EXPENSE IN YOUR STATE OURll'G THE 1181 • IZ SCHOOL YEAR? 

(INCLUDa: BOTH PUBLIC ANO NONPUBLIC Pl.lf"ILS) 

A. HOW MANY OF n<ESE PlJPILS WERE ENROLLED IN~ SOiOOLST 

__ DATA ARE ESTIMATED, DATA ARE NOT AVAILABLE, 

B, HOW MANY OP' THESE l'UPILS WERE ENROLLED IN NONPUBLIC SCHOOLS? 

__ DATA ARE ESTIMATED. DATA ARE NOT AVAILABLE. 

C. HOW MANY OP' n<ESE NONPUBLIC l'UPILS TRANSPORTED ARE ENROLLED IN SECTARIAN 

SCHOOLS? 

__ DATA ARE ESTIMATED. __ DATA ARE NOT AVAILABLE. 

Z. HOW WAS THE TRANSPORTATION OF NONPUBLIC 
YOUR STATE FOR THE isa1-az SQiOOL YEAR? 
STATE. 

SCHOOL PUPILS PUBLICLY FUNDED WITHIN 
PLEASE OiECK ~ THAT APPLY TO YOUR 

A. ___ FULL STATE. F'UNDll'G OP' NONPUBLIC TRANSPORTATION 

B. ___ PARTIAL STATE P'U'<DING OP' NONPUBLIC TRANSPORTATION 

C. ___ NO STATE P'U'<DING OF NONPUBLIC TRANSPORTATION 

D. ___ ALL LOCAL EDUCATIONAL AGENcy SCiOOL FUNDING FOR NONPUBLIC TRANSPORTATION 

E. ___ STATE REIMBURSEMENI' TO THE LOCAL EDUCATIONAL AGENCY FOR THE TRANSPORTATION 
OF NaO>UBLIC PllPILS NOT DISTINGUISHABLE FROM THE STATE REIMBURSEMENT FOR 
THE TRANSPORTATION OF PtJBLIC SO<OOL l'UPILS 

P'. ___ LOCAL TRANSPORTATION F"lJNDS FOR NONPUBLIC PUPILS NOT DISTINGUISHABLE FROM 
LOCAL TRANSPORTATION FUNDS FOR PUBLIC P'UPILS 

G. ___ NON•SCHOOL GOVEl'lfHENl'AL AGENcy FUNDING FOR TRANSPORTATION OF NONPUBLIC 
l'UPILS. PLEASE INDICATE THIS SOURCE OF FUNDING: 

H. ___ NO SEPARATE PUBLIC FUNDING PROVIDED FOR NONPUBLIC l'UPIL TRANSPORTATION 
IN THIS STATE. NON•PUBLIC l'UPILS ALLOWED TO BE TRANSPORTED: 

___ ON ALREADY•ESTABLISHED P\JBl.lC SCHOOL ROUTES 

___ CH A •sEATS AVAILABLE" BASIS 

___ USING O'TliER CRITERIA. PLEASE EXPLAIN: 

I. OTHER FUNDING. PLEASE EXPLAIN:---------------------
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PAGE TWO 

J. WHAT WAS '!HE TOTAL STATE AHD LOCAL SO«lOL TRANSPORTATION EXPEN>lniRE FCR ALL 
ELEMENTARV AND SECONDARY SCHOOL PUPILS IN THE STATE CURING THE 1111 •IZ SOiOOL 
\'£ART IP' POSSIBLE, PLEASE CESl12'1ATE THE AMOUNT'S FOR TOTAL TRANSPORTATION 
OPERATING E:XJ>EN>ITURE AND TOTAL TRANSPORTATION CAPITAL OUTLAY EXPENDITURE 
FOR THE YEAR. 

TDTAL TRANS. 
OPERATING 

--------'E:XJ>EN>ITURE 
uas-az 

___ DATA ARE ESTIMATED, 

TOTAL TRANS, 
CAPITAL OUTLAY 

--------'E.xPENDITURE 
1111-az 

___ DATA ARE ESTIMATED, 

TOTAL S010DL 
TRANSPORTATION 

______ __,EXPENDITURE 

Ull•IZ 
___ DATA ARE ESTIMATED. 

___ DATA ARE NOT AVAILABLE. ___ DATA ARE NOT AVAILABLE. ___ DATA ARE NOT AVAILABLE. 

A, OF THIS TDTAL EXPENDITURE, WHAT WNS THE TOTAL ~ MONEY EXPENDED IN THE 
1111 •IZ SCHOOL YEAR FOR THE TRANSPORTATION OF: 

PlJBLIC 
Sa«lOL 

--------,PUPILS 

___ DATA ARE ESTIMATED. 

NONPUBLIC 
S0100L 

-------~PUPILS 

___ DATA ARE ESTIMATED. 

~ PlJBLIC 
AND 

-------~NONPlJBLIC 
PUPILS 

___ DATA ARE ESTIMATED. 

___ DATA ARE NOT AVAILABLE, ___ DATA ARE NOT AVAILABLE. ___ DATA ARE NOT AVAILABLE. 

B. OP' THIS TOTAL EXPENDITURE, WHAT WAS THE TDTAL LOCAL MONEY ( F'RClM ALL LOCAL 
SOUICES) EXPENDED IN THE 1111 • IZ S01DOL YEAR FOR THE TRANSl'ORTATION OP': 

PlJBLIC 
S01DOL 

---------PUPILS 

NONPUBLIC 
SCHOOL 

----------PUPILS 

___ DATA ARE ESTIMATED, 

!!!!J?! PlJBL I C 
AND 

--------,.HONPlJBLIC 
PUPILS 

___ DATA ARE ESTIMATED. 

___ DATA ARE NOT AVAILABLE. ___ DATA ARE NOT AVAILABLE. ___ DATA ARE NOT AVAILABLE. 

•. IF YOUR STATE FUNDS NONPlJBLIC PUPIL TRANSPORTATION IN FULL. OR PARTIALLY, IS 
TM£ STATE REIJIIBJRSEMENT MADI: TO: 

A. ___ THE LOCAL EDUCATIONAL AGENCY 

&, ___ DIRECTLY TO THE PARENT AS P'ULL OR PARTIAL REIMBURSEMENT OF TRANSPORTATION 
COSTS 

c. ___ DIRECTLY TD THE NONPUBLIC SCHOOL 

D, ___ A CCNBINATION OF ANY OF THE ABOVE. PLEASE EXPLAIN, BRIEFLY: 

£. ___ OTHER: 

F, ___ DOES NOT APPLY. ONLY LOCAL AND !!,! STATE FUNDS ARE EXPENDED FOR NONPUBLIC 
PUPIL 'l'RANSPORTATI ON. 

I, WOULD YOU PUCASE SEND US A COPY OF YOUR STATE TRANSPORTATION FORMULA? 

--- COPY IS ATTAOiED, ( IF THERE IS AHr CDST INVOLVED, PLEASE BILL US,) 

I. IP' YOU HAVE A SEPARATE STATE FORMULA OR METHOD OF P'UNDING TRANSPORTATION OF 
NONPlJBLIC SCHOOL PUPILS, WOULD YOU PLEASE SEND US A COPYT 

___ COPY IS ATT.AOIED. ___ NO SEPARATE STATE 
FOINULA FOR NONPUBLIC 
PUPIL TRANSPORTATION • 

................................................... 
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COLLEGE OF EDUC.\TION 

VIRGINIA POLYTECHNIC INSTITUTE AND STATE UNIVERSITY 

'/Jlac/ts/,urg, Virginia 24061 

D1v1s10N .or .-\DMINISTUTIVE AND EDUCATIONAL SERVICES 

Ted B. Randal I 
Coordinator, Program 

Planning & Development 
Office of Education 
100 N. First Street 
Springfield, IL 62777 

Dear Mr. Randall: 

July 11, 1983 

On June 17, 1983, a letter was mailed to your office seeking your 
assistance in collecting information on the cost of providing nonpublic 
pupil transportation in your state for the 1981-82 school year. We are 
pleased that as of July 11, 1983, we have received responses for our 
study from the majority of states that either mandate or permit the 
transportation of nonpublic elementary and secondary school pupils. 

However, as of this date we have not received the requested informatron 
from your state. We realize that you may receive many such requests for 
information. Unfortunately, without complete data from all states, our 
study cannot be completed. 

Would you please check the progress of our earlier request, so that we 
may complete this aspect of our research as soon as possible? If you 
are in the process of returning the transportation survey at this time, 
please disregard receipt of this second request. If it is not possible 
for you to complete the financial information on transportation from 
your office, would you kindly refer the survey to the appropriate agency 
within your state department of education? 

Your cooperation in helping us to obtain the financial information will 
be most appreciated. If you should have any questions regarding the· 
requested survey information, please contact Ms. Susan Mittereder at 
the address or phone number below. 

Sincerely, 

M. David Alexander 
Associate Professor 

Richard G. Salmon 
Associate Professor 

Susan E. Mittereder 
Research Associate 

Please return the survey to: 
Ms. Susan E. Mittereder 
Room 220, UCOB 
Division of Administrative 

and Educational Services 
Virginia Polytechnic Institute 

and State University 
Blacksburg, VA 24061 703/961-5111 
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GLOSSARY OF TERMS 

The following terms pertinent to the study are defined as follows: 

Public school. A public school is commonly defined as one that 

meets three basic qualifications: I) it is tax supported, 2) it is 

under the immediate operational control of a govern.mental agency, and 

3) it must be free and open to all. 

Nonpublic school. Any school which is not classified as public was, 

considered to be a nonpublic school. The nonpublic school may be 

either a sectarian or nonsectarian school. For the purposes of this 

study, nonpublic school and private school were used synonymously. 

Parochial school. A nonpublic school which is operated and 

maintained by a particular religious organization. This term has been 

used synonymously with a sectarian or religious school, which is a 

nonpublic school with legal or fiscal ties to any religious 

denomination or sect. 

Mandatory nonpublic pupil transportation. The state has required 

by law that local school divisions shall provide for the transportation 

of pupils who attend nonpublic schools and who reside within the school 

division boundaries. The actual transportation provision mandate may 

vary from state to state, including, for example, equal rights and 

privileges for public and nonpublic pupils, the use of already 

established public school routes only, the provision of within or 

outside district transportation, or the use of mileage restrictions. 
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Permissive nonpublic pupil transportation. The state permits by 

law that local school divisions may, but are not required to, provide 

f.or the transportation of nonpublic school pupils who reside within 

their boundaries. Permissive transportation allows for local option in 

making the decision whether to transport private school pupils. 

Outside district transportation. The provision of publicly-funded 

transportation is sometimes provided to pupils across school district 

boundaries, from the school district of pupil residence to a contiguous 

school district in which the pupil's school of attendance is located. 

The terms cross-district and inter-district transportation are 

synonymous terms. Use of the term cross district was found in the 

review of court cases on nonpublic pupil transportation, while use of 

the term outside district transportation is more commonly found in 

financial literature. 

Within district transportation. The provision of publicly-funded 

transportation is generally provided to the school of attendance within 

the pupil's school district of residence. The term intra-district is 

applicable, although infrequently used. 

Restricted transportation services. Transportation services 

provided at public cost to nonpublic school pupils are less than those 

provided to public school pupils. States with "restricted services" 

have specific statutory restrictions which disallow the provision of 

equivalent or same transportation services to nonpublic pupils as those 

provided to public school pupils. 
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Limited transportation services. Transportation services provided 

at public cost to nonpublic school pupils are required or permitted by 

statute strictly on a seats available, established route basis on 

public school buses. 

Equivalent or same transportation services. Transportation 

services provided at public cost to nonpublic school pupils are either 

(1) separate, but equivalent to those services provided to public 

school pupils, or .(2) the same services provided to public school 

pupils on the same routes of travel. Included in this category are 

those states in which the ·statutory wording for nonpublic pupil 

transportation provides for equal, same or equivalent transportation 

rights or services. 

Extended transportation services. Transportation services provided 

at public cost to nonpublic school pupils are more extensive than those 

provided to public school pupils. Nonpublic pupil transportation 

outside school district boundaries is defined as "extended", since 

public school pupils are not, in practice, transported across school 

district lines to the same extent as nonpublic pupils, even when such 

provision is provided for by statute. 
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