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Reformative or Regressive!?
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Abstract
In North America, public-private partnerships (P3s) are increasingly using pre-
development agreements to enhance collaboration between the public and private
sectors. Known colloquially as “progressive P3s”, these agreements allow the private
sector to help scope and shape the structure of projects at the front end. However,
concerns about their efficacy persist. Our Commentary contextualizes this ongoing
debate by outlining the potential benefits and pitfalls of this new approach to P3s. We
conclude that both practitioners and academics have a crucial role to play in our
experience with and understanding of the progressive P3 experiment.
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Commentary

In the United States and around the world, public-private partnership (P3) procure-
ments have continued to evolve, creating an expanded toolkit for both procurement
authorities and developers alike (Casady et al., 2018, 2020; Garvin, 2019). In many
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markets, P3 procurements traditionally begin with a “two-step” Request for Qualifi-
cations (RFQ)/Request for Proposals (RFP) process (Casady et al., 2019). In these
processes, a competitive RFP produces committed bids and risk allocations. However,
as markets have developed, a growing trend towards more collaborative project de-
velopment practices has emerged. This trend places emphasis on incorporating more
collaborative elements in traditional, two-stage procurements as well as the use of pre-
development agreements (PDAs), also known as “progressive P3s.” In progressive P3s,
the authority allows the private sector to help scope and shape the structure of a project
after a short RFQ stage (P3 Bulletin, 2021). After the public agency selects a partner
based on qualifications (or possibly their fee structure) for the “collaborative” stage of
the project, the developer is usually given “first rights” if the project advances suf-
ficiently. Subsequently, project design, risk allocation, and pricing are developed jointly
between the public and private sector for the purpose of creating an asset that is, ideally,
more “fit-for-purpose,” after which parties enter into a comprehensive agreement.

Although the term “progressive P3” has been applied widely to describe a variety of
slightly different approaches, they all have one common goal: risk mitigation at the
front-end of the project development process (P3 Bulletin, 2022a). For some industry
experts, the advent of a more progressive model represents “a new pathway forward for
hard to procure projects” and adoption is being driven by market forces as well as
current response rates to traditional P3 procurements. By “solv[ing] ‘the challenge of
finding a procurement method that balances the need of the public sector . . . with the
desire to get the best of the private sector into projects[,]’” the progressive P3 model is
expected to significantly disrupt the North American market (P3 Bulletin, 2021).

Already, such an approach has seen growing popularity, especially in some of
America’s flagship projects—e.g., Op Lanes Maryland and California’s Sepulveda
Transit Corridor—as well as across various Canadian provinces (P3 Bulletin, 2022a).
For example, Transport Canada recently issued a request for expressions of interest
(REOI) for their massive high-frequency rail P3, a project which would connect
Quebec City and Windsor, Ontario with 1000 km of track along new passenger rail
corridors. Over a 30- to 50-year concession, the project aims to increase maximum train
speeds from 160 km/h to 200 km/h, separate passenger rail traffic from private freight
traffic, and expand ridership from just under 5 million to at least 17 million passenger
trips. A “final investment decision” is expected from the government about three years
after the start of the co-development phase (Inframation, 2022a). Additionally, In-
frastructure Ontario, recently prequalified three teams—PCL Northern Health Care,
Pomerleau Healthcare Partners, and The Bird Team—for the RFP stage of the
Weeneebayko Area Health Authority (WAHA) Redevelopment P3, a project intended
to deliver remote healthcare provision in Artic conditions (P3 Bulletin, 2022b;
Inframation, 2022b). Los Angeles Metro also recently authorized two private sector
teams, Sepulveda Transit Corridor Partners – Bechtel and L.A. SkyRail Express, to
begin pre-development work on the Sepulveda Transit Corridor Project, “a new, high-
capacity transit line that will connect the San Fernando Valley with the Westside and
eventually LAX” (Sotero, 2021). Funded by Measure M as well as other local, state,
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and federal sources, this progressive P3 is expected to cost upwards of $9.5 billion and
will feature either a heavy rail transit concept or monorail concept. Finally, news of LA
Metro’s notice to proceed came just ahead of a decision by Maryland’s Board of Public
Works to award Accelerate Maryland Partners (i.e., Transurban and Macquarie) the
right of first refusal to build and operate $6 billion worth of toll lanes on Interstate 270
and part of the Capital Beltway over a 50-year period (Shaver, 2021).

This growing momentum behind the progressive P3 model appears to be the product
of a more market-driven approach by the private sector to identify and scope feasible P3
projects—i.e., the private sector has a considerable commercial imperative to select
projects that will become economically viable. In this light, building more collaboration
into procurements may offer certain advantages in terms of delivering a better project,
such as lowering transaction costs and limiting downside exposure to overruns and
delays (Inframation, 2022a). Pre-development agreements also make practical sense for
public agencies looking to form long-term partnerships that will assist their efforts in
identifying and advancing P3s. In this way, the progressive approach puts P3s back in
hands of project owners, designers, and operators.

However, not all market players are ready to buy into progressive P3s. For instance,
many pure equity investors remain uncertain of this model because it takes away their
element of control. The benefits of bundling various phases of the project lifecycle—
i.e., design, construction, financing, operations, and maintenance—may also be lost in
the progressive P3model because facilities management knowledge and other expertise
necessary to assemble a proposal may not be engaged until it is too late for meaningful
input. Additionally, “the usual multi-advisor team that is needed to form a bid for a
traditional P3 proposal is no longer necessary” because contractors are brought in to
help scope and define projects at an early stage (P3 Bulletin, 2022c). While this re-
moves a large proportion of advisers from the process (and the large fees they would
typically charge for their services), it also threatens competitive procurement. Tra-
ditional P3s have already received ample criticism for their inability to attract sufficient
competition, especially when firms are putting off pursuing such projects due to high
bid costs (KPMG, 2010; National Audit Office, 2007). Progressive P3s may only
exacerbate these anti-competitive critiques, especially since PDAs create conditions for
sole source negotiation and other perceived conflict of interests (e.g., privately led
analysis of project alternatives in the NEPA process).

Thus, trade-offs between competitive tension and best pricing will be an ongoing
point of contention in progressive P3s. Unfortunately, such considerations are expected
to come with heightened legal scrutiny (P3 Bulletin, 2021). In fact, a Montgomery
County Circuit Court judge already ordered Maryland’s Department of Transportation
to reconsider its decision to award a PDA to Accelerate Maryland Partners after Capital
Express Mobility Partners—the losing private consortium led by Cintra and
Ferrovial—appealed two failed bid protests, claiming the winning proposal was based
on unrealistically low construction cost assumptions. This legal dispute is expected to
significantly affect the cost and timing of the Op LanesMaryland project (Shaver, 2022;
DePuyt, 2022), and may foreshadow challenges that lie ahead for the progressive P3
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model. While it is too early to determine whether this new approach to P3s will flourish
or fail, one thing is clear: many governments in North America remain committed to the
P3 concept.

Ultimately, practitioners and academics will shape our experience with and un-
derstanding of the progressive P3 experiment. The private sector has a specific ob-
ligation to support performance evaluations of these projects with accessible data. Such
transparency is critical for assessing the efficacy of this new approach to P3s. However,
only time will tell if this latest wave of P3 projects is truly “progressive” and beneficial
or “regressive” and harmful to the industry.
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