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CHAPTER I

NATUR® AND SCOPE OF THx STUDY

Introduction

Community colleges, their faculties, and their
studentcs have increased dramatically in numbers over the
past fifteen years. The 1970 Carnegie Commission report
on comnunity colleges commentied on the significance of this
growth by stating: ". . . the Community Colliege has proved
its great worth to American society."
| This great worth to American society is demonstrated
in California, where 88 percenl of all college studenss have
attended a community college. Community colleges seem to be
the wave of the future, offering vrogrens sucn ags adult ox
centinuwing e¢ducation which appeal Lo & broader spechrum of
society than do regular university rprograns.

The growing complexitly of the ccwmmanity college is
nci, however, without its paing., The diversce pepvlstions
served by ceommunily colleges today have resulied in increased
divergence ol interests, life styles, anl zoals on community

¢ camnuses. This in turn has lent itsels to conrlicts

1on on Higher mducation, Tr“
o~ . - - X 7~
iror Cemimnity Collescs {Tiew

n it b




which seem resoclvable only through litigation.

Educational institutions have dramatically in-
creased their dependence on judicial settlements since 1948,
The United States Supreme Court has handed down more than
25 cases on cducational controversies since that Hime., Yet,
in the 176 years of Supreme Court existencc before 1948, it
handed down only 25 cases that concerned éducational issueé.
Community colleges have not been immune to this increase in
litigation, Student righis and academic personnel rights
have been the areas most frequently disputed at all cdu-
cational levels,

his study will analyze disputes relaulng to con-~
stitutional rights and responsibilities of community college
students and academic personnel that have been litigated in
federal and state courts., Such analysis will be of interest
to0 researchers of school law and of practicel concern to

these actuvally on community college canpuses,

Figtorical Review

the first viable public junior college was es-~
tablighed in 1901 in Joliet, Illinoisz. Since thav tine,;
public junior colleges have steadily cxpunded their nuebers
and their enrollments. By 1959 there werce 390 public

junior colleges, with an enrollment of 551,760 stud ﬁtu.

2. . .= . a . o

“Leslie Koltai and Alice 3. Thursvon,
Junior Coileges, Sth ed., 2dited by Mdmund J.
Toashinegbon, o.C0.: Ameriecan Council on Iaucation

Dphe 3-10,
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Sixteen years later, this number had increased to over
1,000 community/junior colleges, and the enrollment had
increased to 3.8 million students.

Barly community collegcs were establisled as ex-
tensions of the public school system., This was the result
of a philosophical struggle in higher education as to the
essential purpose of the university. One school cf thought
believed that universities should devote themselves to pro-
fegsional tTraining and graduate research., It wanted o
censign the first two years of a vniversity curriculum to
expanded programs in local high schools; to become, therefore,
grades 13 and 14. This system approximated the Germen gym-
nasia as only the most promising students would then transfer
to the univercities,

This elitist view of education, imported from Ger-
many, was rejected, eventually, by American educators and
society. This rejection was supported by the establishment
of land grant colleges in the latter half of the nineveenth
centurx.g Land grant colleges made the first significant
steps to develop programs of study to serve the needs of
middle and working class people., The philosophy of lgnd

grant colleges led to the expansion c¢f vocational programs

T

t the high school level for middle and working class people.

Tre comprehensive high school wag developed to provide these

—] .
“Fredericlt Rudolph, The American Coilese and
Universitv, Vintage Books, New York, 1YoZ,

I tpions. €.




programs as well as to continue to provide an academic
curriculum; Soon, ecducatioral cpporturities for all
beyond the high schocl became a demand, and the public
junior college, or community college, becane the answer,
The supporters of public junior colleges believed in low
cost, open admissions, and today, casy cecumuting distance
feor its clientele,

As first conceived, public.junior colleges were to
be academically oriented with the same standards as the

vwniversities. Society's needs and interests changed this

D

concept and community colleges now offer both academic and
vocational programs. Mosl community colleges have cur-
riculumg designed to offer students numerous options in
choosing a program of study. HMany stulents elect a program
of study that blends academic and vocational courses into
a curriculum that meets their needs and the demands of a
literate, industrialized society. Individual goals and
soclety's needs have contributed to the trensformation of
putlic jvnior colleges from academic ingtituticns into
complex, multipurpose inctitutions.

TLocal convrol of public Juaior colleges has Deen

>

eroded since 1960 becausc of financial straing, increasing

educational demands, thie awareness for the need for state-

wide program coordination and control, and population

movility New gtate~wide organizations, such as the State

o ®

I

University oand Community College System of Tennesgee, have
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been established to articulate and to guide these nseds.

As seen from this brief overview of the hisltory of
public juaior colleges, or community colleges, in the United
States, much room for confusion as to tneir place in edu-
cation existvs., Tor example, are community college faculty
public schocl system teachers, or are they moxre on the

level of a university professor? Are community college
students to be governed as strictly as high school students
in regard to personal behavior, or should they be allowed
the frecdoms of university students? 1In the past few vears

J.

mzny court cases have been addressed, at least partially, *to
these guestions. This study will attempt to find come order

in these court decislons and possible answers to the confusion.

Statement oi the Probvlem
The problem under consideration in this study was
10 review and swmarize the impact of cervain significant

federal and state court decisions on the constituticnal

rights and responsibilities of public community college

(%)

svudents end academic personnel.

The objectives of this study were (1) %o determine
which Fadersl) and state court decisions signiflicauvtly cer-
tain e the constitutional righvts end recspoansidilities of
public commuailty college students and academic versoninel
(2) to anaiyse thegse fcderal and state court decisions in
oréer Ltu zscertain the legal principles upon which vhe court

decinions ware based; {(3) 1o detorumine how these selcetad



federal and state court decisions affect the constitutional
rights and responsibilities of public community college
students and academic personucl; and (4) to attempt to
utilize the above analysis to form some basic reccmmenda-
tions for public community college students and academic
personnel regarding their constitutional rights and respon-

g#ibiliities.

Significance of the Study

A preliminary review of the available literature and
a computer search of Xducationzl Resources Information Center
(ERIC), preparatory to 1his sgiudy, revealed no currvent com-
prehensive research conducted on the constitutional rights
and regponsivilities of public cowmunity college siuvdents
and acadenic personnel as determined by federal and state
court decisions. With the burgeoning populatvions (both
acadenmic personnel and students) at communiiy colleges
around the country, it would secem that some sort of ordering
of the I'ederal and state court decisiors pertaining to pubiic

comnunity cellege stulents and acedemic personnel weuld be
Tublic corumnity coileges are, by and large, no
longer grades 15 ana 14 of tThe local school system, Come-
muanity colleges today generally offer varied programs to
. o s et e . s
Giverge populations ranging in ape froem the teenager to the
gsenior citizen, znd in intercst from serious academic o

tecimical student to dilgttante., Mhic divergity of tock-



grounds and interests increases ihe possioility of dlsagyee-
ments and therefore cf litigation. The contracting job
market makes contract negotiations for academic personnel

a much more sensitivc area, inclincd now more to litigation
than to default to solve deadlocks.

The findings and conclugions of this study way have
value tc current and Tuture public cormmranitvy students,
faculty, and administrztors by presenting legal and practical
guidelines about federal and state court{ decisions which
relate tc their constitutional rigats and responsibvilities.

These guidelines will be presented in chapter 5.

Research Iethod to be Useld: Sources
The primary researcn method used in tnis situdy was
en znelysis of the law througih thie legal case metnod, Legal

bibliogravhy and reseaxch differ from other Dibliograghic

-

and recsearch mebthods, ITegal research and znalysis are based

on vreviously ascided cases aund previcusly enacted gvatutbtes,

L. 1

Tc cope with tune enormous body of law already esvanlished

(neaxly three million cases) a system of casc digests has
been developed. The West Purlishing Company nes the most
comprehensive digest
of The country their digests are accepted ag the officisl

K kS K5 M ., o~y S ea o PP S . PO |
court dizest. Mhe importance ol the digest syoven to lescl

ey 3 e P . O I . PR s . Lo
rescearcher and to legedl procvitioner ig cuplained ap follows:

[URN FERE I RN 1 A i~ _ R TR T |
A 21 G0 juciclial decisions suonirTinnoges a sudjoeoy
Y - - ~ ‘ N e LS - P - -
[PRSIORN ¢ LA T 11y ruuix?';u PLCCE .
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Mo clocgsiticacicor concists oiff At H v, .
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arranged scheme of lega: topics and subliopics which
can be approached through a detailed index, Brief
abstracts of the pcints of Jaw in decided cases are
clagsified by subject and sei ouvt in the digests under
appropriate topical headings. They are thcen located
and retrieved by the researcher through the index to
the digest.4

A search was made of West American Digest System

s

from the FPifth Decennial Digest through vhe current General

Digest, Fourtlh Series. American Digest System is a digest of

all reported American cases from 1698 to the present. Every

case published in National Reporter System is briefed for

significant points of law and classified in American Digest

System under the appropriate legal topic. Thus, a researcher

[

is able to brief the case in the Americen Digest System and

through cross reference read the case in National Revorter

System. These two digeste contain virtually all appeilate
decisions haunded down in the United States. Shepard's
Citaticns was also consvlted for appropriate cases.

""he legal encyclopedias, Corpus Juris Sscundum and

Americen Jurisprudence, supplied many case citations., Awmeri-

can Law Reports, Annotated, a digest based on 500 carefully

chosen state and lower federal court decisicns, which edifori-
ally discusses each case, supplied additional leads. The

index to Legal Periodicals, the JIndex to Periodical Articles

Kelated to Iaw, and TRIC furnished other valuable leads.

- grmenmany

Looseleal services such ag the College Taw Digest and the

“Stanley V. Kinyon, In
Ll d in a Nuitshelli

trocuection to Laow Study =nd
. (8t. Poul, Hinn.: West

1571y, ©. d4%.




Coliese Studeni and the Courts were invaluovle for current

information regarding court cases of intcreﬂt to this study.
The major source of information, however, woas the written
records of the cases cited from the pages of the National

Revorter System and/or the appropriate State Reports,

Various law journals were consulted for appropriate articles.
Invaluable assistance was accorded this researcher

throuvgh the reading of Kinyon's Introduction to ITaw St udy

and Law Exeminations in & Nutshelli, a succinct yet excellent

explanation of the labyrinth of legsl research,

Judicial System Explanation:

The following explanation of the federal judicial
system of the United States is based primarily on the work,

The School in the ILegal Structure, by Ldward C. Bolmeier,

orie of the deans of school lew research, Dr,., Bolmeier

guite accurately poiants ocut that in the past few decades

mere attention has been centered on the federal judiciaxy

in regard to educational issues than on either the executive
legislative branches., The issues and the intensity of the

spotlight on the federal cecurts hicve caused controversy

"

acrcss the nation, yet Few educators understend the federal

N

court system and why the Zederal cowls haove the rvegponsibil-

ity to adjudicate certaln ecucation lssues.
& congtitatioral provicion established the legal
vasis for the federal judiciary by stating that the "judicial

oe vembea in onc Suprene

W

power of Tthe United Stales sb



Court and in such inferior courts as

time to time ordain and establish.," (Ar

~

Cl

the fedeirel judic

10

'n

T
O
-

1
o

. - ~ -
the Congress may icom

¢ 11T, Section

Dr. RBolimeier explains the current system structure

. ]
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Irmediately below the Supreme Court in authority
are the courts of appeal (circuit courts)., The
United States is divided into 10 judicial circuits,
plus the District of Columbia as an addcitional
circvit, In ezch of these circuits is a United
States court ol appeals. Tach of the stvates is
assigned to onc of the circuits. The purpose of
the courts igc to relieve the Supreme Court of
considering all appeals in casegs originally decided
by the federal trial courts. Tney are empowered

to review all final decisions of disgirict coucts,
exceplt in very rare instances in which the law
provides for the direct review by the Supreme
Court. NWext in line of authority immediately below
the gppellate courts are the United States district
courts., These courts are the trial courts with
general federal jurisdiction. Bacn state hos at
least one district court, while some of the largoe
staltes have as many as four. Altogether There zare
83 district courts serving the 50 states and the
District of Columbia.

9

As mentioned above, the district courts of the

United States may completely by-pass the appellsic courts

in several ingtances in which education issues may be

-

aised: (1) when a federal three-~judge court issues an

injunction restraining the eniorcement, operation, or

exccution of (a) a state statute or crder of a state

dninistrative agency on the ground ol unconstitutionalil

1

A o ie
racture, 2nd Ddition, (Cincincati: nc

ier, The Schoel in fthe Leoal

Vo e 23 e ot

T.7
v

Yeli. ANluerson

Doye . ~er ey
232 U.8.C.A., Secviong 125%, 22561,

d-xr e
VY3
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ond/or (b) a United States statute on the ground of uncon-
stitutionality;7 (2) when a federal district court holds
that 2 United States law is vnconstitutionzl in a civil
action to wvhich the United States, its agency, officer, or
employee, is a party;8 and (%) when the highest court of a
state makes a final decision in which szié decision could
draw in question the validity of a United.States Statute,
or the United States Cconstitution or laws; or where any

title, right, privilege, or immunity is specially set up

or claimed under the Federel Consticution, or statute of,

or commigsion hela or zuthority exercised under, the United

States Code Annotated, Volume 28, Section 1257.°

o

Two methods are used by the fedzsral court syshem
to decide what cases meriv legal review by the Supreue
Court: (1) the writ of certiorari and (2) the appeal.

The writ of certiorari is an order ilssued by a
higher tribunel ©o an infcrior body ordering it
to cextily up to it the record in a case beifore
the infsrior court. Cecrtiorari is obiained in
the case of the Unived Staites Supreme Court uvon
petition to the Courv by the parties. Appeal is
the sccond methed of obtaining review by the
Supromnc Court of a lower court case., This is
handled Dy & na
ment which sets forth the reasons why the case
qualifies for Supreme Court review and wvhy iv has
o A

sufficient mexrit tp_warrant further hearings by

the Supreme Couxrt. 'V

pete

sy ——

log ¥.g9.C.A., Sections 1253,

2

28 U.S.C.4A., Section 1252,

N
o
o
N
L]

IS

0» - ~ - . 3 Ry . s
“From a VWest rublishing Co. wall diagroi, The Courvs

10

“Rolmeier, ibid., v». 5H6.
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Alwmest all cases coming to review before the Supreme Court

are gerutinized on their merits vader the legal anslysis of
weil of certicrari or appeal.

In the earlier years of our republic, ecducational
policy had a smaller audience and clientele and did not often
clesh with provisions of the Tederal Constitution (although
it 6id frecuently coanflict). An expanded interest in educa-

increased sensitivity for the expansion of con-

[&N

tion an
svitutional rights tc all segmenis of our socicty, have
contrivbuted to a tremendous boost in litigation over the past
thirty years in education.

Every citizen of the United Svates nas been connected,
is now ccnnected, or will be connected with the educational
systenm of the United States. Because of the increase in

litigation it is ©to the system's and to socciety's sdvantage
thet at least a minimel understanding of the relationshin
between the federal judiciary and the educational system be

maincained,

Definition of Terma

¥or the purpose of this study ccrtain words and teims

reguire definition for 1he undersconding of their inplica-

<ciong, These words and terms ar2 s follows:

1. A community collecc

Lo Nl e o S . . N P R ST ST P
overatedc cocducational, generally open-aodoilssions ccllzge,
SR - S I T NN T N Y Ny T (o

thot vsvalily offere both fthe Yirst twe yeave ol a foup-yoar

—— U NP YRy T NS SN P | “1 H B A . N ety e 3y e
uwniversity orosran, @2na btechnicel VYeeortilldeoto™ vrosrono.
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American Law Reports states that junior colleges (a te

o

1.

interchangeable with community colleges) arc not Ycomon
schools"
¢ « o within the meaning of a constitutionsl pro-
vigion that no sum qhall be raised or collected
for education other than in common scnools without
submission of the proposition to the legal voters., ]
Trus, community colleges are not part of the community's

elementaery and secondary school systeme,

2. A constituvionel right is a right guaranteed to

a person by the Constivution of the United States or a state

constitution and so guaranteed as to prevent legislative

. . e - oaa 12
interference with that right,

3. The term defendant is applied to the party put

2
upon & cerfensc o summoned to answer a charge or complaint. 13

4. A defense is that which is offered and alleged
by the party proceceded against in an action or guit as a
reason in law or fact wvhy the plaintiff should not recover
or establish what he seeks. It may also refer Lo what is
put forward to diminish plaintiff's cause of action or

ot 14

recovery.

4
M pmerican Taw Reports, 117 ALR 717 (IV, a.).

.
'ZJames A, Ballentine, ed., by Wm, S. Anderson,
B;ﬂlcn+iwe'¢ Lew Dietionary, Zrd Hdéition (Rochestew, S Yorks;
TRE T cro wooneravive ruolishing Co., Bancroft~ihitney Co.,
San Prancisco, California, 1969), p. 254,

ry Campbell Black, Black's Tow Dict ry
v othe ] Publisher's Baitorial Stuf:, \bu. Tau,,
ubli uhlﬂ‘ Co.), 1951, p. 507,

"Black, ibid., pp. 507-506.
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An ivjunction is & judicial process operating

in personam and reguiring the pergson to whom it is dirccted

T———— o

- 3 - . . 1
to do or refrain from doing a particular thing. 2
6. In pecsonzm isg an act or proceeding being done

or directed against or with reference to a specific Per)on.16

7. A plaintiff is a pzrson who brings an action:
the party who complains or sues in a personal actlon and
. L. 1
is so rnamed in the record. !

8. The term academic pergommel in this study refers

to the administrative staff who are professionals (e.g.,
Presiden®t, Academic Vice-President, Dean of Student Life)
and to the faculty of the community ccllege.

9. A remand is an order 1o send baclk the cause to
the same court out of which it came for the purpose of having

4

some zction taken on it there

10, Statutory law is that body of law which is ths

result of an act of a legislative body.

Delimitations of the Study

This study, which assesses the constitutional rights
and rvesponsitvilitlies of public community college ctudents
and nprorfessionsl perscnnel as determined by federal and

state court decisions, 1s delimitea as follows:

-

or— . Sor—r s
=

8100k, ivid., p. 923.

Black, ibid., p. 899,

Bleck, ivid,, p. 1305,



1.. This study is lindted to public cormunity

colleges as deflnea in the D

of Termg section of
the study, thus excluding busincss schools, techaical
schools, beauty colleges, private junior colleges, and
other post-secondary institutions that cannct be clasgsi-
fied as communiity colleges.

2. The study is also limited to public community
college students and to public community college academic

personnel as defined in the Definition of Terms section of

thisz study.
3. The legal documentvation of the study is limited
to appropriate (a) federal court decisions, {(b) state court

decisions, (c¢) federzl constitutional provisions and statu-

}_J
(.
(]
¢l
o

tory laws, and (&) law journal articles and books on con-
stitutional issgues reliating to academwic personnel and to
students on college campuses,

4, The legal interests of this study have been con-~
fined to the effect of federal and state court decisions on
the constitutional rights of public comrunity college stu-
dents snd acadeomic versonnel, in pariicular Amendments I,
IV, aad XIV of the United States Constitution,

5. The wortn of the constitutional rights is not
discussed, only the interpretaticn of said righits by the
courts, It should also be noted here that this study is
itten as a legal anclysis of the development ol the

congtitutional values of Awcndmenis I, TV, and XTIV znd



their "penwrwbras and emanatione.,” Rather, this paper is
an attewpt to review and to evaluvaie a2ll foderal and state

-1

couwrt decisions that have aeall with the logel rights of
public community college students and academic personnel.

In constitutional law anelyses, one follows the constitutional
valuc through case after case to determine the couxrts!
expansicns or contractions of the value, Alﬁhough analysis

is important, this study in no way purvorts to bte an ex-
haustive, constitutional treatise on the cohstitutional

values herein discussed. Rather, this is a study of how

(')

wblic coumunity collegre students and academic personnel
L I

2

have fared in federal and state court decisions.

IS

(‘)

Overvievw of the Following Chuot

A bricf description cof chapters two through five
will give the reader a curcory outline of those chapters

Chanler 2 pursues the Pirst Amendment constitutional rights
T I ;

o]

{ the public communivy college academic personnel regarding
constitutional and academic freedoms, loyalty oaths, class-
room and political activities. The approvpriate decisions

01l ege acadcemic personncl are dis-

o

affecting commualvy
cussed.

Cheptler 3 concexrnsg tenurc., The requirements for
attainment of Tenure, the dismigsal oi tenurea faculty,
cue process tor non~tenured facuvliiy, and any legal disf{inc-
tions betveen Four-yeor college acadenic personncel aun

JCR ! . P : Y ey P ) RN
community collene acadenic personnel regardiny these matiers
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recognized by the courts arec reviewed. Apzin, the appro-
priate federal and state decisicns affeccliing public commanity
college academic personnel arc discussed with ezach subject.

Chapter 4 concerns the congtitutionzl rights of
community college students; the legal relationship beitween
the community college and the community college student;
and TFirst, Fourth, and Fourteenth Amendnments, search/
seizure rights, due process rights, and equal protecvion
rights in particular. Any distinctions which have arisen
in law between the community college student and the fouxr-
year student will be examined.

Chapter 5 covers a summary, conclusions, and policy

recormsaendations.,

Sumnary

The purpose of this chapter has becn to introduce
the problem to be invegtigated, to outline the historical
evolution of the public community colleze in the United
States, to show the importance of the study, to explain
the legal metlicds of research vsed, to define specific
terms used in the otudy, to specify delimitations of the

study, and to preview the subscquent chapters.



CHAPTER IT
FIRST AMENDVENT RIGHTS OF ACADENIC PEISONVEL

Freedom of expression has been an honored councept in
thisg country, in theory at least, since before ihe Revcelution--
ary War. Only in the last 55 years thcugh has the Supreume

Court of the United States decided freedom of speech con-

. 1 3 o - e -
troversies. The concepiu remains a complex and explosive

igsue in American 1life even today after the mor:s thar fifty-~

"0
five years of l1litigation before tne highest couxt in the Jand.

Thig is understandable because most Firvst Amendment caseas

.« o o involve more than one value of constitutional
dimensions, and the resolution of valve clashes
cannot be a mechanical process. Bul, alter a halfl
century oi First Amendment livigation, there is
special Jﬂﬁtlflcdulon fer an effort te exanine
the conplex and diffuse matverials in en orderly
manner., 2

i)

In +his chapter is presented an ordered view of one area of

[6)]

First Amenament righits, that is, the Firsi imendment rights

ol academic personnel in public community colleges,

e

1TF“ Tirst signiiicanit Fiyst Amendment case decided
by the Suprene Court wase Scrhenci v, United Statlca, 249 ULS.
47 (1519).
“Gerald Cuather and Wocl T,
Materials on Co ﬁuj+u~L1er”wi'”- suh Id, ('MO.ﬂOhuubuth
Fress, Lnc., slineola, i, Y. LI7C), pe 1050,

-
o
W
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Academic Yreadon

As mentioned in chapnver one, the (German tradition of
education has been an important source of influence in
American higher education., OCne of the greatest gifts from
German universities was the concept of academic freedom
which developed in Germany as universities became enclaves
of free thought and expression in an autocratic society.
This freedom was accorded university professors in Germany
only in an academic situation. Outside the university they
were as restricted as other Germans were in their exercise
of speech.5 This concept of academic freedom was transported
to American universities in the nineteenth century where it
encountered and adapted itself to characteristics pecuvliar
to the American gsystem of educatiosn. American socilety was
net nearly so autocratic as that of Germany. The bagic con-
cept of freedoms guaranteed by the Constitution existzd in
the United States for all citizens regardliess of occupation
or background. Another characteristic involved the difference
buuucen the American and the German academic's concept of
seholarship.

The German idea of 'convincing one's students, of
winning them over to the versonal system and phil-
ogsophical views of the profeqsor' was not condoned

by American academic opinion. Rather, as far os
clagsroomn actions were counucerned, tihe proper svance

See Walter P. Metzger, "The Ape of the Univergsivy"
¢ Hoflstadter and Valter P, letzger, The Develon-

cademic Freedom in tne United Stutes, Pu, 50 (=417,
wiblia Uaaversity rress, Lew yorin, 1959), p. 527,
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for American professors wes thought to be one of
neulrality on controversial issues, and silence on
subgtantial issues that Joy oulside the scope of
their competence.,
Finally, the German extensicn of academic frcedom to studeats
was thwarted in this country by the coacept of in loco
parentis (see page 80).

Perhaps the most important aspect of the American-
ization of academic freedom was the idea that the teacher
should be able to speak freely, not only as a teacher but
also in the capacity of private citizen, without fear of
adéministrative or judicial restrictions. This concept has
been institutionalized at all levels of American education
through the gystem of tenure which will be discussecd in
chapter three,.

Judicial protection of academic freedom is a
relatively recent phenomenon. Although the concept of
acadenic freedom has existed in educational communities
(2s described above) since the nineteenth century, couxrts
have been reluctantv to involve themselves in convroversiecs
oxiginating from the educational sphere, The courts olten
reasoned that by allowing educational institutions to solve
their own controversies academic frcedom would be better

r
served.” Another reason that has been advanced %o explain

&1 Barv, I, Rev, 1045, "Developnments in the Law-
Freeaon," p. 1050 {(hereinafver cited as 81 Harv., L.



21
the lack of Jjudicial review, until recently, rests on tho
well known traditional behavior of courts to rely on pre-
cedent., Since little legal precedent wos available to
settle controversies deriving from academic Treedom
. « « there has never developed 2 unified legal
theory of academic rights and duties derived from
an asscesment of the unique institutional demands,
social policies, and personal interesis involved
in the educational situation. Rather, problems
encovntered under the non-legal rubric of academic
freedom have been assinilated to other established
legal categories, such as coniract or due prOuess,
and resolved subject to their limitations.®
In theory at least, the academic personnel of 2
public community college have the same protections from
academic and constitutional freedoms that their colleagues
at four-year institutions are accorded. A review of cases
involving public community college academic persorinel will
show that the judiciary has increasingly supported and
strengthened the safeguards of academic end constitutional
freedoms for public community college academic personnel,
The feculty anda administrative perscnnel of a
public community college have essentially the same legal
relationship to their iastitutions as do their colleagues
at four-year institutions. The relationsbip rests on thrce
basic charsctevistics:

. « o (@) individual righte or frecdowms which o
teacher might nossess in his capacity as eacher

°Ibid., p. 1050.



or person; (b) statutory requirenents which must
be followed by both ingtitution and employee; and
(c) contractual conditions of cmployment agreed
upon between teacncr and institution.

The first characteristic will be discussed in this
chapter, while the second and third will be discussed in
chapter three. The most difTicult of the three to concep-
-tualize and to delineate is the first characteristic,
because it involves not only all the individual rights (with

helr "penwnbras and emanations") guaranteed by federal and
state constitutions, but also the perplexing concept of
academic freedom, Courts traditionally have been reluctant
to deal with substentive issues surrounding internal scho-
Jastic matters, such as curriculum, research, and classroom
activities, that many academic circles would contend are
protected hy the concept of academic freedom. A4 1872
California case addressed itsell to the conduct ¢f a Jjunior
college Bnglish teacher who used an allegedly obscenc poen
compoged by the defendant herself. It contained many Anglo-
Saxon obscenities and was used in a freshman IEnglish class
by the defendant in conjunction with pamphlets vhat convainzd
pictures of entwined nude couples.8 Although the court

refused to discuss whether the teacher's activities were

TXern Aloxander and Zrwin S. Solomen, College and

Universi®s Law, The Mitchie Iublishing Co., Charlctiesville,
Virginia, (L971).

()
8Doard of Trusitees v, lMetzger, 104 Cal. RKptr., 452
ger, k ’
457, {1972).




protected under the traditional penumera of academic freedomn,
it did concede that

e« « o the trial court found the evidcuce insuflficient
to show either that defendant acted with an improper
motive, that her use of the poem and brochure was

'out of line' with modern academic practice, or that
any student was harmed by exposure to these materials.

The Court of Appeals made it clear in this case that it was
not happy that a judicial tribunal rather than an adminis-
trative hearing of the school board was deciding the case:

In the casc of permanent teachers under the law in
effect at the time of the proceedings herein, the
responsibility for drtermining the truth of the
dismissal charges and thelr sufficiency as grounds
for dismissal was Vested in the trial court, not the
governing board. . . . Whether this rather unique
procedure amounts to superior court review of an
adninistrative determination or an ordinary decision
of the superior court, the scope of our (apncilsz ue)
review is the same (citations omltbeu) We muoh

- o —t g

deternine only whethexr the Tindings and conciusions

01 The tricl courc, as & mechber o 13? laci qucmt
the recora., . . « Lne Leglslature h“s chosen <o

leave 1o our trial courts the delicate task of

determining whether, in a varticuler case, diccipline

nay be imposed (empbcs's added).

The court in this casc seems to be experiencing the
traditional split feelings of courts called upon to settle
educational coantrovergies that unay involve constitutional
freedoms., On the one hand the court recognizes that it nmust
settle the controversy as instructed by the law, but on vThe

other hand the court secems to feel thal such conlroversies

ITbid., p. 454.



should be settled by educators, not by judges. Other court
oninlong discussed later in the chapter will evidence ju-
dicial differcnces of opinion on this issuve.

In another case a junior college teacher in Alzhama

contended that his reassignment irom day classes to night

b

classes was influenced by the desire of the college admin-

igstration to regitrict his Pirst Amendmernt act IVluleS,11 An

ad hoc faculty committee ruled in favor of the teacher's
assertvionsg and right to relief., Using only the material
(700 pages) gathered by the ad hoc cormittee, the State
Board of Education ruled against the teacher. Clearly

troubled by the complexities of the case the court said

. « «» the evidence shows that some oi the actions

of the college in its general treatment of Rowe

were founded on a less than delicate sense of the
easential role of academic freedom under the guarsntees
of the First Amendment., However, thisg court iz not
convinced that Rowe's assigrnment to nighv classoes—-
the action complainced of in Tnis cage--was motivated
by a degsire of the junior college administration to
resvtrict activitieg protected by the First Amendment
(emphasis added).12

The court clearly chastised the junior college admninistra-

i
tion in Tootnote five ¢f the decision:

T"he court's dicposition of this case should in no
way be congtrued as approving what appesrs 1o be a
ery narrow-ninded approach--on the part of President
Forrescer anc other meubers of the jJjunior college
cravion--to problems of academic freedom and
i

acministra
the critical role of the rst Amencment's guarantee

-——

4 SN e e
1'Rowo v, Forrester, 3568 . Supp. 1355 (1974).

1244+ - -
Ibid., p. 1557,



of free gocech and open Jenate on - pioic college
campus. 15

In another footnotle to ithne decieivrn the court in--
dicated its disappointment with certoin other acticns of the

-

junior college administration and stated that it csunot

oifer reliel because the pleintiff failed ". ., ., 1o demon-

trate a nexus belween the ccticn conwldeined of--assiuncene

to nieht clogses—--and the exercise of hie Mrgt Amendnont

e

-\
o~

[ AN ]
3

rernaps the plaintifits cther
allegations--that the administration narassed him by ex-

cluding hiam Trom all faculty committees, refused to allow

him to sponsor the Afro-Student Union, wrelfused to ailow him

to serve as laster of Ccremonics forxr the school's Founder's

Doy progian, and gent & student to Yspy" on him--would have

£ T

made a stronger charge of vieclation of ¥irsl Amcadment rights

and acadenic freedom aud therefore a stronger argusent upon
which to base relief.

In 3939 the court tertly informed the defendants
that it 4id indeed have jurisdiction over the case (in
apparent znsver to a defendant motion that tne Feders
Digtriect Court had no jurisdiction over this State Boara of

" 4

Béucation decision):

2J

1t should be observed initially that under 42 UT.S5.C.,
C
L

see, 1907, this court has original jurisdiciion of
ig case and thus is not bovnd by the Tinalngs of

5O

ol

L.

’Jolu., V. 1E55=5T.

14 -
Tuide, pe 1556, i, 2.

‘



the Board, Rather, thig court must
reccrd for itself to -
is supported by substant

L, revicew the entire
crmine 14 tae poavd's decision
il evidence, '~

he court continued to chasitise the defendants by obliguely
criticizing the Board's handling of the affair:

Moreover, in this case, there are no specific
findings cf the Board. Evidence was taken before

a three-member ad hoc committee ., . . the majority
of the committee concluded that the issuves of fact
favored Mr. Rowe, and he was entitled to relief,
Without taking any eadditional testimony, or making
any findings of its owvn, the State Board reversed
the panel's decision. Congsccuently, in its present
posture, the Board's conclugion is nol ewcitled to
sunstanticl weigat; 1v 1s up to this court To weigh
independencly the conilicting evidence and to re-
solve t%e controversy between these parties (emphasis
addeda), '®

Although, as stated, the court did not find enocugh evidecuce

to supporv Rowe's specific charge, it can bz seen from the

quotes from Rowe in careifully defined sitluations courts do
£

feel justified in entering disputes of academic freedom

between teachers and school aunthorities.

The opinion in lietzger supports the assertion that

many courtvs are still uncomfortable with the role of arbiter

of controversies in the sphere of education. In recent years
when the courts have been forced to entcr the controversies,

tcachers in higher education have almost invariably been

accoracd substantial proiection through constitutional con-

17

cepls incorporating academic Ireedom, 1 1957 the Supreme

45
'21hid., p. 1355.

1

Ul
i

1pia., p. 135

A
O

*

[

31 Har. I. Rev. 1045, pp. 1055-76.




Court of the United States addressed this cuestion squarcly

[}
e
~y

in Sweezy v, New Hampghirez:

The essentiality of f'“‘un“ in the comranity of
American universities is alwost sell- k\ldont No

one should underestinmatc the vitol r»ole in a democracs
that is played by those who guide and i"ain our youtih,
To impose any strailtjacket upon the intellectual
leaders in our colleges and universities would imperil
the future of our nation. No field of education is

so thoroughly comprehended by men that new dis-
coveries cannot yet be made, Pariticulorly is that
true in the social sciences, wherc Tow, if any,
principles are accnpted as absolutes., Sc holarship
cannot flourish in an atmosphere of suspicion and
distrust. fTeachers and students must always remain
free to inquire,to study and to evaluate, to gain new
maturity and unders tan?%ng; otherwise our civilization
will stagnate and die.

Students! retention of the suvbstantive rights guar-

anteed by the Constitution was enunciaved clearly in Tinkerzo
and it is no less logical to assert from a reading of Sweezy,
Pickerinz, (infra), 7T Tinker and others that academic personnel

are afforded the same protection.

In 1968 %he United States Supreme Court cecided

o

ancther landmark ¥irst Amendment case, Qlickering v. Board of
21

Lducation. Pickering, a teacher, was dismisscd by the
school board Tor writing and publishing a letter criticizing
the poard's financial allocations in the school district and

the board's handling of twe recent bond relerendums. The

1(Sweezy v. New Hampshire, 354 U.S. 2434 (1957).
Ibid., p. 250.
Tinker v. Des Hoineg, 7593 U.S. 503 (1969).

Pickering v. Board of wduvcation, 391 U.S. 563

(1983).
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board maintained that the lcotter's contents were false and

that its publication was *. . . detrircantal to the best

interest of the school.? fThe Illinois courts upgheld the

dismissel, claiming that Pickering's position of teacher
precluded him from making any statements about the school's
operation. The Svorene Coﬁvt rejected this assertion of
special restraints on the constitutional rights of teachers
gince,

« « «» To the extent thet the Illinois Supreme

Court's opinion may be read to suggest that

teachers nay constitutionally be compnlled to
relinquish the TFirst Amendment rights they would
othervise enjoy as citizens to comment on matters

of public interest in connection with the operation
of the public schools in which they work, it proceeds
on a premise that has been uneguivocally regected

in numerous prior decisions of this court.?

Lhe Supreme Couxrt ol ilie United 3tates also Mun-
equivocally"’ rejected the school board's assertions That
Pickering could be dismissed because even though his comments
might be true they were highly critical in tone and tTherefore
disrupted the necessary working harmony of the school system.
The Supreme Court stated:

e « ¢« no question of maintaining citlcr discipiine

by inm2diate superiors or harmony among coworkers

is precented here. Appellant's cmaJo ment relation~
ships witli the board and, tc a 50m0”ﬂot lesser ex zcnu,
with the superintendent are nov the flnd ol clos
working relationshins for which it can persu SLVG]y

be claimced that personal loyalty anu cogildencc arc
anecegsary to their prover ¢unctioning,2)

“0
““Ibid., p. 563.

251via., p. 570.
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The Supremec Court corclully wointed out that if
Pickering had a close workin: nclatiosnsniy with the board
and/cr the superintendent the cuse micht hove been decided
differently. The Court also stated that 2 beard might be
justified in dismissing an Ly10yee who makes stacements
or performs activities thuti are detrimential to the normal
fianctioning of the schools.

The Supreme Court further said that Pickering's
letter covered issues of public domain, and although several
charges were found to be false it could nét be shown +that
his statements in any way interfered with his duties as a
teacher or with the school's genexral opcration. His
statements were thus covered by the same constitutional
rightvs ol frce specch ag any otucr citiszen, absent proof
that higs false statements were knowingly or recklessly made.

In 1972 the Seventh Circuit Court decided a case,

R . 4 ,
Hostron v. Board of Junior Collerce District, 24 that reisead

the question of whether or not another claus of academic
personnel--administrators-~had the same rights of free ex-
pression as those traditionally given to teazchers, The
court based its decision directly on the rationale used by
the United States Supreme Ccourt to decice Fickering:

. » « 11 has been congsistently held thzt o govern-
ment cannot punish a person for his swmeecn alone,

24ho stron v, Board of Junior Colleje District,
4711 _—Fo 2(1’ [r(JS (1972)¢
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but only for speech thait couses s:bplonticl dis-

ruption or that hinder:z the funciioring of the sta
: to

\)
In this perspecciive Pi g should wet be read

'

te,

authorige tho discher;;i ¢i A collusc y reoident mcrely
because he xpregses on pinion thot could be inter-

preved as a2 ul n of QlolUyalty or an undermining

the confidence placed in him. Instead, PLDPcr1n3

holas that an employec's spcech may be regulated

of

only il a public entity can show T that its functions

are being substantially impeded by the enmployee's

statements . . (citation cnitted)., e find that
Dr, Hostron's subge“ivor about the e¢thnic studies

nrogram which appear in the comnlaint cannot, on

their face and by themselves, be taken as a serious

impairment of the effectivencss ol the working
reJu1lonsh¢9 between him and the voard that the
defendants could discharge hinm me”elv for making
the suggestion (footnotes omitted).?

The court in Hostrcp emvhasized that educator

conld not be silenced on educational policy because ad-

ministrators disagreed with what was said. Indeed, the

majority opinicon of the court acknowledgzed that eaucators are

in a unique position to discuss such policy:

e« o o Dr. Hostrop, because of his background and
leadership position as collegze presiaent, sought
1o Contrlquc to the ciscussion of a curriculum
issue that would be decided by vote of the board

To silence 'vigorous and rcbust debate' in the ormu—

lation of educational policy on the adminigtrative
level would oertalnjj be confrary to the spirit of

the Pickering decision.<
Tlewever, the court gqualified its holaing on the First
ment rights of college administrators by adding

e . . Pickeri m recognires that the peosition of
the person seclkiing to express his views and the

Anend-

nature of the controversy to which he is dirccting

251bid., p. 492.

26Ibid., pp. 493,



his comments are important factors te¢ consider in
determining whether hiz i:roo2dom of oxioression should
be protected. . . . We recornize Lot there arc
differences betvween collicpoe admninist stsrs and
teachers so that the board nay have dixferent
Justifiable grounds for dismissing its president.

A court that may be called upon to review the
findings of an administrative hearing vhich results
in the digcharge of a college president will have
to take the particular duties of the president and
his wvorking relationshin with the :cchoel board into
account, 2’

The court in Hostrop thus dscided that the pro-
tections of aceademic freedom and First Amendment rights
extend tc academic administrators also but it will depend
upon the particular situation, in light of Pickering, how
far these protections will extend to them, It can be
maintzined, therefore, that the holding in Tinker thatv
students do not lose their substantive constitutional rights
by passing through the school entrance can be applied to

academic personnel as well,

Loyalty Oaths
Many teachers over the years have objected to the
requirement of loyalty oaths by govermment. The phobvias
of the MeCarthy era caused much litigation across the
country on this issue. In the 1950°s tecachers were olten
required to sign loyalty oaths eschewing membership in the
Communist Party and to answer questions regarding member-

ship in the Communist Tarty as required by state law. In

1957 the Tourth Digirict Court of California hcld thatb:

s ot

Z]Ibid., PP. 495495,



e o « "he Board of Trusices: of a scelinol distidict
could require a teacher, oo & cornuillon of con-
tinued cemployment, to conic under o t“hat he was
not knowingly a member of toce Cowrmuiigt Party,<o

The teacher in this case was disudssed freom his job
as a tenurcd junior college faculty nmember for refusing to

answer under oath the quesiion rcgarding Communist Party

membership, In the decision the court comnewhat murkily

declared that by ansvering said question the professor
vould be defending academic freedom,

Acadenic freedom, upon which the apvellant relies,
does not mean much unleoo the teacher is willing
to accept thec responsibility which is an inherent
part thereof, and is willing to cooperate in main-
taining the conditions which make such a freedon
possible,

The judges in St. John felt strongly that the
bcard was entitled to inguire into certain philoscphical

belicfs of teachers because of their rclationship to the

young,

What the teacher thinks and believes along thecse
lines arc proper subjects of inquiry in reclatiocn
to such employment, and his refusal to give to the
board the required information may rroverly and
lawifully be vreated as insuvnordination anct as
sufficicent evidence of his lack of one of the
essential gualifications for this employment, 5

v lw)

The opinion in St. John was strengthened in 13958

e

-’){ . - - ey

’dijnre Coast Junior College v, 3t, John, %03 P,

2d 1056 (1956
)

Ibid., p. 1061.

\O
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Ivid., pp. 1060-61,



vy the Supreme Couxrt of the lriiled States in Beila
3 P n v,

31

Deard of mducation, In the Beilan dceicion the Supreme

Court upheld a teacher's dicmissal {fox failure to furnish
informaticn to his supcrior zhout allegedly subversive
activities, '"he teacher wag charged witn "incompetency.!
In a similar case the Supreme Court upheld another
disuissal, that of a transit employee, for failure to
-nswer cuestions concerning Communist Party membership.
The trancis authority charged that this failure cast the
empiovee in a light of doubtful trust and reliability.32
A 1958 California court decision found no fault
with a statc statute auvthorizing inquiry into Communist
Party membership of school district employees after

September 10, 1948, It did, however, hold that composive

by a legislative committee referring to periods

.

o3
44}

guestio:
both befcre and after the time zuthorized by statute were
duplicitous and unfair, and that the veachers could not
be dismissed for refusing to answer compound gquestions.
The couri cnided the legislative committee by reminding it
that

o o e it is to be noticed Tthat the Legislature, for

reascons test lno:n 10 1t e « o Tixed a denmarcation
point av oepJvmoer 10, ,48. e o o It is only with

7oA

24
(1953).

Beilan v, Board of Bducn~tion, %57 U.S. 399

)
~
4
H
N
3
'

32 .. - . - g 40 (GRS
arner v. Cogay, %57 U.o. 462 (1958).

AN
Wi

. . . oy Sy vl Ays LW, T
Roavd of Trustees v, Sehvyter, %26 P, 24 ¢



regard. to membership in the Communisi Farty at

any time since September 10, 1948 that a teacher
rmust file the affidavit required by Kducation Code
Section 12602, and it is only the refuszl to answer
gquestions concerning membership in the Jommunist
Party since September 10, 1948, which is made grounds
for dismissal by Education Code Section 12604,54

Again, in California in 1965 the court found no

35 an

fault with state laws similar to the above case.
- unusual aspect of this case was that although the defendant
had declared his desire to rejoin the Comrunist Party in
1957, after an absence of six years, the Communist Party
refused to accept him., The court said ‘

Membership is not consummated by mere application

or by unilateral thought that one is a member of

the Communist Party. Mutuality is necessary, the

desire of a person to belong to the Commupist Party 3

and the recognition by the Party that he is a member.

The threc California cases mentioned are no longer

valid because of a 1971 United States Supreme Court decigion
which affirmed a Florida district court decision in part and
then seemingly extended protection against unconstitutional
loyalty oaths even further than the lower court. The
district court and the Supreme Court both held valid the
‘first part of the Florida oath that stated:

I, . . ., do hereby solemnly swear . . . that I will

sﬁpport the Constitution of the United States and of
the State of Florida.37

5%1bid., p. 225.

35Governing Board v. Phillips, 41 Cal. Rptr. 608,
(1965).

351pic., p. 611.

37Connell v. Higgenbotham, 40% U.3k. 207, 208 {1971).
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The Supreme Court declared that ", . . the validity of
this section of the oath would appear settled."38 The
district court also ruled invalid the phrasze ". . , that
I have not and will not lend my aid, support; advice,
counsel or influence to the Communist Party."39 This
phrase is controlled by a 1961 Supreme Courf\case.4o_
The district court proceeded to two other bhrases in the
oath: ", . . that I am not a member of the Communist
Party" and ", . . that I am not a member of'any organiza-
tion or party which believes in or teaches, directly or
indirectly, the overthrow of the Government of the United
States or Florida by force or violence, . . ." and declared
them unconstitutional by authority of a "legion® of Supreme
Court decisions.41
The phrase that the district court upheld as con-
stitutionally valid and that the Supreme Court decision
struck down was ". . . that I do not believe in the over-
throw of the Government of the United States or of the

e 142

State of Florida by force or violenc The Supreme

581bid., p. 208.

39Connell v. Higgenbotham, 305 F. Supp. 445, 450.

4OCramp v. Board of Public Instruction, 368 U.S.
278 (1961).

41Ccnnell, 305 ¥. Supp. 445, 451, citing inter alia.

420ommel1, 403 U.S. 207, 208.
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Court held that this phrase ". . . falls within the ambis
of decisions of this Court znroscribing summary dismissel

from public employmen® without hearing or inquiry required

by due process."43

Justice Marshall chided the court for this residue
~of uncertainty in a concurring opinion:

The Court has left the clear implication that its
objection runs, not against Florida's determination
to exclude those who 'believe in the overthrow,'

but only against the State's decision %o regard
unwillingness to take the oath as conclusive, ir-
rebuttable proof of the proscribed belief. Due
process may rightly be involked to condemn Florida's
mechanistic apprcach to the question of proof. But
in my view it simply does not matter what kind of
evidence a state can muster, to show that a job
applicant 'believe(s) in the overthrow.' TFor state
action injurious to an individual cannct be Jjustified
on account of the nature of the indiviaual's beliefs,
wheticr he 'velieve(s) in the overtlhrcw! or has any
other belief. If there is any fixed star in our
constitutional constellation, it is that no official,
high or petty, can proscribe what shall be orthodeox
in politics, nationalism, religion, or other matters
of opinion.ar

Marshall's concurring opinion would strengthen the

1967 Supreme Court decision, Keyishian v, Eoard of Regents

of the State University of New York,45 that struck down a

New York loyalty oath because it was overly vague and ex-
cessively broad. In Keyishian vwhe Court maintained thatv
knowledgeable membership in a "subversive" organization

was not encugn. The Keyishian line

A5 PR

'21 pid., . 208,

4»4- IoYaY T et Ay e o
'hid., D9. 209-10 (Marshall, J., ecacurrving),

45“‘,/ .- R S .. M P 2 E\ -~ ~a S Ea R qth ER.
ACYLENLLI Ve p202ra o) Regenuvs oi tvhe State
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« « « Buggests that the state, in administering its
loyalty program, must rely principally on overt

acts or other direct evidence of specific illegal
intent. Although evidence of an employee's associ-
ational affiliation may be relevant to the purpose
of his acts, it seems unlikely after Keyishian that
otherwise Jlawful general membership activiiies such
as dues paying or voting could be made the basis for
disqualification even when combined with 'knowing'
membership.46

It can thus be asserted that any and all disclaimers
regarding association required of public school teachers
are unconstitutional unless a compelling state interest
can be supporved. The o0ld view that employment was a
privilege, dependent upon state restrictions that could
limit Pirst Amendment freedoms, was thoroughly discredited

in Keyishian, Connell, Pickering, Sindermann (infra), and

other recent Sunreme Court decisions. Justice Brennan in
Keyishian, forcefully supported the importance of academic
freedom to American higher education and society in general:
Our nation is deeply committed to safeguarding
academic freedom, which is of transcendent value
to all of us and not merely to the teachers concern-
ed, That freedom is therefore a special concern of
the First Amendment, which does not tolerate laws
that cast a pall of orthodoxy over the classroom,”
It is a legitimate concern of the government %o
meintain itvs existence and to insure that its citizens are

not being subjected to propaganda in the schools to effect

such a discredited goal as the overthrow of the government,

—v—

4051 Harv. L. Rev. 1045, p. 1067.
47

Yeyishian, ibid., p. 603..
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Loyalty oaths, though, seem to be a rather empty and per;
nicious way of ensuring these governmental goals, but if an
oath is to be utilized, the simple sentence approved in
Connell48 would seem to be constitutionally acceptable and

therefore the least objectionable,

Political Activity

Before the 1960's most teachers avoided any tinge
of political interest or activity. The upheavals of the
1960's resulted in vastly increased interéét and activity
by teachers across the country. However, surprisingly few
cases litigating the political activities of teachers have

‘reached the courts.49

+3

w0 landmerk Suvpreme Court cases, Pickering and
Tinker, apply in this instance. While ". . . it is clear
that a teacher's TFirst Amendment rights are not absolute., . .,"
the Supreme Court in Pickering held that

e « « Tthe problem in any case is to arrive at a

balance between the interests of the teacher, as-

a citizen, in commenting upon matters of public

concern, and the interest of the State, as an

employer, in promoiing the efficiency of the public

services it performs through its employees.5o
When this balance is considered and the plaintiff has vroven

that dismissal was based on the exercise of First Amendment

rights, the burden of proof justifying dismissal shifts to

e ‘
4JAlexander, ivid., p. 348.

50 . . S
Ypickering, %91 U.S. 563, 568 (1968).



39

the defendants, who must show by clezr and convincing
evidence that the plaintiff's activities and speech

". . . materially and substantially interfere(d) with the
requirements of appropriate discipline in the oper-
ation . . ."51 of the school.

The holdings in Pickering and Tinker significantly
| determined the decision in a 1873 Utah case involving a
non-tenured Jjunior college professbr. In this case, Smith
v. Losee, the court found that the President and Dean of
Academic Affairs of the junior college acted with actual
malice in denying plaintiff Smith permanent statuvs and
employment and that these actions

« « «» were taken for the purpose of punishing him
for having supported a parvicular candidate in =
state political election, for heving oppesed the
college administration in his canzc;:y ag president
and member of the executive commitice of the faculty
association, and for having expressed opposiltion to
some administration policies during meetings of the
Dixie College Faculty Association.g

The court weighed the entire record and applied the

"balancing test" prescribed by the Picllering and Tinker

decisions vhen 1iv stated:

. o« » it is apparent that the plaintifi's exercise
cf his ¥irst Amendment rights in the manner in which
he did Tar outweigh the interest of the defendants
in promoting the efficiency and harmony of Dixie
College by the means they chese to Go so,

®Toinker, %93 U.S. 503, 509 (196%).
52Sm1th v.. Losee, 485 I'. 24 334, 339 {1973},

°31bid., p. 340.
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1though, in the opihion of the court, Pickering applied to
Smith, the couft made one vital distinction of particular
interest to administrators and faculty chosen to serve as
faculty representatives.

The instant case presents a slightly different
problem in that the statements here complained

of were not made to the public, as in Pickering,

but were made at meetings at which only Dixie
College administrators and faculty were present,
Furthermore, most of the statements complained of
were made in Smith's capacity as president or member
of the executive committee of the faculty association.
These statements by Smith that are criticized were
expressions of opinion, or the position of the
facultyv association, rather than intended to be
statenents of fact, as in Pickering.

In 1961 the Florida Supreme Court, in a decision
that relied heavily on the rationale advanced in the Federal
Hatch Act,”” held that reasonable rules in the interest of
the public could restrict the political activities of public
empioyees. In this case, the specific issue was a ", . .
rule prohibiting university employees irom seceking election
to public coffice . . ." which rule the court held was
., ., . not an unconstitutional abridgement of academic
freedom or denial of substantive due prccess."56

The Hatch Act prohibits ¥Federali Civil Service em-
ployees from taking ". . . any active part in political

w27

management or in political campaigns . . and thus

>%1pid., p. 338.
55Jones v. Board of Comtrol, 131 Se. 2d 713, (1961).

50Alexander, ivid., p. 349.

57’ - ) 104 r
81 Harv. L. Rev, 1045, p. 1070.
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attempts to protect federal employees from partisan involve-
ment and possible aspersions on the integrity and efficiency
of federal cmployees. These goals have been urged to legit-
imate restrictions on the partisan activitieslof teachers.58
While the Hatch Act forbids any partisan involvement by
federal employees, whether as a vocal supporter or as an
actual candidate, most court decisions regarding teachers
only proscribe actual candidacy by a public employee.59

While the Utah Supreme Court ackrowledged that Smith
was maliciously punished for having suppo?ted a particular
candidate in a state political election, nowhere did the
vmajority opinion discuss any connection the Hatch Act may
‘have had with the issues in Smith. The majority opinion
in Smith did not refer to the 1961 Florida Supreme Court
decision in Jones.

A minority opinion in Smith, concurring in part
and dissenting in part, disagreed vociferously that Smith's
First Amendment rights had been violated. This opinion
declared thatv President Losee was "well aware" that Smith's
political support of a particuler candideate wquld create
a "backlash" that

e« o o might well affect. . . requests for necessary
funding from the Utah Legislatvure on techalf of
Dixie College. . . « I refuse to conclude that the
evils of creating the fchilling effects' in the

81bid., p. 1070.

591vid., p. 1070.
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areas of First and Fourteenth Amendments rights
prohibits or restrains any of the dofendants--
appellants before us here to formulate good faith
judgments relative to Smith's tenure and contract
renewal status predicated upon his known methods and
philosophy. . . . Smith was louwdly, actively and
unreasonably anti-administration and disloyal to the
requirements leading to the maintenance of a higher
standard of morale . . . at Dixie College. . . . He
was in fact a troublemaker on the campus (emphasis
added) .60

This judge's dissent seems to have cqmplefely misunderstood
the role of a faculty senate (of which Smith was president
of the executive committee) on a college campus and the
holdings in Pickering and Tinker. The judge did not seem
to understand a basic premise of the American political

N

system--that free debate by all citizens is essential to
the maintenance of a free political system. It is especially
important that the intellectual elite of our country be free
to debate public issues since they are often consulted for

their views on concerns of importance to the public and are

sometimes expected to take public stances on controversial

issues.61

The majority opinion in Smith would seem to indi-
cate that public community college academic personnel should
be accorded the same freedom from restrictions on partisan

political inveclvement that their colleagues at four-year

603mith, 485 F. 2a 334, 348-50.
6184 Har. L. Rev. 1045, p. 1070,
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institutions have and that other public employees have.62

Classroom Activities

Although two significant cases involving classroom
activities primarily concerned elementary and secondary
levels, the holdings affect coilege level activities also.

"In Meyer v, Nebraska63 the Supreme Court held that

e« o o a criminal statute prohibiting the teaching

of German in a parochial school denied the teacher
liberty without due process of law. . . . In Meyer

the Court indicates that teaching is. a protected
liberty, not absolute, but one which may be restrained
only through the proper and reasonable exercise of
police power of the state. The Court acknowledged

the State's power to prescribe the school curriculum,
but held that the State's purposes were not sufficiently
adequate to suppert the restriction upon the liberty
of teacher and pupil (to teach and to learn German),64

In 1968 the Supreme Court handed down an opinion in

Epperson v. Arkansas65 and held that an Arkansas statute

making it unlawful to teach evolution in any state-supported
school or university was clearly unconstitutional and

", , . contrary to the mandate of the First Amendment, and
in violation of the Fourteenth Amendment to the Constitu-

tion."66

620f. Fort v. Civil Serv, Comm,, 61 Cal. 24 331,
392 P, 2d 385, 38 Cal. Rptr. 625 (1964) (striking down a
prohibition on political activities of public employees).

63Meyer v. Nebraska, 262 U.S. 350 (1923).

64

65

66

Epperson v, Arkansas, 393 U.S. 97 (1968).

Ibid., p. 109,



In- both Meyer and Epperson the Court agreed that
the state has a general right to set curriculum standards.
It cannct, however, proscribe a private educational institu-
tion from teaching a specific foreign language (Meyer).
In Epperson, Justice Stewart commented on state restrictions
on curriculum in public schools:

The Stotes arc most assuredly free 'to choose their
own curriculums for their own schools.' A State is
entirely free, for example, to decide that the only
foreign language to be taught in its public school
shall be Spanish. But would a State be constitution-
ally free to punish a teacher for letting his students
know that other languages are also spoken in the world?
I think not.

It is one thing for a State to determine that
'the subject of higher mathematics, or astronomy, or
biology!' shall or shall not be included in its public
school curriculum. It is quite another thing for a
State to make it a criminal offense for a public school
teacher so much as to mention the very existence of an
entire system of respected human thought. That kind
of criminal law, I think, would clearly impinge upon
the guarantees of free communication contained in the
First Amendment, and made applicable to the States by
the Fourteenth.é

In light of lMeyer and Ipperson it would seem that
constitutional and statutory provisions that establish
general curriculum standards for education would probably
be constitutional. What would be unconstitutional and
therefore unacceptable would be stetutory or constitutional
proscripticns on legitimate courses, such as German or
biological ecvolution. This problem rarecly occurs at the

higher education level, though, because most people recognize

s :
O]Ibid., rp. 115-16 (Stewart, J., concurring opinion).
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that college-age students possess greater experience, knovwl-
edge, and maturity to assess the "marketplace of ideas"
which exists in higher education, Also, academics at the
higher education level accord one another a réspect based
on the assumption that each discipline and its academic
followers should be the best judges of what the curriculum
should cover in each course of the respective discipline.

This assumption is not always honored at all insti-
tutions of higher education. "Immoral conduct" in the
classroom was the charge levied in two California cases
in the 1970's that dealt with junior college professors,
In Hensey the Court of Appeais held that the evidence that
‘the teacher removed the school puvlic address system loud-
speaker from the classroom and used vulgar language and
made vulgar gestures during class constituted a substantial
basis for the trial court's determination that charges of
immoral conduct and evident unfiftrness for service were
true and constituted adequate cause for dismissal.68

While most of the alleged actions of Hensey were
not in themselves "immoral" or "evidence of the teacher's
unfitness for service," the court chose to view them in the
aggregate. In light of one incident the court considerea
immoral, and of several incidents the court considered %o

be proof of the teacher's unfitness for service, the court

68Palo Verde v. Hensey, 88 Cal., Rptr. 570 (1970).



vupheld the teacher's dismissai. The teacher's actions in
this case had no legitimate connection to the educational
purposes of his classroom nor his subject area and were
basically vulgar and improper,

In the other case, the élleged immoral conduct and
evident unfitness for service charges were directly linked
to the educaticonal goals of the teacher's classroom and of

69

the English curriculum. Professor Metzger used an al-

70

legedly obscene poem in a first-year junior college class
in English in conjunction with the textbook entitled Con-

temporary Moral Issues. The poem was specifically used

with a unit on censorship, pornography, and obscenity.

Before distributing the poem Professor Metzger determined

that all of her studenls were 18 years of age or older and
gave her students the option of a substitute lesson, ", . .
neither the Board, the college administration, nor defendant's
inmediate superiors had adopted regulations . . . restricting
the types of supplementary teaching materials."71 After

twice using the pcem Metzger was instructed not to make
further use of it, and she obeyed this directive, ", . .
nevertheless, the Board proceeded to dismiss her."72 At

her txial), fourteen professors of English attested to the

®Metzger, ibid., p. 453.

70Ibido 9 po 4'53.
M1vid., p. 453.

T21pid., p. 454.
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educational validily of the poem in Metzger's classroom
curriculum, She alsgo produced ecvidencce

. . showing that her teaching record was otherwise
unblcmlshed that she had received the highest vossible
rating upon the quality of her teaching and ablllty to
teach, anid that she ranked first out of,.80 applicants
on the English qualifying examinations.7

The court affirmed that Metzger's conduct was neither im-
moral nor evidence of unfitness to serve, but cautioned,
‘in light of Hensey, that

« « o we emphasize that our ruling should not be
viewed as insulating permanent teachers from dis-
cipline on account of their classroom use of
indecent or profane works or writings. . . . Such
conduct may, under appropriate circumstances,
constitute 'immoral conduct' justifying such
discipline.T4

It would seem, then, in light of Hensey and lietzger

that the vece of allegedly indecent or prcefane workgs in the
classroom would be protected only when they related to the
educational purposes and goals of the classroom curriculumn,

As noted previously, though, Epperson should guarantee a basic
freedom of scholarly choice in the classroom at the college

level.

Suanary

The decisions of Keyishian, Pickering, Epperson,
and others should be clear indications that the Supreme

Court has totally discarded the old notion that state

Bvia., p. 454.

T41pi3., p. 456.
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empleyment -is a privilege dependent upon state employces
surrendering their rights to constitutional freedoms
guaranteced to all citizens by the Constitution., PFirst
Amendment freedoms are particularly hallowed in this
country and restrictions on the exercise of these freedoms
on certain citizens because of their state employment
‘status seem particularly objectionable to many members of
the Supreme Court.

Pickering and Keyishian guarantee the stéte employee
the freedom to publicly express his or he£ views as long as

this expression does not substantially disrupt the activities

of the state or its agencies. The opinion in Epperson
.clearly shows that the Supreme Court believes in the exercise
of First Amendment righis in the classroom and the scholar's
right to explore freely and completely his or her subject
in an educational situation.

Although it has been only 55 years since the Schenck
case was decided by the Supreme Court, First Amendment rights

are now definitely established in the legal rubric of this

nation.



CHARTER ITI
TENURE AND DUE PROCESS

Contrary %o popular belief, tenure is not restricted
- to the teaching profession, Indeed, the first professionais
to0 obtain legal tenure were United States judges in 1787.
Not only were federal judges the first tenured professionals
but they were given the most binding type of tenure--~that
is, lifetime tenure. Nearly every other extant tenure
system accepts the principle of automatic fetirement because
of age, usually age sixty-five,

It can be inferred from the tenure granted federal
judges that a basic goal of tenure is job security. The
tenure system was devised to protect Jjudges, and later
teachers, from capricious and/or arbitrary dismissal prac-
tices of superiors. Both professions are often subjected,
unfortunately, to politicai pressures, and therelore are
gusceptible to political "spoils" systems and the uncertain-
ties attehﬂant to such systems. Tenure helips to thwart
such evils,

Other workers have developed *tenure gystems also.
"Senicrity" in blue collar jobs may be thought of as a type

of “"tenure" since both systems usually guarantee jobs except

49
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Tfor serious reductions in the lubor force for valid economic
setbacks or for "cause."

A lower court decision in Pickering explained the
intent of tenure:

While tenure provisions . . . protect teachers

in their positions from political or exrbitrary
interference, they are not intended tc preclude
dismissal where the conduct is detrimental to

the efficient operation and administration of the
gchools., . . . Its object is to improve a schocl
. « «» Dy assuring teachers of experience and
avility a continuous service based upon merit,
and by protecting them against dismissal for
reasons that are political, partisan or capricious
(citations omitted).!

This security of employment permits the teacher to
be freed from the worries of contract renewal, allowing the
teacher to concentrate on teaching and research. Tenure
helps create an atmosphere for academic freedom by providing
substantial legal safeguards for the protection of academic
freedom. This chapter explores how tenure and its constant
companion, "due process," provide such legal safeguards %o

public junior/community college academic personnel,

Tenure
According to two landmerk Supreme Court decisions,

. , 2 .
both argued and decided on the same day, teachers do not

have a constitotional right to a systen of ternure. Chief

Tpickering v. Board of Educaticn, 225 N.E. 2¢ 1,

N>

“Board of Regents v, Roth, 403 U.5. 564, (1972);
Perry v. Sindermann, 403 U.S. 59%, (1972).



Justice Burger carefully clarified this »oint in a joint
g jt Jd

concurring opinion for Sindermann and Roth:

e « o the relationship between 2 state institution
and one of its teachers is essentially a matter of
state concern and state law, The Court holds today
only that a state-employed teacher who has a right
to re--employment under state law, arising from
either an express or implied contract, has, in turn,
a right guaranteed by the Fourteenth Amendment to
some form of prior administrative or academic hearing
on the cause for non-renewal of his contract. Thus,
whether a particular teacher in a particular contex
has any right to such administrative hezring hinges
on a gquestion of state law. The Court's opinion
makes this point very sharply: Properiy interests

« « o« are created and their dimensions are defined
by existing rules or understandings that_stem from
an independent source such as state law,

Thus, the tenure of state-employed teachers is
essentially controlled by state statute. If a state has
neither statutes relating to the contractual rights of
teachers nor ". . . implied . . . (or) unwritten 'common
law'"4 tenure formulas that exist in practice, then the
state-employed teacher has no right to continued employment.
However, if a contractual or an implied system of temure
does exist, then a tenured teacher under either system has
a right to continued employment and must be afforded due
process on any dismissal action. Chief Justice Burger
cormmented that ". . . the availability of the Fourteenth

Anendment right to a prior administrative hearing (before

3Roth and Sindermann, ibid., pp. 603-04, (Burger, J.,
concurring cpinion).

45indermann, ibid., p. 602.
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termination or dismissal) turns in each case on a question
of state 1aw."5 The cpinion.in Roth also acknowledged that
a state tenured teacher who is dismissed is always entitled
to a written notice of the reasons for dismissal and a
hearing, if requested. A non-tenured, state-employed
teacher is not accorded the same protections if non-renewed,
unless state statutes so specify. If the non~tenured
teacher is dismissed before end of the contract period, it
would seem that written notice and a due process hearing

would be accorded the dismissed non-tenured teacher, if

requested.6

As the above quotations from Chief Justice Burger
emphasized, the state-employed teacher in a state with
neither contractual nor implied tenure is still protected
from the dismissal that deprives the teacher of

. « o interests encompassed by the Fourteenth
Amendnient's protection of liberty and proverty.
When protected interests are implicated, the 7
right to some kind of prior hearing is paramount.

The Court in Roth explains that the terms "liberty"
and "properiy" are exceedingly difficult to delineate but
magt be attempted. Justice Stewart quoted from an earliex
holding of the Court which demonstrated its early concern

with the concepts:

—

>Roth and Sindermann, ibid., fn. 61,
®Roth, ibid., p. 567.

TRotn, ibid., pp. 569-70.
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Wnile this Court has nct attempted to define with
exactness the liberty . . . guaranteed (by the
Fourteenth Amendment), the term has rcceived much
consideration and some of the includcd things have
been definitely stated. Without deubt, it denotes
not merely freedom from bodily restraint but alsc
the right of the individual to contract, to engage
in any of the common cccupations of life, to acquire
useful knowledge, to marry, establish a home and
bring up children, to worship God according to the
dictates of his own conscience, and gencrally

to enjoy those privileges long recognized . . . as
essential_to the orderly pursuit of happiness by
free men. '

A state-employed, non-tenured teacher who is non-
renewved is entitled td a due process hearing if the teacher
can show that the non-renewal deprived him of an interest
in "liberty" or that he has a "property" interest in con-
tinued employment despite the lack of tenure or a formal
contract or show charges against him of stigma or disability

9 As the Supreme Court ac-

foreclosing other employment.

knowledged, controversies will often be difficult to rule

on because of the nebulous definitions attached to "liberty"

and “property" but Justice Stewart noted that this difficuity

arises from the Constitution itself: "In a Constitution

for a free pecple, there can be no doubt that the meaning

of 'liberty' must be broad indeed.m O
Controversies that involve charges of dishonesty,

immorality, or disability that place a stigma on the person

BMeyer, 262 U.S. 390, 399 (1923).
JRoth, ibid., p. 571.

101p14,, 408 U.s. p. 572.
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or foreclose other employment sre a diiffercnt matter., TIf
such charges were involved, the Supreme Court acknowledged
that notice and an opportﬁnity to be heard in a due process
setting would be essential.11

A California case involving junior college academic
personnel predates by 31 years Justice Burgér's concern

regarding the importance of state statutes concerning

tenure. In Brintle v, Board of Education of the City of

Long Beach, the court took pains to emphasize that ", . .

statutes enacted to establish tenure for state employees

ust be strictly construed."12

If a tenured, state~employed teacher is dismissed
or if a non-tenured, state-employed teacher is non-renewed
and can jusvify demands for a due process hearing, the
following steps are suggested by several sources:

« « o« (1) The faculty committee is to be given
notice in writing of the proposed dismissal in
sufficient time to ensure an opportunity to
prepare for a hearing; (2) the teacher is to reply
in vriting within a given time whether he wishes
to have a hearing; (3) a hearing is given the
faculty member during which he should have an
cpportunity to testify and present evidence and
witnesses and hear 2nd question adverse witnesses;

DN

(4) the results of the hearing are made (available)

MIpia., 408 U.S. pp. 575-T4.

128printle v. Board of Rducation of the City
of Long Beach, 110 P. 24 440, p. 443 (1941).
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to the faculty member for possible appeal to the
courts, 13

No court has suggesicd that a due process hearing
for tenuredvor non-tenured teachers be the equivalent of
a2 legal trial, Rather, courts have emnphasized that a due
process hearing should be predicated on fairness. As the

Supreme Court acknowledged in the famous Hannah decision,

", . . due process is an elusive concept. Its exact
boundaries are undefinable, and its content varies accord-
ing to specific factual con’cexts.”14 With the increased
awareness of constitutional rights that exists on college
campuses today, administrative officers and board members
~would be prudent to ensure that all tenure decisions follow
the minimal due vrocess suggestions enumerated above.

The "Statement on Procedural Standards in the
Renewal or Non-renewal of Faculty Appointments" in the

N

Summer, 1971 AAUP Bulletin sets forth the general standaras,

criteria, and procedurcs which the American Association of
University Professors (AAUP) maintains should be followed
in tenurc decisions. The AAUP asserts that its recommenda-
tions accord fair treatment to everyone coucerned in a

decision.

13Alexander, Colleze and Universitv Law, pp. 356-57.
See also 81 Harv., L. Rev., po. 1080-50; coasult also Hostrop,
ibid., and 3locnower, inira; also the AAUZ's 1940 Statement
of Frinciolcs on Acadenic Freedom and Tenure, (hereinaftver
Teierred o as 1940 Suatenent); ailso 1971 AAUP "Statement on
Procedural Standaras in tvhe Renewal or Non-Renewal of Faculty
Appointments" in the AAUP Bulletin (Summer, 1971).

. , e vt m e
Viaanah v. Larche, 6% U.3. 420,£42 (19€0).
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Regquirements For Tenure

The AAUP recommends that the precise terms and
conditions of an instituticn's academic tenure "track!

", . . be stated in writing and be in the possession of
both institution and teacher before the appointment is
consummated."15 Thus, the teacher and the institution
both understand what is entailed in the process of the
tenure "track," consequently lessening conflict over any
future tenure decisions. |

Some form of tenure exists in most states and on
most campuses. The components of these tenure systems
vary from state to state, from campus to campus, and
frequently from department to department. The attainment
of tenure implies a certain level of scholarship and teach-
ing ability, but the measurement of these is exceedingly
difficult. Thus, it has been impossible to establish
mathematical standards that would determine at what point
a person has attained enough stature in the area of scholar-
ship and teaching ability to qualify for "tenure.,"

Statutes z2nd regulations do exist, however, which
establish the format by which Tenure decisions are made.
The AAUP recommends a certain set of procedurcs for evaluat-
ing those teachers on the "tenure track" and many colleges

and states have incorporated the recommendations into their

-
190407, 1940 Statenent.




own regulations.
An interesting case involving tenure requirenents,

Vittal v. Long Beach Unified School Ddstrict, was decided
16

in California in 1970. The junior collcge school district
contended that state education statutcs decreed that a
teacher serve 75 percent of the days of the school year,
and that Profesgssor Vittal had not done so. The court
found that Vittal had not served 75 percent of the days
but had served more than 75 percent of the hours of a full-
time professor at the junior college. 1In its opinion the
court said ", . . the legislature cannot reasonably be
expected to anticipate every conceivable problem of con~
struction that may arise when it enacts a statute."17
The court further says that the statute was con-
templating the public school elementary and secondary
teacher, and that the court must interpret statutes reason-
ably and fairly. College teachers are not subject to the
same daily class schedules thal elementary and secondary
teachers are, and therefore are not necessarily holding
classes every day. But, if they hola 75 percent of the
class hours that 2 junior coilege board acknowledges
distinguishes & full—time pogition from a part-time vosition,

the teacher ghould be given full-time status,

10yi4tal v. Tong Beach Unified School District,
87 Cal. Rpir. 319 (1970).

1vid., p. 323.
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Vittal was used as a controlling case in a 1975
California case which involved a dispute between a junior

college teacher and a junior colliege board and administra-

18

tion. The board maintained that the teacher did not

have tenure, but if he did it was only part-time tenure.

The court found that the school board was tfying to circum-
vent the teacher's earned right to a,full;time tenured -
position by dividing a full-time position in his field into
part-time positions., The board argued that'budgetary demands
forced them to offer part-time positions instead of one
full-time position., The court rejected this argument as
invalid in this circumstance and chided the board for its
unethical behavior in the controversy:

It also appears to us that the college is, in
effect, asking for judicial aid in circumventing
teachers! rights guaranteed by the tenure theory.
Tenure 1is a device to secure a teacher's position.
The college's suggested interpretation of section
13448 (of the Iducs *jon Code) would, in effect,
turn the shield of tenure into a sword for use
against the teachers while (other court cases)

. « Trecognize part-time venure only for the
beneflt of teachers. This court will not apply
the colJ_;o's vpeculiar 'part-time tenure' theory
so as to vlay off tenured teachers, who have
already teught in thejgistrict, against newly-
arriving 0nes .+ o+ o e

Another California court maintained in 1974 that
tenure in a Jjunior or community college may be attained

by teaching in other than regular day-time classes. The

Bperner v. Horris, 119 Cal. Rptr. 385 (1975).

®Tvid., p. 389.
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court chastised the school beard in this case for attempt-
ing to avoid tenure for its night instructors by arbitrary

20 - .
The court acknowledged that while:

dismissal pracvices.
school administrators must be afforded wide discretion and
latitude in operating routine and daily affairs, this does
not grant them the right to use this necessary discretion
as & shield for arbitrary dismissal practices.z1
In a similar case the court ruled that junior college
teachers who hed served two and a half years as day-time
instructors and one-~half year as night-time instructors
were eligible for tenure. The court held that there was
no requirement that the three consecutive teaching years
necessary for tenure be served in the same classification
(day-tine or night-time).?‘2
It seems evident from the cases discussed above
that public junior/community college teachers need the safe-
guards of tenure as much as other levels of education to
protect themselves from the arbitrary and sometimes il-
legal practices of administrations and boards. While

dismissal practices were often tied to legitimate college

concerns of maintaining or reducing costs, the courts have

2O'Ba].en v, Peraltva Junior College District,
114 Cal. Rotr. 589 (1974).

21

Ibid.

22Curtis v. San Iateo Junior College District,
10% Cal. Rptr. 33%0 (1972).
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mgintained that this cannot be done by denying teachers
basic legal rights. The AAUZ? maintaing that v, . . termin-
ation of a continuous appeintment because of financial

exigency should be demonstrably bona fide."25

Digmissal of Administretive Personnel

As mentioned previously, courts have distinguished
between academic administrative personnel and academic
faculty by delineating a somewhat different relationship
to academic freedom/First Amendment rights between the two
groups. But like faculty, administrative versonnel cannot
be dismissed for the rational, good-faith exercise of their
substantive constitutional rights. State-employed, academic
administrative personnel cannot be dismissed before the end
of their respective contracts without cause, and are en-
titled to a hearing if they request one. As the court in
Hostrop stated, the weighing of the interests of the board
versus those of the administrator must be attempted. The
court concluded that

« « « the board's interest consists of maintaining
efficiency through the prompt removal of its chiefl
administrator wnen it reasorably believes that it
can no longer work effectively with and through that
person. 3ut . . . it is questionavle whether

25p0AUP, 1940 Siatement; see also, Levitt v. Board
of Trustees of Nebrasite sSvate Collepes, 376 F. Supp. 945
(1974); Jommson v. Board of Regents of University of Wisconsin
System, 377 ¥, Supp. 227 {(1974); Am. Assn, of Univ, Prof.,
Bloomficla College Charter v. Hloomiield College, %22 A, 24
846, (1974); Ducorbier v. Board of Supvrs, of Louisiana
Statec Univ., 386 ¥, Suvp. 202 (1374).
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efficiency is a compellin: interest, co that this
consideration should worlt: o deny o hearing for one
college president when coucts have rejected it as a
rationale for denying uwenrings to vhcusands of other
employees (citations ounitteld)., ©Dr. FHostrop's interests
lie in vprotecting his First Amendment »ights and future
employment prospects,and in avoliding dismissal when

it is not justified by the facts. We fina that the
resolution of these interests requires that plaintiff
be given a notice of the charges ageinst him, notice

of the evidence upon which the charges will be based,

a hearing before a trivunal possesgsing apparent
impartiality, and a chance to present witnesses and
confront adverse evidence at the hearing.

A 1971 New York case, Powell v, Board of Higher
25

Education, involved the dismissal of a junior college
regident, as in Hostrop, but is distinguished upon the
grounds that Hostrop was dismissed before the end of his
contract; whereas Powell was apparently employed "at will®

by the board, did not have tenure as president, and

t . concequently the Board of Higher Education had the

L .

power to remove him without preferring charges and holding

N
(o)

2 hearing." No charges werc levied by the toard against
Powell, so there was apparently no ". . . stigma or dis-
ability foreclosing other employment." Also, no allegations
were made by Powell, in the court record, that he was dis-
nissed for exercising his constitutional rights., Trug, ne

was entitled to no due process hearing under state or

federal law,

24i10strop, 471 F. 28 p. 495.
2

T2

r . .
“Powell v. Board of Higher ILZucation, 327 .Y,
S. 2& 292 {(1971).

201pi4., p. 294.



An-unusual case wag decided in January of 1975 by
the Supreme Court of Vashiagzton, The plaintiffs were all
teachers and department chairmen at a local community
college.27 In 1973 the administration informed each
plaintiff that the chairmanships had been abolished in an
‘administrative reorganization. After exhausting administra-
tive channels, the plaintiffs filed suit, charging that
their chairmanships were tenured faculty appointments,
subject to non-renewal only through procedures established
by statute and regulation, and that these procedures were
not foliowed. The Washington court ruled that state law
did not establish department heads as tenured positions
and quoted an AAUP statement adopted in 1966 to support
their decision:

The chairman or head of z department who serves as
the chief representative of his department within
an institution, should be selected either by devart-
mental election or by appointment following consul-
tation with the members of the department and of
related departments; appointments should normally

be in conformity with departiment members'! Judgment.
The chairman or departnent head should not have
tenure in his of flce° his tenure as ajfaculty
member is a matter of separate right.?2S

The preceding case and quotations seem to indicate

that both the courts and the teaching preression itself

would agree that administrztive positions in themselves

27Barnes v. Washington 3teote
District No., 20, 229 P. 24 1102 (lgfr

28

Commnity College
AY
27

Ibid., p. 1104,
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sheuld not be tenured. Administrators in many institutions
do have tenure but the AAUP would prefer it flow from
membership on the faculty, rot from the office itself.

It also seems evident that an adminisvrator's employment

rights as an administrator depend upon the specific contract,

and if employed in the administrative pest at the will of
the board, may be dismissed, as in Powell, at any time,

absent any violations of the administrator's constitutional

rights.

Dismigsal of Tenured Faculty

The most important caseg to date in the dismissal

of tenured faculty are the previously mentioned cases,

Y

Perry v. Sindermann and Boaxd of Regents v. Roth, both

decided in 1972. In 1956 Slochower v. Board of Education29

held that a tenured teacher could not be summerily dismissed

without notice of the reasons and a hearing. Sindermann

extended the concept of tenure from those who have explicit
tenvre positions to those who have "implicit" tenure

positions:

A ‘teacher, . . . who has held his position for

a nunbexr of yvears, might ve able vo show from

the circumstances of the service--and from other
relevent facts—--that he has a legitimate claim of
entitlement to Jjob tenure. . . . There may be an
unvritven 'common law' in a particular university
that certain employees shall have the equivalent

of terure., This is particularly likely in a college

29Slochower v, Board of Bducation, 350 U.S. 551,
(1956).
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or university . . . that has no explicit tenure

system even for senior members of its faculty,

but that noncthelesg may have created such a

system in practice.”

Although no explicit tenure system existed,

Sindermann proved the existence of an impliicit system
of tenure at his college end therefore his "expectancy"
of reemployment. Because of this proof he was entitled
to a ". . . hearing at his request, where he could be
informed of the grounds for his non-retention and challenge
e auf ol no1
their sufficiency.

The Supreme Court in Sindermann sirongly reiterated

the principle that the government at any level (federal,
state or local) ", . . may not deny a benefit to a person

on a basis that infringes his constitutionally protected
RO

interests~~especially his interest in freedom of speech."ja
And the teacher's status as non-tenured or tenured is
immaterial to this denial. The court emphasized the point:

Indeed, twice before, this court has specifically
held that the non-renewal of & non-tenured public
school teacher's one-year contract may not be
predicated on his exercise of First and Fourteenth
Amendment righvs. Shelton v. Tucker, supra;
Keyishian v. Board oi Hegents, supra. We reaffirm

pe

Those holdings here.oo

3044 S
Sindermann, 408 U.3. p. 602,

311pia., p. 603.
30 .
Ibvid., p. 597.

3% 10s G
Tbid., ». 598,



6

(S}

Sindermenn alleged that his non-retention was due
tc testimony before state legislative committees and other
public statements critical of the Regents' policies., The
Supreme Court agreed that his allegations presented a

n bona fide constitutional claim . . .Y to the Court.

L] L .

It added:

e« « o this Court has held that a teacher's public
criticism of his superiors on matters of public
concern may be constitutionally protected and may,
therefore, be an impermissible basis for termination
of his_employment. Pickering v. Board of Lducation,
supra.

In a Texas case, Zimmerer V. Spencer,35 the court

found that the

« « « College Board of Regents had deprived her

of procedural due process by refusing to renew her
contract without sufficient notice of_c¢charges against
her and witnout a suifficient hearing.-”

The board insisted that e reading of Sindermann would re-

quire a reversal, not affirmetion, of the above finding.
The court in Zimmerer rejected the board's contention,

stafing that the board misccnceived Sindermann.

In Perry (v. Sindermann) the Supreme Court held that
a merery subjective expectancy of reemployment by

a non~tenured teacher was not such an interest that
the threatened loss c¢f it weas protected by the due
process clause of the Fourteenth Amendment. It is
at least arguable whether the prior ?'expectancy

of enmployment! cases were ever wholly subjective.
Certainly meny of them embraced objeciive facts

N

“1pid., p. 598.

N
1

Zimmerer v. Spencer, 485 F. 24 176 (1973).

W
(o))

ibid., p.



66

concerning prior actions znd usages. Perry does
not reject but rather reguircs analysiENBTlsuch
objective facts, discarding only the mere subjective
expectancy of the teacher as the preaicate for
procedural due process. The Supreme Court recognized
that the absence of an explicit written ccentractual
provision did not always foreclose the possibility
that the teacher had the necessary 'property'
interest in reemployment, arising from the employer's
words and actions whose meaning would be found in

the usage of the past.?

Acceptable reasons for the dismissal of tenured
faculty include professional incompetence, moral‘turpitude,
or gross neglect of professionai responsib}li’cies.38 Pro-
fessional incompetence is the most difficult tTo prove. Buv
once agreed upon by a legitimate university committee through
proper due process procedures, it is the charge with which
éourts are most reluctant to interfere.39

Moral turpitude is another matter. In cases of moral
turpitude that are placed on court dockets, judges do not
seem to ve reluctant to mske decisions independent of school
boards' recommendations. In Metzeer, supra, the court dis-
agreed with the school board's ruling that Professor Metzger
had been guilty of immoral conduct., In a 1971 California
case the court emphatically agreed that the junior college

teacher was guilty of moral turpitude for being found in a

parked car in a state of undress with one of his students,

T1bid., . 177
385indermann, 408 U.S. p. 600.

<

29%owing v. Board of Trusiees, 521 D. 2d 220 (1974).
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also in a state of undress, by a policeman. The teacher
also attacked the policeman, and then aiiernted to escave

0 s . .
6.4 Another California ccurt

by car at a high rate of spee
in 1967 held that cohabitation by a junior college professor
with one of his students was valid ground for his dismissal
for immoral conduc‘c.41 |

| | Depending upon state law, tenured feachers may alsd
“be protected when consolidation of two school districts
occurs. In two separate Caiifornia cases, the courts were
of the opinion that under California law tenured teachers
could not lose their tenure status upon school district
consolidation.*?

Junior/community colleges have many off-campus
prograus. A 1953 California case addresscd itself to the
problem of the tenure of faculty who teach principally in
these off-campus programs. The court maintained that
teaching in an off-campus or on~campus program made no
difference in the attainment of tenure as long as the
program was considered a valid part of the junior ccllege

A
program,4)

v

40Board of Compton Junior College District v.
Stubblefield, 94 Cal. Rpitr. 318 (1971).

41Board of Trustees v. Haritman, 55 Cal., Rptr. 144
(1967).

EN

2F1ewelling v. Board of Trustees, 2 Cal., Rptr. 891
(1950); Kast v. Board of Trustees, 34 Cal. Rptr., 710 (1963).

4'SBeseman V. Remy, 325 P. 2d 578 (1958).
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Sindermann has significantly sirengthencd the

Siochower decision by protecting the emrloyment vights of
ternured teachers even more exnlicitly. It is a clear state-
ment to college boards and administrators thaf tenure; once
attained tnrough either sn implicit cr exolicit system, is

constitutionally protected. If a schnool decides to dismiss

or non-renew a tenured proressor, Sindermann explicitly

holde thetv such a step is subject to due process procedures.

Procedural Due Process for Non-Tenured Faculty

o,

v Lew

<+

Alexarder and Solomon in Collewe and Universi

stated that ", . . in the absence of tenure a tezcher's
employment rights are limited to the conditions embodied

in hig contract with the institution. ntA on light oi Roth

}J

and Sindermann this statement needg clarification. A moxe

precise statemcnt todey woula be the following: "In the

absence of state svatutes implicitly or cxplicitly providing
tenure, or university practice implicitiy or expiicitly
providing tenure, a teacher's employmentl righvs are limited

itions embodied in the tecacher's contract with
|“f'5

<
o
1
5
D
O
jo]
3
joT]
s-
Lot

the instituvicn.!
In Robth the Supreme Court founa thneatl non-renewal

Comnerm o

of Roth's one-year conivact, abvvent any showing that his

TAlexander, Collepge and Univexsity Tew, oo %0

e wvnn

£ . R o
“Seq, for example, Stautz v. Pecneco, 517 .o o2d¢ 1
(i373) and Shaw v. Board of rrustees, 194 5.4, 26 558 (1€71)
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Firet Amendment rights ¢ . frec speech or his Fourteenth
Amendment rights of due pirocess had been violated, did not
deprive him of any libverty or property interest protected
by the Fourteenth Amendment. His contract clearly stated
that he would be hired for one year only and nowhere in
state statute or university policy was created any expect-
ancy of further employment beyond the oune-~year contract.

In Sindermann the Court found a definite "expectancy" of

reemployment in the Faculty Manual (which is usually spec-
ified reading in teacher contracts). The Court held that
Sindermamn's Fourteenth Amendment protection of a property
interest was therefore violated by the lack of procedural
due process regarding the non-renewal of his contract.

The Court held that Sindermann's procedural due process
rights guaranteed a hearing for him because of his Four-
teenth Amendment property interest in his employment as

a professor in the Texas Jjunior college system.

The majority opinions in Roth and Sindermann <in-

phasized that lacking implicit or explicit tenure, a teacher
has no right to continued employment, per se, as a teacher
in & state institution. Tenure is immaterial, however, to
the exercisc of the substantive rights of the Constitution
by the teacher and to the protection of the procedural
rights of the tecacher in the Constitution. The burden is
upon the teacher to prove deprivation of procedural and/or

viclaticng of substantive rights, if the tcacher alleges
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that non-renewal was based on the excrcise of constitution-—
ally protected rights.

In Bradford v. Tarrant County Junior College Dis-

trict46 the Court held the® a non-tenured teacher's non-
renewal was based on professional reasons and not upon her
exercise of free speech, and that since the reason was
communicated to her privately and not placed in her personnel
file, no "stigma," professionally oxr personally, had been
attached to her.

d,47

In Wellner v, Minnesota State Junior College Doar

serious charges of racism against a non-tenured teacher had
been placed in his personnel file and had teen the basis
for his non-renewal., The couxrt found these charges tc be
unsubstentiated and that
« o « the presence of racist charges against Wellner
was the principal cause of his non~reappointment and
this deprived Wellner of an interest in liberty which

entitled him to g prior hearing, despite his non~
tenured status.

Although the Court of Appeals azgreed with the trial court's
reasoning that a hearing in Wellner's case ", . . could not
now adequately reflect the actual circumstances surrounding

the making of the racist charges, . . .”49 it held that

i

4OBradford v. Tarrant County Junicr College District,
492 B, 24 133 (1974).

47Wellner v, Minnesota State Junior College Board,
487 T. 24 153 (1975).

B1pid., v. 156.

491via., p. 156.
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. « « nevertheless, we arc governed by Roth and
Sindermann which dictate that upon the Tequisite
showing of deprivation of an interest in liberiy

the appropriatc remecdy is & hearing ovdered by the
trial court, That is, in such a case due process
requires that o perty be given notice of the charges
agairst him and a reasonable chance to be heard. The
Supreme Court in Roth, supra, 408 U.S. at 573, n. 12,
92 8. Ct. at 2707, n. 12, observed: 'The purpose of
such notice and hearing is to provide the person an
opportunity to clear his name. Once a person has
cleared his name at a hearing, his employer, of
course may remain free to deny him future employment
for other reasons.'-’

In Francis v, Ota51 the court found that charges

of dishonesty aired publicly by the presiden£ of the college
system against a non-tenured junior college professor
attached a "badge of infamy" to Francis, and that this, in
combination with his expectation of future employment by

the community college system, deprived Francis of his
Fourteenth Amendment righﬁs. District Court Judge King
ordered that Francis be reinstated to his former position
and that ". . . he should be evaluated for tenure in accord-
ance with criteria and procedures established for this |

purpose at the college."52

Judge King reprimanded thre college for its ". . .
Byzantine personnel prectices . . ." regarding tenure ond
its haandling of the Irancis case. The defeadants had main-

tained the tenure was denied because of "reasonable doubiV

—

291pid., po. 156-57.
51Francis v. Ota, %56 F. Supp. 1029 (1973).

221pid., p. 1034.
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of Francis' qualifications. The Jjudge found this "rcocon-
able doubt" wes based on

+ . « the absence of any material iun Yrancis!
personnel file at the college upen wnich to base

an evaluavion for tenure. . . . It secus reasonably
clear that this absence of evoluative nmaterial would
have presented no serious obouveCle had tie Gecision
to deny tenure not already veen mace. Ia any event,
1t was one responsibility of the coilege, and not of
the individual faculty memberﬁﬂto secure the necessary
evaluations (emphasis added).”?

In Smith v. Losece, supra, the court found that Smith

had been dismissed and denied tenure for ﬁhe ", . . relative-
1y harmless exercise of his constitutional rights." Smith
brought a damage suit under the 1871 Civil Rights Act so

the court did not order a due process hearing, nor his re-
instatement, but instead awarded him damages.

Courts generally are reluctant to question the pro-
fessional opinion of a school board that a teacher is un-
suited professionally and personally to serve as a teacher
at a certain educational level., In the mid-1960's a junior
college board had ruled that a professor was professionally
and personally unsuited to teaching and coungeliing at the
junior college 1evel.54 A 1966 California court decision
riled egainst fhe rnon~-tenured junior college professor's
challenges to his dismissai., However, the court, Iin Raney,

did indicate its disapproval of the board's decision:

U
.y

Ibid., p. 1032,

54Raney v. Board of Trusteegs, 48 Cal. Rptr. 555
(196¢6).
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If this Coart were at Jibverty to nuncrvise the

jrdgrent of the members of the scheol board and
to reverse their decisiorn ag to the wotention of
appellant on the bagis of nig ability «-d merits
as a teacher, we might well rceach an opposite

conciusion. . . . The record evidences Qualities
of the petitioner which are desirable in the
profession,”>

The dismissal of tenured teachers because of a
reduction in programs and/cr funds has been litigated and
as of now the courts say that legitimate program reductions
may result in the dismissal of tenured faculty.56 Two 1974
cases involving non-tenured junior college professors both
held in favor of the right of a college to non-renew a non-
tenured professor because of a program reduction.57 The
court emphagized in Hrausen, though, that tenured teachers
would avtboratically be entitled to a due process hearing if
dismicged because of a program reduction.

In Collins the judge rejected the professor's
allegations that his non-rerewal for no cther reason than
as & resul’t of the program reduction was a '"stigma" on his
professional reputaticn.

in fact, by definition, a reduction in force
means thal someone vho otherwise would likely
be inviited to stay must be relieved, Imploying

admitvedly general criteria or guidelines is
thus confired to determining who amonyg cqualified

55._. . .
’SIDld., D. 557,

56Cf. fn. 23.

57Kra1$en v, Solano County Junior Coll, Dist., 114
G2l Rpte. 216 (1974); Collins v. Wolfson, 498 F. 24 11C0
(1974).
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instructors is more or less expendable, rather
than deciding who on the faculty has so mis-
behaved as to warrant dismissal for csuse. There
is simply no 'stigma' or 'badge of inTapy! as-
sociated with this sor:i of non-rencwal,”2d

If a non-tenured professor is dismissed before
termination of a contract, the professor should be able 1o
request a due process hearing under a system's grievance

"procedure, If one does not exist, or if the professor has
exhausted all of its administrative possivilities, the
professor is entitled to bring suit at law for breach of

<

contract.59

In at least one case, the court upheld a school

board's non-renewal of a professor for his alleged violation

60

'of the contract (not reporting all of his sick days). In

other ingstonces the courts have strictly held to the date
of notification of non-renewzl, either gpecified in the

61 . : . . 62
contract or in the faculty handbook or calendar. In
Raney the court chided the board for attempting to circum-

vent the procedural safeguards ol the tenure policy that

58011ins, ibid., p. 1103.

593arden v. Junior Coll. Dist., 271 N.E. 2d 680 §1971)
;

also Jackson v. Board of Trusteces, 317 W.BE. 24 318 (1974
also Katz v. Board of Trustecs, 310 A. 24 4S0 (1973).

.
OOCurbelo v. Board of Trustecs, 196 N.W. 2d 843

61Raney v. Des Hoines, 216 N.¥W. 2d 345 (1974); see
aiso Stewart v. San Mateo Junior College Districv, 112 Cal.
Rptr. 272 (1974); alsc Barrett v. Fastern Iowa Community
Gollepe District, 221 N.W. 24 781 (1974).

62pima College v. Sinclair, 426 ?. 2d 639 (

2
also Alberti v. County of Irie, 260 N.Y. S. 24 2475 f

1972) 3
19745.

1
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they themselves had selected and enfoirced,

It seems clear, then, Irom Roth and Sindermann,

that absent any showing of the deprivation and/or violation

of constitutional rights, non-tenured, state-employed tcachers

must rely on the wording of their contracits and of state law
in regard toc the renewal or non-renewal of their employ-
ment contracts. It is apparent from the briefs of amicus

curiae filed in Bpth that the HNational Tducation Associ-~

ation (NEA), the American Association of University Professors

(AAUP), and the American ¥ederation of Teachers (AFT) are
unhappy with the decision in Roth, since they concurred in
reging affirmation of a lower court decision granting Roth
a due process hearing. Professor William Van Alystyne, who
was President of the American Association of University
Professorg at the time, in an sppearance at Vanderbilt
University in the spring of 1975 depnlored the Roth decision
because it goes directly against an AAUP rccommendation
that non~tenured teachers be given notice of non-renswal
with a sgtoatement of reasgons. The Supreme Court in Roth
explicitly stated that non-~tenured teachers are not envitlezd
L7,
to a statement of reascns for their non-renewal.®” Until
the teaching professicn can justify on legal grounds the

need for a staltement of reasons and due proccess hearings

€3h0th., ibid., 408 U.3. p. 569.
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for won~-tenured professors who airc non-rcneved, the judg-
ment in Roth must stand.

Although the Roth decisicn is vicwed as a setback
by the teaching vrofession in their espousal of acadenic

personnel employment rights, the Slochower, Pickering, and

Sindermann decisions are definite statements by the Supreme

-Court that state-employed acadenic personnel do have employ- .
ment rights and that these rights of freedom to exercise
constitutional values without fear of employment-related
retribution are available to all state~employed academic
personnel, regardless of tenure status. These decisions
further prctect the tenured employee by maintaining that
hc cannot be deprived of his position wivthoutv due process
of law. Perhaps the Supreme Court will one day accept the
reasoning of Justice lMarshall, and of Justice Douglas (whe
retired in 1975), that this protection should be extend~d

to non-~tenurcd employees as well,



CHAPTER IV
CONSTITUTIONAL RIGHTS OF STUDENTS

Introduction

If one has read a history of higher education in the
United States, it is apparent that discontent, turmoil, and
riots are nct new to the American campus scene., Discontent
seethed on many campuses in the nineteenth century when the
irritants were on-campus problems, such ag deplorsble living
conditions and outdated academic practices relying on mem-
orization instead of understanding.1 These situations had
improved by the twentieth century, and the first haif of
this century found college campuses relatively tranquil,.

Discontent, turmoil, and riots once again erupted

on college campuses across the United States in the 19607s.

In contrast to the collegé turmoil of the 19th century, the
irritants this time were off-campue issues, specifically the
Vietnan VWar and civil rights. These issues emerged and
cacalated into campus controversies most college adminis-
trators were ill-prepared o handle. Complex legal issues

began to confront college administrators scross the country

1Fredcrick Rudclph, "he Americeon College and
University, Vintage Bool«, New York, 1962,
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as a result of student activiiy and concora over these off-
campus situations.2

Administrators were faced with the need to determine
the individual rights of campus community members in juxta-
position to the interests of the university community as a
whole, At the same time, college community members had
become sophisticated in the area of civil rights and civil
liberties. Because of this sophistication, campus adminis-
trators were forced to evaluate campus coptroversies in
light of such traditiornally constitutional terms as freedom
of speech, due process of law, and equal protection.

Constitutional rights and issues confronted academic
.communities throughout the 1960's. The complexities aris-
ing from these coniroversies demanded legal, coherent
determinations. Increasingly, college administrations,
faculty, and students went to court to settle their differ-
ences. Courts traditionally had been relucant ftc interfere
in controversies arising in educational circles. However,
since the 1920's the Supreme Court had gradually cxpanded
the scope of conctitutional protections, and this expansion
encouraged the legal community to adjudicate educationzl
controversies in a constitutional context. As mentioned

in chapter 2, the lack of legal precedent for cases con-

cerned with education hampered the development of a

————e

2See, for cxample, Soglin v, Kaufman, 418 F, 24
163 (j969); Brooks v. Auburn University, 412 ¥, 24 1171
{1969).



unified legal theory. This difficulty was overcome by
extensive use bf established constitutional principles,
e.g., freedom of speech, due process, equal protection, in
adjudicating campus controversies.

The legitimacy of constitutional rights on college
campuses was firmly and definitively established by the

Supreme Court in 1969 in Tinrnker v. Des Moines.j This

decision announced that ". . . [mfeither students /[njor
teachers shed their constitutional rights . . . at the
schoolhouse gate."4 Students and administrators found that
the First, Fourth, Fifth, and Fourteenth Amendments did
apply to college campuses. Students were entitled, for
example, to due process in college disciplinery hearings
and to freelcw of exprescicn both on and off campus.

Courts were still reluctant to interfere in a

college's regulation of student academic standards unless

the university action was undeniavly arbitrary or capricious

Thus far courts have found no constitutional right for a
stvdent to remain in college regardless of academic per-
formance, |

As a resvlt of this legal activity, couris have

increased their interest in and authority over a college's

LT oy
Rinker, ibid.

KN

Tinker, ibid., p». 506.
h . s
“Mexander, ibid., ». 410,

6o . )
“Ibid., p. 4171,

|
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régulationvof studenf activity outside of academics. Thusg,
six theories of the studert-college relationship have béen
legally discredited in this surge of judicial intefvention.
The academic community alsc re-evaluated the relationship
in light of the legal, moral, economic, and social.issues
that had come to the fore in the 1960's. Most of the
theories were found inadequate by both the legal professioh
and academic community for the sophisticated public college
populations of the sixties and seventies. |

The six theories (in loco parentis, education as a

privilege not a right, contract, trust, fiduciary and
associational) are discussed briefly below. The legal ex-
planations for their rejection by the courts are also
delineated.

One of the oldest theories of the student-college

relationship is in loco parentis. This theory accords s

school ag much control over a student's educational activi-
ties on campus (and often off campus) as a parent would
have, Most of the college population is age 18 and over,
and since the legal age in many legal situations is 18,
courts have generally discredited this theory for college
poprulations in recent years.

Another digcredited theory is thatv school attendance

is a privilege @nd not a right. Brown v. Board of Fducation

thoroughly rejected the privilege theory at the elementary

and secondary level: ", . . where the state has undertaken
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to provide it, [feducation/ is = right which rust be made

H7

availeble tc all on egual tering.

In 1961 Dixon v. Alabanma State Board of Education8

applied the Brown reasoning to the college level. The court
agreed that ". . . the right to attend a public college or
university is not in and of itself a constitutional right."9
However, the court went on to state that once the state has
offered public higher education to its citizens

e o« o 1t none-the-less remains true that the State
cannot condition the granting of even a privilege
upon the renunciation of the constitutional right
to procedural due process. See Slochower v, Board
of Education, 1956, 350 U.S. 551, 76 S. Ct. 637/,
T00 L. £d. 692 (other footnotes and citations
omitted),10

Although the court sidestepped the issue of whether

A

citizens have a right 1o public higher education, it did
decisively address the issue of the right to freedom from
termination of a public higher education without duc process:

. . o the precise nature of the private interest
involved in this case is the right to remain at a
public institution of higher learning in Vihich The
Plaintiiis were suudents in good standing (emphasis
added), !

Tgrown v. Board of Education of Topeka, 3547 U.S.
48% (1954).

8Cert. denied, %68 U.S. 930 (1961). For a discussion
of the importance of Dixon, seé Charles flan Wright, "The

Constitution on the Campus," Vanderbilt Law Review, v. 22,
nc. 5, October, 1969, pp. 1027-38.

9Dixon v. Alabama Siate Board of Education, 294 F.
2d 150, 156 (1961).

101pia., p. 156.

Vitvia., p. 157.



32

The court in Dixon discussed anotner theory of the
student-university relationship, the contract.12 This
theory is somewhat popular with courts since it is based
on the relatively clear terms of traditional éontract
principles.13 The problem, as the opinion in Dixon ac-
knowledged, is that the contract theory applies more
| rationally to private universities than to public ones:

. . . the public institution's relationship to the

student cannot be termed purely contractual because

the public school cannot freely choose the party with

Which‘;t will contract, thus abroga@ihg.gn ?Esential

ingredient of the contractual relationship, °

Two weak theories of the student-ccllege relation-

ship are trust and fiduciary. The trust theory derives from
lthé traditional concept of charitable or educational trusts.
The student is congidered the beneficiary of the educational
trust admrministered by the school. The legal weakness of
trust theory is that

e « o normally a trustee does not have the legal pover
to change beneficiaries as does the university when in
its disciplinary functiomn it is forcea to expel a
student.

The fiduciary theory is also weak because it places

to¢ much reliance on the integrity and goodwill of the

124

ibid., p. 157.

40

13Alexander and Sclomon, ibid., p. 472,

T4 s s o a ; s :
ibid., p. 412. Tor an opposing viewpoint, see

Gregory E. liichael, "The Unitary Theory," 1 Journal of
Law end Bducation 411, 412, 413 (1972).

15Alexander and Solomon, ibid., p. 413.
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parties involved., It is characterized by ". . . the con-

N
r

fidence subsisting between two parties; where one party

reposes confidence in the fidelity and integrity of

nl6

anotlher. Neither theory has a viable legal position

today.
The theory of an "associational" relationship
between a college and a student is
. « » grounded upon the idea of an academic community--
a miniature society and political order--where members
act in concert toward a common goal, presumably the
teaching and learning experience, This theory also
implies an equal balance of power between the students,
school, and teachers, resulting in a rather communal

approach to life within the academic community as a
whole (emphasis in original).17

This theory would be more of a moral control than a legal

centrol over the community, and thus has negligible legal

validity.

Public Community Collegze Court Cases
Legal Relatlonship Questlons

Few court cases have litigated the guestion of how
much control a public community college has over the personal
lives and academic standards of its students. The few cases
that have gone to litigation have been seitled on the same
principles as'those applied to four~year Instivutions.

A case involving academic standards was brought to

court in 1974 by a group of nursing studemts at a New York

"1pia., p. 414.

17Michael, ibid., p. 417.
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18 The faculty of the cormunity college'

cemmunity college.
implemented a new grading policy in cerizin required
sequential nursing courses which resulted in raising the
required grade for continuing in and finishing of the
sequence of courses. This case is still under litigation
at this point (winter 1975-1976). The pre-trial court
refused to issue an injunction against thebnew policy,
vmaintaining that even if the faculfy changed the curriculum;
it did so to establish “. . . minimum standards of academic
competency in the public interest, since nursing graduates
may have direct contact with the public prior to state

certification."19

A case litigating the basis of the legal relation-
ship tetween a student and a college was decided in 1971

in California.zo

The College of Marin, the county community
college, refused to admit two emancipeted, unmarried mirors
as students. The college alleged that students must be
living in their "legal" residences to be admitted to the
school. The junior college authorities interpreted "legal"
residence undexr California stétutes at that time tc be that

of the parents if the students were unmarried and under 21

yvears of age. The court held that a person over the age

18 txinson v. Traetta, 359 N.Y. S. 24 120 (1974).

I1via., p. 121,

2070 v, College of Marin, 99 Cal. Rptr. 476 (1971).
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of 18 may select his own residence and attend the public
community college of the county of residence., State law
in California was changed subsequently, and it now gives
18~-year-olds adult status. Anyone eighteen years of age
or over may establish his or her residence independent of
his or her parents. The decision in Lev relied upon the
intentions of the 18-year-olds to reside permanently in a
particular county as giving them the right to attend the

public community college of that county.

In Cabrillo Community College District of Santa

Cruz County v. California Junior College Association the

court expanded the student-college legal relationshiv
decision laid down in Lev., It held that intentions of
perimanent residence were not important to gain the right
to attend a county's public community college:
e « o« it appears that California law is quite
clear that any high school graduate shall be
admitted to the community college of his or her
choice irrespective of the length of time that
student resides in a particular community college
district,2]
Whatever the intentions of the counties were in limiting
entrance to their public community colleges, the state law
in California now gives anyone eighteen years of age or

older the legal right to move to any courty in the state

and to attend that county's community college.

21Cabrillo Community College District of Santa
Cruz County v. California Junior College Association,
118 Cal. Rptr. 708, 711 (1975).
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First Auviendment Tests

Only in the last 595 yecars has the Supreme Court
decided freedom of speech claims, First Amendment cases
have involved varied and ccontroversial issues that have
resulted in several judicial approaches in court analyses.
As mentioned in chapter 2, this is understandable because
of the conflicting values inherent in every constitutional
issue, resulting in agonizing appréisals by the Supreme
Court of these constitutional issues. Aftpr-more than a
half-century of litigation, it is important to analyze
systematically the current stance of the court on freedom
of expression cases on college campuses,
| A judicial standard used fregquently in college
campus freedom of expression cases came from the first
significant First Amendment case before the Supreme Court,
§g§g§g§.22 In this decision Justice Holmes articulated
the standard of "clear and present danger" in adjudicating

Pirst Amendment cases:

« « « the character of every act depends upon the
circumstances in which it is done. . . . the most
stringent protection of free speech would not
protect a man in falsely shouting 'fire' in a
theatre and cauvsing a paenic. . . . the cuestion in
evc:j casc is whether the words uged are used 1n
such circumsionces anc_arc oL such a Affufb as to
Creéate a cloar and presents danper ohat uney Will
U3ing anout unc subniontive Cvils thau Concoress
Tas N 1. 1o prevent. 1t is a question of
plOklhlt’ ond degree (cuphasis added).<?

f‘«:‘!'

22gchencl;, ibid.

251pia., p. 52.
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"Clear and present danger" hasg been a prominent
and controversial standard since Schenck. Justice Holmes
did not believe in an absolute right to specch (shouting
“fire" in a theatre) nor did he believe that ", . , any
tendency in speech to produce bad acts, no matter how
remote, would suffice to validate a repregsive statute."24
| Holmeg was trying to balance the right to free speech with
the state's need to maintain peace and order. ZIEven so,
the test of "clear and present danger" has been seriously
criticized as too simplistic, too insensitive to legitimate
state interests for curtailing speech. On the other hand,
it has been criticized as too flexible, too injurious to
.the concept of freedom of speech, too weak to sustain con-
centrated attacks against freedom of speech.25 In Abrans

26

v. United States Justice Holmes clarified his Yclear and

present danger" standard by commenting that this mcans the
"present danger of immediate evil" (emphasis added).

In 1925 the Supreme Court heard another free speech

27

case, Gitlow v, New York, and based its decision in the

case on the “bad-tendency doctrine." The proponents of
this theory say that the government need not wait until a

tclear and present danger" situation flowing from speech

—

24Gunther, ibid., p. 1056.
251pid., p. 1057.
26 yrans v. Urited States, 250 U.S. 616 (1919).

2T6it10w v. Wew York, 268 U.S. 652 (1925).
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presents itself. The adherents of the tad~tendency dociiins
argue that govermment may outlaw any speech that has a
tendency to lead to a substantive evil, This dsctrine i
quite different from the "clear and present danger" theory
articulated by Holmes., Its use in the majority opinion in
Gitlow elicited a strong minority dissent from Justice Holmes.
He argued that "every idea is an incitement" and that the
Gitlow decision should have been bésed upon his theory of
"clear and present danger." The "bad-tendency" doctrine is
generally discredited now by the Supreme Court.

Another test used extensively by the Supreme Court
in the 1940's and popular with several of the Supreme Court
'justices is the '"preferred-position doctrine," This
cdoctrine flows from the "clear and presenl danger" position

of Holmes in Schenck, Abrams, and Gitlow., Those who es-

pouse this theory claim that First Amendment freedoms are
the most important in the constvitutional hierarchy and thst
no laws may abridge those rights unless the government can
show that imminent substantive evils would result.28
The practice of pricr restraint hac been used by
many colleges to control outside speakers and student news-
papers However, the Supremc Court has never upheld any

Ve

prior restraint cases except for alleged obscenity problems

)

28Justicc Black was a fcrvent velicver of this
.position,
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29

in motion pictures.
Other tests the Suprcme Court uscs to decide First
Amendment cases are vagueness, overbreadth, and least means.
A law is declared unconstitutional if it is so vague that
it is open to differing interpretations and if “reasonable
men'" must guess at its correct interpretation. Related to
this is the test of overbreadth. Statutes found unconstitu-
tional under this test restrict protected First Amendment
activities as well as allegedly unprotected activities
because of the broadness of the law. The least means test
requires laws to be specifically aimed at possible abuses
with restrictions on such abuses that do not impinge on
any First Amendment freedoms.
Another test used by the Justices is the balance of

interest test. According to one authority, this test

e « o is 2 protest by those who think the First

Anmendment should not be read in absolute terms, who

reject the notion that First Amendment freedoms are

any more sacred than any other constitutional free-

doms, who believe that judges should not apply stand-

ards 1o measure the constitutionality of laws imping-

ing on First Amendment freedoms that differ from those

that are used to measure any other kinds ol lavs,

and who think that judges have no mandate to nrovect

these freedoms that is any different from their

responsipilities in any other area.

This test was used in Barenblatt v. United States31 in 1959,

ngames MacGreger Burns and J. V. Peltason, Govern-
ment by the Peovnle, 8th edition (Prentice-Hall, Inc.,
TArToweod CIiTis, New Jersey, 1972, pp. 107-08).

30

Itid., p. 109,
31Barenblatt v. United 8tetes, 360 U.S. 109 (1959).
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The Court ruled that the nation's interest in self-~
preservation overbalances a teacher's claim of First Amend-
ment freedoms,

In recent years the Court has not adopted any one
test to decide free speech cases. It has used thevbalanc-
ing of_interest formula, least means, vagueness, and prior
restraint in different cases. But in the View of many
‘respected authorities, the Court has an ambivalent stance

on First Amendment freedoms.32

Limits of Student PFPreedom

Unlike four-year institutions, public community
colleges have experienced few riots and demonstrations
like those that disrupted many campuses during the 1260's
and 1970's. Different explanations have been advanced for
this phenomenon. Community college students usually live
2t home and/or work part-time. Many are married with
families to support. DPerhaps more significantly most
comnunity college campuses are "commuter" schools. Rarely
do putlic community colleges have dormitories, although
some private junior colleges have dormitery facilities.,
Thus; the tendency of community college students is to
come to campus for classes and then depart for other

activities elsewhere (work, play, study). Consequently,

32Burns, ivid., p. 110; Martin Shapiro and
Douglas S. Hobbs, The Politics of Ccnstitutional Law,
(Winthrop Publishers, inc.,, Cambriage, kass.) 1974,
r. 381; also Dowling, ibid.

s
.
1
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there are only two cases on the state and iederal levels

which invelve attempts by comnunity celleps students to

N

demonstrate or riot on campus.”’

Bven though few serious confroniations (that is, any
resulting in litigation) between students and administra-
tors have occurred, it would be prudeant for community
| college administrators to understand fully the constitu-
tional rights to freedom of expression as distinguished from

the freedom of action. Professor Wright, supra, quoted from

<

an article which offered one of the more enlightening
explanations of this distinction:

To some extent expression and action are always
mingled; most conduct includes elemenis of both.
Even the clearest manifestations of expression
involve some act, as in the case of holding a
meeting, publishing a newspaper, or even merely
talking. AT the other extreme, a political
assassination includes a substantial measure

of expression. The guiding principle must be to
determine which element is predominant in the
conduct under consideration. Is expression the
major element and the action only secondary? Or
is the action the essence and the expression
incidental? The answer, to a great extent,

must be based on a common sense reaction made

in light of the functions and operations of a
system of freedom of expression.>

The article also explained that the state (this includes
the state educational system) camnot prohidit freedom of

speech because it disagrees with the conteat of the speech:

33Board of Trustees of Community Czilege District
Number 6 v. Krasnowski, 487 P. 22 231 (1971); also Furutani
v. Ewigleben, 297 ¥. 3upp. 1163 (1269).

S%yrignt, ibid., p. 103S.
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Expression must be wholly free. . . . rcasgonable

and nondiscriminatory roguletlions of time, place,

and manner are the only restricticns that can be

put on expression. . . . The nature oi the university,
and the pattern of its normal activicies, dictate

the kinds of regulations of time, place, and manner
that arc reasonable, but the First Amendment is no
bar to reasonable regulations of that kind.3>

Wright did contend, and cited many cases to support his
" assertion, that a university doeg not have to tolerate
interference with its normal activities:

On this view, the guiet of the library reading
rocm, the decorum of the clagssroom, and the
pageantry and drama of the stadium are given
preference, not because these are more or less
'teducation' than a 'teach-in' on Vietnam would

be, but because these are the 'mormal activiiies!
of the university as defined by those to whom the
state has entrusted the governance of the university.
Other activities, to the extent that they are pro-
tected by the First Amendment, must be permitted
but they need not be permitted at a time or plagg
that will interfere with the normal activities.’

School officials in the "black armband" case main-
tained that the armband worn by the Tinker children would
disrupt school activities, but the Court found that

« « o there is here no evidence whatever of
petitioners' (the Tinkers) interference, actual

or nascent, with the schools' work. . . . in our
system, undifferentiated fear or apprehension of
disturbance is not enough to overcome the right to
freedon of expression. . . . any word spoken, in
class, . . . Or on the campus, that deviaves fromn
the views of another person may start an argument
or cause a disturbance. But our Constitution says
we must take this risk (footnotes omitted).

35yright, ibid., pp. 1039-42.
36yrignt, ibid., p. 1042.

5Tpinker, ibid., p. 508.
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The Court dicta from Tinker indicaled that the
action of wéaring the black armbands was proscribed by
school authorities not because of the fears of disturbance,
but because of what the black armbands symbolized., The
Court held this to be an unacceptable prohibition.

In order for the state in the person of school
officials to Jjustify prohibition of a particular
expression of opinion, it must be able to show
that its action was caused by something more than
a mere desire to avoid the discomfort and un-
pleasantne;s that always accompany an unpopular
viewpoint.”

During the 12960's many educational institution
activities were disrupted because of riots and/or demon-
‘strations. Disruptions of the normal functioning of an
educational institution are not constitutionally protect-
ed.39 Principles of free speech that every educational

institution should be aware of and should adhere to are

as follows:

(1) Expression cannot be prohibited because of
disagreement with or dislike for its contents,

(2) Expression is subject to reasonable and ncn-
discriminatory regulations of time, place, and
manner, (%) Expression can be prohibited if it

takes the form of action that materially and
substantially interferes with the normel activities
of the institution or invades the rights of others.4o

58pinker, ibid., p. 509.

39I:-‘or further discussion of cases involving
these disruptions see Alexander, ibid., pp. 418-420,
and Wright, ibid.

A0urignt, ibid., p. 1043.
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Regulations should be flexible enovgh to accom-~
modate obviovsly spontaneous demonstrations, such as those
that occurred after Dr. Martin ILuther King's assassination.
Educational institutions should also examine institutional
policies towards students and their rights guaranteed by
the Constitution, e.g., frecedom of speech and assembly,

It is far preferable that institutions accept the
Constitution on their own initiative rather than
wailt until it is forced upon them by a court. . . .
The courts have not entered this field willingly

or cheerfully. They have been forced to do so, and
to draft rules on an ad hoc, case by case, basis,
becauvse many universities have failied to put their
own houses in order and have left the matter by
default to the ccurts.

A court decision that a university rule or
procedure is unconstitutional is an unhappy event,
which can only deepen distrust within the academic
comnunity. Voluntary acceptance of wise rules,
going in many instances beyond the minimal require-
ments of the Constitution, is a constvructive act,
calculated to ensure the confidence of all concerned
with student discipline.41

A court decision in Texas in 1972 obliquely addressed
the same problem. The Circuit Judge was urhappy thaet the
court once again had t¢ rule on a haircut regulation. In
the dicta the judge commented:

Except in a relative handful of cases where unique
situations exist, il is a delusion and a pretense

to imagine that the decision in hair length regula-
tion cases can be based upon an objective determin-
ation gleaned from testimony by administrators,
students or experts. Pragmatically and realistically,
the result of the process embodies a particular
judge's subjcctive selection among what he views

as competing values. . . . SO0 long as these ad hoc

Myright, ibid., p. 1087.
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appraisals continue, the only hope that both students
and school officials who are identically situated
- will receive meaningful and consistens adjudications

of their constitutional positions lies in whatever

compulsion for general confermity that may for-

tuitously exist among independent life-tenured federal

judges, Thi? is too fazint an anticipation to be

acceptable. '

The admonitions of Trofessor Wright and the pessi-
mism of Justice Clark regarding court adjudication of con- .
‘troversies originating on the college campus should serve
as warnings to campus administrators. Ccllege administra-
tors would be wise to promulgate campus regulaticns that
thoroughly and thoughtfully acknowledge the constitutional
rights of students. Such regulations would help to minimize
campus disharmony, and to minimize arbitrary decisions by
life~-tenured federal Jjudges.
One of the decisions dealt with a disturbance on a

. . . wre A9
community college campus which occurred in Seattle in 1989,%”
A dispute between certain student organizations and Scattle
Community College resulted in a demonstration that caused
some damage to the campus. A temporary restraining order
was sought by the Board of Trustees to forestall any more
disruptive activity by the students. Xach of the appellants
received notice of the order, yet three days later engaged

in another demonstration that attempted to block ingress to

and egress from the campus. The court found the students

- *yansdale v. Tyler Junior College, 470 F. 2@ 659,
662, (1972). ,

4)Krasnovski, inid,
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guilty, citing Tinker as partially countrolling:

Peaceful picketing, as a method of persuasion, is
an exercise of free speech., However, when peaceful
picketing cecases to be persuasive and becomes co-
ercive, it loses the protections of the First Amend-
ment. . . . the temporary restraining ordcr herein
was not intended to prohibit peaceful picketing.
Its prohibitive terms were clearly and expressly
limited to conduct calculated to disrupt the work
and discipline of the schooi., Prchibition of this
type of conduct through the injunctive process does
not violate the appellants' First Amendment rights
(footnotes omitted

The court cited several other important Supreme
Court decisions to emphasize that the students! First
Amendment free speech rights were not being violated. The
court said, ". . . demonstrations lose their constitutional
protection if the participants engage in violence."45 The
court also commented on the need for flexibility in this
area, specifically noting that college administrations must
be allowed to exercise discretion in free speech cases. No
abuses of the siudents' constitutional rights occurred in

the Krasnowski case, according to the Seattle court.46

Qutside Spezkers

Much of the above discussion on students' freedon

44
45

A6Furthcr discussions of student demonstrations can
be found in 32 ALR 3d 551, which discusses breach of peace,
disorderly conduct, treopasm, unlawful q@sembly, or similar
offense; and 32 ALR 34 864, which discusses expulolon or
suspensiox as a result of student parthlpwtlon in a
demonstration.

Krasnowski, ibid., p. 233.

{rasnowski, ibid., p. 234.
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of speech and expression applicec as well to the subject of
outside speakers. Jeffrey F. Ghent, in an article in

American Law Reports, Annotatcd, Federal, cautioned that

« « «» cOllege administrators in drafting a rule
to regulate speaking, must give primary consider-
ation to students' rights entitled to comprehensive
protecction under the First Amendment,47
Mr, Ghent meintained that rules may indeed be drafted
regarding outside speakers, but they may regulate only
the form of the speech by the outside speaker~--~time, place,
manner--and not the content of such speeches. Professor

Wright in The Constitution on the Campus agreed with this

judgment, citing Tinker as one ol the controlling cases.

He lamented the lack of adherence to this constitutional
value by educational institutions., He cited some statistics
to support his contention that many college administrators
do not understand this constitutional issue and warned

administrators that

« . given the contrast between the demands of the
Conotlrutlon and the practices of the universities,
it is hardly surprising that I cannot find & gingle
case decided on its merits in this decade (th 19601's)
in which a speaker ban has been upheld by a court.
Perhaps 2 university might bar all off-campus
speakers, but the issue is hardly worlh pursuing
since no educetional institution worthy of the uane
can or does follow such a policy.4t

47Jeffrey I'. Ghent, "Validity, Under TFederal Con-
stitution, of Regulation for Ofi-Campus Speakers at State
Colleges and Universities--Federal Cases," 5 ALR Fed. 841,
84%, Sce also American Civil Liberties Unicn v. Radiord
Collegc, 315 F. Supp. 893, {1970), esp. pp. 896-97.

48

Wright, ibid., p. 1051,
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Both Professor Wright and Mr, Gheni emphasized that
no one has an absolute constitutional right to speak on a
college campus (just as no oﬁe nas an absclute right 1o
speak anywhere at anytime about anything).49 Educational
institutions may limit speakers to those invited by a
legitimate campus group--students, faculty, or administra-
tors. But

. « . once a state college or university opens its
doors to visiting speakers, it cannot deny either

the speakers or the listeners equal protection of

the laws by discriminating among speakers according
to the orthodoxy or popularity of their views; the
right to speak can be denied only if the requirements
of the clear and present danger test are met.

An important clarificetion regarding the clear and
present danger test must be stated here. The university
may prohibit a speaker's apvearance if the speaker could
reasonably be expected to advocate in his speech the

following courses of action:

(1) violent overthrow of the government of
thP Unlted States « . . or any political sub-
division thereof;

(2) willful destruction or seizure of the insti-
tution's buildings or other property;

(3) disruption or impairment, by force, of the
institution's regularly scheduled classes or other
educational functions;

(4) physical harm, coercion, intimidation or other
invasiocn of lawful rights of the institution's
officials, faculty members or students; or 51

(5) other campus disorder of violent nature.

4’“60 Gunther and Dowling, ibid., chap. 15,
"Freedem of Ixpression and the DNisks of Crime, Discrder
and Revolution."

204y, hent, p. 845,

SYstacy v. Williams, 306 F. Supp. 963, 973 (1959).
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5
In-Stacy v. Wil."LJ’.ams“2 the judge cautioned that

the advocacy of the above must be oriented to immediate
action. It is constitutionally impermigssible to proscribe
the ", . . abstract espousal of the moral propriety of a
course of action by resort to i‘orce."53

The university may not proscribe a speaker's
| appearance, though, merely because his presence presents
a clear and present danger of causing a riot among the

audience:

One simply cannot be restrained from speaking, and

his audience cannot be prevented from hearing him,

unless the feared result is likely to be engendered

by what the speaker himself says or does. In such

circumstances . . . attendant law enforcement officers

must quell the mob, not the speazker. . . . that the

speaker may hold views disliked by the camvus communlty

1s not a permissible basis for denial of the students
ight %o hear him (citations omitted).b

It is also important to note that a college or
university may not refuse permission for a speaker's

appearance

. « o because he has been convicted of a felony

or is under indictment for murder, or because

he urges or advocates violation of the laws, or
because he is an admitted member of the Communist
Party. . . . A forum cannot constitutionally be 55
denied to 'subversive elements' (footnotes omitted).”

525¢acy, ibid.

5% o o
Stacy, ibid., p. 973.

54¢tacy, ibid., p. 977.

SOvripht, ibid., p. 1051.
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In 1969 the Board of Crossmont Junior College
refused a request by a legitimate campus ostudent group,
the Open Forum, for a member of the Communist Party of
the United Ctates to speak on Vietnam in a debate with a
member of the John Birch Society. The court commented:

. -» » because of First Amendment rights being
involved, we are not permitted to indulge the
usual deference by courts to the wisdom and
judgment of uamlnlstraporb acting in a quas1-
legislative capacity.2®

The court found that since the board encouraged
and allowed other speakers to appear on campus, since the
Open Forum was a legitimate campus group, and since they
had gone through the proper channels set up by the board
itself, the board could not deny permission for the Communist
Party member's appearance.

The Dunbar decision contained several dubicus
judgments. At one point, Judge Brown in Dunbar quoted
another California case57 which stated,

« « « the state need not open the doors of a school

building as a forum and may at any time choose to

close them. Once it opens the doors, however, it

cannot demand tickets cf admission in the form oI 58

convictions and affiliations that it deems acceptable,
However, in the same opinion the court seemed to contradict

itself as evidenced by the following comment:

56Dunbar v. Governing Board of Grossmont Junior
College District, 79 Cal. Rplr. 662, 664 (1969).

57Dansk1n v. San Diego Unified School District,
28 Cal. 2d 536; 171 P.2d 885 (1946).

58 bunbar, ibid., p. 665.
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. . we can envisage the school authorities acting
w1th1n their discretion by regectlnb o speaker
because the gubject matter to be discunssed is trivial
or the speaker lacks eupertise, inteliigence or other
qualification which would materially bear on his
ability to make a contribution to the educational
program,

This would secem to be at variance with the important
Supreme Court decisions regarding First Amendment rights,

. . 6 .
such as Tinker and Cox v. Louisiana, 0 and with other

federal court rulings on First Amendment rights on campus.61

Unfortunately, the court in Dunbar has managed to confuse
the issue by using the term "educational program" loosely.
Few people question the authority of the school administra-
tors to establish the school curriculum. The issue in

Dunbar, however, does not revolve around the curriculum

of the school but around a gpeakers' program. Apparently

for the convenience of the community college students. the
school authorities had established time for the spealiers!
program in the middle of the day instead of the usuzl night-
time hours. They had also issued a resolution in 1964 which
stated,

. « « on the subject of controversial issues of

any nature, as well as thosc of partisan politics,

the Board believes that college policy should
recognize the need for presentations by guest

5Ipunbar, ibid., p. 665.
60

6'See for example, Brools v, Auburn University,
296 F. Supp. 188 (1969); Snyder v. Board of Trustees of
University of Illinois, 286 F. Supp. 927 (1968); Smith v.
University cf Temnnessee, 300 P. Supp. 777 (1969); Dickson
v. Sitterson, 280 F. Supp. 486 (1968).

Cox v. Louisiana, 379 U.S. 5%6, (1965).
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lecturers, political personalities, forums, assembly
programs, euvc., dealing with controversial topics
of significant interest and concern so long as
reasonable effort is made to make c¢lcar the Son-
flicting viewpoints in an equitable manner.6
As the quote from Dunbar indicates, once the
school authorities establish a forum for the free expression
of ideas (and the Grossmont Board itself acknowledged that
controversial and partisan issues could be presented)
", . . it may not exceed constitutional limitations in
. e . . . ' 6
picking the ideas it wishes to be freely expressed." E
In light of the rulings at the federal level, it would be
unwise to use some sections of the Dunbar opinion as an

authoritative guideline in outside speaker controversies.64

65

Another California case in 1970 involved a
student's expulsion for not following school rules on
speaker invitations to the campus. The college adminis-
trators were willing to allow a group of Socialists to
spezk on campus as long as the correct forms were filled
out. The student refused to fill out the forms and was
sugspended for three days. The court ruled that the sus-

pension was correct., The college autheorities were not

regulating the content of the speech but rather the form

%2y mbar, ibid., pp. 663-664.

®3punbar, ibid., p. 664.

64Nr. Thomas R. McCoy, Associate Professor of Law,
Vanderbilt Law School, an expert on constitutional law,
agrees with this assessment of Dunbar,

65Per]man v. Shasta Joint Junior College District
Board of Trusteces, 88 Cal. Rptr. (1970).
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of the speech.

Freedom of iope ¥ress

Few cages involving the frecedom of the press on
college and university campuses have been litigated before

the Supreme Court. Papish v. University of Missouri

Curators is the most important Supreme Court student press-
“case to date. It held in March 1973 that the expulsion of
a graduate student for distributing a newspaper on campus
with allegedly obscene speech was a violation of her First
Amendment free speech rights. The Court cited Tinker,
reiterating its stand that First Amendment rights are
retained by students enrolled at state educational institu-
tions. The Court, in Papish, in light of the absence of
any disruption of the normal educational activities of the
college, said,

e« « » the facts set forth in the opinions below

show clearly that petitioner was expelled because

of the disgpproved content of the newspaper yathgr 66

than the time, place, or manner cf its distribution,
The Supreme Court reversed the lower court's holding against
defendant Papish, stating that university officials were
regulating the content of the newspaper rather than the
form of the paper's distribution. The Supreme Court thus

held that the university's action against Papish had teen

unconstitutional:

66Papish v. Board of Curators of the University
of Missouri, 410 U.S. 667, 670.
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« o« o since the First Amendment leaves no room for
- the operation of a dual standard in the academic
community with respect to the content c¢f speech,
and because the state university's action here
cannot be justified as a non-discriminatory agyli—
cation of reasonable rules governing conduct.

The Papish opinion does not mention Dickey v,

Alabama State Board of Education68 even though it was

the most important student press case prior to Papish.

As editor of the student newspaper, Dickey wanted to
publish an editorial he had written praising the president
of the University of Alabama for his stand on academic
freedom, a position criticized by some state legislators.
The administration at Dickey's college had promulgated a
rule against any editorials critical of the governor or
legislators of Alabama and refused permission for Dickey
to print his editorial., He, in turn, refused to print the
substitute material, writing "censored" across the page,
and was subsequently suspended for this act. A federal
district ccurt found that the college's suspension of
Dickey for “insubordination" was unreasonable because in
fact he was being punished by the college administration
for the exercise of his “"constitutionally vrotected right

of expression."69

®T1via., p. 671.

68Dickey v. Alabama State Board of Education,
273 F. Supp. 613 (1967).

©9pight, ibid., p. 1056.
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A community college "student press" case was
decided in New York in 1971, The court held that the news-

papers of colleges had been

. « . established as a forum for the free expression
of the ideas and opinions of the students who attend
these institutions of higher learning. . . . once
having established such a forum, the authorities may
not then place limitations upon its use vhich in-
fringe upon the rights of the students to free
expression as protected by the First Amendment,
unless it can be shown that the restrictions are
necessary to avoid material and substantial inter-
ference with the requirements of appropriate dis~
cipline in the operation of the school.

The court understood the reluctance of the community college
administration to allow the community college newspaper to
print editorial attacks against established religion, but
held that the student newspaper's actions were protected

by the First Amendment.

It is difficult to formulate many policy recommenda-
tions on the strength of so few decisions, but Alexander and
Solomon have attempted a lucid summation. They suggest that

. . (1) The constitutional presumption is in
favor of the student's frecedom of press;

(2) restraint, to be valid, must be protected by
evidence showing a reasonable forecast of material
and substantive interfercnce with a legitimate
schocl activity;

(3) mere apprehension of disruption or annoyance
is not sufficicnt to restrict individual freedom;
(4) showing of an intention to unite or disrupt is
not sufficient reason for restraint, unless po-
tential for disruption exists;

(5) where acts of students crecate a 'clecar and
present danger' which would bring about fsubstantial

T0panarella v. Birenbauwm, 327 N.Y.S. 24 7)5,
37 A.D. 2d 987 (1971)
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evils' to the instituvtion cr where it can be shown
that the students' activities would nmoterially and
substantiaily disrupl the worit and dizcisline of the
school, school officiain arc not regvived to sit idly

by and watch a riot or demonstration desiroy school
property or school functions,’? :

Search and Seizure

Fourth Amendment problems do not seem to be an
issue on community college campuses. The TFourth Amendment
provides:

The right of the people to be secure in their
persons, houses, papers, and effecis, ‘against un-
reasonable gsearches and seizures, shall not be
violated, and no warrants shall issue, but upon
probable cause, supported by oath or ailirmation,
and particularly describing the place to be
searched, and the persons or things to be seized.

There are no cases that have litigated Fourth
Amendment rights on community college campuses at the
state or federal level. One reason for this may be that
junior/community colleges are not dormitory campuses as
are most four~year institutions. They are more often
"commuter" campuses and some do not even provide a locker
for the use of each student. Consequently, the opportunity
for Fourth Amendment disputes is drastically reduvced; since
students leave few possegsions on campus.,

Issues centering on Fourth Amendment rights have
vecome increasingly complex in the last ten years. No
cases litipgating students' Fourth Amendment rights at any

educational level have produced definitive rulings by the

71

Alexander and Solomen, ibid., p. 425.
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Supreme Court., It would seem, then, that Tinker might be
used here to emphasize again thut students do not lose their
constitutional rights "at the schoolhouse gate." This view
was forcecshadowed in 1968 by a New York court in People v,
Qggg§,72 that heid that university officials, accompanied
by police without a search warrant, and withbut the consent
~of the student,; could not enter the studenf's room and use-
the evidence found, in criminal proceedings against the
student. The court ruled the search to be in violation

of the Fourth Amendment. The Cohen line was strengthened
in 1970 in Pennsylvania where a court threw out evidence

in 2 criminal proceeding against a student because it was
the "fruit" of an illegal search of the student's dormitory
room.73 A similar ruling weas made in Alabama in 1971 in

Piazzola v, Watkins.74 In this case the federal district

court strengthened the judgments of the courts in Cohen
and McCloskey that students occupying college dormitory
rooms retain the protection of the Fourth Amendment in
searches of dormitory rooms fpr evidence to be used against
them in criminal prosecution.

An earlier decision by the same court, basing its

opinion on a different factual situvation, held that a college

T2pecple v. Cohen, 292 N.Y.S. 24 706 (1968).
T3 commonwealth v. lcCloskey, 272 A, 24 271 (1970).

Thpiaznola v. Watkins, 442 ¥. 2a 284 (1971).



had the right to promulgatc reasonable rules regarding

the conduct, discipline, and maintenesnce of an Yeducational
1] ?

atmosphere" on its campus.75 Tne rules in this instauce
specifically stated that the college resexrved the right
to enter dormitory rooms for inspection purposes. The
court's opinion waved aside the issue of whether or not
the student's Fourth Amendment rights had actually been
violated by the search conducted by university officials
and based its decision on its analysis of the "special"
relationship that exists between a college and its students.
The court thus held that the important point was whether
or not the inspection regulation was a reasonable exercise
0f the college's supervisory authority over its students.,
An important distinguishing point betwecen the Moore and
Piaznzola cases was that the lNoore search and seizure was
instigated by and conducted by university officials and
the seized material was subsequently used in college dig-
ciplinary proceedings and, allegedly, only incidentally in
criminal proceedings against Moore, whereas the Piazzols
search and seizure was instigated by and conducted by the
olice to obtain ev1dence to be used in criminal proceedings
against Piazgola, with the college procecedings being in-

cidental in this case., Thus, a search for university

purposes must be conducted by university officials, with

75Moore v. Student Affairs Committee of Troy
State University, 284 F., Supp. 725 (1968).
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police purposes being secondary; the search and seigure
must also be done according to valid and reasonable college
rules.

A New York court in 19697° held that 2 high school
vice-principal, presented with a "pad" sesarch warrant
(that is, incorrectly drawn up) by the police, legally
obtained the consent of the student to have his locker
searched. The United States Supreme Court refused to hear
argument, but vacated the judgment and remanded the case

for further consideration in light of Bumper v. North

Carolina.77 This case involved a dispute on whether '"real"
consent was given for a search or whether the defendant was
-so intimidated that she had no option but to grant "consent."
It scems reasonable that in light of the Supreme Court's
vacating and remanding Overton in light of Dumper that the
lower court would have decided that the student had been
coerced into giving consent for the locker search., It

18

did not so rule.

76People v. Overton, 301 N.Y.S. 2d 479 (1969).
T Bumper v. North Carolina, %91 U.S. 543 (1968).

78Dona1d Hall, Associate Professor of Law, Vanderbilt
University Law School, contends the N.Y.S. court decision was
wrong. As an expert on the Fourth Amendment, he believes
school authorities of state educational institutions should
be permitted to scarch a student's belongings and seize
evidence for criminal proceedings or scrious school action
(suspension, expulsion) against the student only with a
valid search warrant. As noted above, the search warrant
in Overton was a "bad" one. Mr. Hall would reccommend that
school authorities, especcially at the college level, who
wish to inspect a student's locker, room, or other belong-
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Other authorities seem to indicate that the Overton
decision may not remain long.as a relizblie autherity on
student search and seizure cases. The Gattis, in their
book on school law, stated:

« « o it should be pointed out that in actuality
there is no logical reason why the Fourth Amend-
ment protections should not be applied in the
school environment, and it is possible that in the

future more courts will grant students these pro-
tections.?9

The Supreme Court has long held that searches by
rivate citizens for private reasons do not come under
Fourth Amendment restrictions.ao Many courts have hz1ld
that school officials acting on their own initiative may
be classified as private citizens in searching students!

belongings.81 Authorities today indicate that these

allowances will no longer be viable at the college level

where almost all students are of adult age and the theory

ings on campuvs, for any reason, always obtain a valid search
warrant to do so. (Off-campus the Fourth Amendment applies
to everyone.) For additional views consult Alexander and

Solomon, i.bido 9 Ppo . 4—29-500

79Richard D. Gatti and Daniel J. Gatti, Encyclopedic
Dictionary of School Law, (Parker Publishing Co., Inc.,
Vest dyack, N.¥.) (197Y), p. 241. See algo Mr., Hall's
corments in In. 73. For review of Fourth Amendment rights
see Gunther, ivid., chap. 12, sec. 3%, "Procedural Rights in
the Adminiatration of Criminal Justice: Search, Seizure
and Bavesdropping."

805urdeau v. McDowell, 256 U.S. 465 (1921).

81For a competent review of cases at the Juvenile
student level see Samuel 11, David, "School Scarches of
Students" in Search and Seigzure l.aw Report, vol., 2, no. 5,
I‘Tay 1975, Ppo 1"'35
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of in 1oco.parcntis has been generally digcarded. It
would seem wmore probable from & verusal of the literature
and recent Supreme Court cases on students' rights that
college level officials should be quite careful about
search and seizure issues. They are increasingly being
considered state officials and could be subject to civil
liability suits under authority of the Civil Rights Act
of 1871.

Due Process of Law

Both the Fifth and Fourteenth Amendments of the
United States Constitution guarantee that no person shall
be deprived of life, liberty, or property without due
process of law., Without this guarantee of due process all
other rights protected by the Constitution would be nmeaning-
less. Justice Frankfurter succinctly stated this reasoning
in one of his most famous sentences, "The history of liberty

has largely been the history of cbservance of procedurzl

82

safeguards." Professor Wright heartily supported this

line of thought as evidenced by the following statement:

e« o o without procedural safeguards the substantive
protections would bte virtuvally useless. There would
be no point in an elaborate doctrinc that students
may be disciplined for disruptive action but not for
mere expression if some administrator were permitted
to make an ex parte and unreviewable determination
that particular behavior was 'disruptive action' and
that a particular student had perticipated in it. In

82McNabb v, United States, 318 U.S. 332, 347

(1943).
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L

a system of ordered liberty, therefore, it is essen-
tial that substantive xules be applied tarough fair
and reliable procedures. 87

Substantive Tme Process

Due process has been expanded by the courts to
include not only procedural due process, but also sub-

stantive due process. In Corpus Juris Secundum substan-

“tive due process

e « o 1is interpreted to mean that the government is

without right to deprive a person of life, liberty,

or property by an act that has no reasonable relation

to any proper governmental purpose, or which is so

fdar beyond the necessity of the case as to be an

arbitrary exercise of governmental power.84

Substantive due process relies on the due process

clause of the Fourteenth Amendment for its theoretical
Justification., It includes the carefully enumerated rights
in the Bill of Rights, but also has come to include other
individual liberties not enumerated. One of the more famous
individual liberties caeses relying upon substantive due

. . . 8 .
process is Griswold v, Connecticut, 2 which announced the

rignt of marital privacy as a "fundamental" individusal
liberty protected by the Federsl Constitution. Other
recently enunciated substantive congtitutiocnal rights are

those of the right to travel to foreign countries and the

8 yrignt, ibid., pp. 1057-58.

8416A Corous Juris Secundum 579, "Constitutional
Law," Section 5H67.

; |
85Griswoid v. Comnecticut, %81 U.S. 479, 85 S. Ct.
1678, 14 L. Ed. zd 510 (1965).
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right to travel interstate.S®

"Substantive rights" have been inverpreted in litiga-
tion over educational concerns, although infrequently. In

Meyer v. Nebraska, supra, the concept has reaffirmed the

academic freedom of teachers. In another case it was used
to support parents' right to choose to send their children

to private instead of public schools.87

Procedural Due Process

A rigid definition of "due process" seems to be
impossible. It is a term that conrotes reasonableness and
fairness but what these are in each instance is difficult
to say. A 1960 Supreme Court decision expressed its
dilemma over the concept:

'Due process' is an elusive concept. Its exact
boundaries are undefinable, and its content varies
according to specific factual contexts. . . . Whether
the Constivtution requires that a particular right
obtain in a specific proceeding depends upon a
complexity of factors. The nature of the alleged
right involved, the nature of the proceeding, and

the possible burden on that proceeding, are all a8
considerations which must be taken into account.

Courts have been as reluctant to adjudicate due
process questions on a college campus as they have been

with other constitutional issues on campuses. Dixon V.

80 arr v. Schmidt, 460 F. 2d 609, 614-615 (1972).

8Tpierce v. Society of Sisters, 268 U.S. 510 (1925).

88 annah v. Tarche, 363 U.S. 420, 442 (1960).
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‘ ) P & .
Alabama State Boand of Fducaiion ? wags the landmark case

in which the court ruled against a public university's
extant disciplinary proceedings and held that.the expelled
students immst be given a constitutionally proper due process
hearing. The court did not establish any rigid procedural
steps but did require that notice and a fair hearing be
given the students. Specifically, the court demanded that

e « o the student shouvld be given the names cf the
witnesses against him and an oral or written report
on the facts to which each witness testifies. He
should alsc be given the opportunity to present to
the board, or at least to an administrative official
of the college, his own defense against the charges
and to oproduce either oral testimony or writien
affidavits of witnesses in his behalf., If the hearing
is not before the Board directly, the results and
findings of the hearing should be presented in a
report open to the student's inspection.

The weight of authority recommends that colleges
provide more than the bare minimum of safeguards in dis-
ciplinary proceedings. Authorities have observed that the
four fundamental safeguards, now the essential minimum
required in every college proceeding that may lead %o a
serious penalty against the student, are:

. o o the student must be advised of the groundc of
the cherge, he must be informed of the nature of the
evidence against him, he nust be given an oppor-
tunity tc be heard in his own defense, and he must

not be pug%shed except on the basis of substantial
evidenco,

89Dixon v. Alabama State Board of Education, 294
. 2a 150 (1961).
%Opixon, ibid., p. 159.

Myright, ibid., pp. 1071-72.
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A checklist of procedural poirts that goes beyond
this bare minimum, ensuring fairness for the student and
retaining flexibility for the university, is:

e « o (1) written notice should be provided the
student, allowing him a reasonable amount of time

to prepare his defense;

(2) prior to the hearing the stuvdent should be given
a list of witnesses and a copy of their statements

cr complaints along with other evidence and affidavits
which the university intends to submit against him;
(%) the university should give the student the oppor-
tunity to choose between a public or private hearing;
(4) the hearing should be conducted by the appropriate
tribunal;

(5) the student should be permitted to have counsel
present at the hearing and to seek advice during the
course of the proceedings;

(6) the student should be permitted to confront his
accusors and to hear all witnesses;

(7) it is fundamental that the hearing should provide
the student with the opportunity to present his owm
case, his version of the facts, and any exhibits,
affidavits, or witnesses on his behalf

(8) the student should have the right to remain
silent to avoid self-incrimination;

(9) 2 full and complete record of the hearing should
be made;

(10) the student should be given the right of appeal
within the administrative structure of the university;
(11) the gtudent should not be suspended before a
hearing.

It is also recommended that colleges review their
rules and formulate specific regulations that adhere to thz
constitutional rights of students, both on and off campus.
This is admittedly a difficult task, but leading scholars
in the field maintain that it is necessary for the well-
being of the university. They also assure those concerned

with such a task that the rules need not be drawn with

92p1 exander and Solomon, ibid., pp. 434-3%6.
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mathematical precision, The Sunreme Court, in Cox v.

93

louisiana, maintained that the word 'near® in a criminal
statute was sufficiently precise for its purpose. Rules
need to be clear and specific but do not need the specific-
ity of a mathematical formula to be valid.

Few community college due process controvefsies
have reached the courts. The few that have acc&rd community
college students the same procedural rights enumerated in

Dixon, One community college case94

relies on Dixon in
part of its decision., The community college student was
sugpended for e minor infraction of the rules of the
community college. His hearing on this suspension con-
sisted of an oral notice from the Dean of Students to be
in the President's office in an hour. At that time the
President and Dean of Students discussed the situvation
with Perlman, the student, and suspended him for the minor
infraction. A letter was subsequently sent tc Perlman
verifying his conviction for violating the minor rule, and
setting forth the penalty of suspension, This was shorily
amended to probation., While on probation Perlman deliber-
ately and knowingly violated other scheol rules, and the
junior college board expelled Periman upon recommendation

of the administrative authority.

Peox v. Touisiana, 379 U.S. 559, 564 (1965).

94Per*man V. Shasta Joint Junior College District
Board of Trustees, 88 Cal. Rptr. 56% (1370).
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The court held that thoe hearing in the President's
office resulting in suspension was sufficisntly adequate
for the situation, since the offense and the penalty were
so mild,

We find no+h1ng in Dixon requiring guite so much
formality in disciplinary proceedln"" for minor
infractions of college rules which may be dealt
with, as here, by the President of the college,92

The court also found that Perlman was given due
process in the steps leading up to the board meeting, i.e.,
adequate notice of details on the hearing and his rights
at the hearing. What the court found unacceptable in the
situation was that the board members had apparently agreed
among themselves to expel Perlman before the hearing even
commenced. The court found the board to be biased and
prejudiced against Perlman, and commented:

e « o 1f the record of such proceedings shows hias
and prejudice upon the part of the adminisitrative
body, its decision wgll not be upheld by the couris
(citations omitted).

Several recommendations may be made from the holding
in Perlman. College administrators should provide fair and
reasonable notice and hearing for a student accuscd of even
a minor infraction of a college rule, but this need not

censist of written notice nor of a hearing before the board.

This recommcndation applies as Jong as the penalty is a mild

97Perlman, ibid., p. 567.

98 periman, ibid., p. 570.
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one. When both the infraction and the penalty become more
serious, more formal procedures should be followed., What
constitutes "serious" is difficult to define, but certainly
any expulsion or major suspension would qualify as “serious,"
The notice given the student in Perlman of the charges
against him, of the hearing, and of his rights regarding
the hearing were certainly adequate and are recommended.
Discugssion of the merits of the case before the hearing is
to be aveoided because of the possibility of the charge of a
"hiased and prejudiced" hearing. Board members should be
awvare that their actions and decisions may be subject to
judicial review, and as representatives of the state they
must recognize and respect the constitutional rights of the
students,

In another case, the court decided that a haircut
regulation for males at a community college violated the
due process clause of the Fourteenth Amendment.

In the absence of a showing that uvnusuzl conditions
exist, the regulation of the length or style of a
college student's hair is irrelevant te any legitimate
college administrative interests and amny such regula-
tion creates an arbitraery classificaticn of college
students. . . . the instant case violates both the

due process and equal protection provigions of the
Fourteentn Amendment to the Congtitution of the
United States.?

Thus, the court decided that the community college hair

code for males lacked a2 rational relationship to the edu-

-~ 9Tyensdale v. Pyler Junior College, 470 F. 2a
659, 664.
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cational goals of the school and could not be sustained as
a course of state action. The court maintained that citizens
have a right ". . . to go into the world as they please"98
and that the Tyler Junior Ccllege dresgs code violated that
right of its male students. On its face it deprived them
of their personal liberty, a violation in itself; and did
so without due process of law, another violation. This
right of personal liberty is not a "fundamental® right;
such as free expression or the right of association; but
it is a lesser liberty

. « o that may be invaded by the state subject

only to the same minimum test of rationality

23?§t2§ %%gs to all state action (citations

Another Junior college case involved suspended

junior college students who sought to enjoin school officials
from conducting expulsion hearings until criminal actions,
arising from the same activities that resulted in the
suspensions, had been completed. The students alsc asked

to have the junior college authorities reinstate them

pending completion of both college and criminal procesd-
100

ings.
The students asked for the injunction against any

college proceeding, and for their immedaiate recinstatement,

(o]
J8Lansda1e, ibid., 0. 663,

9arr, ibid., p. 615.

1005 rutani v. Bwigleben, 297 I, Supp. 1163 (1969).
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on the grounds that their susrensions were causing ir-
reparable delays in their educatlional cawveers, They also
said that immediate college proccedings would force them

to testify about their activities, which would violate
their Fifth Amendment rights, as this testimony might be
used against them later in criminal procecedings. The court

responded:

e o o 1if plaintiffs wish prompt hearings on their
suspensions, they need only notify the college
authorities. If, at such hearings, they are forced
t0 incriminate themselves to avoid expulsion and

if that testimony is offered against them in sub-
sequent criminal proceedings, they can then invocke
Garrity in opposition to the offer. Therefore,
expedited college hearings pose no threat to Fifth
Amendment rights.’?

The Garritx102

Court reversing the convictions of police officers who

case was a decision by the Supreme

had testified at a state investigation on alleged fixing
of traific tickets on the guarantee of impunity, and sub-
sequently had their testimony used against thewm in criminal
proceedings arising from the investigations.

The use by the state of the discredited actions
against the students would thus violate their Fifth Amend-
ment rights against self-incrimination and their Fourteenth

Amendment rights of a fair and reasonable hearing under the

101 purutani, ibid., p. 1165.

| 10254rrity v. Wew Jersey, 385 U.S. 493, 87 S. Ct.
616, 17 L. Ed. 24 562 (1967).
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due process clause., Professor Wright agreced that since
there are no other state procecedings “. . . in which persons
can be compelled to confess their guilt of a crime, there

is no reason to think that the university disciplinary

proceedings can be an exception."m3

Equal Protection

Fairness is a basic tenet of the American system
of Jjustice. Iqual protection is one of the concepts, along
with due process, that has evolved from this tenet. 1In

Corpus Juris Secundum equal protection is explained as

" . the basic principle on which rests justice under

the 1aw."1o4 The equal protection clause of the Fourteenth
Amendment of the Constitution of the United States expressly

forbids any state to

. « « deny to any person within its jurisdiction

the equal protection of the laws. This clause

e « . means . . . that all persons subjected to

state legislation shall be treated alike, under like
circumstances and conditions, both in privileges coun-
ferred and in liabilities imposed; but it guarantees
only the protection enjoyed by other persons or classggr
in the same place and under like circumstances. . . . 22

As the above quotation indicates, classification or dis-
crimination by the state based on a reasonable digtincticn

may be valid.

103y pight, ibid., p. 1077.

1O416A Corpus Juris Secundum 296, Section 502,

r -
105464 ¢.7.5. 297, 298, Section 502. Sce also
¢Gunther, ibid., chap. 14, sec., 1, "DBgual Protection, 0Old
and New," p. 989.
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The Tourteenth Amencient was possed by Congress
in 18€8 to bridge ". . . the constitutional gap between
the guarantees of the Bill of Rights and uvnconstitutional

196 Not until almost 100 years

action by state government."
later did the Supreme Court regularly begin to use the

equal protection clause of the Amendment as a judicial tool
to prdtect fundamental" rights not specified in the
‘Constitution1o7 from state encroachment. The most important
result so far of this clause has been its use in the dis-
mantling of racial segregation in this country. Other

issues have utilized the reasoning of the equal protection
clause, mosv notably the controversy over sex discrimination.
Besides the problems of sex and race discrimination that have
existed in educational institutions, the recurring irritant
of student appearance disputes continues to plague different
levels of education., This section will review how the

equal protecticn clause applies on commurity college campusecs

to discrimination based on zex, race, and appearance,

Sex Discrimination

"Sex," unlike race, is not yet a "suspeci' category
in judicial decisions. If and when the 26th Amendment to

the Constitution of the United States is passed, sex ac a

1G6Alexander and Solomon, ibid., p. 438.

107 quntner, ivid., p. 983.
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classification will then become as congtitutionally "suspect®
as race. Until that time sex discrimination controversies
that reach judicial litigation must usuelly be decided
on the basis of the equal protection clause. This clause
does not afford as much protection against the problem of
sex discrimination as the 26th Amendment would, if and
when it is passed.108
This researcher is unaware of any public community
college that excludes women from their programs on the
basis of sex. This may be the result of the general dedi-
cation of community colleges to serving all the people of
a community. On the four-year institutional level, a
federal district court has held that regulations at the
Univexrsity of Virginia limiting admission to males only
is unconstitutional, and ", ., , that such discrimination
on the basis of sex violates the Equal Protection Clause
of the Fourteenth Amendment."109
A different federal district court came to the
opposite conclusion in a case in South Carolina. The case
in this instance rested on slightly different facts than
the Virginiz case. The University of Virginia is the most

prestigious institution in Virginia and has the most ex-

IO8For more thorough discussiocns of this contro-
versy seez any and/or all issues of Women Law Reporter,
dating from September 1, 1974.

'O“Kirstein v. Rector and Visitors of University
of Virginiz, %09 F. Supp. 184, 187 (1970).
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tensive educational offerings. The South Carolina case
involved a more "ordinary" four-ycar institution of the
state's college system. The male students seéking ad-
mission to the South Carolina college were doing so for
the alleged reason of the convenience factor rather than
the prestige factor. In light of the circumstances in
South Carolina the court held that it conld not
. « o declare as a matter of law thal a legislative
classification, premised as it is on respectable
pedagogical opinion, is without any rational justi-
fication and violative of the Equal Protection

Clauge. 110

If and when the 26th Amendment is passed this case will

probably become obsolete.

Race Discrimination

The discreditation of racial segregation in the
educational system of the United States is well known.
Race is a "suspect" category uvnder the Constitution coif
the United States and is therefore constituticnally im-

111

pernissible in all public institutions. The position

of the Supreme Court on racial segregation evolved from

110yi111ans v. McNair, 316 T. Supp. 134, 133
(1970).

111For a recent Supreme Court ruling that secems
to indicate that racial discriminetion in private colleges
ig dubious, sce Bob Jones University v. Simon, Secretary
of the Treasury, 416 U.S. 725 (1974).
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- o I)
years of debate and as a result of many court cases.'1“

Only +two community college caces have litigated

A
the issue of racial discrimination.11) In both cases the

federal district courts ruled that the regulations pro-
hibiting Negroes from attending their communities'! com-~
munity colleges to be unconstitutional. These decisions
were reached before the landmark Supre:r Court case of

114

Brown v. Board of Iducation which definitively dis-

credited racial segregation in public education in the

United States.

Appearance Discrimination

Male hair grooming controversies at the junior/
comnunity college level have produced more litigation than
either race or sex discrimination issues. At least four
junior/community college cases arguing male student grocn-
ing standards have reached federal courts. One of the
cases reached the Supreme Court, and although denied cewvti-

orari, received a strong dissent by Justice Douglas against

112For a discussion of the evolution of the Supreme
Court's stand on racial discrimination see Gunther, ibid.,
chap. 18, "Two Problems of Iqual Protection: Race and Re-
apporticnment," pp. 1%399-1454. For review of racial
segregation in higher education see Alexander and Solomon,
ibido, Ch.apu 99 ppo 511-589.

13411500 v. City of Paducah, 100 F. Supp. 116
(1951); and Wichita Falls Junior College Dist. v. Battle,
204 F. 2d 632 (1953).

1148r0wn v. Board of Education, 347 U.S. 483, T4
S. Ct. 686, 98 L. Bd. 873 (1954).
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denial of ¢ertiorari.
The first case appeared in Alavana in 1967. The

court ruled:

e « « The equal protection clause of the Four-
teenth Amendment prohibits classificetion upon
an unreasonable basis, This court is of the

firm opinion that the classification of male
students attending Jefferson State Junior College
by their hair style is unreasonable and fails to
pass constitutional muster,

The opinion of the judge in this case evidenced
strong annoyance with the junior college gdministration
over its male hair grooming standards and, in particular,
with its handling of this situation. Zachery and the other
plaintiffs were excellent students as well as members of
.a successful musical group. None had ever been disciplinary
problems. Chief Judge Lynne delivered the memorandum
opinion of the court and expressed his annoyance:

It is crystal clear from the admissions of defendants
as witnesses that their insistence upon the withdrawal
of plaintiffs from the college was motivated altogether
by their dislike of what they congidered exotic hair-
styling. There is no suggestion that the page-~boy
haircuts affected by plaintiffs had any cfifect upon

the health, discipline or decorum of the institution.
Zachery was a candidate for the office of president

of the freshman class and vunder the undisputed evidence
in this case he would have been elected had he ot

been forced to withdraw., It mey fairly be counjectured
that the prospect of a young man with a page-boy
hairecut serving as president of his class triggered

the action of defendants. 1

"1%zachery v. Browm, 299 F. Supp. pp. 1360, 1362

Mb1pid,, p. 1361,
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In 1969 a case reached federal district court in

Texas dicputing a male student's beard. The court ac-
knowledged that groceming regulations may be justified, but

« « o« the school officiels are under a burden to

justify this effort to regulate perscnal appear-

ance whether that attempted justification ve in

terms of discipline, health, morals, physical

danger to others, or 'distractions' of others

from their school work. . . . It must be demon-

strated that the exercise of the forbidden rights

would materially and substantially interfere with

the requirements of appropriate discipline in the
operation of the school (citations omitted).

The court was able to find that none of the above
possibilities for regulating male grooming standards were
present at San Jacinto Junior College. 1Indeed, that court

held that

« « o the regulation was basically enacted <©o
implement the perscnal distaste of certain school
officials for beards and certain hair styles and
for the beliefs and attitudes which they thought
these beards and hair styles represented.!!

The record before the court showed neither existing nor
potential problems resulting from males with long haix
and/or beards (mustaches were allowed because they were
"worn by 21l people" according to a school official).

The court held

. « o that the regulation in question constitutes
an vnreasonable classification in violation of the

"7621bi110 v. San Jacinto Junior College,

~/

30% F, Supp. 857, 859 (1969).

186a1bi110, ibid., pp. B61-862.
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equal protection clause of the Fourtcenth Amend-
ment, 11
A California court ruled against a junior college
student attempting to nullify a college hair grooming rule
for males. It held that
« « o there was no evidence of unequal protection
other than the assertion that boys were treated
differently than girls; i.e.. girls could have
long hair and boys could not. We do not consider
the latter difference in treatment or classifica-
tion as creating any substantial constitutional
question,]

This case reached the Supremec Court but was denied certi-

orari. Justice Dougles dissented, saying:
It seems incredible that under our federalism a
state can deny a student education in its public
school system unless his hair styl$ ?omports with
the standards of the school board. ?

Although the above guotation applies more directly
to the companion case of 01ff, which was a high school male
hair style ccntroversy, it can be inferred that Justice
Douglas felt the same way about college hair style regula-
tions. Douglas maintained that ". . . a sarious question

122

of equal protection of the law is raised.® Justice

Douglas was also upset with the denial of certiorari

because

1"30a1bill0, ibid., p. 861.

12OKing v. Saddleback Junior College District,
445 F. 24 932, 939 (1971).

12101£f v. East Side Union High Sthool District,
404 U.S. 1042, cert. denied (1972).

1229y54., p. 1045.
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« « o the federal courts are in conflict and the
decisions in disarray. We (the uuprcme Court)
have denied certiorari wherc the lower court has

ustained the school board znd also where it has
overruled the board. The question tendered is of
great personal concern to many and of unusual con-
stitutional 1mportance which we should reoolve
(footnotes omitted).]

A Texas case was argued before a federal court of
appeals with a panel of fifteen judges. The court majority
~ held

« « o in the absence of a showing that unusual
conditions exist, the regulation of the length or
style of a college student's hair is irrelevant

1o any legitimate college administrative interests
and any such regulation creates an arbitrary
clessification of college students.

Nine judges concurred in the result, although not
a2ll agreed with the writfen opinion of the court. Six of
the judges dissented. The majority opinion held that the
regulation violated the equal protection clause of the
Fourteenth Amendment.

It seems reasonable to conclude from a review of
the preceding cases that in the future most federal courts

will rule agsinst any junior college regulations that specily

the style and length of male students' hair.

1251pid., pp. 1045-46.

12'Laﬂsda10 v. Tyler Junior College, 470 F. 24
659, 664 (1972). :
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A perusal of the cases discussed in this chapter
would seem to support the contention that the ccurts accept
a constitutional view of the relationship that exists
between and among community college academic personnel,
students, the administration, and society»ih general.
This means that the dicte 1laid down by the Supreme Court
in Tinker must be seriously and carefully accepted by all
elements of society concerned with the constitutional
rights and responsibilities of public community college
students., Students do retain their constitutional rights
when they cross the school threshold.

Although community colleges have been relatively
free from the strife and turmoil that existed on many
four-year college campuses, college authorities should
be cognizant of every student's constitutional right to
freedom of expression, which must be distinguished from
freedom of action., As Tinker illustrated, students do
have the right to express their views, no matter how un-
popular they may be with other students, faculty, and/or
society in general. They do not, however, have the right
to disrupt substantially the organization and maintenance
of norﬁal school activities, Tinker has also been used to
reaffirm the constitutional right of students to hear any
outside spezker, regardless of the views espoused by the

speater, subject to reasonable restrictions on the format
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of the speech, The important refercence point here is that
the school may consgtitutionally regulate this format dbut
may not constitutionally regulate the content.

_ Frcedom of press on college campuses has also been
supporied in Papish. No matter how distasteful and objec-
tionable the subject matter may be to some or all of the
- members of the college community; Papish firmly established
the constitutional right cf the students to publish their
own material,

Search and seizure is currently a complex issue
with no definitive rulings by the Supreme Court on con-
troversies that occur on college campuses. The wisest
attitude of college authorities toward this potentially
explosive problem would seem to be to follow the advice
of Professor Donald Hall (see footnote 78 of this chapter)
and always obtain a valid search warrant before searching
a student's belongings. This is the most cautious approach
and may be the constitutional line finally chosen by the
Supreme Court if they ever rule specifically on a college
student's rights on campus under the Fourth Amendment., The
weight of authority in the field seems to indicate that the
Supreme Court might eventually rule “hat college students
do have the full protections of the Fourth Amendment as
much on campus as they already have off campus.

Due process in school daisciplineary procecdings is

a firmly established principle for almost every level of
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student in the United States today. Recent court cases

have upheld the rights of secondary students to due process
in any disciplinary proceedings leading to any suspension

or expulsion.125 It can be safely maintainedvthat these
rights established in a secondary school setting are entire-
1y relevant in a post-secondary situwation. The constitu-

| tional guarantees of due prccess set forth in the Fifth and
Fourteenth Amendments fully apply on the college cempuses

of today.

A principle of law, as basic to tﬁe Constitution as
due process, is equal protection. Its application on the
college campus, though, is not as clear as due process.
‘Discrimination on the basis of race, national origin, or
ethnic origin is almost completely discredited in education-
al circles. Unfortunately, discrimination based on sex
and/or appearance is still prevalent on many campuses.

The United States Government is making great strides in
eradicating sex discrimination through congressional legis-
lation, and the Supreme Court seems more amenable to accept-
ing sex as a suspect category under equal protection along

. 26 . . . .
with race,1 but their stance is still somewhat nurky and

A

125000d v. Strickland, 420 U.S. 308 (1975); Goss
v. Lopez, 419 U.S. 565 (1975).

1261?01' a complete analysis of the Supreme Ccurt's
past and current position on the conncction between equal
protection and sexual discrimination, see Vomen Law Reporter,
all issues, beginning September, 1974, to the present.




needs further clarification. The denial of certiorari
by the Supreme Court in the King and C1{f cascs leaves
the area of appearance discrimination undecided. If
such an appearance case is ever decided by the Supreme
Court, it seems probable that Justice Douglas' line of
argument--that appearance should meke no difference in
the educational process--would be accepted by the members
of the Court.

From a review of the cases presented in this
chapter there is no doubt that the judiciary overwhelming-
ly views the current relationship between college and

student as one based on solid constitutional principles.



CHAPTER V
SUMMARY, DISCUSSION, AND RECOMMEIDATIONS

It is important in this final chaptef to summarizé
the analysis of this study, to discuss implications of the
study, ard to provide recommendations for those interested
in and concerned with the constitutional rights and respon-
sibilities of public community college students and academic

personnel.,

Summary
1. Tt is clear from the Supreme Court's decisions
on congtitutional issues in landmark cases originating in

educational institutions (Sweezv, Keyishian, Fopperson,

Pickering, Connell, inter alia) that the justices view the

protection of First Amendment rights of teachers as essential
to the democratic ideals and goals of the United States.

2. State employment is not a privilege dependent

-

upon atate employees surrendering their rights to constitu-
tional freedoms guaranteed to all citizens by the Coastitu-~

t

1

ion,
3, As long as the teacher's expression of wviews

ceea nol substantlally disrupt the activities of the state



or its agencies, the belief and exercise of views are pro-
tected by the First Amendment of the Constitution.

4, The United Stztcs Supreme Jourt has struck down
state loyalty oaths that prohibit political associational
activities on the grounds that the Constitution prdscribes
any and all disclaimers on political associations by public
school teachers. | .

5. A reading of Pickering and Tinker seems to
‘indicate that community college academic personnel should
ve given the same freedom from restrictions on partisan
political activity that their colleagues at public four-
year institutions enjoy.

6. Statutory provisions that establish general
curriculuwn ghbandards seem to ve counstitutiocnral but community
college professors should be accorded the same freedom of
scholarly choice as their colleagues at public four-year
institutions exercise.

7. The use of allegedly obscene material in the
classroom will be protected only when such materials relate
to the educational purposes and goals of the classroom
cureiculum,

8. The Roth and Sindermaan decisions clecarly show

that a state-eupleoyed, tenured teacher who is dismissed is
always entitled to a written notice of the reasons for dis-

nlssa

o

and a hearing, if requecsted.
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9. - A non-tenured, =ztate-employed teacher is not
entitled to a written notice of the reacois for non-renewal
and a hearing, unless state statutes so gpecify.

10. 1If a non-tenured teacher ic dismissed before
end of the contract period, it would seem that written
notice and a due process hearing would be accorded the dis-
missed non-tenured teacher, if requested. If no grievance
procedure exists for faculty members, or if the professor
has exhausted all administrative possibilities, the professor
is entitled tc bring svit at law for breach of contract.

11. In Roth the Supreme Court maintained that any
charges of dishonesty, immorality, or disability that placed
a stigma on the faculty member or foreclosed other employ-
ment would require notice and an opportuaity to be heard in
a due process setting, regardless of the tenure status of
the faculty member.

12, State—employed, academic admiristrative perscnnel
are protected under the Fourteenth Amendment from dismissal
before the end of their respective contracis without cause,
and are enfitled to a hearing if they request one for such an
occurrence,

1%, The ccurts have recognized the legitimacy of the
dismissal of tenured and non-tenured teachers beceuse of a
bona fide financial exigency and/or the discontinuance o

reduction of a particular academic program.



14. Students do retoin their censtitutional rights
when they cross the school threshold.

15. The relationship between community college
students and the community college rests firmly on consti-
tutional principles.

16. Students do retain their First Amendment rights
of freedém of expression through the student newspaper; |
student assemblies, and choices of outgside speakers. Free-
dom of expression and freedom of action must be differen-
tiated, though, since the Supreme Court in Papish and

Tinker, inter alia, made it clear that while school author-

ities may regulate the time, place, or manner of these First
-Amendnent rights, they may not regulate the content of such
expression,

17. College authorities may regulate the content
of legitimate campus activities if such activities present
an immediate, clear danger to the safety of individuals,
campus buildings, and/or campus Tfunctions.

18. College authorities may search a student's
velongings~-as long as the search is instigated by and
conducted by vniversity officials for university purposes
and according to valid and reasonable university rules.

12. Students are entitled to due process when

]

uspension or expulsion proceedings are initiated againct

»

then,
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20. Discrimination beged on race, ©ex, Or appearance
would seem to be proscribed by the equal protection principle

cf the Fourteenth Amendment.

Discussion

The constitutional rights and responsibilities of
.public community college students and academic personnel have
been recognized and greatly strengthencd by judicial decisions
over the past twenty-eight years. Although the focus cof this
study has been on the students and academic personnel of
public community colleges, it is apparent from a review
of the previous chapters that the constitutional principles
discussed apply equally to four-year institutions, The
cases presented in this study have shown that the four-
yvear educational institutions generally recognized and accept-
ed the validity of constitutional protections on the college
campus before the ftwo-year institutions did., This slower
recognition on community college campuses of the constitu-
tional rights of students and academic perscnnel flows from
the beliefs ol the professional of the two systems directly
cencerned with such rights--the educational and judicial

systems., Tor many years neither profession was certain what

[

pogition, if any, community colleges had in higher eduvcction,
and from this uncertainty flowed the confusion of how, or
even whether, conegtitutional rights could be exercised on

a comrunity college campus,
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The determination of the proper place of public
junior colleges in the educational system hags been a source
of confusion and disagreement among cducators since the
establishment of the first successful public junior college
in 1901, Advocates of the German tradition of education
argued that junior colleges should be part of the.secondary
level of education, separate from the elite university
level,” This debate contributed to the uncertainty among
educatprs, and in society generally, to the proper place of
community college students and academic personnel in the
educational hierarchy. Were they to be treated as public
school students and teachers, with the customary restrictions
and controls exercised over those groups? Or were community
college students and academic persomnel to be accorded the
greater freedoms of those at the universiiy level?

The German view of an educational hierarchy was
eventually rejected as incompatible with the democratic
beliefs of American society, and the public junior college-~-
or community college~-gradually became accepted as a part
of the higher education system in this country. Yet a
residue of confusion remained as to the legitimate place
of community college students and academic personnel in
tihe educational hierarchy. This confusion increased the
difficulities of those who argued for the same extension
of constitutional protections existing on the canpuzes of
four-~year institutions to the campuses of two-yeaur institu~

tions.
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Reéognition of the legitimacy of constitutional
rights on community colleg: campuses wes stymied also by
the nature of the judicial system. Courts zre tradition-
2lly reluctant to debate issues that have mo obvicus legal
precedents., Since the judicial system had rarely involved
itself in controversies originating in the educational
sphere before the second half of the twentieth century
no unified legal view of constitutional issues affecting
education existed.

Another factor explaining the reluctance of the
judicial system to enter the debate over constitutional
rights on college campuses was the traditional notion that
public employment and public education were privileges of
the citizenry. Since these were privileges, the State could
limit the constitutional rights of those enjoying the
privileges of either public employment or public ecducation
vhrough "reasonable® regula‘tions.1

Two landmark Supreme Court cases thorouvghly Jdis-

credited these notions, In 1967 in Keyishian v. Doard of

Qggentsz the Supreme Court rejected the idea that public

- employment was a privilege and that those in the public

1This reasoning 1s generally ettributed to Justice
Holmes ! famous statement in iicAuliffe v, Maycr of New
Bedford, 195 Hess. 216, 220, 29 W.RB. 517, 517 (1892):
""he pcetitioner may have a constitutional right to talk
politics, but he hag no constitutional right to be a
policeman.™

2Kcyishian v. Board of Regents, %35 U.S. 589,
605-06 (19567).
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employ would have to accepl abrogation of some of their
constitutional rights. Twonty-ihree yeoovs carlier in

s
Brown v. Board of Educatior’ arguments that public lower

education was a privilege not a right had been totally
rejected by the Supreme Court. A lower court decision
extended the Brown line of reasoning to the college level
in 1961.4 Although the court did not address the issue

of whether a state's citizens have a right to public
higher education, the decision was so0lidly based on the
constitutional principle of due process. Thus, once a
particular state had elected to provide a system of

public higher education for its citizens, public higher
education became less of a privilege and more of a right,
and thus could not be withdrawn without the constitutional
protection of due process.

In 1969 the United States Supreme Court ended a
long period of judicial indecision by firmly and decisively
establishing the constitutional rights, on and off the
campus, for the recipients of public education in the

5

The retention

landmark decision, Tinker v. Des Moines,

“Brown v. Board of Education, 347 U.S. 48% (1954).

4Dixon v. Alabama State Board of Education, cert.
den, 368 U,S, 930 (1961). TFor an excellent discussicn of
the importance of Dixon, see Charles Alan Vright, Yine
Constitution on the Campus," 22 Vanderbilt liaw Revicw,
1027 (1969).

5 g
Tinker, 1ibid.
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ol constitutional rights for teachers in the public employ
was clearly enunciated in thc Supreme Court cases of Swecny

r—tile ?

Keyishian, Pickering, Epperson, and Sindzrmznn, among others.

Several of the Supreme Court cases delineating the validity
of constitutional rights for publicly employed teachers
~specifically concerned the importance of constitutional
rights on college campuses. For example, the majority
opinion in Sweezy said
. » o to impose any straitjacket upon.the intellectual
leaders in our colleges and universities would imperil
the future of our nation. . . . Teachers and students
must alwa%s remain free to inquire, to study, to
evaluate.
‘Thus the United States Supreme Court has clearly established
that the judiciary has a legal right, and indeed a constitu-
ticnal dvty, to safeguard teachers and students of the public
employ at all educational levels from any encroachment upon
the free exercise of their constitutional rights.,

Increased judicial interest in the constitutional
rights of teachers and students was encouraged by a remark-
able increase in interest over the past thirty years amnong
the general citizenry in their constitutiomal rights,
Several elements of United States society seem to have con-
tributed to a rise in this interest. The increased sorhisti-
cation of the general populace has been advanced by greater

mumbers of citizens attending college--many under the

6Sweezy, p. 250.
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henefits of the G,.I. Bill. The gfeater geographic and
socio-economic mobility of the United States population
since World War II seems to have eroded the parochial,
irsular nature of many instituvions, in particular the
judicial system and the educational system. And the media--
mainly television--~have made citizene more aware of con-
stitutional issues such as free speech, the right to
demonstrate, the right to privacy, and equal protection
under the law.

The societal element of greatest immediacy and
importance to the public community college has been the
tremendous rise in college enrollment since World War II.
For example, community college enrollment has more than
quadrupled since 1960, This extraordinary increase, taken
in conjunction with the societal rise in socio-economic
and geographic mobility, transformed the community college
from a minor to a major component of the higher educational
system,

In the past sixteen years the community cocllege

ystem has gained a respected place in the educational

wm

iierarchy of the United States as a legitimate ana vital

fur}

part of higher education. Few would now argue that the
community college should be an extension of the secondary
school system. The decades-long debate over the community
college's correct level in the educational system has

ended with its unquestioned placement at the level of
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higher education,

Over the past few decadces the judiclary has steadily
lessened ité reluctance to interfere in issues arising from
the college campus. Thus constitutional rights controversies
from two-year and four-year institutions have increasingly
~ been settled in courts.

Few courts now recognize legal distinctions between
cormunity colleges and four-year institutions in the exercise
of constitutional rights by an institution's students and

academic personnel, In Sindermann the Supreme Court

justices pald scant attention to the fact that Sindermann's
“tenure question originated on a community college campus,
State statutes and implicit and/or explicit college tenure
practices determined Sindermann's tenure situation. Indeed,
in the opinion the justices made no distinction whatsocever
between four-year and two-year colleges in the recognition
of constitutional rights for state-employed teachers.

The professionals of both the educational and legal
systems of this country have alternately influenced each
other to view the community college cystem as a part of
higher education, not of the secondary school system, Since
both educators and judges now view community colleges as a
definite part of higher education, a court decision on a
controversy over constitutional rights from a two-year
institution usually applies equally well to similar issues

at four-yecar institutions and vicc-versa.
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For years, First Amendunent freedoms have been
viewed by educators and judges as vital to the democratic
ideals of our nation and necessary for the protection of
scholarly rescarch at the college level. In Supreme

Court cases the justices have written about the importance

7 'In Sweezy the

of academic freedom to the entire nation,
justices declared that
the essentiality of freedom in the community of Amer-
ican universities is almost self-evident., No one
should underestimate the vital role in a democracy
that is played by those who guide and train our
youth.8
First Amendment freedoms are among the most precious
rights of the Constitution. Political controversies of the
past few years clearly show that the First Amendment rights
f freedom of speech and freedom of expression are absolute-
ly vital to the maintenance of a democratic system. Dig-
cussion and debate are essentvial for the compromises
democratic societies must make and are crucial for their
fairness and stability. Citizens of a democracy must not
fear that the government will restrict the exercise of their
First Amendment rights. Justice Marshall strongly addregsed
this particular igsue in the important First Amendrent case,

Connell v, Higgenbothanm.

If there ies any fixed star in our congtitutional
constellation, 1t is that no official, high or

7Keyishian, ibid., p. 60%. See also Epperson, ibid.

8Sweezy, ibid., p. 2%0,
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petty,.can proscribe wnat shail be orthodox in
pelitics, nationalism, religsion, or other matters
of opinion.9 .
An organization that has been concerned about the
issues of academic freedom and tenure since its inception
is the American Association of University Professors. In
1934 the AAUP and the Americen Association of Colleges
began a series of conferences designed to update a 1925
statement of scademic freedom and tenurc. These conferences
culminated in 1940 with the "1940 Statement of Principles
on Academic Freedom and Tenure." Both organizations agreed
to the 1940 restatement and were the first professional
roups to endorse it. Since that time over 85 professional
grours, such as the Association of American Law Schools
(1946), the American Association of Colleges for Teacher
Education (1950), the American Association for Higher
Faucation (1950), the Texas Junior College Teachers
Association (1970), and the Massachusetts Regional Community
College Paculty Association (1973), have endorsed the "1940
Statement of Principles." The AAUP recomnendations are
careful, thoughtful policy statements and have been incorpor-
ated intc many faculty handbooks and state statutes.
The %1940 Statement of Principles" asserts that a

faculty member's vight to speak or write, as a citizen,

YConnell, ibid., p. 210.
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should be free from institutional censorship or discipline.
At the same time every faculty member hos a special respon-
sibility arising from the vogition of tecacher

to be accurate, to exercise appropriate restraint,
to show respect for the opinions of others, and to
make every effort to indicate that he is not an
institutional spokesman,’ ‘

While a faculty member can be removed from a faculty
position»for irresponsible, extramurél remarks, the academic
community should be convinced that such remarks bear upon
the fitness of the faculiy member's position as a teacher.

According to the AAUP the

controlling principle is that a faculty member's
expression of opinion as a citizen cannot constitute
grounds for dismissal unless it clearly demonstrates
the faculty member's unfitness for . . . /[the/
positicn, Extramural viterances rarely bear upon
the faculty member's fitness for . . [thet pos1t10n.
Moreover, a final decision should take into account
the faculty member's entire record as a teacher and
scholar. In the absence of weighty evidence of
unfitness, the administration should nct prefer
charges; and if it is not clcarly prcved in the
hearlng that the faculty member is wnfit for . . .
[the] position, the faculty committece should make a
finding in favor of the faculty member concerned,

Political activity by teachers may also involve
political officeholding. In a 1969 "Statement on Professors

and Political Activity"12 the AAUP discussed this situation

1OAAUT? Bulletin, "Committee A Statement on Extra-
mural Utterauces," Spring, 1965, p. 29.

11

Ibid,

12AAUP Bulletin, "Statement of Trofessors and
Pollthal Activity," Spring, 1969, pp. 27-28.




and stated that

the college br university faculty mem»or is a

citigen and, like other citizens, should be free

to engege in political activities so far as . . .

[the faculty member/ is able to do 50 consistently

with . . . obligations ag a teacher and scholar.i3
Some political offices reauire minimal activity, while
others are major undertakings, With the former the AAUP
believes that a faculty member can serve competently as a
minor political officeholder while continuing as a2 full-
time faculty member. The latter situation would probably
require the faculty member to take a leave of absence.
Such a leave of absence should be provided by institutional
arrangement, according to the AAUP. At the same time,
the AAUP reninds the faculty member of institutional
obligations to other faculty members, the administration,
and to gtudents, and suggests that faculty members limit
such political activity to a "reagonable period."14

The United States Supreme Court has struck down

state loyalty oaths that prohibit political asscciational
aclivities on the grounds that the Constitution proscribes
any and all disclaimers on asscciations by public schoosl
teachers., It is certainly a valid interest of any govern-
ment to insure its existence and to guard against propaganda

in the scheols which calls for the overthrow of the govern-

B1pia., ». 28.

Y40 AUP Bulletin, Spring, 1965, ibid.
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ment. However, loyalty oaths seem to be a particularly
empty way of attaining such goals., T8 =1 oath is required
of public employees, the simple sentence in Connell would
seem to be constitutionally acceptable aud therefore the
least objectionable.

Classroom activities are rarely regulated at the
higher education level, although statutory provisions that
establish general curriculum standards seem to be consti-
tutional, from a reading of Epperson. Academic freedom
ig essential to academic excellence but teachers must be
judicicus about discussing material outcide their academic
area of expertise.

The teacher is entitled to freedom in the class-~
room in digscuseingzg his subject, but . . . should
be careful not to introduce into . . . teaching
controversial matter which has no relation to . . .
[the] subject. . . . [Also] the teacher is entitled
vo full freedom in research and in the publication
of the results, subject to the adecquate performance
of . . . other academic duties. . . . The intent
of this statement is not to discourage what is
‘controversial.' Controversy is at the heart of
the fres academic inquiry which the entire statement
ig designed to foster. The passage serves to under-
score the need for the teacher to avold persistently
intrnding material which has no relation to . . .
[the] subject.1D

Two lower court cases that dealt with the classroom

use of allegedly obscene materials correlate with the

FEN

l)ﬂAIP Bulletin, "Academic Freedom and Tenure:
1940 Statement ol rrinciples end Interpreiive Cornenta,”
Junc, 1974, pp. 270-71. See also AAUY seiletin, M"i972
Recommended Institutional Regulations on .icacemdce Freedom
and Tenure," Viater, 1972, pp. 428-433,
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suggestions of the AAUP. . Im JMetzger the z2llegedly indccent
material was found to relotce to the educotional goals of
the professor's course and Professor lMetrnger was ordered
reinstated by the court. In Hensey the court found that
the allegedly indecent actions and material had no relation
to the classroom subject matfer and upheld Hensey's dis-
missal by the community college board. These two cases

are a strong indication thal the use of allegedly obscene
material in the classroom will be protected only when such
materials relate to the educational purposes and goals of
the classroom curriculum, The Supreme Court case of
Epperson clearly shows though, that the justices believe
academic freedom guarantees scholarly choices in the class-
room at the college level.

The first definitive United States Supreme Court
case on First Amendment rights was decided only 55 years
age. Since that time the constitutional rights that emanate
from the First Amendment have become solidly cstablished
among the constitutional and legal traditions of this

country.

J

{

Although the Supreme Court has ruled that teachers
do not have a constitutional right to a system of tenure,
the Constituvion does provide state-emvloyed teachors with
substantial legal safeguards for the protecticn of acedemnic

freedom and against "political, partisan or capricious"16

1bPickering v. Board of Iiducation, 2205 N,lI. 2d
1, 6 (1967).
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dismissal. As mentioned, teazchers arc constitutionally

protected under the Firct Asendient from dismissal for

the exercise of any of their First Awendment rights.
The two landmark Supreme Court dccisions on

college faculty dismissal issues, Roth and Sindermann,

neld that a teacher's right to reemployment ﬁis essen~
tially a matter of state concern and state 1aw."17 This
is because the relationship between a faculty member and
a state institution rests on the property interest of
employment which is "created" and "defined by existing
rules or understandings that stem from an independent

18 Thus, state law controls

source such as state law."
whether facully members are entitled toc tenure, If a
state has neither statutes relating to the contractual
rights of teachers nor ". . . implied . . . (or) un-
written 'common 1aw'“19 tenure formulas that exist in
practice, then the state-employed teacher has no right to
continued employment. However, if a contractual or an
implied system of tenure does exist, then a teacher does

have a right to continued employment if the teacher i

i

o0
P )

met the reguirements for either contractual or implied

tenure.

"TRoth ana Sindermann, ibid., pp. 603-04 (Burger,
J., concurring opinion).

181554,

- ( . ,
')Sindermann, ibid., p. 602,
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The Roth and Sindermarm decisions also clearly

show that é state-employed, terured tczcher who is dis-
missed is always entitled to a written notice of the
recasons for dismissal and a hearing, if requested. This
opinion rests on the Fourteenth Amendment protection of
~due process for any deprivation of a state created property
interest—--in this case tenurcd employment--by the state.
A non-tenured, state~employed teacher is not accorded the
same protections if non-renewed, unless statc statutes so
specify.

These two decisions in no way negate the faculty
member's panoply of constitutional rights and protectvions.
Professor Van Alstyne commented that

nothing in either Roth or Sindermann at all
impairs the statutory right of a faculty member
to secure full redress in an approprizte federal
court upon proof of . . . /[the/ allegation that
e o« « non-reappointment was significantly in-
fluenced by considerations foreclosed by the
Bill of Rights or the Fourteenth Amendment. In
both Roth and Sindermann, the Supreme Court
remanded the cases to the federal district
courts to consider the merits of each faculty
member's First Amendment c¢laim that the decision
of non-reappointment was in retaliation for
critical public utterances which the faculty
member alleged to be protected by the First
Amendnment, With no dissent to this provosition,
Mr. Justice Stewart observed: 'The first question
vresented is whether the respondenti's lack cof a
contractual or tenure right to re-employment,
taken alone, defeats his claim that the non-
renewal of his contract violated the First and
Fourteenth Amendments. We hold that ii{ does not.'!
In this respect, the decision fully confirmed
prior holdings of Supreme Court cases that lack
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of tenure has no effect upon the substantive equal

protection of First Amendment righis.20
It is also important to note that in Roth the
Supreme Court maintained that any charges of dishonesty,
immorality, or disability that place a stigma on the
faculty member or foreclose other employment would require
notice and an opportunity to be heard in a due process
- setting, regardless of the tenure stétus of the faculty

21 These rights flow from the proteétions of

member,
liberty and property guaranteed by the Fourteenth Amend-
ment.22 |

Although courts have distinguished between academic
administrative personnel and academic faculty in regard
t0 First Amendment rights neither group can be dismissed
for the rational, good-faith exercise of their substantive
constitutional rights. Academic administrative personnel
usually do not have tenure as administrators. Indeed, the
AAUP recommends that tenure flow only from the position of
teacher, However, state~employed, academic administrative
personnel are protected under the Fourteenth Amendment from
dismissal before the end of their respective contracts

without cause, and are entitled to a hearing if they request

2OWilliam Van Alstyne, "The Supreme Court Speaks
to the Untenured: A Comment on Board of Regents v. Roth
and Perry v. Sindermann," AAUP Bulletin, September, 11972,
p. 270.

2lroth, ibid., pp. 573-74.

Zzlbid., pp. 569-70. See also leyer, ibid.
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one for such an occurrence.

Both the AAUP and the courts have recognized the
legitimacy of the dismissal of tenured and non-tenured
teachers because of financial exigency and/or'the dis-
continuance or reduction of a .particular academic pro-
gram.23 The AAUP and the courts both assert that such a
financial exigency should be demonstrably bona fide "which
cannot be alleviated by less drastic means."2% The AAUP
also recommends that stringent guidelineskbe followed in
the determination of which faculty members and which pro-
grams are to be reduced. These should include the meaning-
ful participation of faculty in such decisions, the con-
.tinuance of service of a tenured professor over that of a
non-tenured professor, the opportunity for tenured faculty
members to readapt within a department or elsewhere within
the institution. If termination of tenured or non-tenured
faculty is seen as the only solution to the situation of
financial exigency, both groups should be given at least
a year of notice and fair financial compensation for any

herdships caused by such a termination.25 While digmissal

23AAUP Bulletin, "Termination of Faculty Appoint-
ments Because ol Financial Exigency, Discontinuance of a
Program or Department, or Medical Reasons,” Winter, 1974,
pp. 411-413, Also AAUD? Bulletin, "On Institutional
Problems Resulting from financial Exigency: Some Operating
Guidelines," Summer, 1974, pp. 267-68; also, Am. Assoc.
of Univ., Prof., Bloomfield College Chapter, ibid.; Ducorbier,
ibid., Levitt, ibid., Johnson, ibid.

24) AUP Bulletin, Winter, 1974, p. 411.

25, 4UP Bulletin, Summer, 1974, pp. 267-68.
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practices are often tied to 1egitimate college concerns

of maintaining or reducing costs, the couris have stated

that teachers cannot be denied their basic legal rights

because of financial problems.26
Whatever the reasons for non-renewal or dismissal,

- whether the faculty member is tenured or non-tenured;‘a

fair decision for all concerned demands the minimal steps

of due process. It would also be prudent practice for

administrative personnel to insure that all faculty members

are aware, early in their appointments, of what is entailed

in the process of tenure and of all the "substantive and

“procedural standards generally employed in decisions

- affecting renewal and tenure."27 Although it is impossible

to establish mathematical standards that would determine

at whalt point a faculty member had attained enough expertise

in teaching and sufficient stature in scholarship to attain

tenure, the AAUP recommends that the educational institution

state in writing which aspects of the faculty member's

career will be considered and the relative importance of

each aspect. Careful evaluation procedures for tenure

decisions are outlined by the AAUP and many institutions

26Am. Assn. of Univ, Prof., Bloomfield College
Chapter, ibid.; also AAUP Bulletin, "The Bloomfield College
Case," Autumn, 1974, pp. 520-30.

27AAUP Bulletin, "Statement on Procedural Standards
in the Renewal or Non-renewal or Faculty Appointments,"
Summer, 1971, ». 207.




156

have incorporated the recommendations into their own regula-
tions. The recommendations are extensive dbut one of the most
significant'aspects of the AAUP guidelines should be noted
here~-that is, that the faculty member should be fully
advised of all aspects of the tenure "track" procedures

_ and regulations from the beginning and throughout'the entire
process.

A reading of the Slochower, Pickering, Sindermann,

and Roth decisions shows that state-employed academic
personnel do have employment rights under the Fourteenth
Amendment of the Constitution, and are free to exercise
‘all constitutional rights, open to any citizen, without
fear of employment-related retribution. The essential
constitutional right of due process is one of the most
important protections of the state-employed, academic
personnel's exercise of any of the Constitution's rights
and privileges.

One of the most important Supreme Court cases of
recent years has been the "black armband” case of Tinker

v. Des Moines., It cleariy held that publie school students

do retain their constitutional rights when they cross the
school threshold, thereby strengthening the earlier

decision of Brown v, Board of Education--that public educa-

tion, once offered, becomes a right not a privilege. Tinker
and Brown have been important legal reference points for

judges in decisions about the comnstitutiszal rights of
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college age students.

Perusal of these two decisions 2nd other student
rights cases analyzed in this study supports the view that
the relationship between community college students and the
community college rests firmly on constitutional principles.
Thus, college officials should be knowledgeable about the
rights accorded by the Constitution to all citizehs since
students of public higher educatidn have these rights while
off campus and retain them while on campus. - Those rights
most relevant to a college campus include freedom of
expression (as distinguished from freedom of action), due
process, and equal protection. Freedom of expression and

freedom of action must be differentiated, since the Supreme

Court in Papish and Tinker, inter alia, hes made it clear
that while school authorities may regulate the time, place,
or manner of the First Amendment right of expression, they
may not regulate the content of such expression, Both the
courts and the AAUP assert that this does not grant the
students complete freedom of action in that substantial
disruption of a school's normal activities is not constitu-
tionally protected., The AAUP comments that

students and student organizations should be free

to examine and discuss all questions of interest

to them, and to express opinions publicly and

privately. They should always be free to support

causes by orderly means which do not disrupt the

regular and esscntial operation of the institution.

At the same time, it should be made clear to the
academic and the larger community that in their
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public’ expressions or demonstrations students or
student organizations speak only for themselves. 29

Thus, if a public college has established procedures
for a student press and/or outside speaker program, college
authorities may not regulate the content in the school news-
paper or the outside speaker program, but only the time,
place, and manner of these activities. It is noteworthy
" to remember that this legal distinction between freedom of
exprescion and freedom of actibn applies only to campus
activities initiated by legitimate campus groups--students,
faculty, or administrators. Off-campus groups have no con-
stitutional right, at this time, to initiate on-campus
activities without the sponsorship of an on-campus group.
The only time college authorities may regulate the content
of the legitimate campus activities is when such activities
present an immediate, clear danger to the safety of individ-
uals, campus buildings, and/or campus functions. Such a
deternination is difficult to make and it would be advisable
for college authorities to consult counsel before any action
is taken.

Fourth Amendment controversies have rarely occurred
on community college campuses; probably because there are few
dormitories at public two-year institutions. At this point,

search and seizure" legal decisions indicate that college

28AAUP Bulletin, "Joint Statement on Rights and
Freedoms of Students," Summer, 1968,
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authorities may search a student's or professor's belcngings--
as long as the search is Instigated by and conducted by
university officials for university purposes and according
to valid and reasonable university rules. Any police involve-
ment in this type of search must be of a secondary, inci-
dental nature.

Legal views of the Fourth Amendment have become
quite complex in the last ten years. No Supreme Court
cases on the Fourth Amendment have as yet dealt definitively
with search and seizure on a school campus. School author-
ities at the college level should be cautious though, in
any decision to search a student's or teacher's belcngings
precisely because of the legal murkiness surrounding the
Fourth Amendment. They should be aware that recent Supreme
Court rulings under a 105-year-old federal statute--the
Civil Rights Act of 1871 (42 U.S.C., Section 1983)=--may
nake them liable to civil liability suits for violating a
student's or teacher's constitutioral rights.

The number of civil liability suitis filed under the
Civil Rights Act of 1871 has increased substantislly in
only the past six years as more people have tecome aware
of this obscure piece of legislation of the Reconstruction
Bra, It was enacted in 1871 by the United States Congress
s a means of forcing Southern state government officials
to extend full legal rights to blacks or face personal

civil liability suits for violating a citizen's constitu-
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tional rights. The legal justification for this statute
was based on the wording c¢f the Fourteenith Amendment which
states that

. « » no state shall make or enforce any law

which shall abridge the privileges or immunities

of citizens of the United States; nor shall any

State daeprive any person of life, liberty, or

property, without due process of law; nor deny

to any person within its jurisdiction the equal

protection of the laws.

This federal statute has been used as the legal
basis in three important and controversial Supreme Court
cases decided within the past two years.29 Scheuer (the
"Kent State" case) held that state officials (including
the president of a state university) though not absolutely
immune from liability under 42 U.S.C., Section 1983, were
entitled to a gqualified immunity depending

o« « o upon the scope of discretion and responsibilities
of the office and all the circumstaences as they reason-~
ably appeared at the time of the action on which liabil-
ity is sought to be based. It is the existence of
reasonable grounds for the belief formed at the time

and in light of all the circumstances, coupled with
good~faith belief, that affords a basis for qualified
immunity of executive officers Igr acts performed in

the course of official conduct.?

The Scheuer decision while admitting the valiaity
of c¢ivil rights suits against indivicual state officials
under Section 1983, was not definitive about educators'

liabilities under the statute, A subsequent Supreme Court

29W00d, ibid.; Goss, ibid.; and Scheuver v. Rhodes,

416 U.S. 232 (1974).

3OScheuer, ibid., pp. 247-48.
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decision séemed to hand down a more precise answer to puzzled
‘educators. The Wood decision stated that
e« o« o in the gpecific context of school discipline
we hold that a school board member is not immune
from liability for damages under Section 1983 if
he kmew or reasonably should have known that the
action he took within his sphere of official
responsibility would violate the constitutional
rights of the student affected, or if he took the
action with the malicious intention to cause a
deprivation of constitutional rights or other
injury to the student.>3?
The Supreme Court held that a school board member could be
required to have a greater knowledge of a student's con-

stitutional rights because
e « o such a standard neither imposes an unfair
burden upon a person assuming a responsible public
office requiring a high degree of intelligence and
judgment for the proper fulfillment of its duties,
nor an unvarranted burden in light of the value
which civil rignts have in our legal system, 32
Since the definite iulings of Wood and Goss on
school discipline issues, there is no question that due
process is required in school disciplinary proceedings.
Such precision of certitude is not yet available in equal
protection issues.
College administrative officials have already been
sued under Section 1983 and the Supreme Court has rescognized

the validity of such an action (Scheuer). College suthorities

would be prudent to become fully knowledgezable about consti-

3%ooa, ibid., p. 307.

>21pid., p. 307.
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tﬁtional rights and their applicability on a college campus.
At the same time a concerted effort by college authorities
to formulate specific regulations that insure the free
exercise by students and academic personnel of their con-
stitutional rights would lessen the worries of many college
authorities towards Section 198% by decreasing the possibility
of constitutional rights controversies. When in doubt an.
educator would be most prudent to consult counsel before
action is taken. |

In many instances educators have felt that the courts
have intruded too much and/or too frequently on college
campuses. The best way to stabilize that Situation is
for educators to understand fully what the constitutional
rights and responsibilities of students and academic
personnel are and how they apply to college campus situations.
By establishing an atmosphere of knowledge and acceptance
of constitutional rights and responsibilities on the college
campus educators could greatly reduce the need for judges

to0 become involved with such issues.



163

Recommendations

1. Educators should be fully cognizant of the
extent of the constitutional rights of students and
academic personnel,

2. Educators should attend in-service training
on the legal rights of students and academic personnel,

3, Counsel should always be consulted when
educators are uncertain of the legal issues involved in
any controversy.

4., Educational institutions should state in
writing which aspects of the faculty member's career will
be considered in tenure decisions and the relative impor-
tance of each aspect.

5. Faculty members should be fully advised of
all aspects of the tenure "track" procedures and regula-
tions from the beginning and throughout the entire process.

6. Rducators should rewrite any and all campug
regulations on student conduct to accord with the consti-~
tutional rights enjoyed by the students.

7. It is recommended that when school suthorities

search the personal belongings of a student that extra care

=g

be taken and that school authorities sericusly concider
whether a search warrant is necessary.

8. Huriber studies should be made of a college
student's rights under the Fourth Amendment because of the

Jack of clarity in case law.
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9, FPurther study should te made of the financial
and fiscal arrangements of community colleges because of
the many court cases this researcher encountered that
litigated the financial and fiscal arrangements of

community colleges.
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THE CONSTITUTIONAL RIGHTS AND RESPONSIBILITIES
CY¥ STUDENTS AND ACADEMIC PERSONNEI, IN PUBLIC
COMMUNITY COLLEGES AS DETERMINED BY
FEDERAL AND STATE CCURT DECISIONS

by

Patricia Ryan Bond
(ABSTRACT)

The present study is an analysis of the constitution-
al rights and responsibilities of community college students
and academic personnel as determined by federal and state
court decisions.

The first chapter is a brief overview of the develop-
ment of the community college. It demonstrates that the
dubious position of the community college in higher educa-
tion contributed to slow acceptance by many of the con-
gtitutional rights of students and academic personnel on
community college campuses.

Chapter two covers the First Amendment rights of
academic personnel: academic freedom, loyalty oaths, polit-
ical activity, classroom activities. It explains that the

United States Supreme Court cases of Kéyishian, Pickering

and Epperson are clear indications that state-employed
teachers have complete freedom under the First Amendment

to express their views, as long as this expression does not



substantially disrupt the activities of the state or its
‘agencies. Epperson guarantees scholarly choices under
academic freedom,

Chapter three discusses tenure and the need for
due process in tenure deciéions. The landmark United
Stateé Supreme Court cases reviewed heré are'ggzg and

'Sindermann. Although state-employed teachers have no

right to a tenure system, they do have a right to due
proceSs in any tenure decision, if either an implicit or
explicit tenure system exists. Teachers may also exercise
their constitutional rights without fear of employment-
related retribution,

Chapter four is an analysis of the constitutional
rights of students under the First, Fourth, Fifth, and
Fourteenth Amendments., The judiciary overwhelmingly
rejects "in loco parentis" at the college level and views
the student-college relationship as one based on ccnstitu-~
tional principles. Tinker established that students
retain their rights when they'cross the school threshold.
FYavnish showed that college student newspapers have complete
freedom of expression, although college authorities may
reasonably regulate the time, place, and manner of dis-
tribution. Fourth Amendment rights on the college campus

are difficult to ascertain since no definitive Supreme

Court ruling on search and seizure on a college campus



has been handed down. Due»process in school disciplinary
proceedings is a firmly established principle in the United
States today. The 1975 decisions in Wood and Goss clearly
show this. Race has been accepted as a suspect category
under the Fourteenth Amendment right of equal protection--
sex and appearance have not, Disparate treatment based on
sex seems more likely to be declared unconstitutional than
such treatment based on appearance,

In chapter five the summary shows that academic
personnel and students of community colleges are now
accorded the same constitutional rights as their respective
colleagues at four-year institutions, although community
college administrators were slower to recognize many of
those rights than were administrators of four-year insti-
tutions. It is recommended that community college adminis-
trators review all existing rules and procedures in light
of the constitutional rights accorded citizens by the

Federal Constitution.
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