
\THE COi:JSTITU~1 IOlifAL RIGIE:.':"3 AND R8SP01JSIBII,ITIES 
OF STt.JD:·~lTTS AJT:D ACA:D:~I>IJC }K{SCTillJj IN PUBLIC 

C0!1II:JUi·.TITY COLLEG~S1 113 DE/~.~~·~:~~: ~-II ~fSl) BY 
FEDERAL i>.ND STATB COURT DECISIONS 

by 

Patricia ~:;an Bend 

D.issertation submitted to the Graduate Faculty of the 

Vi!:ginia Polytechnic Institute and St.::::.te University 

in partial fulfi1lment of the requirements for the decree of 

DOCTOR OF' EDUCATION 

in 

Administ:i::·c..tj_on 

APPROVED: 

_...._~~-.. ...___..___...._ . .....__ ___ _ 
M. David Ale.xari.,C.er 

---~--~-~~,.::·-~T4:;•1>:~--- , .. ____ 
v•1D.J .. ! .•.. ,, J:.L.»<.--..L 

------~~-~~~~~~-~~~ Davia _::'a:ci-::s 

June, 1976 



ACKNOWLEDGMENTS 

I wish to extend thanks to the members of my 

committee, (Chairman), 

In 
addition I wish to thank the staff of the Vanderbilt 

University Law Library for many hours of research advice 

and assistance. My gratitude is also extended to 

all on the faculty of Vanderbilt University Law School. 

My deep expressions of appreciation go to my 

family, to my husband, 

and 

and to my parents, 

for their moral 

and financial support throughout my graduate career. 

ii 



TABLE OF CONTENTS 

ACKNOWLEDGMENTS. • • • • • • • • • • • • • • • . . . . . 
TABLE OF CASES • • • • • • • • • • • • • • • • • • • • • 

Chapter 
I. 

II. 

III. 

NATURE AND SCOPE OF THE STUDY • • • • • • • • • 

Introduction 
Historical Review 
Statement of the Problem 
Significance of the Study 
Research Method to be Used: Sources 
Judicial System Explanation 
Definition of Terms 
Delimitations of the Study 
Overview of the Following Chapters 
Summary 

FIRST AMENDMENT RIGHTS OF ACADEMIC 
PERSONNEL • • • • • • • • • • • • • 

Academic Freedom 
Loyalty Oaths 
Political Activity 
Classroom Activities 
Summary 

. . . . . . 

TENURE AND DUE PROCESS •• • • • • • • • • • • • 

Tenure 
Requirements for Tenure 
Dismissal of Administrative Personnel 
Dismissal of Tenured Faculty 
Procedural Due Process for Non-Tenured 

Faculty 
Summary 

iii 

ii 

v 

1 

18 

49 



IV. CONSTITUTIONAL RIGHTS OF STUDENTS • • • 

Introduction 
Public Community College Court Cases 

Legal Relationship Questions 
First Amendment Tests 
Limits of Student Freedom 
Outside Speakers 
Freedom of the Press 
Search and Seizure 
Due Process of Law 
Substantive Due Process 
Procedural Due Process 
Equal Protection 
Sex Discrimination 
Race Discrimination 
Appearance Discrimination 
Summary 

• • • • 77 

V. SUMMARY, DISCUSSION, AND RECOMMENDATIONS •••• 134 

Summary 
Discussion 
Recommendations 

SELECTED BIBLIOGRAPHY • • • • • • • • • • • • • • • • • 165 

VITA • • • • • • • • • • • • • • • • • • • • • • • • • 168 

iv 



TABLE OF CASES 

Abra.ms v. United States •• • • • • • • • • • • • • • • • 

Alberti v. County of Erie ••• • • • • • • • • • • • • • 

American Assn. of Univ. Prof., Bloomfield College 
Chapter v. Bloomfield College •••••••••• • • • 

American Civil Liberties Union v. Radford College. • • • 

Atkinson v. Traetta ••• • • • • • • • • • • • • • • • • 

• • • • • • • • 

• • • • • • • • 

Balen v. Peralta Junior College District 

Barden v. Junior College District •••• 

Barenblatt v. United States ••••• • • • • • • • • • • 

Barnes v. Washington State Community College 
District No. 20 • • • • • • • • ••••• • • • • 

Barrett v. Eastern Iowa Community College District • 
• • 

• • 

Beilan v. Board of Education • • • • • • • • • • • • • • 

Beseman v. Remy •• • • • • • • • • • • • • • • • • • • • 

Board of Compton Junior College District v. 
Stubblefield • • • • • • • • • • • • • • • • • • • • • 

Board of Regents v. Roth ••• 

Board of Trustees v. Hartman • 

Board of Trustees v. Metzger • 

Board of Trustees v. Schuyten. 

Board of Trustees of Community 
Number 6 v. Krasnowski • • • 

• • • • • • • • • • • • • 

• • • • • • • • • • • • • 

• • . • • • • • • • • . • 

• . . • • . . . • • • . . 
College District 
• • • • • • • • • • . • • 

Bob Jones University v. Simon, Secretary of the 

87 

74 

60 

97 
84 

59 

74 
89 

62 

74 
33 

67 

67 

50 

67 

22 

33 

91 

Treasury • • • • • • • • • • • • • • • • • • • • • • • 1 24 

v 



Bowing v. Board of Trustees ••••••••••••• • • 

Bradford v. Tarrant County Junior College District 

Brintle v. Board of Education of the City of 
Long Beach • • • • • • • • • • . . • • • • . . . 

Brooks v. Auburn University •••• • • • • • • • • 

• • • 

. . . 
• • • 

Brown v. Board of Education of Topeka •• • • • • • • • • 

Bumper v. North Carolina • • • • • • • • • • • • • • • • 

Burdeau v. McDowell •••• • • • • • • • • • • • • • • • 

Cabrillo Community College District of Santa Cruz 
County v. California Junior College Association. • • • 

Calbillo v. San Jacinto Junior College • • • • • • • • • 

Collins v. Wolfson •••••• • • • • • • • • • • • • • 

Commonwealth v. Mccloskey •• 

Connell v. Higgenbotham •• 
• • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • 

Cox v. Louisiana •••• • • • • • • • • • • • • • • • • 

Cramp v. Board of Public Instruction •• • • • • • • • • 

Curbelo v. Board of Trustees ••• • • • • • • • • • • • 

• • • • • 

• • • • • 

Curtis v. San Mateo Junior College District •• 

Dan.skin v. San Diego Unified School District • 

Dickey v. Alabama State Board of Education • • • • • • • 

Dickson v. Sitterson • • • • • • • • • • • • • • • • • • 

Dixon v. Alabama State Board of Education. • • • • • • • 

66 

70 

54 

78 
81 

109 

110 

85 

127 

73 

107 

34 

101 

35 

74 

59 

100 

104 

101 

81 

Ducorbier v. Board of Supvrs. of Louisiana State 
University • • • • • • • • • • • • • • • • • • • • • • 60 

Dunbar v. Governing Board of Grossmont Junior 
College District • • • • • • • • • • • • • • • • • • • 100 

Epperson v. Arkansas • • • • • • • • • • • • • • • • • • 43 

vi 



Ferner v. Harris • • • • • • • • • • • • • • • • • • • 
Flewelling v. Board of Trustees. • • • • • • • • • • • • 

Fort v. Civil Service Commission • • • • • • • • • • • 

Francis v. Ota • • • • • • 

Furutani v. Ewigleben. • • 

• • Garrity v. New Jersey. 

Gitlow v. New York • • • • 

• • 

• • 

• • 

• • 

• • • • 

• • • • 

• • • • 

• • • • 

• • • • • • • • • 

• • • • • • • • • 

• • • • • • • • • 

• • • • • • • • • 

Goss v. Lopez. • • • • • • • • • • • • • • • • • 

Governing Board v. Phillips. 

Griswold v. Connecticut. • • 

Hannah v. Larche • • • • • • 

• • 

• • 

• • 

• • 

• • 

• • 

• • • • 

• • • • 

• • • 
Hostrop v. Board of Junior College District. 

Jackson v. Board of Trustees • • • • • • • • 

Johnson v. Board of Regents of University of 
Wisconsin System • • • • • • • • • • • 

Jones v. Board of Control. • • • • • • • • • 

Karr v. Schmidt. • • • • • • • • • • • • • • 

• • • • • 

• • • • 

• • • • • • 

• • • • 

• • • • • • 

• • • • • • 

• • • • • • 

• • • • • 

Kast v. Board of Trustees. • • • • • • • • • • • • • • 

Katz v. Board of Trustees. • • • • • • • • • 

Keyishian v. Board of Regents of the State University 
of New York. • • • • • • • • • • • • • • • • • 

King v. Saddleback Junior College District • 

Kirstein v. Rector and Visitors of University 
of Virginia. • • • • • • • • • • • • • • • 

• • • 

• • 

• • 

• • 

• • 

• 

Krausen v. Solano County Junior Coll. Dist. • • • • • 

Lansdale v. Tyler Junior College • • • • • • • • • • • 

Lerner v. Casey. • • • • • • • • • • • • • • • • • • 

vii 

58 

67 

43 

71 

91 

120 

87 
132 

34 

112 

55 

29 

74 

60 

40 

113 

67 

74 

36 

128 

123 

73 

92 

34 



Lev v. College of Marin. • • • • • • • • • • • • • • • • 

Levitt v. Board of Trustees of Nebraska State 
Colleges • • • • • • • • • • • • • • • • • • • • • • 

McAuliffe v. Mayor of New Bedford. • • • • • • • • • • • 

McNabb v. United States. • • • • • • • • • • • • • • • 

Meyer v. Nebraska. • • • • • • • • • • • • • • • • • 

Moore v. Student Affairs Committee of Troy State 
University • • • • • • • • • • • • • • • • • • • • • 

Olff v. East Side Union High School District • • • • • • 

Orange Coast Junior College v. St. John. • • • • • • • • 

Palo Verde v. Hensey • • • • • • • • • • • • • • • • • 

Panarella v. Birenbaum • • • • • • • • • • • 

Papish v. Board of Curators of the University 
of Missouri •••••••••••••••• 

• People v. Cohen. 

People v. Overton. 
• 

• 

• 

• 

• • • 

• • • • 

• • • • • • • 

• • • • • • • 

• 

• 

• 

Perlman v. Shasta Joint Junior College District 
Board of Trustees. • • • • • • • • • • • • • 

• • 

• • 

• • 

• • 

Perry v. Sindermann. • • • • • • • • • • • • • • • 

Piazzola v. Watkins. • • • • • • 

Pickering v. Board of Education. 

Pierce v. Society of Sisters • • 

Pima College v. Sinclair • • 

• • 

• • 

• 

• • 

Powell v. Board of Higher Education. 

Raney v. Board of Trustees • • • • 

Raney v. Des Moines. • • • • • • • 

• • • • 

• • • • • 

• • • • 

• • • • 

• • • • 

• • • • 

• • • • • 

Rowe v. Forrester. • • • • • • • • • • • • • • 

viii 

• • 

• • 

• 

• 

• • 

• • 

• • 

• • • 

• 

• • • 

• • 

• • • 

• • • 

• • 

• • 

• • 

• • 

• • • 

• • 

• 

84 

60 

140 
111 

43 

108 

128 

32 

45 

105 

103 

107 

109 

102 

50 

107 

27 

113 

74 

61 

72 

74 

24 



Schenck v. United States • • • • • • • • • • • • • • • 

Scheuer v. Rhodes. • • • • • • • • • • • • • • • • • 

Shaw v. Board of Trustees. • • • • • • • • • • • 

Slochower v. Board of Education. • • • • • • • • • • 

Smith v. Losee • • • • • • • • • • • • • • • • • 

Smith v. University of Tennessee • • • • • • • • • • 

Snyder v. Board of Trustees of University 
of Illinois •••••••••••••• 

Soglin v. Kaufman. 

Stacy v. Williams. 

Stautz v. Pence. • 

• 

• 

• 

• 

• 

• 

• • • 

• • • 

• • • 

• • • • • • 

• • • • • • 

• • • • • • 

• • • • • 

• • • • • 

• • • • • 

• • • • • 

Stewart v. San Mateo Junior College District • • • 

Sweezy v. New Hampshire. 

Tinker v. Des Moines • • 

• • • • • • • • 

• • • • • • • 

• • • • 

• • • • 

• • 

• 

• 

• 

• 

• 

• 

• 

• • 

• • 

• • 

• • 

• • 

• 

• • 

• 

• 

• 

• • 

• • Vittal v. Long Beach Unified School District • 

Wellner v. Minnesota State Junior College Board. • • • • 

Wichita Falls Junior College District v. Battle. • • • 

Williams v. McNair • • • • • • • • • • • • • • • • • • 

Wilson v. City of Paducah. • • • • • • • • • • • • • • 

Wood v. Strickland • • • • • • • • • • • • • • • • • 

Zachery v. Brown • • • • • • • • • • • • • • • • • • 

Zimmerer v. Spencer. • • • • • • • • • • • • • • • 

ix 

18 

160 

68 

63 

39 

101 

101 

78 
98 

68 

74 

27 

27 

57 

70 

125 

124 

125 

132 

126 

65 



CHAPTJ~!\ I 

NATUR.:6 AHD SCOP}; OF THE STUDY 

Introduction 

Corru:nmi ty colleges, their fa.cul ties, and their 

stude:n-t:;; have increased dramatically .in nur.1be:rs over the 

past fifteen years. The 1970 Carnegie Cor~1rnission I·eport 

on comrnuni ty colleges cornmented 011 the significance of thi.s 

gI'O\v·th by stating: 11 • • the Comrrmni ty Co11et,8 has proved. 

its great worth to Arnerica:;.1 ' ' II 1 GOC.lei:;y. 

This great wo.rth to Anwrj_can so8.iety L:; demonstrated. 

in California, \·Jhei..,e 88 percent o:C all col:::.ef;c stud.en7.s have 

attended a community college. Comrnu.:c.ity coJ.leges seem to be 

the 'dave of the :E\:i.turc;;, offering prog1~c::.;-:1s such 

society than do re&u1ar uni vcn~i ty _pro[;~:'rurw. 

" <"'.' Ci., .. .) adult or 

net, ho11c\~er, \·;ithout its pain::;. ~!he:; C.:L vci..,sc; po;;vJ.o.tiorrs 

serve~ by conmnu1i~y colleges today have re3ulted in increaseQ 

d.ivergcncc of interest.st life st;ylo::; 1 m12. goals on corr .. munity 

colleGe camp~ces. This in turn has l~nt itsel; to confJicts 
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which seem· resolvable only through ljttGation. 

Educat5-onal insti tution::5 have d:rc:unatically i:n-

creased their dependence on judicial settlements since 1948. 

The Uni tcd States Supre:r;ie Cow.rt has ha:11~.8d down more than 

25 cases on educational controversies since that tii!!e. Yet, 

in the 176 years of Supreme Court exintencc before 1948, it 

handed dO\'.'n only 25 cases that concerned educational :Ls sues. 

Comm.unity colJer,es have not been immune to this increase i:n 

lit5-e;ation. Student rights and o..cademic personnel rights 

have been the areas most frequently disputed at all cdu-

cational levels. 

This study will analyze disputes relating to con-

sti tntiona1 rights entl responsibili ti.es of conunv..ni ty college 

students an.d ac2.clemic peI"sonnel that have been li tigatecl in 

federal 2 ... nd state courts. Such analysis will be of interest 

to rcse2.rchers of school law and of p::::-actical concern t~1 

those tii:::tua.lly on community college campuses. 

Hinto::::'ical Review ------
~~he fjrst viable :publ'ic jurJ.iOI' college was es-

tablj.ch:::d ir!. ~ ')01 i:;:-i_ Joliet r Illinois.. Since t!w:t ti;no, 

pvbJ..ic jUJ'}i::,:i:- colleges have stea.dily Gxpu.nded their. nu.rnbcrs 

and. their e:nrollJnc:nts. By i 959 there were 390 public 

. . -Ll . t·' JU.TtJ.OI' co. egefJ, w.:_ -n an enrollment of 551t760 ? 8t1.ul2ntn. -
.... -~----.. ---·--.. 

') 

!.Leslie Koltai ~1d Alice s. 
J ·.i11; 0""' ('o··.., ,,, . .,,<' p-4-h ea.~ "'"'1" -1-n(l bv ... ""!....:.·~.;..-:!..:. .. ._: . ..:...::.::.:_~l~: I~' :._) l• ~ ' ~.-... \,. l• 1;..., ._. 4 ! 
(1/!(.tf::lu.nr,~.c,y1i .J. r. ~ Am2r:L8<CI c(''lYlC:l..L 
P.:'• 3-·1 C. 

Thurston t f,..'r:.2:c.Lc2.YJ. 
:,•,.jT'"l"' c.1 J r"-1·;;;·,;;_--y;- .T·1• 
J..J~L\ J • .,, e U-.l. \,,,,,""""".JQ.. ..._ ' V · • 

on J::c.iucc:!.t:'_o~, i97"1) t 
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Sixteen years later, this.number had increased to over 

i.ooo community/junior college::;, and the enrollment had 

increased to 3.8 million students .. 

Eo.rly community colleccs were E:8 tablisL.ed as ex-

tensions of the public school system. This was the result 

of a philosophical struggle in higher education as to the 

essential purpose of the university. One school cf thought 

believed that universities should devote themselves to pro-

f ess.i..onal trai:nine; and graduate research. It wanted to 

consign the fii~st two years of a university cur:eiculu.ill to 

expanded programs in local high schools; to become, therefore, 

grades 13 and 14. This system approximated. the Germa .. n gym-· 

nasia as only the most promising students would then transfer 

to the universities. 

This elitist view of education, imported from Ger-

many, was :rej 8Cted, eventually, by America.vi. educators and 

society. This rejection was supported by the establishment 

of land e;rant colleges in the latter half of the nineteenth 

century.3 Land grant colleges made the first significant 

sterJs to develop progr2..ms of study to serve the ne'::)ds of 

middle and. working class people. The philosophy of land 

grant colleges led to the expansion cf vocational progroms 

at the high school leve1 for middle and working class people. 

T1'~e co!n1·irehensivc high school was developed to provide these 
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progrruns as well as to continue to provide an academic 

curriculum. Soon, educatior:2cl opportt1.:c_j_ti es i'o:r all 

beyond the high school "became a demand., [:i.nd the public 

junior college, o~c comrnu.ni ty colJ.ege, becarD.c the answer. 

The supporters of public ju...'1.ior colleges believed 5_n low 

cost, open a<L-:iissions, and today, easy cornr:mting di.stance 

for its clientele. 

As first conceived, public junior colleges were to 

be academically oriented with the same standards as the 

universities. Society's needs and interests changed this 

concept and conrnmnity colleges now offer both academic and 

vocational programs. Host community collet,es have cnr-

riculllills designed to offer students nuiner.-ous options in 

choosinc a pY'D6rG .. m of study. Eany stu(ento EJ.ect a prog::-a·r:~ 

of study that blends academic and vocational courses into 

a curriculum that meets their needs and the de;r1a:tl6.s of a 

literate, ind"L1 strialized societ~r. In.di vi dual goals a:od 

society's needs have contri buteO. to the tr2J1K;orr:1ation of 

:public ju_nior colleges from scademic ins-Ci tut.ions into 

cor;ip1ex, rnul ti.r)urpose in;_, ti tutions. 

Local control of public juTiior collcfieo has been 

e1~odcd fc~incc 1960 because o:f:' financial strains, increasing 

euucatioHal d.cmo.i1c1.s, t~i8 awareness for -Cbt:: need for sta-'cc·-

\·d.d.e program c0ordj_nati.on an(l control, c~nd PO?UJ ati.on 
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been c:st.ab1.isheG. to articul0-tc and to guide these neerlfj. 

As seen from this brir0:f overview of the history of 

puhlic juniol"' co11eces, or com.mUJ1i ty collcccs, in tlrn United 

States, 11u.ch room for confusion as to tileir IJ1ace in edu-~ 

cation exists. For example, are co1m,mnity college: faculty 

public school system teachers, or are th2y more on the 

level of a uni vers.i ty professor? Are community college 

students to be governed as strictly as hish school students 

in regard to -personal behavior, or should they be allowed 

the freod0rns of university students? In the past :few years 

mSJ.ny court cases have teen addressed, at least partially, to 

thE:se questions. '.rhis study wi11 attempt to find some order 

in t:iese court clecisions anci possible answei·s to the confusion. 

Statement of the Problem a---- ·--- •··-
~~he yroblem under consideration in this study was 

to review 2.Ild Fl~11m1ari~rn the impact o:f certain signifj_ca.nt 

federal and state court decisions on the constitutional 

r:Lghts 2.nd responsibilj_tics of public co:::nmunity college 

students 2nd ac2demlc personnel. 

The objectives of this study vcre (1) ~o detsrmjne 

( ·~; ') -:- 0 ',_ v 
.; 'V\ 
•• ~..!.J.. 

1 . . , ., I., ) • '<•c_·•1 <• • .-.,-,.,,~ ,,.,y.·.(-' l).'.1· ,-_•(>(1 •· \ •1 ·: r) 
\. '-' • -- o. I -- •- ~. :. ~ l • _. .l. ~ ~_,I -" • ' _/ '-' \.. 
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fedcraJ_ and state court deci::.-::iorns affec c the cons titutimlal 

rights and :responsibi:lities of yublic cormnuni.ty college 

students and academic pe:csonncl; and C''r-) to attempt to 

util.i~~e the above analysis to form somo oacic :recoPrraencla-

tions for public cornmuni ty eolleee stuc~ents and academic 

p2rsonnel regarding their constitutional riGhts and. respcn-

sibili. ties. 

SiS!]ificance oi' the Stuo.y - __.._. 

A preliminary review of the available Jj_tero.turc and 

a computer search of Educational Resources Information Center 

(ERIC), preparatory to thj.s study, revealed no current com-

prehsnsive research con<lucted on the constitutional rights 

a:,d responsj bil:L ties of public ccrrnmni.ty colJ.ec;e si.-u::lcntc 

<:1.nrl 2.caa e::i1ic persomrnl as d.eter:cined by federal anc1_ s -~~ate 

court decisions. With the burgeoning populations (both 

acacJ.e:nie pc::cso:n::1el and students) 2t cor~iTm.n15_-t~y colleges 

a:.coi.Jnd. the country, it would seem that sur:ie sort of o:.cdE.:riEg 

of the :fede:rc:1l and state court decisio:ns pe:L'tc:~ining to public 

conmun5_ ty collc0e s·tuo.en.ts ano. ac2.demic pcrson11el would be 

lancer 3rad0s 13 and 14 of the local school system. Com-
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groundi:> ancl intei·ests increa~;;cs the po:::.:f3:l.t1i.Jj.t:? of disaG1·r~e-

r1wnts c:tnd therefore of litigatioi"!. ~ehc cont:::-actinr, job 

market I:ial:::es contract negotiations for acr.:.demic p(~rsonne1 

a much more scnsi ti vc area, incline: a now more -co Jj. tJca ti on 

than to default to solve deadlocks. 

The findings and. concluniono of th:i_s study mc~y h2.Ye 

fa.cul ty, and administr2.tors by p:::-esenti_~1g legal 2.nd pr2.c·t;~i_cal 

guidelines about federal a::i.d ztate court cwcisions \·Ihi_ch 

relate to their consti tutior..nl :eights ar1cl responsibilities. 

These guidelines will be presentGd in chapter 5. 

Research Hethod to be Usel: So~rces -- -----·--·-----~-·---

J:he primary· researc~n method uGc:cJ_ :~l1 tfl.is st\:<.cly vtas 

an C.!l<llysis of -che lm·r through the lc~ga.J.. cc:t.sG r.-,cc;l-10c1. Legal 

and. research rnethod.s. Legal re;3earch aYicl ;;.nalysis :J..:ce 1)3.[3efl 

Tc cope ':li th trie enormous boc~y of la·,·: a.lr&acly es~caolis1icd 

(rlC.'><'•l ~T -'-1.-:r·nC> ~ni-1, l0 O"" casne!) ,. -. <:--- ···.i vH ..: \.'. '"- _ .-l. iJ. -:.. ., i:.l. 

court Qiccst. Tbc im~ortance of the dicest sycte~ to lc~~l 

./~ d t,e;=-:;;~:·t; -\;o ~jiJ.(~ici~:J. (J.ccj 3j_o11~~ 01l:~J·::1_ .. 5 r:1-;-:,n~~es ct ~:ru.:Jj eGt 
c ~tc:..~; s i i".i c c:1 ·L }_ of:t -c ~}o:r... cl1i·o.t}:J J_0 :~~:~. c .:~ 1 ~L.-.r J;tlfJl :i_ ::~~ ·:· d. c :-1~~ s ::~ 9' 

~i'].·ts cl ;_:i,::; ~J -~-:i 'i c~.-.:~ i er~. ·::O~'l.3 i o t;.:; o.·L· ;1.. l1 ~-~.:i ~p: l~~ 1j(_' ~;_-;_ c~.j __ }_,y 
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arrane;ed scheme of lega~[_ topics and sub top.ics ·which 
can be.approached through a detailed index. Brief 
abstracts of the points of law in decided caRes are 
classified by subject and set out in the d5gest2 under 
appropriate topical headings. They are then louated 
and retrieved by the researche::r through the index to 
the digest.4 

:from the Fi.ft_h_,Dc..s.~nnial Di~st through the current General 

American Diges!_..§..Y~ is a digest of 

all reported Amer.ican cases from 1658 to the present. Every 

significant points of law and classified in American Diic;est --- _....... __ 
Svster-1 under the appropriate legal topic. Thus, a researcher ....__ 

is able to brief the case in the Arnerj_c;::m Di0~est Systcq and 

through cross reference read the case in Nation8-1 ReDo:rter 
-------~-·-.._I .. _ 

§).~~ter~. These two digests contain virtually all appellate 

decisim:ls handed down in the United States.. Sheparcl~~ 

Cite.tions was also consulted for appropriate cases. 

1.1he legal encyclopedias, .9.2..:Sl?U.§. _Ju,;J~Secu~ur,:, and 

Amer.icon Juri s-.:1rudence, su.pplj_ed many case ci tatior.i.s. Ameri-· 
-~---·-"-' -- - --- - ,. 

chosen st;:;.te and lower f e:3.er2.l court decis:Lcns, ·which editori-

ally di3cusse3 e;:;.ch cases supplied additional leadn. The 

H.c.1.s.t\:d to I,m·.r, and. :EP..IC :turnishetl other V<:"'.lu2.ble leads • ....... _ ... __ ......... _____ . ·--
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j_nfor::uatj on regarding court c.:aGe::i of int ere st to this study. 

~~be muj or sour~e of information, however, was the vr..ci tten 

records of the cases cited from the pac;es of the l{§.ti'2:~.§J:. 

Various law journals \·;ere consulted for app:::·opriate articles. 

Inva1uable assistance 'das o.ccoi·c1.ec1- this r8searcher 

through the ren.ding oi' Kinyon' s I~troductj.2n to IJaw Study 

ex:planation of the laby:-inth of legal ::cesearch. 

Judicial System Exnlan~tion 
--- 1w. -· - ... 

The following explanation of the federal judicial 

system of the United States is based primarily on the work, 

one of the deans of school law research. Dr. Bolmeier 

quite accurately points ou·b that in the paat few decades 

moTe attention has been centered on the federal judiciary 

in re[;a:r.d to eciucci.tional issues than on ei t.her the executive 

o:.::· let::islat.i vc bI'<lnches. The 1ssues and the i~1tensi ty of the 

S ~o+11· ,.. .. ',+ OJ' +11" -f"'.:1 '"'r~·l cou·_r+r-: '1·1:".~;·e c~ll" 0 d- con+·,.,overqy· ):' v_,_ -b-- v -- ~. -~ "'u _ ~ v -~ - \ -<~ ._-. ,_ . v.i.: ...... 

a cress the r;c=-'-tion, yet few ecluc::::·~;ors unde:rsto.nd the f 8de:ral 

ity to adjuJicatc ceTtain efuoutio~ iasueJ. 
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Court and in such inferior courts as the Congress may f£om 

time to time ordain arJd cstc--11):LJ.sh. it ( !\ H ] "'"IT 0 , -1- •• ,.:,J'.' ,.~C. C .l -·, ,_,cc vlOTI. 

Dr. Bolmcier explainc the current system structure 

IM:wdiat0l~/ helow the Sur:r·ene Cm:trt in authoi~i ty 
are the courts of appeal (circuit courts). The 
U~ited States is divided into 10 judicial circuits, 
pl ua the District of Columbia as an ado.i tional 
circuj_t. I::-i e<:> ch of these circuits is a Un.ited 
StQtes court of appeals. Each of the states is 
assif)led to one of the circuits. The purpose of 
the courts ic to relieve the Supreme Court of 
considering all appeals in cases originally decided 
by the federal trial courts. T:iJey are cmpo1·:ere;cl 
to review all final decisions of district courts 9 
excer)t in very rare inst::inces in which the law 
provides for the direct review by the Supreme 
Court. i{ext in line of '1Uthori ty il;i.:nediatE:ly be1o';J 
the appellate courts are the United States district 
courts. These courts are the trial courts with 
ge~eral federal jurisdiction. Bach state h2s at 
least one district court, while some of the larger 
states have 2s many as four. Altocethcr there are 
8~ ~~i~t~ic~ ~o~:ts. se5ving the 50 states 2.nd the 
Dis ;,rict O.L Colv.mbia. 

As mentioned above, the district courts of' the 

Uni tcd States may completely by-pass the appellc;.te courts 

i.n several in.sta~ces in which education issues may be 

:;:,·2_i::1ed: ( 1) when a federal th:i:;ee-judge court issues ~.._._.,.._._ 

:Lnjunctio:n restra:Lning the enlorcement, opera ti on, or 

e::.:r.:cution of (a) a state statute or crdcr o:f a st2.te 

1 • ) 

0 -=· 'U11C0'1c·'-, J-11-1-J· onall0 +•.r • G a<J.miD }_[;:tr2., 1..;j VC at;ency On .iche ['.:l'OU11cl _L · J. ,__, L•..L v. v - v,/ , 

·---------···~----

r 

'.) ;~ ~~ U • S • C • A • , S e ct i on s 1 2 5 ~; , ?. ? J ·1 " 



EJ.n<l/or (b) a Uni tccl States sto.tu :.:e on th? p:-ound of unco;,1-

D't:i:r;utio:::1ali ty; 7 ( 2) when a :federal district court holu .. 0~ 

that 2 Uni tcd States law is 1J.nconstitution2.l in a civil 

action to which the United States, its aGency, officer, or 

employee, is a -'- 8 part.y; and (3) when the hi.f~bcst court of a 

state riiakes a final decision in which ss.ic~ decision could 

draw in question thi; validity of a United States Statute, 

o:c the United State::; Constitution or la.1·rs; ·:>r where any 

title, right, privilege, or immunity is specially set up 

or claihlcd uTuder the Federal Constitutio~, or statute of, 

or comr,1ission he lei or authority exercised under, the United 

States Code Annotated, Volu.r.ie 28, Secb_on i 257. 9 

Two methods are used. by the fed.3ral colu:t system 

to decide \iliat cases merit legal review by the Suprmne 

Court: ( i) the writ of certior2.ri and ( 2) the appeal. 

The writ of certiorari is an order L:;c-rned by a 
higher tribunal to an inf crior body or~ering it 
to certify up to it the record in a case before 
the infsrior court. Certiorari is obtaj_ned in 
the case of the United Sts.tes Suprenc Court upon 
petition to -Che Court by the parties. Appeal is 
the second method of obtaining review by the 
Su::irci::c; Court of a 1ower court case. This is 
hano.led by a par·cy :::'ilinD a jurisC:1ic·i;icnal sta tc-
1i-1.211t '.vhich 0e·i.;:3 fo:::::·th the reasons "'rhy the c2.se 
ou.c-11:'...fics for Sup:r:c:rne Coui·t revic•;; a:ric1 •.1hy i·c has 

- .. ':"_,..... • .. ,...J- "' '"'Y": ·i- J.., ,-...,,., -'- .;:- ·t·1 r:-t-Y1 ).-.. "" ..; •'<:'I ,D -SUJ .. ' . .l.CJ_e1.1.t. 1llC:.~-'-" (,.)_\·T8.I.Lc~ll0 J..Ur .•;l~.L .;c8X .... nc,.:; y 
t hQ cu-)i.·~~,, 0n1 1r~ 1U 

... ~- L.) 1 ~- . .11\...o v ........... v. 

7?_8 ,.~ C' c ,, 
U • I_) • I e .'. l • ' Se::ctions 1253, 2282. 

u.s.0 . ./1., Section 1252. 
0 ., - - . . -'Iroru a 1:lsst .r'lrnlish:i.n[!; Co. :2}} e tj 0 Ul"'-~ 0. r--_,,,_ ___ _...,,_. 

1 0 r~ .1 • • 1 - -. r- r; ___ (l_J'lClCr, lDlQ. ~ p. ) :J. 
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a~e scrutinized on their mcrit2 under the local analyHis of 

wr:!. t of e:erticrari or appeal. 

In the earlier years of our republic, rJclucc.:;,ti.onal 

IJOlicy ~1acl a smaller audience and clientelc ::md did not often 

clash with provisions of the Federal Constitution (2lthough 

it ciid freq_umr~ly conflict). An expanded il:tereE:t in educa--

tion and. incre2.sed sen~d ti vi ty for ths exp8.nsion of con-· 

st:L tutional rights to E:Jl. segments of our socic·ty, have 

cont~ibuted to a tremendous boost in litization over tl1c past 

th:i.:r.~t:y· years in education. 

Every citi.7.en of the United States D.c..s b8en cor,_nected, 

is no\'' cc:<1.Eected, or \·J'i11 be connected. wi t21 the educatiorw.l 

syste:r.ii. of the United ~)tate;:.; ~ Because of the increase in 

l:i tigation it is ·i:;o the systen' s and to society rs s.dvantc:.ge 

thc:.t at least a minimal understanding of the relationship 

bet\:2en the federal jud.iciary and the educational system be 

wa:i..ri-tained. 

:Oe:fin~_t.ion of r11e:crns --------·---·,....._,.M . .,_. 
1!,u:r.' the :purpo3e of' th2.s ::rtud.y ce:.:-tain worJs c...nd tc.L·:1!.s 

1 • A coi:rn-.uni.tv e;olJ0;;,·e :iu a !)UbJicl:y 0v,T1cd. 2,nd. 
-------~----·~-- -

·~ cl J~ 2 L~ c , 
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J\rne:cican LaH ReJ29rts states tll3:.:, junior collef~Gs 

Jnterclia.ngeab1e with comrnun.~.-c·~r colleges) c::.rc not II C ()};U.10.H 

scl10ols" 

• • • within the meaning of a constitutionCJ,l pro-
vision that no sun shall be raised or collected. 
for education other tl1a:n in conunon scilool~; \'li thout 
submissj.on of the proposiJcion to the legal voters. 11 

Thus, cornmuni ty colleges are not part of the comrriu~1i ty' s 

elementary and secondary school systeme. 

2. A constity:.""~·ior12J. rigb!_ is a right guaranteed to 

a person by the Constitution of the United States or a state 

constj_tution and so guaranteed as to prevent lGgislative 

interiere~ce with that riGht. 12 

3. The term defendant is applied to the party pu-C 

upon a clc;f cnsc o~c m.:unmoned. to ans\;·er a charge or 1 ".Z, compl2.int. ,/ 

4. A ~efcnse is that which is off ere cl c:~nc.. alleged. 

by the party proceeded against in an action or suit as a 

reason in lm1 or fact why the plaintiff shou.J.C. not recover 

or establish ·v1hat he seeks. It may also refer to what is 

put for\·;ard to diminish plaintiff's cau3e o:f action or 

defeat recovcry. 14 _______ .... ______ _ 
11 ~1!t~~·1 JJa:£_i_}}.S:..12£Ct ~, 11 3 AJJR 717 (IV, a. ) • 
12 j·a!:ic.s A. Ballentine, eel, by \·!rn. S. And.e:r·son, 

B<.~.11 cnt .i ne 1 s f;e:··J J)i cti c1 r:.ary, )i·cl 1•;0 :i. t .ion (ilo cl"1c:. st c:c·, l~ Ci:' 
··...---1·--·-·~-- ~·--~---~·-..,.---; . 1.- • n ~ .. ' . i J:n.c JT,;~ e:c~: i..;00:0CI';..J."'Cl\,' c~ J:U0..1....LS1llllC, Co., .r.>ancroI ·t;-;-,'n:L ~n02r 
S··1' 1"~'"l1l"'l·c,,.,. <'··1-Ji".forr.i'r, "'Oo' 0 ) ··) 2G•l 
• ':" .1, !. LI ...!.. c ..... \,,,, ~ J "' ... .J ' ........ : . . ' - l Gl.. ' I _ / .,,I ' l • - ..,.,, '-t • 

York; 
Co. f 
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in pe:!·sonam and reqPir.ing the peTcon to vrhom :Lt is dLcccted 

to Jo or refrain from doing a particular thing. 15 

6. J~ J~O~ is an act or p:::::'ocserling beint:; clone 

or d . t, . t ''h f 1- ·~· 16 irec eu age.ins or wit re erencc ·~o a spec111c person. 

7. \ 1 r • t • ~i' • lt 12~a1n l~ is a psrson who bri.ngs an action: 

thf; party who corip1ains or sues ir~ a pe.r::--;o!lal action and 
"7 is so named in tbc record. 1 

8. The term a~adernic ncrsonnel in this study refers 
-- < 

to the adrninistra.tive staff who are professionals (e.g., 

President, Academic Vice-President, Dean of Student Life) 

and to the faculty of the com;.nunity college. 

9. A remand is an order to send b2~c:: the cause to 

the sa1r1e court out of which it car:1e for the; purpose o:t' havi~1g 

some action taken on it there. 

1 o. §!§:_tutory~ lo.vi is that body of law which is the 

result of an act of a legislative body. 

Delimitations of the Studv ___ .. ____ . -----.b.-

This study, which assesses the consti-:;utional rit;hts 

and. x·esro!rnil:iliti.es of public corn1nunil,y colJ c;ie utuaents 

~n~ n1~o~os~1·0~~1 perLJornel as d 0 tPrrnincd by federal nnd C::J. J_ ,I-'·- __ c;, ).....; ... ..l<.. .... - --0 .I. ~ \,,..- ..... ... 

sta'te cou:rt decisions, i:3 delimited as follows: 
....----··-----~--

15Bluck, ibid., p. 923. 

ibid., p. 899. 

:L l.i:i. d.. , Tl. 1 ·509. 
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1 .. This study i C' -- ..... limi tcd to :r,uti:i.)_c coramuni ty 

colleGes as defined in the :0'.C:~f in:i -;~ion o.f ~1 (:r1 11s ccetion . -~····-·--*' . .,.,,_ -~-- of 

t:he study, thus excluding business scboolc, t8chnica1 

schools, beauty collec;cs, private junior colleges, e.nd 

other post-secondary institutions that cannot be classi-

fied as community colleges. 

2. Tbe study is also limited to public conmmni ty 

college stude:ats and to public comnuni ty college academic 

personnel as defined in the Dcfi~ition of Terms section of 

this stua.y. 

3. The legal documentation of the study is limited 

to appropriate (a) federal court decisions, (b) state court 

decisions, ( c) fede:i::-21 co1rn-Ci tutio112.l prov~.n5.ow3 and statu·· 

tory laws, 2nd (c.) law journal artil'J_es and boo)::s on co:a-

stitution8.1 issuQs rela:bng to acade1eic: personnel anU. to 

students on college campuses. 

4. :ChE? le[;al intei~ests of this study l'Lave been con-

fined to the effect of federal Rrd. stat0 c8urt decisions on 

the co:asti t-ci..tional rights of :;mblic co~1n,;.ni ty colJ egc i::~tu-

dents ond academic ~ersonnel, in particular Amendmentu I, 

IV, a)1rj XIV of the Uni.tcd Stat(;S Const.i tl;_t.lon. 
r;:: ,,, . J:11e \·.rort:ll o:L ·clie cons ti tutiona1 riL;hts ir; not 

discu~scd, onJy the interpretation of sait richts by the 

courts. It should also be noted here that this study is 

not w_~·ittcn as a Jecal c:1.n2.lysis of t"hc c"~evcJo~'w1cnt o~:· thG 
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their npe:.::m.rnbras and em2natio11c.;; Rathc:r·, this pape.c· i.s 

an attempt to review and to eV~'.J.r.;;.(;c a.11 Cccleral and state 

cou:ct decisions that bave ciealt :d th i;hc .Lcc;dl ri.tshts of 

public comnmnity college students <.lnrl ci.c2clcniic per:so1mel. 

In const.i tuti01"lo.l la\·1 analyses, one follo\'!~-> the con.sti tutional 

va.luc through case after case to deternirw t.bc cour tD 1 

expansions or co:n.tra.ctions of the va.lue. .Althougl:. 2.nalysis 

is important, th.i.s study in no way purports to be an ex-

haustivo, constitutional treatioe on the constitutional 

Vclues herein discussed. Rather, this is a stud~r of how 

:public comnmni ty collet;e students and acG.den!ic person11el 

have fared in federal and state court decisions. 

A brief d<.:.scription of ch2.pters t'i!O throuE;h five 

will give the reader a curcory Oi.J.tliae of those cha1Jters. 

Chapte~ ~~ pursues the 1i':Lrst Amend.Inent constitutional :eights 

of the publ:Lc cornmuni ty college C":J..cademi.c psn:;onnel regarding 

constitutional on~ academic f~eedoms, loyalty oaths, class-

room anu politic al ncti vi ti.es~ The app:::-oi)r:iate c!.ecisions 

Cha~ter J concerns tenuru. The require~ents for 

atta.iYi.Jncnt of tcr.uee, the d.:Ls:ni::of:;al of tc:!rn;r2ci. i'acul ty, 
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recognized by the courts arc reviewed. hc2in, the appro-

priate federal and state decis.io:ns af:Lc.-;Lin,~ public cornnr .. l.ni·i;y 

college academic personnel arc discussed with each subject. 

Chapter 4 conccrrls the constitutional rights of 

comrnuni ty college students; the legal rE.12.tionship between 

the cor:mru.ni ty college and the cormnuni ty college student; 

and First, Fourth, and Fourtee}1th Arnendr:icnts, search/ 

seizure rights, due process rir:;hts, and equal protection 

rit;hts in particular. Any distinctions which have arisen 

in law between the community colleee student and the foui~-

yec.r student 1·1ill be examined. 

Chapter 5 covers a summary, conclusions, and policy 

recor11.rr:endat.Lons. 

S Uf\..;':l8L.Y, 

The purpose of this chapter has been to introduce 

the p:coblem to be investigated, to outJ.ine the histori.cal 

evolution of the public cormnunity colle~2 in the United 

States, to show the importance of the study, to explain 

the legal methcds of research used, to define specific 

tern:s US8(l in the rJ tudy, to specify delimi tatibns of the 

stuG.y) c:ncl to p:ecview the subscquEmt chapters. 



FIRST AM8NDMENT RIGE'.l!S OF ACADEIHC PERSONHEL 

Freedom of expression has been an honored coricerJt in 

this country, in theory at least, since before tl:.e H.cvolution·-

ary Vl&r. Only in the last 55 yea.rs thoueh has the Supren1e 

Court of the United States decided freed.on of s1iesch con-

t . 1 roversies. The concepL remains a cornpl<:;X 2.llcl explosive 

issue j n Ameri.t::a::.'! lj_f;:- even today after the mo:r:::; t!:::lr.:. .fifty-

five years of litigation before the highect court in the lan~. 

This j.s understandable because most :E'i:rst Amen01uent co.sc0 

••• involve rtlore tha.Yl one value of ccnsti.J.:u.tionoJ. 
dirnension.s, and. the I'csolutio:n of value cl<.1shes 
cannot be a mcc:hanical p:cocess. })u t, ai'tc.T a ha.lf 
century oi' First Amendment li.tigat:Loi1_, the:cs is 
special justific2:C.ion for an cffo:rt to cxr .. n:Lnc 
the complex ancl diffuse :~ia-Ceri2~ls :Ln c.n orc1c:cJy 
ms.nner.2 

In this chapter is p:resenteo. an orderec1. view of one a-cea of 

First _l\mencir;,cnt rights, that is, the J<'irst ..:\menclment rights 

o:r nc2.cL.~mic personnel in ;,uYl.ie co:..'.lm.UfJ_j_ ~:y colleges. 

1
,.., 
u 
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Academic Freedom 

As mentioned in ch<::.;-::i·ter Oile, tlw G c::::·inan tracli ti on of 

education has been an importa:at source of influence in 

American higher education. One of the greatest gifts from 

G-2rman universities was the concept of academic freedom 

which developed in Germany as universities bec2.ITle enclaves 

of free thouGht and expression in an autocratic society. 

This freedom was accorded university professors in Germany 

only in an acadeL1ic situation. Outside the uni verci ty they 

were as restricted as other Germans were in their exercise 

of speech.3 This concept of academic freedom was transported 

to American universities in the nineteenth century where it 

encountered and adapted itself to characteristics peculiar 

to the American system of educatio;1~ Ame:cicail society was 

not nearly so autocratic as that of Germany. The basic con-

cept of freedoms guaranteed by tbe Constitution exiRt2d in , 

the United States for ~11 citizens regardless of occupation 

or back~round. Another characteristic involved the difference 

betueen the Arr1orican and th8 German academic' s concept of 

SC'.}rnl2:cship. 

The Gerr;.:a11 iuea u:f 'conYincing one's stud en ts, of 
winnj_ng them over to the personal system and ph:i.J.-
osophical vicv1s of the professor' v;as not condone cl 
-oy American acacleri1ic opinj.on. Rather, as f'e:.r <::..s 
classroom actions were concerned, the proper stance 

-------·-- I 

\ 
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for Americm1 professors w.:..rJ thought to be one of 
neutrality on controversiaJ. issues, and silence on 
substantic:1.l issues that 1r.w outside the scope o:f 
their competence.4 

Finally, the German extension of academic :freedom to students 

was thwarted in this country by the concept of in loco 
. -

.rgrentl§. (see page 80). 

Perhaps the most important aspect of the American-

ization of academic freedom was the idea tha~ the teacher 

s}1ould be able to speak freely, not only as a teacher but 

also in the capacity of private citizen, without fear of 

ao~inistrative or judicial restrictions. This concept has 

been institutionalized at all levels of Am0rican education 

through the system of tenure which will be discussed in 

chapter three. 

Judicial protection of academic freedom is a 

relatively recent phenomenon. Although the concept of 

academic freedom has existed in educational c0Illi11unities 

(as described above) since the nineteenth century, courts 

have been reluctant to involve themselves in cont:cov0rsies 

originating from the education~l sphere. The courts often 

reasoned that by allowing educational institutions to sol?c 

th(::i.J'.' ovm controversies 2.cademic f:r:cedom would be bette:c 
- - 5 BCJ:V(::d. Another reason that has been advanced to explain 

-----·-------·---
~ 

Ltib.iJi.. ~ p. 4.00. 

5r.1 11 ~rv T ncv ., Of:. r1 11 11 "'["' 1 OI)rn··n-,-l-C" i· n t1_1"' IJ::>\·'-() JC.1.. • _d • .1.\. "' I , . ../, ..IV ...:..l J;lLJ. .. ln....J \.,, C..l.V 

Aca6.c1:iic Prcc(lorn., 11 p. 10'..>0 (hereinafter cltcd as 81 1!£.E.Y· IJ. 
I\c:-r. 1045) • ....... ~.,._..,. -



thE: lack of judicial revie'd ~ n~~t.il re;ce-r~tly, rests on tlw 

well kno\·m traditional behavior of co1}_rtr; to rely on ;n'e-

cc:dent. Since little legaJ. pi~1:.:cedent \'.'C.S c-,vailablc to 

settle controversies deriving from academic freedom 

• • • there has never developed a unj_fied legal 
theory of academic rights and duties derived from 
an assessment of the unique institut~Lonal demands, 
social policies, and :personal interests involved 
in the educational situation. Rather, _pro bJ.ems 
enco-i;.ntered under the non-legal rubric of acadc:;mic 
freedon; have been assiu:i.lated to other established 
lee;2J_ categories, such as contract or due process, 
and resolved subject to their lir.i.itations.o 

In theory at least, the academic personnel of a. 

pubJ_ic cormriuni ty college have the sam<:. protections from 

academic and constitutional freedoms that their colleagues 

at four-year institutions are accorded. A review of cases 

involving public community college academic personnel will 

sho1.·J that the judiciary has increasingly supported and. 

strengthened the safeguards of academic <:::.nd constitutional 

freedoms for public conununity college n.cademic personnel. 

The faculty and administrative personnel c1 f a 

public comrrmnity colJ.ege have essentj_ally the same lef;al 

relationship to their institutions as do their_ colleagues 

at four-year institutions. The relationship rests on three 

basic characteristics: 

• • e (a) individual rights o~ fre~d0~3 which ~ 
teacheI' might nossess in l:i s ~a1x:.1.ci ty as ·c8acher 

·---------' ,.. 
0 Ib · , lQ.' p. 1050. 



or person; (b) statutory requireuents which must 
be follo\lled by both inctitution and employee; and 
( c) contractual conditi mm of crrr;1Joyrripnt ar;recd 
upon be·c\lleen teacncr and .:Lnsti tut:Lon. f 

The first characteristic will be discussed in this 

chapter, ':rhile the second and third \'Jill be discussed in 

cho.pter three. The most difficult of the three to concep-

· tualizc:: and to delineate is the first characteris·i:;ic, 

because it involves not only all the individual rights (with 

tl1e:ir 11 pe1-rmnbras and emanations 11 ) euaranteecl by .federal and 

state constitutions, but also the perplexing concept of 

academic.: freedom. Courts traditionally have been reluctant 

to deal with substantive issues surrounding internal [1Cho-

lastic matters, such as curriculum, research, and classroom 

activities? that many academic circles '·1oulcl contend are 

protected by the concept of academic freedom. A 1972 

California case addressed itself to the conduct cf a junior 

college ~8nglish teacher who used an allegedly obscene poe!'l 

composed by the defendant herself. It contu.inc<l i11any Anglo-

Saxon obscenities and was used in a freshman English cla~>s 

by the defendant in conjunction \·li th pamphlets that ccnr~a:i.n~~cl. 

pictures of en.tvv'inecl nude couples. 8 Al thou.sh t:i~e court 

refused ~o di2cuos whether the teacher's activities were 

7 Kern Alexander and }~r\'lin S. Solomon, Co1ler~e onci 
Univcr:::1it··.r :Lo:.!, The Hitchic l'ub1isbing Co., Ch0::Cfottc8v-il1c, 
\rii·ciiiia, "T1sr/1). 

8noard of Tructecs v. MetzGcr, 104 Cal. Rptr. 452, 
• c- 7 I ·1 ( 7 2 ) '1·:>.J, ~-'-~ • 
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protected under the tradi tio.!.:al penurn-cro of academic freedom, 

it did concede that 

• • • the trial court fot~':1.cl the ev:Lcle:r1ce insuf iicient 
to sbm,, either thcd; def c11d.a~1t acted 1-1i-C.h an improper 
motive, that her use of the poem and brochure was 
'out ~f line' with modern academic practice, or that 
any student was harmed by exposure to these materials.9 

The Court of A11peals made it clear in this case that it was 

not happy that a judicial tribunal rather than an ad.minis-

tI·ative hearing of the school board \·ms decidine the case: 

In the case of permanent teachers uncler the law in 
effect at the time of the proceeding~; herein, the 
responsibility for determining the truth of the 
dismissal charges and their sufficiency as grounds 
for cJismiGsal Was vested in the trial court, not the 
governing boc.rd. • • • Whether this rather unique 
procedure amounts to superior court review of an 
administrative determination or an ordinary d.ecision 
of th& superior court, the scope of our (appellate) 
revie':I is the same ( ci tatj_ons orni ttcu_). -,:le ni11::_~-~ 
a eternine only •,-1hcthc_· th_£_~1.'.& . ..sJ2l':. ~~~SJ .. 011§. 
of the tr:L<::.l court,. as a E;s.-~ter o:( la~ 12.ck su211o:;:·t 
in thf' re-C"Circi.7 • • • The JA:.~i.:':islat-Urc ·has' chosen -~O­
leave ·Lo ou:;:- -trial courto the d,~lica:'.;e ~ask :::,f 
detf:'rm:Lninc wbethe1', in c. lK1..rticu~2r c2..se, disciplin(~ 
may be imposed (emphasis added).10 

The court in this case seems to be experiencing the 

traditional split feelings of courts called upon to settle 

ed-u.cn.tional co::i.troversies that l1!ay involve constitutional 

freedoms. Or;. the one hand the court rccot;nizes that it must 

sct·cle +,he cont:coversy ct.s j_ns·~ructed by the la\'/, but on the 

othe:!:: :'.18.;.1d the col<.rt seems to fE::el that such controversies 

9rb·" lc.t.' p. 4-54. 
1 or•·,. d ul •, pp. 4~)5-456. 
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should be settled by educators, not by judges. Other court 

opinlorn:1 discuc:.rnd later in -~:he chapter wiJ.1 evidence ju-

dici8.l cliff e:r:·cnces of opinion on thi.s issue. 

In another case a junior collee;e teac:hcr in J1l2.boirio. 

conten~ed that his reassignment ~rom day classes to night 

clsrrnes was il1fluenced by the desj_re of the college admin-

istration to restrict his First Amendment activities. 11 An 

~ h2.£ faculty corrunittee ruled in favor of the teacher's 

assertions a.-vid right to relief. Using on1y the material 

(700 pages) gathered by the ad hoc coc@ittee, the State 

Board of Education ruled against the teacher. Clearly 

troubled by the complexities of the case the court said 

• • • the evidence sho~s that some of the actions 
of the college in its general treatment of Rowe 
were founded on a less than cl.elicate sense of the 
esscntia:L role of academic freedom under the guc.:1.rantees 
of the First Amenclinent. However, thi.s court is not 
convinced that Rowe's assignncnt to night clo.sscs--
the &ction com-olaincd of in thjs case-~\':as mot;i vz-..ted 
'by a de:.:;j_rc o:L' the junio:c '"co~llcge aciillinistration to 
restrj_ct 2.cti vi tie~ pi~otectcd by the First Amendr.1cnt 
( e:rr!phasis added). 1 - . 

1"hc cou:.ct clearly chastised the junior college adrninistra-

tion in footnote five cf the decision: 

~che cour-C' s dicposi-Cion of this case should in no 
wc.:.v be corn:;trucd 2s a.nm:·ovin0 \'lho.t ap~e::..rs to be a 
very nar:r_'()\·i-Dincled 8.})J:iroach-··0'1 the pz..rt Of :President 
J<'orres ter anc. othe1~ mcinters of ·che junior college 
aGminis·~~~tion--to probJ.0ms of academic freedom and 
the critical ro1e of the l~.irst i\.r11encl.rncnt' s gua.ra.n.tee 

1 ·j 
'Ro~::c v. For-J'cster, 36n ]!'. Supp. 1355 (19711-). 

121" . , ... , -7 D l. U • t p • ·1 ) ') • 
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of free s ccech and OTk:t~ ( e·:.i::i:te: on , _ ;: ·:.:d-c college 
cw::.pu s. ·1 3 .. 

In another footno·Lc tc -;;112 cJ.e.::.:5.~:5.01~ the:: cou:ct j_n·-

clicatccJ. it.s disappoJ.ntrnent -.ri t:1 certrd.n L1·cLe:;~ <::.tcticn:.:; o.f the 

junior collet:;s adJdnistration a:r:d st3:cecl th.ci.t i ·c cmmo-t 

oi'ier relief because the plainti.ff failscl 11 ••• to demoD .. 

str;:;. ce a nexus betw~en tho 2.cticn cor:rc·1e:.i.nul o:C ·--<~~::; si ·r:n.n:crr·c _L .... ---··-----··-·---· -----------·------.. -· _____ i..;. ______ _ 

rl. rri1t.-.i! ('0 n·~)(ir Sl0 ~ t··... ...} L...:. .l.l ~.-~ ):) _...........,..._ .I.. d , ") 14. a ClCQ • the pJ.a.ii:tiJ:i:': s cthe.r 

aJlP-[jations--th:::i.t ths aclrr.inistration ila:;:-<::~ssed. him by ex-

clua_ing hiin ii-om all faculty co:i:Ini ttees, re.f'ascd to allO\'i 

hir.1 to sponsoi· the A:.':'ro-Student Union, :ce;f1rnec1 to aJ..lovi hi.11 

to s1:;:cve as Laster of Ceremonies fo:;7 ·che scl:ool' s }'ound.c::-' s 

and 2.C&demic lreec1om anu the:cefore a sb·onc;r:;~c e.r.=~v.tnent 1x9011 

\'.rhich -Co b3.se relief. 

In Hc.i:!!e the court tcirt.1y infonned the defe:a:i.c.:1n-cs 

that 7. t did incl·2ed have jurisdic l;.i on over thc=: cas·3 ( .i.n 

District Court had no jurisdiction over this State Bna~d of 

It chould be observed initial~y that under 4~ U.S.C., 
~)cc. 19C!~), thi;:; coart ho.u CJ:cigj_:naJ ~iurj.r;dic·c;.on of 
this ca~;e and thus is not bot'::'.ld hy -che f.1-r,_:i.Ll[)::: oi' 

1 !i.I, . -' ~Ulei., }lo 
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the Boa::-d. Rather, tr1 ~_::3 C.)n:i_'t rm:~;·t; re•rie\I the entire 
reccrd for itself to Jct:cc:ii.i:w i . .J· t::ic j}oa:cd's decision 
. ' d b b ' ' . ., . , 1 '· is suppor"te y su r::n;an-cl&J.. 0v1ot::n.8c, • .; 

1.fhe court continued to chastL:~E.' ·che defend.ants by obliquely 

criticizing the Board's handling of the affair: 

Moreover, in this case, there are no specific 
findings of the Board. Evidence was taken before 
a three-mcrnb2r ad hoc committee • • • the majority 
of the cornmi·ctee concluded that the issues of fact 
favored Hr. Howe, and he was entitled to relief. 
Without taking any additional tes.timony, or mal:inG 
any findings of its ovm, the State Board reversed 
the panel's decision. Conf.:lcoucnt:sL..t.....:.i.n };~resen1 
pocture, tl'ie Board.' s conclu[;j_on is not .. _~nci tled to 
pu;.>s·t~antic.l, 1·~e:Lg·nt; i·c is UJ:J to this court to weigh 
inderJCmc1eu-cly the conflicting e7idence c:..nd to re-
solve tb~ controversy ~etween these parties (emphasis 
added), 10 

Although, as stated, the court did not finJ enough evidence 

to support Rowe's specific charge, it can bs seen from the 

quotes from H<?_~ in caref'u:ly defined sit:iations courts O.o 

feel justi~ied i~ enterinc disputes of academic freedom 

between teachers and school authorities. 

The opinion in HetZ[!i.£.E supports the assertion that 

many eourts are still uncomfortable with the rclE: of o.rbiter 

of co21troversies in the sphere of educa.tion. In recent years 

~tl1en the cou~ts have been forced to enter the controv·ersies, 

teachers in hiGher edl~cation have almost invar5.ably °l)cen 

accor0cd substc:cntial p::co·i,ccti.on tlJrough constitutional con-

. "" " 17 cepts incor1)oratin0 ac2.dcm1c .... reeaom. JT1 1S57 the SupremE: 

------------~~~ 
15rl ·a 1-J55. ,)l - • ' p. 
16 Ibi.d., p. 1355. 
1 7 81 lT a.r-..!..~1£':::.. ·1 0 ~- 5 1 :pp • 1 0 6 5--? 6 • 
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Court of the United State._; ;:,_r~IC.rl~csecJ -t.!12 .. '~ cuestion squarely 
..., 0 

in §wee z;;:_ v. New Hanmshir ic-~: 1 
'-' 

The essentiali ty of f::·~~ocic:;: in t}_!f) con:E;)nity of 
American un.iversities is al~r:ost :::,c::LJ"·-cviclent. No 
one should underesti~~tc the vit2l rol~ in a democracy 
that is plc::.yed by tho;;e ';:ho guide anu t'..'<J.in our yovth. 
To impose any strai tjH~k,;t ul1on the inteJ.lectual 
leaders in our colleges and universj.~ies would imperil 
the future o:f our nation. l~o fieJ.d of education is 
so thoroughly comprehended by man tha~ new dis-
coveries cannot yet be m~de. Partjcul2~ly is that 
t:rue in the social sciences, whe.:;_~c ·re:•::, ii' any, 
principles are accepted as absolutes. Scholarship 
cannot flourish in a 1.1 a.tr.1osphere of mrnpicion and 
distrust. Teachers and students must c:.J1:mys remain 
free to inquire, to study and to evaluitc, to gain ne\'l 
maturity and understan~9ng; otheruise our civilization 
will stagnate and die. 

Students' retention of the substantive ric;hts euar-

anteecl by the Constitution was enunciated clearly in Tint:er20 

and it 

Pickeri1~, (infra), TinJ:e:r: and others that academic pe:_0 son~1el 

are afforded the same protection. 

In 1968 the United States Supreme Court decided 

ancther lanclrr.ark }"'irst Amendment case, rickering v. P...?-2E9 •. ~o.f 
~,, t• 21 .1:ia"'J.ca ·ion. Pickering, a teacher, was dismiss0d ~;:.- the 

school board for vri ting and publishi:.ng a letter cri ticJsi.ng 

the bom:d 1 G f:;_nancia1 alJocotior.i:; in the school dist:ci.ct and 

the bo2.:t:<l' s hu11dling of two recent bond re:ercnclums. 'J~he 
, ___ . _____ .. _____ _ 

18 Sweezy v. New Hampshire, 351.- U.S. 2::>1~ ( 1957). 
1 gr_ . -- o.:o., p. 250. 

2 0 D T, • , , q 3 l' r< - ') '7. ( 1 0 r 9) rejn};:cr V. CS .·.01.Yief::, .J~ J • ._,. )~ .J :;;U • 

21 Pickcrin3 v. Board of ~~ueution, JS1 U.S. 56~ 
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board maintained that the J.e:·~:ter·' s con ~cnt::: were false and 

that its publication v1as ;i. , 

interest of the school. ;i ~1 !1e Illinois courts upheld the 

disrniss2.1, claiminr; that }'icker:Lng' s poci tion of teacher 

precluded him from makinG any statements about the school's 

operation. The Supreme Couyt rejected this assertion of 

special restraints on the constitutional rights of teachers 

since, 

• • • to the extent that the Illinois Supreme 
Court's opinion may be read to suggest that 
teachers may constitutionally be compelled to 
relinquish the First Arnendrnent rights they would 
othervrise enjoy as citizens to con1Incnt on matters 
of public interest in connection with the operation 
of the public schools in which they \·rork, it proceeds 
on a premise that has been unequivocally rejected 
in nunierous prior decisions of this court.22 

'.tl1t: SuprcI11e Com::·-~ oi.' J.:.lw Uni teu 3to.tes also 11un-

equi voca1ly 1; rejected the .school board's o,ssertiom~ -Chat 

Pickering could be dismissed because even though his cormnents 

might be true they were highly critical in tone and therefore 

disrupted the necessary working harmony of the school system. 

The Supreme Court stated: 

• ~ . no question of Ii~aintaining either discipline 
by i.rillil·.:;C..5.ate SUlJE'I'iors or lw.:rnony amo:r:.0 coworke::cs 
is prcccnted hare. Appellant's employment relation-
ships w~L th the boc:.rd and 1 to a somev1l12.t lesser extent t 
\·1i·cf1 the su 1 lerin.tc:nc~cnt are not tbc kind of close 
·,.JOrl;:j_ng rel~r~ionshi:ps fo:r \·rhich it can pc:csuasi vely 
be claimed that personal loy~lty ~nd confidence arc 
necessary to their proper functioni~;.25 

-·-----
r,? 
t'..~Ibid., I'· 

2311 .. , 
. l)lQ.' p. 570 • 



The Supreme Court c;,.:L·cf\;illy r·n·i n ~.vi out th;J.t lf 

Pickering had a close wori;:i Ytf J:clo.tiO.t!:.: ~. :_ ·;: with the hoarcl 

and/ er the superintend2nt the C<:i SE: m.i.~_J.t !Jave been clccided 

diffeI'ently. The Court also stated that a board might be 

justified in dismissing an eir11')loyee who %'1.kes sta·l/emcnts 

or performs activities tha~ ~0~:r..·c cletrim(-m·v~1 to the norrn2.J_ 

functioning of the schoolEi. 

The Supreme Court further said that Pickering's 

letter covered issues of public domain, and althouGh several 

chart;es were found to be false it could not be sho\·m that 

his state:r;ients in any v.ray interfered with his duties as a 

teacher or with the school's general operation. His 

statements were thus covered by the sarne constitutional 

that his false statements \'Jere knowinc;ly or recklessly made. 

In 1972 the Seventh Ci~cuit Court decided a case, 
'l L1 

Host~·o~1 v. ~"":E..d of tTunior College Distri_c.!_ 1 "- r- that rc.ised 

the quc stj_on of v;hether or not anothe:r ~:Jaus of 2.cademic 

perso:r:.:rwl--administrators-·-h2d the same: rights ol free ex-

pression as those traditionally civcn to teachers. The 

court based its decision directly on the r-::.tionale used. by 

the Un5.ted States Sup:rcrr1e Ccu:rt to dcciue .fickcrlnr;: 

• • • it has been consisten~ly held t~it a govern-
ment cannot punish a per:3on for his s·~3fec.h a1onc, 

-----,--.. ~-----·--
2 4Ho:3tron v. l3oard of Junior Col1c.~c District, 

471 F. 2d, 488 (~972). 



)!) 

but only for r->pecch th2.-1~ ~;;_~:tGeo ~.~· ~L::;·:,~::r~ti~.1 d.is-
ruption or that hinder;_: -:;>,e func<:i:H;5·iL::, of the s·catc. 
In thi'-' ncr''DCCtive p·j r:>: .,,·'·:-JP" ''"J('11 i ,: .,,~t be rt'...., cl to 

- ... ~) r? .L u..... ~. C'I , ..... ;.;...:. .. '.~'"-: ... ·,.~~·:·~.--:.·-~J. >--'~--: ~--,·- ~~ .:~~, ")~. - ,,. J~<..~ ., • 1 3.uthoI J.LJe the a1,::ichc.rc"" ''-~ ;i_ co.LJ.• .. ,:.--: 1 _r ·0...,1den t,.. 11tCJ:. ely 
because he cxp:resses :::n 01iinion ,_;fr:.t could b8 intcr-
p:re 0cd. <:is a :::;ic;n of d.isloy<::>.1 ty or an l.:mC.ermining of 
tl1.e confidence placed in hi.rn. Instc-o..d, pickcrin3 
hol~s that an employee's speech may be reculated 
onJ.y if a public entity can show that its functions 
2.re being substantially j_w.:;::.edecl by the ern.ployee 1 s 
statements ••• (citation o~ittcd). ~e find that 
Dr. Hostrop's suggestions about the ethnic studies 
pro cram wllich appear in the; cornJiJ.8.int c<.-mr..ot, on 
their face and by themselves, be taken as a serious 
i~pairment of the effectiveness of the working 
relationship between hirr. and the 002.rd that the 
defendants could discharge him merely for making 
the suggestion (footnotes omitted).25 

The court in Bastrop em9h~sized that educators 

could not be silenced on educational policy because ad-

ministr2ctors disagreed with \·;hat was said. Indeed, the 

majorit:.7 opinic·n of the court acknm·:lE::clr;ed that c:O.ucators are 

in a unique position to discuss such policy: 

••• Dr. Bastrop, because of his bD.ckground and 
leadership position as colle~e president, sought 
to contribute to the 6iscussion of a curriculum 
issue that would be dccid21 by vote of the board. 
To silence 'vigorous and robust debate' in the formu-
lation of educational policy on the a~1inistrative 
level would certainly be contrary to the spirit of 
the l)icker1:E.f~ deciBion. 26 

I~cn·1ever, the court qualified its hoJ ciing on the First Arn enc_-

ment r:i.t::;hh1 of college adr.ii1li st:::-ators by <:'.dding 

••• PicJ:.0rin6 rccocni:~es thG..t the posj_tJ.on of 
the pc':r~:;OY1Scd:i.nc; to cx1!rc:.:>s his vicvrs and the 
nature o:L the co:ntrovcrr:;y to ',,1hich he is dircctinc 

25Ib" , 
lQ. ' p. 492. 

26Ib. " 1.Ct., pp. 493. 



his cornHcnts are .:i.r!:por··(.:.tr1 t: :Lacto:·:~'. ·[«_~ cons.ide:c in 
deterr::dnjnc whether 11L:: ~·: ... _,-:·ci.om .:--.:" ,: .. :«:r·ession :::ho';J.ld 
be protected. • • • We j:t:c:Jf)1ize ~. · :~:. 1

:. · there arc 
dif:Cerenc8G between co:LJ_c,;c adrai1Li_;; ~:· -.:;·:· :1rs and 
teachers so that the boa:r:;j I:'ay kc:.vc: c\5.:c'f e;rm1t 
justj_fiable c;rounds for disr;d.s~.dng its president. 
A court thc.:.t may be called upon to :ccvicw the 
f.i.ndincs of 2.n administrot.i_ve hear1ng 1.'hich rc~s:.11ts 
in the di.::icharge of a co1lc[:e prc~3iucnt will have 
to take the particl1..l8.l' dutic:~s of th2 president :::.nd 
hiG vrorkinr~ relat:Lon::Jr .. i.T) v;j_th thr:: ;:r.::;·.-:-ol board i11to 
account. 2T 

The court in Hostrop thus dscided that the pro-

tections of academic freedom and l~irst Amendment rights 

extend to academic administrators also but it will depend 

upon the particular situation, in light of Pi.ckeri~, how 

far these protections will extend to them. It can be 

maintc-~ined, therefore, that the holding in Tinker that 

students do not lose their substantive constitutional rights 

by passine through the school entrance can be applied to 

&cademic personnel as well. 

~Oe.ths 

I\'lany teachers over the years have objected to the 

requirement of loyalty oaths by govermnent. The phobias 

of -~he HcCarthy era calmed. much 1i tigation across the 

coun'tJ:';,' on thi.s issue. In tbe 1950 ! s tc::i.ct1.ers vrere often 

required to sic~-i loyalty oo.ths eschcwinL; rrcmbership in tJ.·1e 

Cor1:nn::.nis t J?arty ancl to answeL' questions rcL,arding rncmbeJ:"-

ship in the Cornr.m.nist rarty ci s requi:ecc1 by state law. In 

1957 the :U'ourth Di 0< .. 1·~Lct Court of CoJ.i:fornia hc1tl tlw.t: __________ ,. ___ _ 
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• • • '.Jlhc; Board oJ TrE:; :;c~r;:: uf a l'Cl r uJ dj_st:i·ict 
could require a teachc:·~ :::• ;-• cor:.:i.:: ·:. ·_01~ oi: con-
tinue(1 crnJiloymcnt, to [_. c::_: i: ·;_nde:· i~ ) .. ~'. ;,hat 1-::.e vras 
not knowh1gly a rnembeJ.: c;i_· t1JC Co1n-~1;_:.L::i: l'arty.28 

The teacher .in th:;_;; cas0~ was dif::,:d_;3sed from his job 

as a tenured junior college faculty ueobur for refusing to 

a11r:;\·1er under oath the question r.:-.::garuinu Communist Party 

rnernbe:cship. In the decisio1; t}:c cour·t [;C)::cc)'Jhat murkily 

declo.red that by ans\·rering Gaid quest.io~1 the professor 

would be defending academic freedom. 

Acader:i.ic freedom, upon \·1hich the ap~)ellant relies, 
does not mean much unless the teacher is willing 
to accept the responsibility which is an inherent 
part thereof, and is \·1illing to cooperate in main-
taining the conditions which make such a freedom 
posGible.29 

The judges in St. John felt strongly that the 

board was entitled to inquire into certain philosophical 

belic.fs of teachers because of their relationship to the 

youngr 

What the teacher thinks and believes along these 
lineD arc proper subjects of inquiry in rclatic'-1 
to such er.rployn1ent, and his refus2l to give to the 
boa:rcl the requirocl inforr:lation may pl'Oiicrly anci 
lavr.Lully be treated ao insu-oorclim1tion ancl. as 
sufficient evidence of hi~ lack of one of th8 
essential qualifications for this em:i_)lo:nr:ent. 30 

--------
28 Oranr;e Coast Junior ColleGe v. St. Joh:i, 303 ]? • 

2d 1056 (1~h6). 
29 , . IoJ.d., p. 1061. 

301, . l 
OlCc.' pp. 1060-61. 
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oy the Supreme Cov..:r·t of ths Ur:'._ted States in 1..3ei1an v. 

}"}o~:.Q ..... Q.f:_);c~cation. 31 In -t.:1t:: f3eil8.£ dcd.cion the Supreme 

Court uph21d a teac:her' s dic1:1issal i'or· :lailLu'e to furn.isl: 

in:f orr..1r-i.tic:r1 to hi.s superior zcbout a11ct;e0.J.~- s·ubvc~si ve 

activities. J:he teacher wa:::i charged uitl:i tiincompetency. 11 

In a similar case the Supreme Court upheld another 

dia~dssal, that of a transit esployee, for failure to 

2.nm:er qu.estions concerning Corm:1unist Party membership. 

:I~he t:r.·a:n.~1-:~ authority charged that this failure cast the 

employee i~-~ a lif,ht of doubtful trust and reliability. 32 

A 19::;s California court decision found :r:o fault 

with a state [:t<:J.tute authorizing inquiry into Communist 

Party mer~ership of school district employees after 

September 1 O, 19~-(~. It did, however, hold that composite 

qu.e:stions bs a legi.slati ve committee ref er:ring to periods 

both befc!'e and after the time &uthori.zed by statute were 

0.upli.ci t.ou.s and unfai:r, and that the teachers could not 
3·z 

be dismissed. for refusi.:.-1g to answer co:m.pounc'c questions. :; 

The cour-~ chided the legislc.~~ci ve committee by reminding it 

th8.t 

. . . it is to be noticed that t:::ie J,ccislat1:.Tc, for 
reasons test 1:11ov:;1 to it, • • • fixed. a dc:m1rcP:.tion 
point a~ Septecber 10, 1948 •••• It is only with 

----·--------
7. ... 

/ 
113eilan v. Bo<:;.rd of: Educ:.,_tio:n, 357 U.S. 399 

( '1(\1-,:3) 
I . J - '· • 

,.~ ~ l 
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ree;ard. to membership in the Comraunist ~'arty at 
any time since September 10, 194.8 that a teacher 
must file the affidavit required by };ducation Code 
Section 12602, and it is only the refusal to answer 
questions concerning mer.1bership in the 1::.!ommunist 
Party since September 10, 194-8, wh_i_ch is made grounds 
for dismissal by Education Code Section 12604.J4 

Again, in California in 1965 the court found no 

fault with state laws similar to the above case.35 An 

unusual aspect of this case was that although the defendant 

had declared his desire to rejoin the Communist Party in 

1957, after an absence of six years, the Communist Party 

refused to accept him. The court said 

Membership is not consurnmated by mere application 
or by unilateral thought that one is a member of 
the Communist Party. Mutuality is necessary, the 
desire of a person to belong to the Coffifilunist Party 36 and the recognition by the Party that he i.s a member. 

The three California cases me:ntioneG.. are no longer 

valid because of a 1971 United States Suprerae Court decision 

which affirmed a Florida district court decision in part a.~d 

then seemingly extended protection against unconstitutional 

loyalty oaths even further than the lower court. The 

district court and the Supreme Court both held valid the 

first part of the Florida oath that stated: 

I, •.. , do hereby solemnly swear ••• that I will 
support the Constitution of the United States and of 
the State of Florida.37 

34-b"d .l J. • ' p. 225 • 

35Governine Board v. Phillips, 4t Cal. Rptr. 608, 
(1965). 

36Ibj_C:.' p. 611. 
37 Co1uelJ v. Higc;enbotham, 403 U .3~~ 207 ~ 208 ( 1971). 



The Supreme Court declared that 11 ••• the validity of 

this section of the oath would appear settled. 11 38 The 

district court also ruled ir;.Yalid th8 phrase ". • • that 

I have not and will not lend my aid, support, advice, 

counsel or influence to the Communist Party. 11 39 This 

phrase is controlled by a 1961 Supreme Court-case.40 

The district court proceeded to two other phrases in the 

oath: "· •• that I am not a member of the Communist 

Party" and " • • • that I am not a member of any organiza-

tion or party which believes in or teaches, directly or 

indirectly, the overthrow of the Government of the United 

States or Florida by force or violence, • • • " and declared 

them unconstitutional by authority of a "legion': of Supreme 

Court decisions. 41 

The phrase that the district court upheld as con-

sti tu ti or.ally valid and that the Supreme Court decision 

struck down was "· •• that I do not believe in the over-

throw of the Govern.ment of the United States or of the 

State of Florida by force or violence. 11 42 The Supreme 

3Bibid., p. 208. 

39connell v. Higgenbotham, 305 F. Supp. 445, 450. 

40cram~: v. Board of Public Instruction, 368 U.S. 
278 (1961). . 

41cc.,,..,...,'"'ll, ·)·,05 F s 4·45 451 ·t· · t i· i.:..uv • Upp. , , Cl. J.:U.g ~~ ~· 

4·2connell, 403 U.S. 20'7, 208. 



36 

Court held that this phrase ". • • fB.lls within the a.ffib::_·r, 

of decisions of this Court :proscribin.c; 3um:c;2;ry dismisco.l 

from public employment without hearinr; or inquiry required 

by due process." 4-3 

Justice Marshall chided the court for this residue 

of uncertainty in a concurring opinion: 

The Court has left the clear implication that its 
objection runs, not against Florida's determination 
to exclude those who 'believe in the overthrow,' 
but only against the State's decision to regard 
unwi1lingness to take the oath as conclusive, ir-
rebuttable proof of the proscribed belief. Due 
process may rightly be invol::ed to conciemn Florida 1 s 
mechanistic approach to the question of proof. But 
in my view it simply does not matter what kind of 
evidence a state can muster, to sho·w that a job 
applicant 'believe(s) in the overthrow.' For state 
action injurious to an i::.1.di vi dual cannct be justified 
on account of the nature of the ind.iviCi.'1.al's beliefs, 
\lhct:C;.c:c he 'l.;elicvc ( & ) in tl'le ovc:.~t:·.:.rc\: 1 or has any 
other belief. If there is any .:fixed star in our 
constitutional constellation, it is that no official, 
high or petty, can proscribe what shall be orthodox 
in politics, nationalism, religion, or other matters 
of opinion.44 

Marshall's concurring opinion would strengthen the 

1967 Supreme Court decision, Keyishian v. Bo2rd of Regents 

of the State University of New York, 45 that struck dovm a 

New York loyalty oath because it \·ras overly vague and ex-

b d I K · h' ., n t · t · d th~ ccssi vely roa • . n ~eyis. lcJ.n T-11e v·:mr ma1.n aine a.., 

knowledgeable membE:rship in a "subversive" orgarlization 

was not enough. The Keyishian line 
-----·------

43,., . a 
. d)l • , ]l. 20E~ • 

4- ~--1· ·". • a 1 c ( h J 1 J · ) .... J.- .• , :JP· :?0')- 1 Ho.rs a . , t • , c-c.:1c:'J.rr::.r~;~ • 
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••• ~uggests that the state, in administering its 
loyalty program, must rely princi.po.lly on overt 
acts or other direct evidence of spe~ific illceal 
intent. Although evidence of an employee's associ-
ational affiliation may be relevant to the purpose 
of his acts, it seems unlikely after Keyishial]; that 
otherwj_se lmvful general membership activities such 
as dues paying or voting could be :made the basis for 
disqualification even when combined with 'knowing' 
membership.46 

It can thus be asserted that any and all disclaimers 

regarding association required of public school teachers 

are unconstitutional unless a compelling state interest 

can be supported. The old view that employment was a 

privilege, dependent upon state restrictions that could 

limit First Amendment freedoms, was thoroughly discredited 

in gyishian, Connell, Pickering, Sinderrnann (infra), and 

other receT)t Supreme Court a ecisions. Justice Brennan in 

Keyishian, forcefully supported the importance of academic 

freedom to American higher education and society in general: 

Our nation is deeply committed to safeguarding 
academic freedom, which is of transcendent value 
to all of us and not merely to the teachers concern-
ed. That freedom is therefore a special concern of 
the First Amendment, which does not tolerate lc.i.ws 
that cast a pall of orthodoxy over the classroom.47 

It is a legitimate concern of the government to 

maintain its existence and to insure that its citi:;;ens are 

not being subjected to propaganda in the schools to effect 

such a discredited goal as the overthrow of the goverr...ment. 

4621 Harv. L. HGV. 104-5, p. 1067. 

47Keyishian, ibid., p. 603. 
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Loyalty oaths, though, seem to be a rather empty and per-

nicious way of ensuring these govermnental goals, but if an 

oath is to be utilized, the simple sentence approved in 

Conne1148 would seem to be constitutionally acceptable and 

therefore the least objectionable. 

Political Activity 

Before the 1960's most teachers avoided any tinge 

of political interest or activity. The upheavals of the 

1960's resulted in vastly increased interest and activity 

by teachers across the country. However, surprisingly few 

cases litigating the political activities of teachers have 

reached the courts.49 

.,, 1 rl k C' c t ·p. 1 • d ., \·lO ~.2.n .. m:..r '° oup:re:rne our cases, -· J.c.i<:erinr, an 

Tinker, apply in this instance. While 11 ••• it is clear 

that a teacher's First Amendment rights are not absolute. 

the Supreme Court in Pickering held that 

••• the problem in any case is to arrive at a 
balance between the interests of the teacher, as· 
a citizen, in commenting upon matters of public 
concern, and the interest of the State, as an 
employer, in promoting the efficiency of the public 
services it performs throuzh its employees .• 50 

. . ' 

When this balance is considered and the :plaintiff has -oroven 

that dismissal was based on the exercise of First Amendment 

rights, the burden of proof justifying dismissal shifts to 

48c .r.- f'n 71 
..Le ..L • :> • 

4c 
~Alexander, ibid., p. 348. 

., 
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the defendants, who must shm·r by cles.J.:' an.cl convincing 

evidence that the plaintiff's ictivitics and speech 

"· •• materially and substantially interfere(d) with the 

requirements of appropriate discipline in the oper-

ation ••• 1151 of the school •. 

The holdings in fickerlEJ.i and Z,~nker significantly 

determined the decision in a 1973 Utah case involving a 

non-tenured junior college professor. In this case, Smith 

v. Losee, the court found ths.t the President and Dean of 

Academic Affairs of the junior college acted with actual 

malice in denying plaintiff Smith permanent statl'..S and 

employment and that these actions 

• • • were taken for the purpose of puniP>hing him 
for hav.i.ng supported a par·cicular candid.ate in a 
state political election, foI' hr::.ving opposed the 
college administration in his cap2.c.:. ty as president 
and member of the executive con11r.:Lt·c02 of the faculty 
association, and for having expressed. opposition to 
some administration policies durin~ meetings of t:he 
Dixie College Faculty Association.?2 

The court weighed the entire record and applied the 

decisions v;i1en it stated: 

• • • it is apparent that the plaintiff's ·exercise 
of his )!·.:irst Amendment richts in the r;1anner in which 
he did far out\'1eigh the interest of the def enclants 
in promoting the efficiency and harmoiiJ of.Dixie 
ColleGe by the means they chose to ao so.53 

51Tinker, 393 U.S. 503, 509 (1969). 
52s 'th -mi v. J.Josee, 485 F. 2d 334 ~~a '1q·7 7 ~ ')_,~ ~ ~ ),. 

53Ibirl., p. 340. 
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Al though, in the opinion of the court, )-~J:.ckering applied to 

§Jnith, the court made one vital distinction of particular 

interest to administrators and faculty chosen to serve as 

faculty representatives. 

The instant case presents a slightly di:ff erent 
problem in that the statements here complained 
of were not made to the public, as in .f:i-ckering, 
but were made at meetings at which only Dixie 
College administrators and faculty were present. 
Furthermore, most of the statements complained of 
were made in Smith's capacity as president or member 
of the executive committee of the faculty association. 
These statements by Smith that are criticized were 
expressions of opinion, or the position of the 
faculty association, rather than intended to be 
statements of fact, as in Pickeri~.54 

In 1961 the Florida Supreme Court, in a decision 

that relied heavily on the rationale advanced in the Federal 

Hatch Act,55 held that reasonable rules in the interest of 

the public could restrict the political activities of public 

employees. In this case, the specific issue was a "· •• 

rule prohibiting university employees from seeking election 

to publi.c office • • • " which rule the court held was 

"· •• not an unconstitutional abridgement of academic 

freedom or denial of substantive due process." 56 

The .Hatch Act prohibits :F'edera:J.. Civil Service em-

ployees f:::-orn taking "· •• any active part in political 

managmnent or in political campaigns • • .n 57 and thus 

r.;~ _., Tibid., I P• 338 • 

55Joncs v. Board of Control, 131 So. 2d 713, (1961). 

56 l d "b"d A exan er, 1 1 ., p. 349. 
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attempts to protect federal employees fro.m partisan involve-

ment and possible aspersions on the inte£;rity and efficiency 

of federal employees. These goals have been urged to legit-

imate restrictions on the pa.rtisan activities. of teachers.58 

While the Hatch Act forbids any partisan involvement by 

federal employees, whether as a vocal supporter or as an 

actual candidate, most court decisions regarding teachers 

only proscribe actual candidacy by a public employee.59 

While the Utah Supreme Court acknowledged that Smith 

was maliciously punished for having sup];>orted a particular 

candidate in a state political election, nowhere did the 

majority opinion discuss any connection the Hatch Act may 

ha.ve had with the issues in Smi_th. The majority opinion 

in Smith did not refer to the 19G1 Florida Supreme Court 

decision in Jones. 

A minority opinion in Smith, concurring in part 

and dissenting in part, disagreed vociferously that Smith's 

First Amendment rights had been violated. This opinion 

declared that President Losee was "well mm.re" that Smi.th' s 

political support of a particula.r candidate would create 

a "backlash" that 

••• might well affect ••• requests for necessary 
fundinG from the Utah Legisla~.;ure on 1ehalf of 
])i.xie College. • • • I refuse to conclude that the 
evils of creating the 'chilling effects 1 in the 

58Ibid., p. 1070. 

591' . " oia., p. 1070. 
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areas of First and Fourteenth Amendments rights 
prohibits or restrains any of the cl·:)fendants--
appellants before us here to formulc.te good faith 
judgments relative to Srrd.th' s tenure and contract 
renewal sta-cus predicated upon his }.:novm methods and 
philosophy •••• Smith was loudly, actively and 
unreasonably anti-administration and disloyal to the 
requirements leading to the maintenance of a higher 
standard of morale ••• at Dixie College •••• He 
was in ~act a troublemakei~ on the campus (emphasis 
added). 0 0 

This judee's dissent seems to have cqmpletely misunderstood 

the role of a faculty senate (of which Smith was president 

of the executive committee) on & college campus and the 

holdings in Pickering and Tinker. The judge did not seem 

to understand a basic premise of the American political 

system--that free debate by all citizens is essential to 

the maintenance of a free political system. It is especially 

important that the intellectual elite of our country be free 

to debate public issues since they are often consulted for 

their views on concerns of importance to the public and are 

sometimes expected to take public stances on controversial 
. 61 issues. 

The majority opinion in Smith would seem to indi-

cate that public community college academic personnel should 

be accorded the same freed.ol.Il from restrictions on partisan 

political involvement that their colleagues at four-year 

60smith, 485 F. 2c 334, 348-50. 
61 ei Har. L. Rev. 1045, p. 1070. 
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institutions have and that other public employees have.62 

Classroom Activities ------
Although two significant cases involving clansroom 

activi ti.es primarily concerned elementary and secondary 

levels, the holdings affect college level activities also. 

·rn Meyer v. Nebraska63 the Supreme Court held that 

••• a criminal statute prohibiting the teaching 
of German in a parochial school denied the teacher 
liberty wj_thout due process of law •••• In Meyer 
the Court indicates that teaching is a protected 
liberty, not absolute, but one which may be restrained 
only through the proper and reasonable exercise of 
police power of the state. The Court acknowledged 
the State's power to prescribe the school curriculum, 
but held that the State's purposes were not sufficiently 
adequate to support the restriction upon the liberty 
of teacher and pupil (to teach and to learn German).64 

In 1968 the Supreme Court handed dovm an opinion in 

Eyper.§.2.!! v. Arkansas65 and held that an Arkansas statute 

making it unlawful to teach evolution in any state-supported 

school or university was clearly unconstitutional and 
It • • • contrary to the mandate of the First Amendment, and 

in violation of the Fourteenth Amendment to the Constitu-

tion. u 66 

62cf. Fort v. Civil Serv. Comm., 61 Cal. 2d 331, 
392 P. 2d 385, 38 Cal. Rptr. 625 (1964) (strikin8 down a 
prohibition on political activities of public employees). 

63Meyer v. Nebraska, 262 U.S. 390 (1923). 
64Alexander, ibid., pp. 350-51. 
65Epperson v. Arkansas, 393 U.S. 97 (1968). 
66 Ibid., p. 109. 
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In· both Meyer and. Eppel.?..E.£ the Court agreed that 

the state has a general right to set curriculum standards. 

It cannot, however, proscribe a private educational institu-

tion from teaching a specific foreign language (~yer). 

In Epperson, Justice Stewart commented on state restrictions 

on curricuJ.mn in public schools: 

The States are most assuredly free 'to choose their 
o"m curriculums for their ovm schools.' A State is 
entirely free, for example, to decide that the only 
foreign language to be taught in its public school 
shall be Spanish. But would a State be constitution-
ally free to punish a teacher for letting his students 
know that other languages are also spoken in the world? 
I think not. 

It is one thing for a State to determine that 
'the subject of higher mathematics, or astronomy, or 
biology' shall or shall not be included in its public 
school curriculum. It is quite another thing for a 
State to make it a criminal offense for a public school 
teacher so much as to mention the very existence of an 
entire system of respected human thought. That kind 
of criminal law, I th:i_nk, would clearly impinge upon 
the guarantees of free communication contained in the 
First Amendment} and made applicable to the States by 
the Fourteenth.o7 

In light of Meyer and Epperson it would seen that 

constitutional and statutory provisions that establish 

general curriculum starJ.dards for education ·would proba.:Jly 

be constitutional. What would be unconstitutional and 

therefore unacceptable would be st2.tutory or cons ti tuti.ona~ 

proscriptions on legitimate courses, such as German o:c 

biological evolution. This problem rarely occurs at the 

higher educ.ation. level, though~ becav.sc raost J)cople recognize 

,..,, 
I.) ri-. · d .. Jl • ' pp. 115-1G (Stewart, J., concurring opi.nion). 
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that college-age students pcsse~is greater experience, kno1·Il-

edge, and maturity to assess the "market-place of icieas 11 

which exists in hir;her education. Also, aco.demics at the 

hi8her education level accord one another a respect based 

on the assumption that each di.scj_pline and its academic 

followers should be the best judges of what the curriculum 

should cover in each course of the respective discipline. 

This ass'J..mption is not always honored at all insti-

tutions of higher education. "Immoral conduct" in the 

classroom was the charge levied in two California cases 

in the 1970's that dealt with junior co1lege professors. 

In Hensey the Court of Appeals held that the evidence that 

the teacher removed the school puolic address system loud-

speaker from the classroom and used vulgar language and 

made vulgar gestures during class constituted a substantial 

basis for the trial court's determination that charges of 

immoral conduct and evident unfitness for service were 

true and constituted adequate cause for dismissa1. 68 

While most of the alleged actions of Hensey were 

not in themselves 11 immora.1 11 or "evidence of the teacher's 

unfitness for service," the court chose to view theiil in the 

aggregate. In light of one incident the court considered 

i:mrnoral, and of several incidents the court considered to 

be proof of the teacher's unfitness for service, the court 

68Palo Ver<.ie v. Hensey, 83 Cal. Rptr. 570 (1970). 



upheld the· teacher's disrnissa}.. The teacher's actions in 

this case had no legitimate connection to the educational 

purposes of his classroom nor his subject area and were 

basically vulgar and improper. 

In the other case, the alleged immoral conduct and 

evident unfitness for service charges were directly linked 

to the educational goals of the teacher's classroom and of 

the English curriculum. 69 Professor Metzger used an al-

legedly obscene poem70 in a first-year junior college class 

in English in conjunction with the textbook entitled Con-

~mporary Horal Issues. The poem was specifically used 

with a unit on censorship, pornography, and obscenity. 

Before distributing the poem Professor Metzger determined 

that all of her students were 18 years of age or older and 

gave her students the option of a substitute lesson. " . . . 
neither the Board, the college administration, nor defendant's 

immediate superiors had adopted regulations • • • restricting 

the types of supplementary teaching matE'rials. 1171 After 

twice using the poem Metzger was instructed not to make 

further use of it, and she obeyed this directive, "· •• 

h B d ·1 d t d. . h 1172 At nevertheless, t e oar proceeue o ismiss er. 

her trial, fourteen professors bf English attested to the 

69riretzger, ibid., p. 453. 
7oibid., p. 453. 
71 .. Ioid., p. 453. 
72Ib;d., 4r:;4 ...L p. -'.) • 
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educational validity of the poem in Mct2cer's classroom 

curriculum. She also produccc1 evidence 

• • • showing that her -t:;c;aching record was otherwise 
unblem.ished; that she had received the highest })Ossible 
rating upon the quality of her teaching and ability to 
teach, arn~. that she rax1kecl first out of7so applicants 
on the English qualifying examinations. ) 

The court affirmed that Netzeer's conduct was neither im-

moral nor evidence of unfitness to serve, but cautioned, 

in light of Hensey, that 

• • • we emphasize that ou~ ruling should not be 
viewed as insulating permanent teachers from dis-
cipline on account of their classroom use of 
indecent or profane \·1orks or writings. • • • Such 
conduct may, under appropriate circumstances, 
constitute 'immoral conduct' justifying such 
cliscipline.74 

It would seem, then, in light of Hense_y and ~J;:;..~ 

that the uce of allec:;cclly indecent or profane worl:o in the 

classroom would be protected only when they related to the 

educational purposes and goals of the classroom curricu:Lum. 

As noted previously, though, ~pnerson should guarantee a basic 

freedom of scholarly choice in the classroom at the college 

level. 

Surnmarv 

The decisions of ~Jishian, Pickeriµ_g, }~nperson, 

and others should be clear indications that the Supreme 

Court has totally discarded th& old notion that state 

73r. _ 
_Old., p. 454. 

?4IbLl., . ,.., 
l-'. ~-:'6 • 
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employment -is a privilege dependent upon state employees 

surrer!.dering their rights to consti tution'.ll freedoms 

guaranteed to all citizens by the Constitution. First 

Amendment freedoms are particularly hallowed in this 

country and restrictions on the exercise of these freedoms 

on certain citizens because of their state employment 

status seem particularly objectionable to many members of 

the Supreme Co~rt. 

Pickerin,B: and Keyishian guarantee the state employee 

the freedom to publicly express his or her views as long as 

this expression does not ~?tantialll disrupt the activities 

of the state or its agencies. The opinion in Eppers<?E: 

clearly shows that the Supreme Court believes in the exercise 

of l!'irst Amend.rnent rights in the classroom and the scholar's 

right to explore freely and completely his or her subject 

in an educational situation. 

Although it has been only 55 years since the Schenck 

case was decided by the Supreme Court, First Amendment rights 

are now definitely established in the legal rubric of this 

nation. 



CHAFTER III 

TENURE AND DUE PROCESS 

Contrary to popular belief, tenure is not restricted 

to the teaching pro£ession. Indeed, .the first professionals 

to obtain legal tenure were United States judges in 1787. 

Not only were federal judges the first tenured professionals 

but they were given the most binding type of tenure--that 

is, lifetime tenure. Nearly every other extant tenure 

system accepts the principle of automatic retirement because 

of age, usually age sixty-five. 

It can be inf erred from the tenure granted federal 

judges that a basic goal of tenure is job security. The 

tenure system was devised to protect judges, and later 

teachers, from capricious and/or arbitrary dismissal prac-

tices of superiors. Both professions are often subjected, 

unfortunately, to political pressures, and there:;:'ore are 

c:usceptible to political "spoils" systems and the uncertn..:i..r;.-

ties attend.ant to sueh systems. Tenure helps to thwart 

such eviJs. 

Other workers have developed -:;enurc systems also. 

"Senio:ci·~y" in blue collaI· jobs may be thought of as a type 

of "tenure" since both systems usually ;::;ua:cantee jobs except 

49 
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for serious reductions i~ the labor force for valid economic 

setbac::.Cs or for "cause." 

A lower court decisj_on in Picke1':!:Efi explained the 

intent of tenure: 

While tenure provisions • • • protect teachers 
in their positions from polj_tical or 2.rbi trary 
.interference, they are not intended to preclude 
d.isrn.issal where the conduct is detrimental to 
the efficient operation and administr·ation of the 
schools •••• Its object is to improve a school 
• • • by assur:L ne teach.ers of experience and 
ability a continuous service based upon merit, 
and by protecting them against dismissal for 
reasons that are political, partisan or capricious 
(citations omitted). 1 

This security of employment permits the teacher to 

be freed from the worries of contract rene\-:al, allowing the 

teacher to concentrate on teaching and resea.rch. Tenure 

helps create an atmosphere for academic freedom by providing 

substantial le8al safeguards for the protection of academic 

freedom. This chapter explores how tenm-e and its cor..stant 

companj_on, 11 due process, 11 provide such legal safeguards -~o 

public junior/community college academic :personnel. 

Tenure 

According to two land1:iark Supr:ene Court decj_sions, 
2 both argued and c.ecided on the sarne day, teachers do not 

have a cons ti t\J.tional right to a syster.1 of tenure. Chief 
----------

1Pickering v. Board of :Cduco.ticn, 2-25 N.E. 2cl 1, 
6 (-1967). 

2Bonrd of Regents v. Roth, 408 U~~~ 564, (1972); 
Per:cy v. Si~1uurr:iann, 4-03 U.S. 59), ( 1972}:.. 
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J·ustice Burger carefully. clarified this point in a joint 

concurring opinion for Sindcrr:iann and Roth: 
. ~---- .... - ..... ·---

• • • the relationship between a state institution 
and one of its teachers is essentj_alJ.y a matter of 
state concern and state law. The Court holds today 
only that a state-employed teacher who has a right 
to re·-employment under state law, arising from 
either an express or implied contract, has, in turn, 
a right guaranteed by the Fourteenth .Amendment to 
some form of prior administrative or academic hearing 
on the cause for non-renewal of his contracte Thus, 
whether a particular teacher in a particular context 
has any right to such ad.mini strati ve hearing hi:i.1.ges 
on a question of state law. The Court's opinion 
makes this point very sharply: Property interests 
• • • are created and their dimensions are defined 
by exi.sting rules or understandings that stem from 
an independent source such as state law.3 

Thus, the tenure of state-employed teachers is 

essentially controlled by state statute. If a state has 

neither statutes relating to the contractual rights of 

teachers nor "· •• implied • • • (or) unwritten 'common 

law' n4 tenure formulas that exist in pra.ctice, then the 

state-employed teacher has no right to continued employment. 

However, if a contractual or an implied system of tenur8 

does exist, then a tenured teacher under either system has 

a right to continued employment and must be afforded. d.ue 

process on any dismissal action. Chief Justice Burger 

corrmented that 11 • • • the availability of the Fourteenth 

Amendment right to a prior administrative hearing (before 

3Roth and Sindermann, ibid., pp. 603·-04, (Burger, J., 
concurring opinion). 

4sindermann, ibid., p. 602. 



termination or dismiosal )_ tur::-is in ea.ch ca~;e on a questior, 

of state law. 115 The opinion. in ~ a.lso aclrnowledged that 

a state tenured teacher who is dismissed is always entitled 

to a written notice of the reasons for dismissal and a 

hearing, if requested. A non-tenured, state-employed 

teacher is not accorded the same protections if non-renewed, 

unless state statutes so specify. If the non-tenured 

teacher is dismissed before end of the contract period, it 

would see:rn that written notice and a due process hearing 

would be accorded the dismissed non-tenured teacher, if 

t - 6 requea ;;d. 

As the above quotations from Chief Justice Burger 

emphasized, the state-employed teacher in a state with 

neither contrc...c tual nor i.iuJ?li. ed tenure is still protected. 

from the dismissal that deprives the teacher of 

• • • interests encompassed by the Fourteenth 
Amendment's protection of liberty and property. 
·when protected interests are implicated, the 7 right to some kind of prior hearing is paramount. 

The Court in Roth explains that the terms 11 libarty 11 

and 11 proper·~y 1 ! are exceedinzly difficult to delineate but 

ITPJ.st be atterriptecl. Justice Ste~.,:art qy.ote<l fro;,: :in earl~_,:o:r 

holdi.l:;g of the Court which dcmo:nstratecl. it·s early concern 

with the concepts: 

5T") t" ' s. -~,O" n ana 1nderm8.nn, 
6Roth, ibid., p. 567. 
71· t"h {O .1, ibid., pp. 569-70. 
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While this Court has net attempted to define with 
exactness the liueJ:t:y ••• guaranteed (by the 
:B'ourteenth Amendment), the term ha . .:~ rccci ved much 
consideration and some of the incJyu'l_crt things have 
been definitely stated. ~.vi thout (~onbt, it denotes 
not merely freedom from bodily restraint but also 
the right of the individual to contract, to engage 
in any of the common occupations of life, to acquire 
useful lmowledge, to marr~r, establish a home and 
brine up children, to worship God according to the 
dictates of his O\'m conscience, and ;:-:;encrally 
to enjoy those privileges long recognized • • • as 
essential to the orderly pursuit of happiness by 
free mene8 

A state-employed, non-tenured. teacher \·1ho is non-

renewed is entitled to a due process hearing if the teacher 

can show that the non-renewal deprived. him of an interest 

in 1!liberty11 or that he has a "property" interest in con-

tinued employment despite the lack of tenure or a formal 

contract or show charges at;ainst him of stigma or disability 

foreclosing other employment. 9 As the Supreme Court ac-

knowledged, controversies will often be difficult to rule 

on because of' the nebulous definitions attached to '~liberty" 

and "property" but Justice Stewart noted that this difficulty 

arises from the Constitution itself: "In a Constitution 

for a free people, there can be no doubt that the meaning 

of 'liberty' m'..lst be broad indeed. 1110 

Controversies that involve charges of dishonesty, 

irr~orality, or d5.sability that place a stit;rna on the person 
------·----

8r.1.~:,.rcr, 0 ,,.. 2 U S -- t:...O • • 390, 399 (1923). 

9Roth, ibld., Po 571. 

iOibid., 408 U.S. p. 572. 



or f0reclose other employmr;:ct ere a dU_'ferl:nt matter. If 

such charges were involved, the Supreme Court acknowled[_;ed 

that notice and an opportunity -co be heard in a due process 

setting would be essentia1. 11 

A California case involvine junior college academic 

personnel predates by 31 years Justice Burger's concern 

regarding the importance of state stB;.tutes concerning 

tenure. In Brintle v. Board of Education of the City .21. 
Lons Beac~, the court took pains to emphasize that 11 ••• 

statutes enacted to establish tenure for state employees 

must be strictly construed.11 12 

If a tenured, state-employed teacher is dismissed 

or if a non-tenured, state-employed teacher is non-renewed 

and can justify demands for a due process hearing, the 

follo· ... 1ing steps are suggested by several sources: 

• • • ( 1) The faculty committee is to be gi.ven 
notice in writing of the proposed dismissal in 
sufficient time to ensure an opportunity to 
prepare for a hearing; (2) the teacher is to reply 
in vrri ting \'Ii thin a given time whether he v1ishes 
to have a hearing; (3) a hearing is given the 
.:faculty member during which he should have an 
01)portuni ty to testify and present evidence and 
vii tn2ssss and hear 2.nd question 2~dverse witnesses; 
(4) the results of the hearing are made (available) 

----------
11 Ibid., 408 U.S. pp. 573-74. 
12B . tl B d ,. J"d t. f th C. t rin __ e v. oar 01 ~ uca ion o_ e i y 

of Long Beach) 110 P. 2d 440, p. 443 (1941). 
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to the f1 ~culty member for possible appeal to the 
courts. :.> 

No court has suggested that a du0 process bearing 

for tenured or non-tenured teacbers be the eqnivalent of 

a legal trial. Rather, courts have e1nplrn.sized that a due 

process hearing should be predicated on fairness. As the 

Supreme Court acknowledged in the famous Hannah decision, 
11 • • • due :process is an elus.:i_ve concept. Its exact 

boundaries are undefinable, and its content varies accord-

ing to specific factual contexts. 111 4 \Ii t·h the increased 

awareness of constitutional rights that exists on college 

campuses today, administrative officers and boarcl members 

would be prudent to ensure that all tenure decisions f ollou 

the minimal due process suggestions enumerated ahoYe. 

The "Statement on Procedural Standards in the 

Renewal or Non-renewal of Faculty Appoint:i!ents" in the 

Sw1uner, 1971 AAUP Bulletin sets forth the general standa:r·U.s, 

criteria, and procedures which the American Association of 

University Professors (AAUP) maintains should be followed 

in tenure decisions. The AA.UP asserts that its recomrner...da-

tions accord fair treatment to everyone concerned in a 

decision. 
-----------

1 3Alc~xander, Collef~C 8..J'lc:l Uni vcrsi t:r JJaw, pp. 356-57. 
See 2lso 81 Harv. 1. Rev., oo. 1030-90; consult also Hostrop, 
ib5_d., and S}ochowcr, L1i.'ra;~ also the AAUJ.'rs 19/t.O St2.ter:10nt 
of I'rinc i ·ol cs on Acc:~de:-::.ic ?rcedor.1 an cl r2cnu:·e, (hereinaf-ccr 
r.e1~cr:i?ed to as 1 :ViO s-~;<.d~cncn-0); also 1s'?1 ;,_AU? "Statement on 
Procedural Stan·da:!-·c~s in- the ilencvml or lfo:-1-H.enev1al of :B'acul ty 
Appointi~ientc 11 in the AJ\UJl BuJlct_:f.._1} (SuLmer, 1971). 

1 11-- - 1 I · ·· G-· -· • .-. /J 'C • 4 '' ( 1 9 6 0) ha"'lna,1 v •. Jarcnej :; ·15 l ... ,~. ,,._ >,".- c: ~ ·· • 



56 

The AAUP recommends tho.t the precise terms and 

condi tio.ns of an insti tuticr1' s 2cademic tenure "track" 
It . . • be stated in writing and be in the possession of 

both institution and teacher before the appointment is 

constunrnated. 111 5 Thus, the teacher and. the institution 

both understand what is entailed in the process of the 

tenure "track," conseq"'.lently lessenint; conflict over any 

future tenure decisions. 

Some form of tenure exists in most states and on 

most cai~puses. The components of these tenure systems 

vary from state to state, from campus to campus, and 

frequently fro:ra department to department. The attairunent 

of tenure implies a certain level of scholarship and teach-

ing ability, but the measurement of these is exceedingly 

dif~icult. Thus, it has been impossible to establish 

mathematical standards that would determine at what point 

a person has attained enough stature in the area of sc~iolar-

ship and teaching ability to qualify for "tenure." 

Statut2s .;.nd regulations do exist, however, which 

establish t!1e fo.!:'oat by which tenure decisj_ons are made. 

Tbe AAUP recommends a certain set o:f procedures for evaluat-

in[; those teachers on the "tenr~re trac:k1: and many colleges 

and states have incorporated the reco~nendations into their 

------·~~~~-~-
1'' :.;AAUJ', 1940 .Statenc;nt. 
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own regulations. 

An interesting case involving tr::nu.re r ,.,,...,u; -.~f-'r1E,:-.-;--,., 
~\i ...L-..... i~ .... '.JJ.J)) 

Vi ttal v. Lone; Beach Unified ,§shoal l'j-,'_.;t_:r.::.:~-;:t, 1•12.L> decided. 

in California in 1970. 16 The junior college scLool district 

contended that state education statutes decreed that a 

teacher serve 75 percent of the days of the school year, 

and that Professor Vittal had not done so. The court 

found that Vittal had not served 75 percent of the day2_ 

but had served more than 75 percent of the hours of a full-

time professor at the junior college. In its opinion the 

court said 11 ••• the legislature cannot reasonably be 

expected to anticipate every conceivable problem of con-

struction that may arise when it enacts a statute.H 17 

The court further says that the statute was con-

templating the public school elementary and secondary 

teacher, and that the court must interpret statutes reason-

ably and fairly. College te2.chers are not subject to the 

same daily class schedules that elementary and secondary 

teachers a:ce, s.nd therefore 2re not nccecs<::..rily holding 

classes every day. But, if they hold 75 perce;:nt of the 

class hours that 2. ,junior college boe.rd ncknm·:ledces 

distinguishes 8. full-tiLrn poci tion from a part-time :siosltion, 

the teacher should be given fu11-time st2..tns. 

16vi ttal v. Long Be2.ch Un:i.fied. School Dist:r. ict, 
87 Cal. Rptr. 319 (1970). 

17r· ·a. 7.2-· Dl • , :p. .) ;>. 



Vittal was used as a controlling case in a 1975 

California case which involved a dispute bct\'rnen a junior 

college teacher and a junior collet;e boa~ccl and administra-

tion.18 The board maintained that the teacher did not 

have tenure, but if he did it 1·1as only part-time tenure. 

The court found that the schoo1 board was trying to circum-

vent the teacher's earned right to a.full-time tenured 

position by dividing a full-time position in his field into 

part-time positions. The board argued that budgetary demands 

forced them to offer part-time positions instead of one 

full-tine position. The court rejected this argument as 

invalid in this circumstance and chided the board for its 

unethical behavior in the controversy: 

It also appears to us that the college is, in 
effect, asking for judicial aid in circumventing 
teachers' rj_ghts &.,llaranteed by the tenure theory. 
Tenure is a dev-ice to secure a teacher's position. 
The college's suggested interpretation of section 
1341~8 (of the Education Code) would, in effect, 
turn the shield of tenure into a sword for use 
against the teachers while (other court cases) 
• • • recognize part-time tenure only for the 
benefit of teachers. This court will not apply 
the colle [;8' s peculiar 'part-tirr,e tenure 1 theory 
so as to pl~:y off tenured· teachers, who have 
alr~a~y t<:.:ugh·c in the1 §j_strict, against newly-
arr1v1ns ones • • • • 

Another California court maintained in 1974 that 

tenure in a junior or co:r:ununity college may be attained 

by teachi:!:l.g in other than regular day-time classes. The 

18Ferner v. Harris, 119 Cal. Rptr. 385 (1975). 
10 -'Ibid., p. 389. 
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court chastised the school board in this case for attempt-

ing to avoid tenure for its night inGtJ.>1.J.ctors by arbitrary 

d . . 1 t-• 20 ismissa prac~ices. The court acknowledged th2.t while· 

school administrators must be afforded \·1ide discretion and 

latitude in operating routine and daily affairs, this does 

not grant ~hem the right ~o use this necessary discretion 

as a shield for arbitrary dismissal practices. 21 

In a similar case the court ruled that junior college 

teachers who had. served two and a half years as day-time 

inntructors and one·-half year as night-time instructors 

were eligible for tenure. The court held that there was 

no requirement that the three consecutive teaching years 

necessary for tenure be served in the same classification 

(day-time or night-time). 22 

It seems evident from the cases discussed above 

that public junior/community college teachers need the safe-

guards of tenure as much as other levels of education to 

protect themselves from the arbitrary and sometimes il-

legal practices of administrations and boards. ·while 

dismissal practices were often tied to legitimate college 

concerns of niaintaining or reducing costs, the courts have 

20:saJ.en v. Peralta Junior CoJ.lege District, 
Cal. HiYtr. 589 ( -1 07 ~ '\ t ..I L. •• ) • 

21 Ibid. 
22curtis v. San I·!a-LE10 J'unior Collece District, 

1 0 3 Cal • l ~pt r • 3 3 0 ( 1 9 7 2 ) • 
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maintaj_ned that this canno·t; be done bJ denying teache:c3 

basi.c legal rights. The Jd1,U~! ;::<:dntainr~ that 11 • • • te:r-rnin-

ation of a continuous appointment lleeau3e of .financial 

exigency should be demonst:rably bona fide. 112 3 

Dismissal of Administr2.tive Personnel 

As mentioned previously, courts have distinguished, 

between academic administrative personnel and academic 

f'aculty by delineating a somewhat different relationship 

to academic freedom/First Amendment rights between the two 

groups. But like faculty, administrative personnel cannot 

be dismissed for the rational, good-faith exercise of their 

substantive constitutional rights. State-employed, academic 

administrative personnel cannot be dismissed before the end 

of their respective contracts without cause, and are en-

titled to a hearing if they request one. As the court in 

Hostrop stated, the 11eighing of the interests of the board 

ver-:::us those of the administrator must be attempted. The 

court concluded that 

••• the board's interest consists of maintaining 
efficiency throuch the p~ompt removal of its chief 
administrator ·,;hen it reasonably believes that it 
can no lonc;er \'!Ork effectively ~ .. li th and through that 
person. 3ut • • • it is q_uestionable whether 

23 A-.t\.UP, 1 S4-0 S-Ce:terne:;tt; sec also, Levitt v. Bo2.rd 
of 1.'rustecs of H8Gro.s:-::o.. s·cat2Co2.lec;cs, 376 1!,. Supp. 945 
(1974); Jo~nson v. Board of R~~cnts of University of Wisconsin 
System, ':)77 I·'. Supp. 227 (197L); ;\Jn. Assn. of Univ. Prof., 
Bloomficl~ Collecc Charter~. J~loorn~ield Collece, 322 A. 2d 
c.146, ( 197 4.); Due or bier. v. l~o2.L":i o:C' f~il::'vrs. of Louisiana 
Qt~tc Un1'v ~ 0 6 ~ ~ur- 20? f 1~·,~A) u <.J.. w • , ,..,. u J 0 0 l' 11. -- .._ \. ..) • 



efficiency is a compc1l.i.;·if; interc,; 1. • co that this 
consideration should ,,;or 1: -..:.o den-··1 ·:l J·,;_,;arinrr for one ._, CJ 

college p:resident when c:o--.xcts h2..VC rcj ected it as a 
rc:.i.tionale fo:r denyine :uc:~::i.·i:'lGS t0 -~11cJ_;rn.nds of other 
employees (citations 0nittc,:::.). IJ:c·. Eon-crop's interests 
lj_e in protectj_ng hio First Amendr1ent ::'ic;hts and future 
employment prospects, u.n:l in avoi(ling U.i0r.1issal when 
it is not justified by the facts. We fin~ that the 
resolution of these inte:eests requires that plo.intiff 
be given a noti_ce of tLc cll~rges ag~~i11st him, notice 
of the evidence upon which the charges will be based, 
a hearing before a tribunal possessinG apparent 
impartiality, and a chance to present ·witnesses and 
confront adverse evidence at the hearing.24 

A 1971 New York case, PO\·.,rell v. ]oard of Higher 

~cation, 2 5 involved the dismissal of a junior college 

president, as in Hostrop, but is distinguished upon the 

grounds that Hostrop was dismissed before the end of his 

contract, whereas Powell was apparently employed "at will" 

by the board, did not have tenure as president, and 

• • • consequently the Board of Higher Education had the ll 

power to remove him without preferring charges and holding 
26 a hearinc." No charges were levied by the 'board against 

Powell, so there was apparently no 11 ••• sti[)Da o:r dis-

ability foreclosing other employment. 11 Also, no alleg2..tions 

were made by Povrel1, in the court record., that he was dis-

missed for 2xe.rcisi.~1g his constitutional rigJ.1ts, TJ:rn.s, he 

was c:r..titled to :ao due process hearing lli'l.der state or 

f erleJ:.'e.l lav1. ________ ...... __. 

24Hostrop, 471 F. 2d p. 495. 
25Powell v. Board of Higher E~ucati.on, 327 N.Y. 

s. 2d 292 (1971). 
2G -· . , IbJ..Q., p. 294. 
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An· unusual case wafJ decided in January of 1975 by 

the Supreme Court of Washir1;_: ton. The :p1o.intiffs were all 

teachers and depRrtment cha.inrisn at a loc8J. comr.mnity 

college. 27 In 1973 the administration informed each 

plaintiff that the chairmanships had been abolished in an 

administrative reorganization. After exhausting administra-

tive channels, the plaintiffs filed ~uit, charging that 

their chairmanships were tenured faculty ap1)ointments, 

subject to non-renewal only through procedures established 

by statute and regulation, ai1d that these procedures were 

not followed. The \·lashington court ruled that state la1·1 

did not establish department heads as tenured positions 

and quoted an AAUP statement ajopted in 1966 to support 

their decision: 

The chairman or head of a department who serves as 
the chief representative of his department ,,.,j_thin 
an institution, should be selected either by de~;art­
mental election or by appointment followint ca~rru:­
tation ,_.,i th the members of the depart1!'..ent and of" 
related departffients; appointments should normally 
be in conformity w·i th department members' judgment. 
The chairman or denartment head should not have 
tenure in hi.s office; his tenure as a faculty 

•')" member is a matter of separate right.~b 

The preceding case a::d quotatior..s seem to indicate 

that both the courts and the teaching prciession itself 

would agree that administr~tive positions in themselves 

27narnes 
Di.strict -Ho. 20, 

28Tb'd 
..... l. • ' 

v. ';!ashinGto~ 3·l:2:t~ Cor:r:n<.ni-Cy College 
529 P. 2d 1102 (1975). 

p. 1104. 



should not be tenured. Adr:;inistratoro in many institutior.is 

do have tenure but the AAUl) ~:.rou1d prefer it flo\·1 .from 

membership on the faculty, r.o-t from the office itself. 

It also seems evident that an aoministrator's employment 

rights as an c:•.dministrator <1epond upon the specific contract, 

a..'11.d if employed in the administrative post at the will of 

the board, nay be dismissed, as in Powell, at any time, 

absent any violations of the administrator's constitutional 

rights. 

Dismissal of Tenured Faculty 

The most important cases to date in the dismissal 

of tenured faculty are the previously mentioned cases, 

R.~JZ.£'l v. §_in_d..e:.:;-n~l]; and J?.o..a:rd '2.f R_ege~!.:i v. ~h, both 
29 decided in 1972. In 1956 Slochm·rer v. ~rd_ of Education 

held that a tenured teacher could not be surmnarily dismissed 

wi thou.t notice of the reasons and a hearing. Sindermc.:nn 

extended the concept of tenure from those who have exulicit 

tenure positions to those who have 11 implicit" tenure 

positions: 

A ~;eachsr, ••• who has held his position for 
a number or years, might be able to sho\•/ from 
thG ch:-cu~.1;;to.mccs of the service--cmd fron other 
rclev2.nt fo.cts--that hs hac a legi tiDate cl.:i.im oi' 
cnti t1e1::c11t to job tem..1.re. • • • rrhere may be an 
ur1\':ri t"'cen 1 common Jaw' in c::i. particular university 
tho.t cc·:•_,-:~aj_n employees she .. 11 have the equivalent 
of tcnm:-e. This i~3 p2.:ctic:ularly lil~2ly in a collcee 

29s1ocho1.\'f'I' v. Board of Education, 350 U.S. 551, 
(1956). 



or university ••• that has no c:zulicit tenure 
system even for senior members of ltc faculty, 
but that noncthelco~ may have created nu.ch a 
system in practice.)0 

.A.lthout;h no explicit tenure system existed, 

Sindermo.nn proved the existei1ce of an implicit sy~:;tem 

of tenure at his college 2.ncl therefore his 11 expectancy 11 

of reemployment. Because of this proof he was entitled 

to a 11 ••• hearing at his request, where he could be 

informed of the grounds for his non-retention and challenge 

their sufficiency. 11 31 

The Supreme Court in Sindermann strongly reiterated 

the principle that the government at any level (federal, 

state or local) 11 • • • may not deny a benefit to a person 

on a basis that infringes his constitutionally protected 

interests--especially his interest in freedom of speech. i;3 2 

And the teacher's status as non-tenured or tenured is 

immaterial to this denial. The court emphasized the point: 

Indeed, twice before, this court has specifically 
held that the non-r~newal of a non-tenured public 
school teacher's one-year contract rr,e::.y not oe 
predicated on his exercise of First and Fourteenth 
.Amendment righ-~s. Shel ton v. Tuc2-::er, .supra; 
Fey)-shia.g v. Board O:i:1GF81};t_§., su::_JrO.. We reaffirm 
thcse--n:0ldincs 11cre. x; 

30C' . d oin errnann, 408 U.S~ p. 602. 

j 1Tbid 
~ . ' p. 603. 

)?Ib. 1 - - l( • , p. 597. 
y;: ..)Ibid., D· 598. 
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Sindermann alleged_· th:i.t his non-rete;ntion was due 

tc testimony bcf ore state legisl& ti ve eorn.rni ttees and other 

public statements critical of the Regents' fOlicies. The 

Supreme Court agreed that his allegations presented a 
11 ••• bona fide constitutional claim ••• 11 to the Court. 

It added: 

•.• this Court has held that a teacher's public 
criticism of his superiors on matters of public 
concern may be constitution2-1ly protected and may, 
therefore, be an impermissible basis for termination 
of his_ employment. Pickering v. Board o.f Education, 
supra.34 -

In a Texas case, Zirn .. rnerer v. Spencer, 35 the court 

f ouad that the 

••• College Board of Regents had deprived her 
of procedural due process by refusing to renew her 
contract without sufficient notice of~9barges against 
her and wi~i;nou.t a sufi'ic.ie1i-c hearing.:..-·_) 

The board insisted that a readinc; of SindermalEl would re-

quire a reversal, not affirmation, of the above finding. 

Tbe court in Zimme~ rejected the board's contention, 

stating that the board rr~isconcei ved Sinclermann. 

In ~-r;FY.. ( v. S~.ndermann) the Supreme Cou.rt held that 
a mereJ..y subjec-i1 ve expectancy of reemployment by 
a non-tenured teacher was not such an interest that 
the threatened loss cf it w&s protected by the due 
pr·ocess c:lausc of the Fourteenth .'i:rnendrnent. It is 
at least arguable whether the prior 1 expectancy 
of eMployment 1 cases were ever wholly subjective. 
Certainly 1'l2.:DY o:C them embraced ob;j ecti ve facts 

--...--------~-

34Ibid., p. 598. 
'7.t'.; 

.:.>:JZiI:L-rnerer v. Spencer, 485 F". 2d 176 ( 1973). 

36~-b • d ·1 nr7 J. l • , p. ! t. 
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conccrninc; prior actions 2.nd usat;ef3. PcEfX does 
r..ot reject but rather req_ui:cco anc:~J~~' 25-·~~-- o · such 
objective facts, discartlinc only the filCrc subjective 
expectancy of the teacher as the pre~icate for 
procedural clue process. The Supr<::rnc Court 2·ecoc;nized 
that the absence of an e:qJlici t written ccntractual 
provision did not always for2clcise the possibility 
that the teacher had the necessary 'property' 
interest in reemployment, arising from the employer's 
word.s and actions whose meaning would be found in 
the usage of the past.37 

Acceptable reasons for the dismissal of tenured 

faculty include professional incompetence, moral turpitude, 

or gross neglect of professional responsibilities.38 Pro-

fessional incompetence is the most difficult to prove. But 

or1ce agreed upon by a legitimate university com.mi ttee through 

proper due process procedures, it is the charge v:i th which 

courts are most reluctant to interfere.39 

Horal turpitude is another matter. In case::: of moral 

t112'..'pitude that are placed on court dockets, judges do not 

seem to be reluctant to make decisions independent of school 

boards' recommendations. In MetzCTer, supra, the court dis-

agreed with the school board's r-u.ling that Professor Hetzger 

had been guilty of i:rmnoral conduct. 2:11 a 1971 California 

case the court emphatically aereed that the ju~ior colleee 

teacher \·ms gui1 ty of moral turpitude for being found in a 

parked car in a s·~atc of undress vd th one of his studentf;, 

:571··, . d Cl • , p. 177. 
Y' 0 Si:ndermann" 408 U.S. p. 600. 

39Bow~1..ng z. Board of Trustees, 521 P. 2d 220 (1974). 
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also in a sta.te of undress, 1.:} a po1icl:man. The teacher 

also attacked the policeme,~.n) 2rnl thcH ::1:~-tf::if·!}t8d to escR3_)e 

by car at a high rate of 011ecd. 40 Another California CC·l<rt 

in 1967 held that cohabitation by a junior college professor 

with one of his students was valj.d eround for his dismissal 

for immoral conduct.41 

Depending upon state law, tenured teachers may also 

be protected when consolidation of two school districts 

occurs. In two separate California cases, the courts were 

of the opinion that under California law tenured teachers 

could not lose their tenure status upon school district 

consolidation. 42 

,Tunior/communi ty colleges have many off-campus 

progra1as. A 195J California c&se adcl:i:8oscd itself to the 

problem of the tenure of faculty who teach principally in 

these off-campus programs. The court maintained that 

teaching in an off-campus or on-campus program made no 

difference in the attainment of tenure as lone as the 

program ':Jas considered a valid part of the junior collec;e 

progra:o. 43 

------·----·----
~-OBoard. of Compton Junior College District Y. 

Stubblefield, 94 Cal. Rptr. 318 (1971). 

41Board of ~crustees v. Hartman, 55 Cal. Rptr. 141~ 
(19G7). 

42Flewelling v. Board of Trustees, 2 Cal. Rptr. 891 
(1960); Kast v. Board of Trustees, 34 Cal. Rptr. 710 (1963). 

'i3Bese:-imn v. Rer.1y, 325 ? .. 2d 578 (1958). 
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3i.ndcr.mann has significantly strencthen2d the 

tenured teachers even more exr)li ci t1y. It is a clear state-

ment to college boards and acbiinistrators that tenure, once 

attaj.n~d through either an implicit or explicit system, is 

constitutionally p~otected. If a school decides to dismiss 

or non-renew a tenured pro:f2ssor, Sinder-r:L:J.nn exr;_ licitly 
--~·-~ L 

holds that such 2. step is subject to due :process procedures. 

Procedu:::'al J)1Jfj Procef~s Jor lJ"on-Tcnured Faculty __ .. _ .. ____ . __ .... _, __ ...__ _________ .____ __.,,.-... 

stat eel th~t 11 • • • in the absence~ oi tsnurc a te:i~ber 1 s 

err.ployment rJgbts are limi tea. to the conditions e.mbodied 

-in ">1""' n.,.,-·-~ '"'t ·-·h +i,..p • _,__._l.. i-· 11 1!44 -~- ___ J_._, c ... .,.G.i.av Wl G. VlLv J_ns L;J_ L,U ~io ...• ~~n J.ight oi· Hoth 

and S.in·:lernio.:'.'ln this state1'1ent needs clarifi0ation. A ;r,oJ:e 

precise statement today woul~ 

absence of state statutes i~plic~tly or ~xplicitly providin& 

i.enurEo, o::L' uni vcrsi ty prE.:.ct1c::e iF::plj_ci tly or explicitly 

to t!H; coLditions embooj_cd in the tc2.clv;::c' s conJ:.r<:.ct \·Jith 

the instituticn. 11 '
1-5 

________ ... __ _ 
Ll.4 - 1 . - - . . . -· ., .. ") 'ALcxr•.,..a'"r Cr lr.,r·r· -:- 1·1a tJ11 ·1 ·r·,-,-·c·Ji"' ··::.1.• ""'· '>·-\ 

- '-A. ... - t.. ' ..:..:-.--~~-<-;;. ... :__~_:.. .. ..:..,--.=_~_t:;.;:: .. ::~_: .... ..:..J_ ..• .:~~ . .:..' ~- '° . u - • 



First Ame:1dment rights ( free .speech or his Fourteenth 

Amendment rights of dut:~ p;:·,):.:css had bc('n v:i.olated, did not 

der•rive him of any liberty o:?:' :r)roperty interest protected 

by the Fourteenth Amendment. His contract clearly stated 

that he would be hired for one year only and nowhere in 

state statute or university policy was created any expect-: 

ancy of further employmen-c beyond the one-year contract. 

In Sindermann the Court found a definite 11 expectancy 11 of 

reemployment in the Faculty Manual (which is usually spec-

ified reading in teacher contracts). The Court held that 

Sindermann's Fourteenth Amendment protection of a property 

interest was therefore violated by the lack of procedural 

due process regarding the non-renevml of his contract. 

The Court held that Sindermann's procedural due process 

rights guaranteed a hearing for him because of his Four-

teenth Amendment property interest in his employment as 

a pro:f essor in the Texas junior college system. 

The majority opinions in B-.2.!h and Sinderrr:.ci .. nn e1n-

phasized that lacking implici.t or explicit tenure, a -(;eacher 

has no right to continued E:mployment, per se, as a teacher 

in 2. state ins ti tu ti on. Tenure is i:mmaterial, however~ to 

the exercisa of the substantive rights of the Constitution 

by the tea.cher and to the protection of the procedural 

r:Le;hts of the teacher in the Constitution. The burden is 

1ipon the te.-:cher to prove deprivation of procedural and/or 

violations of substc:::.ntive ric;hts, if the teacher alleges 
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that non-renewal was based on tho excr~ise of constitution-

ally protected rights. 

In Bradford v. T~!]J;.....Q2uni~.:t:-~un:i_2.,!:'_Co:i.lec;.£_ D-i§.:: 

trict46 the Court held that a non-tenured teacher's non-

renewal was based on professional reasons and not upon her 

exercise of free speech, and that since the reason was 

communicated to her privately and not placed in her personnel 

file, no "stigma," professionally or personally, had been 

- attached to her. 

In Wellne_E v. Ninnesota State Junior c.oll_~~ Board, 47 

serious charges of racism against a non-tenured teacher had 

been placed in his personnel file and had been the basis 

for h:Ls non-renev1al. The court found these cha:r·ges to -be 

unsubsta...~tiated and that 

• • • the presence of racist charges against Wellner 
was the :principal cause of his non-reappointment and 
this deprj_ved \'Jellner of an interest in liberty 1;;hie;l1 
entitled him to a prior hearinc, despite his non-
tenured status.48 

Although the Court of Appeals a[;reed with the trial court's 

reasoning that a hearing in Wellncr's case 11 ••• could. not 

now aclequately reflect the actual circumstances su:rround~rig 

the making of the racist charBes, • • • ,.4-9 it hold that 

'~ 6Bradford v. '.L1arrant County Junior College District, 
49~~ J?. 2d 133 (1974). 

47Wellner v. Minnesota State Junior College Board, 
487 F. 2d 153 (1973). 

156. 
49r ·a __ i)l • ' p. 156. 
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••• nevertheless, we ar~ caverned by Roth and 
.Sindermann which dictate th2t upon the recruis.ite 
showinG of deprivation of an intcr~st in liberty 
the appropriate remedy is a hearin8 ordsrcd by the 
trial court. Tho.t is, in ~ruch a c::r.;e due process 
requires that c:::. pc.rty be r;i ven notice of tbe charges 
agairst him and a reasonal.ile chance to be heard. The 
Supreme Court in J."toth, su·pra~ /i-08 U.S. at 573, n. 12, 
92 S. Ct. at 2707, n. 12, observed: 'Tbe purpose of 
:::uch notice and hearing is to provicle the person an 
opportunity to clear his name. Once a person has 
cleared his name at a hearing, his employer, of 
course may remain f:ree to deny him future employment 
for other reasons.''O 

In EE.§.~ v. Ota51 the court found that charges 

of dishonesty aired publicly by the president of the college 

system against a non-tenured junior college professor 

attached a "badge of infamy" to Francis, and that this, in 

combination with his expectation of future eE1ployment by 

the commun.i ty college system, deprived I<'r&n.cis of his 

Fourteenth .Amendment rights. District Court Judge King 

ordered that :B'rancis be reinstated to his :former position 

and that "· •• he should be evaluated for tenure in accord-

ance with criteria and procedures establisbe·d for this 
52 purpose at the college." 

Judgs King reprimanded tt.e college for its ". 

Byr.;antine personnel pre.ctices • • • 11 regardi.ng · ten:i:~·c z-,.nfl 

its ha-ndlinc; of the l~rancis cane. The clcf e.:adants had main-

tained. the tenure was denied because of 11 reai:wnab1e dou::rt;P 
___......,___ .. _. __ _ 

501 .. .:i Olet.., pp. 156-57. 

51Francis v. Ota, 356 F. Supp. 1029 (1973). 

52Ibid., p. 1034. 
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of Francis•· qualifications. The judcc f o-..1,1d this 11 rc~J.c-:on·-

able doubt 11 w2s "based on 

• • • tlle absence of any ri1aterial :i_n }'y·ancis' 
personnel file at the colJege: upon wilich to base 
an evaluation for tenu:r·e •••• It seer.rs reascinably 
clear that this abseri.ce of evo.lua ti ·vc nateriaJ. vould. 
have presented no r;criouc obu-cr.:.cle ho.CJ ti1e dccisioi1-
".fo deny tenure not al::::-c2:dJ'7)ecn rnc:~c.'..e-:-· In any event, 
it vms ti1c responsi bil:Lty of the college, and not of 
the individual faculty mcmber~_to secure the necessary 
evaluations (emphasis added).~J 

In Smith v. Losee, supra, the court found that Smith 

had been dismissed and denied tenure for the "· •• relative-

ly harmless exercise of his constitutional rights." Smith 

brought a daTiage suit under the 1871 Civil Rights Act so 

the court did not order a due process hearing, nor his re-

instatement, but instead a\'larded him daE1ages. 

Courts r;enerally are reluctant to question the pro-

f essio:n.al opinion of a school board that a teacher is un-

suited professionally and personally to serve as a teacher 

at a certain educational level. In the mid-1960's a junior 

college board had ruled that a professor was professionally 

and personally unsuited to teaching and counseJ.J.j_at:; at th::: 

junior college leve1. 54 A 1966 California court decision 

ruled acainst the non-tenure cl junior colle[~e professor's 

challe~ges to his dismissal. However, the court, in Raney, 

did indicate its disapproval of the board's decision: 

-----·~---

p. 1032. 

54u1_._,._,n"'y v •. ,.'nard of r11 r1 1 c<teeC" .18 C·::.J. Rptr ~'5" A. v .LJ- .L ..-1.>~ ._,, , C'-- o .\. o / / 

(-1966). 
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If thi~J Co1.:i.:r.·t were at li bc:cty to ::-:u::1c1:vise the 
j1.ldgr:c11t of the! EJernbcrs o.C ·Lhe scJ·,co1 1Joard and 
to reverse their dccisio~ ~s to the rc~cntion of 
appellc...::1t on the bu.sis cJ 1·t~ ~; abiJ.:Lt:y ;·_·td r.icri ts 
c:u:> a teacher, vie wi;::rht \·re:Ll :reach Gil. ry;rn0site 
conclusion •••• Tfe record evidenccs.~ualities 
of the netitioner wl1ich are desirable i~ the 
p:cofcsslon.~5 

The dismissal of tenured teachers because of a 

J:eduction in programs and/er funds has bei:n li ti.gated a~d 

as oi no\\' the courts say that leGi timate program reductions 

may result in the dismissal of tenured faculty. 56 Two 1974 

cases involving non-tenured junior college professors both 

held in f8,vor of the richt of a collet;e to non-·renew a non-
i:: '7 tenu:t'ed professor because of a program reduction._,, The 

court err!phasized in Krausen, though, that tenured teachers 

would autorratically be entitled to a due process hearing if 

dismissed because of a program reduction. 

In Collins the judee rejected the professor's 

allegations that his non-renewal for no other reason than 

a.s e res11.l ~ of the program reduction was a "stigma11 on his 

professional reputation. 

In fact, by defini ti cm, a. rE:ductio:n in force 
means that someone vrJ1.0 other'.·!ise vrould likely 
be invited ~o sts.y must be relievecl. l~L1ployint; 
c:.t-1.m:Lt·~:ecly ;.~eEeral cri te:ria OT GlLidelL1es is 
thus con:::'.'i:r:cd to d.eterrnininG who among qualified 

r-5 ) I"u'-,1' cl Y) C) t:) r7 ., ~· ~- . 
561'"1f' f' 2-· v • n • . ). 

57IC.cauDen v. Sola.no County ~Tunior Coll. :Dist., 114 
C2.1.l(r1tr. 21G (1974); Collins v. Wolfcon, li-98 J1'. 2cl 1;00 
(1974). 



instructors is more or le8a expendable, rather 
than decidinr; 1·1ho on the faculty J1;-;.:3 so mis-
behaved as to warrant disr:iissal for cs.use. Thei ... e 
is simply no 'stigma' o:r. 'badge of i~~J.i'm:;y 1 as-
sociated with this sor~; of i10n-rcJ.t0\·.':::ll. 5d 

If a non-tenured prof es2or is dismisseu before 

termination of a contract, the professor sbould be able to 

request a due process hearin£' under a system's grievance 

·procedure. If one does not exist, or if the professor has 

exhausted all of its administrative possib:i.lities, the 

professor is entitled to bring suit at law for breach of' 

contract. 59 

In at least one case, the court upheld a school 

board's non-renewal of a professor for his alleged violation 

of the contract (not reporting all of his sick days). 60 In 

other inst::.-·_nces the courts have strictly held to the date 

of notification of non-renewal, either specified in the 

contract61 or in the faculty handbook or calendar. 62 In 

Rru1ey the court chided the board for attempting to circ~m­

vent the procedural safeguards o~ the tenure policy that 

58collins, ibid., p. 1103. 

59Barden v. Junio:c Coll. Dist., 271 N.E. 2d 680 (1971); 
also ,Jackson v. :Board of T:rus·cces, 317 N .3. 2d. 318 ( 197 4); 
also Katz v. Board o:f '.:Crustees, 310 A. 2d 490 (1973). 

60curbelo v. Board of ~rustees, 196 N.W. 2d 843 
(1972). 

61 naney v. Des Hoines, 21G N.W. 2d 345 (1974); see 
aJ.so Stev;art v. Sai:_ Ha-ceo Junior College Distr1ct, 112 Cal. 
Rptr. 27'<2 ( 197 Ii-); also Barrett v. :e~astcrn IO\-m C0Iffi1rnni ty 
Colle~c District, 221 N.W. 2tl 781 (1974). 

6 2 ..,, . c J J . c . ' 1 ~ .,... 4 0 6 ',') 2 -1 6 7 " ( 1 Q 7 2 ) • _r_ J_na .o ____ cce v. 0li1C a_.__,_, _;) t. _u_ ~:; • _, , 
also Alberti v. County oi' BJ:"ie, )60 N.Y. S. 2d ::J4-3 (1974). 
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It seems clear, then~ froi-:1 E_q.:.~~ c:md Si.nderm~, 

that absent any showing o:r tiw de_privatj_o:n and/or violation 

of constitutional rights, non-tenured, state:""ernployed teachers 

must rely on the wordin[S of their contrCJ..c~_;s o.nd of state l~w 

in regard to the renewal or non-renewal of their employ-

.._ t t I.L. . + f .L' b . ~ f . men.v con- rac ·s. v is apparenu · rom .. ne r1e1s o ~~ 

curiae filed in Roth that the National J~ducation Associ-

a ti on (NEA), the American Association. of U:0.i versi ty Professors 

(A..l\.ul)), anc1. the American :b'ederation of Teachers (AFT) are 

unhappy with the decision in Rot]];, since they concurred in 

urging 2..ffi.rr.10.tion of a lower court decj_sion granting Hoth 

a due process hearing. P:i: ofessor \•li1liam Ve .. n Alystync, '::ho 

was President of the American Association of University 

Professorr~ at the tir:w, in nn e.ppearance at Yanderbil t 

University in the spring of 1975 deplore~ the Roth decision 

becau0e it goes directly azainst o.n A.A.UP rccomr.1e:ridation 

th2t no~-tenu:cec1 teachers be si vcn notice of non-rene-~·1aJ. 

with a stutcnent of reasons. The Supreme Court in Roth 

exnlicitlv stated tll[-1t non-tenu:ce::'.. tc~;.cherrJ c.re not entitled - .r 

63 to a sto:•.temen1~ of reasons for t:hci:r non-rt;nsvial. Until 

the te::::.cllir!s professicn can j':.:wtify on le:~;o.1 r;rouncJ.s the 

need for a statement Df rericons 8.nd duo p:coccs3 hea:cincs 
---.·----.--~-.. ------

6") . . , . , 
· l lot 11 • , i n la. • , A 08 U • S • p • 5 G 9 • 
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for rion-tennred professors wL.o ru:·o non··J:·(;nc\·;~d, the judg-

ment in Roth must stand. 

Al though the Roth dec5.s:Lon is v.Lcwcd as a setback 

by the teaching profession in their espousal of academic 

personnel employment rights, the Slochouer, 22..cl~~' and 

Sindcrmann decisions are definite statements by the Supreme 

Court that state-employed acadenic personnel do have employ-

ment rights and that these rights of freed.or;:: to exercise 

constitutional values without fear of emplo;;/1H:nt-related 

retribution are available to all state-er:iployed academic 

personnel, regardless of tenure status. These decisions 

fu:cther prctect the tenured employee by maintaining that 

he cannot be deprived of his :position withou:~~ clue process 

of la1·r. :Perhaps the Supreme Court \vill one day accerrb the 

reasoning of Justice Harshall, and of Jl..,:stice DouG1as ( \vhc 

i·etired in 1975), that this protection should be extcnd0d 

to non-tenured employees a.s 1,rnll. 



CHAPTER IV 

CONSTITUTIONAI, RIGHTS OF STUDENTS 

Introduction 

If one has read a history of.higher education in the 

United States, it is apparent that discontent, turmoil, and 

riots are net new to the American campus :>cene. Discontent 

seethed on many campuses in the nineteenth century when the 

irritants were on-campus problems, such as deplorable livine 

conditions and outdated acad.em.ic practices reJ.ying on mem-

orization instead of understanding. 1 These situations had 

improved by the twentieth century, and the first haJf of 

this century found college campuses relatively tranquil. 

Discontent, turmoil, and riots once again erupted 

on college campuses 2.cross the United States in the 1960 1 s. 

In contrast to the college turmoil of the 19th century, the 

irritants this time were off-camp·v.s issues, specifically the 

Y'i.etnan \·lar and civil rights. ~h•~sc issues emerged a!ld 

escalated into campus controve:r.·sies most college admin.is-

trators were iJ.1-prepar-eO. to hand1e. Complex legal iss'l,les 

began to confront college aGministrators across the country 
... .., ______ .. __ 

Tf 
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as a result of student act:l.v.i :L.y .:md c.ow·:•_~:r·,1 over these off-
· t t• 2 campus si ua ions. 

Administrators were faced with the need to det:e~.:-m:Lne 

the individual rights of campu.s community memhers in juxta-

position to the interests of the univer::;ity community as a 

whole. At the same time, college community members had 

become sophisticated in the area of civil rights and civil 

liberties. Because of this sophistication, campus adminis-

trators were forced to eYaluate campus controversies in 

light of such traditionally constitutional terms as freedom 

of speech, due process of law, and equal protection. 

Constitutional rights and issues confronted academic 

com.muni ties throughout the 1960' s. The complexities ari.s-

ing from these controversies demanded legal, coherent 

determinations. Increasingly, college administrations, 

faculty, and students went to court to settle their· dif'f er-

ences. Courts traditionally had been relucant t:c interfere 

in controversies arisine in educational circles. However, 

si:n.ce the 1920's the Supreme Court had gradualJ.y cxpanC:.crl 

the scope of constitutional protections, and thj.s expansion 

encouraged. the 1eg2.l community to adjudicate educationc..l 

controversies in a constitutional context. As mentioned 

j_n chapter 2, the lack of legal precedent for cases con-

cerned \'li th educa t.i.on hampered the development of a __________ _.... __ .,.__ __ _ 
2see, for cxaJnple, SoGlin v. Kaufman, 418 F. 2d 

1G3 (196?.); Brooks v. Auburn Univcrs.ity, 412 l!'. 2d 117·1 
(1969). 
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unifted Je_gal theory. This difficulty via:_:_; overcome by 

extensive use of established ccff1::-;ti tutlonaJ. principles, 

e.g., freedom of speech, due process, equal protection, in 

<'.djudicating campus contI·oversies. 

The legitimacy of constitutional rir,hts on college 

campuses was fir::r.ly and definitively established by the 

Supreme Court in 1969 in Tinker v. Des Moip.:..~· 3 This 

decision 2Jl11ounced that 11 • • • {Ji] either students [n] or 

teachers she& their constitutional rights • • • at the 

schoolhouse gate. n 4 Students and adminj_strators found that 

the First, Fourth, Fifth, and Fourteenth Amendments did 

apply to college campuses. Students were entitled, for 

example, to due process in college disciplinary hearin.gs 

and to fl:·e0C:.cm of cxpressic:r: both on and off campus. 

Courts were still reluctant to interfere in a 

college ts regnlation of' student academic standards unless 
i:: 

the university action was undeniably arbitrary or capricious.:> 

Thus far courts have found no constitutional right for a 

student to remain in college regardless of academic per-

formance. 6 

As a result of this legal activity, courts h8.ve 

increased their interest in and 2_uthori ty over a coJ.:Lege 's _____ .__, __ _ 
3n · · J.J_rnccr, ibid. 

4Tinkcr, ibid., p. 506. 

6I ... D.Hl. ~ 
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regulation of student activj_ty outside of academics. Thus~ 

si.x theor:Les of the studer:t-collcee relc::..tiouship have lieEm 

lege.lly discredi tcd in this surge of judicial intervention. 

The academic community: also re·-evaluated the relationship 

in light of the legal, moral, economic, and social issues 

that had come to the fore in the 1960's. Most of the 

theories were found inadequate by both the legal profession 

and academic community for the sophisticated public college 

populations of the sixties and seventies. 

The six theories (l:.g 12.££. par~E_, education as a 

pri v.ilcge not a right, contract, trust, fiduciary a.nd 

associational) are discussed briefly below. The legal ex-

planations for their rejection by the courts are also 

delineated. 

One of the oldest theories of the student-college 

relationship is ~ 1.2.£2. parentis. This theory accords a 

school as much control over a student's educational activi.-

ties on campus (and often off campus) as a parent would 

have. Most of the college population is age 18 and over, 

a...11d since tbe legal age in many legal situations is 18, 

courts helve generally discredited this theory for college 

poyn.1.lations in recent years. 

Another diBcredi ted theory is tha·t school attendance 

iA a privilege ~nd not a right. Brown v. Board. of Education ---·---------
thoroueh1y rejected the priv:Llee;e theory at the elementary 

and 2c:.c:ondary level: 11 • • where the state has undertaken 
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to provide. it, [education] .is c. right whj_ch must be made 

available to all on equal tcr:·fl~; 0 "7 

In 1961 Dixon v. Alaba1".1a State Bonrd of Bducation8 -------
applied the Br~ reasoning to the college level. The court 

aereed that "· •• the right to attend a public college or 
0. 

university is not in and of itself a constitutional right.""J 

However, the court went on to state that once the state has 

offered public higher education to its citizens 

••• it none-the-less remains true that the State 
cannot condition the granting of even a privilei:;e 
upon the renunciation of the constitutional ri.ght 
to procedural due process. See Slochower v. Board 
of Education, 1956, 350 U.S. 551-;-76 S. Ct. 637-;--
100 JJ. Ed. ""b92 (other footnotes and citations 
omitted).10 

Although the court sidestepped the issue of whetlJer 

citizens have a right to public higher education, it a.::.d 
decisively address the issue of the right to freedom from 

termination of a public higher education wi tho•J.t d1w process: 

••• the precise nature of the private interest 
involved in this case is the rir:i.ht. to rem,::"'.iE.,_~i~ 
;public incti tu ti on of hip;her learninr~ 5.n \·rh.i.cn the 
plaintiffs were students in good standing ( eni:p~.1asis 
added). 11 

7 Brovm v. Board of Education of Topeka, 34 7 U.S. 
483 (1954). 

8cert. denied, 368 U.S. 930 (1961). For a discussion 
of the importance of Dixon, see Charles Llan 'i'lr.ic;ht, "~!tie 
Con.~--;tj_ tut ion on th~; Campus' II Vanderbilt r~aw n.cyj,.£.W. v. Z:2 t 

no. 5, October, 1969, pp. 102~-38. 

9Dixon v. Alabama s-i~c.~te I3oard of Education, 294 :E'. 
2tl 1~0, 156 (1961). 

101, . ~ 
. OlCi.. t 

11p.;d _ u...... •' 

p. 156 • 
p. 157 .. 
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The coart in fil. .. ~.2.1]. dif.>cussed <-1.nC1"tncr theory of the 

student-university relationship, the contract. 12 This 

theory is somewhat popular v;i th courts since it is based 

on the relatively clear terns of traditional contract 

principles. 13 The problem, as the opinion in Dixon ac-

knowledged, is that the contract theory applies more 

rationally to private universities than to public ones: 

••• the public institution's relationship to the 
student cannot be termed purely contractual because 
the public school cannot freely choose the party with 
·whi.ch it will contract, thus abrogatihg an r~sential 
ingredient of the contractual relationship. r 

Two weak theories of the student-college relation-

ship are trust and fiduciary. The trust theory derives from 

the traditional concept of charitable or educational trusts. 

The .student is considered the beneficJar:y of the educational 

trust adr!;intstered by trLe school. The legal W8akness of 

trust theory is that 

• • • normally a trustee does not have the legal p0v1er 
to change beneficiaries as does the university whsn in 
its disciplinary function it is forced to expel a 
student.15 

The fidt~ciary theory is also weak because it places 

tou much relifu1ce on the integrity and good·v!ill of ths 

1 ;!~- . .1..bid., p. 157. 
13Alexander and Solomon, ibid., :p. 4~2. 
14-Ibicl., p. 4.12. J?or an opposing vie,·1point, see 

Gregory E. F..iche.el, 11 The Unitary Theory,n 1 Journal of 
~':.~-~ 1;ch1cat:ion 1~11, 412, 413 (1972). 

15Alexandcr a.nd Solomon, ibid., p. 413. 



83 

parties .:i.nvolYed. It is clia.:re.ctcrized. by 11 ••• the con--

fidencc subsisti.ng between two p;1rtier-;; whc:C'e one party 

reposes confidence in the fidelity and integrity of 

another. 1116 Neither theory has a viable legal position 

today. 

The theory of an "associational" relationship 

between a college and a student is 

••• grounded upon the idea of an academic community--
a miniature society and political order--where members 
act in concert toward a common goal, presumably the 
teaching and lea:cning experience. This theory also 
implies an equal balance of power between the students, 
school, and teachers, resultine in a rather comnmnal 
approach to life within the academic community as a 
whole (emphasis in origirial). 17 

This theory would be more of a moral control than a legal 

control over the community, and thus has negligible legal 

validity. 

Public Community College Court Cases 
- 'rJeeal Helationshi n QuestJ.:..~11.§. 

li'ew court cases have litigated thEf question of how 

much control a public community college has over the personal 

lives and academic standards of 1ts stude11t.s. The fev; cases 

that have gone to litigation have been se~tled on the same 

principles as those appliecl to four-year insti-t;Ll_ti.o:1S. 

A case involving academic stancla.rd:c: was brought to 

court in 19'7 4 by a group of nursing studcr.1ts at a New York 

16Ibidq p. 414. 

·17 - 1 1 -b. d 111. c iae , i i • , p. 4.17. 



co:mmunity college. 18 The L1culty of the community college 

implemented a new grading pol:Lcy in ccrt;::J.:Ln required 

sequential nursing courses i·1hich resulted in raising the 

required grade for continuing in and finishinG of the 

sequ.ence of courses,, This case is still under litigation 

at this point (wint8r 1975-1976). The pre-trial court 

refused to issue an injunction against the new policy, 

maintaining that even if the faculty changed the curriculum, 

it did so to establish "· •• minimum standards of academic 

competency in the public interest, since nursing graduates 

may have direct contact with the public prior to state 

certification. 1119 

A case litigating the basis of the legal relation-

ship between a student and a college was decided in 1971 

in California. 20 The College of Marin, the county community 

college, refused to admit two emancip2ted, unmarried mir..ors 

as students. The college alleged that students must be 

living in their "legal" residences to be admitted to the 

school. The junior college authorities interpreted "legc::.1 11 

~esidence ur-der California statutes at that time to be tbat 

of the parents if the students were unmarried and under 21 

years of age. The court held that a person over the age 

18Atkinson v. Traetta, 359 N.Y. s. 2d 120 (1974). 
19Ibicl.., p. 12·1 ~ 
201~.;v v. College of :Marin, 99 Cal. Rpt:r.. 476 ( 1971). 



85 

of 18 may select his own residence and attend the public 

community college of the county of recidence. State law 

in California was changed subsequently, and it now gives 

18-year-olds adult status. Anyone eighteen years of age 

or over may establish his or her residence independent of 

his or her parents. The decision in Le-..r relied upon the 

intentions of· the 18-year-olds to reside permanently in a 

particular county as giving them the right to attend the 

public community college of that county. 

In .Qabrillo Community College District of Santa 

Cruz County v. California Junior College Association the 

court expanded the student-college legal relationshi}) 

decision laid down in Lev. It held that intentions of -
permanent residence were not important to gain the right 

to attend a county's public community college: 

••• it appears that California law is quite 
clear that any high school graduate shall be 
admitted to the community college of his or her 
choice irrespective of the length of time that 
student resides in a pa1·ticular community college 
district.21 

Whatever the intentions of the counties were in limitinr:; 

entrance to their public corr.munity colleges, the state law 

in California now gives anyone eighteen years of age or 

older the legal right to move to any county in the st~tc 

and to attend that county's community college. 
__ r_..,._ ______ _ 

21c:abrillo Community ColleGe District of Santa 
Cruz County v. California Junior College Association 1 
118 Cal. Rptr. 708, 711 (1975). 
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First ~ncndment Tests -----------
Only in the last 55 y0ars has the Supreme Court 

decided freedom of speech claims. First Amendment cases 

have involved varied. and ccnt:r-oversial iGsues that have 

resulted in several judicial approaches in court analyses. 

As mentioned in chapter 2, this is understandable because 

of the conflicting values inherent in ever:y constitutional 

issue, resultin~ in agonizing appraisals by the Supreme 

Court of these constitutional issues. After more than a 

half-century of litigation, it is important to analyze 

systematically the current stance of the court on freedom 

of expression cases on college campuses. 

A judicial standard used frequently in college 

campus freedom of expression cases came from the first 

significant First Amendment case before the Supreme Court, 

S , 1 22 , cnenc.rc. In this decision Justice Holmes articulated --
the standard of 11 clear and present danger" in adjudicating 

First Amendment cases: 

• • • the character of every act depends upon the 
circumstances in which it is done ••• o the most 
stringent protection of free speech would not 
protect a man in falsely shouting 'fire' in a 
theatre and causing a panic. • • • ,!he cue st ion in 
ever:[ Case i::; '.ihether the \'JO~ds Used <-""";..::'."2 Used. ln - --- - ... __ 
sucn ci.rcur:1r;to.nces ancl a:cc of such 2. ~1r-.ture as to 
Cr'~:;'"2-L"'0'"a (~1.:._:ar 8.nd n.rcsen-'c danger t!1e1.T -t.Ti"e:r v1ill 
,-~,:~_-.._ ... ~:~·;·~--:r. C"' I ~ -r,; ti _'.) I,,_, -r-11"';1-1- (.',.-, ,-.;o·~ .lC' uJ_ :i.n. o .. >..; v ., i..ne ,) u o., -c •.. ,1 __ ve cvi __ ..., ""-:,_ t.. ..., '~n. ·.1 e..., s 
F5S-~ .:e:c~-:;-:~ to urevent. It is a que::n:;iori of 
proxlliTt:i···:r1cl dec;rc2 (emphasis added). 23 

22schcnck, ibid. 
23rb. ·1 h2 . J.c.., p.:;. 
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11 Clear and present da:ngcr 11 lH:.i.s been a pror;1incnt 

and controversial standard since Q.2_h·2~· Justice Holmes 

did not believe in an absolute right to :.:::pecch ( sr .. outing 
11 fire 11 in a theatre) nor did he believe that "· •• any 

tendency in speech to produce .bad acts, no matter how 
2" remote, would suffice to validate a repressive statute. 11 ·+ 

Holmes ·was trying to balance the right to free speech with 

the state's need to maintain peace and order. Even so, 

the test of "clear and present danger" has been seriously 

criticized as too simplistic, too insensitive to legitimate 

state interests for curtailing speech. On the other hand, 

it has been criticized as too flexible, too injurious to 

the concept of freedom of speech, too weak to sustain con-

centrated attacks again~t freedom of speech. 25 In Abrams 

v. United States26 Justice Holmes clarified his "clear and 

present danger" standard by co:rnmenting that this moans the 

"present danger of inm1ediate evil 11 (emphasis add.ed) o 

In 1925 the Supreme Court heard another free speech 

case, Gi tlow v. New York, 27 and based its decio5.on in the 

case on the "bad-tendency doctrine." The prop~mcnts o.f 

this theory say that the govern.1T1ent need not wait until a 

"clear and present danger 11 situation flowing from speeeh 

24Gunther, ibid., p. 1056. 
25r .d -Dl o' p. 1057. 
26 Abrams v. United States, 250 U.S. 616 (1919). 
27Gitlow v. Ne1"' York, 268 U.S. 652 (1925). 



88 

presents itself. The adherents of the b~td-tendency doctrine 

argue that government may outl.aw any sp(~r:;ch that h.ci.s a 

tendency to lead to a substantive evil. ~his da~trine is 

quite different from the 11 clear and present danger" theory 

articulated by Holmes. Its use in the majority opinion in 

Gitlow elicited a strong minority dissent from Justice Holmes. 

He 8.rgued that "every idea is an incitement" and that the 

Gitlow decision should ha-ve been based upon his theory of 

"clear and present danger. 11 The 11 bad-ten~ency 11 doctrine is 

generally discredited now by the Supreme Court. 

Another test used extensively by the Supreme Court 

in the 1940's and popular with several of the Supreme Court 

justices is the "preferred-position doctrine." This 

C.octrine flows from the "clear and present danger" IJOSi ti on 

of Holmes in SchencJs, Abrams, and Gi tlow. ~Chose who es-

pouse this theory claim that First Amendment freedoms &re 

the most important in the constitutional hierarchy and t!·1cd~ 

no laws may abridge those rights unless the government can 

show that i:rrnn.i.nent subs tan ti ve evils would result. 28 

The practice of prier restraint has be~n used by 

many colleges to control outside speal~crs nnu student ne\·1s-

papers. However, the Supreme Com:·t hai:; never upheld any 

prior restraint cases except for alleged o~scenity problems 

--------·--
28T .. 

c.. uo-cJ~cc Black was a f crvent ·oc~.i.icver of this 
.positiono 
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in motion picture~. 29 

Other tests the Suprqme Court uses to decide First 

Amendment cases are vagueness, overbreadth, and least means. 

A law is declared unconstitutional if it is so vague that 

j_t is open to differing interpretations and if •:reasonable 

men" must guess at its correct interpretation. Related to 

this is the test of overbreadth. Statutes found unconstitu-

tional under this test restrict protected l!'irst Amendment 

activities as well as allegedly unprotected activities 

because of the broadness of the law. The least means test 

requires laws to be specifically aimed at possible abuses 

with restrictions on such abuses that do not impinge on 

any First Amendment freedoms. 

Another test used by the Justices is the balance of 

interest test. According to one authority, this test 

• • • is a protest by those who think the First 
Amendment should not be read .in absolute terms, who 
reject tbe notion that First Amendment freedoms are 
any more sacred than any other constitutional free-
doms, who believe that judges should not apply stan.d-
ards to measure the constj_tutionali ty of laws impins:;-
ing on First Amendment freedoms that differ :from those 
that are used to measure any other kinds o C' l?..·,·:s r 
and who think that judges have no mandate to px_·o~eGt 
these :freedoms that is any diff eren~ from their 
responsibilities in any other area.30 

31 This test was used in Barenblatt v. l!El.tcd State:3· in 1959. 

29J.ames NacGrcgcr Burns and J. \·l. Pel tason, Govern·-
~.£.nt bLl_he Pcq,rl.1£, 8th edition ( rren-cicc-Hall ~ Inc. , 
.r~ngTc~wood.CITli"fs, i~t;w Jersey, 1972, pp. '107-08). 

30ib"d ·1 • ' p. 109. 

31B2.renblatt v. United Stc.tes, 360 U.S. 109 (1959). 
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The Court r~led that the nation's interest in self-

preservation overbalances a teacher's c18.]_m of J?irst Amend-

ment freedoms. 

In recent years the Court has not adopted any one 

test to decide free speech cases. It has used the balanc-

ing of interest formula, least means, vagueness, and prior 

restraint in diffe.cent cases. But in the view of many 

respected authorities, the Court has an ambivalent stance 

on First Amendment freedoms.3 2 

Limits of Student Freedom 

Unlike four-year institutions, puJJlic community 

colleges have experienced few riots and demonstrations 

like those that disrupted many caJnpuses during the 1960' s 

and 1970's. Different explanations have been advanced for 

this phenomenon. Community college students usually live 

at home and/or work part-time. Many are married with 

families to support. Perhaps more significantly most 

cmmnuni ty college campuses are "commuter 11 schools. Rarely 

do public community colleges have dorn:.itories, althou0h 

some private junior colleees have dormitory facilities. 

~11hus, the tendency of community college students is to 

come to campus for classes and then depart for other 

aetivities elsewhere (work, play, study). Consequently, 

32Bc..rns, ibLl., p. 110; l-18.rtin ~;ha:piro and 
D01.1y·las S. Hobbs. 'I'he Politics of Ccnstitutio~:il IJaw, 

tJ , - )--(Winthrop Publislwrs, .ui.c., Cainbridt;c, bass. 197!1-, 
p. :581; also Dowlin[;, ibid. 



there are only two cases on the state anc1 federal J.cvelG 

which involve attempts by conm.uni ty co11 cg<: .students to 
';J '/. 

demonstrate or riot on camp1:i.s. XJ 

Even though few serious confrontations (that is, any 

resulting in litigation) between students and administra-

tors have occurred, it would be prudent for community 

college administrators to understand fully the constitu-

tional rights to freedom of expression as &istinguished from 

the freedom of action. Professor Wright, supra, quoted from 

an article which offered one of the more enlightening 

explanations of this distinction: 

To some extent expression and action are always 
mingled; most conduct includes elements of both. 
Even the clearest manifestations of expression 
involve some act, as in the case of holding a 
meeting, publishing a newspaper, or even merely 
talking. At the other extreme, a political 
nssassination includes a substantial measure 
of expression. The guid.ing principle rm1st be to 
determine which element is predominant in the 
conduct under consideration. Is expression the 
major element and the action only secondary? Or 
is the action the essence and the expression 
incidental? The answer, to a great extent, 
must be based on a common sense reaction made 
in light of the functions and operation.s of a 
system of freedom of expression.34 

The article also explained that the st&te.(this includes 

the state educational system) cannot prohibi.t freedom of 

speech because it disagrees with the contc'.i1t of the speech: 

33Board of Trustees of Communj_ty G};Jlege District 
N1unbcr 6 v. Krasnowski, 487 P. ~d 231 ( 19Tt).; also Purutani 
v. Ewigleben~ 297 }'. Supp. 1163 (1969). 

3 4, l . ht . b . l 1 0 •.z: 0 vr1e; , i ic~, p. , .)..)• 
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Express ion must be who11y free. . • . :cca::wnable 
and nondiscriminatory rcguJ.e,-L ion[.: of t ir~ic, place, 
and manner are the only rrjstricticn::} tj~?-t can be 
put on expression. • • • The nature oi the university, 
and the pattern of its nor:;:nal acti vi ci es, dictate 
the kinds of regulations of time, place, and manner 
tho,t arc reasonable, but the First Amendment is no 
bar to reasonable regulations of that kind.35 

Wright did contend, and cited many cases to support his 

assertion, that a university does not have to tolerate 

interference with its normal activities: 

On this view, the quiet of the librci.ry reading 
room, the decorum of the classroom, and the 
pageantry and drama of the stadium are given 
preference, not because these are more or less 
'education' than a 'teach-in' on Vietnmn 'V.1ould 
be, but because these are the 'normal activities' 
of the university as defined by those to whom the 
state has entrusted the governance of the university. 
Other activities, to the extent that they are pro-
tected by the First Amendment, must be permitted 
but they need not be perMitted at a time or plaQe 
that will interfere with the normal activities.)b 

School officials in the "black armband 11 case main-

tained that the armband worn by the Tinker children would 

disrupt school activities, but the Court found that 

• • • there is here no evidence whatever of 
petitioners' (the Tinkers) interference, actual 
or nascent, with the schools' work •••• in our 
system, undifferentiated fear or apprehension of 
disturbance is not enough to oveTcome the right to 
freedom of expression. • • • any word spoken, 1n 
class, ••• or on the campus, that deviates from 
the views of another person may start an argument 
or cause a disturbance. But our Constitution saYs 
we must take this risk (footnotes ornittcd).37 ~ 

35wright, ibid., pp. 1039-42. 
•76 
:> Wright, i bide' p. 1042. 

3?Tinker, ibid., p. 508. 
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The Court dicta from Tinker indicated th~t the 

action of wearing the black armbands Wr!.G proscribed by 

school authorities not because of the fears of disturbance, 

but because of what the black armbands symbolized. The 

Court held this to be an unacceptable prohibition. 

In order for the state in the person of school 
officials to justify prohibition of a particular 
expression of opinion, it must be able to shov1 
that its action \·ms caused by something more than 
a mere desire to avoid the discomfort and un-
pleasantne~s that always accompany an unpopular 
viewpoint • .JS 

During the 1960's many educational institution 

activities ~ disrupted because of riots and/or demon-· 

strations. Disruptions of the normal functioning of an 

educational institution are not constitutionally protect-

ed. 39 Principles of free speech that every educational 

institution should be aware of and should adhere to are 

as follows: 

(1) Expression cannot be prohibited because of 
disagreement with or dislike for its contents. 
(2) Expression is subject to reasonable and non-
discriminatory regulations of time, place, and 
manner. (3) Expression can be prohibited if it 
takes the form of action that materially and 
substantially interferes with the normal activities40 of' the i.nsti tu ti on or invades the rights of others. 

38m· k "b"d 5oq ~in er, i i ., p. _. 

39ror further discu8sion of cases involvint:; 
these disruptiOY.i.S see Alexander, ibid.~ pp. 418-420, 
and Wright, ibid. 

4°wright, ibid., p. 1043. 



Regulations should be f'Jexiblc cno1Jgh to accom-

modate obviot1.sly spontaneou;;~ · dcuonstrations ~· such as those 

that occurred after Dr. Martin Luther IU.nst s assassination. 

Educational institutions should also exa.~ine institutional 

polj_cies towards students and their rie;hts guaranteed by 

the Constitution, e.g., freedom of speech and assembly. 

It is far preferable that institutions accept the 
Constitution on their ovm initiative rather than 
wait until it is forced upon them by a court •••• 
The courts have not entered this f.ieJ.d. willingly 
or cheerfully. They have been forced to do so, and 
to draft rules on an ad. hoc, case by case, basis, 
because many universities have failed to put their 
own houses in order and have left the matter by 
default to the courts. 

A court decision that a university rule or 
procedure is unconstitutional .is an unhappy event, 
which can only deepen distrust within the academic 
com-;nunity. Voluntary acceptance of wise rules, 
going in many instances beyond the minimal require-
ments of the Constitution, is a constructive act, 
calculated to ensure the confidence of all concerned 
with student discipline.41 

A court decision in Texas in 1972 obliquely add:::-ef;scd 

the srune problem. The Circuit Judge was unhappy that the 

court once again had to rule on a haircut regulation. In 

the dicta the judge commented: 

Except in a relative handful of cases where unique 
situations exist, it is a delusion and a pretense 
to imagine that the decision in hair length regula-
tion cases can be based upon an objective dctcrnin-
ation gleaned from. testimony by 2.J.ministrators, 
students or experts. Prac;rr.atically a:.1d realistically P 

the result of the process embodies a particular 
judr;c' s subj ccti vc selection arnonc; \'/hat he views 
ac com~eting values •••• So lone as these ad hoc 

411- . h+ . b. d 1'1r1g _", 1 i • , p. 1037. 
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appr2.isals continue, the or;ly hope th:::i t both students 
and school official:::; who <ffe :i_dent.i_eaJ 1,y situated 
will receive meaninr.;fu.J_ m·1d. c:onsis·;;e.1-:: <.?_:::judications 
of their constitutional positions lies in whatever 
compulsion for gene:r:-al conformity that may for-
tuitously exist among independent life-tenured federal 
judges. Th~~ i.s too faint an anticipation to be 
acceptable. · 

The admonitions of Professor Wright and the pessi-

mism of Justice Clark regarding court adjudication of con- . 

troversies originating on the college' campus should serve 

as warnings to campus administrators. College administra-

tors would be wise to promulgate campus regulations that 

thoroughly and thoughtfully acknowledge the constitutional 

rights of students. Such regulations would help to minimize 

campuo disharmony, and to minimize arbitrary decisions by 

life-tenured federal judges. 

One of the decisions dealt with a disturbance on a 

community college campus which occurred in Seattle .in i 96~;, ~-3 

A dispute bet1::een certain student organizations and Seattle 

Community College resulted in a demonstration that cau~eC::. 

some damage to the campus. A temporary restraining order 

was sought by the Board of Trustees to forestall any more 

disruptive activity by the students. Each of the a:ppellants 

received notice of the order, yet three days later engaged 

in another dernonstr2ction that attempted to block ingress to 

and er.;ress from the campus. The court found the students 

42 Lansdale v. Tyler Jun:i_or Colleg('), 4-70 F. 2d 659, 
662, ('i 9'72). 

43Kra~nowski, ibid. 
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guilty, ci·binG Tinker as partici11y coll"c~:o11ing: 

Peaceful picketing, as o. method of. persuasion, is 
an exercise of free speech. Howeve:i.~, i·t~icn peaceful 
picketinG ceases to be persuasive a;.1d becomes co-
ercive, it loses the protections of the First Amend-
ment •••• the temporary restraining order herein 
was not intended to prohibit peaceful picketing. 
Its prohibitive terms were clearly and expressly 
limiied to conduct calculated to disrupt the work 
and discipline of the school. Prchibi tj_on of this 
type of conduct through the injunctive process does 
not violate the ap:pellants' First Amendment rights 
(footnotes omitted).44 

The court cited several other important Supreme 

Court decisions to emphasize that the students' First 

Amendment free speech rights were not being violated. The 

court said, "· •• demonstrations lose their constitutional 

protection if the participants engage in vioJ.ence. 1145 The 

court also commented on the need for flexibility in this 

area, specifically noting tbat college administrations must 

be allowed to exercise discretion in free speech cases. No 

abuses of the students' constitutional rights occurred in 

the Krasnm·rnki case, according to the Seattle court. 46 

Outside Speakers 

Much of the above discussion on st1.ldents' freedor.1 

44Krasnowski, ibid., p. 233. 
4 5v l · · b · d ~ 3 4 r,..J:'aSnOWS.\:l, J. J.. • J p • L • 

11
r
6Further discussions of student demonstrations can 

be found. in 32 ALR 3d 551, wliich discusses breach of peace, 
disorderly cond.ucf;-trespass ~ unlawful 2.sscmbly, or similar 
off cnsc; o.n.d 32 A:fJil 30. 864, which discusses expulsion or 
suspension as a ~csult of student particip~tion in a 
demonstratj_on. 
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of spE'ech and expreGsion appl iL~c as well to the subject of 

outside speakers. Jeffrey .F. Ghent, :i.u Ei.ll article in 

• • • college adndnistrators in draftin~ a rule 
to regulate speaking, must r.;ive prirn<:.ry consider-
ation to students' rights entitled to comprehensive 
protection under the First Amendment.47 

Mr. Ghent maintained that rules may indeed be drafted 

regarding outside speakers, but they may regulate only 

the form of the speech by the outside speaker--time, place, 

manner--and not the content of such speeches. Professor 

Wright in The Constitution on the Campus agreed with this 

judgment, citing Tinker as one o.f the controlling cases. 

He lamented the lack of adherence to this constitutional 

value by edur.ational institutions. He cited some statistics 

to support his contention that many college administrators 

do not understand this consti tl'.tional issue and v.Ja.rned 

administrators that 

••• given the contrast between the demands of the 
Constitution and the practices of the universities, 
it is hardly surprising that I cannot find ::; oingle 
case decided on its merits in this decade (the 1960's) 
in which a speaker ban has been upheld by a c0urt. 
Perhapr; :i university migbt b2_r all off-campus 
speake:i~·s, but the issue is bardly worth pursuing 
since no educational institution worthy of tlw 1Jarne 
can or does follow such a policy.48 

47._Teffrey F. Ghents 11 Validity, Under Federal Con-
stitution, of Reeulation for Off-Campus Speakers at State 
Colleees ar::.d Universi ties--:b,ecieral Ca::;es, 11 5 J1I1R 1',ed. 841, 
81~3. See a1so Arr:crican Civil IJiberties Union v. i\adford 
Coll.egc, 315 F. Supp. 893 7 (1970), esp. pp. 896-97. 

4BWriGht, ibid., p. 1051. 



98 

Both rrofe.ssor Wri«_!)1t D.lld Mr. Ghc11t .::mphasj.zed thc.,t 

no one has an absolute conGtitutional ric;ht to spc;ak on a 

college campus (just as no or.e has an ab;::;•.:;1~J.te r.ight to 

speak anywhere at anytime about anything).49 Educational 

institutions may limit speakers to those invited by a 

legitimate campus group--students, faculty, or administra-

tors. But 

••• once a state college or university opens its 
doors to visiting speakers, it cannot deny either 
the speakers or the listeners equal protection of 
the lmvs 'rJy discriminatint; among spealrnrs according 
to the orthodoxy or popularity of their vievrs; the 
right to speak can be denied only if the requirements 
of the clear and present danger test are met.50 

An important clarifica:tion regarding the clear and 

present danger test must be stated here. The university 

may prohibit a speaker's appearance if the speaker could 

reasonably be expected to advocate in his speech the 

following courses of action: 

••• (1) violent overthrow of the govern.rnent of 
the United States • • • or any political sub-
division thereof; 
(2) willful destruction or seizure of the insti-
tution's buildings or other property; 
(3) disruption or impairment, by force, of the 
institution's regularly scheduled classes or other 
educational functions; 
(4) physical harm, coercion, intimidation or other 
invasion of lav1ful rights of the institution's 
officials, faculty members or students; or 51 (5) other campus disorder of violent nature. 

-·-----,----
49sec Gunther and DowJ.ing, ibid., chap. 15: 

"Freedom oi' J~x_::iression c..nd the Iasks of Crimei DiscTder 
and Hcvolut:Lon.. 11 

50 Ght::mt, p. 845. 

51stacy v. Williams, 30G F. Supp. 963, 973 (1969). 
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the advocacy of the above must be oriented to immediate 

action. It is constitutionally impermissible to proscribe 

the 11 ••• abstract espousal of the moral propriety of a 

course of a::!tion by resort to ;force.1153 

The university may not proscribe a speaker's 

appearance, though, merely because his presence presents 

a clea.r and present danger of causing a riot among the 

audience: 

One simply cannot be restrained from speaking, and 
his audience cannot be prevented from hearinc; him, 
unless tlw feared result is likely to be engendered 
by what the speaker himself says or does. In such 
circumstances • • • attendu:o.t law enforce:rr:.ent officers 
must quell the mob, not the speaker .••• that the 
speaker may hold views disliked by the ca'Tipus commun:i.ty 
is not a permissible basis for denial of the students' 
right to hear him (citations ornitted).54 

It is also important to note that a college or 

university may not refuse permission for a speaker's 

appearance 

• • • because he has been convicted of a felony 
or is under indictment for murder, or because 
he urges or advocates violation of the lm·lS, or 
because he is an admitted member of the Communist 
Party •••• A forum cannot constitutionally be ~ 5 denied to 'subversive elements' (footnotes· omitted)./ 

52 Stacy, ibid. 
53stacy, ibid.' p. 973. 
54stacy, ibid.' p. 977. 

55wrieht, ibid., p. 1051. 
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In.1969 the Board of Cro.ssmont Junior College 

refused a request by a legitim,J.te camifnr;; 3tudent group, 

the Open Forum, for a member of the Communist Party of 

the United States to speak on Vietnam in a debate with a 

member of the John Birch Society. The court commented: 

• • • because of First Amendment rights being 
involved, we are not permitted to ind'.llge the 
usual deference by courto to the wisdom and 
judgment of administrators acting in a quasi-
legislati ve capacity.56 

The court found that since the board encouraged 

and allowed other speakers to appear on campus, since the 

Open Forum was a legitimate campus group, and since they 

had gone through the proper charL.viels set up by the board 

its elf, the board could not deny permission for the Comm1i.nist 

Party member's appearance. 

The Dunbar decision contained several dubicus 

judgments. At one point, Judge Brown in Dunbar quoted 

another California case57 which stated, 

• • • the state need not open the doors of a school 
building as a forum and rr.ay at any time choose to 
close them. Once it opens the doors~ however, it 
ca.r..not demand tickets of adr.1ission in the form of 58 convictions and·affiliations·that it deems accepcable. 

H~J\JeVer, in the same opinion the co1.irt seemed to contradict 

its elf as evidenced by the following commc:n.t: 

56Dlmbar v. Governing Board of Grossmont Junior 
Colleee District, 79 Cal. Rptr. 662, 664 (1969). 

57Danskin v. San Diet;o Unified. School District, 
28 Cal. 2d 536; 171 P. 2d 885 (1946). 

58D· b- · "b. d t-Ul .:1r , l l • , p. 665. 
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• • • we can envisage the school author.i.ties acting 
within their discretion by rejectinG n speaker 
because the subject mattc,:r to be diRc:uoscd is trivial 
or the speaker lacks c.:~pE:rt.j_se, inteLLgcnce or other 
qualification which would materially bear on his 
ability to make a contribution to the educational 
program.59 

This would seem to be at variance with the important 

Supreme Court decisions regarding First Amendment rights, 

such as Tinker and~ v. ;:,ov.isiana, 60 and with other 

federal court rulings on First Amendment rights on campus. 61 

Unfortunately, the court in Dunbar has managed to confuse 

the issue by using the term 11 educational program" loosely. 

Few people question the authority of the school administra-

tors to establish the school curriculum. The issue in 

Dunbar, however, does not revolve around the curricu1um 

of the school but around a speakers' pro£r~. Apparently 

for the convenience of the community college students: the 

school authorities had established time for the speal-::ers 1 

progrrun in the middle of the day instead of the usu2.2. night-

time hours. They had also issued a resolu7.ion i:.-1 1964 which 

••• on the subject of controversial issues of 
any nature, as well as tho.:;c of partisan politics, 
the Board believes that college policy should 
recognizG the need for presentations by guest 

59Dunbar, ibid., Po 665. 
60cox v. Louisiana, 379 U.S. 536, (1965). 
61 see, for example, Broo1:G v. J\uburn University, 

296 F. Supp. 188 (1969); Snyder v. Board of Trustees of 
University of I1linois, 28G F. Supp. 927 (1968); Smith v~ 
Uni-..rersity cf '.l'ennessee, )00 l". Supp. 777 (1969); Dickson 
v. Sitterson~ 280 F. Supp. 486 (1968). 
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lecturers, political peI·son8.li tics, .forums, assembly 
programs, etc., dealing w:i th controv cr.uial topics 
of significant interest and concern c;o long as 
r9':1sm:able. effo~t is. rr:c-;,cJs to ~ake_ (.:J.C<:cI' the ~on­
f.Licting viewpoints in an equitab.l.e rnanner.6 

As the quote from D-anbar indicates, once the 

school authorities establish a forum for the free expression 

of ideas (and the Grossmont Board itself acknowledged that 

controversial and partisan issues could be presented) 
11 ••• it may not exceed constitutional limitations in 

picking the ideas it wishes to be freely expressed. 1163 

In light of the rulings at the federal level, it would be 

unwise to use some sections of the Dunbar opinion as an 

authoritative guideline in outsi.de speaker controversies. 64 

Another California case65 in 1970 involved a 

stuc1e11t' s expulsion for not following school rules on 

speaker invitations to the campus. The college ad.minis-

trators were willing to allow a group of Socialists to 

speak on campus as long as the correct forms were fi.lled 

out. The student refused to fill out the f orrns and 

suspended for three days. The court ruled that the sus-

pe~J.sion was correct. The college authori tics were not 

res·11latin~ the content of the speech but rB.ther the form 

62Dunbar, ibid., pp. 663-664. 
63nunbar, ibid., p. 664. 
64I<J:r. Thomas R. McCoy, Associate Professor of Law, 

Vanderbilt Law Schoe>l, an e:xpert on cor..stitutional law, 
agrees with thj.s assessment of Dunbar. 

65PerJman v. Shasta Joint Junior College District 
Board of Trustees, 88 Cal. Rptr. (1970). 
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of the speech. 

Freedom oi:' tr1f; :~·ress 

Few cases involvin[; the freedom of the press on 

college and university campuses have been litigated before 

the Supreme Court. Papish v. University of Missouri 

Curators is the most important Supreme Court student press. 

case to date. It held in March 1973 'that the expulsion of 

a graduate student for distributing a newspaper on campus 

with allegedly obscene speech was a violation of her First 

Amendment free speech rights. The Court cited Tinker, 

reiterating its stand that First Amendment rights are 

retained by students enrolled at state educational institu-

tions. The Court, in l~isg, in light of the absence of 

any disruption of the normal educational activities of the 

college, said, 

• • • the facts set forth in the opinions below 
show clearly that petitioner was expelled because 
of the disapproved content of the newspaper rather 6 ~ 
than the timet place, or manner cf its distribution. 0 

The Supreme Court reversed the lower court's holding against 

nefendant Papish, stating that university officials were 

regulating the content of the newspaper rather than the 

i'orm of the paper's distribution. The Supreme Court thus 

held that the university's action against Papish had been 

unconstitutional: 

66rapish v. Board of Curators of the University 
of Missouris 410 U.S. 667, 670. 



••• since the First.Amendment leaves no room for 
the operation of a dual standard in the academic 
community with respect to the contc:1 t cf speech, 
and because the state uni VE:'rsi ty' s .::ct.ion here 
ctlru:ot be justified as a non-disc:iminatory ap;pli-
cation of reasonable rules governing conduct.57 

The Papish opinion does not mention pickey v. 

Alabama State Board of Education68 even though it was 

the most important student press case prior to Papish. 

As editor of the student newspaper, Dickey wanted to 

publish an editorial he had written praising the president 

of the University of Alabama for his ntand on academic 

freedom, a position criticized by some state legislators. 

The administration at Dickey's college had promulgated a 

rnle against any editorials critical of the governor or 

1 egisl:A.tors of Alabama and refused permission for Dickey 

to print his editorial. He, in turn, refused to print the 

substitute material, writing 11 censored" acToss the page, 

and was subsequently suspended for this act. A federal 

district court found that the college's suspension of 

Dickey for 11 insubordi.nation" was unreasonable because in 

fact he was being punished by the college administration 

for the exercise of his 11 constitutionally urotected right 

of expression. 1:69 
--------·----

671. 
68nickey v. Alabama State Bo.::.rd of Education, 

273 F. Supp. 6't3 (1967). 
69wrig~t, ibid., p. 1056. 
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A community college "student p:cess" case was 

decided in New York in 1971. The court held that the news-

papers of colleges had been 

• • • established as a forurn for the free expression 
of the ideas and opinions of the students who attend 
these institutions of hicher learning •••• once 
having established such a forum, the authorities may 
not then place limitations upon its use which in-
fringe upon the rights of the students to free 
expression as protected by the First Amendment, 
unless it can be shovm that the restrictions are 
necessary to avoid material and substantial inter-
ference with the requirements of :::i.ppropriate dis-
cipline in the operation of the schooi.70 

The court understood the reluctance of the community college 

administration to allow the community college newspaper to 

print editorial attacks against established religion 1 but 

held that the student newspaper's actions were protected 

by the First Amendment. 

It is difficult to formulate many policy recowJnenda-

tions on the strength of so few decisions, but Alexander and 

Solomon have attempted a lucid summation. They suggest that 

••• (1) The constitutional pres1..UI1ption is in 
favor of the student's freedom of press; 
( 2) ·restraint, to be valid, must be protected by 
evidence showing a reason~ble forecast of material 
and substantive interference with a legitimate 
school activity; 
( 3) rncre apprehension of disruption or annoyance 
is not sufficient to restrict individual freedom; 
(4) sho·\ving of an intention to unite or disrupt is 
not sufficient reason for restraint, unless po-
tentia1 for disruption exists; 
(5) where acts of students create a 'clear and 
present danger' which would bring about 'substantial 

70 Panarella v. Birenbaum, 327 N.Y.S. 2d 755, 
37 A.D. 2d 987 (1971). 
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evils' to the institution er where it can be shovm 
that. the students' actJ"".r.t U (~:·; woul(~ rn.:~ter:ially and 
substantially disrupt tlH~ -.:o.':·l: anrj rli.;:.<: ~ .Jline of the 
school, school official;~ arc not rc~~·;;:i.t·c;r'.' to si.t idly 
by and watch a riot or demons~ration Cestroy school 
property or school functions. 11 

Search and Se.i?~ure 

Fourth Amendment problems do not seem to be an 

issue on community college campuses. The Fourth Amendment 

proYides: 

The right of the people to be secure in their 
persons, houses, papers, and eff ect.s, ·against un-
reasonable searches and seizures, shall not be 
violated? and no warrants shall issue, but upon 
probable cause, supported by oath or affirmation, 
and particularly describing the place to be 
searched, and the persons or things to be seized. 

There are no cases that have litigated Fourth 

Amendment rights on COITL.'Ilunity college campuses at the 

state or federal level. One reason for this may be that 

junior/community colleges are not dormitory campuses as 

are most four-year institutions. They are more often 
11 commuter 11 campuses and some do not even provide a locker 

for the use of each student. Consequently, the opportunity 

for Fourth Amendment disputes is d.rastically red1;.ccd.f since 

students leave few possessions on ca.'Ilpus. 

Issues centeri.ng on Fourth Amendment rights have 

become incrcasi.ngly complex in the last ten years. No 

cases li tir;atine; students' :Fourth Amend.m€·D~t rights at any 

educational level have produced defini ti-Y'e rulings by the 

~----·~~--~~-~---

71Alexander and Solomon, ibid., p. 425. 
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Supreme Court. It would seem, then, tLat ,'.1-'j_£k~.E might be 

used here to emphasize again th~t students do not lose their 

constitutional rights "at the schoolhouse cate. 11 This view 

was foreshadowed in 1968 by a New York court in People v. 

Cohen,72 that held that university officials, accompanied 

by police without a search warrant, and without the consent 

of the student> could not enter the $tudent's room and use 

the evidence found, in criminal proceedings against the 

student. The court ruled the search to be in violation 

of the Fourth Amendment. The Cohen line was strengthened 

in 1970 in Pennsylvania where a court threw out evidence 

in a criminal proceeding against a student because it was 

the "fruit" of an illegal search of the student's dormitory 

room. 73 A similar ruling was made i.n Alabama in ·1971 in 

Piazzola v. Watkins. 74 In this case the federal district 

court strengthened the judgments of the courts in Coben 

and ~cCloskey that students occupying college dormitory 

rooms retain the protection of the Fourth Amendment in 

searches of dormitory rooms for evidence to be used against 

them in criminal prosecution. 

An earlier decision by the same court, basing its 

opinion on a different factual situation, held that a college _________ , __ 
72Fecple v. Cohen, 292 N.Y.S. 2d 706 (1968). 

73commoml/'ealth v. McCJoskey, 272 A. 2d 271 (1970). 

74Piaz~ola v. Watkins, 442 F. 2d 284 (1971). 



had the right to promulgate :n~asonable :culcs rec;arding 

the conduct, discipline, and . rn2.inten2,nce of' an 11 educational 

atmosphere" on its campus. ,..I~; Tr1e rules .i.n this :instc;:w:::e 

specifically stated that the college reserved the right 

to enter dormitory rooms for inspection purposes. The 

court's opinion waved asia.e the issue of whether or not 

the student's Fourth Amendment rights hari actuall~y been 

violated by the search conducted by university officials 

and based its decision on its analysis of the "special" 

relationship that exists between a college and its stude~ts. 

The court thus held that the important point was whether 

or not the inspection regulation was a reasonab1e exercise 

o~ the college's supervisory authority over its students. 

An impor·tant distinguishing po:Lnt between the £12.££2. and 

Piaz;zola cases was that the :Moore search and seizure was 

instigated by and conducted by university officials and 

the seized material was subsequently used in college dir.;-

ciplinary proceedings and, allegedly, only incidentally in 

c1·iminal proceedings against r.loore, whereas the Piaz~ 

search and seizure was instigated by and conducted by the 

police to obtain evidence to be used in criminal proceedings 

against Piazzola, with the college proceedings being in-

cidental in this case. Thua, a search for university 

purposes must be conducted by university officials, with 

75Moore v. Student Affairs Committee of Troy 
State Univei·sity, 284 :B'. Supp. 725 ('196e). 
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police purposes being secondary; the f;e;:,_rch and se5.:;,ure 

must also be done accordinc to valid and rea13onable college 

rules. 

A New York court in 196976 held that a high school 

vice-principal, presented with a 11 bad" ses.rch warrant 

(that is, incorrectly dra~m up) by the police, legally 

obtained the consent of the student to have his locker 

searched. The United States Supreme Court refused to hear 

argument, but vacated the judgment and remanded the case 

for further consideration in ligl:.t of Bumper v. North 

Carolina. 77 This case involved a dispute on whether "real" 

consent was given for a search or whether the defendant was 

so intitlidatecl that she had no option but to grant "consent. 11 

It seems reasonable that in light of the Supreme Court's 

vacating and remanding Overton in light of BuBper that the 

lower court would have decided that the student had been 

coerced into giving consent for the locker search. It 

did not so rule. 78 

76 People v. Overton, 301 N.Y.S. 2d 479 (1969). 

77Bumper v. North Carolina, 391 U.S. 543 (1968). 
78Donald Eall, Associate Professor of Law, Vanderbilt 

University Law School, contends the N.Y.S. court decision was 
wrone;. As an expert on the E'ourth Ju:ienclment, he believe3 
school authorities of state educational institutions should 
be permitted to search a s~adent's belonginGs and seize 
evidence for criminal ~roceeding3 or serious school action 
( su~pension, expulsion, aGaj_nst the stitdent _s:n.l_y with a 
valid search warrant. As noted above, the search warrant 
in Overton was a 11 bad 11 one. Hr. Hall would recommend that 
school authorities:. especially at the coller;e level, who 
wish to inGpect a studcnt 1 3 locker, room, or other belong-
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Other authorities ssern to indicate that the Overton 

decision may not remain lone .as a reli2b:Le c:,.utbority on 

student search and seizure cases. The Gattis, in their 

book on school law, stated: 

••• it should be pointed out that in actuality 
there is no logical reason why the Fourth Amend-
ment protections should not be applied in the 
school envirorunent, and it is possible that in the 
future more courts will grant students these pro-
tections. 79 

The Supreme Court has long held that searches by 

private citizens for private reasons do not come under 

Fourth Amendment restrictions. 80 Many courts have held 

that school officials acting on their own initiative may 

be classified as private citizens in searching students' 

belongings. 81 Authorities today indicate that these 

allowances will no longer be viable at the college level 

where almost all students are of adult age and the theo~y 

ings on campus, for any reason, always obtain a valid search 
warrant to do so. (Off-campus the Fourth Amendment applies 
to everyone.) For additional views consult Alexander and 
Solomon, ibid., pp •. 429-30. 

79H.ichard D. Gatti and Daniel J. Gatti, Encyclonedic 
Dictionar~r of School JJaw, (Parker Publishing Co., Inc., 
\{est Nyaci<::, N.Y.) (197~), p. 241. See also Mr. Hall's 
con:ments in fn. 7B. For review of Fourtl: Amendment rights 
see Gunther~ ibid~, chap. 12, sec. 3, 11 Proc.:edural Rit;hts in 
the Adlninin·tre..tion of Criminal Justice: Search, Seizure 
a110_ Ea vesdr0 pping. 11 

80Burdeau v. l1cDowell, 256 U.S. 465 (1921). 
81 For a competent review of cases at the juvenile 

studc::-1t level see Sarr.uel H. Davl.d, "Schoo] Searches of 
Students" in Search and Seizure JJaw Renert, vol. 2, no. 5, 
l··'.ay 19 -r'.5, pp. 1-3. -
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of ig 1.2..£2. ~.lrcntis has bee?i. generally di::.;cCJ.rded. It 

would seem more probable fro~ & perusal o! the literature 

and recent Supreme Court cases on student~~ 1 rights that 

college level officials should be quite careful about 

search and seizure issues. They are increasingly being 

consj_dered state officials and could be s'J.b;j ect to civil 

liability suits under authority of the Civil Rights Act 

of 1871. 

Due Process of Law 

Both the Fifth and Fourteenth Amend:nents of the 

United States Constitution guarantee that no person shall 

be deprived of life, liberty, or property without due 

process of law. Without this guarantee of due process all 

other rights protected by the Consti tu ti.on would be meaning-

less. Justice Frankfurter succinctly stated this reasoning 

in one of his most famous sentences, 11 The history of liberty 

has largely been the history of observance of procedu:r.·2.l 
82 safeguards. 11 Professor Wright heartily supported this 

line of thought as evidenced by the following statement: 

••• without procedural safeguards the substanttve 
protections would be virtually useless. There would 
be no point in an elaborate doctrine that students 
may be disciplined for disruptive action but not for 
:r.lere expression if some administrator were permitted 
to make an ex parte and u.nreviewe.ble determination 
that particular behavior v1as 'disrupti vc action' and 
that a particular student had participated in it. In 

82NcNabb v. United States, 318 U~S. 332, 347 
(1943). 
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a system of ordered l.i bcrt:y-, therefore, j_t is eGse:ci-
tial that substantive rule~ be applied through fair 
and reliable proc2durer: ~ b) 

Substantive Due Process 

Due process has been expanded by the courts to 

include not only procedural due process, but also sub-

stantive due process. In Corpus Juris Secundum substan-

tive due process 

• • • is interpreted to mean that the government is 
without right to deprive a person of life, liberty, 
or property by an act that has no reasonable relation 
to any proper governmental purpose, or which is so 
far beyond the necessity of the case as to be an 
arbitrary exercise of governmental power.84 

Substantive due process relies on the due process 

clause of the Fourteenth Amendment for its theoretical 

justification. It includes the carefully enumerated rights 

in the Bill of Rights, but also has come to include other 

individual liberties not enumerated. One of the more famous 

individual liberties cases relying upon substantive due 

process is .Q:!'iswold v. Connecticut, 85 which aru10unced the 

right of marital privacy as a "fundamental" individu2,l 

1 i.berty protected by the J?ede:c8.l Constitution. Otne·e 

recently enunciated substantive constitutional rights are 

those oi' the right to travel to :foreign countries and the 

S3l,r-.. ht . b. , 1 o·· '7 r 8 nrig_ ' 1 ia.~ pp. '_, • 
8416A Cornus Juris Secundum 539, "Constitutional 

L::t\v, 11 Section ~;()77 
85 . . ~ ' Griswoia v. Connecticut, 381 U.S. 479, 85 S. Ct. 

1678, 14 L. Ed. 2d ~10 (1965). 



gt right to travel interstate. 0 

11 Sul>stantive rights" .have been interpreted in li tiga-

tion over educational concerns, althour;h infrequently. In 

~1~yer v-. Rebraska, supra, the concept has reaffirmed the 

academic freedom of teachers. In another case it was used 

to support parents' right to choose to send their children 

to private instead of public schools. 87 

Proced~ral Due Process 

A rigid definition of "due process" seems to be 

impossible. It is a term that connotes reasonableness and 

fairness but what these are in each instance is difficult 

to say~ A 1960 Supreme Court decision expressed its 

dilemma over the concept: 

'Due process' is an elusive concept. Its exact 
boundaries are undefinable, and its content varies 
according to specific factual contexts •••• Whether 
the Constitution requires that a particular right 
obtain in a specific proceeding depends upon a 
complexity of factors. The nature of the alleged 
right involved, the nature of' the proceeding, and 
the possible burden on that proceeding, are all 88 considerations which must be taken into account. 

Courts have been as reluctant to adjudicate due 

process questions on a college campus as they have been 

with other constitutional issues on campuses. Dixon v. --
86Karr v. Schmidt, 460 F. 2d 609P 614-615 (1972). 
87Pierce v. Society of Sisters, 268 U.S. 510 (1925). 
88Hannah v. Larche, 363 U.S. 420, 442 (1960). 
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in which the court ruled agc:~i:nat a pubJ.5_ c university's 

extant disci1)linary proceedings and held. that the expelled 

students mu.st be given a constitutionally proper due process 

hearing. The court did not establish any rigid procedural 

steps but did require that notice and a fair hearing be 

given the students. Specifica.lly, the court demanded that 

• • • the student should be given the names of the 
witnesses against him and an oral or written report 
on the facts to which each witness testifies. He 
should also be given the opportunity to present to 
the board, or at least to an administi·ative official 
of the college, his ovm defense against the charges 
and to produce either oral testimony or written 
affidavits of witnesses in his behalf. If the hearing 
is not before the Board directly, the results and 
findings of the hearing should be presented in a 
report open to the student's inspection.90 

The weight of authority recommends that colleges 

provide more than the bare minimum of safeguards in dis-

ciplinary proceedings. Authorities have observed that the 

four fundamental safeguards, now the essential minimum 

required in every college proceeding that may lead to a. 

serious penalty against the student, are: 

• • • the student must be advised of the groundc of 
the charge, he must be informed of the nature of the 
evidence ae;ainst him, he n;ust be gi vc:;.1 an oppor-
tunity -Co be heard in his ovm defense, and he must 
no~ be pu§f shed except on the basis of substantial 
ev.l.dEmr'. ~~. 

8 9Dixon v. Alabama State Board of }~ducation, 294 
F. 2d 150 (1961). 

90D. . , . d 159 .ixon, io:L ., p. • 

9 1wright, ibid., pp. 1071-72. 
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A checklist of procG'.lu::.·<>.l poi:r.t[~ that goes beyond 

this bare minimum, ensurinf; f.air:ness for the student and 

retaining flexibility for the universi.ty 1 le: 

••• (1) written notice should be provided the 
student, allowing him a reasonable amount of time 
to prepare his defense; 
(2) prior to the hearing the student should be given 
a list of witnesses and a copy of their statements 
er complaints along with other evidence and affidavits 
which the university intends to submit against him; 
(3) the university should give the student the oppor-
tunity to choose between a public or private hearing; 
(4) the hearing should be con:iucted by the appropriate 
tribunal; 
(5) the student should be permitted to have counsel 
present at the hearing and to seek advice during the 
course of the proceedings; 
(6) the student should be permitted to confront his 
accusors and to hear all witnesses; 
(7) it is fundamental that the hearing should provide 
the student with the opportunity to present his own 
case, his version of the facts, and any exhibits, 
affidavits, or witnesses on his behalf'; 
(8) the sl;udent should have the ric;ht to remain 
silent to avoid self-incrimination; 
(9) a full and complete record of the hearing should 
be made; 
(10) the student should be given the right of appeal 
within the administrative structure of the university; 
(11).the9~tudent should not be suspended before a 
hearing. 

It is also recommended that colleges review their 

rules and formulate specific regulations that adhere to th~ 

constj_tutional rights of students, both on a!'Ld off campus. 

This is admittedly a diff icu1t task, but leading scho~L,:.Ts 

i.n the field. maintain that it is necessary for the well-

belng of the university. They also assure those col'LcenH:d 

with such a task that the rules need not be dravm with 

92Alexa....'1dcr and Solomon, ibid., pp. 4-34-36. 
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mathematical precision. Tbe Sv.p::~cme Cou::::::'t, in ~ v. 
]. . . 93 . t . d t-i-- t i . . , _Jou1s1ana, ma1n aine i1a . ;}w woro Hnc:::~:- 11 in a cr1m1na.L 

statute was sufficiently precise for its rm:r:·pose. Rules 

need to be clear and specific but do not need the specific-

ity of a mathematical formula to be valid. 

Few community college due process controversies 

have reached the courts. The fev1 that have accord community 

college students the same procedural rights enumerated in 

Dixon. One community college case94 relies on Dixon in 

part of its decision. The community college student was 

suspended for a minor infraction of the rules of the 

community college. His hearing on this suspension con-

sisted of an oral notice from the Dean of Students to be 

in the President's office in an hour. At that time the 

President and Dean of Students discussed the situation 

with Perlman, the student, and suspended him for the minor 

infraction. A letter was subsequently sent tc Perlmc.n 

verifying his conviction for violatine the minor rule, and 

setting forth the penalty of suspension. This WRS shortly 

amended to probation. While on probation Perlman deliber-

ately and knowingly violated other school rules, and the 

junior college board expelled Perlman upon recommendation 

of the adJninistrative autho~ity. 

93cox v. Louisiana, 379 U.S. 559, 564 (1965). 

94Pe:rlman v. Shasta Joint Junior College District 
Beard of Trustees, 88 Cal. Rptr. 563 (1970). 
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The court helcl th<d; th~-~ J:iear:i..11c.:; :i.:01 the Presic1Gnt 's 

office resulting in suspens:i.on wao suffi ci:mtly adequate 

for the situation, since the offense anQ th0 penalty were 

so mild. 

We find nothing in Dixon requiring auitc so much 
formality in disciplinary proceedi:nEs for minor 
infractionc of coller,e rule3 which rn.ay be dealt 
with, as here, by the President of the collegc.95 

The court also found that Perlman was given due 

process in the steps leading up to the board meeting, i.e., 

adequate notice of details on the hearing and his rights 

at the hearing. What the court found unacceptable in the 

situation was that the board members had apparently agreed 

among themselves to expel Perlman before the hearing even 

commenced. The court found the board to be biased and 

prejudiced against Perlman, and commented: 

• • • if the record of such proceedings stowo hias 
o.nd prejudice upo:r:. the part of the administ:-c2:tivc 
body, its decision wiil not be upheld by the coarts 
(citations omitted).9° 

Several recommendations may be made from the holding 

in Perlman. College administrators should provide fair and 

reasonable notice and hearing for a student accused of even 

a minor infraction of a colleee rule, but this need not 

consist of written notice nor of a hearing before the board. 

This recommendation applies as long as the penalty is a mild 

95Perlman, ibid., p. 567. 

96Perlman, ibid., p. 570. 
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one. When·both tbe infraction 2.nd the penalty become more 

serious, more formal procedures should. be f·:J1lowed. What 

constitute3 "serious" is difficult to define, but certainly 

any expulsion or major suspension woulu qualify as "serious." 

The notice given the student in Perlman of the charr,es 

against him, of the hearing, and of his rights regarding 

the hearing were certainly adequate and are recommended. 

Discussion of the merits of the case before the hearing is 

to be avoided because of the possibility of the charge of a 

"biased a.nd prejudiced" hearing. Board members should be 

aware that their actions and decisions may be subject to 

judicial review, and as representatives of the state they 

must recognize and respect the constitutio118.l rights of the 

students. 

In another case, the court decided that a haircut 

regulation for males at a community college violated. the 

due process clause of the Fourteenth Amendment. 

In the absence of a showing that unusual conditions 
exist, the regulation of the length or style of a 
college student's hair is irrelevant ta any legitimate 
college ad.r:iinistrati ve interests and aEy such re~ula­
tion creates an arbitrary classificati~;·.n of college 
students •••• the instant case violates both the 
due process and equal protection provisions of the 
Fourteenth Amen~ment to the Cons·~itution of the 
United Stc..tes.9 

Thus, the court decided that the comnmnity college hair 

code for males lacl::ed. a rational relations:hlp to the edu-

97 IJancdale v. Tyler Junior College~ 4 70 F. 2d 
659, 664. 
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cational goals of the school and could not be sustained as 

a course of state action. The court maintained that citizens 

have a rie;ht "· • • to e;o into the ·vmrld as they please1198 

and that the Tyler Junior College dresu code violated that 

right of its male students. On its face it deprived them 

of their personal liberty, a violation in itself, and did 

so ·without due process of lm·1, another violation. This 

right of personal liberty is not a "fundamental" right, 

such as free expression or the right of association, but 

it is a lesser liberty 

• • • that may be invaded by the 
only to the same minimum test of 
that appliQs to all state action 
omitted).~~ 

state subject 
rationality 
(citations 

Another. junior co1lege case involved suspended 

junior college students who sought to enjoin school officials 

from conducting expulsion hearings until criminal act.ions, 

arising from the same activities that I·esul ted in the 

suspensions, had been completed. The students alsc• asked 

to have the junior college autho:cities reinstate thsm 

pending completion of both college and criminal proceed-
. 100 ine;s. 

The students asked for the injunction against any 

college proceeding, and for their imrneaiate reinstatement, 

03 
~Lansdale, ibid., p. 663. 

99~ 'b"d c15-harr, ii ., p. o • 
10°Furutani v. Ewiglebcn, 297 F. Supp. 1163 (1969). 
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on the groundc that their 8\i.Gy•.:n~>.Lons \-;·c.r:e causing ir-

reparable delays in their ed.uc<-1:Uonal cr.:.··:ef~J'.s. They also 

said that inwediate college proceedings would force them 

to testify about their a.cti vitiss, which \·:ould ,~iolate 

their Fifth Amendment rights, .as this testimony might be 

used against them later in criminal procoedings. The court 

responded: 

• • • if plaintiffs wish prompt hearings on their 
suspensions, they need only notify the college 
authorities. If, at such hearings, they are forced 
to incriminate themsel-ves to avoid expulsion and 
if that tef3timony is offered against them in sub-
sequent criminal proceedings, they can then invoke 
Garri~ in opposition t0 the offer. Therefore, 
expedited college hearings pose no threat to Fifth 
Amendment ri~hts.101 <.:> 

The .Q::lrri ty 102 case was a decision by the Supreme 

Court reversing the conYictions of police officers who 

had testified at a state investigation on alleged fixing 

of traffic tickets on the guarantee of impunity, ancl sub-

sequently had their testimony used against thefl1 i:::i. criminal 

proceedings arising from the investigations. 

The use by the state of the discredited ~ctions 

against the students would thus violate their Fifth Amend.-

ment rights against self-incrimination and their Fourteenth 

Amendment rights of a fair and reasonable hearing under the 

1o1Fu t . .b.d 1165 • ru ani, ii ., p. • 
102Garrity v. New Jersey, 385 U.S. 193, 87 S. Ct. 

616, 17 L. Ed. 2d 562 (1967). 



due process clause. Professor Wrir~ht ae;rccd that since 

there are no other state Jn,oceedinr;s ". . • in which personf: 

can be compelled to confess their guilt of a crime, there 

is no reason to think that the university disciplinary 

procP.edings can be an exception. 11103 

Equal Protection 

Fairness is a basic tenet of the American system 

of justice. Equal protection is one of the concepts, along 

with due process, that has evolved from this tenet. In 

Corpus Juri~ Secundurn equal protection is explained as 

. . . the basic principle on which rests justice under 11 

the J.aw. 11104 The equal protection clause of the Fourteenth 

Amendment of the Constitution of the United States expressly 

forbids any state to 

••• deny to any person within its jurisdiction 
the equal protection of the laws. This clause 
••• means ••• that all persons subjected to 
state legislation shall be treated alike, under like 
circumstances and conditions, both in privileges con-
ferred and in liabilities imposed; but it guarantees 
only the protection enjoyed by other persona or class9B~ 
in the same place and unc~ler like circu ... 'Tlstance;.;. • • • 1 :.J 

As the above quotation indicates, classification or dis-

crimination by the state based on a reasonable &istincticn 

may be valid. 

103Wright, ibid., p. 1077. 
10416A Corpus Jurin Secundum 2SG, Section 502. 
10516A C.J.S. 297, 293, Section 502. S8e also 

nunther y ibid.. , "C"hap:- 14-, sec. 1, 11 Eq_nal r:cotection, Old 
and i~ew, 11 p. 989. 
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The Ji'ourteenth Ar:J.E'rn~J:~C)ff~; was 1~0J.1ced by Congress 

in 1868 to bridge ". • • the con3titutional gap betvrecm 

the euarantees of the Bill of n::.ghts 8.Hd u:nconsti tut.ional 
1 l)6 action by state government." Not until almost 100 years 

later did the Supreme Court regularly begin to use the 

equal protection clause of the Amendment as a judicial tool 

to protect 11 fundarnental" rights not specified in the 

Constitution107 from state encroachment. The most important 

result so far of this clause has been its use in the dis-

mantling of racial segregation in this country. Other 

issues have utilized the reasoning of the equal protection 

clause, most notably the controversy over sex discrimination. 

Besides the problems of sex and ra.ce discrimination that have 

existed in educational insti tut.ions, tb.e recurrint; irritant 

of student appearance disputes continues to plague different 

levels of education. This section will review how the 

equal protection clause applies on commur.ity college campuses 

to discrimination based on 3ex, race, and appearance. 

Sex Discrimination -
"Sex, 11 unlike race, is not yet a 11 suspect 11 cate[;ory 

in judicial decisions. If and when the 26th Amendment to 

the Constitution of the United States is passed, sex as a 

106Alexander and Solomon, ibid., p. 438. 

107 (l th . , . d 90..., u-un· er, lOl ., p. u). 
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classification will then .become as corm ti tutionally- 11 suspect'! 

as race. Until that time sex discrimination controversies 

that reach judicial li t.igation must usu2.lly be decided 

on the basis of the equal pTotection clause. This clause 

does not afford as much protection aeainst the problem of 

sex discrimination as the 26th Amendill.ent would, if and 

108 when it is passed. 

This researcher is unaware of any public community 

college that excludes women from their programs on the 

basis of sex. This may be the result of the general dedi-

cation of community colleges to servine all the people of 

a community. On the four-year institutional level, a 

federal district court has held that regulations at the 

University of Virginia limiting adlnission to males only 

is unconstitutional, and 11 ••• that such discrimination 

on the basis of sex violates the Equal Protection Clause 

of the :F'ourteenth Amendment. u 109 

A different federal district court came to the 

opposite conclusion in a case in South Carolina. The case 

in this inst8.nce rested on slightly different facts than 

the Virginia case. The University of Virginia is the most 

prestigious institution in Virginia and has the most ex-

iOBFor more thorough discussions of this contro-
ver.uy se2 any and/or all isnues of WomgL_le::v Reporter, 
dating from September 1, 1974. 

!OS.Kirstein v. Rector and Vis:Ltors of University 
of VirGinias 309 F. Supp. 184, 187 (1970). 



tensive educational offerj_ngf.1. ~'he South Carolina. caBe 

:.nvolved a more "ordinary" four-year institution of the 

state's colleGe system. The male students seeking ad-

mission to the South Carolina college were doing so for 

the alleged reason of the convenience factor rather than 

the prestige factor. In light of the circumstances in 

South Carolina the court held that it could. not 

••• declare as a matter of law that a legislative 
classification, premised as it is on respectable 
pedagogical opinion, is without any rational justi-
fication and violative of the Equal Protection 
Clause.110 

If and when the 26th Amendment is passed this case will 

probably become obsolete. 

Race Djscrimination 

The discreditation of racial segregation in the 

educational system of the United States is well 1mown. 

Race is a "suspect" category under the Constitution of 

the United States and is therefore constitutionalJ.y im-

permissible in all public institutions. 111 The pos:L ti .. on 

of the Supreme Court on racial segregation evolved from 

110williai'1ls v. McNair, 3'16 F. Supp. 134, 133 
(1970). 

111 For a recent Su~reme Court ruling that seems 
to indicate that racial discrimination in private colleges 
is dubious 1 sc2 Bob J-ones Univcrnity v. Simon, Secretary 
of the Treasury, 416 U.S. 725 (1974). 



years of debate and as a resuJ.t of many court .. 1 ') case:3. 1 
L. 

Only two community co1lege caces have litigated 

the issue of racial discrimination. 11 3 In both cases the 

federal district courts ruled that the re~(Lations pro-

hibiting Negroes from attending their communities' com-

munity colleges to be unconstitutional. These decisions 

were reached before the landmark Suprcr: ~Jourt case of 

Brovm v. Board of Education 114 which deiini ti vely dis-

credited racial segregation in public education in the 

United States. 

Appearance Discrimination 

Male hair grooming controversies at the junior/ 

commllnity college level have produced more litigation than 

either race or sex discrimination issues. At least four 

junior/community college cases arguing male student groora-

ing standards have reached federal courts. One of the 

cases reached the Supreme Court, and although denied c<=.:.c:ti.-

orari, received a strong dissent by Justice Douglas against 

112For a discussion of the evolution of th2 Su1~eme 
Court's stand on racial discrimination see Gunthe::..', ibid., 
chap. 18, HTwo Problems of Ji;qual Protection: Race and Re-
apportionment, 11 pp. 1399-1454. :b'or review of racial 
segregation in higher education see .Alexancler and Solomon, 
ibid., chap. 9, pp. 511-589. 

11 \nioon v. City of' Paducah, 100 F. Supp. 116 
(1951); and Wichita Falls Junior College Dist. v. Battle, 
204 F. 2d 632 (1953). 

11 4Brown v. Board of Education, 347 U.S. 483, 74-
S. Ct. 686, 98 L. Ed. 873 (1954). 
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denial of certiorari. 

The first case app~ared in Alao~na in 1967. The 

court ruled: 

• • • the equal protection clause of the J!,our-
teenth AmAndrnent prohibits classification upon 
an u.nreasonable basis. This court is of the 
firm opinion that the classification of male 
students attending Jefferson State Jun:Lor College 
by their hair style 5.s unre:asonable and ±'ails to 
pass constitutional muster.115 

The opinion of the judge in this case evidenced 

strong annoyance with the junior college administration 

over its male hair grooming standarcls and, in particular, 

with its handling of this situation. Zachery and the other 

plaintiffs were excellent students as well as members of 

a successful musical group. None had ever been disciplinary 

problems. Chief Judge Lynne delivered the memorand'.lm 

opinion of the court and expressed his annoyance: 

It is crystal clear from the admissions of defendants 
as witnesses that their insistence upon the w.i thdrawal 
of plaintiffs from the colleee was motivated altogether 
by their dislike of what they considered exotic hair-
styling. There is no sugges·tion that the page-boy 
haircuts affected by plaj.ntj_ffs had any cff ect upon 
the heal th, discipline or decorum of the insti tl:t:~oJ.·i.. 
Zachery was a candidate for the office of president 
of the freshman c] ass and under the undisputecl. ev.i.C:L(;nce 
in this case he woul.d have been elected h~Ll h(J .:,ot 
been f creed to withdraw. It may fairly be co:,:1j ect""J..ced 
that the pros11ect of a young man with a page-boy 
haircut sorvine as president of his class trigce~ed 
the action of defendants. 116 

(1967). 
11 [:" JZachery v. Brovm, 299 F. Supp. pp. 1360, 1362 

116rb·d- . 13'1 l ·•' p. 0 • 
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In 1969 a case reached federal district court in 

Texas dicpu ting a male stuclc::nt' G bear<"l. Tl1r;; court ac-

knowledged that r;rooming regulations In:l.jr be J~lstified, but 

• • • the school offici2.ls are under a burden to 
justify this effort to regulate personal appear-
ance whether that attempted justification be in 
terms of discipline, health, morals, physical 
danger to others, or 'distractions' of others 
from their school work. • • • It must be demon-
strated that the exercise of the forbidden rights 
would materially and substantially interfere with 
the requiremer~ts of appropriate discipline in ;.the 
operation of the school (citations omitted). 117 

The court was able to find that none of the above 

possibilities for regulating male grooming standards were 

present at San Jacinto Junior College. Indeed, that court 

held that 

• • • the regulation was basically enacted to 
implement the perscnal distaste of certain school 
officials for beards and certain hair styles a.nd 
for the beliefs and attitudes which they thour;ht 
these beards and hair styles represented.118 

The record before the court showed neither existi11g nor 

potential problems resulting from males with long hair 

and/or beards (mustaches were allowed because they were 

11 worn b;y all people" according to a school official). 

The court held 

• • • that the reeulati.on in ques·non constitutes 
an unreasor12.ble classification in violation of the 

11 7calbillo v. San Jacinto Junior College, 
305 F. Supp. 857, 859 (1969). 

118calbillo, ibid., pp. 861-862. 
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equal protection clau::->e of t:he Foi)_ci.:r.:enth Amend-
ment. 119 

A California court :cu~c·cl agains ~; ::.-. junior college 

student attempting to nullify a college hair grooming rule 

for males. It held that 

• • • there was no evidence of unequal protection 
other than the assertion that boys were treated 
differently than Girls; i.e., girls could have 
long hair and boys could not. We do not consider 
the latter difference in treatment or classifica-
tion as creating any substantial constitutional 
question~ ·120 

This case reached the Supreme Court but wes denied certi-

orari. Justice Douglas dissented, saying: 

It seems incredible that under our federalism a 
state can deny a student education in its public 
school system unless his hair stylr 70:-.iports vd.th 
the standards of the school board. 2 

Al·chough the above quotation applies rnore directly 

to tt.e companion case of .Qlf.f, which was a high school male 

hair style controversy, it can be inferred that Justice 

Douglas felt the same way about college hair style regula-

tions. Douglas maintained that 11 • • • a s~1rious question 

f' t t · f tl 1 · · d r 122 
o~ equal pro ·ec ion o ie aw is raise • · Justice 

Douglas was also upset with the denial of certiorari 

because 

11 9calbillo, ibid., p. 861. 
12°King v. Saddleback Junior College District, 

445 F. 2d 932, 939 (1971). 
121 Olff v. East Side Union High Sc·1..':..ool District, 

404 U.S. 1042, cert. denied (19'72). 
122Ibid., p. 1045. 
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• • • the federal courts are in conflict and the 
decisions in disarray. \•le (the Supreme Court) 
have denied certiorari where the .l ov;c:r court has 
sustained the school boa:::cl 2.nd also 1,tht:J:e it has 
overruled the board. The question tendered is of 
great personal concern to many and of unusual con-
stitutional impartance.

7 
vrhich we should resolve 

(footnotes omitted).12~ · 

A Texas case was argued before a federal court of 

appeals with a panel of fifteen judges. The court majority 

held 

• in the absence of a showing that unusual 
conditions exist, the regulation of the length or 
style of a college student's hair is irrelevant 
to any legitimate college administrative interests 
and any such regulation creates an arbitrary 
classification of college students.124 

Nine judges concurred in the result, although not 

all agreed ,.,i th the written opinion of the court. Six of 

the judges dissented. The majority opinion held that the 

regulation violated the equal protection clause of the 

Fourteenth Amendment. 

It seems reasonable to conclude from a review of 

the preceding cases that in the future most federal courts 

will rule against any junior college regulations that speci:::.y 

the style and length of male students' hair. 

123Ibid., pp. 1045-46. 
124Lansda1c v. Tyler Junior College, 470 F. 2d 

659~ 664 (1972). 
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Sumro<~_:cv __ _._......;,,.: .. 
A perusal of the casec discussed in this chapter 

would seem to support the contention th~t the ccurts accept 

a constitutional view of the relationship that exists 

between and ai-:r10ng community college academic personnel, 

students, the administration, ancl society in general. 

This mea.ns that the dicta. laid. down by the Supreme Court 

in !,in~ must be seriously and carefully accepted by all 

elements of society concerned with t~e constitutional 

rights and responsibilities of public community college 

students. Students do retain their constitutional rights 

when they cross the school threshold. 

Although community colleges have been relatively 

free from the strife and turmoi.l that existed on ma.ny 

four-yea.r c;ollege campuses, college authorities should 

be cognizant of every student's constitutional right to 

freedom of expression, which must be distinguished from 

freedom of action. As Tinker illustrated, students do 

have the right to express their views, no matter how un-

popular they may be with other students, faculty, 2.nd/or 

society in eeneral. They do not, however, have the right 

to disrupt substantially the organizatton 2nd maintenance 

of normal school dCtivities. Tinker has also been used to 

reaffirm -.:.be constj_ tutional right of students to hear any 

outside spe =..Llrnr-, rcgardle~3::; of the vievrn espoused by the 

spc<.1!:erJ subject to reasono..blc restrJct:Lons on the format 
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of the spe~ch. The important reference point here in that 

the school may consti tutionc1.1J.y ree;u1atc this format but 

may not r,onsti tutionally rcL,rulate the conter:t. 

Freedom of press on college campuses has also been 

supported in Papish. No matter how distasteful and objec-

tionable the subject matter may be to some or all of the 

members of the college community, Papish firmly established 

the constitutional right of the students to publish their 

ovm material. 

Search and seizure is currently a complex issue 

with no definitive rulings by the Supreme Court on con-

troversies that occur on college campuses. The wisest 

attitude of college authorities toward this potentially 

explosive problem would seem to be to follow the advice 

of Professor Donald Hall (see footnote 78 of this chapter) 

and always obtain a valid search warrant before searching 

a student's belongings. This is the most cautious approach 

and may be the constitutional line finally chosen by the 

Supreme Court if they ever rule specifically on a college 

student's rights on campus under the Fourth Amendment. The 

weight of authority in the field seems to indicate that the 

Supreme Court might eventually r:ule that college students 

do have the full protections of the Fourth Amendment as 

much on campus as they alreac1y have off campus. 

Due process in school aisciplin3ry proceedings is 

a firmly established principle for almost every level of 
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st~1dent in the United States today. Recent court cases 

have upheld the rights of secondary studcntf> to due process 

in any disciplinary proceedinc;n leading to any suspension 
125 or expulsion. It can be safely maintained ~hat these 

rights established in a secondary school setting are entire-

ly relevant in a post-secondary situation. The constitu-

tional guarantees of due process set forth in the Fifth and 

Fourteenth Amendments fully apply on the college c2.IIlpuses 

of today. 

A pr1nciple of law, as basic to the Constitution as 

due process, is equal protection. Its application on the 

college calnpus, though, is not as clear as due process. 

Discrimination on the basis of race, national origin, or 

ethnic origin is almo~t completely discredited in education-

al circles. Unfortunately, discrimination based on sex 

and/or appearance is still prevalent on many carnpuses. 

The United States Government is makine e;reat strides in 

eradicating sex discrimination through congressional legis-

lation, and the Supreme ~ourt seems more amenable to acce}Jt·-

ing sex as a suspect category under equal protection along 
12G with race, but their stance is still somni,·1!1:1.t r~tl.E'k.Y c:~nd 

125wood v. Strickland, 4-20 U.S. 308 ("1975); Gens 
v. Lopez, 419 U.S. 565 (1975). 

126For a complete analysis of the Supreme Court's 
pnst and current position on the connection between equal 
protection and sexual discr.i.mination 1 see \·!omen IJ21;1 Re oorter, """!-___ .. ____ -............__ 

all issues, beginning September, 1974, to tllc present. 
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needs further clarification. The denial of certiorari 

by the Supreme Court in the Kin;;;: and C'l ff cases leaves 
--·~· ...................... ~ .. 

the area of appearance discrimination undecided. If 

such an appearance case is ever decided by the Supreme 

Court, it seems probable that·Justice Douglas' line of 

argument--that appearance should m2..ke no difference in 

the educational process--would be accepted by the members 

of the Court. 

From a review of the cases prese:qted in this 

chapter there is no doubt that the judiciary overwhelming-

ly views the current relationship between college and 

student as one based on solid constitutional principles. 



CHA?TEH. V 

SUMMARY, DISCUSSION, AND RECOT·1HEIJDATIONS 

It is important in this final chapter to summarize 

the analysis of this study, to discus.s implications of the 

study, ard to provide recommendations fo:r those interested 

in ;.:md concerned with the constitutional rights and respon-

si bili ties of public community college st1J.dents and academic 

personnel. 

Summary - .. 
1. It is clear from the Supreme Court 1 s decisions 

on constitutional issues in landmark cases originating in 

educational institutions (Sweezv, Keyishi£,£, Roncrson, 

"Pi <'}reT'l. n 7 
-- -- ._,, ~ -- J. \...;,., -· inter ~) that the justices view the 

protection of First Amendment rights of teachers as essential 

to the democratic ideals a."1.d goals of the United. States. 

2. State employment is not a prjvilege dependent 

upon sts:~:c e;qpJ. oyees surre11der.in2 their riz-;hto to constitu-· 

tional frcecl.oms guaranteed to all citizens b;y the Co~1.sti tu.-

ti 0~1.. 

3. AG lone as the teacher's expression of vie~s 

(J.oc;J 1; :;t nnb::d;ant::.r~lly disrupt the acti vi tj_cs of th8 .state 



or its agencies, the belief and exercise of views are pro-

tected by the First Amendmcm t of the Corm-Ci tution. 

4. The United St2tes Supreme Court has struck down 

state loyalty oaths that prohibit political associational 

activities on the grounds that the Constitution proscribes 

any and all disclaimers on po1itical associations by public 

school teachers. 

5. A reading of Pickering and .lbE]f.£E seems to 

indicate that community college academic personnel should 

oe given the same freedom from restrictions on partisan 

political activity that their colleagues at public four-

year institutions enjoy. 

6. Statutory provisions that establish general 

curriculum stande..rds seem to be constitutional but community 

college professors should be accorded the same freedom of 

schola.rly choice as their colleagues at public four-year 

institutions exercise. 

7. The use of allegedly obscene material in the 

classroom will be protected only when such materials relate 

to the euucational purposes and goals of the classroom 

cur:r_·j_ cr~lurr;. 

8. The Roth and Sinclerma:n.11. decisions clearly show 

that a state-e<11ployed ~ tenured teacher· who is dismissed is 

always entitled to a wr.ittcn notice oi' the reasons for dis-

IT)5..ss<:)1 and a hearing, j_f requested. 



9. ·A non-tenured, state-employed te<:cher iG not 

entitled to a written notice of the rear;c;·,L> :·or non-renewal 

and a hearinG, unless state sto.tutes so [;r.cc.ify. 

1 O. If a non-tenured teacher is dL:nnissed before 

end of the contract period, it .would seem t:1at written 

notice and a due process hearing would be accorded the dis-

missed non-tenured teacher, if requested. If no grievance 

procedure exists for faculty members, or if the professor 

has exhausted all administrative possibilities, the professor 

is entitled to bring su.i t at lai.·r for breach of contract. 

11. In B:.21h the Supreme Court maintained that any 

charges of dishonesty, immorality, or disability that placed 

a stigma on the faculty member or foreclosed other employ-

ment would require :notice and an opportu:i1i ty to be heard in 

a due process setting, regardless of the tenure status of 

the faculty member. 

12. State-employed, academic admir·istrati ve personnel 

are protected 1mder the Fourteenth Amendment from dismissal 

before the end of their res~ective contra.e·cs without caur:c, 

ana are entitled to a hearj_ng if they request one for such an 

occurrence. 

13. ~['he ccurto :b.a.vc recognized the lcgi timaey of the 

c.lisrn.i.ssal of tenured and non-tenured t.e2..~hers bec2.use of a 

bona fide financial exigency and/or the discontinuanco OJ:' 

reduction of a particular academic p:eogrrun. 
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1 ~-. Students do retc..d.n their ccnstitutional rights 

when they cross the school thre011old. 

15. The relationship between conllimni ty college 

students and the community college rests firmly on consti-

tutional principles. 

16. Students do retain their First Amendment rights 

of freedom of expression through the student newspaper, 

student assemblies, and choices of outside speakers. Free-

dom of expression and freedom of action must be diff ercn-

tiat ed, though, since the Supreme Court in Panish and 

Tinker, inter ~' made it clear that while school author-

ities may regulate the time, place, or manner of these First 

·Amendment rights, they may not regulate the content of such 

expression. 

17. College authori ti.es may regulate the content 

of legitimate campus activities if such activities present 

an immediate, clear danger to the safety of individuals, 

campus buildings, and/or campus functions. 

18. College authorit~es may search a student's 

belongings--as long as the search is instigated by and 

conducted by university officials for university purposes 

and according to valid and reasonable university rules. 

19. Students are ent.i tJ.ea. to du.e process when 

8Uspension or expulsion procr.edine:s are initiated aga:i.:r:c-t: 

them. 



20.. Discriminatio:".1 he.0c!d on :;:·:.w2 ~ t~cx, or appearance 

wo11.ld seem to be proscrib2d. by tbc equoJ_ protection principle 

of the Fourteenth Amendment. 

Diocu;:;sion 

The constitutional rights and responsibilities of 

_public community college students and academic pe:r.sonnel haYe 

been recognized and greatly stre:ngthenod by judicial decisions 

over the past twenty-eight years. Although the focus of this 

study has been on the students and academi·c personnel of 

public community colleges, it is apparent from a review 

of the previous chapters that the constitutional principles 

discussed apply equally to four-year institutions. The 

cases presented in this study have shoi.vn that the four-

year educational institutions generally recognized and accept-

ed the validity of constitutional protections on the college 

cam~us before the two-year institutions did. This slower 

recognition on community college campuses of the constitu-

tional rights cf students and academic perscnnel flows from 

the beliefs of the professional of the two systems directly 

ccnc:erned i.dth such rights--the education2l and· judicial 

syr.; tc;r.1s ~ J?(J.r man.y years n.ei·l~her professi.on. \Vas certain \~1hat 

position~ if any, community colleges hacl in highei· t::duc2.tio:n., 

and .f:i.:·or11 thi.s unc0rtainty f] owed the confusi.on of hov!, or 

even whether, conotitutional rights could b2 exercised on 

a cc11ir!',uni ty collcee campus. 
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The determination o.f t}1e propa:c place of public 

junior colleges in the edur .. :::;.t:Lonal systc:i:1 has been a source 

of confusion a..."'ld disagreement among ccl.ucators since the 

establishnent of the first successful public junior colleee 

in 1901~ Advocates of the German tradition of education 

argued that junior colleges should be p~rt of the secondary 

level of education, separate from the elit9 university 

level. This debate contributed to the uncertainty among 

educators, and in society generally, to t~e proper place of 

community college students and academic personnel in the 

educational hierarchy. Were they to be treated as public 

school students and teachers, with the customary restrictions 

and controls exercised over those groups? Or were community 

college students and academic personnel to be accorded the 

ereater freedoms of those at the university level? 

The German viev1 of an educational hierarchy was 

eventually rejected as incompatible with the democratic 

beliefs of American society, and the public junior college--

or community college--gradually became accepted as a part 

of the higher education system in this country.. Yet a 

residue of confusion remained as to the legitimate place 

of community college students and academic personnel in 

tl-~E: ed::i.cational hierarchy. This confusion increased the 

cU:ff icuJ..ties of those '»tho argued for the same extension 

of co!lst:l.tutional protections existing on the cartpu:::.'.cs o:f 

four-year i.nri"i.::.iti..1.ti.ons to the co.mpuoes of two-year insti tu-

tiono. 



-1~.o 

Recognition of the legitimacy of constitutional 

rii:;hts on cornmuni ty caller,·~- .::am.puses v:e,~:1 ;3 t_ymied also by 

the nature of the judicial Eystcm. Courts are tradition-

ally reluctant to debate issues that have no obvious legal 

precedents. Since the judicial system bad rarely involved . 

itself in controversies originating in the educational 

sphere before the second half of the twentieth century 

no unified legal view of constitutional issues affecting 

education existed. 

Another factor explaining the reluctance of the 

judicial system to enter the debate over constitutional 

r.ights on college campuses was the traditional notion th::~t 

public employment and public education were privileges of 

the citizenry. Since these were privileges, the State could 

limit the constitutional rights of those enjoying the 

privileges of either public employment or public e~ucat.ion 

Ji:.brough "reasonable" regulations. 1 

Two landmark Supreme Court cases thorouc;hly a.is-

credited these notions. In 1967 in }:\eyishian v. }!o~Q. ... 9f 

,Be,g~2 tb.e S'.lpreme Court rejected the idea that public 

employment was a privilege and that those in the public 

1This reasoning is ~enerally attributed to Justice 
Holmes' farno-;JS s Latcment in Y:c.Auliffe v. Mayo:c of New 
13erlfoJ:>d, 15~~ Il8ss. 216, 220, 29 1~.T~. 517, 517 (1892): 
"The pc ~;i ti oner rmy have a constitutional right to talk 
politics, but he has no constitutional right to be a 
polic8mt=tn. ·;r 

2Kcyishian v. Board of Regents, 385 U.S. 589, 
60)~06 (1967). 
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emplc1y would have to accept ab:coe;ation of Gome of their 

constitutional rights. Twenty-three y2~~3 earlier in 
')'. 

~'!.!! v. ;§.£ard of Ed.ucatior.) ar[.i;iJ.ments that public lower 

education waG a privilege not a right !lad been totally 

rejected by the Supreme Court. A lower court decision 

extended the Brovm line of reasoning to the college level 
• 19 ,..A 4. in bi. Although the court did not address the issue 

of whether a state's citizens have a right to public 

higher education, the decision was solidly based on the 

constitutional principle of due process. Thus, once a 

particular state had elected to provide a system of 

public higher education for its citizens, public higher 

education became less of a privilege and more of a right, 

and thus could not be wi thd:cavm without the constitutional 

protection of due process. 

In 1969 the United States Supreme Court ended a 

long pe:r:Lod of judicial indecision by firmly and decisively 

establishing the constitutional rights, on and off the 

campus, for the recipients of public education in the 

landmark decision, !}nke,E v. Des Moin~. 5 The retention 

7> /B B d f E' J,• "2;4'7 U {' AC>'l. (·19r·4) rov1n v. oar o •c.n.:i.cavion, _,, u1. ·tO:J :::> • 

4Dixon v. Alabama State Board of Ecluca.tion, cert. 
den. 368 U.S. 930 (1961). For an excellent di~~ussicn of 
the importanct: of Dixon, see Charles .Alan Wright, 1"J:hc 
Constitution on the Campus, 11 22 yancl£Ebi.lt J;av; Hevicw, 
1027 (1969). 

r: 
:>Tinker, ibid. 



of cor1s ti tutional rights for te2.chers .in the public employ 

was clearly enunciated in the S~lpreme Cou~t cases of Sweczv, 
~-_.Jt_ 

Keyishian 
-· t 

Several of the Supreme Court cases delineatine the validity 

of constitutional rights for publicly employed teachers 

specifically concerned the importance of consti tut.ional 

rights on college campuses. For example, the majority 

opinion in §;'rnezy said 

••• to impose any straitjackat upon.the intellectual 
leaders in our colleges and universities would imperil 
the future of our nation. • • • Teachers and. students 
must always remain free to inquire, to study, to 
evaluate.b 

Thus the United States Supreme Court has clearly established 

that the judiciary has a legal right, and indeed a constitu-

tiona1 d~ty, to safeguard teachers and students of the public 

01ri.pJ.oy at all educational levels from any encroachment upon 

the free exercise of their constitutional rights. 

Increased judicial interest in the constitutional 

rights of teachers and students was encouraged by a rcrnark-

able increase in interest over the past thj.rty years a.E;ong 

the general citizenry in their consti tutio:nal .r:'...ghts. 

Several elements of United States society s.eem to have con-

tributcd tu a rise in this interest. The increased sophisti-

cation of tte eeneral populace has been a.a·canccd by greater 

nu:nbers of citizens attcndine; college--maT:!y under the 

6swGezy, p. 250. 



ben~fits of the G.I. Billo The CTreater ceographic and 

socio-economic mobil.ity of the United Statea population 

since World War II seems to have eroded the parochial, 

i:risular nature of many institutions, in particular the 

judicis.l system and the educational system. And the media--

mainly television--have made citizens more aware of con-

stitutional issues such as free speech, the right to 

demonstrate, the right to privacy, and equal protection 

under the law. 

The societal element of greatest immediacy and 

importance to the public community college has been the 

tremendous rise in college enrollment since World \'lar II. 

For example, community college enrollment has more than 

quadrupled since 1960. This extraordinary increase, taken 

in conjunction with the societal rise in socio-economic 

and geographic mobility, transformed the community college 

from a minor to a major comrJonent of the higher educational 

system. 

In the past sixteen years the comJnuni ty college 

system has gained a respected place in the educatj_onal 

hie:carchy of the United States as a legi \;i;natc an(i vital 

part of higher education. Few would now argue that the 

community collcGe should be an extension of the secondary 

school system. The decades-long debate over the community 

college 1 s correct level in the education;;:.]. system has 

encled with i tf.> unquestioned placement at the 1 eve] of 



higher education. 

Over the past few d0cadcs the jucUci.ary has steadily 

lessened its reluctance to interfere in issues arising from 

the college campus. Thus constitutional rights controversies 

from two-year and four-year institutions have increasingly 

been settled in courts. 

Few courts now recognize legal distinctions between 

community colleges and four-year institutions in the exercise 

of constitutional rights by an institution's students and 

academic personnel. In Sindermann the Supreme Court 

justices paid scant attention to the fact that Sindermann's 

tenure question originated on a community college campus. 

State statutes and implicit and/or explicit college tenure 

practices determined Sindermari..n's tenure situation. Indeed, 

in the opinion the justices made no distinction whatsoever 

between four-year and t·wo-year colleges in the recognition 

of constitutional rights for state-employed teachers. 

The professionals of both the educational and legal 

systems of this country have alternately influenced each 

other to view the community college system as a part of 

hieher education, not of the secondary school system. Since 

both educators and judges now view community colleges as a 

definite part of higher education, a court decision on a 

controversy over constitutional rights from a two-year 

institution usually applies equally well to similar issues 

at four-year institutions an1 vice-versa. 



J?or years, Pirsi: Anc~dr.icnt freedoms have been 

viewed by educato:cs and juiicer.i <3.S vital to the democratic 

ideals of our nation and :necessary for the protection of 

scholarly research at the college level. In Supreme 

Court ca.ses the justices have written about the importance 

of academic freedom to the entire nation.7 In Swee~y the 

justices declared that 

the essentiality of freedom in the community of Amer-
ican universities is almost self-evident. No one 
should underestimate the vital role in a democracy 
that is played by those who guide and train our 
youth.8 

First Amendment frzedoms are among the most precious 

rights of the Constitution. Political controversies of the 

past few years clearly sho\·1 that the First Amendment rights 

of freedom of speech and freedom of expression are absolute-

l;y vital to the maintenance of a democratic system. Dis-

cussion and debate are essential for the compromises 

democratic societies must make and are crucial for their 

fairness and stability. Citizens of a democracy mu.st not 

fear that the government will restrict the exercise of their 

First Amendment .rights. Just:Lce Narshall strongly ad.J.ressed 

this particular issue in the important First Amentl.i.C}t°t c:~.se, 

,QEnnell v. B\.m;cnbotha1:i. 

If there is any fixed star in our constitutional 
constellation, it is that no official, high or 

7K . l . . b. d eyis iie.n, i i • , p. 603. See also Epperson, ibid. 
8sweezy, ibid., p. 250. 
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petty, can prosc:i~ibc ·w}w t: 011.::tll be orthodox in 
politics, nationalism, rcJ:L[~ion, cxr:' other matters 
of opinion.9 · 

An organization that has been concerned about the 

issues of academic freedom and tenure since its inception 

is the American Association of University Professors. In 

1934 the A.A.UP and the American Association of Colleges 

began a series of conferences designed to update a 1925 

statement of academic freedom and tenure. These conferences 

culminated in 1940 with the "19!~0 Statement of Principles 

on Academic J?reedom and Tenure. 11 Both ore;anizations agreed 

to the 1940 restatement and were the first professional 

groups to endorse it. Since that time over 85 professional 

groups, such as the Association of American Law Schools 

(1946), the American Association of Colleges for Teacher 

Education (1950), the American Association for Higher 

E~ucation (1950), the Texas Junior Collee;e Teachers 

Association (1970), and the Massachusetts Regional Community 

Collec;e Faculty Association (1973), have endorsed the "1940 

Statement of Principles." The AAUP recom:nendations are 

careful, thoughtful policy statements and have been inco:rpor-

ated intc nany faculty handbooks and state statutes. 

The 11 1940 Statement of Principlc;s" asserts that a 

f'acv.l ty member's right to speak or write, as a ci ti/:; en, 
-~-~---~---

9connell, ibid..~ p. 210. 
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should be free from inotitutional ccnso=ship or discipline. 

At the same time every faculty member l~::~s a special respon-

sibility arising from the position of teacher 

to be accurate, to exercioe appropriate restraint, 
to show respect for the opinions of others, and to 
make every effort to iridicate that he is not an 
institutional spokesman.10 

''lhile a faculty member can be removed from a faculty 

position for irresponsible, extr~~ural remarks, the academic 

community should be convinced that such remarks bear upon 

the fitness of the faculty member's position as a teacher. 

According to the AAUP the 

controlling principle is that a faculty member's 
expression of opinion as a citizen cannot constitute 
grounds for dismissal unless it clearly demonstrates 
the faculty member's unfitness for • ., • {the} 
positi~n. ~xtramurnl utt2~2nce8 ra~cly be2r upon 
the faculty member's fitness for ••• [the] position. 
:Moreover, a final decision should take into account 
the faculty member's entire record as a teacher and 
scholar. In the absence of weighty evidence of 
unfitness, the administration should :aot pref e:c 
charges; and if it is not clearly proved i.n the 
hearine; that the faculty member is U".lfit for ••• 
[the] position, the faculty cormni ttce should make a 
finding in favor of the fac:il ty meD11er concerned. 11 

Political activity by. teachers may also involve 

polit.i..eal of:ficeholding. In a 1969 11 Statement on Prof'c:r-.Go::cs 

and Political Acti vi ty1112 t~1e .AAUP discussed this situation 

1 OAAUV Bulletin, "Co:mmi ttee A s·catement on Extra~­
mural Uttcraric;c~s, 11 Spring, 1965, p. 29. 

11 Ibid.. 
12AAUP Bulletin, 11 Statement of Lcofessors and 

Political Activity, 11 Spring, 1969, pp. 27-28. 



and stated· that 

the college o:r_· university faculty rrc;~·::'c:r_· is a 
citizen and, like other. citizens, Lhouhl be free 
to engaee in political activjties 20 far as ••• 
[the faculty member] is able to do ~;ci r..:onsistentJ.y 
with ••• oblieations as a teacher and scholar.1j 

Some poli tj_cal offices require minimal activity, while 

others are major undertakings. With the former the AAUl) 

belie-..res that a faculty merr.ber can nerve competently as a 

minor political officeholde:r. while continuing as a full-

time faculty member. The latter situation would probably 

require the faculty member to take a leave of absence. 

Such a leave of absence should be provided by institutional 

arl'angement, according to the AAUP. At the same time, 

the A.A.UP reninds the faculty member of institutional 

ol~1igation;=; to other faculty members, the administration, 

and to students, and ·suggests that faculty members limit 

such political activity to a 11 reasonable period.11 14 

The United States Supreme Court has struck dO\\ln 

state j_oya1ty oaths that prohibit political associational 

activi t.ies on the grounds that the Constitution prosc:r.lbes 

any c:md all disclaimers on aosociations by public schoo!_ 

teache:L's. It is ce:t."t.:iinly a valid int2rcst of any govern-

mcnt to insure its existence and to euard against propaGanda 

in the ;:;chooJs which calls for the overthrow of the govern-

131·1 . d 28 )]. • ' p. - • 
14AAU1? Bulletin, Sprine~ 1965, ibid. 
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ruent. How6vcr, loyalty oaths seem to be a particularly 

empty way of attaining such goals. Jf :.=•.;:•. oath is rcauired ... ' 

of public employees, the simple sentclY!C in Connell would 
·- ---

seem to be constitutionally acceptable and therefore the 

least objectionable. 

Classroom activities are rarely regulated at the 

higher education level, although statutory provisions that 

estab1i.sh general curriculu:w standards seem to be consti-

tutional, from a reading of Epperson. A~ademic freedom 

i::: essent.ial to academic excellence but teachers must be 

judicious about discussing material outside their academic 

area of expertise. 

The teacher is entitled to freedom in the class-
room in discuss:i.n;_~ h.i.8 sul)j ect, but • • • should 
be careful not to introduce into • • • teaching 
controversial watter which has no relation to • • • 
{the] subject •••• [Also] the teacher is entitled 
to full freedom in research and in the publication 
of the results, subject to the adequate performance 
of ••• other academic duties ••• ~ The intent 
of this statement is not to discourage what is 
'controversial.' Controversy is at the hsart of 
the free academic inquiry 1:1hich tbe entire ~:~~ .. ai:em12n-s 
is desicned to foster. The passage serves to under-
score t~e need for the teacher to avoid pcrsictently 
intruc'Ll.r.i:::: material which has no rela. ti.on to • • • 
[tbe} sul:)j ect. 15 . 

Two lower court cases that dealt with the classroom 

use of allegedly ob3cene materials correlate with the 
-----~---------·1 r· 

_J fo AUP J3u11ctin. "Academic Frcec1ci,-cr ai:.:-l 'i'·:-murc: 
1Of,0 °t->tP~r:·r,1·1+ o·L'· l)y>l. "lCJ: ple"' ''TI Cl In·l-(yy.-.,-~_,,,,-f·.1· ~.·,-, l ... OI ···j'-'i''~-c~ ,. ~' t ) iJ ~.!. I -·, . _,. IJ . -'- -1- _1 - L) C..........l • ... \J ~ J __ t.J_._. 'I... o , V C,. J _.., • ._ •• "" '.._ $ 

.Tune, 197Lt-, p:9. 270-71. See 2.loo f\.!1.U:~: ::;-l~~:-l:~tin, 11 Frf2 
Recommended Irmtitutional Reculationr, on _.~C::J.L~ c::lj_c Ji'rcec1.1J'.r1 

and Tenure~ 11 Vi'i.rner, 1972, pp. 428-4)3. 
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suc;gestj.ons of the AAUP •. In !12tzr,cr tbc:: o.Jlegcdly ind cc F1r\; 

material was found to rcl~tc to the cduc~tlunal goals of 

the professor's course and Professor Heti:r;er was ordered 

reinstated by the court. In Hensey the court found that 

the allegedly indecent actions and material had no relation 

to the classroom subject matter and upheld Hense;{ 1 s dis-

missal by the community college board. These two cases 

are a strong indication that the use of allegedly obscene 

material in the classroom will be protected only when such 

materials relate to the educational purposes and goals of 

the classroom curriculum. The Supreme Court case of 

Epne~ clearly shows though, that the justices believe 

academic .freedom guarantees scholarly cho:Lcc~-; in the class-

room at the college level. 

The first definitive United States Supreme Court 

case on Fi1:st Amendment rights was decided only 55 years 

ago. Since that time the constitutional rights that emanate 

from the First Amendment have become soLi..dly established 

among the constitutional and lq~al traditions of this 

co1u1try. 

Although the Supreme Court has ruled tb~t teachers 

do not have a constitutiona1 right to a system of tenure, 

the Constitution does provide state-employed teach~rs ~ith 

subi:;tantial legal safeguards for the protecticn o:f ace::domic 

freedom and aga:i.nst "political, p<.=.trtisan or capricious" 1 G 

16,.; --k · B 1 f -·a t. ~-~ ering v. oarc o · ~ uca-ion, 
1, 6 (1967). 

22'.> H.B. 2d 



151 

c1j_smissal •· An mentioned, tr:;::~~hcrs ar(; constitutionally 

protected ;mder the Fi_rst J;.1:1cr1d:.10nt fro!:: c~ismissal for 

the exercise of any of their }'j_rnt ArnernJrr~ent ri8hts. 

The two land.mo.rk Supreme Court dcGisions on 

col1ege facuJ. ty dismissal issues, Rot}~ and ~1dermann, 

held that a teacher's right to reemployment "is essen-

tially a matter of state concern and st2.te law. n 17 This 

is because the relationship between a faculty member and 

a state institution rests on the property interest of 

employment which is "created" and "defined by existing 

rules or understandings that stem from an independent 

source such as state law. 1118 Thus, state law controls 

\vhether faculty members are entitled to tenure. If a 

state has neither statutes relating to the contractual 

rights of teachers nor 11 ••• implied ••• (or) un-

written 'common law 11119 tenure formulas that exist in 

practice, then the state-employed teacher has no right to 

continued employment. However, i:f a contractual o~c 8J'l 

implied system of tenure does exist, then a teacher clo0c 

have a. right to continued employment if the teacher i.1as 

met the requirements for either contractua1 or implied 

tenure. 
-----------~~~~~~ 

l7Iloth and Sindermann, ibid., pp. 603-04- (Burger, 
J., concurrin3 opinion). 

18], . d . OJ. • 

'i9 Sindcrmann, ibid., p. 602. 
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The Hoth and Sinderrr..~ decini ons also clearly 

show that a state-employed j tenured tc<:::.c}ler who is dis-

missed is always entitled to a vrritten notice of the 

reasons for dismissal and a hearing, if requested. This 

opinion rests on the FourtE:enth Amendment protection of 

due process for any deprivation of a state created property 

interest--in this case tenured employment--by the state. 

A non-tenured, state-employed teacher is not accorded the 

same protections if non-renewed, unless state statutes so 

specify. 

These two decisions in no way negate the faculty 

member's panoply of constitutional rights and protections. 

Professor Van Alstyne commented that 

nothing in either Roth or Sindermann at all 
impairs the statutory-right of a faculty me~ber 
to secure full redress in an appropriate federal 
court upon proof of • • • [the} allegation that 
• • • non-reappointment was significa.n.tly in-
fluenced by considerations foreclosed by the 
Bill of Rights or the Fourteenth Amendment. In 
both Roth and Sinderma:nn, the Supreme Court 
remanaed-the cases to the federal district 
courts to consider the merits of each faculty 
member's First Amendment claim that the decision 
of non-reappointment was in retaliation for 
critical public utterances which the faculty 
member alleged to be prote::!ted by the First 
Amendment. With no dissent to this proI;osi tio:n, 
Hr. Justice Stewart observed: 'The first question 
presented is ·whether the respondent's lack of a 
contractual or tenure riGht to re-employment, 
taken alone, defeats his claim that the non-
renewal 0f his contract violated the First and 
Fourteenth Amendments. We hold that it does not.' 
In this respect, the decision fully confix·med 
prior holdings of Supreme C01n·t cases that lack 
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of tenure has no effect upon the ~mbstanti ve equal 
protection of First .Amendment riGhts.20 

It is also important to note that in Roth the 

Supreme Court maintained that any charees of dishonesty, 

immorality, or disability that place a stigma on the 

faculty member or foreclose other employment would require 

notice and an opportunity to be heard in a due process 

setting, regardless of the tenure status of the faculty 

member. 21 These rights flow from the protections of 

liberty and property guaranteed by the Fourteenth Amend-

ment. 22 

Although courts have distinguished between academic 

administrative personnel and academic faculty in regard 

to First Amendment rights neither group can be dismissed 

for the :::-ational, good-faith exercise of their subst.:rnti".'"0 

constitutional rights. Academic administrative personnel 

usually do not have tenure as administrators. Indeed, the 

AAUP reco.mmends that tenure flow only from the position of 

teacher. However, state-employed, academic administrative 

personnel are protected under the Fourteenth Amendment from 

dis~issal before the end of their respective contracts 

·without CG.Use, and are entitled to a hearing if they request 

20william Van Alstyne, 11 The Supreme Court Speaks 
to th(~ Untenured: A Comment on Board of Regents v. Roth 
and 'Perry v. Sindermann," .AAUP I3ulletiB, September, 1972, 
p. 270. 

21 aoth, ibid., pp. 573-74. 
22Tl .. - .... ),l.Ci.. , pp. 569-70. See also Neyer, ibid. 
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one for such an occurrence. 

Both the AAUP and the courts have recognized the 

legitimacy of the dismissal of tenured a.nd non-tenured 

teachers because of financial exigency and/or the dis-

continuance or reduction of a.particular academic pro-

gram.23 The AAUP and the courts both assert that such a 

financial exigency should be demonstrably bona fide "which 

cannot be alleviated by less drastic means. 112 4 The AAUP 

also recommends that stringent guidelines be followed in 

the determination of which faculty members and which pro-

grams are to be reduced. These should include the meaning-

ful participation of faculty in such decisions, the con-

tinuance of service of a tenured professoI· over that of a 

non-tenured professor, the opportunity for tenured faculty 

members to readapt within a department or elsewhere within 

the institution. If termination of tenured or non-tenured 

faculty is seen as the only so~ution to the situation of 

financial exigency, both groups should be given at least 

a year of :notice and fair financial compensation for a..."'1.y 

hardships caused by such a termination. 25 WhilP. di.smisf32.l 

23AATJJ? Bulletin, "Termination of Faculty Ap:point-
ments Becc..use 01 Financial Exigency, Discontinuance of a 
Progra..TU or Department, or Medical Reasons, 11 Winter, 1974, 
pp. 4-11-413. Also AAUJ? Bulletin, "On Institutional 
Problems Resulting from Financial Exigency: Some Operating 
Guidelines, 11 Summer, 1974, pp. 267-68; al.so, Am. Assoc. 
of Univ. Prof., Bloomfield Collec;e Chapter, ibid.; Ducorbier, 
ibid., I1evitt, ibid., Johnson, ibid. 

24AAUP Bulletin, Winter, 1974, p. 411. 
25AAUP Bulletin, Sununer, 1974, pp. 267-68. 
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practices are often tied to legitimate college concerns 

of maintaining or reducing costs, the courts have stated 

that teachers cannot be denied their basic legal rights 

because of financial problems. 26 

Whatever the reasons for non-renewal or dismissal, 

whether the faculty member is tenured or non-tenured, a 

fair decision for all concerned demands the minimal steps 

of due process. It would also be prudent practice for 

administrative personnel to insure that all faculty members 

are aware, early in their appointments, of what is entailed 

in the process of tenure and of all the 11 substantive and 

procedural standards generally employed in decisions 

affecting renewal and tenure. 1127 Although it is impossible 

to establish mathematical standards that would determine 

at what point a faculty member had attained enough expertise 

in teaching and sufficient stature in scholarship to attain 

tenure, the AAUP recommends that the educational institution 

state in writing which aspects of the faculty member 1 s 

career will be considered and the relative importance of 

each aspect. Careful evaluation procedures for tenure 

decisions a:ce outlined by the AAUP and many ins ti tuti.ons 

26
filll. Assn. of Univ. Prof., Bloomfield College 

Chapter, ibid.; also AAUP Bulletin, "The Bloomfield College 
Case, 11 Autumn, 1974, pp. )20-30. 

27AAUP Bulletin, "Statement on Procedural Standards 
in the H.enewal or Non-renewal ol Faculty .Appointments, 11 

Summer, 1971f p. 207. 
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have incorporated the reco:r;imendations into their own regula-

tions. The recommendations are extensive but one of the most 

significant aspects of the AAUP guidelines should be noted 

here--that is, that the faculty member should be fully 

advised of all aspects of the ·tenure 11 track 11 procedures 

and regulations from the beginning and throughout the entire 

process. 

A reading of the Slochower, Pickering, Sindermann, 

and Roth decisions shows that state-employed academic 

personnel do have employment rights under the Fourteenth 

Amendment of the Constitution, and are free to exercise 

all constitutional rights, open to any citizen, without 

fear of employment-related retribution. The essential 

constitutional right of due process is one of the most 

important protections of the state-employed, academic 

personnel's exercise of any of the Constitution's rights 

and privileges. 

One of the most important Supreme Court cases of 

recent years has been the "black armband" case of Tinker 

v. Des M:oin~. It clearly held that publie school students 

do retain their constitutional rights when they cross the 

school threshold, thereby strengthening itb:e earlier 

decision of Brovm v. Board of Education--that public educ8.-

tion, once offered, becomes a right not ~ privilege. Tinker 

and l3r0\•'11 have been important legal rE:f e::r-ence points for 

judr;es i.n cl8cisions about the consti tuti,ozal rights of 
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college age students. 

Perusal of these tv:o decisions ::rnd. other student 

rights cases analyzed in this study supp::>rts the view that 

the relationship between community college students and the 

community college rests firmly on constitutional principles. 

Thus, college officials should be knowledgeable about the 

rights accorded by the Constitution to all citizens since 

students of public higher education have these rights while 

off campus and retain them while on campus. Those rights 

most relevant to a college campus include freedom of 

expression (as distinguished from freedom of action), due 

process, and equal protection. Freedom of expression and 

freedom of action must be differentiated, since the Supreme 

Court in 1:§.pish and Tinker, inter alia, h2·.s made it clear 

that while school authorities may regulate the time, place, 

or manner of the First Amendment right of expression, they 

may not regulate the content of such expression. Both the 

courts and the AAUP assert that this does not grant the 

students complete freedom of action in that substa...'11.tial 

disruption of a school's normal activities is not constitn-

tionally p"!:'otected. The AA.UP comments that 

students and student organizations should be free 
to exa1n.ine and discuss all questions of interest 
to thern, and to express opinions publicly and 
privately. They should always be free to support 
causes by orderly means which do not disrupt the 
regular and esGcntial operation of the institution. 
At the same time, it should be made clear to the 
academic and the larger community that in their 



158 

public· expressions or demonstrations students or 
student organizations speak only for themselves.28 

Thusf if a public college has established procedures 

for a student press and/or outside speaker program, college 

authorities may not regulate the content in the school news-

paper or the outside speaker program, but only the time, 

place, and manner of these activities. It is noteworthy 

to remember that this legal distinction between freedom of 

expression and freedom of action applies only to campus 

activities initiated by legitimate campus groups--students, 

faculty, or administrators. Off-campus groups have no con-

stitutional right, at this time, to initiate on-campus 

a.cti vi ties without the sponsorship of an on-campus group. 

~·he only time college authorj_ties may regulate the content 

of the legitimate campus activities is when such activities 

present an immediate, clear danger to the safety of individ-

uals, campus buildings, and/or campus functions. Such a 

determination is difficult to make and it would be advisable 

for college authorities to consult counsel before any action 

is taken. 

Fourth An!.endment controversies have rarely occurred 

on community college campuses; probably because there are few 

dormitories at public two-year inst.i tutions. At this point, 

11 search and seizure 11 legal decisions indicate that college 

28AAUP :Bulletin, "Joint Statement on Rights and 
}'reedoms of' students' II Sumn1er' 1968. 
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authorities may search a student's or professor's belcngings--

as long as the search is i.nstigated b;rt and conducted by 

university officials for uniYersity purposes and according 

to valid and reasonable university rules. Any police involve-

ment in this type of search must be o:f a secondary, inci-

dental nature. 

Legal views of the Fourth Amendment have become 

quite complex in the last ten years. No Supreme Court 

cases on the Fourth Amendment have as yet dealt definitively 

with search and seizure on a school campus. School author-

ities at the college level should be cautious though, in 

any decision to search a student's or teacher's belongings 

precisely because of the legal wurkiness surrounding the 

Fourth Amendment. They should be aware that recent Supreme 

Court rulings under a 105-year-old federal statute--·the 

Civil Rights Act of 1871 (42 u.s.c.t Section 1983)--may 

nake them liable to civil liability suits for violating a 

student's or teacher's constitutional rights. 

The number of civil liability suits filed under t:he 

CiYil Rights Act of 1871 has increased substanti?lly in 

only the past six years as more people haYe cecome aware 

of this obscure piece of legislation of the Reconstruction 

Era. It was enacted in 1871 by the United States Congress 

~s a means of forcing Southern state government officials 

to extend full leeal rights to blacks or face personal 

civil liability suits for violating a citi~en's constitu-
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tional rights. The legal justification for this statute 

was based on the wording cf the: :E'ourtce~i;h Amendment which 

states that 

• • • no state shall make or enforce a:ny law 
which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any 
State ueprive any person of life, liberty, or 
property, without due process of law; nor deny 
to any person within its jurisdiction the equal 
protection of the laws. 

This federal statute has been used as the legal 

basis in three important and controversial Supreme Court 

cases decided within the past two years. 29 Scheuer (the 

"Kent State" case) held that state officials (including 

the president of a state university) though not absolutely 

immune from liability under 42 u.s.c., Section 1983, were 

entitled to a qualified immunity depending 

• • • upon the scope of discretion and responsibilities 
of the office and all the circumstances as they reason-
ably appeared at the time of the action on which liabil-
ity is sought to be based. It is the existence of 
reasonable grounds for the belief formed at the time 
and in light of all the circumstances, coupled with 
good-faith belief, that affords a basis for qualified 
immunity of executive officers f8r acts performed in 
the course of official conduct.3 

The Scheuer decision while admitting the validity 

o:f civil rights suits against individual state officials 

under Section 1983, was not definitive about educators' 

liabilj.ties under the statute. A subsequent Supreme Court 

29wood, ibid.; Goss, ibid.; and Scheuer v. Rhodes, 
416 U.S. 232 (1974). 

30Scheuer, ibid., pp. 247-48. 
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declsion seemed to hand dovm a more precise answer to puzzled . 

educators. The .Y!.2.2.£ decision stated -Ghat 

• • • in the specific context of school discipline 
we hold that a school board member is not immune 
from liability for damages under Section 1983 if 
he lmew or rEasonably should have knovm that the 
action he took within his sphere of official 
responsibility would violate the constitutional 
rights of the student affected, or if he took the 
action with the malicious intention to cause a 
deprivation of constitutional rights or other 
injury to the student.31 

The Supreme Court held that a school board member could be 

required to have a greater knowledge of a student's con-

stitutional rights because 

••• such a standard neither imposes an unfair 
burden upon a person assuming a responsible public 
office requiring a high degree of intelligence and 
judgment for the proper fulfillment of its duties, 
nor an unv:o.rrantcd bnrden in light of the value 
which civil rights have in our legal system.32 

Since the definite J~lings of Wood and Goss on 

school discipline issues, there is no question that due 

process is required in school disciplinary proceedings. 

Such precision of certitude is not yet available in equal 

protection i.ssues. 

College administrative officials have already been 

sued under Section 1983 and the Supreme Court has recognized 

the valj.di ty of such an action (Scheuer). College authorities 

wo~ld be prudent to become fully knowledgeable about consti-

31wood, ibid., p. 307. 

32--b. d l l. • , p. 307. 
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tutional rights and their applicability on a college campus. 

At the same time a concerted effort by college authorities 

to formulate specific regulations that insure the free 

exercise by students and academic personnel of thei-r con-

stitutional rights would lessen the worries of many college 

authorities towards Section 1983 by decreasing the possibility 

of constitutional rights controversi~s. '~1en in doubt an 

educator would be most prudent to consult counsel before 

action is taken. 

In many instances educators have felt that the courts 

have intruded too much and/or too frequently on college 

campuses. The best way to stabilize that situation is 

for educators to understand fully what the constitutional 

rights and responsibilities of students and academic 

personnel are and how they apply to college campus situations. 

By establishing an atmosphere of knowledge and acceptance 

of constitutional rights and responsibilities on the college 

campus educators could greatly reduce the need for judges 

to become involved with such issues. 



Recommendations 

1. Educat0rs should be fully cognizant of the 

extent of the constitutional rights of students and 

acad.emic personnel. 

2. Educators shov.ld attend in-service training 

on the legal rights of students and academic personnel. 

3. Counsel should always be consulted when 

educators are uncertain of the legal issues involved in 

any controversy. 

4. Educational institutions should state in 

writing which aspects of the faculty member's career will 

be considered in tenure decisions and the r8lative impor-

tance of each aspect. 

5. Faculty members should be fully advised of 

all aspects of the tenure 11 track" procedures and regula-

tions from the beginning a."'1.d throughout the entire process. 

6. Educators should rewrite any and all campus 

regulations on student conduct to accord with the consti-

tutional rights enjoyed by the students. 

7. It is recommended that when school z.uthor·.:i.t1cs 

search the personal belongings of a student that extra care 

b2 taken and that school authorities seriously conc.ider 

whether a search warrant is necessary. 

8. J1'nrtller studies should be made of a college 

s.tuclent' s ri13hts unde~ the Ji'ourth Amcnd11h::.:n:t because of the 

::.acl~ of clarity in. case law. 
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9.- Further study should be made of the financ1al 

and fiscal arrangements of community colleges because of 

the many court cases this researcher encountered that 

litigated the financial and fiscal arrangements of 

community colleges. 
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(ABSTRACT) 

The present study is an analysis of the constitution-

al rights and responsibilities of community college students 

and academic personnel as determined by federal and state 

court decisions. 

The first chapter is a brief overview of the develop-

ment of the community college. It demonstrates that the 

dubious position of the community college in higher educa-

tion contributed to slow acceptance by many of the con-

stitutional rights of students and academic personnel on 

community college campuses. 

Chapter two covers the First Amendment rights of 

academic personnel: academic freedom, loyalty oaths, polit-

ical activity, classroom activities. It explains that the 

United States Supreme Court cases of Keyishian, Pickerj_ng 

2.nd Enperson are clear indications that state-employed 

teachers ha.Ye complete freedom under the First Amendment 

to express their views, as long as this expression does not 



substantially disrupt the activities of the state or its 

agencies. Epnerson guarantees scholarly choices under 

academic freedom. 

Chapter three discusses tenure and the need for 

due process in tenure decisions. The landmark United 

States Supreme Court cases reviewed here are· Rowe and 

Sinderm~. Although state-employed teachers have no 

right to a tenure system, they do have a right to due 

process in any tenure decision, if either an implicit or 

explicit tenure system exists. Teachers may also exercise 

their constitutional rights without fear of employment-

related retribution. 

Chapter four is an analysis of the constitutional 

rights of students under the First, Fourth, Fifth, and 

Fourteenth Amendments. The judiciary overwhelmingly 

rejects "in loco parentis" at the college level and views 

the student-college relationship as one based on constitu-

tional principles. Tinker established that students 

i·etain their rights when they cross the school thresJ::old. 

£'..§:..~~ showed that college student newspapers have complete 

.fr0edo1n of expression, al though college authori ti.es may 

reaconabl;y regulate the time, place, and manner of dis-

tribution. }1 ourth Amendment rights on the college campus 

are difficult to ascertain since no definitive Supreme 

Oourt ruling on search and seizure on a college campus 



has been handed down. Due procesf::l in school disci.plinary 

proceedings is a firmly established prj_nciple in the United 

States today. The 1975 decisions in Wood and~ clearly 

show this. Race has been accepted as a suspect category 

under the Fourteenth Amendment right of equal protection--

sex and appearance have not. Disparate treatment based on 

sex seems more likely to be declared unconstitutional than 

such treatment based on appearance. 

In chapter five the summary shows that academic 

personnel and students of community colleges are now 

accorded the same constitutional rights as their respective 

colleagues at four-year institutions, although community 

college administrators were slower to rec.ognize many of 

those rights than were administrators of four-year insti-

tutions. It is recommended that community college adminis-

trators review all existing rules and procedures in light 

of the constitutional rights accorded citizens by the 

Federal Constitution. 
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