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THE ROLE OF VIRGINIA LOCALITIES IN HAZARDOUS

WASTE MANAGEZMENT
by

Bibb Chilteon Edwards

The handling of hazaraous wastes =-- their transportation,
storage, treatment, and disposal -- has become a significant
public issue in Virginia and the nation. The results of
mismanagement of these wastes have prompted the passage of
governmental regulations to reduce the risks to public
health and the environment. However, regulation has taken

place primarily at the federal and state levels of

government, leaving the proper role of local governments

ill-defined.
Citizens, concerned that current regulations may bs
inadeguate or poorly administered, have encouraged

localities tc adopt generally negative pesitions toward both

public and private hazardous waste management activities.

This paper evaluates the 1issues involved, the current
role of 1local governments 1in hazardous waste management,
both in Virginia and nationwide, and suggests thatx
localities should carefully evaluate more positive local
hazardous waste management options. Based on criteria
developed in the paper, several options are suggested Zfor

consideration.
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Chapter I

INTRODUCTION TO STUDY

Hazardous waste management (HWM), "...the systematic control
of the collection, source separation, storage, transporta-
tion, processing, treatment, recovery and disposal of hazar-
dous wastes",! has become a significant public issue in re-
cent years. As damages from inadequate HWM practices have
become evident, citizen support for public regulation of ha-
zardous wastes has grown. The enactment of RCRA in 1976 at-
tempted to provide a framework for "cradle to grave" super-
vision of private HWM practices. RCRA intended the
development of a national system of uniform state regula-
tions. Virginia adopted the first round of its Hazardous
Waste Management Regulations in 1980.

Also in 1980, Congress enacted the Comprehensive Environ-
mental Response, Compensation, and Liability Act (CERCLA),
better known as Superfund. This Act attempted to provide the
authority, mechanism, and funding for the upgrading of inac-
tive hazardous waste facilities or dumps found to be endan-
gering the public health or the environment. However, im-
plementation at the federal level of both RCRA and Superfund

has proceeded unevenly and amid controversy.

! The Resource Conservation and Recovery Act, (RCRA), PL

94-580, sec. 1004 (7) (1976).

1



Congress recognized the difficulty of federal regulaticn
of such a large and decentralized activity when it chose to
authorize and encourage 1implementation of RCRA by the
states. However, state governments have had difficulty in
obtaining the staffing and resources necessary to provide
the comprehensive programs and enforcement envisioned by
Congress. As a result of relying primarily on a regulatory
approach without insuring adequate monitoring and enforce-
ment, responsibility for the reaching of RCRA's goals has
largely depended on voluntary compliance by those handling
the nation's hazardous wastes.

As governmental regulation has developed "from the top

down, "

the role of local government has remained ill-defined
and largely unexplored.? Damage from inadequate HWM practic-
es 1s usually confined tc the localities where the misman-
agement has taken place. Local public and private costs from
improper HWM practices have often been substantial. Local

citizens and officials are usually the first to recognize

threats to public health and the environment. Yet, local go-

2 For example, a recently published book, Hazardous Wastes
in America, Epstein, Brown, & Pope, (San Francisco Ca.:
Sierra Club Books, 1982), "...the most detailed and ex-
haustive study yet available...," virtually ignores any
reference to local governments. However, on a more posi-
tive ncte, the Commonwealth of Virginia has recently spon-
sored the publication of "A Guide For Local Government To
Assist In Understanding Their Role In Hazardous Waste Man-
agement, " (RAM, Inc., 13983).




vernments have often £felt that they had neither the
authority nor the mandate to act to protect their citizens
from the local mismanagement of hazardous wastes. Dependent
upon the ability and inclination of federal and state agen-
cies to administer and enforce appropriate regulations, the
fiscal distress now plaguing many localities has discouraged
the development of local programs. Indeed, localities na-
tionwide have played but one consistent role during recent
years: providing a forum for public outcries concerning
past and planned HWM activities. In fact, localities often
have positioned themselves against federal and state agen-
cies engaged in developing HWM programs and facilities.
However, some localities throughout the country, includ-
ing some in Virginia, have begun to recognize the need for
more positive local government involvement in HWM issues.
The purpose of this study is to evaluate the role currently

played by local government in hazardous waste management and

'—l
O
|

to suggest appropriats local HWM programs for Virginia

calities. After an introduction to hazardous wastes -~ d

1]

finitions, scope, regulations, and issues -- this study out-
lines HWM programs and policies currently being undertaken
by local governments. These have Dbpeen identified through
interviews, reviews of the literature, and survey. The prc's

and con's of local involvement in HWM are then discussed.



Criteria are then suggested that may be used by a locality
to determine its HWM options. Twenty possible local HWM op-
tions are then presented, and conclusions drawn.

It is intended that this study be useful to local and
state officials as they consider what role, if any, locali-
ties should have in the public regulation and supervision of

hazardous wastes in Virginia.



Chapter II

HAZARDOUS WASTES

The ability of men to reshape their environment through the
modification of natural processes and the manufacture of
useful products from natural materials has been a major fac-
tor in the development of civilizations. Yet as beneficial
as these activities have been, real, if often subtle, dan-
gers have sometimes resulted. Humans, and other forms of
life, have become exposed to substances that have been con-
centrated, modified, and increasingly, created, by man. Many
can pose substantial and unacceptable dangers. Some of these
materials may be toxic - causing death - even in minute con-
centrations. Others can cause illness, genetic damage, or
cancer. Some can easily explode, produce dangerous gases,
or cause fires. When the risks are judged to be too great we
have labeled these materials "hazardous" and subject to spe-
cial regulaticn.

While humans have always been faced with exposure to ha-
zardous materials, the continuing industrial revolution heas
greatly increased their volume. Used as raw materials in the
manufacture of modern products, these substances have become
widely spread. The capacity of the environment to dilute or

disperse these substances, reducing their danger, has in

(9)]



many cases been exceeded. In addition, the introduction of
millions of tons of synthetic chemicals over the past 40
years - many with unknown long term effects - has added a
new and disquieting dimension to the problem. The well docu-
mented dangers from chemicals such as TRIS, PCB's, and DDT
have forced limitations to be placed on their manufacture
and use. Congress enacted the Toxic Substances Control Act
(TSCA) in 1976 to provide better controls over these dan-
gers.

While still a considerable problem, proper control over
hazardous materials is made somewhat easier by their value.
Those using these substances, as raw materials or finished
products, have some incentive.to keep them under control.
The same cannot be said for hazardous substances that have
lost their wvalue or have been created as.useless by-pro-
ducts. These substances have become wastes. Not surprising-
ly, their owners have traditionally sought to dispose of

them as quickly and cheaply as possible, often with disast-

rous results.



2.1 DEFINITIONS

As commonly defined,® a Hazardous Material is any material

that exhibits certain toxic, flammable, explosive, reactive
or similar characteristics which could threaten public
health or the environment. Hazardous materials are generally
comprised of:

1. Hazardous Substances - Usually raw products used in

the manufacture of goods or products, and

2. Hazardous Wastes - Materials exhibiting a hazardous

characteristic, which have been discarded and no lon-
ger have economic wvalue.

Thus the difference between a hazardous substance and a
hazardous waste hinges on whether the ownér plans to use or
discard it. These distinctions become gquite important be-
cause, in many cases, hazardous wastes are regulated sepa-

rately and differently from hazardous substances.

2.1.1 Characteristics

Congress, in enacting RCRA, defined a hazardous waste as:

3 Webster's and common usage would reverse the definitions
for hazardous substances and hazardous materials. Eowever,
for clarity, the terms will be used as they most often ap-
pear in the literature and federal publications.

A solid waste, as defined by RCRA, is "...solid, liquid,
semisolid, or contained gaseous material...."



a solid waste® which because of its quantity, con-
centration, or physical, chemical, or infectious
characteristics may cause or significantly contri-
bute to an increase in mortality, or an increase
in serious irreversible, or incapacitive reversi-
ble illness, or pose a substantial present or po-
tential threat tc human health or the environment
when improperly treated, stored, transported, or
disposed of, or otherwise managed.

RCRA required the United States Environmental Protection
Agency (EPA) to develop and promulgate criteria for identif-
ying the characteristics of hazardous waste. In 1980 EPA
published the four criteria it would use to identify a ha-
zardous waste:?®
Toxicity - wastes that, when improperly managed, may release

toxicants in sufficient quantities to pose a sub-
stantial hazard to human health or the environment

Ignitability - wastes that posé a fire hazard during routine
management '

Corrosivity - wastes requiring special containers or segreg-
ation from other wastes because of their ability
to dissolve toxic contaminants

Reactivity - wastes that tend to react spontaneously, to react
vigorously with air or water, to be unstable to
shock or heat, to generate gases, or to explode

RCRA regulations also listed 239 substances that are, by
definition, hazardous when discarded. Further, the regula-

tions allow a handler of a waste to simply declare it hazar-

5 Radiocactive wastes were specifically omitted from RCRA.



dous and subject to regulation.

EPA stated that the identification process should depend
on widely available and uncomplicated testing methods. Thus,
EPA omitted several possible characteristics, including car-
cinogenicity, mutagenicity, teratogenicity, bioaccumulation
potential, and phytotoxicity. EfA felt that current testing
procedures for these characteristics were either insuffi-
ciently developed, too complex or lengthy, or too dependent
on highly skilled personnel and special equipment to be con-
sistently wvalid or reliable. EPA also felt that existing
knowledge did not allow the identification of numerical
threshold levels at which wastes exhibiting these properties
would become hazardous. Both of these administrative deci-
sions have brought charges that the identification process

is, at best, incomplete.

2.2 SCOPE

The amount of hazardous substances and hazardous wastes pro-
duced each year is unknown. The lack of regquirements for re-
cordkeeping and the various and changing definitions of what
is, or is not, hazardous have made estimates unreliable. In-
dustries using these materials tend to be secretive. Howev-
er, it is generally understood that the amount generated

each year is quite large. Recent estimates quoted by the
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Office of Technology Assessment place U.S. generation at
between 255 million and 275 million metric tons (tonnes) of
hazardous wastes each year, more than a tonne for person in
the nation. However, only about 40 million tonnes of this
total are encompassed by federal definitions.® EPA has esti-
mated 750,000 generators and 10,000 transporters of hazar-
dous wastes nationwide.? An EPA contractor has also estimat-
ed that of an estimated 32,000 to 51,000 disposal sites that
may contain some hazardous wastes, 1,000 to 2,000 may pose
significant risks to human health and the environment.S?

In Virginia estimates of generation have varied from 1.50
million tonnes per vyear® to 104,000 tonnes per year.!® As a
result of RCRA regulations that became effective in 1980,

882 generators, 186 transportors, and 230 treatment, sto-

8 U.S., Congress, Office of Technology Assessment, Technolo-
gies and Management Strategies for Hazardous Waste Con-
trol, OTA-M-197, (Washington D.C.: U.S. Government Print-
ing Office, 1983), p. 119. Hereafter known as OTA Report.

7 U.S., Environmental Protection Agency, Attack on Hazardous
Wastes: The Challcnge of the 1980's, Pubn. SW-845 (Wash-
ington D.C.: U.S. Covernment pr:mtlng Office, 1980).

Fred C. Hart Associates, Preliminary Assessment of Cleanup
Costs for National Hazardous Waste Problems, Contract #
68-01-5063, (Washington D.C.: EPA, Office of Solid Waste,
1879), p. 25.

National Wildlife Federaticn, 1880.
1% Malcolm Pernie, Inc., Survey of Hazardous Waste Genera-
tors in the Commonweql th of Vlrg; 1ia, (Richmond Va.: Vir-
ginia State Department of Health, 1582), p. 1.
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'rage, and disposal (TSD) facilities initially applied for
permits to operate within the Commonwealth.

Producers of hazardous wastes include hospitals, research
facilities, governments, and the largest of all, industry.
Major waste-producing industries are: primary metals, organ-
ic chemical and related industries, textiles, inorganic

chemicals, petroleum refining, and rubber and plastics.

2.3 DISPOSAL TECHNIQUES

Approximately 80% of the hazardous wastes generated in the
U.S. are managed on-site where they are produced. The re-
maining 209 are transported to municipal landfills, ocean
dumping sites, or commercial4 off-site treatment, storage
and disposal (TSD) facilities. There are approximately
100,000 on-site facilities and only 110 or so off-site fa-
cilities, usually located in or near industrial areas.!! In
1980, EPA listed the options for managing hazardous wastes

from the most to the least desirable. They were:

1. Source Reduction - Minimize the amounts generated by

modifying the industrial process

11 Sidney M. Wolf, "Public Opposition to Hazardous Waste
Sites: The Self-Defeating Approach to National Hazardous
Waste Control Under Subtitle C of the Resocurce Conserva-
tion and Recovery Act of 1976." Boston College Environ-
mental Affairs Law Review, 8, (1980), p. 476.
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2. Waste Exchange - Transfer the wastes to another in-

dustry that can use them

3. Resource Recovery - Reprocess the waste to recover

energy or materials

4. Source Separation - Separate hazardous from nonhazar-

dous wastes at the the source, thus reducing costs of
handling, transportation, and disposal

5. Treatment - Incinerate the wastes or subject them to
other treatment that makes them nonhazardous

6. Containment - Dispose of the wastes in a secure land-

£ill that is located, designed, operated, and moni-
tored, even after it is closed, in a manner that pro-

tects life and the environment

2.4 PROBLEMS AND ISSUES

2.4.1 Landfilling

Generaéors of hazardous wastes have traditionally, and not
unexpectedly, sought to dispose of their wastes at the least
possible cost. While the technology has generally been avai-
lable to treat, store, and dispose of hazardous wastes in a
reasonably low risk manner, until recently there have been
few economic or legal incentives to use these methods. Such
techniques can cost 10 to 40 times more than questionable

methods like simple dumping, ponding, or burial. Therefocre,
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by far the most common solutions to the problem of hazardous
wastes have been pits, ponds, lagoons, or landfills. EPA
has estimated that 80% of all hazardous wastes are so man-
aged. But these methods can hardly be described as dispo-
sal. EPA recently estimated that 90% of landfill sites were
nonsecure and failed to meet federal safety standards. In a
1977 EPA survey of on-site land disposal areas, toxic chemi-
cals were found leaching into groundwater in unacceptable
concentrations in 43 of 50 cases. Given that many hazardous
wastes remain dangerous many years after landfilling, the
EPA admission that:

the regulation of hazardous waste land disposal

must proceed from the assumption that migration of

hazardous wastes and their constituents and by

products from a land disposal facility will inev-

itably occur.t!?
has disquieting implications for communities that rely on
groundwater for water supplies.

A recent EPA study indicated that capacity utilization of
alternate technologies was poor. Low market demand, plus ré—
gulatory uncertainty and siting opposition, has discouraged
investment in TSD <facilities and innovative technology.
While there has been some movement toward encouraging alter-

nate, less risky forms of HWM through the regulatory pro-

cess, the long term dangers from landfilling are likely to

12 y.s., Federal Register, Vol. 46, No. 24, Feb. 5, 1981. p.
11129.
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be with us for many years.

2.4.2 Midnight Dumping

While considerable ecological and human damage has been
caused by improper HWM by large corporations, much attention
has been focused on the activities of the smaller generators
and waste disposal companies. On-site disposal is economi-
cally infeasible for many small generators. Some have been
more than happy to contract to the lowest bidder, and have
their wastes and their responsibilities hauled away. This
has led to a proliferation of small waste disposal compa-
nies. While many such companies have made good faith at-
tempts to dispose c¢f these wastes properly, some have had
neither the expertise, resources, nor inclination to do so.
With no requirement to keep records of the source, compo-
sition, and disposition of these wastes, and with economic
pressure to Lkeep expenditures low, too many handlers have
found it easy and profitable to dump wastes in municipal
landfills, rivers, sewers, along roadsides, vacant lots, and
farmland. Trailers filled with hazardous cargo have been
found abandoned in parking lots, forcing localities to ac-
cept the coéts and risks of disposal. Dubbed by the media

"Midnight Dumpers," many of the offenders have disappeared

when the effects have been noticed and the time has come to



15

pay for damages and cleanup. Whether these damages have
been the result of ignorance - as in Times Beach, Missouri -
or deliberate violation of the law - as in Warren County,
North Carolina - until very recently regulations that could
protect the health and safety of citizens were incomplete or
non-existent. Recently upgraded HWM standards, especially
the RCRA-mandated manifest system of tracking wastes, and
increased public awareness of the dangers of such practices,
may have a discouraging effect on illegal dumping. However,
the rising cost of compliance with new HWM regulations and
questionable enforcement capability may encourage some waste

handlers to skirt the law.

2.4.3 Siting of Commercial Off-site TSD Facilities

It is generally agreed that new commercial off-site TSD fa-
cilities. are necessary if the goals of RCRA are to be met.
The rising cost of disposal as RCRA regulations become ef-
fective, for both on and off-site operations, 1is thought
likely to force many marginal facilities to close. Conve-
nient facilities are said to be necessary to reduce the ex-
cessive costs that many generating industries must absorb as
they ship wastes to the few existing facilities. More and
closer facilities are also thought to reduce the temptation

and likelihood of illegal dumping. Accordingly, EPA esti-
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mated in 1980 that 30 to 125 new facilties would be needed
within the next 5 years. However, citizens living in a com-
munity where a facility is being planned often feel that
they have little to gain and much to lose.

While increased governmental regulation of HWM facilities
should mean a higher level of public health and environmen-
tal protection, the growing awareness of past hazardous
waste mismanagement and governmental regulatory turmoil has
increased local resistance to the building of new facili-
ties. Local opposition to the siting of such facilities has
given rise to the NIMBY!3 Syndrome and LULU's.!* Local oppo-
sition has become so effective that the siting process has
come to a virtual halt. More than one observer has described
the siting issue as "The most difficult problem in dealing
with hazardous wastes...."!% Citizens have often enlisted
the aid of local governments to cppose both private and
state efforts to site TSD facilities. Localities have res-
ponded with =zoning controls, operating restrictions, and
court injunctions. Local governmental meetings have served

as forums to express citizen concerns and focus media atten-

13 (N)ot (I)n (M)y (B)ack (¥Y)ard
14+ (L)ocally (U)nwanted (L)and (U)ses
1% For an example see Russell F. Rhodes, "Planning for Ha-

zardous Waste Management," Journal of Eanvironmental
Health, Vol. 45, No. 1, July/August 1982, ». 17.
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tion. Local politicians, representing their constituents,
have worked to discourage state intervention.

Some states, including Virginia, recognizing the benefits
of new facilities for industrial development, public health,
and environmental reasons, have included authority in their
HWM Regulations for state ownership and/or operation of TSD
facilities. In addition, 25 states have adopted laws to es-
tablish formal procedures for the siting of new facilities.
Virginia's General Assembly, in response to the Buckingham
County siting failure,!® directed their Solid Waste Commis-
sion to study the need for siting laws in Virginia and re-
commend possible legislation for consideration in the 1984
session. However, these state activities have injected their
own element of uncertainty into the siting process. Despite
recent state involvement, construction and permitting of new

EWM facilities are still at a virtual standstill.

1% For more information about the Buckingham incident and
siting problems see R. Collins and E. Waters, "Hazardous
Waste Management in Virginia," Newsletter, Institute of
Government, University of Virginia, Vol. 59, No. 4, De-
cember, 1982.
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2.4.4 Emergency Response

Given the amount of hazardous substances being handled each
day, emergency situations, often called episodes, invariably
occur. The most commen types of episodes result from motor
vehicular, rail, and water-borne transport accidents.!? In
addition, spills, or accidental releases from industrial fa-
cilities, including TSD facilities, are all too common. As
during other forms of disaster, natural or man-made, local
government is almost always the first line of defense in
protecting public health and environmental quality.!® Fire
departments, emergency medical services, police, and public
works departments are freguently called upon to render ser-

vices under difficult and often novel circumstances.

17 Virginia reported 2,993 hazardous materials highway inci-
dents from 1971 to 1981 to the U.S. DOT, resulting in 10
deaths and 45 injuries. 125 rail incidents were reported
during the same time period with 31 injuries. R. L.
Rawls, writing in Chemical and Engineering News, Vol. 58,
No. 47, (1980), estimated one truck in ten and one
freight train in three carries hazardous materials.

18 Although Superfund authorizes the federal government to

respond directly and quickly whenever there is a release
or threat of release of a hazardous material into the en-
vironment that presents an imminent and substantial dan-
ger to public health, welfare, or the environment, EPA
policies have minimized this role. However, as a result
of a recent internal evaluation of Superfund by EPA and
new leadership, these policies are now being revised. See
"EPA to Speed up 'Superfund' Cleanup Effort" Rcanoke
Times & World-News, 14 May, 1983.




19

While many of the tasks that need to be performed in a
hazardous substance episode are not much different from
those needed in other disasters, there are important differ-
ences. All too often these differences have led to inapprc-
priate responses, causing additional injury, death, liabili-
ty and costs.!® For the most part little attention has been
given to providing the training and equipment needed for lo-
calities to sucessfully deal with hazardous materials epi-
sodes. In addition, while localities have been struggling to
cope with new EPA, federal Department of Transportation
(DOT), and state regulations regarding hazardous waste epi-
sodes, few seem aware of the RCRA implicaticons for local go-
vernment. Observers have generally concluded that the exper-
tise, planning, and coordination necessary for appropriate
local response to both hazardous materials episodes and re-

gulatory reguirements are generally.lacking.??

19 For a good discussion of hazardous materials incidents in

Virginia see "What Now" and "Hazardous Materials... And
Then Some," C. W. Ramsey, former Hazardous Materials Of-
ficer, Office of Emergency and Energy Services, Ccmmon-
wealth of Virginia, in Virginia Town and City, Vol. 15,
Nos. 3 & 4, March and April, 1980.

20 See K.J. Tierney, "Community and Organizational Awareness
Of And Preparedness For Acute Chemical Emergencies,"
Journal cf Hazardous Materials, 4, (1981), pp. 331-342.
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2.4.5 Regulatory Uncertainty

For prublic regulation of private activities to be effective
the regulated community must have reasonable, consistent re-
gulations that allow planning for orderly compliance. Public
support for regulatory agencies depends upon the perception
that the agency has both the &ability and inclination to in-
sure compliance. Unfortunately, HWM regulation since the
passage of RCRA has featured none of these requirements.

EPA administration of RCRA, under the Carter administra-
tion judged slow and inept by many, has suffered from almost
constant turmoil under the leadership of President Reagan's
first EPA administrator, Ann Gorsuch Burford. Allegations of
mismanagement of RCRA/Superfund have led to Congressional
investigations and the resignation or firing of wvirtually
all the agency's top leadership, including Mrs. Burford.
Having taken office with the goals of regulatory reform and
the "New Federalism," the Reagan administration sent mixed
signals to the nation, creating a climate of uncertainty

within the regulated community and distrust among environ-

mental observers. Regulations have been placed under 'regu-
latory impact analysis,' suspended, reversed, retracted, de-
layed, and revised wuntil neither the public nor the

regulated community knows what to expect next. Enforcement

of RCRA regulations had become s0 diminished that Congress
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initiated investigations.?! While the budget for hazardous
waste precgrams has fared better than most programs in the
recent EPA cutbacks, critics have argued that EPA has deli-
berately underestimated the resources necessary to carry out
RCRA mandated programs.??2

In 1978 the Division of Solid and Hazardous Waste Manage-
ment's Bureau of Hazardous Waste Management (BHWM) was
created within the Department of Health to develop and ad-
minister Virginia's Hazardous Waste Management Regulations,
as encouraged under RCRA. Although the BHWM has developed
the capability necéssary for it to receive authorization to,
administer the first phase of a RCRA equivalent HWM program,
perscnnel and budget constraints have limited its ability to
provide comprehensive protection from hazardous waste mis-
management.

The BHWM also has serious public relations problems re-
sulting from the Buckingham County siting failure. The BHWM
was seen by many as an agent of the hazardous waste disposal

industry and in opposition to the wishes of the citizens of

21 U.s., House, Subcommittee on Oversight and Investigations
of the Committee on Energy and Commerce, Hazardous Waste
Enforcement, 97th Congress, 2nd Session, Committee Print
97-NN, (Washington D.C.: U.S. Government Printing Office,
December 1982).

22 National Wildlife Federation, Shredding the Environmental
Safety Net: The Full Story Behind EPA's Budget Cuts,
(Washington D.C.: National Wildlife Federation, February
1982).
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the County. Having the dual mandates of regulation and pro-
motion of TSD facilities, many see the BHWM has having to
serve two conflicting purposes. In addition, the current in-
volvement of the BHWM with the possible‘siting of a low-lev-
el nuclear disposal facility in the state has added to the
distrust and confusion.

The other state agency closely associated with hazardous
waste issues, the State Water Control Board, has come under
increasing criticism in its handling of polluticn cases. The
recent forced resignation of its Executive Director on the
heels of allegations of collusion with VEPCO concerning a
PCB o0il leak in Chesterfield County has done little to reas-
sure citizens that the state has the willingness to enforce
the regulations it has so recently adopted.

Despite the generally competent and well-meaning efforts

f these state agencies, the Commonwealth has yet to demons-
trate its willingness to allocate the resources necessary to

provide an active and comprehensive HWM regulatory program.

2.4.6 The "Small Generators" of Hazardous Wastes

Both existing Virginia and federal regulations provide some
exemptions for those who generate less than 1000 kilograms
of most hazardous wastes per month. These small generators

are exempted frcoem the notification, recordkeeping, and re-
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porting requirements required of larger generators. Howev-
er, they must either treat or dispose of their wastes in an
on-site facility or insure delivery either to a permitted
TSD facility or a sanitary landfill. These exemptions were
granted for practical administrative reasons, not because of
any evidence that there were gquantities below which the
wastes were not dangerous.23 The Office of Technology Ass-
essment has recently stated that "millions of tons of feder-
ally exempted hazardous wastes ( ends up in ) sanitary land-
f£ills," wheré it poses "substantial risks."?%* This situation
can easily become a major problem for lcoccalities which own
and operate such landfills. Since a particular landfill may
receive wastes from many small»generators, the total quanti-
ty entering the landfill may be substantial. If landfills
choose to accept these wastes they then must accept the 1li-
ability these waste imply. If they choose to ban these
wastes, they may find themselves encouraging illegal dump-
ing.

Unfortunately, because small generators are "out of the

system, "

the magnitude of the impacts of the small generator
exenmption is unkncwn. Under current federal and state regu-

-lations this condition is likely to continue. Again, the lo-

.S., Federal Register, Vol. 45, No. 98. May 19, 1980, p.
1



24

calities are faced with the consegquences of state and feder-

al regulatory decisions and private HWM activities.



Chapter III

CURRENT LOCAL HWM ACTIVITIES

Generally, localities are now playing reactive and defensive
roles in HWM. While reaction to emergencies has been a trad-
itional local government function, the other roles have pro-

ven novel and challenging.

3.1 EMERGENCY RESPONSE

3.1.1 Transportation Accidents

While threats to public health and environmental damage from
hazardous materials?5 can occur from long term exposure to
small quantities, the most dramatic dangers have often ari-
sen as a result of accidental discharge during transport.
As with other types of accidents, these episodes bring res-
ponse from the traditiornal local agencies: police, fire de-
partments, and emergency medical units. However, when hazar-

dous materials are involved the results are often

non-traditional.

25 Although hazardous substances are found in much greater
volume than hazardous wastes and generally present great-
er danger, until the threat of injury or death is over
emergency response procedures are the same. In addition,
in most cases a hazardcus substance becomes a hazardous
waste upon release into the environment. As such it be-
come subject to hazardous waste regulations.

25
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Since emergency response has traditionally been a func-
tion of local government, many staffed partially or entirely
with volunteer personnel, many lcoccalities have learned pain-
ful lessons in modern day emergency response. To quote a
recent publication prepared for the Virginia Department of
Health, Division of Solid and Hazardous Waste Management:

Spills or other sudden releases probably represent
the single most important hazardous waste manage-
ment issue which local governments are likely to
face. Unfortunately, history has shown that many
such incidents could have been handled better.
Mismanagement of spills can result in unnecessary
loss of 1life, personal injury, property damage,
and environmental abuse.

Every jurisdiction that has a highway, rail-
road, trucking terminal, industrial plant, etc.
has the potential for a hazardous material or
waste incident at any time. How any such incident
is managed determines to a large extent the ulti-
mate costs and consequences....the management of
such occurrences, at 1least during the critical
phases, 1is basically the responsibility of local
government.?26

While these potentials for disaster have been understood
by local officials, the episodic nature of these events and
the fiscal constraints facing localities have served to re-
tard local efforts to improve hazardous materials accident
response capability. Those Virginia 1localities which have

accepted the responsibility of preparing for hazardous ma-

26

Residuals Assistance & Management Inc. (RAM), A Guide for
Local Government to Assist Them in Understanding Their
Role in Hazardous Waste Management, n.p., April 1983, p.
28. :
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terials accidents "...have often worked without any real
perspective and their goals have been frustrated by a lack
of cooperation from other local governments and state agen-
cies."27

While progress has been slow, the Commonwealth is begin-
ning to provide the coordination, training, and equipment to
local agencies attempting to improve their hazardous materi-
als accident response capability. 1981 was the first full
year of operation of the state's Hazardous Materials Res-
ponse Team, attached to the Office of Emergency and Energy
Services. Operating from the State Police Headquarters in
Richmond with one full-time officer and limited egquipment,
the unit is the lead state agency in hazardous materials ac-
cident response. While the unit has some capability for
dealing directly with incidents, and has done so when re-
quested by local officials, its most important mission has
been the development of a coordinated state program of as-
sistance to localities in preparing and planning for acci-
dent response.

The Virginia localities that have taken the lead in ha-
zardous materials accident response, predictably, have been

those that have perceived the need based on the likelihood

27 C. W. Ramsey, "What Now," Virginia Town & Citv, Vol. 15,
Ne. 3, March 1980, p. 5.
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of incidents?®® and that have the funds to allocate. Working
primarily through fire departments, the cities of Newport
News, Harrisonburg, Roanoke, Virginia Beach, and Covington,
and the counties of Augusta, Chesterfield, Henrico, and
Fairfax are said to have made the greatest strides in devel-

oping appropriate response capability.?2??

3.1.2 Non-Transportation Accidents

Since hazardous materials transportation accidents usually
occur on public land and endanger those using transportation
corridors, the timely response of local agencies is expect-
ed. However, even in incidents on private property, such as
a manufacturing site or TSD facility, local agencies may be
called upon.

Hazardous materials accidents wvary considerably in their
dimensions and danger. Mocst occurring on industrial sites
are handled either by internal response brigades or by pri-
vate disposal companies under contract to the owner of the

materials. While it may be easy to forget during an emergen-

28 This capability has not always developed where there
seems to be the greatest chance of accidents. See Price,
Schmidt, and Kates, Multi Modal Hazardous Materials
Transpertation in Virginia, (Blacksburg, Va: Virginia Po-
lytechnic Institute and State University, 1981).

2% From interviews of Michael M. Cline, Operations Division,

Office of Emergency and Energy Services, Commonwealth of
Virginia, Roancke Times & World News, May 11, 1982 &
March 31, 1983.
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cy, cleanup 1s generally the responsibility of the owner,
not the government. There are two cases, however, when lo-

cal agencies may become involved, even on private property.
- local emergencies -

Under the "Emergency Services and Disaster Laws" of Virginia
a "man-made disaster" is defined in part as:
injurious environmental contamination which
threaten or cause damage to property, human suf-
fering, hardship or loss of life.3?
The Code defines a "local emergency" as:
the condition declared by the local governing body
when in its judgement the threat or actual occur-
rence of a disaster is or threatens to be of suf-
ficient severity and magnitude to warrant coordi-
nated 1local government actions to revent or
alleviate the damage, loss, hardship or suffering
threatened or caused thereby;.
Local involvement, then, is indicated if in the judgement of
local officials a local emergency exists. This involvement
usually occurs in the first two of the three basic phases of
an emergency:

1. Critical - when there is actual or imminent damage or

danger to life or public safety, and

2. Containment - when the immediate threats have passed
and emphasis is placed on elimination of danger to

property or the environment.

30 yirginia, Code of Virginia - 1850, 44-146.16.
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The third phase, Clean-up, is generally the responsibility
of the owner. However, too often, overanxious local govern-
mental units have taken it upcon themselves to become in-
volved in this phase and have incurred liability for inap-

propriate actions.
- RCRA required contingency plans -

Under federal and state regulations, all TSD facilities must
have a contingency plan which specifies actions to be taken
during a hazardous waste emergency. The plan must describe
arrangements between the owner/operator and local police,
fire departments, hospitals, contractors, and state and lo-
cal emergency response teams. Responsibility is placed on
the owner/operator %o make these arrangements. Local go-
vernments and emergency service agencies must also be given
the opportunity to participate in the develqpment of these
plans. The facility owner is then required to furnish co-
pies of the plan to all those who may be called upon in an
emergency.

These provisions imply a potentially strong and active
role for localities which have a TSD facility. However, fa-

cilities with "

interim status" permits, currently all facil-
tiies in Virginia, are not required to file these plans with

EPA or the BHWM. Until these facilities are reviewed as part
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of the final permitting process, local governments are the
only responsible outside parties to evaluate their gquality.
It is also possible that the local responses called for in
these plans may be beyond the ability of local agencies. La-
nier Hickman, Executive Director of the Governmental Refuse
Collection and Disposal Association has written:

However, much of local government is not prepared
for this [emergency response] role. Local govern-
ment does have the tradition of responding to em-
ergency occurrences, but their ability to deal
with the far more sophisticated requirements of
coping with a hazardous waste emergency has not
been appreciated on the part of either state go-
vernment, EPA, or DOT. In discussions we have held
with local government, we frequently find that
they are not aware of this provision of RCRA or
whether their industries have complied with the
emergency preparedness and contingency plan provi-
sion of the regulations.?3!

3.2 OPPOSITION TO SITING AND OPERATION OF HWM FACILITIES

Localities have tended to be tolerant of the on-site TDS fa-
cilities of established local industries that provide jobs
and strengthen the tax base. Eowever, the siting or expan-
sion of commercial off-site facilities invariably has. led to
substantial, and most often overwhelming, local opposition.

Citizens have called upon their local governments for pro-

31 H. L. Hickman, "Hazardous Waste Management and Local Go-
vernment," Proceedings From the Technical Sessions -
GRDGA 20th Annual International Seminar & Eguipment Show,
n.p., October 1982, p. GS-16. Hereafter called GRDCA Pro-
ceedings.
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tection from the anticipated dangers. Localities have
responded with ordinances and lawsuits designed to discour-
age the plannaed activity. Because few localities generate
enough hazardous waste to justify a commercial off-site fa-
cility by themselves, the benefits of a commercial off-site
facility are usually state or region wide. However, in the
case oﬁ HWM facilities, the interests of the regional many
consistently have lost to the fears of the local few.

Opposition to siting proposals or operational changes
usually begins with those owning property adjacent to the
proposed site. Organizations are formed, petitions circulat-
ed, outside experts hired, and letters written to the media,
regulatory agencies, and local, state, and federal offi-
cials. Local landowners involved in the project often incur
the wrath of neighbors. Public meetings associated with the
project provide further opportunity for public opposition to
attract media attention. These actions alone are often
enough to halt a project.

The second level of opposition involves influencing
elected officials who must approve some phase of the project
- permits, zoning regquests, development assistance, etc. Lo-
cal officials often find it easier to agree with a vocal
group of constituents rather than consider the proposal of

"outsiders" on its own merits.



The third level of opposition involves the enactment of
local ordinances or zoning restrictions that either ban the
activities planned for the facility or so regulate the oper-
ation of the facility as to render it impossible to operate.
This may include restrictions on transport of hazardous
wastes, siting, place of origin of wastes handled, financial
requirements, or hours of operation. While many of these
ordinances have been poorly written and of questionable le-
gality, they have served to formally express what is consid-
ered to be the will of the community. 3?2

The fourth level of opposition involves lawsuits or re-
gquests for injunctive relief in state or federal courts. Of-
ten local governments have initiated these actions or have
become party to them. While numerous grounds for suit can be
found in the wide variety of statutes and precedents of com-
mon law, this approach has not enjoyed much long term suc-
cess. 3% However, again as a delaying tactic causing the own-

er to reconsider his plans, these suits have been effective.

Many Virginia localities have enacted or are considering
such ordinances. Some have been the subject of HWM siting
studies or are being considered for a possible low-level
nuclear disposal facility.

The Buckingham County case in Virginia, and the Wilson-
ville case in Illincis, are examples of successful appli-
cations c¢f this approach.
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The final level of local opposition are tactics that vio-

late the law - cases of civil disobedience, threats against

property and life, and vandalism.3* Those appearing at publ-

ic meetings have often been surprised at the 1level of hos-

tility of facility opponents. A recent study conducted for

EPA has stated:

The controversies surrounding particular sites or
facilities have reached levels of stridency im-
possible to convey in reports such as this one. In
one case studied, an angry mob was prepared to
blow up a facility, but was convinced not to.
There were two reports, impossible to confirm, of
threats of death or physical harm to key individu-
als or their families. In one case the threat was
reportedly made to a facility sponsor, in another
to a local official who opposed a facility.35

Given the possibility of such a reception in a locality,

it is not surprising that so few facilities have been pro-

posed in the past few years, let alone built.

34

This tactic is more common than one would expect. Recent
incidents include Bayou Sorrel, Louisiana; Wilsonville,
Illinois; Warren County, North Carolina; and the Bucking-
ham incident here in Virginia.

Centaur Associates, Siting of Hazardous Waste Management
Facilitiss and Public Cprosition, Pubn. SW-809, (Washing-
ton D.C.: U.S. Cecvernment Printing Office, 129739), p. III.
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3.3 COMPLIANCE WITH FEDERAL AND STATE REGULATIONS

The responsibility for HWM, as we have seen, is placed firm-
ly on private industry with governments playing a regulatory
role. However, local governments have traditionally collect-
ed solid wastes and owned and operated solid waste disposal
facilities, usually dumps or landfills. Given the tendency
of all solid wastes to flow "downhill" to the lowest common
demominator - the disposal facility - it is likely that all
localities providing solid waste services have handled ha-
zardous wastes, and may continue to do so. Thus, local go-
vernments become directly involved in the business of hazar-
dous waste management.

As potential or actual handlers of hazardous wastes, lo-
cal governments have had to decide when to declare them-
selves subject to the new HWM regulations. Lanier Hickman
has observed:

It is probably safe to assume that for the most
part, local government decided to opt themselves
out of the role of owning and operating hazardous
waste disposal facilities.3® To do this, of
course, required 1local government to determine
what wastes were coming into their facilities that
would qualify as a hazardous waste and then take

apprropriate steps to stop the entrance of those
wastes into their disposal facilities.37

86 In Virginia no localities are currently "in the system"
as owners/operators.

27 GRDCA Proceedings, p. GS-14.
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In making these determinations the locality must make numer-
ous policy decisions concerning standard operating proce-
dures. Given the ability of permitted sanitary landfills to
accept small quantities of otherwise hazardous wastes under

the "small generator exemptions,"

these procedures become
quite important when liability for potential public health
and environmental damages is considered.

Superfund regulations also affect localities that oper-
ate, or have operated, solid waste disposal systems. Under
Section 103 (c¢), by June 9, 1981 all who have ever trans-
ported or received a hazardous waste or substance for dispo-
sal must have notified EPA. While municipal landfills were
expressly exempted from notification requirements 1f they
had received conventional solid wastes only, many landfills
may have unknowingly accepted hazardous waste in the past.
In the absence of records indicating the presence of hazar-
dous waste in a landfill, localities seem to have chosen not
to file.

A second Superfund related activity is working with state
and federal officials in evaluating sites for possible Su-
perfund cleanup. If cleanup using federal funds is indicat-
ed, the local role in the evaluation of alternatives, public

participation, and ccordination of activities may become

substantial. Depending on the alternative chosen by EPA the
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local involvement with a Superfund site may just be begin-
ning once the cleanup has finished. Long term monitoring or
maintenance of the site may well become a local responsibil-
ity.

Finally, localities have often been surprised to discover
the degree to which they handle hazardous materials and
waste as a result of routine activities. While it is doubt-
ful that small localities would discover hazardous wastes in
substantial quantities, large city or county governments may
be surprised by a complete inventory. Public Works, Parks &
Recreation, and Public Schools often use and dispose of in-
dustrial chemicals. The recent discovery of a surprising am-
ount of hazardous chemicals in school science laboratories
in Mecklenburg County, Virginia may indicate that local go-
vernments own more hazardous substances and waste than pre-

viously supposed. 3®

1

38 "gchools to Purge Hazardous Chemicals," Richmond Times-

Dispatch, September 26, 1982, p. F-1.
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3.4 COMMUNITY RIGHT-TO-KNOW

The industrial secrecy surrounaing the production, use, and
disposal of hazardous substances has prompted several states
and a few localities to enact right-to-know legislation. In-
itially sought to improve working conditions for industrial
employees, right-to-know legislation is also supported by
environmental groups concerned with release of these materi-
als into the environment. Not content with the limited in-
formation gathered and disclosed at the federal level, Con-
necticut, Maine, Michigan, New York, California, and
Virginia3? have passed such legislation. In addition several
localities, including Santa Monica, California, Philadelp-
hia, Pennsylvania, and Jersey City, New Jersey, have passed
their own ordinances. While these ordinances vary and have
vet to be fully tested by the courts, they are providing to
local governments information that promotes better monitor-

ing of local HWM activities.

89 The Virginia law, passed in 1976, requires disclosure of
information cn certain chemicals to a specially appointed
Board. While pioneer legislation, its scope is limited
compared *to recently enacted laws 1in other states. The
liability provisions for state employees have seriously
limited full use of the information gathered. See "Toxic
Chemical Data Virtually Ignored," Richmond Times-Dis-
patch, October 31, 1983, page A-1.
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3.5 "HUNT-THE-DUMP"

One legacy of past mismanagement of hazardous wastes is an
unknown number of closed or abandoned dump sites which may
contain hazardous wastes. The location and contents of the
majority of these sites are also unknown, as are their long
term environmental effects. Even before Superfund legisla-
tion required disclosure of past HWM activities, environmen-
tal and conservation groups, sometimes with the aid of EPA,
had sponsored 'Hunt-the-Dump' activities. Citizen handbooks
have been written, local workshops held, and public informa-
tion/education campaigns undertaken through the media.*® Ci-
tizens were encouraged to identify and report suspected dump
sites to appropriate officials. Some local governments, of-
ten at the request of community groups, have also become ac-
tive in the search process. While these activities are con-
ducted informally in most localities, Jersey City's Tex
Aldridge, working part-time, has demonstrated how effective
one local employee can be in site identification and HWM re-

culation enforcement.*!?

40 See Conservation Council of Virginia, Waste Alert! - A

Handbook for Citizens on Toxic Wastes and Water Pollution
Problems, 1982 or Environmental Action, Inc., and the Si-
erra Club, Hunt the Dump, 1980, as examples of publica-
tions produced under .such programs.

41 "Tex Targets Toxics," Exposure, Environmental Action
Foundation, No. 17, April-May 1982, p. 7.



Chapter 1V

CRITERIA FOR EVALUATION OF LOCAL HWM POLICIES

Local officials can no longer justify the absence of a local
HWM policy by claiming ignorance or that "it can't happen
here." Reports of public health and environmental damage in
communities both large and small throuchout the country have
become almost routine. If a locality chooses not to become
involved in HWM issues, its citizens should expect a cons-
cious, well founded decision, made after carefully weighing
the alternatives.

Accordingly, this paper makes the following assumptions:

1. Hazardous waste managemgnt is a significant issue for
localities and their governments.

2. Local governments have the responsibility to seek to
insure the health, safety, and welfare of their ci-
tizens.

3. There are appropriate areas of local government in-
volvement in HWM. And,

4. Localities should carefully explore their options in
developing a local HWM policy, choosing activities
best suited for their situation.

In order to evaluate the criteria by which possible local

activities can be judged, the pro's and con's of local in-

volvement need to be explcored.

40
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4.1 WHY LOCALITIES MAY WISH TO DEVELOP LOCAL POLICIES

4.1.1 Protection of Public Health, Safety, Welfare

The United States Constitution establishes two levels of go-
vernment - federal and state. Some powers are reserved to
each level while others are shared. Under the Tenth Amend-
ment various powers, collectively known as the police pow-
ers, are reserved to the states. These include the power to
regulate private activities in the interest of public
health, safety, and welfare; the power to tax and spend both
for the public welfare and the maintenance of government;
and the power to acgquire, manage, and dispose of property
for public purposes. These powers, as transferred to the
localities by state constitutions, form the basis for local
authority to improve hazardous waste management practices.
Virginia localities, as creatures of the state operating
under authority delegated by the Commonwealth, have their
functions and powers established in the Virginia Constitu-
tion and by laws enacted by the General Assembly. Conse-
quently localities can enjoy large areas of responsibility,
or have their activities limited, depending on the wishes cf

the Commonwealth.
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The Code of Virginia - 1950 in 15.1-510 provides that

Any county*? may adopt such measures as it may

deem expedient to secure and promote the health,

safety, and welfare of the inhabitants of such

county, not inconsistent with the laws of this

State.
While such measures are constrained by constitutional limi-
tations, citizens may rightfully expect local government to
be involved in promoting their health, safety, and welfare.
This mandate has resulted in localities becoming involved in
many areas, including police and fire protection, building
and fire codes, emergency response, 2zoning, industrial de-
velopment, water supply, waste disposal, and planning. Many
hazardous waste issues are closely related to these existing
local government functions, creating both citizen expecta-
tions and legal precedent. Thus involvement in HWM issues

can be seen as a logical and legal extension of existing lo-

cal activities.

4.1.2 Inadequate State/Federal Legislation and Enforcement

Despite recently passed federal and state laws and the flur-
ry of new regulations, it is questionable whether their in-
tended effects have filtered down to the local level, making
significant imprcvements in private HWM activities. Indeed,

there are some who believe that, at least in the short run,

2 Similar language applies to municipalities in 15.1-838.



RCRA has made things worse.*3 Given the constraints on state
and federal regulatory agsncies, and the shortcomings of ex-
isting legislation and resgulations, some localities may de-
cide that the health, safety, and welfare of its citizens
are not being protected by these higher, but more remote,
levels of government. Given the growing interest of citizens
in HWM issues, local governments may wish to take the lead
in establishing appropriate local HWM policies rather than

play a reactive role as local EWM issues emerge.*?

*3 For example see William Goldfarb, "The Hazards of Our Ha-
zardous Waste Policy," Natural Resources Journal, 19,
(1979), pp. 249 - 260, or Wolf, "Public Opposition to Ha-
zardous Waste Sites: The Self-Defeating Approach to Na-
tional Hazardous Waste Control Under Subtitle C of the
Resource Conservation Act of 1576."

% It is instructive *to note that in all the citizen hand-

books reviewed for this paper - Hazardcus Waste in Ameri-
ca, Epstein, Brown, & Pope, (1982);, Hunt the Dump, Envi-
ronmental Action, Inc., & Sierra Club, (19890); A
Hazardous Waste Primer, League of Women Voters Education
Fund, (1980); Waste Alert!, Counservation Council of Vir-
ginia, (1982); and The Toxic Substances Dilemma, National
Wildlife Federation (1980) - active 1local governmental
programs were nct mentioned. All seemed to assume that
local governments were only marginally interested in HWM
issues and would assign higher prriority to the interests
of industry.
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4.1.3 Local Efforts May Complement Existing Regulations

Current HWM regulations depend upon the establishment of a
system of permits granted to HWM handlers who comply with
facility and operations standards, and the establishment of
a "paper trail" for hazardous wastes that ensures responsi-
bility for proper disposal. This approach relies on a high
level of cooperation by hundreds of thousands of individual
waste handlers. However, the limited monitoring and en-
forcement capability of EPA and Virginia's Bureau of Hazar-
dous Waste Management may encourage some to avoid their res-
ponsibilities under the law. Knowledgeable and interested
local government officials and numerous local employees
could serve as a deterrent tp those otherwise willing to
risk non-compliance.

While there are reasonable arguments for consistent state
and nationwide #HWM regqulations, it is also reasonable to as-
sume that regulations adequate in one community may not be
so in another. Local officials may be in the best position
to evaluate local HWM needs, assist in monitoring compliance
with state regulations, and undertake appropriate local pro-
grams. While these activities cannot conflict with state or
federal regulations or viclate constitutional limitations,
they may fill in the gaps between universal regulation and

local regulatory needs.
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WHY LOCALITIES MAY NOT WISH TO DEVELOP LOCAL POLICIES

Legal Constraints

Two legal areas of concern face localities attempting to re-

gulate
police

1.

The

private HWM practives using ordinances based on the
power. The first are constitutional constraints:

The Public Interest - any governmental intervention
in private affairs must be applied in the public in-
terest. While the 1legitimate areas of what consti-
tutes the public interest can often be found in
precedent, extensions of these areas or attempts to
define new ones often require lengthy judicial re-
view.

Due Process - All governmental activities must take
place in accordance with accepted procedures applied
without discrimination.

Just Compensation - No property can be taken for
public use without just compensation. In some cases a
local regulatory activity can be successfully argued

to be a "

virtual taking" because it diminishes the
value of a piece of property. In these cases the com-
munity must compensate the owner.

second area of concern is possible conflicts with

federal or state laws and regulations. Localities often may

legally enact restrictions more stringent than state regula-
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tions except where direct conflicts between local and state
objectives occur. However, states can preempt some fields
of local regulation when state needs are judged to transcend

local concerns.

Given these constitutional questions, localities may fear
they could become involved in protracted and expensive legal
battles. A recent EPA sponsored report stated:

Many local governments still are timid in their
enactment of environmental statutes and land use
controls, fearing to intrude in any way on the
traditional ethic that what an owner does with his
own land is his own concern, especially where he
wishes to profit from it financially. This ethic
is not confirmed by constitutional 1law, but it
dies hard. [However,] local governments generally
have more power than they are willing to assume.
Controversy in this area of the law has reduced
the initiative many communities have shown.*®

4.2.2 Relations with Local Industry

Lanier Hickman of the GRDCA has written:

Local government is involved in hazardous waste
management. That involvement is based in tradi-
ticn; upon expected roles of local government in
solid waste management and emergency services; and
because of the interest of local government re-
garding the economic success of their industries
and commercial enterprises.®®

*5 M. R. Alford & J. F. Hudson, Improving Environmental
Quality Through The Use Of Local Ordinances And Regula-
tions, Pubn. EPA 600/5-7S5-006 (Washington D.C.: U.S. Go-
verrment Printing Cffice, March 1S79), pp. 4-5. Emphasis
in the original.

*® GRDCA Procedings, po. GS-13, Emphasis zadded.



Although seldom addressed as in issue in HWM literature,
there is often a strong symbiotic relationship between local
governments and local economic interests. While it may be
argued that this is a proper manifestation of the republican
form of government, local governments may become sensitive
to the narrow, profit motivated goals of their local indus-
tries at the expense of other obligations. Dependent on
these industries for jobs, citizens may find it easy to ac-
cept the idea that whatever is good for local industries is
also good for the community. They may accept lower environ-
mental quality and increased public health risks rather than
challenge "the hand that feeds them."*?7 Thus local air pol-
lution can become "the smell of money."*® Local government,
dependent on the property taxes and payrolls of local indus-
tries have on more than one occasion turned a blind eye to

possible adverse impacts of local industries.

7 Michael H. Brown in Laving Waste: The Poisoning of Ameri-
ca By Toxic Chemicals, (New York, N.Y.: Pantheon Books,
1879), describes several cases of local under-reaction
allegedly caused by a protective attitude toward 1local
industries. The relationship between Hooker Chemical and
Plastics Corporation and the city of Niagria Falls, N.Y.
and the resulting Love Canal national emergency is one
relationship examined.

4% Thanks to the people of West Point, Virginia, home of

Chesapeake Corporation's Kkraft paper mill, for this
quote.
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Given these conditions it is widely thought that lo;ali-
ties generally lack the will to exert their authority over
local industry by enacting meaningful and necessary regula-
tions.

Besides protecting existing local industries, local go-
vernments often compete with each other for new industry.
Many localities have industrial development committees, and
make investments in local public facilities in order to at-
tract industrial growth. Given the competitive economic
climate, few localities are thought to be willing to insti-
tute unilateral HWM regulations or controls and risk dis-
couraging industrial growth.

Given.these political realities, it is not surprising
that local elected officials and citizen groups are often
pleased when state or federal governments take some issues

out of local hands.

4.2.3 Lack of Financial and Personnel Resources

Upon first examination, any meaningful 1local HWM activity
may seem a technically complex and expensive undertaking.
The current fiscal distress of many localities makes it dif-
ficult for them to justify appropriation of existing funds
for any new regulatory program. Further, the current poli-

tical mood of the country suggests little general support



for new taxes that could fund increased government regula-
tions. Federal and state agencies, charged under existing
law with undertaking various HWM regulatory programs, are
seen as better able to secure the necessary funds and exper-
tise to discharge these responsibilities. Therefore, it is
not surprising that local governments feel often that they
have neither the funds nor technically qualified personnel

to become involved in hazardous waste programs.

4.3 CRITERIA

Local governmental officials evaluating local HWM options
may wish to use the following criteria developed within the
context of the issues mentioned above. While the weights as-
signed to each criterion will depend on 1local conditions,
they can serve as a framework for a comparative assesgment
of local programs.

1. Effectiveness - To what degree is it likely that the

propcsed policy will have the effects intended? What

e effects may occur?

(]

undesirab
2. Legality - Will these policies draw legal challenge?

What delays, costs, and results can be anticipated?
3. Total Cost - Does the locality have the funds to sus-

tain the program or policy for a period of time suf-

ficient to measure its effectiveness?
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Cost Effectiveness - Is the proposed activity 1likely

to achieve its goals at the lowest cost compared to
other opticns that can achieve the same goals?

Potential Liability - What risks to the locality can

be anticipated?

Use of Available Resources - Does the option make

good use of existing local infrastructure and re-
sources? What new capabilities may be required?

Political Acceptability - Can the option gain support

from politicians, taxpayers, and the regulated commu-

nity?



Chapter V

POSSIBLE LOCAL CPTIONS

Local governing bodies, in determining what role to play in
hazardous waste management, may wish to consider the follow-
ing options. Some of these options have already been tried
in one or more communities; others follow naturally from ex-
isting authority and activities. A brief speculative analy-
sis is offered; however, since local conditions wvary, the
desirability of each option must be decided by those best
acquainted with the locality's conditions and goals.
Local HWM activities can be divided into three catego-
ries:
1. Direct Regulation of Hazardous Waste Management Prac-
tices.
2. Developrment or Modification of Local Programs, Poli-
cies, and Procedures. And,

3. Cooperative Programs.

5.1 DIRECT REGULATIONS

5.1.1 Banning of Hazardous Waste Disposal Activities

Several Virginia localities have enacted ordinances prohi-

biting disposal of hazardous wastes in any manner.?'? As

9 For example, see "An Ordinance Providing For The EHEezalth

And Welfare Of The Citizens And Residents Of The County

51
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these ordinances are likely to be held invalid under the
Commerce Clause cof the U.S. Constitution, some localities
have attached provisicns to these ordinances designed to
severely restrict a disposal facility's siting or opera-
tions. The intent of these restrictions is clearly to make
siting or operation virtually impossible.®? These conditions

may be held as constituting a "virtual taking,"

making com-
pensation to the owners necessary. In addition, many commu-
nities have used conditional permits issued under zoning or-
dinances tc limit the development of commercial off-site
facilities.

The considerable Constitutional objections aside, some of
these ordinances are poorly written, using imprecise lan-
guage and definitions that also invite challenge. Several
ordinances include transportation restrictions that would be
extremely difficult to enforce.®! Several ordinances seem

hastily copied from adjacent localities to convince an

uneasy public that the local Board or Council was "doing

Of Lunenburg, Virginia, Bv Prohibiting and Regulating The
Collection and Disposal Of Nuclear And Dangerous Chemi-
cals, And Providing For The Violation Thereof." County
of Lunenburg, Virginia, 1980.

58 1"

"Mecklenburg Bans Toxic Waste Dumps,"” Richmond Times-Dis-

patch, April 12, 1983, p. B-3.

5! For example, Carroll County, Virginia bans the transpor-

tation of nuclear and hazardous wastes, not produced lo-
cally, through the county. Hcw this would be enfo rced on
Iinterstate 77, which bisects the county, is unclea
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something” about hazardous wastes. By focusing on cnly one
aspect of HWM issues - local disposal - these ordinances may
encourage a false sense of security, especially if the go-
verning bodyv thinks that, once these ordinances are enacted,

its HWM problems will disappear.

5.1.2 Operating and Reporting Requirements

A second level of regulation includes operating and report-
ing reguirements a locality may impose on a handler of ha-
zardous wastes that are designed to insure proper waste man-
agement, not prevent facility operation. However, this
approach also contains much uncertainty.

As originally passed, RCRA required state HWM programs
toc be ""equivalent to" and "consistent with" the federal pro-
gram. However, in the 1980 reauthorization of the Act an am-
endment was added stating that: "[RCRA shall not]

be construed to prohibit any state or political
subdivision thereof®2? from imposing any regquire-

ments, including those for site selection, that
are more stringent than those imposed by

[the federal government.]" This amendment, while widening
the door for local regulations, has created a potential for

conflict that has vet to be resolved.

52 Emphasis added.



Industries may also successfully cnallenge the authority
of localities to enact any HWM recgulations based on the au-
thority granted to the Department of Health in Virginia Code
32.1-177. This specific authority to regulate solid and ha-
zardous wastes in the state may be held in a state court to

preempt the general "health, safety, and welfare,"

authority
granted to counties.

Local HWM ordinances have additional problems. They may
require technically complex and detailed regulations, call-
ing for a level of expertise not normally found in local go-
vernment. If poorly written, local regulations could be sub-
ject to the same legal challenges that have been directed
toward EPA during its rule making processes. Also, local en-
forcement is likely to be costly, requiring the creation of
a new administrative structure and the hiring of additional

personnel.

5.1.3 Right-To-Xnow and Report Sharing Requirements

Right-to~know has its origin in concern for worker access to
information about hazardous materials in the workplace.
Enacted in the absence of stron federal requirements by
both states and localities, and varying considerably,
right-to-know has also come to mean community right-to-know.

Currently, information about HWM within a locality is ac-
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quired by local governments second or third hand, and is
seldom timely. Many 1localities have incorporated right-to-
know requirements within their fire codes, citing emergency
response needs. Others, like Chesterfield County, Virginia,
have established voluntary data banks to aid in emergency
response.

Report sharing routes copies of reports and data current-
ly furnished to state and federal agencies to appropriate
county officials. This requirement informs waste handlers of
local interest in their activities, and in doing so, encour-
ages compliance. In addition, these requirements should give
the locality a better understanding of local HWM issues, re-
sulting in more appropriate ;ocal programs, policies and
procedures.

These "sunshine laws" for hazardous waste management,
which have the advantage of being relatively low cost and
encouraging a cooprerative atmosphere between industry and
government, seem on relatively stable legal ground. While
the issue of trade secrets will always be of concern, the
largest area of uncertainty now is the entrance of the fed-
eral gecvernment into the picture. If the Occupational Safety
and Health Administration's new "communication of hazard"
regulatioﬂs become effective, states and localities may be

faced with the familiar federal preemption question.
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5.2 LOCAL PROGRAMS, PCLICIES, AND PROCEDURES

5.2.1 A Hazardous Waste Emergency Response Plan

Local governments have long developed appropriate plans,
agencies and facilities for various kinds of emergencies.
However, the introduction of hazardous materials into emer-
gency situations has strained the ability of local units to
respond properly. The painful lessons learned by some lo-
calities from inappropriate responses to hazardous materials
emergencies and the requirement for local involvement in HWM
facility contingency plans have encouraged many communities
to develop hazardous materials emergency plans. Besides im-
proving coordination during an emergency, these plans also
serve to identify new procedures, personnel, and equipment
needad for adequate response. This identification is the
first step in securing the funds necessary fcr their pro-
curement.

The development of a hazardous waste emergency plan is a
generally low cost and politically popular activity. It also
has the potential for a great return on its investment in
the probable reduction in lcss to property and life in event
of an emergency. A well drawn plan alsc helps to insure that
a locality will not be held liable for damages in the after-

math of an hazardous waste emergency.
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5.2.2 Search for Abandoned Dumps

Despite recent Superfund activity and numerous news reports
about abandoned or illegal dump sites containing potentially
harmful hazardous wastes, there is currently no coordinated
effort to identify and evaluate such sites in Virginia. Alt-
hough Virginia has recently applied for an EPA grant of
$150,000 to study approximately 70 sites alreadyv identified,
the new site identification must rely on complaints by ci-
tizens, local governments, environmental groups, and inci-
dental discoveries by other state agencies.

Localities may wish to sponsor a local search program.
Local officials and public employees, who know their locali-
ty and citizens better than state or federal agents, may be
able to identify potential sites more cost efficientiy, if
they are given proper training. Such a program could bke
conducted on a scale appropriate to local conditicns and the
evailability of ‘resources. Because of the greater 1local
knowledge and interest in the community of those conducting
the search, and the ability of lccalities to sustain the op-
eration, the lcng term results may be more beneficial than
the typical "one-shot" operations of state or federal agen-

cies.
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5.2.3 Small Generator Identification Programs

The small generator exemptions, while perhaps justified on a
national or state scale, may present serious problems for
some localities and regions. If hazardous waste generation
for a particular area is spread among many small generators,
the total amount of wastes left partiaily regulated under
RCRA and state HWM Regulations may be be considerable. Lo-
calities may decide to identify "small generators" within
their community. Besides reminding these generators of local
interest, this survey may provide a significant data base if

the locality, or state, later wishes to modify its policies.

5.2.4 Training Programs for Local Emplovees

L]

Local governments have at their disposal everyday ccunty em-
ployees who could play many important roles in improving lo-
cal hazardous materials management. Once trained, either as
participants in a local program or as the "eyes and ears" of
local government, these emplovees could, during their rout-
ine work, notice and report cases of HWM regulatory viola-
tions; recognize the tell-tale signs c¢f an abandoned dump;
respond tc citizen complaints about hazardous materials; and
inform citizens about hazardocus materials. Local police,

firemen, public works personnel, sanitary workers, emergency
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response personnel, public health officials,®® and zoning
enforcement officers could provide high gquality-low cost

community surveillance.

5.2.5 Analysis of Current Landfill Operations

As owner of a sanitary landfill, a locality must develop po-
licies concerning the acceptance of hazardous wastes. Under
the small generator exemptions some hazardous wastes may be
landfilled in small quantities if prior permission is grant-
ed by the facility owners and the Department of Health. If
the landfill accepts some hazardous wastes it is necessary
that landfill employees are properly trained to handle that
type of waste, appropriate records are kept, and landfill
cperations and monitoring are designed to minimize risks
from these wastes. Training is also necessary if hazardous
wastes are banned, so that employees will know what wastes

to exclude from the landfill.

>3 Recently EPA sponsored the development of a model train-
ing course, Hazardous Materials in the Community: The
Role of Local Health Officials, by the Department of En-
vironmental Science, Cook College, Rutgers University.
This course will serve as the foundation of a 2 1/2 day
seminar for graduate schcol educators sponsored by the
American Public Health Association, May 23-25 1983. The
course and seminar are intended to further the develop-
ment of state and local educational programs for local
oublic health officials.
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5.2.6 Analysis of Local Transportation of Hazardous Wastes

Several Virginia localities have attempted to ban the trans-
portation of hazardous wastes through their jurisdictions.5*
While such local bans may be unconstitutional and unenforca-
ble, they do illustrate legitimate local concern about ha-
zardous materials transport. However, due to the numerous
existing federal and state laws regulating hazardous materi-
als transportation, additional local regulations may not be
practical. A recent analysis of transportation regulations
has stated:
Hazardous materials transportation is an extremely
complex issue for legislative examination, relat-
ing to gquestions of interstate commerce, public
health and safety, federal/state regulatory
schemes, and emergency response. A maze of govern-
ment regulations exists as a result of hazardous
materials transportation. More than any other is-
sue with environmental implications, hazardous ma-
terials transportation is tied to a wide range of
federal laws and regulations.?3?
Perhaps more useful would be an analysis of local transpor-

tation corridors serving hazardous waste transporters. The

results of such an analysis could provide information that

5¢ See "An Ordinance Governing Storing, Processing and Dis-
posal of Nuclear Wastes In The County Of Carroll, Virgi-

nia, And Penalties For Violations," Carroll County, Vir-
ginia, February 10, 1983, as an example of such an
ordinance.

55 The National Conference of State Legislatures' Solid and

Hazardous Waste Project, Hazardous Waste Management: A
Survey of State Legislation 1982, (Denver Colorado: Na-
tional Conference of State Legislatures, 1982), p. V-A-2.
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would better enable local emergency response teams to plan
for emergencies; suggest additiocnal criteria for zoning and
the siting of public facilities; and may indicate areas whe-
re localities wish to consider upgrading facilities or rer-
outing of traffic. The survey also would have the effect of
reminding hazardous materials transporters of local inter-
est, thus encouraging compliance with federal and state
laws. The previously referenced Price, Schmidt, and Kates
study, Chapter 3, footnote No. 28, may be useful in deter-
mining the usefulness or the possible structure of a local

analysis.

5.2.7 Increased Monitoring 9£ Water Systems

Fublic health and environmental damage from mismanagement of
hazardous wastes often involves ground and surface water
contamination. As owners of public water systems, locali-
ties may incur substantial costs if water supplies become
tainted. While public water systems are routinely tested for
some contaminants, localities may wish to increase the scope
and fregquency of water quality monitoring. These tests will
increase costs, but they can easily pay for themselves if
unusual concentrations of chemicals are detected. Such test-
ing also provides baseline data that could be invaluable in
establishing cause and effect in the event of future hazar-

dous waste mismanagement.



5.2.8 Survey History of Local Public Facility Sites

In recent years a disturbing number of abandoned chemical
dumps have been recognized as hazards only after they have
been sold or given to a governmental agency. Love Canal is
only the most famous of these sites. Oakland, California and
Philadelphia, Pennsylvania have recently discovered chemical
dumps under schools and playgrounds.®® Localities may wish
to investigate the ownership and use of lands that they have
obtained within the last 35 or 40 years.

If the locality owns a closed landfill, or has sold a
closed site for private development, it may wish to deter-
mine if wastes now considered hazardous could have been dis-
posed in the facility. Such an analysis is especially neces-
sary if the land is currently being used for sensitive uses,

as residences, schools, or places of public assembly.

5.2.9 Development of Siting Policy for New Public
Facilities

Localities may consider incorporating into <their policies
for public land acqguisition an ownership and land use
search. Such a procedure may detect the presence of aban-
doned dumps or land contamination as a result of previous

uses prior to purchase and use for public facilities.

56 National Public Radio, "All Things Considered," May 11,
1983.
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5.2.10 Update Zoning Regulations

The regulation of land use through zoning is now a widely
accepted role of local governments. Local zoning regulations
for industrial siting and adjacent land uses - both buffer-
ing and contiguous use requirements - should be studied in
light of new knowledge of the risks associated with the mi-
gration of pollutants from industrial sites. Martin Jaffe
writing in Planning:57
Just as local governments have learned to direct
growth away from known natural hazards like flood-
plains, so too must they begin to consider similar
strategies for man-made hazards 1l1like chemical
waste sites.

While it may be easy to develop regulations for commer-
cial off-site TSD facilities and known on-site generators,
the lack of information about "small generators" makes gocd
zoning difficult. This illustrates the HWM information needs

of a locality as it attempts to protect the health and safe-

ty of its citizens.

5.2.11 Modify Industrial Development Pclicies

Many communities have programs to attract new businesses and
encourage existing ones to expand. However, because indus-
tries vary in their use of hazardous substances and genera-

tion of hazardous wastes, the hazardous materials involve-
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ment of an industry should be an important factor in public
industrial development decisions.

Some communities have chosen to discriminate against the
development of off-site, commercial TSD facilities, favoring
industries that may have an on-site facility performing the
same functions. Off-site facilities are seen importing
wastes from outside the 1locality, creating risks of trans-
portation accidents. Also, commercial TSD facilities gener-
ally have smaller payrolls and pay less local taxes than a
manufacturing industry. Such discrimination may be politi-
cally wise, but short-sighted from a regional or state view.

While perhaps not politically popular, a locality meeting
good siting criteria for a commercial TSD facility may wish
to encourage such a siting, thus insuring adequate waste
managemant for existing industry and providing an incentive
for new industries to develop. With proper planning indus-
trial hazardous wastes could be generated, treated and dis-
posed within the same industrial park, thus insuring both
proper disposal and reduced transportation accident risks.
The question of whether the facility would accept wastes
from outside the community could be addressed in a number of
ways, depending on the circumstances.

Whatever the local policies developed, localities should
consider the forseeable HWM impacts of any new industry be-

fore committing its support or approval.



5.2.12 Promote Non-Landfill EWM Options

Hazardous wastes need not be buried in the ground. Alterna-
tive technologies exist and are continually being improved.
Yet, current governmental policies and market conditions
have made it difficult for these technologies to be devel-
oped. Localities which have a need for a TSD facility but
find land disposal unacceptable may wish to provide incen-
tives for industry to encourage the development of the al-
ternative technologies.

While some of these incentives may be more applicable at
the state or federal level, localities can provide some fi-
nancial incentives as modifications of fee structures, tax
incentives, and bonds for financing of alternative facili-
ties. Perhaps the easiest and most welcome incentive to the
HWM industry would ke the lack of substantial local opposi-
tion from localities once a facility is proposed.

Recently Mecklenburg County, North Carolina made its pre-
ferences clsar when it prohibited all new hazardous waste
disposal facilities but permitted the siting of plants that
use new technology for "neutralizing" or recycling wastes

under special use permits in general industrial districts.®®

58 Planning, Vol. 48, No. 11., November, 1982, ». 7.
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5.2.13 Develcp Policies for Siting Attempts

In enacting recent HWM regulations many states, iﬁcluding
Virginia, have given broad authority to a designated state
agency to permit or license hazardous waste facilities pro-
posed by industry. However, local opposition to these fa-
cilities has resulted in a virtual standstill in facility
siting. Recognizing the need to involve local government in
the decision making process, siting legislation that calls
for considerable local involvement is now being studied or
has been enacted by many states. Such legislation is now un-
der consideration by the Virginia General Assembly.

This new legislation may provide opportunities for nego-
tations between localities and the owner of a proposed fa-
cility concerning permits, operating conditions, taxes, com-
pensation, zoning restrictions, and other related matters.
Localities may wish to anticipate the possible issues in-
volved before siting proposals are made to better prepare
for these negotiations. The development of local expertise
in HWM issues, local siting conditions, and availability of
consultants or mediators may improve the ability of locali-
ties to deal effectively with state and industry representa-
tives in the highly charged political atmosphere that cften

urrounds siting proposals.
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5.2.14 Lobby for Increased State Aid & Enforcement

While Virginia is not considered a strong "Home Rule" state,
localities are often able to exert strong influence cn state
government. Many members of the General Assembly have
served in local government and well understand local con-
cerns. Localities, either individually or through their as-
sociations, may wish to encourage improved state involvement
in coordination and support of emergency response, training
programs for local officials, public awareness programs, and
in other areas where localities may not have the authority,
expertise, or funds to operate efficiently or effectively.
Having actively promoted the establishment of HWM facili-
ties, the Department of Health's Bureau of Hazardous Waste
Management is now perceived in many localities as a state
agency indifferent or hostile to local concerns. While their
involvement in siting may be sharply reduced with the pas-
sage of siting legislation, the BHWM's previous association
with siting issues may make it difficult for them to obtain
the necessary resources to develop an adequate level of re-
gqulatory and enforcement activities. Because localities
would benefit from effective state regulatory programs, lob-
bying in support of the BHWM and its activities may be ap-

propriate.
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5.3 COOPERATIVE PROGRAMS

5.3.1 Cooperative Agreements with State Agencies

Existing governmental HWM regulations and policies require
or encourage little coordination between local governments
and their state and federal counterparts. The possiblity
that local governments may be able to enter into cooperative
agreements with federal or state agencies to support exist-
ing regulations seems to be largely unexplored. While such
arrangements may be difficult due to the wide variation in
local governmental capabilities and conflicting perspectives
on HWM issues, and the long tradition of friction between
localities and the state, this lack of cooperation may ham-
ver necessary public oversight.of private HWM activities.
Given the limited state resources currently supporting
HWM regulations, localities may wish to explore with state
officials those areas of common interest where localities
may assist state agencies. If these programs are voluntary
or include state funding to offset local costs, state offi-
cials may be able to make good use of the large number of
interested and capable local employees. Such programs could
reduce the antagonism that currently exists between some lo-
calities and state government and aid in the development of

a more coordinated public response to HWM issues.
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5.3.2 Explore Regional Cooperation

Hazardous waste management is an activity that requires more
than a local perspective. Regulations in one locality or
state may affect the HWM practices in another. Economies of
scale may make it necessary for one community to import
wastes from another to insure the economical operation of an
innovative and effective treatment facility. Just as solid
waste management programs may lend themselves to regional
cooperation, localities may find it advantageous to work
closely with neighboring localities in development of their
HWM policies. Virginia's Planning District Commissions, al-
ready involved in the develcpment of regional solid waste
plans, may be appropriate agencies to coordinate these ac-

tivities.

5.3.3 Coordinate Lccal'Volunteer Groups

Within most localities are numerous volunteer groups that
play important community service and quasi-governmental
roles. While these groups vary widely in their composition
and abilities, they may provide competent and low-cost vo-
lunteers capable of assisting localities with local HWM ac-
tivities.

Local groups may serve as the focus of 1local public

awareness and educational efforts. Programs on hazardous
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waste issues may be presented at their regular meetings. In
turn, groups may undertake community awareness programs of
their own. Citizens who are more aware of HWM issues may be
"able to report incidents of mismanagement or identify aban-
doned dump sites. Informed citizens are also better able to
make rational decisions in the event of emergency situations
or local HWM controversies.

CGroups with environmental orientations may undertake pro-
jects aimed at identification of abandoned sites, surveying
local hazardcus waste generators, or collecting cther data
useful to local officials. They may also provide citizen
support for local HWM activities during the development of
local budgets.

Another possible benefit are projects that groups may in-
itiate as a result of becoming interested and knowledgeable
in waste related issues. Recycling drives, anti-litter
campaigns, cleanup projects, and projects concerned with
other public health and environmental issues may be encour-
aged by localities working with local groups.

A potentially valuable use of volunteers may be the es-
tablishment ¢f an informal group of local chemists that may
be called upon for advice in the event of a chemical materi-
als release or accident. Such informal networks have been

established and used in Chesteriield County, Virginia using
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personnel from the local DuPont plant. However, due to the
possiblity that liability may be incurred by companies whcse
employees give bad advice, several corportions have been re-
luctant for their employees to become involved. If <the
state's "good Samaritian" law®°® is amended to include advice
given about chemicals to the types of emergencies covered,

such local groups may be able to provide a valuable service

in a time of crisis.

% Code of Virginia - 1950 (8:01 - 225, Al, as amended) ex-
empts from liability for civil damages acts of commission
or omission those rendering assistance to appropriate au-
thorities 1in incidents involving the wuse, handling,
transportation, <transmission, c¢r storage of natural or
liquified petroleum gas.




Chapter VI

SUMMARY AND CONCLUSIONS

The problems associated with the manufacture, use, and dis-
posal of hazardous materials have proven to be more techni-
cally and politically difficult than was commonly supposed
just a few years ago. With reports of willful and uninten-
tional mismanagement of hazardous wastes and governmental
regulatory chaos filling the headlines, citizens have grown
more apprehensive and skeptical of attempts to find practi-
cal solutions to our HWM dilemmas. As a result, many citiz-
ens, governments, and private interests have resorted to
fault-finding and responsibility shifting. Local govern-
ments, ignored in early HWM regulatory schemes, and often
feeling powerless to bé part of .the solution, have become
part of the problem. By their refusal to cooperate with the
development of new and better HWM facilities, localities may
be prolonging our current HWM difficulties, deferring enor-
mous costs to coming generations. By adopting adversary pos-
tures local governments may be helping create an atmosphere
that will inevitably bring heavy-handed state or federal in-
volvement and loss of the influence localities could have

had.
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Effective governmental regulaticn of private hazardous
waste management activities calls cooperation and a division
of labor among the three levels of government. Each has the
ability to play the complimentary roles best suited to it:

Federal * Establish appropriate national HWM standards

* Provide funds for remedial activities
* Support research & development of innovative
policies and technology

State * Enforcement of regulations

* Coordination of local/regional activities

o’k

Collection of data

Local * Provide surveillance of local HWM activity
* Coordinate emergency response
* Insure appropriate local land use

* Collection of data

There are some signs that local governments are beginning
to understand and accept more positive roles in HWM. Alt-
hough limited in scope, these activities may play an impor-
tant part of a comprehensive and cooperative system of go-
vernmental oversight of private HWM practices. This paper
has presented some local activities already being tried in
scme localities, and suggested others. While direct regula-

tory activities may be inappropriate, legally suspect, or



beyond the capabilities of some local governments, there
seems to be a considerable number of policies, programs, and
procedures that local governments may undertake that could
better insure the health, safety, and welfare of its citiz-
ens. While there are doubtless areas that have not been
discussed in this paper, it is hoped that the idesas and is-
sues reised will encourage localities to seriously consider
local HWM issues and explore their proper role.

Hazardous waste management is, in the final analysis, in
the hands of private industry. But whether past public
health and environmental damage have been the result of ig-
norance or malevolence, these private activities have often
led to great public harm. Citizens have empowered their go-
vernments to safeguard them from such harm, and should ex-
pect protection. Yet, appropriate levels of protection are
still lacking.

Once a locality has decided to accept some local HWM res-
ponsibility the first step is to gather data about local ha-
zardous waste practices, available local resources, and the
extent of current known prcblems. Once this has been done
the locality must determine how, and to what degree, they
should become inveclved. To aid localities in this evalua-
tion, a matrix is presented in Appendix A that includes both

the twenty local options suggested in this paper and the
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criteria proposed for 1local evaluation. The format of the
matrix is left open. It may be adapted as a simple checklist
or a more formal evaluation matrix, complete with weighted
indices and numerical scoring. Localities may wish to use a
version of this matrix as a analytic tocol in their decision-
making process.

Even if federal, state, and local governments are able tc
reduce the current level of discord, it is clear that go-
vernment alone cannot insure the appropriate disposition of
hazardous wastes. Citizens have the right to expect both
industry and governments to wcrk togther to reduce the risk
to public health and environmental damage. Citizens have the
responsiblity to provide governments with the support neces-
sary to provide the desired level of protection. Without a
partnerhip between industry, all levels of government, and
citizens, the problems of hazardous wastes will continue,
causing public health and environmental problems now and for
many years to come. Local governments, clcse to their citiz-
ens and industries, and tc the damage £from hazardous waste
mismanagement, may be the best place to begin this parter-

ship.
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HWM OPTION EVALUATION MATRIX FOR LOCALITIES
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