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Chépter.l'
* BACKGROUND, PROBLEM, AND METHODOLOGY
INTRODUCTION

Public education is a subject of great concern

because: of itScfargreaching;involVementrwith‘studentsg.parents,

other relatives, and even taxpayers.  Parents, in particular, have more = .

‘than aapaSSing.inférest:as-échool‘peréoﬁﬁel‘éfé res§onsihiéfforE;hé
 educational\déveloﬁméntfofitheir‘most,ValQedA§o$sessiﬁﬁ,,their’éhiid..
It i$,inevitabie :hatieéucatioﬁlhas h§§6mesthe;éuhjec£.of“é.gfeat,émdﬁnqi—
of statutory’ahdﬁcasé—law;bv | | |
Accqrding1to{Boliﬁiér;_thézpubli¢fschoél,iszéiricﬁly.a“"legai4:
‘entity," beingvcreated;éuépéftgd;.éﬁd,governed byfiéw@. Eédh Eréﬁ¢ﬁ;éf -
vgovernment;—legiélative;,EXeCutive;.and‘judicial-éaffectsrin some: way,.
every'publiﬁ:sghoél.in’Ameriéé;lb‘In:fact,.public.Edﬁcagibn;haSLbeen
affected“by legislation:andﬁsﬁbsequent qourf deéisions.for‘0ven'thrée
| ‘hund:edﬂthirtY'fivé'Yearsr In-1642, the-MaésachusettSJfSChoél”Laﬁ”"held 
'thé:town.council bf each‘§iI1agerfespthible to;éee»that éhildreh~wefe 
trained ". . . in;learning,andslabér,.anduother implémentsﬁwhich-may‘be‘:'

.profitable: to. the: comonweal‘ th. n

Five years later, the'0lde Deluder’
Satan»AcdfeStabliSHed?sChOoIS;in=every«MaSSachusetthtownshipfofvfifty': C

P A
or more families,?



"Whileanumerous{échooihceses~have;beenrliﬁigeteddsinCe 1642”"~
it has been only durlng the last- twenty—flve.years that the: courts have
,rev1ewed issues that hlstorlcally'were resolved by school admlnlstrators B
'and boards of educatlon. These issues 1nclude conduct of‘students
,rights'ofhteacherSrandsother4personnel; the-perm1851bll;ty‘of*dlffer@ﬁ}"
entiation.in termsvof race, sex,.and.accessnto educationai:resources;A'
plus- the afflrmation that educatlondls a: rlght and not a pr1v1lege.5'
This change is reflected in the number of cases: lltlgated for Hogan
1found that in the five  years. ‘between: 1966 and 1971, one.hundred forty-v
- 51x3moreffederal,courtmcaseS»were~dec;dedtthan:dur;ng;the\prevloQS“oned

o » v S - . A S S
' hundred seventy-seven: years. This number continues to increase as evi-

deﬁced'by‘the!seVenfhundredffive{casesQreported‘inatheerarbookaof'SchooL;l
‘,Law~1978,7hgs~compared;co"fou:chhndred:twentchases~reported.in thete:
annualﬂpohlicetion;ingia7l,8' | ) | |

cWhilesthegfrequencynofﬁcourtﬁcéses;contdnues.thincreaée,vpdblic‘
schoolcteachers;madﬁihistrators@.enduother'personnei are«often»unawarei
of the legal standards: by which they carry~out thelr respon81o111t1es.
‘ Although many of their duties may seem perfunctory, statuteS‘could have
,been.passed-ot.cases decided&governing~such'activitiescv They~would‘be-f‘
wise to follow the advice of a:Tean'court; "Teachefs;of'the;public
schools,.being‘the-importanthelement,of ourzpopdlationithaf'they'areg‘
‘_the‘sooner*andtﬁofe3completelyrthey afe;advised“of;cheir\rights;or“lécki~-
of‘themsvthefbetter;“gL

In»studyingﬂlaw'endfpuhlicoeduca;ion:itishould be:uﬁderstood -

‘that there afe,thousaﬁdéwofjlaWS-which.bear directly or indirectly on -



a'publlc educatlon. Only by understandlng the sources of school law, B
- the svstem of courts, and the 1egal ba51s for publlc educatlon

"s"can an. effectlve legal analysis of such cases be made.‘;:fv
' SOURCES OF SCHOOL LAW

With nominal dlfferences, the Amerlcan system of law evolved

»_dlrectly ‘from: Anglo-Saxon law. Habeas corpus, freedom of speech, trlal‘
by Jury, reasonable ‘man- standard due process: conceot, rule of stare

dec1s1s and other 1mportant flxtures of our- legal system evolved

":f'dlrectly from the Engllsh 10 Addltlonally, the "Great Charter"

 granted by Eng and s Klng John to his. rebelllous ‘barons: at Runnymeade .

)1n 1215 has greatly 1nfluenced the framework of oor lederal and state‘
’-:constltutlons,%as they echo: the thought and even: the.language of the ;
vﬂ;Magna Carta.l1 | | '
School law as-csed in the context of this: study; 1s that body
',of legal,precedentwaffECtihg:educationzas;de:ivedvfrom;all.SOurces,.hz;:
‘includinghconstitutions;,statutesevandfcasealave“ Schoolhlaws,canv
be‘classified.iﬁtoﬂthree:basic~aﬁe335-federal,andastateaConstitotional‘:
law; federal and*statevstatdtotyr1aw,hwhich<inCludes;fedefal,,state;l
and;local administrativefrhlesvand;tegulatioﬁs;tandf3udiClal law,lzia
Opinionszof the=State’Attorﬂey Geheral‘and~intetoretation5'of-theﬁ
.’State‘SuperintehdentVof’Sohoolsgareaalso~of7sighificahcezwhenvstndyihgf'»

,theycurrent‘status;of"school{law:in%Westhirginiag



| ConStitutional'Lé& 
| In a,s¢nse;¢éililéw;hés a;constitutionai.Origiﬁ!or’sanctién,”

aéwconstitutions,représenﬁ.the-mbét”fd:mal actS'or!documénts.of a:
society and arélintendedfto eﬁbo@y iﬁs.mdstbéhefishéd ideals‘13"In‘thei
| wode»of one court, a consﬁifﬁtion,is ". . .valéharter‘of'government
»yderivinglits;power~from“thgvéovérned.“l4”
| ‘TheiCénstitutiohsofithe‘United,StateSasécures'fuhdamentalkL
Apersbnal,,propertysfand»political rightsiand'gives'éxpféssed or impiigd,v
éowers,;oithe Cong:ess-andﬁﬁo therstaﬁes. It is also the:supreme iaw
"of’the.land;

This Conétitﬁtioﬂ\and«the\léws;of.ﬁhe?United(StateS‘which"

- shall be made in. pursuance:thereof; and all the treaties made or:
which shall be: made,, under: the authority of the.United”States : :
shall be: the: supreme law: of the land; and the judges. in every state
shall be bound. thereby, anything in the: constitution or: laws of
any  state to the,contrary notw1thstand1ng.15

The United:StateSaConstitutionqcontrolspthe‘validityaof,the~écts,of
all‘governments,,localaor“national,‘ekecutive~or'legislativey‘and.as;
such;is;enfdrceahle~in;We§t~Virginia_courts,165
Statefconstitutions«normallyvethdy-manyfof‘the.:ightssguar—
,antéed.by‘the'federal-Constitution@ For exampie,.ﬁhezBill of Rights
offthe'Constitution»of West Virginia provides for the basic rights of
lifé;.liherty;,property, pursuit of happiness, plUS»theafreedomsuof 
speech, press, assembly, rellalon, trlal by~3ury, and freedom from:
,unreasonableasearch‘andhselzure. Addltlonally, no person may be..
éeprived‘of‘Iifé;»liherty; or property without due process of law; aﬁdf:

‘vthevjudgment.of]hisﬁpeers.l7



Most state'constitutions3furtherrdefine, in terms of exclusion, 3
the various powers of the executive, legislative, and,judicial<départ—
ments. of state government and impose:a number of restrictions on their

exercise.18

Statutory Law

The written wil1‘of ﬁhe législative~b;anch“of government,
expressed_in‘;he-fqrm.required:to make it allaw of the United States
or-of'the~staté,_is ideqtified:as-a_stétute,‘_cféy‘defines this‘terﬁ.:;
as ". . ; the formal utterances: of the legislativegorgans«of.society{"lg

In a,bfoader‘sense,:hoﬁever,‘a‘statute is,ansadministrativé
regulation: or enactment, fromfwhafever‘the source;originating, to whiéh
the:statengives thevforge-bf‘léw.zo ‘Under'this1bn0ad‘definition,
statutory law:includés:all_péwersfand:procedures;of‘administrative~

"

agencies, defined: by- Seavey  as, ''. . ..an organ of'government,vother

than: a- court and;other than a¢legislatufe; which\affectscthefrights~of"

- private parties: through either adjudication or rule making;”ZI

Auerbgch states that these administrative ageﬁcies génefallyract‘in
three capacities: executivé; to: see: that lawé-are executed; quasi-
legislative, to make rules within the scope of p§wers delegated; and
quasi-judicial,,to,decide‘contfoversies.zz

In West Virginia, ﬁhe~WestrVirginia:Boafdfof Educétion23'and,-

ccunty'boards_offéducation24fhave=the~authority'to prpmulgate=reasonable

rules and regulations for the supervision and administration of the.

‘public schools. These enactments are considered to be statutory sources:



of school 1aw; ho&ever,Asuch rules. and fegulatibﬁSjmusﬁ be within,the,

limitS»préscribed;by the West Virginia-Legislature.25 |
In sumﬁation,,Figﬁré 1 reflectsrthe Hie:archialvqrganiZation

of conStitutiqnal;andfstatutoty 1aW'asirelatéd to:the'adﬁinistration

of publig schools in West.Virginia. Each level of thé hierarchy is

limited by all higher levels, with*the”United»States Cons;iﬁution being

the ultimate source of all law in the United States.

Judicial Law:

Casé;law,rjgdicial_law,.and commen law areﬁiﬁtercﬁangeable;
terms used.tovdistiﬁguisthuleS'of;lawiwhich;have-origina£2d‘inlthe
courts.but'aretderivéa‘from'the»laﬁs enacted by legislativefor‘admin;~'
istrativeibodie3w-:The conc§p£ of common lawvdriginatéd in Englénd,:the
word'"éommon; dating from the time:when. customs. became common to-all
parts of the country:. Thesercuétoms,becamefcrystailized’into legalrv
precedentrwhich;waStused‘with:statutory law3in.deﬁiding;éontfbversies

throughout Englandmzeh

‘_Commonnlaw»contraSts:withacivii‘law.which—&ates;back to: the
JUStinian Code: ptomulgated by the;Romanéiin 529fA.Dh,and»haS'been-adopt-;
Ved:by all of conﬁinental Europe and most of the non-English speaking -
civilized world.2’ Under: civil law the- legal rules for all conduct
aﬁd;relatiénéhipSfareffoﬁnd;in.writténrstatutesf In. case: of a di$pﬁtef
the;judgeAlooksfto;thej"Coﬁe" of statutes: to determine thelpettinen#

rule, with ‘no~reliancegon'precedent"whatsoever'.z8



ITED STATES
CONSTITUTION -

» UNITED STATES:
TREATIES AND STATUTES

'WEST VIRGINTA CONSTITUTION
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WEST VIRGINIA BOARD OF EDUCATION: POLICIES

COUNTY BOARD OF EDUCATION POLICIES

Figure 1

Hierarchy of Constitutional and Statutory
: Law: in West Virginia:



Common -law, however, is based on. the doctrine of precedent or

- the rule of'§taregdecisié~gg?nonvq;eté;moreve;;meaning;v"to adhere ﬁo,
 precedents, and not to ﬁnseﬁ;le5thing5fwhi§h'aré*estéblished.”29~ Past.
_decisions are generally‘conSidered,to be~binding;onvsubSequent cases:
which. have substantially‘the,same factual situation$.  CourtS'uéually

adhere to: the:doctrine: of Stare'decisis»and rarely, and then only for

-a: cogent- reason, refuse to followxprecédent.30 Thé*importance;of
judfcial law is reflected in the. use of the;numher‘ofvvolumes Qf‘;epqrtedu,“
decisions: by the~legal.profeésion, fér56utnumbering‘the volumes .of |

- written law.3!

Opiniqn570f thé-A;;ornéy1General

jAnot;he.r'sourcehof: school lawzcén}be ﬁogﬁd,infthe wfitteﬂ
‘opinions of théwsﬁéte'Attorney GenEral; ~ThiS»office:6;igi@éted in
England'wheférﬁhe Attofney Genéral:was appoinced’by letteis patentvfromﬂ 
the Crownfand.servédnaﬁtthe~rbyaljpleasure.32‘ Aszthe chief law 6fficer
of the Crown: of England,.the‘Monarch's.Attorney%aCted onabehalf‘ofiéﬁes;'i
Crowniin.all‘matters»infanyucéurt, thgs>the‘title3,At;ornéY'General¢33
MQst'cgmmonwealtps.adoptéd.the:offiéeEésqpart'of“tﬁe‘ﬁachiﬁery‘of‘their
»governments,34;énd;Virgihia,,fromlwhicbfWestfViréihié évolVed, was no
exception.

WheﬁgWgsthirginia;attaiﬁed:éﬁaéehbod, i;sfinitiél:Conétij*b1 
tutionaprbvidedffot'an»elé¢ﬁéd.A;ﬁqrneyféeﬁeraljtd‘Servg a§»fhe¥g§ ’”'
‘,bfficiq reporter»fot‘tﬁe;Wgét}Virginid;Suprem¢4COuft bf Appeal$ﬂ35:*t 

:7While‘still’SérVinggin;this!capacity;,onefof*thefmost*imPQrtant]dutiQS3



?;of the Attorney General is. to render adv1ce and oplnlons on legal
'rquestlons to executlve and admlnlstratlve governmental off1c1als.36

Writtenropinions of»the:Attorney»General.have,'infno.sense; the,effect::f

ofwjudicial,utteranCes;:however;'they are’ofteuufollowed-andﬁthere:i& _‘~v'

little questlon that they are of 1nf1uence in affectlng publlc rnterests;
and the rlghts of all persons w1th1n the state 37
An early d901810n of the Weet V1rg1n1a Supreme Court of Appeale;‘h
held,that a wrltten oplnion of. the Attorney General nelther Justlfled
a: puhllc officer~1n a- partlcular act nor: shlelded hlm from 1ts 1egal
consequences.38 Such oplnlons‘are not: con51dered as precedent to be
followed by the West Vlrglnla Supreme Court of Appeals,39 however, the
"Court has said that an- oplnlon is: persua51ve when 1t is. 1ssued contem-

' poraneousswithftheradoptlon;of.avstatutejlniqUestionréof”

'Interpretatlons of the State Superlntendent of Schools

| In£1866' ust three years after ach1ev1ng sta*ehood . the:

' WesthirginiawLegislature'assignedlthevtask_offinterpret1ng;thevmeaning”‘

of any part of the school law, as well as the rules of theAWest VlrglnlavJ
Board: of Educatlon, to the State Superlntendent of Schools.

At the,request in writing ‘of any’ c1t12en teacher school |

official, county or state officer, the state superintendent of -

schools shall glve his: 1nterpretatlon of the meaning of any part
of. the schoo; law or:of the ruleswof the state board_of educatlon.

41
”uOSt 1nterpretat10ns of the State Superlntendent of Schools

are summarlzed 1n the "County Superlntendent s Newsletter, publlshed

‘ monthly by the State’ Department of Educatlon.e Coples of all



10

in;erpretatioﬁS»are'made availablé to county sﬁperinténdents and other 
'interésted;pefsonS-on a regular basis.

The,présenc_Attorhey Generél.ofjWesp Virginia.has little"regérd'
»for-legal interpretations'by the Statg1suPerintendent of,Schcéis,'holdiﬁg,
tﬁat Stateglaﬁ does»not allow«the State'Superintendent of Schools tb
expend public funds for the performance of legal services, thus such
interprgtations,"must be»those of agléymantadﬁiniétrator;nuntrained.in-‘
the law."42 Furﬁher3,"If’the superintendent's,Yinterpretationsf'are *

" then the superintendent-—if

meant.to:have the force of legal 'opinions,
he:isynot én’attorney--isipracticing.léwmwitﬁout a licenée4"43

The opinion of the Atto:ney'General-HOC-WithStandingw it'is 
‘common'knowledge.that the: State Board of“Edgcation has,. for several‘yeafs;
retained: an attorney’aswénaadminisﬁrative<assi;tant*to the:State Super—v
»intendent,of‘Schoois.v.Thus, interpretations have generally ekponnde&fﬁhe:
lawdor:policy'asvitgapplies to the isSuefand:ha?e'detailédxthe-legal
reasons: upon which the interpretation is: made. Whilgxnot"binding;on
school,officials,zmost.interpretations:a:e~viewed‘with:merit;and‘&re‘.

worthy: of review.
SYSTEM OF COURTS

A. court is‘a;place=wherein justice: is: judicially‘aqministe:ed,being 
presided over by one or more- judges: who: exercise such judicial powef asr
haévbeeniconfefred.upon-themaby:law\, Courtsfhaveweither-general or
‘Iimited”jurisdic;ion-and>a:e eithervof’original oraépellatejurisdiction;;»

depending- on the controversy“.44



E FunctionrOE%the~CourtSta:

As the federal and state constltutions are the supreme lawvof
. their partlcular Jurlsdlction, one prlmary functlon and re5pons1b11ity
aof the courts is to determlne the constltutlonallty of enactments of
vthezlegislature. Inadetermining*this'isSue,vthegcourtsafirSt presumewl -
Jan act to he " constltutional .and anyone malntainlng the contrary must S

‘bear the burden of proof The Unlted States Supreme Court has held

thet Questlons of constltutionallty are determlned only when neces--i'f*7‘

:sary to. declde a case. or controversy 1nVOIV1ng a: hona flde dlspute
between partles assertlng adverse legal clalms "45 In 1803 Unlted
:iStates Supreme Court Justlce John Marshall deflned the-functlon and
"respon81b111ty of the Jud1c1ary onnconstltutlonal matter3°~

It 1suemphat1cally tbe province and duty of *he Jud1c1al
- department to.say what the law is o . . o Lf then the courts
are: to regard the constltutlon, .and: the,constltutlon is. superlor
to: any ordinary act of the leglslature, the constltutlon, and:
not:- sucﬁ,ordlnary'acts, must govern the case- to whlch they both

apply. 46
'The:second”primary=functionrof’the§courtsfin:deaiing;witha“
f:casessinvolving:publtc$schools:is:touinterpret statutes@ Most commoniy;i,
-this:type*of~case«follousuthe»enactnent'of‘neW~iegisiationuatfecting;<
~ education. It:is;thertask.of'tne:jurist.to workfout a;method of
int:erpreting&' such;~‘statutes~ 'thro_ugh: a pred;’.ctab’]:é course of .:legal
reasoningrﬁrl | |
Courts must also settle controver51es by applylng aopropriate

laws: or: prlnc1ples of law to a spec1f1c set’ of facts.v Inedec1d1ng-such5f"
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’ caseS‘the-court'muSt first“look-to:constitutioﬁal'or"statutory Provi-~fn,v“7

’ 51ons, and 1n their absence, look ‘to the common law for the rule that
f1ts the: case.48 In dec1d1ng controverSLes Llewellyn states that
1. The court must declde the ‘case hefore 1t.

‘2. The court can dec1de only the partlcular dlsputeawhlch
is. before ic.

3. 'The court can: decide the partlcular dlspute;only accordlngﬂ
to a general rule whlch covers a. whole class of like dlsputes. '

vé; Everything‘.;;f. big or: small a Judge may say in‘an
opinion, is to be read with primary reference to the particular
dlspute the: partlcular questlon ‘hefore h1m.49a
In decldlng a: case, very few trlal courts wr1te oplnlons,
»however, when: an appellate court has determ:l.ned a. dlspute, it w:Ll].
usually wrlte.an oplnion contalnlng sallent facts. of the case, the rules

e

‘eofilaW”appliedfhy the&court*EOfgovern;the‘case;xand;thefreasoning,of_the“
court in: explanatlon or’ support of its. dec:.sion.50
are often 1ncluded in the. record but are‘not b1nd1ng as precedent

belng useful only as: secondary authorlty. ijudge»maywelso~fOrmulatey'

1nc1dentlal comment “known: as’ obiter dlctum, which is merely "spoken: ’

' by~the~way;"51

'Federal-court.Systemv
Thesfederallsystemﬂof courtss&asaestahlishedfunderfArticle

III of the Unlted States Constltutlon, vestlng the JudlCIal power

‘DisSenting;opinionsﬁ;::

of the United States 1nronewSupreme~COurt“and%such~1n£er10r=courts\as§»:51:

theJCOngressamay“from*timewto*time~ordainfandeestahlish3V52£,
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‘The federal court system'ptesenﬁly includesvthe niﬁe—member
Supreme Court, eleveﬁ Circuit Courtskof'AppeﬁL, one or ﬁote district
‘courtsfin‘eéch:state,,and.sﬁecial‘Eourts,to handle specific‘probleﬁsi
or to cover special jurisdictions. Cases litigated in féderal courts.
are cases,between;citizens’qf'different states or Cases.iﬁvolving'federal
statu;eshor‘the.Unitgd.States'Consciﬁutiqn@‘ The two pri@ary‘meanS:for
obtaining federal court-jurisdictionrihdéases affecting'education aref
by questioning;the validity‘of'auétate'or'fedefal_statute.ﬁnder‘tﬁe
Unitéd»StatéSiConstitntion or"by‘alléging:that some Constitutionally‘
_ protected;right5vprivilege,.or immunity of'.the individual has been
violated.53é |

ThereriS'no poSsiblevfedréss,beyond,the United States,Supremé
pourt;,theahighest.COurt.in.the-land;i Cases‘may~be‘brought to the
Supréme Court: by éppeal,-writsdffcertiorari, or through original
_jurisdiction_of the-Court; Mosﬁ school cases are taken on writs of
certiorari, an actibn.whereby a;caéEJis~removedifromqan.inferior-to

. . . 4.
- a superior court forrdeclslon.,5

West Virginia Court System

The pattern of coufts.andzgovernment existing in Virginia
was. largely carried. over to- the new state évaést Virginia:when.fodﬁded:
in 1863;55; Since: the West Virginiazjudiciary‘system-evolﬁed;direé;ly
from the ancient courts of Virginia, a,b;ief*study;of Vifginiawthftém

is warranted..
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Bykaétioﬁ-of'the'VirginigiCféﬁd:Assembly'in,1642; County
Courts were establishedvto hear 'any sﬁiﬁ ﬁoncerning'any debt undef:the ..
value of twenty»ghillingS'ofitwo huﬁdfeanounds;of tobaCcdr"Sé
CommisSioners,_to,be~éalled jus£i¢esvdfjﬁhefﬁegce_iﬁ'1662,;handied;casés~
Qf lesser‘amounts; County Courfs:soon beqameiéourtsvofvgeneral jufis~
diction, being comprised of eight justicesvofvthé‘pgace,véaéh appointed
by‘the,Governor'fgr_1ife.57 | | |

The'mbst impOrtant judicial,tribunal'in thegcoiony'was:the—gl
General Court, called Quarter Cburtsvpinr to-l661mv:The Geheravaourt
was.the court of'laSt resort untiliL776uWhén the~newvstaﬁévconstitutioncﬂ
established.§ SuprgmeVC6urt of’Agpeals;.depriving’the Gengral Court: of -
- much of its-jurisdictiqnussf'A.new.cohétitution-in,lSSl ébblishesthg
" General. Court, estaBlishingjin its:place;Circuit Coérts-to.ﬁhiéh judges
‘ were'electedafor:a,limited.térm. The;SupremegCou:t of'Apﬁéals continued 
to be:the»court:of last resort but;was:required'by'léﬁ to meet once per
yeaf'in:what is;nOW LeWisburg,.west.Virginia,,asawgll.aé,onceﬁper year
in Richmond.>?

By its:initial,constitutionsin 1963, Wést:Virginia:modified‘the
Virginia judiéial system,.retaining;theffollowiﬁg;céurts:' Supreme-Cburt
of'Appéals, Circuit Courts, and Justice of the Peace‘Courtsv.60 The: old
" Virginia County Coﬁrt'system"was;revived in;l872 but,wasaaboliéhed;as»a 
court for the:ttiai of.cauéesaby_constitutionalfreﬁisioﬁ.in.1879;

The:Weét’Virginia<Supreme;Court of Appeals initially conéistéd
of’thtée juStices_elected:by-the;vocefsvof th¢ Stétévfor‘altwelve-year

term.. One,additionalipositionzwas‘addedvin 1880, and again in 1902, .
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: brlﬁglng ehout a total of f1§e 3ustices.6l To date the Suéreﬁe‘Court/
of Appeals remalns unchanged except that the 1974 Jud1c1al Reorganlzatlon,e
Amendment to the West Virglnla Constltutlon vests w1th the Court the

vsupervision and discipline~o£ Ci:cuit’and Magistrate;eourts of‘thenStete;ﬂ

Initially theistetevwas aivide&;into-nine:Circuit-Courts, each 

’with a'judgeweleefed fOr-a,six~year tefm._v;n.1872, a:new‘Conscitutionz
increaeed:the;term;inzofficeﬂFOieight.yeers. Ae‘amendmentlﬁo-the.consti— ‘
tution. in: 188Q increased‘theecirceits;to~thirteen'and greetedvthe;Legis—"‘

’_lature.the.authofity‘to‘inereaselor,aiminish'cireeits,62 resulting;inf

.cwenty—niﬁexCircuitSVatfthe:ﬁresent”time, The:l974'amendment'established;
for  the first time, professidnal eualifications~for ehe judgeshibs;

-

created.a'state—widewsalary schedule; end‘permitted the Legislature‘to
ESsign:as:many:judges—esuis/necessary’per circuitm63'; .
Weet Virginia?s~ihieial.constiEuﬁion,provided;fe:’justices:of
the peace’ to be elected at. township meetings for aiterm"ef four years.
Such township:justiceswwere abolished in 1872 when each ceunty was di-
vided~intofmagisteriel districts, each served by at least one justice
of the peace who was: elected by the voters of that diserict.ﬁé' The: 1974
JudicialARebrganizationsAmendﬁent»aboiished,the officefof"the justice- of
the: peace, establishing Magistrate Courts instead. Magistrates: are
eiected‘for.four—yearhtermseand'must.meet qualifications»eetablished.by
therLegielaturee. The~nﬁmbe:"of'magistrates per ebunty range from: one:
inecounties;ﬁithelesspthan“ten thoueand.populatioe to-twent& in:counties

having in excess: of two. hundred thousand’populatiOn.65
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LEGAL BASIS FOR PUBLIC EDUCATION

The government of the United: States is one of deleéated
~expressly'enumerated powers.66 States have soverelgn power unlesszthe.
power has;been“delegated.to the federal government, or-denied to the
states:by=the;federal_Constitutioe,§7e Asspeither~"sshobis" nor ﬁedu-';:
- cation' is. found in thernited States;Constitution; the Tenth Amendment,L
'ratified*in'l79l,,iseappliceble: "Thetpowers not,deleéatedfto the-United
States' by the Constltutlon . nor prohlblted by it to the States, are
reserved to the: States respectlvely,,or to: the people 168,

Whlleflt.appears;chat the  federal government:ls'wlthout_
authority‘toécreate;.maintain,;and control a:publiCaschoqiesysteﬁ, the
United?StateSaSupremeqcbﬁrtfruledtesQearly'as?lQBéuthat'the'federal o
.government,cbuldatax:andfspen&.for:the:general national welfare"undet
Article I, Section 8 of the Constltutlon.69 Whlle this case, U.S. S v

Butler, and. its: 1937 companlon, Helverlng V. Dav1s 70 were not directly

releted:to:education, it is evident that the’Congress hasithe:powerbtd
tax. and spend for any purpose;that,premotes:thevgeneral.welfate; some-.
thing:educationjcertainlysdeestji‘ ) |

Even. though: education, as: such, hasrneverﬁbeen-theecentral.uk
issuesin:aacesevdecided:by,the;UnitediState5~Supreﬁe=Court,72'that '
_Court‘has;been actively'inVolved;in:educational hatters;,pafticularlys
 since the early 1950's when it'clearly:recognizedﬂthatscettain.poiicieS:~‘
and. procedures: of the_publiC‘schoolS’failed;to meet constitutionai»,

requirements: of the First and Fourteenth Amendmeht3373 In the past
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.-quarter of a century, 1andmark dec1310ns by the Unlted étates Supreme
Court have been handed down on such school matters as desegregatlon,74v ;.
'rellglous freedom,75 freedom of speech 76 tenure of school personnel 77 “ib
‘school flnance,78 due process,79 llablllty of- school offlclals 80 dh L"'
corporal punlshment.81 |
Today; it is. generally agreed that publlc educatlon is: a

functlon of the state and not the federal government or local units of
J'government.‘ Only“theastateahas<therauthorltyato;createg ma;ntaln;'and:
fSUPPOrtsa:system?of'public.schools;azw Infhundredsaof‘court'decislons.h"
_ throughout ‘the: Unlted States, the courts have con51stently held that
school - distrlcts are subd1v151ons’of the state; that: school property, e
‘ancludlng school bulldlngs, 1s state property; that school monies are ;
_state~mon1es"and that school board members are state off1cers.83

| Each: of the flfty state constltutlons, exceptlng Connectlcut s,
has one or .more provlslons for the establlshment of a publlc school
systemr847 Article»XII; Sectionyl of?thexConstitution;of%West‘Virginiahfv
states: "The iegiSIatufe;shaIlbprovide;fby“éeneral“law; for agthoroughua

"

-and efficient system of free schools. Under-thisvsection, the West.

Vlrginla Leglslature has: discret1onary power toidetermlne what 1nst1tu-
‘tions: are to be- 1ncluded in the "free school" system of the State85
bis-the "sole Judge as to the klnd or: klnds of schools that should be
iestabl;shediand_supportedt86l

= Iheamost'reyOlutionarynchangeeever;tofoccur'inbthe;organizatlon~ff

'of~the,public"schools:o£~WestpVirginiafwasiin"1933j'When“facedrwithn‘
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critical:ecohdmic'problems, ﬁﬁe‘Legislature*aboiished ﬁﬁndreds of magisQ '
terial school districts, sub-districts, and independent'schodi distri#ts;
mékingfthe fifty-five copnfyluhits-respéﬁsible;for‘ﬁhe ;dministfationiof. 
ﬁhe public schools of. the SCéte-87a,In.ﬁhewLeonhart'caseyétiéing‘from
this action, the”West,Virginia‘Supreme-Court of Appeals hela that, sub—‘
' ject only to- constitutional limitationms, the:Legislature,Bas‘the'right
 t6,make changes in the'educationalisyétem;as.it sees fit, including tﬁe__"
right to abolish exiSting;distriCts.Ss;‘ |

| "Free schools" in West Virginia have bheen defipedgas a ‘S}'Stéﬁbn
of public schools. to which: all children who arg.schdpi‘age=residents
are-admittedffréevand withoﬁt_discriminétion,sg’,The‘general-supervision
of.the,free-SChoolé is Qested in“the-We§t:Virginiaquérd:of’Education;
comprised: of nine:ﬁembers:séfving]ﬁinesyear’ferms;_Being{éppqintedmby ‘
the Governor, by and wiﬁh;the‘advicé;andlconsentfof,theuWést:VirgiAia"
Senateyga The déterminationgOf educational»policies~of~the,State'liesnﬂ

with: the State Board of Education and unless unreasonable and arbitrary, -

91

its actions will not be reviewed by the courts,
While the West Virginia Constitution: provides for a State
Board of Education, a State Superintendent of Free Schools, and for

92 i¢ makeano'allowanCErfof'county

councy'éuperintendents of schpéls;
Boards»of~edu¢aﬁi0n.'.THe LegiSlatQ;é5 hdwever3‘haszeéCabiished'thatr ‘
~each county school»districtishéll'bé:uﬁder'the~supervisioﬁ andrcontrolﬁ
of a éounty'board,of'education; comﬁrised‘of‘fivefdbn—partisén; électéd

umembers.93 Such;boardS'are'qgasi-public.corpérationsgg“but can exercise
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- pouer only when expressly conferred or falrly arlslng from necessaryb
1mp11cat10n, and in no mode otherbthan that prescrlbed or authorlzed byl
‘statute.95, A county board of education is a- contlnulng corporate body
‘and. does not change w1th changes in 1ts membershlp. Valld;contracts :
of:theiboard, oncevmade byfltS'offlcers@Aare blndlng’upon‘thevcorpov[“
‘rationaeven“thoughuits»succeedingfofficers:may~diSapprovelandtattenpt;to;

nullify them.96
~ STATEMENT OF PROBLEM

The . purpose of thls study was: to examlne prov151ons of the.

Constltutlon of West V1rg1n1a, enactments of the West Vlrglnla Legls-o
- lature,, decr31ons of the West Vlrginia Supreme Court of Aopeals,

‘ epollc1es of the: West V1rgln1a Board of Education, oplnlons of the .
vjAttorney General and 1nterpretatlons of the State- Superlntendent of
Schools to: ascertaln the legal status of West Vlrglnla publlc school C
personnel in the employment process, in. llahlllty cases arlsxng rrom‘
tort actioms, and,in'other~areaswwhere»legal.quest10ns.often~arlse; .
. Federal Constltutlonal prov151ons, statutes, and court cases: were”also
considered when of overrldlng 1mportance or when West Vlrglnla legal

referencesnweref1nadequate;
' NEED FOR THE STUDY

A legal investigation of this nature was needed in West

Virginia:to'provideipublic'school#teachers,-auxiiiaryfandKService
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",i_personnel and~adm1nistrators w1th a’ source of legal 1nformation

bwhlch w1ll assist them 1n understandlng thelr‘rlghts and respon-
'Slbllltles.' Whlle ‘the recent publlcatlon of two general hand—A
‘]books of Weet Vlrglnla school law has prov1ded ba51c,legal 1nfor- .
matlon about school personnel 37 ‘here;exists‘noncomprehens;vetlegalgv
"work on the subject. Simllar"studieS}in;educationiandﬁtheslaw-

haveabeen*com.pletedbyfSmith:in"North.Ca'rolina,98 Slmpson 1n 0h10,99{

Alexander in Kentucky;loo Garber- and Smith in Illln01s,lQl

102

Burt in Indiana.
DELIMITATION OF THE STUDY

'ThiSTstudyéwas;delimited;tortheaschool:lawsvwnieh;pertainftor‘
West,Virginia?public:school;administrators;,teachers,,servieeyuand; .
fauxilia:yapersonne1;~ Caseswfrom:jurisdictionsfotherfthanawest

» Virginiaﬂwere~eonsidered:oniy,whenwappropriate to«this:study;
~ PROCEDURE

The principal legal sources used in this study are as follows:

' (a)%westtVirginiaicode; (b) West Virginia~Reports; (C) opinionStof

vthe-Attotney=General (d) Pollc1es, Rules and R __gulatlons of ‘the West
'Virglnia Board of Educatlon, and (e) interpretatlons of the State- |
' Superintendent of Schools.

The West V1rg1n1a Code was: examlned for statutes Whlch were

" applicable to themlegal“areas'w1thvthChtthlsastudy wasflnvolved. WeStl'

Virginia case law was analyzed by using cases reported in West Virginia -

Reports and the National Repofter’Syetem, Southeastern:Reporter‘volumes,:
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Oplnlons of the Attorney General, p011c1es of: the West V1rg1n1a Board

, of Education as recorded in Pollc1es Rules and Regulatlons, plus
"interpretations of the State Superlntendent were’ used to glve
explanatlon to~ statutory prov131ons Where there were no appllcable

cases.

s
Pl

The'searCh'for‘thewcaseflawnwaswmadeSthrough;use~o£’the’follow— v
‘ 1ng'methods of legal research descrlptlve word method tOplC method
and case methodux3The prlnc1pal sources to whlch these methods were

x'applledvaretﬁ(a) AmerlcantDlgest,System,.(b)»Vrrgdnla-West'Vlrglnlawv

Dlgest (c) WOrds and Phrases, (d) Amerlcan Jurlsprudence, (e) Corpus

;Juris Secundum, (f) chhie S Jurlsprudence and (g) Shegard
'Cltatlons. The: latter reference work was also used to ascertaln
,whether cases: "had been afflrmed reversed dlsmissed or’ modlfled .

: on;appealy
DEFINITION OF TERMS

" Persons in the field of law utlllze a vocabulary whlch is
v generally unfamlllar to most laymen. Whlleaan‘effort nasvbeen.made~tof

vkeep thevlegalgjargon'of;thlsustudy*tofa minimum; some=ternswneces—"»'

v

sarily must be lncluded A glossary of legal and technlcal terms whlchvf,'

‘need to: he: clarlfled can: be: found after the Appendlx sectlon of thlS

'studyn
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Chapter 2

LEGAL PROVISIONS AFFECTING THE EMPLOYMENT
OF PUBLIC SCHOOL. PERSONNEL

The,status-éf,pﬁblic.school persbnnel, ﬁhiie liﬁtle:undersfood
by the general public, is-well settled in thésléw«, Ianésﬁ Virginia, |
employees of countyrboardsaofjeducationuhaveabeenndefined;nclassifiédg
éertified,nandxscrutinized by statute, case.law,:State-BoardAoflEducatibny
policy, opinions' of the Attornevaeneral, énd.legal,interpretatibns,ofﬁ |
the:State,Superinteﬁdent;of“Schoolsp : | o

While;thefe>ar§:manyfdefiniﬁions‘ofrthe”word;"téacher,"”ﬁithih,
this chapter the term>ié'uéed in accordance with Wést'Virginia:statute; 

"Teacher” shall mean: teacher, supervisor, pr1nc1pal, super1n~‘

- tendent, publie school librarian or any. other person. regularly
employed for instructional purposes in. a: public school in this’
state.l

The terma"administrator"‘isaundefined in;West'Virginiakiawrbu:‘ .
is_usethere-tqﬁmeén:thésevprofessional educators who are employed as: .
principéls; assistant pfincipals, sﬁpervisors, co§rdinators, direccafs,:f
“ and. others. regularly employed in aﬁ.administrative=or supervisory:
capacity,~excepting;the~county'superintendent of,schbols. The»positidn;
of county,superintendgnt is omitted-in,this=study_becau$e»the person who
- serves: in. this. capacity is.a. public officer'whOSefempldyment is:goverged
by dissimilar’statutéSaand:case~laﬁ;v‘ |

Schdol sdpportipersonnel in West Vlrgln a are d1v1ded by

statute into two distinct categories: "auxiliary’personnel" who are

28
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sélected and trained for teacher aide ciassificationsfsuch‘aS~moﬁitor
aide, clericalvaide,_classroqm aide, or,generél»aide;z'ahd,."Service-
pérsonnel"-who~sgrve~the school system in aﬂnonprofessibnal.capacity,
:inéludiﬁg-such areas as secretarial, custodial, maintenance, transporta-~ _
tion, andAfoodvservice.3. |
In:West\Virgiﬁia,_publicischool teachers, admihistrators,v
auxiliary;and:sefvicevpersonﬁel,are*employed, supervised; and. paid
'through'éounty:boa:ds~bf education. However, since. education is a state}vA»
function under the West Virginia:Constitution,éfschoél ﬁersonnel are
valso considered to be»quasi-étatefemployees»énd as:such»accfue most of
the benefits afforded other state. employees. ;Although-school.personnel
perform.a;govérnmentaleunctiCn, only the county superintendent of
schoolé;is:anpublic:officer. Other personnel are.not covered by
constitutional"provisionS»governingrpublic office:sms‘ |
Whilevschool-employées;must:respond:to public needs, they arér
legally'responsiblevﬁeither tOf;hefpublic nor“to;the:pattoné;of'the;
schools, but to the proper school officials: the board of education,
the: county superintendent of schodls, and the State Superintendent of

Schools.6
THE EMPLOYMENT‘PRDCESS.

‘It has generally been established that school.distrigts:havea"
theapowervto'employ“agents; assistants, -and othe:“emplbyeessaS»implied‘

or specified by statut:e,.7 Chapters:-Eighteen and Eighteen A of the

West Virginia Code authorize county boards of education to employ
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'-teachers,'administrators, auxiliary, and service personnel..

The person having gfeatest responsibility in the employment of
school personnel in‘West'Virginiaris the county superintendent of schools.
- West Virginia law provides,that-the«coﬁnty superintendent shall

. « . nominate all personnel to be employed; in case the board
of education refuses: to employ any or all of the persons nominated,
the superintendent shall nominate others and'shall_submit the same’
to the board of education at such time as- the board may direct, but
no such person or persons shall be employed except on the nomlnatlon
of the county superintendent; . . .8

As.the‘aboveastatute‘has not been specifically repealed,
controversy has arisen between some boards and county superintendents
since 1969 when the Legislature enacted e.new;chapter'ofjthe'code dealing.

. ' : . . L 9 ’. . .V
exclusively with school personnel.” Under this revision: the- board is
authorized to employ such auxiliary and service personnel as is deemed

° '- 0 . - L. B
necessary for- the operatiom of the=schools;l« " In' two. separate opinions;.
the: Attorney General has stated that the:recommehdation and’ nomination:
‘of‘the<county'superintendent,is:now unnecessary fot:theaemployment‘of
auxiliary and serviéefpersonnel@. He felt that the“Legislatufe'had, in:
fact, repealed by implication the county superintendent's authority to -
. ‘ , 11

nominate such personnel.

It is, however, well settled. that the employment of professional

personnel must be made by: the board only upon: nomination and. recommenda-—

tion of the county superintendent of schools. In Cochran v. Trussler

the court held that this method is exclusive and ". . . is an
indispensible-prerequisite’to;the~execution.ofva,valid teaching

‘ 12
contract."
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In an earlier case, the court held that.eVenawhere'personnel”
were nominated by a county superintendent who had been illegally
appointed, he was a de facto "bublic officer" and his nominations for

employment,. if acted,upon*by:-the‘board,,were.valid?.13

Steps: to Employment

While specifiézempldyﬂent proceddres_Varyifroﬁ1cbunty to county .
in West Virginig,the‘usualxsteps in‘the emplement_of_schoqi.pe:sonnelu
iﬁclude::he folio&ing:. | | | |

1. Aﬁnouncement of vacancy.

2. Acceptance of applicatioms.

3. Screeninguéf candidates.

4. Verbal offer of position to”selected(candidgteaby

-superintendent of schools:bé*his.designee;

5. Verbal. acceptance by the candidate.

6.. Nomination of the;caﬁdidate:by thé-superintendentLoffschools
to the board of education.

7. Consideratiénkand:subsequeﬁﬁ"aﬁproval of nominee by the
board. If candidate:is;rejected, the superintendent.may'nominatevan
alternate candidate.

8. Issuancefof;a written contract by the board of education
through the office of the superintendent  of schools,. being properly
signed by botﬁ-the-president of.the-board.andythefboard:seéretary'
(coﬁnty superintendent of schools).

‘9. Acceptancevofjemﬁloyment by nominee as verified by return:

of the signed contract.
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It is universally held that school personnel can only be
employed by a: board of education when it is meeting in a. legally
convened.session.13 In an 1882 West Virginia case indirectly related
to personnel the Supreme.Court of Appeals held ﬁhat school board members
| 14

cannot act individually and separately in making contracts. or promises.

However, in Rhodes v. Board of Education that same court held that any

member of the board or any other person could make an informal,

unwritten application. for any prospective\employee..15

Special Conditions of Employment

West Virginia statute requiresfthat'all.séhool personnel shall
have a chest x-ray or an approved tuberculin skin test 6ncefevery two
years. School employees: found to have tuberculosis: in a communicable
stage shall have: their employment discontinued or-suspgnded.uptil.the
disease has been arrested and is no longer communicable. Personnel who
have not had,the'required,examination;are’tovbe:suspendedAfrom employment 
until such' examination is: made and1itsnnegativerdetermination;
confirmed.,16

Official policy of the West Virginia Board of Education mandates
that school bus. operators. have an annual medical examination. Drivers
over fifty years of age are required. to have semi-annual examinations.l7
A&ditionally, the county superintendent,. prior to discharging his: duties,
must file with the board of education a health certificate noting: his.
fitness for the position-".,18 County boérds of education may also
:réquirevphysical.examinations,for‘other-emplpyees; however, the cost of

éll required. examinations must be borne by’the.board;lgﬂ
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While therg is no state étafute’bnzresidéncy»féQuiréments, it
-is apparent that a county boardkof education may requireichat a person
'‘become a resident of the county after becoming employed.20’ Further,‘the 
'State-Superiatendentibf SchoolS“has’ruled thét ";., .the board ﬁay limit
such a policy to one or mdre.categories.of‘itsvemp10yees,,orlit méy make
it applicable to all of its*employeesu"21
It is. fundamental that an individual cannot properly represent
ﬁhe public interest in transacting business with himself. School boérd.1
- members,, superiniendents, supervisoré;‘principals, and,teaéhers in Weét.»
Virginia are prohibited by statute:fromvhaving_ahy pecuﬁiarY“interest,
directly or indiréctly, in the: proceeds of any ";..‘. contract or
service, or in furnishing any supplies in the contract for, or the
awarding:of’letting,éf; which . . . he:ﬁay have any voicegzinfluence,
orfcontrol,"zz" In such cases, it is immaterial wheﬁher‘or ﬁot»a.§rofit
was: made, or whethgr,a-corrupt'or immoral act.was“commited; It is
suffiéient to‘provefthaﬁ‘the!conduct was:férbidden:by'stétute.23 'A
person convicted’ofJViolating,this provision,may'be:fined‘up to five -
hundred: dollars, imprisoned fbr one: year, and be: removed from his.
position. If.afprofESsional employee, he may also have:his;teaching
ceftificatetrevbked.z4 A revision of the code in 1977 ai;owed»the
lawful. employment of‘thefspouseeof a board member, superintendent,
supervisof; principal,\or“teacher-asna;principal; teachef; éuxiliary,
- or service employee in“the;public‘scﬁools of any county}zs, Previously,.

_the spouse could be employed only as a principal or teacher.
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DISCRIMINATION AND EMPLOYMENT.

A legal definition ofndiscfimination is, "In general, a failure' 
to treat all equally."26 To overéome this inequality iﬁ educational
practices, thequited States Supreme Court has~c§ﬁsiétently prohibited
racial discrimination since 1954 when it handed down its landmark

decision in Brown v. Board gg‘Education-gg.Tgpeka.27 The Congress has-

also responded by enacting several importanthmeasufes»including_the-
1964 Civil Rights Act which:prohibitSfdiscrimination'on tﬁ¢<basis,of
race,. color, or'national.origin,.,z8 TitlevIXvof thésEducation‘Amendmenté
of 1972 outlawingrSek*discrimination,zgvplus recentflegislation
'prohibitiﬁg;discrimination on. the: basis: of physiéal, menﬁal,,or
emotioﬁal handicaps.?o Thewresponsibility’for-dqvelopihg;guidelinesuand
regulations td.implement.andﬁenforce'this législatiqn‘haérbeen with: the
United: States Department of Health, Education, and Welfare, the Equal
Employment Oppdrtunity Commission,, and. other federalbagencies,
Compliance by school districts. has often been. linked. to: a: threatened
‘elimination of federal fUnds;

Many unanswered questions. remain concerning possible’ discrimina-
toxTy: practices.in,the~employment of'pubiic school persomnel. For
examplé, the:federal.courts:had, until recentl&, helddthaticivil rights
"legislation prohibits: not only’overt.discrimihatory7practices-but also.
those: practices which, thOughmnondiscriminatory~inbnature,unevertheless«
v prodnce:discriminatory:effecfs.3l’ However:, in a 1976 case involving
two black poiicé‘officers,‘the-Supreme Court held that a wri;ten

~'personnel test used to ascertgin verbal skills may have a
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“

 "differenﬁiated impact"'on‘blackuand white épplicants;so~iong“as there:
was no infentvté discriminate;32 in.l978, that same court uphéld South -~ -
Carolina's use‘of the National Teachers Examination to’hire:and‘PaY its
teachers. ThéfgourtLheld that the test is a rational way to select
teaéhers.and_does=notv"} . . demonstraﬁevinﬁenﬁ.toﬁdiscriminate, L
even though it serves. to disqualify a greater number of black applicants
and to place- a greater number-of black teachers in lower paying
glassifications;33 |

In the area]of’sex.discrimiﬁation, it haS‘generallj‘beeﬁ:held.
that Title IX regulations.are applicable to émployment‘practicés in‘
districts receiving federal funds; however, the Seventh Circuit Court
.recently rulédgthathitle.IX.dogs,no;-é:éate-a privéte,,individual right
of.actidri‘for"sex;discrimination.34 andxayfederalqdistriqt.coﬁxt,in
Michigan has held that:thé.reguiatory'agthority:cﬁ théaDepartmen; ¢ff‘

- Health, Education, and Welfare, under Title IX, must be confined to
1'35\

"o, students- and only students. . .

in summarf, it can be said that federal regulations and
decisionssof“the~f¢deral courts-continuérto evolve, leaviag;behind more ques—
tions than answers regarding employment practiCés which may be
discriminatory.

School administrators/in:West.Virginia-must1not»6nly<comply:with"
- federal statutes and. court dedisiong::egaf@ing~discriﬁination, they must. -
also be.in;cbmpliance,with the lQQl.West;Virginia Human‘RightsxAct,‘
~ This statuté»prohibitS»discriminatién:in‘employment,,public

accomodations, and housing. As related to employmént the Act provides:
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It is the public policy of the State of West Virginia to provide
all of its citizens equal opportunity in employment. . . . Equal
opportunity in employment. . . is hereby defined to be a human right
or civil right of all persons without regard to race, religion, v
color, national origin, ancestry,. sex, age, oOr blindness.3

The Act further provides that:

It shall be unlawful discriminatory practice, unless: based on a
bona. fide occupational qualification, or except where based upon
applicable security regulations established by the United States or
the State of West Virginia ... . for any employer to-discriminate
against an individual with respect to compensation, hire, tenure,
terms, conditioms. or privileges of employment if the- individual is
able and competent to perform the services required. . 37

In essence, this legislation prohibits employer discrimination

against an individual with respect to job advertising, pre—employment
inquiries, hiring, élassification, transfer, promotion,. demotion,

tenure, salary, and any other terms, conditions, and privileges of
employment. - It is applicable to State government, political subdivisions,

including public school districts, and any persbn:employing;more than
twelve persons within the state excepting 'private clubs."38
The West Virginia Human Rights Commission has. the responsibility'
of enforcing the protections established by the'Human-RighFSJActt The
Commission must investigate, at public expense, all charges alleging
illegal discriminatory acts. It-is also empowered to subpoena records,
hold formal hearings, make findings, enter into conciliation agreements
or consent orders, issue.cease and desist orders, and apply to the
circuit courts: for enforcement of its rulings. Willful violation of
Commission orders. are misdemeanors punishable by fines of one hundred

to five hundred dollars and/or imprisonment not‘to exceed. thirty days,39
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Most school cases which come before the:Human Rights Commission
are either abandoned by the‘complainant, found to be non-discriminatory
in a preliminary investigation, or settled throughconciliatory-agreements'
satisfactory to the school district and the complainant. During the
last three years only two school cases have been carried to-full
determination by the: Commission.

In an alleged sex discrimination case, Decker v. Administrative

Council of the United Career Center, the complainant, a. female, had been

rejected for four administrative positions. at the Career Center between:
1973-75.. In each instance, Ms. Decker was found to hold the: necessary
paper qualifications;.however, the Administrative Council members
testified that they found her abrasive, belligerent, self-centered, and

) 40 R P ,
unable to get along with othersm4 The' Commission ruled in favor of
the Administrative Council, holding that Decker's rejection had been
based on a bona fide occupational qualification and was. not discrimina-
tory. In the words of the Commission, -

. + +» The: fact that subjective: evaluation: is a mechanism for
discrimination does not make every such subjective evaluation
discrimination per’ se. . . . The law does not require that Ms.
Decker be hired for the positions simply because she. is: a woman. ,.
Rather it requires: only that she not be rejected for that reason.

The second recent school case before the Human Rights Commission

alleged racial discrimination in the hiring practicésuof'high school

athletic coaches. In: Smith v. Logan County Board gﬁ;Edﬁcation, the
complainant had been' employed by the school system since. 1943 and had
served as. the head fbotball coach in a«segregated“black-sdhool for

seventeen years, winning seventy percent of his. games, two state
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champioﬁships,‘andunationél recognition. He had also served és~an
assistant coach at the integratéd.nggn»High School for six-yeérs.42
Smith alleged’that‘he;had been terminated as an assiétant coacﬁ
in 1973 for racial reasons. and that he had been'discriminated against |
when‘he,had not.beeﬁfcoﬁsidered,for the head football coaching position
the five times: it had been vacant since 1966. The respondent Board
acknowledged that the;complainantis,objectife»qualifications were
probably superior to ény head éoach‘employed'since«l966,_thef§résent‘
coach excepted; however, they felt that Smith was not ". . . the best -
man for the job." The hearing revealed that Smith was never contacted
or*interviewed:forTthevhead.position.even though ‘he had filed~aPPropriéte
applications.,43
The’ Human RightspCommissidnnhelduthat the:reépgndent had
discriminated:against_Smith on account:of.hisrraqe;when he- was.
terminated.asxassistanﬁ.cbach in 1973 and4whén.hé:QaS«no£-émployed.aS=
head coach.in,l974:and*again-iﬁ~1976w The Board was ordered to pay
Smith the salary he;would:have»earned*asfan assiéféqt coach in 1973-74
and. as & head coach for 1974-75 through  1977-78. In>addition:
The;first'time-the~positionabeébme5~vacant,the Respondent shall
offer Lacy Smith the position of head football coach of Logan High
School. Until such time the Respondent shall compensate him at
a. salary equal to that which he would receive: if he were  head coach
in:addition;to-his'other‘teaching:-duties.,44

It is noted that the Logan: County Board of Education' has:

appealed this case to the Logan County Circuit Court.
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DUE PROCESS

The remainder of this‘chapter diécusses employee rights and
responsibilities in certification matters and contracts of employment.
Any discussion of such employee rights must first consider constitutional
due: process guarantees.

The concept of constitutional due process in the United States
had its roots in the Great Charter of England, ﬁhe,Magna Carta, for
therein is first found a promise that

No freeman shall be taken, imprisoned, disseiéed, out lawed,

banished, or in any way destroyed, nor will We proceed against or

prosecute him, except by the lawful judgement of his peers. and by
the law of the land.%3

The Fifth Amendment to the United States Constitutioen, adopted

1AM

as part. of the Bill of Rights. in.1791, provides, ''. . . nor shall.any

person be . . . deprived of life, liberty, or property, without due
process. of law."46' Further, section one of the Fourteenth Amendment,
passed. in 1868, extends these due process requirements to the states:
[N]lo state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall
any: State deprive an; person of life, liberty, or property, without
due process of law.4
Actions taken by public school authorities in their official
capacities- are considered in the law as actions: of the state.. Because
they are- state actions, they are controlled by the Fourteenth
Amendment.48

The Constitution of West Virginia also guaranteeswcomparable

rights to all of its citizens: '"No person shall be deprived of life,
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liberty, or property, Withbut-due process of lawvand the judgment: of
his.peers.”49

While an exact definition of due process cannot be givén.to
cover all cases, it is generally recognized to enbomp#ss two separate
But relatedﬁlegal‘principles; substantive)due-procéss»and.procedural due
process. A.personuﬁﬁst have a substantive right to dué?processvbeforen

he: is entitled to procedural claims.

SubstantivevDue~Proéess,»
Duetprpcess‘attempt3~tp define: the liberty'andzpropertyvrights
of public school employeés.and,to state under what circumstances these
. rights can be limited by school authorities.. |
Under substaﬁtivetdue-process,»a statute,_policy3hor“regulation
-must noi.deprive'an‘emploiee of a fundamental right. Sucﬁ:a statute,
policy, or regulation must have‘a.purpose:&hich,is.withinftherpower of
~ government to pursue,fandgit must be clearly and‘ratiénally related. to.
tﬁe~accomplishm£ntrofﬁthat.purpose.so Stated. another ﬁay; an enactment
must represent a valid objective and the means used must‘bé‘reasonably
calculated tovachieve-that‘objective.Sl
Two: landmark deéisions‘of thesUnited'States,SupremeiCourt
illustrate the nature of substantive due process rights. In Meyer v.
Nebraska,,decided:in~1923,‘thé.Court held‘that'aQStaterlaw.forbiddingx
}the~teachiﬁg‘of'a‘fOreign language»in anyvpublic.or priva£e school to
a child who had not’succeésfullyfcoﬁpleted.the eighth grgde<was
unconstitutional'bécause”it interfered with the propértyvrigﬁt of a

teacher of German to earnm a living and therliberﬁy'rights-of a parent
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to have his child taught a foreign language.sz' Two years later, in

Pierce v. Society gﬁ_Sisters,‘the Court held invalid an Oregon law

requiring all children to attend public schools. The Court said that
the law violated the property rights. of those whojoperated private
schools since it, in effect, put them.out of business and it also
violated the liberty rights of parents because it ". . . unreasonably
interferes: with the. liberty of parents or guardians to direct the
upbringing and education of children under~their:control."53

The preponderance of recent cases involving employee's substan-
tive rights: allege abridgment of First Améndment‘guaranteeé. Most
‘often. alleged is: the abridgméntt of the freedom of expression, but the
freedom of association and the: freedom of‘religion“are~als; used.

While one court noted that it could see no substitute for a
~case by case inquiry as to what legitimate interests: of school
authoritiesaarefsufficient to.circumscribe»a,teacher"s'speecﬁ.,s4 most
decisions reflect an unwillingness to allow an abuse of the freedom: of
expression whichﬂdiétﬁrb5~the learning process or to allow intemperate
attacks. upon educational leaders by the unfair use of public forum.
Generally speaking, however, the courts continue to: strongly protect,

55

without hesitation, such basic freedoms.

The case: most often: quoted in regard to free speech: and

employee substantive due' process rights is. Pickering v. Board of
Education, issued. by the Supreme Court in 1968. Pickering argued that
his exercise of free speech had been abridged when he' was dismissed for

sending to the local newspaper a letter critical of the way the
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superintendent. and the board had handled past proposals to raise new
tevénue,fqrfthe,schobl system. In holding for the teacher, the high
court acknowledged that Pickering had made erroneous public statements
which were critical of his ultimate employer, but
. . . which are neither shown nor can be presumed to have in any
way either impeded the teacher's proper performance of his daily
duties: in the  classroom or to have interfered with the regular
operation of the schools generally. In these circumstances: we
conclude that the interest of the school administration in limiting.
teacher’s.opportunities to. contribute to the public debate is not
-significantly greater than its intérest in limiting a similar
‘contribution by any member of the general public.56
The: problem, said the Court, is to arrive at a balance: between
the interests of the teacher, as a citizen, in.commenting;onamatters of
public concern and the interest of the state, as. an employer, in
vpromoting,the«efficiency‘of the public services. it performs through its
employees. The Court suggested that the state's interest might outweigh
that of the teacher where éither:disciplinary action by immediate
. : s 57
superlors-or“harmony‘amongcokurkers‘waSa1n;1ssue.5
An employee's involvement in constitutionally protected

activities: does not preclude dismissal on grounds of other compelling

'reasonszas<evidenced'by=a,1977”decisionvofithevUnitéd:States:Supreme

Court in Mt. Héalthy:x;;Doylefsaﬁ The high court held that even though
conduct protected?by-the~Firét,an&(Fourteenth.Amen&ments pléyed.a.
substantial part'in;the?decision:nét:toarehireﬂthe~nontenured”Doyle,
’_»thiS»does~not‘neceséarily amount. to a:cbnétitutional?violation'
2justifying remédialzaction‘.59

.Inrvacating,fhe.judgﬁent of’the'appealsvcourt and remanding the

case for further proceedings the Court suggested that a three-part "tést
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~ of causation" be applied. First, a coﬁrt must be shown by the employee
that his conduct was constitutionally protected. Second; the court

must determine whether an employee'svexercise of that constitutionally
protected»right played a '"substantial part" in thebﬁard's actual decision
not to renew his contract. Third, the board. and édministration must
demonstrate to the court that they not only could, but in fact would

have reached the same decision not to rehire the employee had the
-exercise of the constitutionally protected conduct not existed.

"

" said the Court, helps " . . .

Application of this ''test of causation,'
[

distinguish between a result caused by a constitutional viclation and

60
one not so caused.'

(

Early in 1979, the United: States: Supreme Court relied on both

Pickering’and Doyle in deciding Givhan V. Western Line Consolidated

School District.6l In this. case: a. teacher had been dismissed following

a series of private conferences: with her principal where‘shexallegedly
made-"petty'and'unreasonable"‘demandé:described'byrthefprinCipal as
"insulting," "hostile,' "loud," and "arrogant.'" The Court of Appeals
for the Fifth: Circuit hadfheldthesécompléintssand'opiniéns,were not
protected by the First Amendment because they were expressed privately
to the  principal and because there is no constitutiomal right to "press
even 'good" ideaS<onﬁnxunwilling:recipient;"621 ThefSupreme»Court
reversed this judgment and remanded the case, stating
The»FirstAmendment'férbids abridgement of 'freedom of speech.’
‘Neither the Amendment itself nor'ourjdecisionshindicate that this
freedom is lost to  the: public employee who arranges. to- communicate:

privatelg with his employer rather than spread his views before the -
puhlic.6
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The Court also rejected the "captive audience' rationale. 'Having
opened his office door to petitioner, the principal was hardly in a
position tofargue that. he was the 'unwilling recipient' of her views."64

In a recent Fourth Circuit case involving West Virginia parties,
a. Jackson County teacher was denied his. tenure year contract. He alleged
that he was not reemployed because of his activities as president of the
local professional education association, activities which he: argued
were protected by the First Amendment. The court reinstated the teacher
ruling that the absence of contractual or tenure rights- does not affect
' . 65
constitutional claims.

In: contrast, a student teacher candidate at Bluefield State
College in West Virginia alleged that he:had been refused the opportunity
to complete: student: teaching because of his: involvement in protest
activities on the College campus. In holding for the defendants, the
federal. district court'indicated\that‘the~right of free speech is not
absolute..

.« . e This<coﬁrt'finds, however, that here the plaintiff has
transgressed the protected limits. of the privilege  afforded him
under the law. In other words, certain of his statements: and
actions’' as shown by the evidence, went beyond legitimate criticism
and protest protected by the First Amendment. The record is clear
that' these statements and actions were violently abusive and
personally defamatory. . . and were designed to and did produce many
of the disruptions: and disturbances. . . .66

The: court: further held that school authorities. have: the

"

substantive right as: well as' the duty to ". . . screen officials,

teachers, and employees as to their fitness to maintain the integrity

of the schools as a part of ordered society."67
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Similarly, the Sixth Circuit has held that a.teacheﬁ who
consistently denounced school officials to teachers and. other school
employees in abusive language had. been properly dismissed.68 The
dismissal of a curriculum coordinator in Pennsylvania was also uphéld
for abuse of the First Améndment privilege in calling his. superintendent

- . . 69:
a. "liar'" and an: "autocratic administrator."

Procedural Due Process

While governmental employment itself is not a constitutional
right, surrounding circumstances can be of such importance: so as. to vest
the school‘employeé with substantive constitutional rights which cannot
Be~withdrawn,without procedural due process of law.

ThenUnitedpgtates Supreme Court‘has held. that procedural due

process: is a question: of "fair play," encompassing different rules in

different factual situations. and different types of proceedings.7o

Similarly, the West Virginia Supreme- Court of Appeals, in a 1977
decision, set forth three fundamental principles. of procedural due
process:

First, the-more valuable the right sought to be deprived, the
more safeguards will be interposed. ' Second, due process must
generally be given before the deprivation occurs: unless a
compelling public policy dictates otherwise. Third, a temporary
deprivation of rights may not require-as: large a measure: of
procedural due: process: protection as. a, permanent deprivation;7l

Under the Fifth and the Fourteenth Amendments, procedural due

process is;, in essence, a concern for the: element of fairness in any

proceeding which effects the life, liberty, or property interests of an

individual.
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In two 1972 decisions, Board of Regents z; Roth72 and Perry v.
, 3 ) .
Sindermanan the United States Supreme Court reconfirmed the proposition

that a public employee cannot be deprived of either a liberty or
property interest without due process of law.

In Roth, the high court explained the broad meaning of liberty,‘

. « o Without doubt, it denotes not merely freedom from bodily
restfaiﬁ? but also the right of the individual to contract, to engage.
in- any Q? the common occupations- of life, to acquire useful know-
ledge, to marry, to establish a home and bring up children, to
worship God. according to the dictates of his own conscience and

~ generally to enjoy those privileges long recognized as_essential
to the orderly pursuit of happiness by free men. . . T4

However, in regard to whether Roth, a nontenured college teacher

who had not been reemployed, was: entitled to procedural due process.
because'oé‘é,liberty interest, the Court said, "It stretches the concept.
too far to suggest that a: person is deprived of a 'liberty' when he
simply is not rehired in one job but remains as. free as before to seek

; '"75

another. . A teacher could. show: a violation of liberty when his

dismissal.ig‘based on: a charge that might ". . . seriously damagerhis;‘
standing and associations. in' his community. . .'" or by jeopardizing his.
19

or her ". . . good name, reputation, honor or integrity creating a

stigma;"76
Inrﬁ%gard*to ""property interest' the Court observed that to have

a: property interest protected by procedural due process, a. person must

clearly have-more- than ". . . an abstract need of desire- for: it. He

must have more than a unilateral expectation of it.. He must, instead,

g . . . 77 .
have a légitimate claim of entitlement to it." Procedural due



47

process rights are guaranteed when an employee is under contract;
whenever he has. tenure; or when he has some other promise or expectancy
of continued employment. Such property interests, the Court said,

. . . are created:énd-their'dimensions~are~defineduby-existingv
rules or understandings. that stem from an independent source: such
as state law-~rules and understandings that secure certain benefits
and that support claims: of entitlement to thosevbenefits.78

State law, the employee's contract, and the governing procedure of the
educational institution will be considered in determining if there is a
property interest..

In Sinderman;pthe-Court:ruled that,the.non—ténured.faculty“
member who was not reemployed had a property interest. Even though the
junior college at which he taught had no explicit: tenure, it did have
tenure in: practice because- its. policy stated:

- Odessa College had no. tenure systeﬁ; The: administration of the: -
college wishes the: faculty member to feel that he has permanent
tenure as. long as. his teaching services are satisfactory and as. long
as- he displays a cooperative attitude toward his. co-workers: and his
superiors, and as long as he is‘happyrin,his:work.79’

In examining this policy in relatiomship to the criteria outlined
in: Roth, the Court said,.

We made it clear in Roth . . . that 'property interests subject
to procedural due process protection are not limited by a few rigid,
technical forms. Rather, 'property' denotes. a broad range of
interests. that are secured by 'existing rules or understandings."

. . . A person's interest in a benefit is a 'property' interest for
due: process purposes: if there are such rules or mutually explicit

understandings. that support his. claim of entitlement to the benefit
and that he may invoke at a: hearing. '

In anzimportant non-school case decided later, Bishop v. Wood,"
the Supreme Court. further defined a property interest in public

employment‘by’étating*that a property interest ". . . can, of course,
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be created by ordinance, of’by annimplied»contract.. In either case,
however,.the-sufficiéﬁéy of the claim of eﬁtitlement“muSt be decided by
refefence to state law.81

Bishop, a;policeman]iﬁ'Marion City,,North-Carélina,:was¢
dischargedlby-the:city'ﬁanager who privately told him the reasons for
his removal. In addition.to‘claiming a property interest, Bishop also
said his liberty rightthad.been:violated because the city manager's
reasons were false. The Court held that even' if the reasons for discharge 

stated to the policeman were false, ". . . the reasons stated to him in

private had no different impact on his reputatiom than if they had been
true;"gz: The Court said that unless those.reasons:are<pﬁb;icized;and
stigmatize the- employee or prevént comparableyemplOymentgelsewherer
procedures: beyond those«épeéified,by-statute are not required: "The Due
ProceSSICIause'offthe:FOurteenth,Amendment.isﬁnot'a:guarantee against-
incorrect or¢ill-édvised»personnel degis,ions-.."s3
While:no:precise:duebprocess;requirements;afe set forth, it is
well understood that should a state statute esﬁéblish duéfprocess
procedurés, those procedures will generally~be?stric;ly:enforced-by the7
cour.ts..s4 The‘WEStzvirginiakSuPremehCourt of'Appeals fecentlyvhelthhat;'
a:séhooi board,‘asvan administrative:body, . . . must abide: by the
remedies: and: procedures: it properly established“to condqct‘its~
affairs-.."85 Inﬂordéring:the/RitchieaCounty‘Boarduof Education and its:

superintendent to utilize‘the board's grievance>proceduterin the

non-renewal of a probationary teacher, the court said:
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We need to go no further than to hold the county superintendent
and school board to the notions of fair play and due process which
they havevchosen-to=accord.employees under their ownvregulations.sé.

That same West Virginia court, in 1977, held that standard due

process;procedurQS'require the following:

« « .« a formal written notice of charges; sufficient opportunity
to prepare to rebut the charges; opportunity to have retained
counsel at any hearings on the charges, to confront his. accusers,
and to present evidence in his own behalf; an unbiased hearing
tribunal; and an adequate record of the proceedings.

Most authorities, however, include only four primary elements‘of

procedural due process: proper noticé, opportunity to. be heard, judgment
by an impartial tribunal, and opportunity for appeal.

Proper notice. The element of proper or legal notice is defined as,

"Knowledge brought home to a. party in a prescribeddfdrni'."88 Proper

"notice*to a‘WgsttVifgihia public school employeefconcerningfaétion'whiéh
will affect his employment can be  further divided into adeqﬁacy of the-
notice, means by whiéh the: notice: is given,. and theAtimingjof the notice.

It is. generally felt that adequate notice must ﬁe-in writing:and 
shall,inclﬁdevsﬁch pertinent details as- the reasons. or causes for the
contemplated adverse action; notification of the»opportunity'fqr“a,
hearing,. specifying_the'datew timé, and.place,,andAinférming;the
employee of his: right to be represented by counsel at the hearing; his
right~t0xcroés-examine-witnesses; and his right to' present evidence in
his. own: behalf.

The West Virginia Supreme Court of Appeals has held’,»that a
specific, clear statement of the éharges against an empioyee:is a

required aspect of adequate notice. In Greene v. Board of Educationm,:
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that court held that a:teachér:éouid.not be dismissed:wiﬁhout;the filing
of written chérges in sufficient detail to inf&rm ﬁhe teacher of the
particulars_gpon which the charges rested689‘
West Virginia law provides for different means of notification
for the¢various>adVerse-actionsh In some- instances: the employee must
simply be notifiediiﬁ;writing,“while»in‘other cases,. written.notification
must be by certified mail, return receipt-requested; In most suspeﬁsions
and dismissal proceedings.ﬁhevnotice.must.be "ser§ed"’upon-the'employee.
The.State'Superintendent has advised that '"served" generally means. that
the delivery of'tﬁé‘noﬁice~should.be made by ". . . an officer
authorized by Iaw-to~serveélegal;processeS'and.papersawithin.the county:
in which: the employee lives; such as‘the~countyvsherifffs,office,90
Aqreasonablg:apount.of timeVmust be allowed between filing of
the notice and the hearing. While the West Virginia dee;isasilent as
to many types. of prbceedingsvfor school personnel, in suspension,
dismissal,.and:transfer'case31ten,days«notice'must.be:giveanl' Thus,
it would seem that a minimum of ten days between the filing of the
nétice,and the hearing would be acceptable in other types: of personnel

proceedings.

Opportunity to be heard. In Gramnis v. Ordean, the United States:

Supreme: Court said, ''The-fundamental requisite of due process of law is
the opportunity to be--héard."92 Such a- hearing is the core of procedural
due,process~because it provides the employee with an:opportunity'fo
refute:the=cha:ges»or'to establish that they do not comstitute grounds.

for the pending action.
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While the board must take every precaution to guarahteeathat_‘
procedural due process rights have not'beenvabridged, the-adjudicatory.
hearing held by the board need not be a rigid, court-like trial.’> |

Procedural=safeguaids;articulated by the.United'States Supremg_Court.in
aanon-school'case,fhowever,-may'be worthﬁ“of review..

1. The employee has the right to appear personally and to be
represented by counselj:

2. Thetemployee‘mnst“have'anaeffectivefoppottunity to defend
vhimself; including oral presentation ofleyidenCe,.witnesses,‘and»
arguments;.

_3, Thelgﬁéloyee.must'haverén:opportunity'tb cdﬁfronf and cross—
examineﬁwitnesseé;‘ | | |
* 4. The‘evidencelpreéented‘must be‘restricted:tofonly.éhat which
vpertains.toethewcharges;: ”

5. The decision must rest solely on the evidence adduced at the
heariné; and. |

6. The—decision hﬁst be rendered in writing@‘ﬁotingfreasonsxfot“
ihe'determinationvand‘the»evidénce reliedfon.94

It is. generally held that the testimony of witnesses, both for
and againsttthezemployee, shou1d:be taken«onlyfafﬁer'ﬁhé:witneés:hasa
been given an: oath or affirmed:thatﬂhexwill tell. the truth. In'a,ﬁon—ﬁ
'school case, the West Virginia Supreme: Court of‘Appeals-held;that "A
'hearing' by’either=émjudi¢ial.or afquasi-judicial.tribunal7contemplates
'theftaking;of'evidence, and:oral testimony presupposes the administrationif‘

of an.oath..."95
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Employee hearings as conducted by boards;of educaﬁion, are
generally held in closedvexeéutive sessions; howevér, Weét Virginia
statute now provideS»thaﬁ the hearing must be held in open session if
requested by the employee;96' Thevheariﬁg is normally:conducted by the
president of the board who has the responsibility of inSuring'fairnessi

to both parties. and to exclude extraneous testimony and questions.

Impartial tribunal. The concept of a fair trial in-Americén.jurisprUf»
dence assumes that judgments will be‘made befére an impértial tribunal.
In school matters this procedure is éomplicated.becéuSe boards of
education make'rules, eﬁforce thém, and élsq sit in judgment of alieged‘
violators. West Virginia law, for example, allows school board memberé
to bring charges, hear evidence, andpassj‘udgmént.97

Wﬁile-most-states,,inciﬁdinngESt Virginiéﬁ continue to utilize
‘the local board of education as- the hearing board, some states have
established alternate métﬁods, such as the use of state officials in New
Jersey,geian'appealfé'boardiip:Oregon,gQ}and transfer to the courts in
California.loo

In- absence of'maiice or personal interesﬁ,.the courtévhave
generally upheld the fairmess and'imﬁartiality of Hearihgs in which the
board of education served as the hearing tribunal. In the famous
Hortonville case, several teachers.were dismissed for being on strike in
Violation’of,Wisconsinvlaw. In holding for the school district, thé
Uni;ed States Supreme Court held that the due»process clausévof the

Fourteenth Amendment does not require the decision to terminate school



personnel to be made or reviewed by anybbdy'other than the local school
board. Permitting the board to make the decision ". . . assures that the
decision whether to dismiss teachers will be made by a body responsible
L o ~,lo1l
for that decision under state law.'"™
Earlier, that Court had held that a physician's license had been
" legally revoked by a medical board of examiners which had acted both as
an investigatory body and-as an. adjudicatory bddy:’

The initial charge of determination of probable cause and the
ultimate adjudication have different bases and. purposes.  The fact
that the same agency makes them in tandum and that they relate to
the same issues does not result in a procedural due process
violation.10

- There are exceptions, however. 'When:an’Oklahomaféupetihtendent.
was dismissed by the board at the first meeting following the election
- of a member who had made firm public statements that he would. have the
superintendent fired, the Tenth Circuit Court held that the board was
not an impartial tribunal and that the superintendent had been denied
procedural due process of law. The court said,

We do not say that such statemenCS-intan:electidn»campaign or
between members [of the board] were unlawful or improper. However,
the due process principle is bent too far whem such persons are
then called on to sit as. fact finders and to make decisions affect-

ing the property interests and liberty interests of onme's reputation
and.standing,invhis~profession."103

Administrative and judicial review. The law generally requires that
~agencies such as: school districts provide remedial avenues' whereby
. persons aggrieved by the administrative process may seek appropriate
redress. In public education,.appeal may be provided to the state

. 04 .o ; ' . 105 o
board of education, commissioner of education, state tenure

R ~ ... 107 ... 108 .
commission;, or alternatively / or exclusively with the courts. -
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In West Virginia, grievance appeals and suspension and dismissal

cases and other personnel controversies may be appealed directly

to the State Superintendent of Schools.log‘ In such. appeals both the

employee and the county board of education must be afforded procedural

due process as evidenced in Smith v. Siders, where the West Virginia

Supreme Court of Appeals: held that if a local board were not afforded
such rights the decision of the State SupErintendent would be declared
null and void...llo | |

Administrative appeal does. not rule out the possibility of
jﬁdicial appeal. Courts have reached different results. in considefingr»
wﬁether administrative channels: must be exhausted before the court will
hear the case. 1In West Virginia, it is well settled that an appeal to
the State*Superintendent. is. not exclusive of the circuit courts right “
tOereviewvthe~c;se on writ of'certiorari.lll Additionally, é county
board'ofkeducafion*hasvstanding to obtain judiéial review in the circuit
court by writ of.certiorari of an order of the'State,Superintendentjof
Schools. to: reinstate a dismissed employee.112

If federal cdnstitutional guarantees are -allegedly abridged, the
‘employee may seek redress: in the federal courts. However, he may have‘ 
to- exhaust available administrative remedies, if such remedies afford.r
the relief the plaintiff would otherwise be entitled and if readily

‘available to provide speedy resolution of the complaint.ll3
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CERTIFICATION OF PROFESSIONAL PERSONNEL

A certificate may be defined as a license to pursue a profession.
To legally pursue the teaching'professiQn in any state, one must be
certificated by that state. One of the basic purposes of certification
statutes is to provide a capable, competent instructor in every class-
room; therefore, a certificate is generally a prerequisite to employment.
While all states have some statutes governing teaching certificates,,
there is considerable variance as to substantive and procedural

. 114
requirements.

A teaching certificate is not a contract between the state and
the teacher; it is but a license, a mere privilege conferred by the
state. Therefore,. the state has: plenary power over the certification
process and may impose new or additional burdens  on: the licensre or may

. Lo 115
withhold or revoke the certificate for cause. As a general rule,
however, if a teacher satisfies all the requirements set forth in the
statutes and regulations relative to the issuance of a certificate, the
e . . X s 116
certifying body may not arbitrarily refuse to issue the certificate.
Certificated teachers are also usually required for a school
. . . ., 117 .
district to qualify for state aid. The primary component of the West
Virginia "basic foundation'" allowance is the number of certificated

. 118
professional staff.

Excepting the county superintendent, professional educators

employed by county boardé of education in West Virginia are required by

statute to hold a valid teaching certificate. The certificate licenses
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the educator to teach or to perform other professional services in the
public schools of the state in the particular specializations and grade
| e 119 |
levels- indicated on the certificate..’

To be eligible for a teachingvcertificate in West Virginia a
person must have completed a teacher preparation program leading to a
’ : . . . . . v . 120
bachelor's degree from an accredited institution of hn.gher'educatlon.,2
As interpreted by the State Department of Education, an "accredited
institution of higher education" is a college or-university accredited.
by one of the five regional accrediting associations. in the United -

121 : | | | N
States.” = The applicant must also be of good moral character, at least .
eighteen years of age, physically, mentally, and emotionally qualified,
and a citizen of the United States. The citizenship requirement may be
waived in granting a permit to an exchange teacher from a foreign
country or an alien who meets certification requirements and who has

. : . : ' S i 122
filed a declaration to become a naturalized citizen. However, a
 federal district court in New York recently held that a similar New
York statute requiring aliens to apply for citizenmship prior to
employment in the»public schools: was in‘violation of'thezequal'protec;ion’

123

clause of the Fourteenth Amendment. The abbvetcriteria‘apply not.

only to regularly employed professional teaching personnel but also to
substitute teachers: and even student teachers, except that student

. ‘ . 124
teachers will not%havea-complete;didegree‘requirementsal2

Types of Certificates.
The State Superintendent of Schools in West Virginia is

authorized by sratute to issue two major types of teaching certificates.
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" The "professional teaching certificate" requires the completion of a
teacher education program and a bachelor's degree from an accredited
institution of higher education. The "professional administrative
certificate'" requires complétion of an approved program and a master's
: , c 1 s . y . . . 125
degree. from an accredited institution of higher education. Other
~certificates and permits: may be issued by the State Superintendent,
subject to approval of the West Virginia Board of Education to persons
: : ’ : e 126
who do not qualify for a professional certificate.:
In three separate opinions, the Attorney General had held that
the bachelor's. degree required for a teaching certificate and the
master's degree for an administrative certificate constitutes the highest .
level of training required by the State and that only the Legislature

- has the authoriéy to increase the requirements on a-statg—wide basis.127
A county board of'educétion may, however; establish addicionél educa~
tional,requirements td be used in the selection of - its professicnal
stage, 128 |

The provisional professional certificate is:' first isSuéd for

a period of three years. Upon*recommendation of the county superinten=
dent and successful completion of six-semesteé.hours_of apprdvedrcolleger
cfedit, a certificate may be reissued every three years until the.hoider
has' completed the requirements- for the five year‘certificatg,rthree

years of teaching experience and six semester hours of credit. The
h&Lder of aﬂfive.yeér’certificaﬁe'may be issued a permanent éertificaté
upoﬁ'completion.bf the third renewal of the certificate or'qpon

: : . . 129
completion of the master's degree and five years experience.
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‘The professional admiﬁiétfétive certificéﬁe.is,enddrsed to
reflect the level of administfation for which the‘hoideriis certified,
Endorsemehts présently available are school superintendént,,secondary
school principal, elementary and junior'high principal,Ageneral-
supervisor; aﬁd specialvsupervisor of instrucﬁion; This»certificaté is

issued provisionally.for a threeryear period and can be renewed with six
hours. of appropriate~gradqateﬂcredit or‘converted to a. permanent
certificate upon completion‘of the requiréd course of study and thrée
years- of successful experienée in that endorsement..l

131

Using authority granted by statute, the State Board of

Education has- authorized the issuance of a ''professional service
certificate"” for social.workers,‘counselors, audidlogiét;, psychologisté,f
andvspecialists.in communication disorders.. Alsg,‘teacﬁersAholding
"p:ofessional.certificateSPmay additionally be~gfanted."aésociate
'brofessional"'certificateé6Which permit them to supervi$é~student
teachers,l32' On a' year to year basié thé staterboard.also authorizes
the granting of permits, out-of-field authorizations, and other
temporary certificates to persons who are not fullykcertified._
Generally‘speaking, a- teacher or administrator who does not have
an appropriate certiiicate is not a competent party to contract with a
board of education. Any agreement with such'a‘person‘ié of no legal
effect and school fﬁndsfcapnot be expended Lhérefore.l33‘1n West
Virginia,,hoﬁever;,iﬁ a teacher is- employed in good faiﬁhvbnﬁthe
anticipation that he,isveliéiblevfbr avcérfificate:and it is later

determined,that.he is ineligible, the Staté Superinteﬁdent of Schools
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may_aﬁthorizeﬂpayﬁent by the‘éoﬁnty:board.of educatibn for employment up:»;:
to three school months or the date of notification of ineligibility,. |
whichever shall occur firsf;l34 ‘Ihe.burden of prbof is upoﬂ the teacher;
:to prove that he has a Vaiid’certificate becausevthe»West‘Virginia

Supreme Court of Appeals has held that when a téaCher signs hisvéontfact'v"
of employment there~iS»then'a:presumption‘onhthezbért of the board that

he iS'eligible.for avcertificate..l35

Interstate Reciprocity. West Virginia, along with most other states,,

participates in the Interstate Certification Compact organized to ‘

. . . facilitate the movement of teachers and other professional
educational personnel among the state's party to it, and to authorize
specific interstate -educational persomnnel contracts to achieve that
end .. o

‘Thevwest'VirginiaeBoard of Education is authorized tp enter into a . ' “  DT

contract: with a member state only where  there are programs of educatipﬁ,

certification standards, or'Other<acceptablezqualifications that assuré

preparation or qualification of educational personnel on a basis

sufficiently comparable to that prevailing in West Virginia. West - o 0o

Virginia currently has reciprocity contracts with all states except

Alabama, Alaska, Arizona,‘Colorado,'Georgia,'Illinois, Indiana, Kansas,

Louisiana, Mississippi, Missouri, Montana, Nevada, New:Mexico,,NOrth

' , Cw o 138

Dakota, Oregon, Pennsylvania, Tennessee, and Wyoming. ~
West‘Virginia’3~agfeement with the states of the Compact provides

for reciprocity of only the~tfaditional,élemeutaryVand-secondary‘v

teaching certifications plus special education. Other types of certi— -

‘ficates such as the professional administrative certificate, professional
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service certificate, and the associate professiohal certificate are not
included.139

New graduates of approved teacher preparation programs in
reciprocity states qualify for a three year provisional professional
certificate. The five year certificate is issued only to experienced
teachers who have taught for three ofvtheﬂlast seven years with two of
the three years being on.the certificate they are using for
reciprocity.140

Teachers from states which are not included in the Interstate
Certification Compact may qualify for West Virginia certification by
meeting. the substantialbequivalent of the West Virginia requirementsvas

ascertained by the West  Virginia Department of'Education.}al

Revocation of Certificates. Since the state possesses the power to

issue certificates, it follows that the state also has the power to
revoke them. In the words. of one court, "A certificate to teach in the
public schools: is merely a license granted by the state and is revocable

142 This fact notwithstanding, courts

by the state at its pleasure.”
have consistently accepted the teaching certificate as prima facie
evidence of the competency of the teachef until éuch time that it has
been proven otherwise.143

The principle is generally accépted that where a.statute
authorizes: revocation of certificates for certain ennumerated causes,

. 144 .
a certificate can only be revoked. for those causes. West Virginia

law is very specific in this regard:
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The state superintendent may, after tem days notice and. upon
proper evidence, revoke the certificates of any teacher for
drunkenness, untruthfulness, immorality, or for any physical,
mental, or moral defect which would render him unfit for the proper
performance of his duty or refusal to perform the same, or for using
fraudulent, unapproved,. or insufficient credit, or for any other
cause which would have.juiz%fied the withholding of a certificate
when the same was issued.

In recent years. only two certificates have been revoked by the

State Superintendent of Schools. Both cases occurred in 1977, resulting
from similar proceedings in. Florida. 1In the first case the holder had
been found guilty of drunkeﬁ'driving and negligent homicide. In the
second instance, the West Virginia Superintendent relied on evidence
adduced by the State Board of Education in Florida: in revoking a young
male teacher's certificate after he admitted he had -made sexual advances

to male students.146

CLASSIFICATION OF - v
AUXILIARY AND SERVICE PERSONNEL"

West Virginia Legialative enactments of 1975 and 1977 require
all non-certificated board of education employees to be classified with.
an appropriate class title. A total of seventy-one class titles with
appropriate job descriptions have been established by the Legislature
including aides, custodians:, cooks, secretaries, maintenance positioms,
mechanics, bus opeéerators,. supervisors of food service, maintenance, and

, . s . 147
transportation, and several miscellaneous' titles.

The State Board of Education was also authorized to establish
class titles, job descriptions, and appropriate pay grades for auxiliary

w

and service personnel holding positions other than those approved by the
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. 148 . . .
Legislature.™ Approvals to date include many miscellaneous positions
which have subsequently been included in statute, plus a very important
"multi-classification" class title permitting county boards of education
to place persons in more than one employee classification if the
employee's job responsibilities. cover more than one specific title. An
employee so classed must be compensated at the highest class title

. 149
assigned.

A complete listing of all approved class titles.and job

‘descriptions for service and auxiliary personnel is found in the Appendix.
CONTRACTS OF EMPLOYMENT

County boards: of education in West Virginia are quasi=-public

corporations}so'and;asesuch may sue and be sued; pleadvandfbe impleaded,

be contracted with and contract.lSl

A board of education is a;continuing
corporate body which does not change with its members, thus- contracts
once made, 1if valid when made, are binding upon the corporation even
though its succeeding officers may disapprove of and attempt to nullify
152 . s " '

them. In the words. of one early West Virginia court, ". . . the
contracts made by the board are corporate in character, not the contracts

e , . w153
of individuals. who then constituted the board..

The formal relationship between a county board of education in:

West Virginia and. an employee is established by use of a contract. The

West Virginia Code provides. that all teachers and auxiliary and service

personnel who are employed by a board on a regular basis must execute
s . : , 154
a contract of employment with their board of educatiom.
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Considerable weight is given contractual obligations in general,
as evidenced by Article I, Section 10 of the Conmstitution of the United
States, '"No state shall . . . pass any bill . . . or law impairing the

N e alss R
obligation of contracts. This- is of more than passing interest
since employee contraétsiaré=govérned~by’general rules. of contract law,
except where modified by .statute or limited by constitutional mandates.

”

A contract is ". . . a promise, or set of promises, for breach

of which the law. gives a remedy, or-thevperformancé:of»which the law in

some way recognizes a duty."r’

Contracts may be;ﬁnilateral or:
bilateral. A unilateral contract consists of a.prOmise-or;a.group of
promises made by one of ;héfcontracting partiesroniy.158 Cbntracts:
between boards of.education'and their employeeS»arerbilateral.because
the‘contracted:agreeﬁentrconsiéts of'ﬁutual promiseé méde in- exchange: by
each of the contracting'parties; The employee's contract qf employment
is: an agreement whereby the services: or. labor of‘the-emﬁloyee,are
stipulatedz;o\be.given;over‘agspécifiC'period\of time: in returm for a
certain,saiarysand fringe:benefitéwlsga

All contractsﬂﬁnder'the'common law possess five essential
elements, the\absencejof‘any.bne‘of’which'will render thé-contract null
and of no effect. ‘These elements. are: ‘ | .

1. The: contract must be between competent parties;.

2. The contract must be based on mutual assent;

3. The conffact must éontain-a valid consideration;.

4. The contract must contain rights and liabilities sufficiently

definite to be enforceable; and

156
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5. The contract must be of such a nature as not to be prohibited-
16Q
by statute or common law.

In order to meet the requirement of legal cbmpetency, neither
party must be prohibited by law from making the contract and must be -
otherwise eligible to contract. In West Virginia, public school
employees. must meet the requirements as to age, citizenship, training,
~ degree, certification, etc., as imposed by statute and local board of
‘education policy.

It has been stated in hundreds,of'decisions/thét.before:a
contract can result, the "minds of the parties must meet,'" reaching
mutual assent on the same bargain, on the same terms, and at the same

. R " : 161
time. This is.called an offer and acceptance.

A valid contract must provide'for’considefationvon the part of
both parties, being either a benefit to the promisov, or a detriment to

.. 162 ' e o
- the promisee. An early West Virginia court noted that the:cash value
of the benefit or detriment is irrelevant to the courts, but a sum must
be- recorded in the contract. Therefore, a contract between a board of
' . i ) 163
education and an employee must fix the salary to- be enforceable.

It is a well settled principle of law that a. contract lacks
validity whenzthe»fights and liabilities of the contracting parties are -

- s 164 '
not sufficiently definite to be enforceable.” - School personnel
contracts. in West Virginia should include such particulars as length of

. s . . . - 165
contract, job classification, and job assignment.

Contracts with personnel employed in the public schools of

West Virginia must be-inYWfiting and be a matter of official board
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record. Auxiliary and service'personnel contracté'may be 'in. letter
166 : . _ .
form; however, contracts for professicnal personnel must be in' the

167 That contract

form prescribed by the State Superinteﬁdentxof Schools.
includes an oath to support the Constitutions of the United:States‘and 
West Virginia, and to honestly demean himself in the teaching‘profeésion,
and, to the best of his ability, execute his position as a teacher.
Also included are statutory provisions: regarding transfer; assignment,
dismissal,remploymént term and other'particulars-l68 .Tﬁe.preséribed |
teacher's contract provides that "The services to be performed by the
Teacher shall berSuch'services as. are required by law, by the lawful
rules and regulations of the State Board of Education and by the lawful
rules and regulations of the Board.”169

While it has been universally held that an employee must comply -
with the lawful rules of the local board of education, the West‘Virginia
Supreme Court of Appeals first acknowledged, in. 1977, that the rules and -
regulations of the State Board of Education have the effect of law. Tﬁe»
court cited constitutional and legislative authority vested in' the Stéte
Board of Education to provide 'general supervision' of the:State free
school'system.170

In West Virginia, there are two- basic types of employment
contractsy probationary and continuing. Similar‘stétutes govern both

auxiliary and service personnel and: professional personnel; therefore,

they will be: discussed together.



66

Probationary Contracts.

Most states Pave sought to protect the child aﬁd society from
incompetence by setting aside a probationary period during which all
teachers must prove they have the necessary attributes to function as
teachers. In the forty-five states. which haverprobatibnary periods,
such periods range:frbm~one:year‘to.five~years in length. If a person
is' reemployed: upon: completion of the probationary period, the employee
will receive tenure;171

A teacher's initial contract in West Virginia is for a probation-
ary term of not less than one nor more than three years. Upon successful
completion of three consecutive years of employment a teacher who is
reenployed will receive a continuing contract, providing he or.she helds:
a- professional certificate. and a bachelor’s»degree;l72 Substitute
teaching, interﬁ'teaching, student,teaching, and.teaching‘under emergency
credentials are not usually considered a part of this probationary
period..173

West Virginia is oﬁe'of the few states: which alsc has a three
year  probationary period leading to a continuing contract for auxiliary
and service personnel. Probationary contracts are issued on.-a yearly
basis: but if reemployed the fourth consecutive'yeér, a continuing
contract sgall be.issued.l74‘

By recent legislative enactment all probationary employees are
afforded substantive and procedural due process protections in

Y

nonreemployment cases. This new section of the Code crovides that:
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The superintendent at a meeting of the board on or before the
first Monday in May of each year shall provide in writing to the
board a list of all probationary teachers that he recommends to be
rehired for the next ensuing school term.. . . . Any such probation-
ary teacher or other probationary employee who is not rehired by the
board at that meeting shall be notified in writing, by certified
mail, return receipt requested, to such persons' last known address
within ten days following said board meeting, of their not having-
been rehired or not having been recommended for rehiring.

Any probationary teacher who receives notice that he  has: not
been' recommended: for rehiring or other probationary employee who has
not been reemployed may within ten days after receiving the written
notice request a statement of the reasons. for not having been rehired
and may request a hearing before the board._ . . . At the hearing, the-
reasons for the nonrehiring must be shown. 75
Although the Legislature enacted due process protections for.
probationary school ‘employees,. it remains for the courts to define
the acceptable reasons for nonreemployment. However, it can be said that
under general law those reasons cannot be arbitrary, capricious, or

unreasonable. Further, policy of the West Virginia Board of Education

as affirmed in Powell v. Brown176 provides. specific guidelines: which

must be followed:

Every employee is entitled to know how well he is performing his
job,. and. should be offered the opportunity of open and honest
evaluation of his performance on a regular basis. Any decision
concerning promotion, demotion, transfer or termination of employment
should be based upon such evaluation, and not upon factors extraneous
thereto. Every employee is entitled' to the opportunity of improving
his. job performance, prior to the terminating or transfering of hi
services, and can only do so with. assistance of regular evaluatiomn.

The State Superintendent of Schools in Skavenski v. Pendleton

County Board of Education, held that,

. . . decisions made by a county board: of education and by a
county superintendent of schools with respect to the-employment of
a teacher, although discretionary, must be reasonably related to the
degree of success of the teacher in proving himself/herself as a
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professional educator whose service has been and can be

expected to continue to be beneficial to the children of the

county.l78 ' :

It is noted that, during. the contractual period, probationary
employees have identically the same rights as do personsxbOIding
continuing contracts. In regard to transfer, assignment,. demotion,

- suspension, dismissal, and other employment practices, probationary

personnel can be treated. no differently than tenured emplovees.

Continuing Contracts and Tenure

With the continued reduction of employment opportunities in
education, protections afforded personnel by'tenufe laﬁs;béve become
increasingly important. TEnure is‘not, however,,peculiar to educaticn,
for federal judges are:appointed-for life and federal and state employees

, o o 5 179 ,
generally are protected by some type of tenure system.’ ° Im fact, the

. -

first state tenure law for teachers,. enacted in Massachusetts in 1886,
. P T : o . 18C

was. an adaptation of the 1883 Federal Civil Service Law..

A tenure law has. been defined by Nolte and Linn as a: statute:

" which provides for continuing employment of the teacher who has acquired

tenure status., so long as service rendered rermains satisfactery, and-

C

which also:containsnaspecificprocedure-to be feollowed if there»is.just

causerfor'dismissal.lsx |
while the word tenure isvnoticeably'absent‘from;ﬁéstiVirginia

statutes, schopl'personnel do, in effect, acqﬁire ﬁenure under the abeve

definition. State law provides that when an employee has completed

three years. of acceptable employment and enters into a new contract, that
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bcontract shall be a continuing coﬁtract;'>Teachers, hoWeVer,‘must»hold

a valid,teaéhing_certificate to‘beveligible for_alcontinuing,contract.
‘Any continuing contract shall rémain in full forée‘and effect,.exéept as’
modified’by mutual consent of the school;board aﬁdwthé:employee.182  The
employee may, however, Be'dismiséed, termigated, ortsuSPeﬁded pursuant.
to statutory proVisions»aé discussed’later.in this. chapter..

The courts. in most states have interpreted tenure laws as. merely
statements of legislative policy which may be altered or revoked at the
discretion of the legiélé:uré.at some'later date-.183 It is possible,
however, for a tenure statute ﬁo,be worded in such a way as to créate a
bindingwcontract‘bet&eenvthe-teacher'and the state. In-anjeétly Indiané
case the United States Supfeme»Court'held.that'the~legislatu;e=had

granted an ". . . indefinite contract and any subsequent legislation

would impair or breach the contract and would be violative of Article I,
e o . ul84
Section 10 of the United States Constitution.

Under a different set ‘of circumstances the Supreme Court held
that if a legislative granting of tenure required the execution of a.
written contract, the obligation of the contract could not be impaired.
If, however, the granting of tenure was mere gratuity, involving no
agreement of the parties, and creating no vested right, that gratuity

‘ , ‘185 _ _ . ) ,

can: be: taken away. A Kentucky case  serves: as. an. example, for the

court: there held that ". . . teacher tenure is. statutory and not

. . . 186
contractual, and the legislature may abridge or destroy it."
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Tenure has been deemed desirable as a preventive against
unbridled and unwarranted dismissal of teachers, as evidenced in an
Arizona decision,

The broad purpose of teacher tenure is to protect worthy
instructors from enforced yielding to political preferences and to
guarantee to such teachers. employment after a long period of
satisfactory service regardless of the vicissitudes of politics or
the likes or dislikes: of those charged with the administration of
school affairs.l

A second purpose of tenure is for the benefit of the pupil, as
described by a Missouri court:
. . . the general purpose of . . . [teacher tenure] statutes is

not to grantispecial.privileges to teachers as a class but to protect
and. improve ‘state education by retaining in their positions teachers.

who are qualified and capable and who have demonstrated their fitness,

and. to prevent the dismissal of such teachers without cause.l

In most states: tenure can only be attained after successful
completion. of a probationary period. At the end of the designated:
probationary period some states provide automatic tenure while in other
states- such. as West Virginia, the superintendent. must recommend sSuch

. s . f e " s 89
tenure with affirming action required of the board of education.’ Some:
few states also provide that the probationary period may be extended for
a: teacher whose work has. been satisfactory, but not to the point of

P 190
granting tenure.

The State Superintendent of Schools has: ruled that the three
probationary years. of employment required in West Virginia to secure a
continuing contract must be successivej however, the first contract may

: . ‘ ' 191
be for only a'portion of one year.
When a tenured employee transfers to another county school

system within West Virginia, that person must serve another probationary
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o 192 - L
period in the new county. The Attorney General has held that when
a tenured teacher resigns and is subsequently reemployed, he must again '
, ST . 193
serve the three year probationary period.

County boards. of education may provide released time to a
teacher for any special professional or governmental assignment without
jeopardizing the employee's continuing contract status.lga' Further, a
board may grant unpaid leaves of absence for extended illnesses,

‘maternity purposes, educational training, or for ". . . other cause

authorized or’ approved by the board."lgsi Paid sabbatical leave for
public school employees, however, is not permissible under present state
law.

When the county superintendent feels it is necessary or desi;able,
a. county board of education may .approve the attendance of any or all
employees. at educational conventions, conferences, or other professional
meetings held on school days. Attendance at such meetings may be |
substituted for an equal amount of employment and personnel attending
approved meetings shall not suffer any loss in pay.196

Employees holding a continuing contract need not be reappointed
annually as are probationary personnel. The tenured. public school
employee in West Virginia is. literally entitled to the equivalent of a.

. . . 197
succession’ of contracts for an extended period of time.

Administrative Tenure Rights

Whether school administrators such as principals, supervisors,
and directors acquire tepure: as administrators in West Virginia is

unclear at this time. West Virginia statutes: do not provide for a



72

continuiﬁg‘contract»as an administrator, only as a teacher or as a

" 198 o ) -
auxiliary and service employee. The State Superintendent of Schools,.
however, has conditionally said that administrators secure "tenure'" in

.. P ‘ '. . . 199 . ' . ) e "
their positions: as administrators. In. answering the question, ''Can
a person gain tenure in the position of principal?” the chief school
official in West Virginia replied:

The answer appears to be yes. A person holds an appointment as
principal by employment and: assignment and:. on written contract.
Tenure  in the appointment is. indefinite, but it may only be termi-
nated on the initiative of the county superintendent of schools and °
with the approval of the county board of education according to the
procedure set forth in §18A~2-7 of the School Law and as elucidated
by State ex rel Linger v. Board of Education. While transfer and
rea351gnment from a pr1uc1palsh1p to a teaching position is provided by
law, it is ordinarily a demotion and, therefore, for this reasom
ordinarily, must’ be justified by reasonable cause. Moreover, a
principal has a contract right to his: or her position, and therefore,
has. contract right to retaln the principalship durlng the proper
Derformance of duties.? -

In'Linger‘z;vBoardug£ Education, citeduabovezby’the;State

Superintendent, two Putnam County school principals were demoted to
principalshipsnof.lessyresponsibility, importanceavahd pay. They were
notified of their employment in these new positions without having been
placed on the transfer list, without notice, and without anfopportunity'
to; be heard. Theicéurt consideredithéatwo=principals:asateachers under
the law and said that, "The statute is.clear‘and:unambiguous;andvits,
pertinent:provisions:are!mandatory with regafdw to the: board. and the:
superintendent.'"” Acc§rdingly3-both principaléﬂwerézordered?reinstated
to their original positions.zol

In:éarelated.interpretation.by-the:State Superintendent, it was.

held that supervisors and directors of instruction may only be removed
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from their positions by the transfer and reassignment procedure outlined

. 202 . cs
in statute. If such transfers were to positions: of lesser authority,

1"t

responsibility, or compensation, ". . . the superintendent and the board. .

must justify- such: an éction;by 'reasonable cause.,' for such action
would constitute a demotion“203

In. summary, it would appearAthat administrators. in West Virginia 
have some form of "tenure" in their positions: as administrators; however,
they may be reassigned to lesser positions- at lower pay for reasonable
cause, if done in accord with' statutory provisions on transfer and
reassignment detailed. later in: this chapter. |

The: United States. Supreme Court recently: upheld an ofder of the
Supreme Court of California denying a former associate superintendent

reinstatement because he had been dismissed without notice and without a

. 204 . .
hearing. The: lower court said an employee could expect reinstatement

". . . only when he had been dismissed in violation of statutory rights

?

. « 5" and that an associate superintendent did not possess statutory

rights in his administrative position but only to his permanent classi-
fication as a: classroom teacher. This latter right, the court held,
could be: enforced by mandamus; however, the plaintiff had never sought

. . - 205
reinstatement to a. teaching position.

ASSIGNMENT AND TRANSFER.

The power to assign, transfer, promote, and demote school
personnel in West Virginia is given to the county superintendent. of

schools,. subject only to approval of the board of education..zo6 However,.
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in a Calhoun county case" 1nvolv1ng the re3551gnment of a teacher to
another school, the Supreme uourt of Appeals held that such power must:

be M. . . exercised;in;goodjfaith for the benefit of the'school,systemi

. . ’ . ' 1207
without arbitrary or capricious: action."

West Virginia law is very explicit in regard to the annual
assignment of public school:personnel.

[Aln employee shall be notified in writing by the superlntendent
“on or before the first Monday in April if he is being considered for
transfer or to be transferred. Any teacher or othervemployee who
desires to protest such proposed transfer may request in writing a
statement of the reasons: for proposed transfer. Such statement,of
reasons shall be delivered to the teacher or employee within ten
days: of the receipt of the request. Within ten days. of the receipt
of the statement of the reasons, the teacher or employee may make
written demand upon the superintendent for a hearing on' the proposed
transfer before the county board of education. The hearing on the
proposed transfer shall. be held on or before the first Monday in iay.
At the, hearlng, the reasons for the proposed transfer must be
shown.. ( '

In: addition, the- county superintendent shall, on.or‘befqreatﬁeafirst
Monday in=May,.furnish,the:board.with.a,list of teachers:énd other
per#onnel to. be considered for transfe:'andfsubsequénﬁ assigﬁment:fbr-"
the next school year. All,peréons oﬁ the~transfer'Iist’shall,bwithin;
ten days,. be’notifiedfby-certified‘mail, return receipt requested, of
the: recommendations for transfer, their subsequent‘reassigﬁment, and the:
reésons=thereof; All employees not. listed shall be'cbnsidered as
:eassigned.tovthezpositionszor;jobs»held,atithe,time:of this\meetingg‘ s

Cnly the county superintendent:of'schools'ﬁay place the name- of
an,employee-on,thésproposed'tfansfér“list@ Indivi&ual members of thef 
board or‘the:board,itself;cénﬁot:perform this: function; however:,.

, 910
employees listed may not be transferred unless the board concurs;21
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The board of education may not take action on the recommendations.

of the county superintendent until the employee:has‘beenvaffbrded.thé

opportunity of a hearing, for in Linger, supra, the West Virginia

Supreme Court of Appeals: held that an employee must, ". . . be given an

opportunity to be heard before the board is authorized to. accept the
P . 211
recommendation and effectuate the: transfer.

According to the State Superintendent of Schools a single hearing

may satisfy both the: statutory requirements and Linger, supra, if all
of the issues involved in the.employee;s transfer are considered at that
hearing. These include removal from the current assignment, the-proposed'
assignment, and any othe; related matter. However, when this: is not the
case, the employee-mﬁst be: given the: opportunity fbr'avseparate hearing
on. each issue i; the transfer process, unless the transfer proposal is
either disapproved or withdrawn.ZlZ The hearing requirement is not
applicabie.if'a person has. to be transferred because a building becomes
damaged or destroyed through am unforeseeable'act.213
Public schooi personnel in West Virginia do not have a vested
right to teach or work in a particular assigmment. In upholding the
transfer of a teacher to am outlying school withiﬁ.CélhounJCOunty the
SupremefCourt‘of Appeals: said
e « . the applicable statutes: and- the: continuing contract v
prescribed by the: State Superintendent confers no right to a teacher
to compel the board and the county superintendent to reassign a
teacher to a school in which he has: taught the previous. school year, -
or' to any other' particular school of the: county. 1

In addition to' the more common "annual reassignment' transfer

procedure outlined above, personnel may also be transferred to new
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poéitions,,subsequeﬁt ;o the_execution‘of contracts, if for regulatory
purposes:or~in,emeréency.situations.’ Authbrity-for-sucﬁ action is. found
in thezWe§; VirginiafCodea§1844-lO, which-outlinesiduties of the county
superintendent and<in-paft states that he shall, ". . . Assign, transfer,
suspend-OtApromote>teachersxand:éll‘other"employeeS'of'the:district,

215

subjecthonly-to;approvai.of the board. This power must be exercised.

in a reasonable manner and the best interests of the schools must be
intended..216

ThevAttdrney'General;haS»ruléd that a county superintendent may, .
wiﬁh approval of the boardfénd;sUbsequent to‘the«annual.aséignment of
teachers, transfer:a.téacher'fromfone»room~assignmentfwithinva‘school
buildingfto,anqtheriroomaassignment within;the:same building. This
transfer'can.befwithoututhe=teacher’szconsenthhéﬁ:the"transfer is
clearly of. a regulatory nature on in emergencies, and navmaterial
| 217 |

alteration of the contract is shown to exist.

Two' cases, Neal ZL;Board of Educatio_nzl8 and White v. Board of

Education Zlg‘sérve;to illustrate:thefunréasonableness:*hich~will not be -
‘tolerated‘by~the«courts.in regulatory or emergency transfers.
In the Neal case, the plaintiff had been reappointed as principal
Qﬁ an;elementary‘schooi,im:PutnamzCounty; In mid-August,heaand forty-
six: other teachers;and;principals~wereitransferréd"to-new‘positionsfin»
the: county. While the transfers had been recommended by the superin=-
tendent, one board member publicly proclaﬁmai.that,he>was~responsible

fdr the transfers. In holding for the plaintiff, the court said:
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The wholesale shifting of teachers on August twentieth is alome
sufficient to shake the presumption. of good faith which is ordinarly
accorded an official act. . 520 arbitrary or capricious use of this
power will not be tolerated.

The circumstances in the White case were somewhat similar except

that when a new board. of education took office on July one, they hired a.
new county superintendent and subsequently transferred seventy-two
teachers to new positions. White and seven: others: brought charges
protesting the transfers, alleging that their contractual rights: had
been: abridged. In holdingvfor‘the teachers, the court said that an

employee ". . . cannot be transferred as mere matter of expediency, . . .

for therein solemn: contract rights have been intervened.."zzl
It is important to point out that' transfers agreed to by the
employee, recommended: by the superintendent, and approved by the board

may be~effected,at'any‘t:ime~..222

SUSPENSION AND DISMISSAL.

In‘order'to-maintain:the»integrity“of;ordered,society and to
promote the general welfare of the state, school authorities have the
right and the responsibility to,evaluat;'the.fitness.of school
personnel.,223 While tenured personnel are given. great security in their
positions: and even probationary personnel have similar  employment. rights:
during their contractual period, employees:- can be suspended and dismissed
- for sufficient cause. Even under the common law the right to employ |

includes the right to discharge, except as restricted by contractual or

. . . . 224 . :
constitutional considerations. However, in White v. Board of
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Education,fthe»supreme Court of’Appealsvétaﬁed, "A teacher may not be
lightly shdrn of thefprivilegeS»for which hevfairly contracﬁed."225

lThe county'éuperintendent of schools, subiect to approval of the -
board,. has the authority to suspend school personnél‘an&.to:recommend
their dismissal; however, his right to suspend

.. » » shall beAtemporary,,pendingza hearing upon. charges filed

by the superintendent with the board of education and such period
of‘suspensionzggall‘not;exceed thirty days unless extended by order
of the board.®“" :

While the superintendent may'recommenddismissal, the'authority
to dismiss personnel is vested in'thé-county bbard ofbeducationr acting
in,a:quasi;judicialﬂcapacity,l anetheless,‘the'board‘itself‘may also
bring chargeSaagainstvschool employees for suspension and dismissal
purposes. 227 .

The éountsfhaveatraditionally:held thét;when;specific causes
are given in the statutes;uemPIOYees couldtbe'dismissedaonly‘for those:
causes.. Inian:early'West:Virginia‘case‘illuétrating-thisxp:inciplé-the ', 
c0urttorderedlreinstatementfof’a/teacher'who,had:Been dismissed‘for

being married. In the words of the court,. ~ . marriage is not

covered by one of thesee[Causés] and'theréfpfewdbés;hot constitute in
and of itself ground for removal . "228
v.Most‘stateszhave?enacted,legislétion:which»specifies:the~
grounds. upon. which' an employee may be suspended and dismissed and
West Virginia: is. no exception.
Notwithstanding any other“provisignﬂof law, a board may suspend
or dismiss. any person in its employment at any time for: Immorality

incompetency, cruelty, insubordination, intemperance,. or wilful
neglect of duty.
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Additionélly, county boards of education may,,under'qther-sections of"

the West Virginia Code, dismiss: an employee for lack of need.2301

Iﬁmoralitz  £;
The term immorality is generally defined as that which is

inimical to the welfare of the: general public and: contrary to good

mcr'als.2‘3l ‘The case of Horoskq‘z, School Distric;.gg'Mbunt Pleasant,

degided.by'a;wennsylvaniaucourt'in 1939, is still often quoted.

~‘~Immd§;lity is: not essentially confined to a deviation from sex -
morality; it may be: such a: course of conduct as offends. the morals
of the community and is a bad example to the youth whose ideals a.
teacher is supposed to foster an_d.elevate.,232

Mdfé@fecéntly, the‘California@Supteme‘Court, in upholding the.
revocation of a teacher's certificate, said, "Parents:shouid“have:the.
right to e%p;ct‘that thejteache:'s-concept.of morals;and;sexyal.relation—-
ships: not be:at Substantiallvariance‘with,concepﬁSfthat;are-generall?
accepted and approved in the*qpmmunity;"233-

Inasﬁﬂch that there-are“no“West.VirginiamcaSASeof'record for
suspensionléﬁﬁ dismissal of school persomnel for immbrality, further
review of recent court cases from other jurisdictions: is of value.

It is,generally'heldfthat,the:alleged:immbrality'must‘be

234 However,.

inimical to the welfare of the schools or the community.
thefdiscretigﬁ.of'theacourtSais.very-broad:inﬁthis:area;as>evidenced_by
a: recent: federal court decision in:. Nebraska. ' That court held that. no

constitutional.right,had been abridged when an' unwed, but pregnant,

teaCheffwaSﬁﬁerminAtedCbecauSewof the pregnancy, since there was a
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rational relationship between the out-of-wedlock pregnancy and the
board's interest in conservinngarital values.233
In a recent Colorado case involving:the-dismisséllof,a male
‘ teacher'for'immbrality'becauseﬂof his:conduct'on;afieid;triplwith
minor female students, the court said,
In our view, whenever a male teacher engégeszin sexﬁally’provoé
cative or exploitive conduct with his minor female pupils, a strong

presumption of unfitness:arises.against'ththeacher;23

In Jenkyns-v. Board of Educatiom, the: Eight Circuit Court of

AppeaLScheld.thattagschooljpriﬁcipal could be dismissed for immorality,
even though he had been tried in'ancourt‘of:law<for such offense and
found notwggilty,237“
It is pointed out that standards. of morality differ from
community to community and change ffom&year'towyear; ‘Fof‘this.reasong
caution must be:exercised intattempting:to-specify:what'éonduct
currently'represents‘immofality, especially that sufficient tofjustify:

dismissal.ZB&

Incbggetenéy'.

It has: generally been held.thaf "incompetency" has a:
common: and approved usage. It is a:rélative term*without;téchnicaib
meaning, but which may be employed aSzmeaning:disqualificatioﬁ,,inability,
incapacity},lackAof legal qualifications, or unfitness to»dischargewﬁhex
required-duty;239  Incompetepcy is;also;considered4to“bEu(l) want: of’
physiqal; intellectual, or moral ability, (2). an‘inadequa¢Y'Qr"general
lack of capacity, ot‘(BS a: lack of special qualities required for a

particular purposeizao:
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In a West Virginia case, Green v. Board of Education, a teacher

was dismissed on the grounds of ". . . inefficiency and failure to perform

"

The' Supreme Court of Appeals held this
n241

the duties of a teacher. . . .
to belsynonyméuS-with the term "incompetency.
Inia,recent.cése;béfo:e the Fourth Circuit Court of Appeals, the
termination of a;Nbrth;Carolina}teacher‘for‘iﬂcompetency was. upheld. - The
superintendentzcharged.she»hadidiscipline:problems, &as inadequately pre-
pared for her teaching activities, and;was genérally'incompetent.242
When.a.teaqhef'iS'dismissed for~incompéteﬁcy, the burdeﬁ of‘propﬁ
is upon: the board of education, for the teacher's certificate is EEZEE
facie evidence of qualification‘and'mﬁst:be»overcome by.poéitivefevidence 
to:the»c0ntrary;243‘ It is: noted, however, that"the;courts:appear"to;be~
reluctantvto secondﬁguess.school.authorities;in>case§:of,alleged
incompetency. Where all procedurai safeguardsfhave:beén met, judicial re-
viewﬁis;gengrally cénfineduto a.detérmination of whether the action of
schoolﬁauthoritie&isuéupported?byfsubstantial evidence and whether such

action was arbitrary, capricious, or an abuse of discretionxz44

Cruelty
Black'definesscrueltiﬂasb'ﬁ\.,.Atheﬂwanton, malicious, and
‘unnecessary infliction of pain upon: the: body, or the feelings: or emotions;

abu‘sive:treat:mern:;‘:i.nhum.a‘.nity;..outrage'».‘"z"45 »

A;thoroughisearch~of'West Virginia'cases~revealsvnd court

decisions- of record related to the>suspén$ion or dismissal of school
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personnel fdrjthiSQcause., Hﬁﬁevex,‘feéent,cases frﬁm Illinois and
Pennsylvania”provideﬁinsight'into-the nature of such offenses.

The Iliinois;CSuft:of‘Appéals,‘in a case where cruelty was.
alleged.as'thé feasonbfor~diSmissal, upheld anvédministrative-finding
that the: use of a cattle prod to- discipline a sixth-grade class
‘ constitutgd cruelty,246

In,Pennsylvania,.a:COmmdnwealth“courtAheld.that avmalevteacher
of sixteen years experience had been properly dismissed for cruelty
following an incident where he had pushed a student against the black-
board, grabbéd'him by the hair, and caused the student to twicevfallAtq
the floor. The court noted that the provocation for this incident
appeared. to be insubstantial or nonexiséént and that the teacher had no-
previouSarecordAof’such*activitie5u247" In a companionvcése,_that samér--

P 4

court found cruelty a proper‘ground for dismissing a teacher who had

struck;childrén,,wrestled.with;them, and abused them,Verbally.248
It'is;pointed out, however, tha:vacts whichtare»me:ely

accidental, though they may inflict gréat pain,. are not "cruel" in the

sense the word is used in statutes against cruelty and could not,

therefore, result in dismissal.

Insubordination

Public school personnel are- obligated to obey all reason-
able rules. and regulations of the board, regardless of whether

those rules. were in: force: at the: time of employment or were promulgated
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at some later date. All contracts are made in contemplation of the law,
and an employee impliedly. consents to obey all rules which a board may
249 . | . :
legally make. According to Burt, disobedience of an unreasonable
. > . . . 250
rule: would not, however, constitute insubordination.
In recognizing the seriousness- of insubordination, a California
court said,
The: example of a teacher who is continually insubordinate and
who refuses to recognize constitutional authority may seriously
affect the discipline in. school, impair: the efficiency, and teach

children lessons: they should not;learn.251

In a 1975 West Virginia case, Beverlin v. Board of Education, a

high school teacher in Lewis County was suspended by the superintendent
and,subsequently»diémissed by the board for willful neglect of duty and
insubordination.. The plaintiff, without permission‘frdm his: principal
or-superingéndent,,had missed the greater part of the opening day of the
échool term: for the purpose of enrolling in: graduate school. The

Supreme-Court of Appeals held that the superintendent and the board: had

been capricious. and arbitrary and ordered Beverlin reinstated with back

252
pay-.

A Federal Court has held that a teacher was properly dismissed

for insubordination in: being ". . . uncooperative, disregarding schedules,

. . s 2 . . s
and not accepting directives." 33 Additionally, a: Louisiana teacher  who

failed to- secure a. physical examination. pursuant to:board. policy was,

. . A . . . 254
in view of the court, properly dismissed for insubordination.

In Ingraham v. Wright, the United States Supreme Court recently

‘reaffirmed the authority of the state to permit and regulate the use of
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S _ 255 ‘ A :
corporal punishment.””~ Recent state court decisions sustain. the
authority of a board of education to dismiss for insubordination

oy . . o , . 256
teachers who violate corporal punishment regulations:.

On occasion, personnel are dismissed for insubordination in

regard to personal appeargncerrégulationsm In Kelly v. Johnson, the

Unitéd:StatesﬁSupremeQCourt,ruledvonfthevconstitutionality‘bfiahgrooming:
regqlation applicabie‘to malé-pblicé.officers, ", .‘.vdirected at the
style:and-lepgfh 6f;hair3 sidebﬁrns; andmmustadhe§3v. .." The Court
held that énactment'of”the:regﬁlation-wasunot so irrational that it could
: ‘bevconsidered‘agviﬁlatioﬁ offthéAOfficerﬁs  "libherty" interest'to~choosep_v
hiskhairstylemgs7. |

| A recent‘deciéion‘of'the Firét Circult Court relied’in'part on
Kelly in sustaining the termination of a. teacher's contract for reasons -
of dress@ ‘Whilevthegteaﬁher cohtendedzthat thegsoiefreasoﬁ:EOr her
dismiésal~wéseher‘dress;length, orvin«theiwords of the court "over-
exposure," the court stated that even if chis.were;t:ueg its: intervention:
was not.warranted,zss ,

Inal977~the SecondﬁCiréuit.Court‘of Appeals upheldzthe;teacherv

dress: code: of the East Hartford Connecticut.séhool<board.requiring»malef‘
teachersxto;wéar neckties: in: most classes. An,English :eache:~refuséd,
claiming such a regulation: violated both his;libertyjintérests;énd-his
symholic;speech rightswzsgx The Court appiied,ﬁhe’ggiiz standard,.
findingrthét*thesneéktiefregulation:was.ﬁot "so irrational.thét,it may

be;branded”arbitrary;h‘thusawas not violative of any liberty:interest;

In examining‘the‘5ymbolic~speech claim, the: Court pointed out:
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that symbolic speech is not pure:speech,,but is mixed with conduct and
thus is not afforded the same protection as pure speech. The Court held
the teacher's claim to be close to the conduct end of the "speech-

conduct'" continuum and was '"'so unsubstantial as to border on frivolous.260

Intemperance

Conduct while at séhool,issnot.thersole'basis:for'determining
the fitness: of a public school employee. Outside activities may be used
in determining fitness; however, the courts have generally held that such>
activities must be a material and substantial interference with the
efficiency: and discipline in the operation of thévschool.261

In its normal legal connotation, intemperance is: the use of
intoxicating drinkSv which disqualifies the person a great portion of the
time from properly attehding:to business.262

Inasmﬁchrthat.there‘are no- West Virginia. cases: of record for
dismissal for intemperarice, two casesefromkother-staté5~are of interest.
In Illinois, a teacher was;arrested.threeﬂtimes;fOr:public intoxication.
The court upheld his dismissal, noting that, '"The board has. the right to
consider a'teacher'saconductvin public."263‘ An early Arizoma court held:

that a teacher who had been. found guilty of drunkenness: and disorderly

conduct had: also' been properlyvdismissed;264'

WilIful Neglect of Duty

In: Fox v. Board of Education, the West Virginia Supreme Court
of Appeals generally definedwillful neglect of duty.
We don't attempt to formulate a comprehensive  definition of

'wilful neglect of duty' that would reasonably support a teacher's
permanent dismissal. A continuing course of lesser infractions may
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well, wheﬁ viewed in the aggregate, be sufficient, and we may
envision a single act of malfeasance whereby severe consequences
are generated, that mandates dismissal.263 '

Fox,ia teacher in,Doddridge-County~for'twenty-threé years, had.
beén'suSPended by'the:county:supérintendent‘and disﬁissed byxthe-boérd
for being»abseht,from an‘evening;parEnt-teachér conference to which all
teachers,wereAscHeduled to attend. The court'held that while his absence
had caused inconvenience to parents and embarrassment to' school officials,
the harm caused_thereby was of such small magnitude that:the>subséquent
dismissal forwillful neglect of duty was an unreasonable and.arbitrary

punishment. Fox was: ordered reinstated with back. pay, except for twenty

days, which the. court held would have been a proper’period;of suspensio%ﬁe'

Lack of Need

State’ law in West Virginia provides that auxiliary and service

267

personnel may be dismissed for reasonable cause. In a recent inter=-

pretation, the State Superintendent of Schools: ruled that " reasomable

cause" may include "lack of need' if it is ". . . a provem fact according

to some specific objective<standard."268

In. regard to teachers, the law is much more specific.

[A] continuing contract shall not operate to prevent a teacher's
dismissal based: upon the lack of need for the teacher's services
pursuant to the provisions of law relating to the allocatiom of

' teachers and. pupil-teacher ratios. But in case of such dismissal,
the teachers. so dismissed shall be placed upon a preferred list in
the order of their length of service with that board, and no teacher
shall be employed: by the: board until each qualified teacher upon the
preferred list, in order, shall have been offered the opportunity-
for reemployment: Provided, that he has not accepted a teaching
position elsewhere. Such reemployment shall be upon a teacher's
preexisting continuing contract and shall have the same effect as
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though the contract had been suspended during the time the teacher.
was not employed. 269

In Bates v. Board of Education, a teacher attempted to compel

‘the board of education to permit him to carry out his continuing
contract after being dismissed for lack of need. In holding for the
board, the court said:

. . « where the need for the services of a teacher has ended;
and the absence of gross. abuse of discretion, lack of good faith, or
arbitrary or fraudulent conduct on the part of the board, mandamus:
does not lie to control its action in the premises.

Most courts have held that when a reduction in staff occurs and

a. position: is. abolished, nontenured personnel must be terminated prior
to tenured employees. Whether nontenured and tenured personnel must be:
~ laid off on: the basis of seniority is a matter of statute or contract.

. o | o271 '
since seniority rights do not exist at common law.

Although untested in court, it appears that §18A—2—2:cited above

would provide, by implication, for the dismissal of teachers for lack of
: S e 272 . -

need: on: a: seniority basis. 7 Teachers dismissed for lack of need are

placed on a preferred list for reemployment and no other teacher may be

hired in similar capacity until such time that all certified teachers,

in.order of service, have been offered reemployment. 73

In suspension and' dismissal of school personnel for cause in

West Vir inia,ﬁwritten.noticééhL . . shall be served upon: the employee-
g _ | ,

w274
within five days of the presentation of the charges to the board."
Said.notice-éhall enumerate the charges in sufficient detail, shall.

provide the employee with the opportunity'for*anhearing, and: shall

identify other-procedural duevprocéss~rights; At least ten days must
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 be allowed between the date the notice is served and the date of the’

scheduled hearing. In Green v. Board of Educatioﬁ, the court held that

a‘suspension or‘andismissalwéan.only be effected by the procedure
prescribed in §18Ae2;8, requiring;aqminimum:of ten days notiée,zzs

When a local school board iscnot.unanimbusvin its. decision to:
suspend. or dismiss: an employee, that person has the right of direct
appeal to the State Superintendent.of Schools-276.'Such,administrative
appeal“does;not,‘ﬁowever, rule out the possibility of judicial appeal
either in thé'circuit:courtvor, if é,constitutionélly protected right
has allegedly been abridge&, in. federal district court..

Generally speaking, courts will afford judicial deference: so
long: as the board does not act ﬁnreasonably, arbitrarily, capriciously,
or‘unlawfulLy;277 The»First:Circuit recently held that,anﬂémployee:may
-succeésfully argue that his: dismissal was arbitrary and capricious if
he: can. prove:

- . . that'each of the stated reasons [uhderlyingthissdismissal}
is: trivial or is unrelated to the educational process or to working
relationships within:the-edgcatiggal.institution, or is wholly
unsupported by a basis. in fact.

While some- authorities: recommend that anlemployee»continues.to
be paid while suspended from»duty*andzawaiting,dismisSal,prpceedings~thev
Attorney General in. West Virginia has: ruled that an employee is not
entitled:tonany-salary~dﬁringpthe:period‘oflsuspension‘if:the;dismissal

chargessare\upheld-279‘
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RESIGNATION

Since public scﬁool'personnel in West Virginia are employed under
contraét, the employee, as well as the employer, has an obligation to
fulfill the terms. and: conditioms. thereof. While-afcontract can‘be
altered, amended, or canceled by mutual consent at any time, boards of
education may refuse to accept the resignation of a teacher or other
employee for the next school year if tendered after the~first day of
April. Resignations should be tendered in writing to the secretary of-
the board of education  and become effective only when approved by the
boardwzso

If a teacher does not fulfill the Obligation3~of”his contract,.
hefmay'be-disqualified.frbmnteaching:in,any"othef'public,school in West:
Virginiavand:the;StaterDepartmeﬁt of Educatiom may hold.hissteachingﬁi
certificatgrfor a one year period. Exceptions to this coﬁtractual
obligation. are personal iIlnessaand other just cause, including

. 28
marriage.
EMPLOYMENT TERM:

The,minimum:employment.term-for’school.personnel,is'defined.by
statuteiinuWest Virginiaaand:moSt-other'states; A1l public school .
employeeszin'West'Virginiauére:employed:for a minimum;of»ten‘mOnths,ma»
month.being;defined as. twenty employment days. At least one hundred
eighty but: no more»thanione:hundred‘eighty-fiVe-days.of'the two hundred

day term must be established as the instructional term for teachers and:



~activities.
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students. ‘The bbard,Qhowever, may choose*to.éxtend tﬁe instrﬁ;tionél
term; in which case the employment term must be extended an equal
number ofdaysm282

Non-instructional days: in the:school.c#lendar may be used for
curricular: development, preparation for"the}opening’and'cldéing.of-the1
instructional.term,,in-éervicefan&.professional,training of teachers,.
parent-teacher conferences, professional meetings, and other related
283 |

A county board of education may contract with any or all
personnel- for a- longer employment term. Geﬁerallyy an employee is
entitled to his: same daily rate of pay during the extended term, if he
iS»doing'comparable,work.284f

Schools and county board of education offices: in West Virginia.
arefcloséd»on;the~following;holidays:: IndependencgzDay,;Labdr'Day, .
Veteran's Day,. Thanksgiving~Day,_Christmas.Day, New Year's Day,.
and Memorial Day. Wﬁen'thévholiday*félls.within the employment term
it is;cénsideredito bé,a:paid,holidaytfor all~schoolmemployees; If
it falls on Saturday, schools will bewcloséd,theepreceedingiFriday,

and: if ontSunday;vthevschools<will.beaclosedion;therfollowingthnday$285f

COMPENSATION.

Minimum%salaries:for'pfofessional, auxiliary,. and service
personnel. are: established by state statute in West Virginia. - County

boards: of éducation:may~establish:sélary schedules in excess:
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of the state minimum; however, such schedules must be uniform for
personnel with.like classification, experience, or'job‘titles.286

The minimum salary schedule for public school teachers
established by the.West Virginia,Legislature isvbased:upon the number of
yearSfof'teachiﬁg"experience and,thefteacher's:level of collegiate
training'..287

Years of experience is defined as the number of school terms in
which the teacher has worked at leaét'one hundred thirty-three days in
the teaching profession or in a»related:eduéational position. outside. the
public schools. If a teacher under comtract is inducted'int§ the armed
services, time spent therein is- also counted. Salary increments for
experience ére»given fbr‘up.to.thirteen.years with a Bachelor's degree,

sixteen years. with a Master's degree, and nineteen years for the Master's

. ' oo . 288
plus: thirty hours: or the Doctorate classifications.

Present training classification levels are: Bachelor's degree,
Bachelor's plus fifteen hours, Master's degree, Master's plus fifteen
hours, Master's plus thirty hours,.anduthe Doctorate. Some few non=-
degreed. teachers, hired by county boards of education when there was a
shortage of teachers, are allowed. to continue teaching at lower pay

R _ it 2897
on: second, third, or fourth:class certificates.

County: boards. of education may fix higher salaries. for teachers.
placed in special instructional assignments or in one-room schools. .
Teachers who perform duties other than*regular“instructional‘duties-may'

also receive supplemental compensation, as can those teachers. performing

duties beyond the scope of the regular school day. However, all persons-
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within the county who perform like assigmments and duties must receive
290 |

uniformicompensation;
Under policy of the'WestiVirginiagBoard.of Eduéation‘teachers
. may not be‘required'to work=mofe~than.eight hours per day ér'forty hours
per week. Boards. of education may, however, pay extré:fbr additional
services.zgl | |
Nominal supplemental.  salary schedules as established by the
Legislaturezgz'ana by thé Weét‘Virginié Board of Education293provide
monthly increméhts for school principals. The criteria utilized in thesé
"schedules are the number of teachers;supervised, degree ‘held, and
whether ‘the principal.holdéfasvalid principal's certificate. Additional
increments: may be' established by the county board 6f'edu¢ation‘so;lOng

aS~they’arefapplied.unifbrmly. In Payne v. Board of Education, The West

Virginia Supreme Court of Appeals held that it was the local board's
discretionary right to set supplemental salary schedules for principals
having extra duties and responsibilities. The Court said that such
salary schedules could be based on number of teachers supervised,
. ' - . . . 294

experience, hours of work, or other objective criteria.

Salaries for assistant principals, supervisbrs, directors,
coordinators, assistant superintendents, and other administrative
personnel are established by the local board of education.. When there
is more than one person performing like assignments. and duties,.

. » . ' . . _ 295

uniformity in salary schedules. is mandated. :

A minimum monthly salary schedule with accompanying class

titles and pay grades. for auxiliary and service personnel was enacted
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% Such personnel are now

by the West Virginia Legislature in _19»75'...2
1employed under contfact with a designated class title reflecting a
specified pay grade. There are eight different4pay‘grades, each having_
experience increments: for up to.thirteen years of service with a board
of education in any capacity. As. with teachers, a year of service is a -
minimum of one hundred.thi;ty—three days. Active duty in the Armed
Services is. also counted if the person was employéd at.indgction.297

In a 1974 opinion, thé Attbrnéy General held that aﬁxiliary and
service personnel do not Have to work eight hours or more to be entitled.
to the fﬁll time daily pay scale~298 His opinion was in response to a
legislative enactment which provided. that auxiliary and service personnel
emploved for more thanifhéee and. one-~half hours per day shall be at the
full.time'rate and if under three and one-half hours,at the half time
rate, 2%

Coun&y boards of education must determine the number of pay
periods each year for the various classes of employéest Boards: may
choose to allow employees who work less than twelve ﬁonths to be paid
their annual salary over a. period of twelve months, extending into July

and August of the next fiscal year.300

SUMMARY

Legal provisions affecting the employment of teachers, adminis-—
trators, auxiliary, and service personnel in West Virginia are primarily
established by the federal and state constitutions, statutes, and case

law. Of additional importance are policies of the West Virginia Board
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of Education, opinions of the Attorney General, and interpretations of
bthe State Superintendent of Schools.

Public school personnel in West Virginia are quasi-state
employees and accrue many state séonsored benefits and privileges,
however, they are employed, supervised, and paid through county boards
of education.

The' person having the foremost responsibility and authority in
the'employment process of public school personnel in West Virginia is the
county superintendent of schools. Subject to board approval, the
superintendent is responsible for employment, placement, transfer,
demotion, promotion, and suspension of school personnel. Only in the
employment of auxiliary and service personnel and in suspension,
dismissal; and n&nrenewal cases can the board act independently of the .
superintendent.

At no time:duriﬁg;pre-employﬁént or employment can the superin-
téndent,vboardg or any supervisory person: discriminate against any
- person on the basis of race, color, national origin, sex, handicap,. or
age.

Professional educators in West Virginia are required to hold a
valid teaching certificate which licenses the holder to teach specified
‘subjects~at identified grade levels.. Upon completion of an approved
graduate program of study and after gaining required experience as a
teacher, a person may also qualify for an administrative certificate
‘which allows him to serve as a principal, supervisor, or county

superintendent.
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Auxiliary and service personnel do not, of course, hold
certificates or licenses; however, each person employed in such capacity
must be classified by the superintendent and the.board with a state
approved joh title,

Under both the United States. Constitution and the Constitution
of West Virginia, public school employees are accorded due process rights
and must be treated fairly in all matters relating.fo employment. If an
employee can show that he has a liberty or property interest, he then
accrues substantive due process rights which éannot be removed hy statute,.
state board policy, county board policy, or administrative regulations.
Additionally, he would be entitled to procedural due process which
provides for proper notice, opportunity to be heard, judgment by an
impartial tribunal, and.the»op;ortunity of appeal.. Under West Virginia
statute, he would also bé,affofdedlspecific rights in cases of non- |
renewal, reassignment, suspension, and dismissal.

Upon employment, all school personnel.in'west Virginia are
required to .execute a written contract with their board of education.
For profeésional personnel, probationary contracté-may be issued for up
to three yearsy howevér; auxiliary and service probationary contracts
must be issued on an annual basis. If after three years: of successful,
continuous service, an employee is offered a: new contract of emplo&ment,
that contract shall be a continuing contract and the .employee would then
have "tenure."

School personnel may be transferred to new positions only if the

superintendent and the board follow precise statutory procedural due
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process requirements. Initial nbtification by the superintendent must

be made‘prior to ;he first Monday in April with the employeé having the
fight to learn the reasons: for the contempiated transfer and to be heard
before the board. State law does provide for exceptions to this. procedure
if emergencyaér regulatory conditions exist.

Any s%hool employee who is no. longer needed in hiS‘position»may
be<dismiséed.for'lack of need. Employees so dismissed would, however;
bé;placed on a preferred list for reemployment. Employees may also be
suSpended,or'dismisseaﬁat any time for immorality, incompetency,
cruelty, inéuﬁ%rdinatiqny intemperance;.orwillfulneglect of duty.

The-ﬁinimum employment term for school personnel in‘West Virginia
is. two hundred days which is defined as tenvmonths‘of twentyvdays each.
Boards: of education may, howevgr, contract with an employeé‘for a longef
term..

Stéte‘minimum salary schedules have been established in West
VirginiastrfEeachers, auxiliary, and service personnel. County boards.
of education may,. howe#er, choose to compensate employees at é,rate
higher-than the state established schedule, provided that all such
scheduleS»aref%niformﬂfor'persodnel with‘like classification, experience,

assignment, and duties.
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Chapter 3
TORT LIABILITY OF SCHOOL PERSONNEL.

Every person in our society has a- duty to conduct his daily
activities in such a manner so as not to subject others. to unreasonable
risk of harm. Public school employees owe this same duty to the students
they serve.

The word tort is of French origin derived from the Latin, "torquere,’
meaning. to twist or bend. An act of tort is a wrongful act resulting from
the omission or: commission of an act by one, without right, which causes

1
dirgct or indirect injury to another person, his property, dr‘reputation.
A tort is !". . . a civil wrong, other than breach of contract, for which
. 2
the courts will provide a remedy in the form of an action for damages.'

A civil action may be brought against one who commits a tortious.
act against another. This action is initated and maintained by the in-
jured. party for the purpose of obtaining compensation: for an injury he
has suffered.

Legal remedies for tortious action may be classified into two
areas: (1) "Traditional torts'" serve to protect the right of a person
against injury to his: body, reputation, character, conduct, habits, and
property. Types. of "traditiomal torts" include strict liability,

3
intentional interference, and negligence;. (2) "Comstitutional torts"

arise when a person's rights guaranteed by the United States Constitution

have been abridged by state or local governmental authorities.

112
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STRICT LIABILITY

While most tort cases are based on the supposition that someone
was injured by the intentional acts or negligence of another party, strict
liability cases hold a person liable' for injuries of another without
requiring proof of either intent or negligence. In many instances, the
courts have allowed damage awards based on strict liability even- though

4
the defendant was not at fault for the plaintiff's injury.

The premise of strict liability is that the defendant is engaged
in an activity necessarily so dangerous that injury to another person is
to be expected. Under strict liability the acts of the defendant are
not so important as the injury and suffering of the injured person. The
doctrine has its origin in the‘social justice reasening that "he who breaks
must pay," regardless of whether the damage is knowingly or negligently

5

caused. Prosser points out that in some strict liability cases: the
defendant may be held liable although he is not charged with any moral
wrongdoing and has: not even departed in any way'from a reasonable standard
of intent or care. Where‘there is blame on neither side, there is a
tendency to ask who:can best bear the loss by cfeating’liability where

’ 6
there has been no fault.

Unlessﬂstaﬁute requires it,. strict liability will never be found
unless the defendant is aware of the abnormally dangerous. condition or

activity and has voluntarily engaged in or permitted it. Once this is

established, the defendant is liable although he has taken every possible
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precaution to prevent the harm and is not at fault in any moral or social
7
sense.
While strict liability cases reported by'appellate courts involving
activities  in the public. schools are very, very scarce, the possibility
8 .
of such actions, nevertheless, exists. School employees, however,
would not likely be involved without some negligence on their part being

alleged. In West Virginia, there are no strict liability cases on record

involving school personnel or boards of education.
INTENTIONAL INTERFERENCE

An individual may be liable in tort for an intentional act which
results in injury to another. While intent is an essential element, it
is’ not necessary for the wrongdoer to. be hostile or desire to harm the' .
injured party. An intentional.tort' may result from an intended act
whether accompanied by enmity, antagonism, maliciousness, or by no more

9
than a good: natured practical joke.

While: there are‘& few school casgs alleging mental distress: or
improper detention, almost all of the intentional interference éases

involving school personnel are based on assault and battery or defamation.

Assault and Battery

COntrary'to'popular'belief, assault does: not require physical
contact. Rather, it is a tort committed against the "mind" of another
by use of wordsvor“actiohs Qf'both. For‘assault to exist there must be
an ''overt act or an attempt, or the'unequivocal appearance of an attempt

o 10
. ) ‘ ..
to do some immediate physical injury to the person of another.”
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Battery constitutes a separate tort, having as its major'element the:
touch, described as uhpermitted, unprivileged contact with another in a

11 ,
rude or angry manner.. In school related cases these two torts most
often go together, usually as a result of a teacher's attempt to disci—
pline a‘studeﬁt through use of corporal punishment.

Assault and battery cases against school personnel may be filed
as civil and/or criminal actions. Civil cases alleging assault and/or
battery are tort agtions‘which require the pléintiff to prove by a pre—
ponderance of the evidence that_the defendant's acts were improper and

12.
that the plaintiff'Was.injured'as a result. - Criminal a@tions alleging
assault and battery méy be filed by the complainant. or the county
prosecutor. as simple assault and/or battery, puniéﬁable as a misdeméanor;
13

or as malicious assault, punishable as a felony. . In criminal cases
the defendant is presumed to be innocent and it is the duty of the state
to prove beyond all reasonable doubt that the defendant is guilty of

L 14
unreasonable punishment amounting. to assault and/or battery. '

The  courts maintain that the public school teacher stands in

loco parentis and thus. has the right to chastise a student, subject to

state law and local board policy. In addition, West Virginia teachers.
have certain statutory authority:

The teacher shall stand in the place of the parent or guardian
in exercising authority over the school, and shall have control of
all pupils enrolled in the school from the time they reach the school-
until they have returned to their respective homes . . . . 15

Under West Virginia law, the term teacher as used above includes

. . . principals, regular teachers, substitute teachers, student
teachers, teacher aides, and other school persomnel assigned respon-—
sibility for directing or supervising instructional programs or board
approved activities.
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The West Virginia Supreme Court of Appeals has further defined

the in loco parentis doctrine as it relates to corporal punishment cases:

A parent, or one standing in loco parentis, has the authority
to administer chastisement or correction to his child. The moral
sense of children is not sufficiently developed in all cases to
admit of a successful appeal to the child to_desist from wrong-
doing without the aid of physical coercion.

Regulations: promulgated by the West Virginia Board ofi Education
in 1975 outline specific rights'and responsibilities of teachers. and
principals in administering corporal punishment.

The use of excessive physical force by school officials on students
is. illegal.  Moderate corporal punishment used to promote: discipline
is permitted by law. However, such punishment must not be wanton or
malicious and must not be in excess of the offense.

Corporal punishment must be administered by the principal or
assistant. principal,. or: by the teacher with the permission of the
principal. In all cases,,corﬁoral punishment must be administered
in the presence of arwitness,8

The basic prerequisities for legal corporal punishment: is that-
the punishment be reasonable and moderate. Reasonableness is determined.
by the size, age, sex, condition, or disposition of the student under
the: circumstances. Moderation reflects: the type of instrument used, the

19
part of the body struck, and the force used. Generally, if the' punish-
ment becomes immoderate or is for the purpose of revenge or is maliciously
done,. the right of the teacher to corporally punish ends and the student's
20

right of self-defense begins.

In the landmark case of Ingraham v. Wright, two pupils who had

been paddled severely, brought suit alleging that school officials had
violated the Eighth Amendment prohibition against 'cruel and unusual
punishment'" and that they had been denied substantive and procedural

due process guarantees of the Fourteenth Amendment. The United States
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'Supreme'Court held ﬁhat the: Eighth Amendment was. inapplicable to disci-
plinary corporal punishment, as the Amendment was designed to protect those
convicted of a crime. . The court also held that notice and hearing were
not required by the Fourteenth Amendment prior to imposing corporal
puniéhment:

In view of the low incidence of abuse, the openness of our

schools, and the common law safeguards that already exist, the
risk of error that may result in the violation of a school child's
substantive rights . can only be regarded as minimal. 2!

Two years earlier, the Supreme Court had summarily affirmed the
decision of a three-judge: district court rejecting arguments that to
allow corporal punishment against parental wishes was an invasion of

22
family privacy.

In civil actions seeking damages in corporal punishment cases. in
‘West Virginia‘there is a presumption that the teacher acted properly
under the circumstances and that the punishment was. justified. It is
the duty of the plaintiff to prove by the preponderance of the evidence
that the teacher's acts were improper and that the student was injured
as a result.

A school employee  has the same right as any citizen to protect
his person: from attack. When subjected.to physical attack by a student,
the teacher‘is-jusﬁified'inﬂresponding;with'such\fotce-as-isnreasonably
necessary to end the threat. Teachers»alsé have the right as well as

the responsibility to use reasonable physical force to protect students

from physical attack..
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Defamation
Since school personnel work in an environment which often fosters
rumors, accusations, and gossip, one legal area of potential harm is
defamation, defined as,
. . o that which tends to injure 'reputation' in the popular
sense; to diminish the esteem, respect, good will or confidence
in which the plaintiff is held, or to excite adggrse, derogatory
or unpleasant feelings or opinions against him.
The twin torts. of libel and slander constitute defamation.
Publication by writing, printing, or pictures constitutes libel; if by
24
word of mouth or by gesture, it is slander.
To constitute the tort of libel or slander it must be shown that
a false statement bringing hatred, disgrace, ridicule, or contempt on

25
another person was published or communicated to a third personmn.

.
-

The courts: have recognized thaé there are four kinds of slander
Hfor’which'no proof of any actual harm to reputation or any other damage .
bis-required for the recovery of either nominal or substantial damages:
1. Statements which impute the commission of crimes involving
"moral turpitude.”
2. Statements,imputing'certaid loathsome diseases. such as
veneral disease or leprosy,
3. Imputation of a person's reputation for skill in his business,
ffice, trade, profession or occupation, tending to cause his: position
to be-prejudically affected, and
4, Words imputing unchasity in a woman.
Slanderous: words which cannot be fitted into these catagories are action-

26
able only upon proof of actual damages.
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On the other hand, defamatory imputation conveyed in libelous
form is actionable without the necessity of pleading or proving that
the plaintiff had in fact suffered any damage as a result. The: existence
of damages is conclusively assumed from the publication of the libel

27 '
itself.

In an early West Virginia case, the Supreme Court of Appeals: held

that to constitute libel,

[I]t is sufficient if the language tends=to.injure:thefreputation
of the party, to throw contumely, or to reflect shame or disgrace
upon him, or to hold him up as: an object of scorn, ridicule, or
contempt, and‘thsgwords will be understood in their plain and

ordinary import.

That same court has also held that in all actioms of tort,

". . . where the wrong is maliciously, wantonly, and willfully committed,

the jury has the discretion to assess punitive, exemplary, or vindictive
. 29
‘damages, these terms being synonymous."

Two: primary. defenses, truth and privilege, are used by defendants
in defamation cases. Generally, both are complete defenses, avoiding
all liability when established. Article three,. séction-eight of the
West Virginia Constitution provides for truth as a complete defense in
West Virginia.

In"proseCutions.and‘civil.suitS3for‘libel.the truth may be:
given in evidencej and if it shall appear to the jury that the
matter charged as. libelous. is true and was published with good
motivies, and for justifiable ends, the verdict shall be for
the defendant.””

An early Michigan court defined privilege,asvfollbws:'

Where~a.part7‘makes a communication and such communication is
prompted by a duty owed either to the public or to a third party,

or the communication is one in which a party has an interest, and
it is made to another having a corresponding interest, the :



120

communication is privileged if made in good faith and without
actual malice.S’

The ﬁrﬁtection afforded privileged communications is divided
into two levels: absolute privilégetand conditionai»or qualified
privilege.

Comments by judges while om the bench,. by lawmakersfduring iegis--
- lative sessions, and by certain. executive officers of federal and state
governments when carrying out the  duties of their office are absolutely.
pr.ivileged..?2 The-WesttVirginiavSupreme Court of Appeals has reflected
this in holding that ". . . with few exceptions, absolutely privileged
communications are limited to legislative, judicial, and quasi-judicial
proceedings and other acts: of the,state."33

An early West Virginia court held that to establish a defense
Qf'qualified'or-conditional.privilege'three things must be shown:

1. The occasipn:uponvwhich the words are used must be privileged;.

2. The words used must not transcend the scope of'the:privilegef
of the occasion; aﬁd
: » 34

3. The words must be used in good faith, without actual malice.

Special care must also be taken to limit the publication to the-
parties to whom a duty is owed, or to the'par;iesswhOxmay be concerned
in the protection of ajlégitimatezinterest.;s‘

The: courts have held that conditional or qualified.privilege
exists for‘publicatioﬁs”by.échool personnel to parents, administrators,
mémbers of the school board,. other‘teachers,‘and.invsome instances,

36

even to a newspaper.. However, such publications must be made in good

faith, be based on reasonable ground, made during a proper occasion, with
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37
a proper motive, and in a proper manner.

Qualified privilege requires that the person coanveying the
information do so for reasons which protect the interests of the public,
third parties, or one's self. A qualified privilege may also be appli-
cable even when misinformation is given. However, the conveyor must have
honestly believed the: information to be reliable and given to advance a

38
legitimate interest.:

School personnel must not transmit information to persons other
than those who are qualified to help the student with the problem. To
communicate student information to another pupil, to non-school personnel,
and to school employees who do not have the responsibility for educating
or counseling: that student will place the person outside the limits: of
qualified privilege. The.privilege will also be lost if the teacher or
administrator is motivated by personal reasons or if the subject matter

39
goes beyond educational relevancy.

The transmittal of student records comes under the qualified
privilege of the teacher so long as the record is forwarded to parents,
teachers, counselors, principals, supervisors, or others who have a
legitimate reason to learn more about the student in an. effort to help

40
him fulfill his. educational needs.

In defamation cases, lesser defenses such as retraction, bad
reputation of the plaintiff and proper motive of the defendant merely

serve to reduce the damages to be recovered and are of little importance

in school related cases.
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NEGLIGENCE

0f all school related cases, negligence is the most frequently
alleged basis for a tort action. It differs from intentiomal torts
in that the»injury causing action is not deliberate and was not expected
or anticipated. However, a reasonable person in the position.of the actor

: 41
could have foreseen the harm resulting from the negligent act.

Negligent conduct is defined as that ". . . which falls below
the standard established by law for the protection of others against
42
unreasonably great risk or harm."

Negligence is: the omission to do something which a reasonable man,
guided upon those considerations which ordinarily regulate the con-
duct of human affairs, would do, or doing something which a prudent
and reasonable man would not do.

It is- important to note that just because one is injured it

does not automatically follow that someone is liable for damages. An
accident which is unavoidable and could not have been prevented by reason-
able care does not constitute negligence. Numerous incidents. of such
pure accidents occur each: year on the playgrounds of every school. In
44
such cases, the actor is not liable.
In determining whether an act was negligent the courts apply

the- standards. of what a reasonable man: would have done under the same

circumstances: and whether the harmful consequences: were foreseeable.

The '"Reasonable Man" Standard

While the whole theory of negligence presupposes some uniform

standard of behavior, the infinite variety of situations which may arise
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makes it impossible to fix definite rules in advance for all conceivable
human contact. To deal with this: difficult problem the courts have cre-

ated a fictitious person, the "reasonable man." The '"reasonable man® is

a model of all»proper’qualities.with only those human shortcomings and
: 4
weaknesses. which: the community will tolerate on the occasion. ’ Different
courtsfhave‘described.thiS~model as. a. prudent man, a man of average pru-
46
dence, or a man of ordinary sense, using ordinary care and skill. °
Alﬁhough.a community ideal, the "reasonable man' varies in'eve:y
court case. According to Herbert, he’had the following characteristics:
(1) the physical attributes of the defendant himself; (2) normal intelli-
gence; (3) normal perception and memory with the minimum level of infofma—
tion and experience coﬁmon‘to the community; and (4) such superior knowl-
, ' , 47
edge and skill as the actor has or holds® himself out as having.
Justice Holmes clarified the concept when he wrote,
The law takes. no account of the infinite varieties of temperment,.
intellect, and education which makes the internal character of a

given act so different in different men. It does not attempt to see
men- as God sees them, for more than one sufficient reason.

StandardvoffForeseeabiii;y

To be held liable for negligence, a person must have been able
to. foresee the danger créated by his act. When a reasonable, prudent
person could have f0res¢en~thevharmfulvconsequences\of his act, the
actor,. in disregardingvthe:foreseeablevcénsequences,yiS»liable'for negli--
“gEnt.conduct,49

In a recent West Virginia.casé, the court held that the con-

cept of foreseeability does not require that the particular injuries
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suffered be anticipated, only that it be anticipated that an injury might
, ’ 50
result from the negligent act. Specifically in regard to teachers, a
Maryland court said:
If a rule can be developed from the teacher liability cases, it
is this: a teacher's absence from the classroom, or failure to prop-
erly supervise student's activities, is not likely to give rise to »
a cause of action for injury to a student unless under‘all.the'cifcump;
stances the possibility of an injury was reasonably foreseeable.’
Gatti and Gatti say that injury is generally foreseeable in the
following school situations: (1) where large crowds. of students are
gathered without supervision,. (2) in specialized activities such as
vocational education, physical education, or science education,or (3) in
cases where the teacher is absent from the room for an unreasonable amount

52
of time.

Elements of-Cause of Action

According to Prosser, four elements are necessary to base a
court claim upon the charge of negligencer
1. A duty or obligation, recognized by the law, requiring: the
actor to conform to. a certain standard of conduct for the protection
of others against unreasonable risks.
2. A failure on his part to conform to the standard required.
3.. A reasonably close casual connection between the conduct
and the  resulting injury.
53
4. Actual loss or damage resulting to the interests:. of another.
Tersely, these elements become: duty, standard of care, proximate cause,.
and injury. In essence, a school employee is negligent if he fails to
carry out a duty owed a student, and that specific omission or unreasonable
act is established as the proximate cause of an injury suffered by that

54.
student.



Individual citizens rely upon the reasonable acts of others for
their own protection. The normal foutine‘of everyday living creates
sifuationS‘in which individuals have a duty to abide by»a,standardMof
reasonable conduct in the face of apparent risks.55

As determined primarily through litigation, school personnel
duties have been summarized into three categories: (1) proper instructionm,
(2) proper supervision, and (3)’propér‘maintenance of equipment and

56
supplies used by students.

Duty of proper instruction. Two types of instruction have been cited

in litigation and subsequently interpreted by the courts: (1) educational
development resulting tn student mastery of certain processes. and basic
skills, and (2) complete instruction on how to'perform potentially

. _ - 57
dangerous. activities,

The most vital of all duties of the teacher is clearly the duty

to educate. In fact, the United States Supreme Court in Goss. v. Lopez

stated that knowledge and.ﬁkills:to be gained by the education guaranteed
by the state is a property right prgtected by the Fourteenth Amendment
of the United States C'onstitution.\5

Only- in thé recent past have suits been brought against public
school systems. and teachers claiming that they ha§e=breached their
~duty to educate with damaging results to the students.. Such suits are
commonly'called.educational malpractice suits: and. attempt to show that
a student's failure to learn is the failure of the schooi system and.iﬁs:

59
teachers.
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The most widely publicized educational malpractice case is Peter
60 ‘

W. v. San Francisco, In this case a young man who had graduated from

high school with a regular diploma brought charges that the school district
had been negligent in teaching, promoting, and graduating him when he, in
fact was not qualified, and that his performance and progress had been

61
nmisrepresented to his. mother. The plaintiff was unsuccessful because
he had no cause of action under existing California tort law. In noting
that the cause of the plaintiff's failure to learn could not be established
with the school system, the Court made the following statement about educa—
tional attainment:

Unlike: the activity of the highway or the market place, classroom
methodology affords no readily acceptable standards of care, or cause,
or injury. . . . Substantial professional authority attests. that the
achievement of literacy in schools, or its. failure, are influenced by
a host of factots which affect the pupil subjectively from outside the
formal teaching process, and- beyond the control of its: ministries.

Two years later, in 1978, a New York Court denied relief in a five
million doilar suit filed on behalf of a student who was graduated from
high- school even though he received failing grades in several subjects and
lacked basic reading and writing skills. It was the Court's opinion that
educational policy is made by education authorities and not by judges,
that the plaintiff's report cards gave ample notice he was failing two or
more subjects, and that a student's failure to learn does not automatically
signify a failure to teach, especially when the plaintiff's classmates,

63
exposed to the same: instructiomw, were not showing a failure to learm.

It is: anticipated. that the student competency testing program

being mandated in most states will produce a greater number of educational
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malpractice Suits, particularly if such tests'prodﬁce a sizeable number
54. ‘ ’
of student failures.

Teachers have been found to be negligent for failing to give
complete instructions to students on how to perform a specific task or
activity. The courts have continuously maintained that students should
not be permitted: to attempt ’a;school activity without first receiving

. : 6
proper instructibn,ﬁespecially whén the'éctivity‘is‘potentiélly'dangerous, ?

Guidance: given by the teacher should include an explanation of
the basic procedure involved, some suggestions on:conduct,while.perform-r
ing the activity, and the identification and clarification of any risks

‘ 66
that might be involved. In fact, the courts have made it clear that

any instruction which does not include information as. to the. degree of

the danger and the gravity of the injury which could result from not
67

following directions. is legally inadequate.

In holding a chemistry teacher liable for a laboratory explosion

which seriously injured a student, it was said that the teacher,

« o« o was guilty of negligence in failing to- exercise  reasonable
care in providing and labeling dangerous materials to be used in
chemical experiments, and in failing to properly instruct and super- 68
vise the selection, compounding, and handling of dangerous ingredients.

Similarly, a physical education teacher was held liable when a

student was. fatally injured in a boxing match held: in class:

[Plupils: shall be warned before being permitted. to engage in a
dangerous and hazardous exercise._ _The young men should have: been
taught the principles: of defense.””

On: the other hand, a recent Maryland court held that a student

had contributed to his own negligence by engaging in "horseplay" on a

trampoline, after the teacher had given proper instructions, appropriate
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. : 70
warm-up exercises, and a demonstration of the activity.

Vacca reports that the courts have suggested that teachers, in
giving instructions: to. pupils, should consider the. degree of difficulty
involved in the activity, the: age,. the level:of:maturity, and the past

71
experiences: of the students.

Duty of proper supervision. Parents have entrusted their children to

the: public schools for instructional purposes as the,compulsory-attendance"
laws- direct. The law- anticipates. that the children’s»bést,intereSts,will
be protected by those in charge@.'However, the vast majority of tort
claims' against public school persohnél aie foundeé on-charges<of'inadeQuate
72

supervision..

) There: is. no unifOrmfsﬁandard_providéd'iducase-law to measure
adequate,‘necessary,,or'p:opef superviéion-‘ "What constitutes  due' care:
‘and' adequate supervision depends.largely upon the circumstances surround-

73

" stated an Indiana court in 1974. Thus. the

ing the incident. . . .
public school emplbyee"s duty to protect his charges is proportional to
- the risk or hazard oﬁ-atpafticular’aCtivity, He also has a responsibility
to act affirmatively to assist an injured student, to protect other
students,. and to trf‘tO‘rescue a student from peril. In the latter case,
he ié;only required to provide such'assistancezasuasman with his training
: 74 ‘
and;experiencefin'simiiar"circumstances-could.reasonably‘provide.
While. the courfs,do not require comstant scrutiny, the teacher
must be able to show. that he was performing his duties reasonably and
it was not his act or omission which was the legal cause of the harm.

Generally, the: courts: have- held that ;he<teacheriinnot liable for an
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injury that results while the teacher is absent from the classroom for
-justifiable reasons. However, Knowles states that there are two qualifi-
cations: (1) the length of time the teacher is absent, and (2) the known
7

tendencies: of the individual students in the class. °

The  greatest incidence: of injuries and consequently the highest
number of teacher liability cases are found in those educational programs
which involve physical activity or equipment, which, if improperly used,
could inflict harm on the student. Shapiro calls these high risk areas

6 .
"danger spots' in thefschool‘program.j Alexander and Alexander classify
them into five areas: (1) school'grounds,.(Z) athletic évents, (3)-phjsical
; 17 '
education, (4)-shop§rand laboratories, and (5) field t'rips..7 Hazard
calls for special emphasis. in the supervision of students. at. lunch, before
and after school, between classes, and 6f certain groups that no pru&ent
teacher would leave alone, even for a brief time.78 Concern: is also
warranted when students-are sent on errands, requested. to do housekeeping
or maintenance work, participate in school patrois, and when released to
79

go home during the school day.-

While there are no West Virginia cases of record in these areas

there is a case alleging negligence of school transportation personnel.

In Reirn v. MclLaughlin, a ten year old student who had attempted to hitch

a ride by grabbing a. handle on the: exterior of a'school bus. fell under

the  moving wheel, sustaining. serious. injury. The: bus: was. owned and oper—
'ated-by the defendant on a contract basis for the lccal board of education.
_ThevCOUrt fdund for the defendant because he had no prior knowledge of

such activities and because he could not see,thevplaintiff from the driver's.

80
seat.
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Duty to properly maintain-eqﬁipment and sﬁpplies; The-third'duty of

school personnel concerns'the upkeep and safety of"supplies;and equipment
used;by students.. Seyeral suits have been filed against schqol personnel
for allowing students to. use faulty machinery, playground eqﬁipment in
need. of repair, dangerousfaﬁditorium.platforms, faulty"écience equipmeﬁt,
improperly constructed glass: doors, and'numerousother.items.81

As. an example, a Virginia court recently held that a shop teacher
was negligent in'allowing,a.Student‘to use a defective power saw. In

™. . . was negligent in the perform—

the words of the court, the teacher
-ance of duties, in that he permitted the plaintiff to use the tool which
the*defendant knew,,or'should!have known, was. defective and improperly
equipped."82

- While: school perspnnel cannot ensure the safety of;agothér'from;
defective equipment, they are expected to takevreasonable»érecautionss
in-inspectingftheléchéol premises, noting any dangérous-coﬁditionssandu
Eaking;necessaty and.épprOQriatefstepszﬁo correct them@83‘ Where a child
wasvinjured on-a.piece/of‘rusfed tin protruding.from>alsliding board,
the principal of the school was held 1iab1e=because»a teacher had earlier
reported the condition of the slide to him and no action had been taken

. 84
to prevent the: injury.

‘Standard'of care. ' Once: a: duty is: found in negligence: cases, the duty,

in. theory at least, always- requires the: standard of care that a reason—
‘ : 85
able man would exercise under the same or' similar circumstances. - The West
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Virginia Supreme Court of Appeals has said, ''Due care is a relative term

~ and depends' on time, place, etc. and should be in proportion to the danger
36
apparent and within reasonable anticipation.”

The standard of care required to avoid liability is not. uniform
among all persons. Children and aged persons have generally been given
sustantially more leeway: in their activities: than the usual adult. On
thelother hahd, courts have held that a teacher's standard  of care to-
ward his pﬁpils-is‘greater»than the ordinary staﬁdard.v In the words. of
a Vermont court, a teacher's

, « « o relationship to the pupils: under  his care and custody
differs: from that generally existing between a public employee and
a member  of the general public. In a limited sense the teacher stands
in the parents'place in his relationship to a pupil. . . and has such
a portion of the powers over the pupil as is necessary to carry out
hisemployment.8

A California court advised that, '"The amount of care due children

" "

increases. with their immaturity. . ." and so also . . . do the occasions

88 :
for care.' Similarly;. a Federal Court in Tennessee held that,

A. teacher's superiority in knowledge and experience imposes. v
responsibilities: .. .. . which become an inherent element in measuring:
his. compliance with due care which: is required of him."°”

In the essence, the standard of care required 0of a school employee
in. any particular instance is. that which a reasonable, prudent employee
would exercise under the same conditions. ''Highest degree of care,'"
according to the West Virginia Supreme: Court of Appeals, "implies highest
care-a man: of ordinary prudence would bestow under similar circumstances,

90
not continuity of most perfect human care.'
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Causality. Unlike criminal prosecutions, the burden of proof in civil
suits does not require that the jury be convinced beyond all reasonable
déubt, only that they be persuaded that a preponderance: of the evidence
is in favor of the party sustaining the burden of proof. The burden or
- proof of the defendant's negligence is uniformly placed on ﬁhe.plaintiff
since: he is asking the court for"relief.gl

Before. a person can: be: found guilty of negligence, there must
exist an' adequate causal relationship, as explained in Restatement (Second)
of Torts: |

In order that a negligent actor should be liable for another's
harm, it is necessary not only that the actor's- conduct be negligent
toward the- other, but also that the negligence of the actor be a
legal cause of the others harm.?

For a defendant to be liable, his act must be both the cause in
fact and the proximate cause  of the plaintiff's misfortune. In a 1975
decision, the West Virginia Supreme Court of Appeals held that, "Negligence
alone, without proof of proximate cause, is. insufficient to warrant
recovery; 93

Courts have emphasized: that an actor"s\negligent act must be a
continuous and active: force  up to the actual harm. There must he: no
intervening cause rendering the original negligent act an unsubstantial
or insignificant force in the harm.94 The court of last resort in West
Virginia described the concept of intervening cause only seventeen years
~after achieving  statehood:

In order to give a. right of action for the negligence of another
party, the damages caused thereby must be direct and natural conse-
quence of the negligence, and if there is an intervening cause between
the negligence and the damage resulting, which intervening cause is
act of some third responsihle person, the connection between the

first act of negligence and the damages: is broken, and no right of
action accrues thereon.95
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Thus, in school.cases‘fhe schpol’empioyee may be'rélieved of
liability if some.intefvening‘act is sufficienﬁ‘to break the causal;re-
lationship between the act and the pupil's injury. This point is illus-
trated by a New Jersey case where é student. turned. on a. power saw in
violation of safety rules,. injuring another student. The Court held that
the teacher was. not liable, even though he had failed: to have an appro-
priate safety shield on the machine, because the action ofvthe'student‘v

96
turning on the machine was an independent intervening cause..

On the other hand, courts are éften faced with situations where
there are two negligent causes in fact and must decide whether the second
cause so changed the: natural and continuous sequence so that’the first
cause 1is no longer a: proximate cause. When a student was injured by a
car immediately after departing ffom'a school bus, a. Minnesota court
held that the bus'opefator'had.a continuing obligation which was not

97
ended by the negligence of the driver of the auto.

Injury or actual loss. Even though negligence can be shown, a defendant

is: not liable for damageS»unless:the plaintiff demonstrates that he had
actually suffered injury: to his person or property. According to Prosser,
"Negligent conduct in itself is not such an interference with the interest
of the  world at large that there is any right to complain of it, or to
be free from it, except in the case of some individual whose: interests
98

have:. suffered.' The- threat: of future harm, not yet realized, is not

99
enough..

If injury or actual loss can be shown,’and!the‘deféndént is

found liable, Kallen reports that the defendant may have to pay for any

)
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'injuties directly reSﬁlting‘from his wrongful acts, any subsequent re—
injury which was oCCaéiﬁnéd-by‘theiplaintiff's physiéél impairment, any
diseases resulting from the plaintiff'si;owered defenses, any harm re-
ceived. as a.résult of negligent medical ﬁreatment of the. injury, and any-
further physical injuriesacaused‘by the,emotionalpsﬁock-surrounding'the
primary injury.loo

If the injury suffered was‘caused4by-more~than one person, démagesv~
may be apportioned 5y the:court:ampng all the feasors. In a:New Jersey
case~Where‘aAstudent‘was shot in the eye with a paper clip, the principal,
the school district, and the defendant student were all held liable. .Thé
Court held that the:priﬁcipal.and.the;school district had not provided
‘adequate supervision'and\that:the;offending student's act was not a
sufficient;intervening;cause»to~absolve:tﬁem*totally fr.om-liability.101
intnegligencescases, the burden of proof is. upon the plaintiff;

however, in some rare cases the rules of res ipsa loquitur may be: invoked,

shifting the burden of proof to. the defendant. Res ipsa loquitur means.

"the thing speaks for itself,' thus the plaintiff submits to the jury
proof of’thefinjury‘indicating;negligence.onVthe‘partfof'theadefendant.
In a California case, a three year old child was taken to a private
nursery school in‘good'healthm‘ When the parents returned in the after-
noon: the child was: suffering from: a. brain concussion. The Court ruled

102
that res ipsa loquitur was. applicable in.this. instance..

Defenses for Negligence

Whenever a civil action is brought against a school employee:

élleging-negligence, several defenses or legal arguements are available:
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to the defendant. -If the evidence tendere&'by the plaintiff is 'so scant

that no reasonable jury could find negligence, the trial judge may sum~
’ 103 ' .
marily dismiss the case. In all cases: alleging negligence the defen-

»dant may attempt to show that the;injury'was9é mere accident, that his
act wasqnotAthe=proximate,or legal cause of the injury, or that some:
other act intérvened and‘wasqresﬁonsible for the'injﬁryiloas The defendant
méy also claim that the injury_waS;caused by an act of God and was the
direct, immediate, and exclusive operation bf’the;fofces,of nature, un-
controlled or,uninfluénce& by"the‘powers:ofiman«and;without,human.inter-‘
105 '
vention.
In:tott.cases, counsel for the defense would generally plead that

-

his client was:not'négligegt'ﬁor any or all of the above reasons. Addi-
‘ ~

~ tionally, he could attempt to show that one or more of the following

‘affirmative defenses would be applicable: (1) contributory negligence,

(2) comparative negligence, (3) assumption of risk, énd:(&) immunity.

"Contributory negligence.‘ All persons must exercise, for their own
' éafety, that degree of care a reasonably prudent.person»ﬁould exercise
under like circumstances. Contributory negligence is: conduct on the part
of.the~plaintiff,rcontributing}as‘a~legal.éause’to theﬁharm;suffered,
which?falls:below the standard to.which=he;is‘required.t0tconform~forfhis;
'ownzprotection;;os

| The~defense‘of:contributqry negligence‘doesvnot.rest upon. the
idea that the“defendanC‘is-relieved;of:aﬁyrduty toward the plaintiff.

Rather, the defendant may acknowledge that he>has,violated~hi3‘duty,.has

 been negligent, and would otherwise be- liable; however, the negligent
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conduct of the plaintiff prevents the plaintiff from recovery for his:

injuries. In the eyes of the law, both parties are at fault; and the

defense is one of the plaintiff's negligence, rather than the defendant's:.
107

innocence..

It is important to note that minors are held to a different
degree of care for self-protection than are adults. The expected stand-
ard of self-care for children is the same as other children of the same

108
age, physical characteristics, sex, and training. Kallen points out,
however, that where there: is a child plaintiff, the judge will almost never
rule: that a child has. contributed to: his' own negligence. In fact, he
says. that judges. in many states will rule, as. a matter of law, that very
young children cannot be found contributory negligent under any circum—

109
stances..

As. the student matures. he is required. to exercise greater respon-
sibility for his personal welfare. In a recent Oregon case the plaintiff,
a secondary school student, was injured after he and another student took
dangerous: chemicals from the chemistry storeroom without the knowledge
or authorization of the teacher. The court held that,

The  particular child for whose injury recovery is sought may: be
barred from recovery, either because he fully realized the risk and
consciously encountered it or because, while he may not have realized
the danger involved in exposing himself to the condition, he failed
to exercise the: care which: children of his' age, intelligence, and
experience are required: to exercise for their protection.

The most commonly accepted modification. of the strict rule of

contributory negligence is the doctrine of "last clear chance." Accord-

ing to Prosser, ". . . if the defendant has the last clear opportunity

to avoid the harm, the plaintiff's negligence is not a 'proximate cause
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111

" In effect, the doctrine of "last clear chance'’

of the results.,
shifts the legal cause: of the injury from a contributory negligent plain-—
tiff back to the negligent defendant. Describing the process as a 'counter-
attack" against the defense of contributory negligence, Alexander and .
Alexander state, ". . .. if a defendant has a.’last‘cléar chance' to
avoid the harm and,doesfnot,.the-plaintiff's negligence is not the legal_
cause: of the~result."}12

In upholding this. doctrine, the courts have determined that there
must be proof that the defendant discovered the situation, that he then
had time to take actionm which: would have saved the»plaintiff, and that
he failed to do something which: a reasonable man would have done.113r In
the absence: of any of these elements, the plaintiff is genérally deniéd

recovery..

Comparative negligence. Whereas, the defense of contributory negligence,

where proved, will absolve the defendant from all liability,ﬂcomparative
negligence allows: the céurt.to'determine~degrees of negligence and allow
recovery based on the relative degree of fault. In essence, the plaintiff
will not be totally barred from recovery even though he is partly to
blame: for his own harm..

It should be pointed out that the: majority of the states do not
have general comparative negligence  statutes; in fact, Prosser reports

114
that only twelve: states: have such formal laws. However, he does note

that ". . . it is: an open secret that juries. do in fact adjust the dam—

ages according to fault, even where there is no apportionment statute
' 115

and they are instructed not to do it, . . ."
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While few states have general statutes, approximately thirty
have some type of comparative negligence laws. Most are appliéable to
particular classeS'of‘plaintiffs,oridefendants, or tO'particular situé-
tions;}lé Generally;'ifﬂﬁhe—plaintiff’s.fault’is found té be equal to
the: defendant's then the plaintiff will recover only one-half of the
 damages, if the,plaintiff'iigault;was,only one third, he would recover

two-thirds of the damages. = Comparative negligence is: not available

as a. defense in negligeﬁce-cases arising in West Virginia.

Assumption of risk. In its simplest and primary sense, the doctrine of

~ assumed risk means that a person has given his advance»édnseﬁt to the
poséibility of injury ffom”a,known.riékiarising ffom:&hat thebplaintiff
is:to'do.or'leéve.undone,<the;ebyvrelieving_thezdefendaﬁt of an obligation
of’conduct toward,himgyls >In‘essénce, the defendant is not under any

119
legal duty to protect the plaintiff.

The West Virginia State Superintendent of Schoolsahas.ruled.that
a teacher whose negligence to another person has caused injury may use

‘this defense "

« » o Where thebinjuredAperson5 (1) upon full consideration.
of the danger, and (2) with sufficient feflection upon the consequences,
(3) freelyfconsehte& to risk the injury in acting or omitting to act
120. v .

as: he- did.'""

The: West Virginia Supreme: Court of Appeals further: held that
assﬁmption.of”risk:rests on: the premise that the nature- and: extent of
risk were fully'appreciated?by'the»injured'party'and-that the. risk was

: 121 '
voluntarily incurred.
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The doctrine of assumed risk is not permitted if'iﬁl;an,be
shown that a child's age or lack of information or experience prevented
him from fully comprehending the risk involved in a Rnown situation.122
Immunity. While not available to' individual school employees, the defense
of immunity is very important to the educational community. An immunity
differS'fromta:privilegerin that the latter-avoids:liability for tortious
conduct only under'particular-circumétances.while.an’immunity avoids:
1liability in tort under"all“cirgumstances, within the limits of the

123 - ' ‘

immunity itself.

A general rule of law is that the government is immune from tort
liability unleSS»the~government.sﬁecifically waives. the immunity, the
common law theory being that a government cannot be sued without its con=

124 ' '
sent. This theory evolved from the medieval concept that "the King

"

can do no- wrong, together with the feeling that it was a contradiction.

| | 125
of his' sovereignty to allow him to be sued as of right in his own courts.
The doctrine of governmental immunity was. first extended to a

subdivision of the state in 1788 in Russell v. Men of Devon, where the

English: court found that an,actionffor'tort‘liability against the men of

Devonshire should not be permitted because the action was: ". . . brought

against the general public,'" and there was no. corporate money to pay

126
such claims.
Governmental immunity‘réached-Améficasin.ther1812:Massachusett5~

case of Mower v. The Inhabitants of Leicester. In relying on Russell,

the Court held that the common law allowed no: such action. To recover,

a remedy must be provided by statute. Even though the town of Leicester
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- was incorporated and could sue and be sued, the court held that immunity
applied and that such.quasi-cbrporationsuare not liable for such neglect
under common l_awt128

While: the: doctrine; of governmental immunity later'disappeared
from England and several other European countries which had édoéted the
principle, it,rengnsvas a- common law rule in- the majority of the states
of this country. | As.pqlitical subdivisions of the state, local public
school districts. are generally covered by the cloak of immunity in the
states.where~thisrdoctrine‘isvhoﬁored.

Several reasons. have been given in support of the poéition\that

a schodl district,should not be liable in tort.  Some courts: have held

that the common law rulevof,respondent:superiorg meaningvthe=mastef is

responsible for the acts of his servants, is: not applicable: to school
districts. Others take the position that no liability attachs. because
the law provides no funds for the payment of such claims against the
district. A third reason assigned is: that school funds: may be:expendedi_
only for school purposeSaandfthat.thevpayment of tort claims is not an
expenditure for school purposes..130 Vacga:stateshthatﬁthé~primary'reasonv
for governmental immunity of local school districts is because ". . . |
legally they are state»agencies,‘created~by stateelaw,to~perform'a govern=-
mental functionm (public educat:icon)."l'31

In states- where the common  law rule of governmental immunity has
-not been abrogated by the: legislature, Noite:and.Linn,repottbthat'school‘

districts are not liable for injuries caused by negligence of their

officers and employees engaged in a governmental function; however, the
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| 132
- district may be liable if the activity is of a proprietary nature.

The courts have.generaliy held that where the function is within  the scope
of the public school operation, as expressed or implied by statute, it

' 133
is considered to be governmental.

The: question 6£ governmental or proprietary fﬁnction has: been. an
important one in West Virginia where county courts: and municipalities
have been liable for eﬁgaging'in‘proprietary activities.lBAy While no
West Virginia board of education has ever been held liable for negligence,
the West Virginia Supreme Court of Appeals had held on several occasions

that boards derive their immunity from their govermmental function. In

Green v. Board of Educationm, the: court stated, "The immunity of the board

of education against suits: or  actions' is. not by virtue of any constitu-
135
tional provision, but because it was engaged in a govermmental functiom."

Boards. of education were then thought to be: liable if performing
a proprietary function. However, in 1978, that same Court, in Boggs v.
Board of Educationm, reviewed the precedent of Green and other relevant.

136
board of education cases, finding "more questioms. than answers.'" The:

Court then considered whether boards. of education secure their immunity
on the basis of engagement in a governmental function or from the Constitu=-
tion, as. found in Article six, Section thirty-five:

The: State of West Virginia shall never be made defendant in any
court of law: or equity, except the State of West Virginia, including
any: subdivision thereof, or any municipality therein, or any officer,
agent, or employee: thereof, may be made defendant inlﬁgy garnishment
or attachment proceeding, as' garnishes or suggestee.

To answer the constitutional question, the Court reviewed the

general criteria for the application of sovereign immunity it had established
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two years earlier in Woodford v. Clenv111e State College Housing Corpora-
138
tion: -

The first criterion is. whether boards of education were created
or granted authority to perform any function on behalf of the State -
by specific enactment of the Legislature. . . . code and constitu—
tional provisions: relating to education leave no doubt that county
board of education: are performing functions. on behalf of the State
itself, not merely on-behalf of the various: localities: within the
State.

The second Woodford criterion for evaluating governmental immunity
is whether the Legislature appropriates funds for the operation of
the governmental body claiming the benefit. . . . The scheme of
state financing of public schools makes: it abundantly clear that the-
Legislature appropriates funds for the operation of county boards
of education. It is also clear that county boards of education rely
on State monies to pay their debts,. thereby satisfying another
Woodford criterion.

Not omnly are county boards of education dependent. to a. large:
degree on State fiscal support, but they are also subject to exten-—
sive State control exerted by the West Virginia Board of Education
and. the ' State Superintendent. « « « It hardly would seem equitable-
to deny county boards- of education the protection: of W. Va. Const.,
Art. 6, § 35, when much of what they do either stems directly from,.
or is: 1n‘furtherance of, pollcles imposed on them by the State Board
of Education, an arm»of.the=StaEe clearly entitled to. the protection
of W. Va. Const., Art. 6,.§?35. 39 '

Therggggg case: involved a- seven year*oldvchild who'fell.from.a
footbridge enroute to: school in Clay County. The infant child and her
father"brought:suit.iﬁ;Circuit Court against the County Board of Education
and the County Court. The Circuit Court dismissed the complaint on“the1
basis of governmental immunity asserted. by both;defendantg. On appeal,
thefWest.Virginia'SupfemeaCOurt“of Appeals, for reasons cited above,.
held that the boards. of education have constitutional 1ﬁmun1ty under
'thef"soverign‘cloak.of,the.state; o COunty»qourts, however, were

found. to havengVernmental immunity by virtue  of function only and the.

case was remanded back to the circuit court to ascertain if the county
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court had been negligent in regafd_to the bridge in question, as the
‘Legislaturei had‘abrogated thg?cpuntjcourtfs-immqnity in: this area.lél-

While. boards of educa;ibn in West Vi;gipia are thus totally im—
mune from tort action,,schooi ﬁersonnel are.nét;r Locél»bdards.may,_how-h
ever, legally provide: at public expeﬁse, adequate'"professionél liability

. - 142
insurance for board. employees.."

According to'Knowles;‘there is one factot thch is even more im=-
portant.than all the complexities of formal legal doctrine; the "American
jury system — the- finders of fact." He’remarks,thatAmembe;s.of”jurieSr
~are often parents or relatives of children and therefore identify and
sympathize much more with: young children than with school personnel.

"They enjoy twenty-twenty visioﬁ of hindsight and weigh ail,the %acts in

, . 143
a clinical, dispassionate, and sober atmosphere of the courtroom.'

CONSTITUTIONAL TORTS.

- A constitutional tort can be caused either negligently or inten=—
tionally and bears some of the attributes of strict liability. Action
for damage3~allege3‘thevdeprivation of a person's constitutional rights
by the state: or local governmental authorities.

The first eight amendments. of the Bill of Rights. of the United
States: Constitution protect individual citizenS%from:the,aﬁesome, potential
power: of federal government intrusion. Protection from abuse by state
government; however, was not: afforded until passage of the‘Fbgrteenth
Amendment in '1868.. This amendment'embodiedAthe first eight amendments of

the Bill of Rights into its due process- clause:
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No state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall
any state deprive any person of life, liberty, or property, without
due process of law; . . ."l44

In addition, the equal protectidn.clausevof thewFourteenth Amend--

ment provides that no state shall ". . . deny to any person within its
: 145

jurisdiction the equal protection of the laws.' Under this clause
Congress: has the power to enact legislation by which individuals may seek
vindication. for violation of their constitutional rights. The Civil Rights
Act of 1871, presently codified as: Section 1983 of Title. 42 of the United
States-Code,vwas»also-enagtedhand.provides that,

Every person who, under the color of any statute, ordinance,
regulation, custom or usage of any State or territory, subjects or
causes to be subjected any citizen of the United States or otler
person. within the jurisdiction thereof to the deprivation of any
rights, privileges or immunities: secured’'by the constitution and

laws shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress. 46

" was. primarly en-

This act, sometimes called the "Ku Klux Act,
acted to- enforce the provisions: of thé:fourteenth:Amendment.in preventing.
discrimination against Negroes, In recent years more liberal interpretations:
‘have found application against school.administrators(and boards of
education, not only in desegregation cases but also in the area of denial
of due process in the dismissal of teachers and students.

The United: States Supreme Court has stated that the: legislative
history of Section 1983 demonstrates that it was intended to "". . .

[create] a species of tort liability' in favor of'peréonsvwho are de-
prived of 'rights, privileges,or immunities secured' to them by the

147 :
Constitution."
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Section 1983 establishes a federal cause of action for damages
against state and local officials who have caused individuals to suffer
‘constitutional deprivation. It was designed to protect individuals
against a misuse of power made pbssible only because the wrong doer is
clothed with the authority of state»law.148

In cases brought under Section 1983, the plaintiff must show that
he has been deprived of rights secured by the United States Constitution and
that such deprivation occurred under the color of state law..149 Original
jurisdiction is vested in the federal district courts. Equitable relief
in the form of an injunction and legal relief in form of monetary damages
may be sought.

A similar civil action may also be filed in federal district

court under Sectionm 1331, Title. 28, of the United States Code, where the

alleged damages arising from a constitutional deprivation exceeds ten
thousand dollars:

The District Court shall have original jurisdiction of all civil
actions wherein the matter in controversy exceeds. the sum or value
of $10,000., exclusive of interests and costs, and ar%gss under the
Constitution, laws, or treaties of the United States.

Prior to 1975, courts. had generally held that school board
members and other school officials were immune from § 1983 action unless
malice, ill will, lack of good faith, or gross abuse of discretion could.

151 ‘
be: proven against the defendant. However, the United. States Supreme

Court, in Wood v. Strickland, observed the need to balance the respon-

sibility of school officials to perform their duties in good faith with-
out fear of reprisal against the interest of students in receiving com-—

pensation for damages arising from violation of their constitutional
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rights. In this case, where the board had expelled two students for

"spiking the punch" at a school party, the court held that a school offi-
cial must not only act with proper motives in disciplining a child but
he must also respect. the basic constitutional rights of his charges:

Therefore in the specific context of school discipline, we hold
that' a school board member is: not immune: from liability for damages.
under Section 1983 if he knew or reasonably should have known that
the action he: took within his sphere of official responsibility would
violate the constitutional rights of the student affected, or if he’

 took. the action with the malicious: intention to cause a deprivation
of constitutional rights or other injury to the student. .. . . A
compensatory award is appropriate only if the officials acted with
such an impermissable motivation or with such: disregard of the students.
clearly established constitutional rights that his. actions cannot
reasonably be characterized as being in good faith. 153

In an important 1978 constitutional due process. case, Carey v.
Pighus “two éhicago.students‘alleged that they had been suspended from
school without procedural due process as. guaranteed by the Unlted States
Constitution. They argued that substantlve damages should be awarded
under 8 1983, whether or not any 1n3ury was- caused by the. deprivation,
since. constitutional rights are valuable in and of themselve_s.ls4 The
UnitedlStatesbSupreme:Court.held‘thatvthe right to.prbcedﬁral due process.

" in the sense that it does not depend upon the merits of a

is "absolute,
claimant's subsqantive>assértions and because of its: importance to organized -
society. However, in regard to damages, the Court said
. « . we believe that the denial of procedural due process should
be: actionable for nominal damages without proof of actual injury. . . .
Substantial damages- should be awarded only to compensate actual
injury, or in the case: of exemplary origunitive damages, to deter or
punish malicious- deprivation of rights.
The Court held that rules governing compensation for injuries

caused by the deprivation of comnstitutional rights should be tailored
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to the interests protected in the variogssbranches of tort law. The 
basic purpose of a § 1983 damage award, noted the Court, is to compen-
sate persons for injuries caused by the deprivation of comstitutional
rights and absent proof of actual injury, nominal damages. only are re-
coverable..l56

Generally, suits filed against school board members. and other
school officials can be brought under § 1983,. as. such officials are con-
sidered "persons' under the statute.. ‘Until recently, however, local
boards of education, as governmental entities, generally were not held
to be "persons" under § 1983. In 1963, the United States Supreme Court,

157
in Monroe v. Pape, held municipalities immune from suit under $ 1983.

Local boards of education were considered to be similarly protected. In

1973,. that Court extended this immunity to suits seeking injunctive re-
158
lief. In 1978, however, the Supreme Court, in Monell v. Department

of Social Services gibthe'City of New York, overruled Monroe, holding

that local governments, including school boards, are 'persons' under
§-l983, and may be sued

« « o for monetary, declaratory, and injunctive relief in those
situations where, as here, the action that is alleged to be un-
constitutional implements or executes a policy statement, ordinance,
regulation, or decision officially adopted or promulgated by those
edicts. or acts may fairly be said to represent official policy.

The Coﬁrt‘further held that local governments, like' every other
$ 1983 "person,' may be sued for constitutional deprivations which
Yy

"ecustom'' has

occurred pursuant to governmental 'custom'" even' though such
not received formal approval through the government's official decision—

making channels. However, a local government cannot be held liable under
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8 1983 simply because it employs a tort-=feasor who acts without official
160
sanction..

Considering the Civil Rights Attorney's Fees Award Act of 1976,
the Monell Court ruled that the Act ". . . allows prevailing parties (in

the: discretion of the court) in $ 1983 suits to obtain attorney's fees
161
from the losing party. . . .'" This Act provides:

In any action or proceeding to enforce a provision of Sectioms
1981, 1982, 1983,. 1985 and 1986 of this Title, Title IX of Public
Law 92-318, or in any civil action or proceeding, by or on behalf
of the United States of America, to enforce, or charging a violation
of, a provision of the United States Revenue Code, or Title VI of the
Civil Rights Act of 1964, the Court, in its discretion, may allow
the prevailing party, other than the United States, a reasonable
attorney's fee as part of the costs.!

In another 1978 case, Hutto v. Finnmey, the Ninth Circuit Court

held that the Act authorizes fee awards payable: by the state when their
officials: are Sued in their official c.apacities,163 On. this basis, school
districts may be able to pay such awards on behalf of school board members
and other school officials.

On the other hand, a Texas court held that an unsuccessful
plaintiff can be assessed attorney fees only where it is shown that the

164
suit was clearly frivolous, vexatious, or brought for harassment purposes.

SUMMARY

A tort is. a civil wrong, other than breach of contract, for
which the courts provide a remedy in the form of an action for damages.
A tort may result from the omission or commission of’an*act,bwithout
right, causing injury to another person. Legal remedies for tortious
action are generally classified és "traditional torts" or "comstitutiomal

- torts."
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Traditional tort liability cases involving school personnel
‘usually allege the intentional torts of assauit'and'battéry or defamatiom,.
or the non-intentional tort of negligence.

School related assault and battery cases: generally evolve from
acts: of corporal punishment where/thé;parent.alleges excessivefor‘malicidﬁs<

physical force. In West Virginia, school personnel discharge their dis-

ciplinary responsibilities under the doctrine of in loco parentis, which
permits moderate corporal punishment. However, such actioﬁ»must be
administered in the presence: of a witness by the school principal, the
assistant principal, or by the teacher, withthe: consent of the princi-
pal. The: age, sex, condition, and disposition of the étudent must be
considered.

To. constitute the tort of defémation, it must bésshOWn‘that a.
false statement was- communicated to a third person bringingvhétred; dis-
grace, ridicule, or contempt on another‘pérson. If by gesture or word
of mouth, the communication is slander; if written, printed, or pictoral,
it constitutes libel. be charges.arexbrought‘against school personnel
for defaming a student the defense of qualified or conditional privilege
may be exercised; however, such: publication must be made in good faith,.
must be based on reasonable\grouqu, and must be made durihg:proper
occasion, with proper motive, and. in a proper manner.

Of all school related tort cases, negligence is.most frequently
alleged. Negligent conduct is. the omission to do something which a
reasonable man would. do,. or'doing_somethingiwhich a prudent and reason—

able man would not do. To constitute negligence, the plaintiff must
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have suffered a foreséeabietinjury'caused by the~neg1igence,of the de-
fendant,vwhb failed in carfying out a duty owed the plaintiff.

Public school teachers have a duty to properly instruct students.
both in the mastery of academic skills and in how to perform activities
which may be potentially déngerous,‘ Teachers and administrators also
have a responsbility to provide adequate supervision during the entire
educational experience and to properly maintain equipment. and supplies.

Affirmative defenses against ‘charges of negligence by school
personnel are (1) contributory negligénce, (2) comparative negligence, or
(3) assumption of risk. While school employees are responsible for their
tortious conduct, county boards of education in West‘Virginia have state
constitutional immunity from'Fraditional tort action.

In recent'years,,aagréater numbef of constitutional tort cases:
have been filed in federal courts alleging constitutional deprivation
under Section 1983 of the Civil Rights Act of 187l. Successful plaintiffs
have been able to secure injunctive relief as well as damages from school
officers and boards of education, both now considered to be '"persons'
under the Act. Similar action may also be filed under Section 1331,
Title 28, of the United States Code wherevthe,alléged damages: arising
from a constitutional deprivation exceeds ten thousand dollars..

Under the Civil Rights Attorney's: Tees. Award Act of 1976, courts
may now grant the prevailing,pafty'a4reasonable attorney's fee: as a part

of the' costs: in cases: involving abridgement of civil rights.
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Chapter 4

OTHER LEGAL PROVISIONS
AFFECTIKG SCHOOL PERSONNEL
This‘section'éddréSSes the legal rights and responsibilities
of West Virginia. school personnel relating to curriculum and instruc—
tion, academic freedom, assignment of duties,;personal léave, leaves»
of absence and other absences, retirement, griévance'procedure,

enployee organizations, and collective bargaining/negotiations.
CURRICULUM AND INSTRUCTION

All public schools in the United States: have been established
under state legislativexenactmenti In the absence: of express
constitutional limitatioms, the authority to prescribe the course of
study, the system.of instruction pursued,.as,well as the textbooks
used is well within the power of the legislature to control. That
body also has every legal right to- require that -certain studies
essential to good.citizenship~bevtaught,and,that‘nothing,be~taught
whiéhuis contrary to the public welfar’e..l

The:West,VirginiarLegislature:hasvprescribed.several courses
of study which nmusi be“taughthin the public schools of the State:
history of West Virginia and of the United States, civics and felated

studies of Americanism including the constitutions of West Virginia

and‘the:United'States;3'early childhood education‘,.4 special programs:

159
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for exceptional children,5 driver'education,6 scientific temperance
including the nature of alcoholic drinks and.narcotics,7 and fire
prevention,..8

Public schbol personnél who violaﬁe the statutory provisionms.
which require the teaching of West Virginia and Unitéd.Statesvhistory,
civics and Americanism, and' temperance arevguiity éf a misdemeanor and
are subject to both a fine and removal frdm.their‘position with the
public schools.9

One of’the,landmark decisions.of the Uniﬁed.Stétes Supreme
Court concerned the West Virginia statutory :equirement‘thatva course
of study include the ". . . teaching, fostering and perpetuating the
ideals, principles; and spirit of Americaﬁism.f}o Out of their concern
for patriotism’during World War II, the West Virginia Board of
Education adopted a policy requiring all public.school-students»to
salute and pledge allegiance to the United States»flag, Pupils.who ”

refused were to be expelled and treated as. "truant'" subjecting them to
delinquency statutes and their parent or guardian to fine and
imprisonment.11

In Barnette, members of the Jehovah's Witness faith brought a
class. action suit against the- State- Board of Education séekingtan
injpnction restraining enforcement of the policy. The Witnesses
objected because their féith teaches that,

. . . the obligation imposed by the law of Géd;isﬂsuperior

to that of laws enacted by temporal government. Their religious
beliefs include a literal version of Exodus, Chapter 20, Verses 4

and 5, which. says: 'Thou shalt not make unto thee any graven
image, or any likeness of anything that is in heaven above, or



161

that is in the earth beneath, or that is in the water under the
earth; thou shalt not bow down thyself to them nor serve them.'
They consider that the flag is an 'image' within this command. 2

In holding for the Witnesses and reversing its decision made

three years earlier in Minersville School District v. Gobitis, 3 the

Supreme Court said,

We: think the: action of local authorities jin compelling the
flag salute and pledge transcends constitutional limitations on
their power and invades the sphere of intellect and spirit which
it is the purpose of the First Amendment of our Constitution to
reserve from all official control.

. . . no official, high or petty, can prescribe what shall be
orthodox in politics, nationalism, religion, or other matter of
opinion or force citizens to confess by word. or act their faith

therein.
While the West Virginia Legislature has prescribed. certain

courses of study, the responsibility for establishing minimal standards

~

rests with the West Virginia Board of Education:

The state board of education shall prescribe minimum:
standards in the courses of study to be offered in elementary
schools, high schools, vocational schools, and im all other kinds,
grades, and classes of schools, or departments thereof, which may

now. or hereafter be maintained:- in the State, in whole or in part,
from any state fund or funds.

To be eligible for high school graduation in West Virginia a
student must have earned a minimum of seventeen credits, of which
thirteen must be in grades ten, eleven, and. twelve. A credit is
defined as the equivalent of ten semester hours of study;16 Specific
courses required for graduation by the State Board are: English (four
credits), biology (ome credit), mathematics. (one credit), physical

education (one credit), and social studies (three credits). For

college bound students, one additional unit of science and one
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additional unit of math are required‘17 County boards of education
are encouraged by the State Board to increase the above requirements.18

Generally speaking, elective courses offered in the high
schools of West Virginia do not have to be approved by the State
Department. of Education or the State Board. However, certain
vocational courses  must have Department approval if the local school
district is to receive state and federal funds for the operation of
the class. Some vocational offerings may also necessitate the
approval of agencies outside the Department of Education.

In a recent Kanawha County case, tﬁe local board of education
was required to submit an application to the State Committee of
Barggrs—and Beauticians to obtain a license to operate a school of
beauty cultﬁré-ét‘a.public'school.vocati;nal‘center., The State
Committee approved. the aﬁplication, subject to aﬁ inspection of the
facility to ascertain compliance with the rules and regulatioms
governing the operation of such schools. Relying on thisuaction, the
school board furnished and equipped the school, contracted the
teachers, and enrolled forty students. During the interim, the State
Committee, upon hearing complaints from private beauty schools,
rescinded its previous action withdut.notifying;the'Kanawha.County
Board of Education.. In directing the: State Committee to issue a
license, the West Virginia Supreme Court held that the action by the
Committee was. arbitrary and capricious, thus being unlawful.l9

In the seventh and eighth grades, language arts, science,

math, social studies, art, music, and physical education are required
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courses.20 A full year;s study of West Virginia history must be
taken in the;éighth grade with world regioné»béing studied in the
seventh.?l
At the elementary level, early childhood through grade six;,
the followihg.subjects must be taught: language arts which includes
reading, spelling, writing, and English; science and health; mathe-
" matics; social studies; art; music; and. physical education. Optional
subjects. such as applied music, applied art, family living, modern
foreign language, techﬁdlogy, and humanities may also be taught. At
the early'childho§d level,_combinéd.éubjects.may'replace one or more
of the required courses:.22 There are no minimum daily time requirements
for elementary subjects except physical education which must be taught
a minimum of.ﬁhirty minutes per day,. excluding recess‘z3
The West Virginia Boafd.of"Education»currently requires all
schools to provide instruction in the International Metric System of'
‘Measurement. This system is to be the primary method taught and used
beginning with ther1980-81vschool t:erm.24
While'couhﬁy'boards of education have authority to- establish
a school curriculum in accordance with West Virginia law and State
Roard policy, the local board has. no legal powef to‘COmpel.thevstﬁdent
to take a: course which would violate a~constitutipnal right of the
pupil.or'hiS»parent;ZSi In California, a local school board prescribed
dancing as' a part of the phyéical.education‘éurriculum. The father of‘

two students objected on religious grounds. and suggested that his
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children be taught some other gaﬁe.or exercise. The board»denied his
request.and'ekpelled the two students aftef they had refused: to
participate. In ordering reinstatement, the court held that if a
regulation is unduly burdensome or violative .of any fundamental right of
any person or set. of persomns, it will be set aside: as unconstitutional.26
In a later Alabama case, a female student refused to participate
in physical education class because of the required uniform. Her
parents, objecting on religious grounds, continued refusal even after
the school had made reasonable adjustments which would allow her to
wear clothing she considered modest. The court held: that when the
concessions made by school authorities were considered, the legislative
policy overrode the parent's objections. No constitutional rights had
been abridged in this. instance.27 .
The State Superintendent of Schools has ruled that public
school students are not to. be excused from required courses for
religious. reasons; however, school authorities: may make accommodation

for matters of attire or activity..28

Selection of Textbooks and Instructional Materials

In West Virginia, the process of selecting basal textbooks to
be: used. in the elementary schools is precisely defined by state law.
Elementary subjects are classified. into five groups with textbooks to
be adopted for each group: for a five year period.zg' Prior to ‘August
first of the year preceding adoptiomn, the State Board of Education

solicits from the various publishers, samples and prices of all
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elementary textbooks to be considered for adoption. Prior to- December
first, the State Board, with assistance of a fifteen member textbook
selection committee, publishes an approved list of at least five books
or series of'books for each,subject‘and~grade.BO‘ Subsequently, the
State Board enters into a contract with the publishers of the selected
textbooks to provide- approved books: for the five year period at the
1owest.wholeséle price contained in thebid,31

It is important té note that the State Board of Education has
authority only to select and approve elementary basal textbooks. An
attempt to approve a list of supplemental texts, as: recommended by the
State advisory committee, resulted in an opinion of the State Attorney
General which held: that such action is beyond the authority of the
State Boardm32

Prior to April first of the adoption year, county boards of
education, upon the recommendation of the county superintendent and a
local adoption committee having up to five teacher members, select one
or more books or series of books from the approved list to be used as
exclusive basal textbooks for the five year adoption period.33 Prior
to April fifteenth, the county superintendent sends a complete list of
books. adopted to the State Board of Education and the respective
publishers.34

While the elementary textbook selection’pfoceduré is. clearly
defined by statute, there are no state laws governing the adoption of

supplemental instructional materials or secondary textbooks. Only

the following minor policy of the State Board is applicable:
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. « . [Tlhe West Virginia Board of Educatibn directs the
several county boards of education each to establish a uniform
county system of textbook adoption so that the same textbooks
will be adopted for the same courses in the various schools of
the county, and this uniformity shall be applicable to the junior
high school and to the senior high school systems. of the county.

Thus,,. locél boards- of. education havegcompléte authority over

the adoption of téxtbooksrat the secondary level, so long as' the books
are adopted county-wide by’u;ilizing‘a‘uhiform,system of textbook.
adoption. |

According to rgports filéd with the State Department of

Education, mostmcounty'bqards of education are u;ilizing~secondary
adoption: procedures which closely ;eSemble the‘mandated elementary'
process. In practically all cases, a committee of teachers is asked
to providé~adyance.;ecommendation§:to thepsuﬁerintendent.and,the
board.36

Some local boards of education are also utilizing ad hoc

advisory commitﬁeeS'comprised of parents and lay citizens to assist in
the selection process. Such committees, however, may not be substi-
tuted for the~commit£ée:of professional educators charged with the
responsibility of recommending;elementary*textbobks.37

| The involvement of parents in the selection of textbooksain
West Virginia«has:increased‘sincefthevhighlyfpﬁbliCized.Kanawha County
textbook controversy of 1974.  Following disruption,. related Violenceﬁ
and temporary school.closingé, parents and others objecting to
textbooks and¢supplemental'materials, which allegedly discouraged

Christian values and good citizenship,. brought suit in federal court:

claiming a violation of religious freedom and privacy guaranteed
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by the First and Ninth Amendments to the United States Constitution.
Wnile the Court conceded that some materials were indeed offensive to
the petitioners' religious beliefs, it could not find any infringement
of religious. freedom, holding that the First Amendment ". . . does not
guarantee that nothing about religion will be taught in the schools
nor that nothing offensive to any religion will be taught."38 1In
regard to the privacy issue the Court concluded that the books'
presence in the schools did not violate any provision of the Ninth
Amendment. 39

School officials and members of adoptionACOmmitteesnshould be
cognizant of the state statute governing gifts and bribes: to influence
textbook selection:

Any member’ of the state board of education, any county
superintendent, any member of a county board of education, or any
other person who shall receive, solicit, or accept any gift,
present,. or thing of value to influence him in his vote for the
adoption. of books, or any person who shall either directly or
indirectly give or offer to give any such gift, present, or thing
of wvalue to any person to influence him in voting for the adoption
of books, shall be guilty of a felony, and, upon conviction
thereof, shall be punished by confinement in the penitentiary
for not less. than one year nor more than three years. 0

A 1970 policy of the State Board of Education requires that

state and local textbook committees and individual educators. shall
select only those textbooks: and materials '". . . which accurately
portray minority and ethnic group contributions to American growth
and culture and which depict and illustrate the intercultural charaé:ern 
of our pluralistic society."

Supplemental materials such as workbooks, reference materials,

laboratory manuals, and other instructional aids may be selected
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and provided at the discretion of the county bbard of education. The"
board may also exclude certainm textbooks and supplemental resources :
from the schools of the district. In a recent Ohio case, tﬁe Sixth
Circuit Court held thatva,teacher'é freedom of speech is not curtailed
when. he is denied the right to choose the text for his. course. However,.
the court said the First Amendment righé of the teacher and the
students may be violated if the. teacher is. prohibited from referring
to any of the banned books.%2

That same court found that the local school board was not
required by law to have a school library, but having created it, the
board could not place conditions on its use that were related solely
to the social or political tastes. of the board members. The court
found that removing books from: the school . library was a much more
serious restriction on freedom of classroom discussion: than the
prohibition‘on wearing black armbands by students: to protest the
Vietnam War that the United States‘Sup:eme Court had declared

unconstitutional in Tinker v. Des Moines Independent School District.*3

West Virginia statute requires county boards of education
to.". . . provide textbooks to be used in the free school for the
pupils: whose parents, in the judgment of the board, are unable to
provide the same."%4 In 1974, the West Virginia. Supreme: Court of
Appeals. interpreted this requirement to include textbooks,‘workbooks,
and materials necessary for use in the required curriculum, so that
all stpdents may successfully complete their public school'educatioa.as

Three years. later, a federal district court ordered all West Virginia
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school districts to provide textbooks, workbooks, and instructional
materials to all students who qualify for free or'reduced‘price |
meals under guidelines established yearly by the United States
ﬁepartment.of Agriculture. '"Instructional materials"'weré defined
to include paper, pencils, aft’supplies, and even physical education

uniforms or equipment, if such were required by the'board.46

Religious Instruction

Since passage of the Bill of Rights in 1791, the United States

Constitution has required a separation of church and state. The First

"

Amendment provides, in part, Congress shall make. no law

respecting establishment of religion or: prohibiting: the free exercise
thereof,"47 Similar: provisions are found in Article III,. Section 15
of the Constitution: of West Virginia:

No man shall be compelled to frequent or support any
religious worship, place, or ministry whatsoever; nor shall any
man: be enforced, restrained, molested, or burthened, in his
body or goods, or otherwise suffer, on account of his religious
opinions or belief. . . . and the Legislature shall not prescribe
any religious test whatever, or confer any peculiar privileges
or advantages on any: sect or denomination.

While: states. can prescribe compulsory attendance for all
children, as West Virginia has for ages. seven through’sixteen,»49

states. cannot require all students. to attend public schools only. In

1925, the United States Supreme: Court in Pierce v. Society of Sisters

held that such a requirement by the Oregon legislature violated the

liberty right of parents in the education of their children and also
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deprived private and parochial schools of their property without due
process of law.20

West Virginia law provides that students will be exempt from.
the compulsory attendance laws if they are receiving instruction in an
approved. private or parochial school:

Such: instruction shall be in a: school approved by the county
board of education and for a time equal to the school term of the
county for the year. 1In all such schools it shall be the duty
of the principal or other person in control, upon the request of
the county superintendent: of schools, to furnish to the county
board of education such information and records as may be required.
with respect to attendance, instruction, and progress of pupils
enrolled between the ages of seven and sixteen years.

.The United States Supreme'Cburt has held that neither a state
nor the federal government could aid one religiom, aid all religioms,
or prefer one religion over another.. No' tax, large or small, can. be
levied to support any religious activity or'inStitution‘52 However,
the First Amendment does. not prohibit a state from extending its
general benefits to all its citizens without regard to their religious
beliefs.?3

In school related cases, it has been shown that textbooks and
transportation are- two basic areas of general benefit for all students -
public, private, or parochial. Thus, a board of education which
provides: such services:. does not violate the United States Comstitutionm.
In 1930, the United States. Supreme: Court held that a Louisiana statute
which proVided,free»textbookS'for“children regardless. of the school

they attended was not unconstitutional since the benefits accrued to

the child rather than the school.>* This case gave rise to the ''child



171

benefit" theory which waéﬁextended4to include ﬁraﬁsportation of
parochial school students~in-the-Eve:soh case in 1947;55 and for
certain diagnostic and,therapeutic services in 1977.°% while
permissible under the federal Comstitution, some state constitutions,
such. as- South Dakota, legally prohibit aid to religion "in any form."’

In absence of a. statutory mandate to provide pupil transporta-
tion and secular textbooks to parochial school students, most courts
have held that to deny such serviceé is not violative of '"equal
protection" required by the Fourteenth Amendment.ss‘ A modified
exception is. found in Wést’Virginia, where statute provideS»that
county boards of education may provide adequate means of
‘transportation ". . . for all childrem of school age who live more
than twormiles distance from the school."? 1In a 1970 céée, the West
VirginiafSupremefCourt‘bf Appeals: found that when a county board of -
education provided. such transportat;on to public school students, it
was violative of the First and Fourteenth Amendments. to the United
States Constitution to withhold tramsportation serviges to students
enrolled;in the parochial schools. 80

West Virginia statute provides that county boards. of education
may furnish state—adoéted textbooks for use by pupils: enrolled in any
private school if their parents, in the judgment of the board, are

61 In an opinion of the Attormey: General, free

unable: to provide them.
textbooks. may be provided to. parochial school students: only as-

specifically authorized by this statute.?2 However, under guidelines

recently established. on order of the Federal Court for the Northern
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District of West.Virgiﬁia, apﬁrbved,secular textbooks),. workbooks, an@
instructionalumaterials may’have to be provided private or parochial
students who qualify for free ofireduced price s’chool,meals.63

The United,Statés.Supreme Court has heid that students- may be
~ released from the regular public school program to participate in
religious instruction held off the'school.premise3564“ However,.
religious,instruction.taught'in.the‘regular'public‘school,classroomn
‘during the school.dayvisrviolative'of.the First.Amendmeht;to the United
States Constitution, even though participants are‘"released" from=theirj
regular classes to attend.®?

In West Virginia, the Attorney Geﬁeral has ruled  that county
boards of education may establish pfocedureszwhich would allow students
who are=enrolled:in,private;ot7paroéhial schoois.to parﬁicipate in
"shared time' or '"dual enrollment' plans with ﬁhe:public,échoolsw
Under such plaus,. paroéhial‘school students could enroll in one or more
regularly scheduled classes.in a publid school and students.from4the<
public school could enroll in classes attthe»parbchial school. The
Attorney General emphasized, however, that a1child»ﬁho,has”elected to;
attend a private;or'parochial school ". . . has.no'légélly enforceable
rightrto.compel'his,enroilment'in;the:public;schools;under'a 'shared
timef or 'dual enrollment’ plan."66

The United.StatesaSupreme:Court_haS'been:called.uponAto decide
matters related~t6=préyef5andubiblevreadingfin'the public schools. In.
the 1962 Engel case, the Court ruled that a general prayer composed

by state educational authorities violated the "establishment clause'"
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of the First Amendment;67  One year later that Court étruCk down Bible
reading éﬁd ﬁhe use. of thé Lord's pfayér-in tﬁe public schools,
setting forth. the fbllgwingvtest for'distinguishiﬁg'permitted from
forbidden governmental involvement with religion:

What are- the purpose and. the primary effect of the enactment?
If either is. the advancement or inhibition of religion then the
enactment exceeds the scope of legislative  power as circumscribed
by the Constitution. That is to say that to withstand the
strictures of the Establishment Clause there must be a secular
legislative purpose and a primary effect that neither advances
or inhibits religion.

In 1971, the Supreme Court in Lemon v. Kurtzman added one

other requirement; that the activity must not foster "excessive
entanglement' of government with‘religion.69

Federal courts of appeals have held that student recitation
of prayers.before,meals was:unconstitutionar,7o as was' Bible reading
and non-denominational group prayers. organized by teachers, parents,
and students to be presented over the school intercom system.71’ The:
fact that students: are allowed to participate on a voluntary basis or
that non-participants: are excused during such exercises does. not
legitimize the activityr72

On- the other hand, the Supreme Court has held that the public
schools may study and use historic. documents, such as. the Declaration
of Independence, which contain references: to God. Pupils may also
obsefve, on a voluntary basis, patriotic ceremonies which refer to God
or may sing anthems. professing faith in God.’3 Further, the study of
the Bible and religion, asré‘part of a secular prdgram of education,

for their literary and historic values, is not»unconst'itut.ionalj4
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The Biblé, however,-may not be used for recitatiom ﬁith the intention
of inculcating religious: beliefs, or promoting‘moral or Christian
ideals.’?

In 1976, a federal district court upheld the comstitutionality
of a.Massachusetts>statﬁte~which had been adopted in 1966- and amended
in 1973:

At the beginning of the first class. of each day in all grades
in all public schools the teacher in charge of the room in which
each class is held shall announce that a period of silence not to
exceed one minute in duration shall be observed for meditatiom 'or
prayer, and during any such period silence shall be maintained
and. no activities: engaged in.’"Y

The court concluded that the statute and the school district's
guidelines for“imﬁlementingfit did not advance or inhibit religion or

coerce- any student into any activity that interferes with the free

exercise of his religion. Furthermore, use of the word "or"

in this
context avoids conflict: with the‘First)Amendment'saestabliShment.clause
‘and provides. evidence of the state's neutrality on the matter of
religion and. the lack of direct:involvement.77
On many occasions religious groups have sought to promote the
»tenents,of'their organizations by the dissemination of their religious
literature through the schools. When“oppoﬁents;ofhsuch,practices have:

sought:judiciallyvto halt them, the suits have been uniformly

successfulm78
ACADEMIC FREEDOM

A federal district court judge has analyzed: the legal status

of academic freedom in the: following manner:
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Although academic freedom is not one of the enumerated
rights. of the First Amendment, the Supreme Court on numerous
occasions: emphasized that the right to teach,. to inquire, to
evaluate: and study is fundamental to democratic society. . . .

The right to academic freedom, however, like all other
constitutional rights, is: not absolute and must be balanced
against the competing interests of society. The court is keenly
aware of the state's vital interest in protecting the
impressionable minds of its young people from any form of
propagandism. in the classroom.

Some. teachers. have argued that their freedom of speech to the
classroom should approach.the'student's.greater’rightttkanow.Bo
While this may be true of the university professor, elementary and
secondary school students. are compelled to attend school because of
compulsory attendance laws. and generally have no choice as to their
teachers.%1
. Nolte states that there are five well-settled principles of
law governing academic freedom of public school teachers:

1. Teachers may not use their classrooms: as' forums for

imposing their pet ideas on a captive audience, the student.

2. The age, size, and maturity of the students present some
limits- on what can: or cannot be introduced.

3. The board may set reasonable limits on: the bounds of the
curriculum thereby curtailing the' freedom to go outside: those limits.

4. The teacher 1is restricted to his own area of expertise.

5. The board may prescribe other prohibitions by resolution.

or prescribe. in what ways controversial subjects are to be' treated,

if at all, in the classroom.82
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In considering whether a classroom activity is within the
scope: of academic freedom, the courts will also consider whether the
activity has a valid educational purpose. For example, the Seventh
Circuit Court recently upheld the termination of three non-tenured
teachers who, after attending a showing of the movie '"Woodstock,'
distributed to their students alleged obscene»materialé which also.
encouraged students to sample marijuana and LSD.83

In contemplating;usé of materials which some people may
consider "obscene" the teacher must not only consider the above factdrs
but must recognize that the United States Supreme Court has held that
contemporary éommunity standardS-iﬁ obscenity: cases should be
interpreted.by‘ldcalgrather*than»national.ﬁofms;sa' Recently the
\Tenth'Circuit:Céurt ruled that such "community standards' may,be-used
to dictate the»extentxof;ésteéchet'S-Fifét.Amendment rights in the -
classroom. The Court held that a-teacher does not havé,a constitu~
tional right to persist in utilizing teaching techniques disapproved
by the principal and the board.33 |

Teachers. do not have the right to.advocate~é¢hool disruptionQ
riot, destruction of property, or an: invasion of the rights of. others.
For example, a. Missouri algebra. teacher who told his students. that
they were ". . . 4000 strong, and could drive out the warmongers,'"
meaning: R.0.T.C. officials, was held to have exceeded his- authority
and was. properly dismissed.86

ItfiS‘well(established=thatsa state legislature can require

"

' those subjects. which are ". . . plainly essential to good citizenship,'"
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however, it can prohibit only that which is "

e e . manifestly inimical
to the public welfare."87 From the latter evolved this country's most
widely publicized court case on academic freedom.'anrly in this
century the state:. of Tennessee enacted a statute making it illegal to
teach the "theory of evolution" in the public schools of that State.
Scopes, a biology5teacher;.éxpounded on this theory in the classroom,
resulting in his dismissal and the subsequent ''Scopes Monkey Trial,'"
where he was found guilty and was assessed a fine.88 1In reviewing the
action of the lower éourt,'thevTenneSsee»Supreme,Court reversed. the
conviction of Scopes on the grounds that the jury and not the judge
should have set the fine; however, the Court held that no constitutional
right had been abridged:
Plaintiff in error was a teacher in the public schools of

Rhea: County. He was an employee of the state of Tennessee or of

a municipal agency of the state. He was under contract with the

state to work in an institution of the state. He had no right or

privilege to serve the state except on such terms:. as the state

prescribed. His liberty, his privilege, his immunity to teach and

‘to proclaim the theory of evolution elsewhere than in the service

of the state,vwas in no wise touched by this: law. . . . He was

always: at liberty to take his beliefs and go elsewhere.%9

Over forty years later, the United States Supreme: Court

considered the'constitutionality‘of“avstatutezprohibiting_the teaching:
of evolution in the state-supported schools. of Arkansas, one of three
states- having such a law:in 1968. After'some'discussionlof academic
freedom' and freedom of expression in the classroom, the Court finally
based. its decision on another First Amendment clause, that:of

establishment of religion. The Court held the statute to be unconsti-

tutional because it attempted to blot out a particular theory which ist
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in conflict with the Biblical account of creatiom, thus advancing one

religion over all,others.90

Much earlier, in Meyer v. Nebraska, the Supreme Court

invalidated a statutory prohibition: against teaching a foreign

language in grades lower than the ninth in any school, public or
private. While the Court upheld: the power of the state over curriculum
in general in its tax supported schools, it held that to impose such a
regulation on the private schools. and its teacheré,.like Meyer, was
limiting the rights of modern foreign language teachers to teach, of
pupils. to gain‘knowledge, and of parents to control the education of
their children. The primary thrust of the Court's decision was that
the statute deprived: a. person of the constitutional right to pursue
an'éccupation Which is. not contrary to. the public interest.gl |

It is not the function of the courts, however, to judge the

academic"merité.of the teaching method being' used by the teacher.
A California court said:

Teachers are protected by the fact that they cannot be
disciplined merely because they made a reasonable, good faith,
professional judgment in the:- course of their employment. with
which higher authorities later disagreed.’“

In 1974, the Fifth Circuit Court ordered the reinstatement of

a: twelfth grade:civits andcﬁolitical science teacher who had taught
such controversial subjects. as race relgtions and: the Vietnam War.

The Court upheld the district federal court's reasQning that a teacher
vhas a right to choose a: teaching method which serves. a. demonstrated

educational purpose and has not been proscribed by regulations of the

administration or the-board.93
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According to Nolte, students are entitled to alternate
assignments in cases where they object to readings or passages iﬁ books_
which fo them or their parents are indecent, irreligious,. or
embarrassing. '"Academic freedom does not mean: the right of a teacher
to force-feed students on the grounds that 'it will be good for them. '"9%

While there are no West Vifginia~cases of record on academic
freedom, other courts make it clear that teachers have the right to
assemble, speak, think, and believe as they wiil; however, it is
equally clear that they have no right to work in the- public séhool on
their own terms. Rather, they must éomply with reasonable rules. and
regulations of the school system and not stray too far from.gcceptablev,

community norms.
ASSIGNMENT OF DUTIES

While most school employees. are fully aware of their primary
resbonsibilities, there are often many questions about extra
assignments and related duties. Whether the assignment of extra duties
to a school employee is. legal is largely a matter of contract. In

West Virginia, a written contract in the form prescribed by the: State

95

Superintendent of Schools is. required of the teacher-and: the county

board of education. That contract states in part:

« « « [Tlhe Teacher agrees faithfully .to. perform’all the
' duties of said. position and employment, and agrees faithfully to
observe and enforce the rules and regulations lawfully prescribed
by legally comstituted school authorities: insofar as such rules
and regulations may be applicable to said county. '
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The services to be provided by the Teacher shall be such
services: as are required by law, by the lawful rules and
regulations of the state board of education and by the lawful
rules and regulations of the Board.?

While there are no West Virginia cases of record on extra
duties, other courts have held it permissible to assign teachers. to
supervise athletic events,97 English teachers to coach school plays,98
- physical education teachers to coach intramural and interscholastic

99

teams, and to force attendance at school sponsored workshops,lOO and

"open house" activifies.lo1
On' the other hand, the Supreme Court of Pennsylvania held that
a teacher could not be required to supervise a voluntary high school
boys' bowling club‘since it was not truly a school activity and since
the teacher wags. not to teach, coach, or ‘instruct;, but was simply to
maintain discipline of the boys at the local bowlingzalley,loz.
Additionally, Reutter and Hamilton state that, '"No teacher may be
compelled to perform. such services as janitor service, traffic duty,
and school bus driving."'lo3
West Virginia teachers: are often required to participate in
pareqt—teacher conferences and in-service-educational.programs, ﬁot
askextravdutyg_bﬁt as. part of the paid employment term as provided for
by the. Legislature:
aninstructional days. in the employment term  may be used for
curriculum- development, preparation for opening and closing of the
instructional term, in-service. and professional training of
teachers, teacher-pupil-parent conferences, professional meetings,
and other related activities.!0% '

This provision notwithstanding,'problems do occur as evidenced

by two recent West Virginia cases. In Ddddridge county, a teacher was:
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dismissed wﬁen he»féiled tovparticipate in a parent-teacher conference.
While his reinstatement was ordered by the West Virginia Supreme Court
of Appeals, the Court did impase a twenty day suspension without pay
as proper penalty for the teacher's willful absence. 103 ‘Similarly, a
Lewis County teacher who had been dismissed for insubordination and
willful neglect of duty for missing the greater part of the opening
day of school for the purpose of enrolling in graduate  school was
ordered reinstated by this same Court. 1006

While the content and form of the contract executed between
the county board. of education and its auxiliary and service personnel
do not have to be approved by the State Superintendent of Schools,

107

the contract must be in writing and may include provisions similar

to the contract used for teachers. Contracts for auxiliary and

service personnel must identify the employee's "class title,"
ploy

thereby
establishing the primary responsibilities of the position as enumerated
by- state statute.108

While county boards- of education, as political subdivisions
of the State of West Virginia, are now exempt from federal wage and

hour laws under the United States Supreme Court ruling in National

League of Cities v. Usery, 109 there are applicable state statutes.

Recent enactments: of the West Virginia Legislature provide a minimum
salary schedule for auxiliary and service personnel and also providéa
that: such personnel working less than three and one-half hours shall
be paid one-half of the full’salary for the position, while employees

working more than three and onme-half hours shall receive full
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compensatibn.110 It makes no difference whether the full-time
employee works four or eight hours, the pay will be the same. West
Virginia labor laws applicable to school auxiliary and service

personnel provide that:

. « . [N]o employer shall employ any of his employees for a
workweek longer than forty-two hours, unless such employee receives
compensation: for his employment in excess: of the hours. above
specified at a rate of not less than one and one-half times the.
regular rate at which he is employed,lll

In regard to the daily and weekly schedule for teachers,
policy of the West Virginia Board of Education provides:

'"Regular school day' shall not exceed eight hours of school
duty in one day nor more than forty hours of school duty each
week. Assignment to school duty is considered to be the interval
a teacher is required to be present to perform curriculum or
co-curriculum. services.

The State ?uperintendent.of Schools has. interpreted this

regulation as follows:

Compensatory time or other compensation at the regular rate
of pay must be given by a county board of education to a teacher
for attendance at a staff meeting, inservice .training, or other
activity (planning time,. etc.) which the teacher is expected
to attend, unless the activity falls within the regular work day
of a teacher (which may not be more than eight hours) and the
regular work week of a teacher (which. may not be more than forty
hours). A teacher may not be required to work more than this
time, but he or she may agree to do so for compensation at the
regular rate.

Once the school year has begun, the teacher's work day or
work week may not be increased unilaterally by the county board of
education, although the teacher may agree to such increase for
adequate compensation.

It is the statutory respounsibility of every school. employee

in West Virginia to properly keep such records and make such reports

as may be required. by the local board of education or the State

N
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Superintendent of Schools. = An employee'snpay may be. withheld until

all reports have been submitted.ll4
PERSONAL LEAVE

Public school'employees are expected to carry out, on a daily
basis, their contractual responsibilities to the local board of
education. In West Virginia, absences from work which are not:
included in personal leave provisions: may result in an appropriate
reduction in pay.

At the beginning of each employment term, any regular, full-
time- employee is entitled annually to at least one and one-half days
of annual personal leave for each employment montﬁ or-major‘fr;ctioﬁ
thereof in the employee's employment term.. Unusedﬁleave_is
accumulative without limitation and is transferable within the State.
If an employee should claim and receive Rersonal leave: which he has
not: yet accumulated on a monthly basis and subsequently'léave—his
employment, "he is required to reimburse the board for the salary or
wages paid him for such unaccumulated leave.'115

County boards. of education in: West Virginia are given much
latitude in implementing the personalAleave«policy‘established by the:
Legislature.

A regular full-time employee who is absent from assigned
duties. due to accident, sickness, death in the immediate family,
or other cause: authorized or approved by the board, shall be
paid his full salary from his regular budgeted salary

appropriation during the period which he- is absent, but not to
exceed the total amount of leave to which he is entitled.ll®
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It is noted that a "regular full-time employee' is defined
a5~“. . . any person employed by a county board of education who has

LY

a regular position or job throughout his employment term,. withqut
regard to hours or method of pay."117
County boards of education may legally extend the reasons for
granting personal leave beyond the statutory provision,of'"m . . acci-~
dent, sickness, and death in the immediate famiiy."lls‘ Additionally,.
the local board may establish reasonable regulations for reporting
and verifying the cause of absences excépt thét‘effectivevJuly 1,
1979, each employée-is'entitléd to be absent from work. under personal
leave coverage fot three days per year without cause. These days may
not. be consecutive unless approvgd by tﬁ; principal or supervisor and
cannot be used for the purpose of a strike or work stoppage.119 For
all other absences the State Superintendent has: held that the county
board of education may impose regulations which include a requirement
callingwfof a signed statement from a physitiaﬁ;.however, the board
may not require that the nature of the illness be disclosed.120
Interpreﬁations-by-the State Superintendent of Schools have
defined "sickness" to include medical and dental appointments on

school,tim.e,121

infectious diseases resulting in: the employee being:
quarantined,1225and:when a: female employee: is. physically unable to
perform her duties due to the effects or~aftef—effectsvof pregnancy.123
In the latter instance, the State Superintendent said, "While

pregnancy itself could not, of course, be termed a sickness, it is a.

reasonable presumption that a pregnant woman who is unable to perform

her work is also sick. . . .'"124
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The subject of fringe benefits for pregnancy has been the
~ subject of much litigatiom in the last decade, resulting'in action by
both the United States Supreme Court and the United States Congress.
In 1974, the Supreme Court declaredvunconstitufionalJSCEOOI board
regulations which réquired:all pregnant teachers, regérdleSs.of
circumstances, to absent‘themselves«fr0m2the classroom for arbitrary
periods of several months:. prior tc>,~child.birth.l25 Howevef; two years

later in General Electric Co. v. Gilbert, that same Court said,

", . . an exclusion of pregnancy from disability benefits plan pro-

viding general coverage is not gender-based discrimination at all."126
Then in 1977, the Court found that an employer's policy of not awarding,

sick leave pay to pregnant employees, ". . . legally indistinguishable

from the disability insurance:program,upheld in.;herprévious.instanée."127
That same year, the federal court for the Southern:District of West
Virginia held that pregnancy related "sickness" was not a "sickness"
within the meaning of the West Virginia statute and that a board of
‘education which had not provided sick leave for this reasom ". . . has
not violated any rights: of the plaintiff secured to her by either
Title VII or the Equal Protection Clause of the‘Fourteenﬁh Amendment."lzs
What the courts could not provide: the pregnant employee, the

Ninety-Fifth'Congfess saw fit to approve-in'Octoberg.1978pv In
enacting Public Law 95-555, Congress amended Title VII of the Civil-
Rights Act of 1964 by adding a new subsection: |

; The terms 'because of sex' or 'onm the basis of sex' include,

but’ are not limited to, because of or on the basis of pregnancy,

childbirth, or related medical conditions; and women affected by
pregnancy, childbirth, or related medical conditions shall be
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treated the same for all employment-related purposes, including
receipt of benefits under fringe benefit programs, as other persons
not so affected but similar in their ability or inability to work,
and nothing in section 703(h) of this title shall be interpreted

to permlt otherwise. .

Thus,. county boards: of education mﬁét grant personal leave for illness
related to pregnancy in the same manner as they would for any other
cause. |

School employees in West Virginia are entitled to their normal
daily rate of pay when absent under provisions of the state and county
personal leave policy. - School principals, coaches, band directors,
and others who receivelsupplemental pay for non-instructional duties
have a‘legal right to receive fullhsalary for days missed under the
policy.130
The State Superintendent has ruled that legal holidays félling

¢

within the period. of personal leave are not. charged against the

131

employee's personal leave entitlement. State law provides that when

a holiday falls within'theremployment term all regular school employees

shall receive their normal pay for that day,132 therefore, the employee

is entltled to the paid holiday even though he may be off for persomal
leave prior#to~andtfollowing'theaholiday{l33 Similar application is.
appropriate when schools are closed'because'of'inclemenﬁ weather or
conditions beyond. the control of the local board of education,. unless
"appropriate altermnate work schedules' are required. If employees are
not able to work: such alternaté schedules, available personal leave,
if applicable, would be chargeable against the employee's personal

leave«entitlementp134
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Substitute personnel who are not 'regular full-time employees"
are not entitled to personal leave benefits.l35 Neither would they
receive compensation for‘holidays or when schools were closed because
of inclement weather or other-emergency,136 However;,a‘substitute‘
employed under cdntract‘is.consideredfa "regular full—time-émployeeﬁ '

and would be eligible for full bemefits.l!37
LEAVES OF ABSENCE AND OTHER ABSENCES

While paid sabbatical leave: is not évailable~to.public schbolf
employees in West Virginia, county boards of education-may grant
unpaid leaves of absence for periods up to one year‘for’purposesvit
deems worthwhile. Mos;.leaves usually: are granté& for=medical,
maternity, educati9ﬁal,.or~professional feasons;‘however, any reason
may be-found.adequate.iﬁ the:eyes of the local board;l38” Yéarly
extensions of the unpaid>1eave may also be granted.at the discretion

of thefboard..139

Personnel having continuing contracts with the board of educa-

tion are entitled to a position with the board upon: their return from
a ieave‘of absence.. While- the board is:not requifed.tO‘place ﬁhe
returning~employeé»in;therposition‘he/she formerly held, the- statutory
procedure for Eranéferring;personnel, as defined 'in Chapter 2, would

S .

have.:t'o.bévf_ollowed.l4

Probatiohary'personnel‘who are granted leaves. of absence are

also entitled to reemployment unless they are terminated in accordance

with statutory provisioms, also discussed in Chapter“Z.l-41

N
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West Virginia teachers serﬁing‘under‘continuing'contract may,
upon consent of the board, be pro§ided released. time for épecial
professional or governmental assignments without jeopardizing their
contractual rights or any other rights, privileges; or benefits.l%42

A county board of education may approve- the attendance of any
or all employees at educatioﬁal conventions, qonferences, professional
meetings of teachers, or service meetings of auxiliary and service
personnel, when in the judgment of thg-superintendent it is necessary
or desirable. Approved aﬁtendance at such meetings on school days may
be substituted for an equal amount of teaching or'employmenﬁ‘and
employeeé attending shall not suffer loss of pay..143 The board may pay
all or part of the expenses: of any personnel designated to represent
the board at such meetings- or to vi;it another school system..,l44

When a teacher's employment term overlaps his participation in
summer schooling at an institution ofbhigher'learningwfor the purpose
of professional growth, the county superintendent may approve the
substitution of up to four days of such schooling for a like number of
non-instructional days: of the employment term.145

Unless.excuse& by the judge of the court, West Virginia school
personnel are required to serve when called as- jurors: during their
employment term. The local board of education is responsible for the
difference in pay between: that allowed for such jury service' and th;
amount of salary due the employee for the period of servicé:146

There is no express authority for payment of salary to any

school employee absent from duty to testify before a court, even though
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subpoenaed. However, it would seem that a county board of education
has the authority to include such absences in its personal leave

147

policy. State law does provide that a subpoenaed witness is entitled

to receive from the court not less than ten or more than twenty dollars,
plus;mileage, for each day of required attendance: as a witness.148
County school employees who are members of the national guard
or any military reserve unit of the United States. armed services are
entitled to a leave: of absence without loss of pay or status on the
days during which they are engaged in drills, parades, or other duty.
The maximum period for such is thirty days in any one calendar year.

The Statutory term "without loss of pay" means that the employee shall

~continue to receive: his present salary or compensation, even though he

may be receiving other compensation for his military servicea149
WORKMEN'S COMPENSATION

All school districts in West Virginia are required to subscribe
to. and pay premiums inté the West Virginia Workmen's Compensation Fund.
All employées, professional, auxiliary, and se%vice, are afforded
protection under this program—.150

The Workmen's Compensation Fund provides: for medical treatment
and hospitalization for employees. who suffer injuries by reason of
their employment. Temporary total.disability benefits: for any com-

151

pensable injury are also provided. Coverage includes injuries which:

may be sustained during travel or at an alternate duty station if in

performance of duties required by the--employer.152
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Upon sustaining an on-the-job injury, the employee is
responsible for notifying the local board of education and the
Workmen"s Compensation Commissioner of the time, place, nature, and
cause of the injury and whether disability has resulted therefrom.

Notice to the board may be given personally or by registered mail.153

UNEMPLOYMENT COMPENSATION

To comply with the Federal Unemployment Tax Act, as. amended
by Public. Law 94-566, the West Virginia Legislature, in 1973, extended
the federal-state unemployment compensation program to agencies of the
state and local governments, including county boards of’education.154
School employees. are now eligible for the: same coverage as persons
employed in the private sectof, a thirteen weékperiod.155

Benefits are to he denied a school employee between school
terms, provided he has worked for a board of education the: previous
te;m and has reasonable assurance of, or a contract for, such work the

next term. Similar denials cover periods of vacation and holidays.l:’6

INSURANCE

' The State of West Virginia provides a comprehensive group
insurance program for all emnloyees of the State, including personnel
enployed by county boards of education. Benefits of thevvoluntary
program, administered by the West Virginia Public Employees Insurance
Board, include life insurance, accidental death and dismemberment

insurance, comprehensive hospitalization and health care insurance,
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and major'medical insurance. ‘Aaditional group life insurance and
accidental,death~énd aiémemberment insufaﬁte are available on an
optional‘basis.157
'Employees who work at least twenty»houfs-per'week or ome
thousand forty hours per year are eiigible to partici?atefin the State
insurance pfogfamy Eﬁployees-who do nét enroll in the program during
their first thirty—one days of employment must satisfy the insurance
carrier that they are in good health prior to becoming'insured.158
‘ParticipantS»are reqﬁired to: pay thirty'percent:of'the-cosﬁ
of their‘insurance.program'fér the first year. After that, the full
cost of the basic life and health care insurance for the employee,
hiS~spouse; and Childéen is. fully bornme by the State.l>%
In,additionzté_the Statevinsurancevprogrgﬁ, the Legislature
has authorized school employees to participate in ioéal grogp~in$uraﬁce
programs for life, health and accident, hospitalizatioq~or’surgery,v |

160 and&automotive,lél

\death benefit,. At the present time, many local
group insurance programs are either loss~of-time or cancer-care
insurance plans. In all cases, only those'éomsanies:whoée»plan‘or’plans
receive the majority vote of the employees shali.have,thevprivilege
of'payroil deductions.l62 However, the Attorney ngéral has: held that
instructional and administrative:persoﬁnel may subscribe to one
insurance program and thevauxiliary‘and,servicevpersonnel to another
company, or they may select the same company.163

A county board. of education may also enter into a tax-sheltered

annuity agreement with employees and insurance agents licensed to do-
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business in the State. Under such agreements, the employee would
authorize the withholding of a portion of/his:éalary to be deposited

in an annuity plan for tax deferment purposes.164
RETIREMENT

Establishéd in 1941,.the;State;Teachefs.Retirement:System'
provides an'independent_;etirement program for'all professional
personnel fegularly employed for at least one-half time service in the
éublic schools of the State, in the State Department of Education, or
in the State colleges and univérsities- Also included are non-teaching
personnel emplﬁyedvby the above entities or the Teacherisetirement

..

Board, providing such personnelbare»regularly'employedAfor‘fu11~time
service.l05 "Fyll-time service" is defined as performing the duties
.of a regularly establishéd,position or job throughout an‘employment
term, regardless. of the number of hours worked. For purposes of the
retirement program, all public school professional and non-teaching
personnel are considered "teachers.'106

Membership in the«StateATeachers:Retirement'Systemris-mandatory
for pérsonnel employed by county boards of education, the State
Department of Education, and. by the Board of Regents,. egceﬁt.that
statefcollege-and,university employees. may elect alternate membership
in their own retirement program,167 County board of education
 personnel,employed under the various federally fﬁnded.programé‘are
included as members of the State TeacberS'Retiremenf System; however,.

the federal program is responsible for the full employer contribution.'®®
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Membership in the State Teachers Retireﬁent System continueS
until the employee dies, retires,. withdraws membership upon cessation
of teaching or school,empléymenF in the State, or when service credit
amounts:to:less-thaanive years: in any period of ten consecuﬁive
years.169

Each member of:the retirement system is presently required to
contribute: six. percent of his monthly earnable compensation to the
retirement board.!70 Mehbéf"contributionS»are deducted by'the employér
ahd are credited to thezemployee's»individual account. Employer
contributionsuarevderived,from.Legisla;ive appropriations matching
‘the annuéi’contribusibn of thelmembership.”1

Retirement credit is granted for military service in the

1]

armed forces of the United States ". . . in any period of national

emergency within which a federal selective service act was in

effect."l72

Credit awarded for such service shall ndt exceed ten
years. or twenty—-five percent of the total senvige at retirement. Full
credit is granted for prior participation.in-the West Virginia Public
Employees Retirement System. Service credit may also be purchased

for employment asva-teachér by the federal government or a state or
territory of the»Uﬁited States on the same basis as that retirement .
system would allow credit for service: to a teacher from West
Virginiaml73

Eligibilityvfor'retirement allowances is based upon age,.

years of service, and in some instances disability. Presently, a

member is eligible: for full retirement benefits, regardless of age,
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if hevhasrserved,thirty—five years. Full benefits are also provide&
if a member has reééhed the age of sixty, having-servedxét_least five
years. Members who are fifty?five:years of . age and have thirty years.
experience may retire and receive benefits; however, only ninety
percent of the prior service allowance will be counted. 174
| A member is also eligibletfor“retirement allowances: if he has

credit for twenty years‘total.servicevanﬁ has. notified the Retirement;
Board in writing that he desires retirement benefits to be deferred
until.ége\sixty.l75

Disability benefits are available after ten years of West
Virginia service. An examination by a physician or physicians
selected,sy the.Retiremént Board must show that the member is incapaci-
tated. for serviée'aé aJteacher‘and’that the disability is: total and
likely to be permanent.. Continuancerof'the‘disability neéessitates a
medical examination annually for five years and at such othgr times
that the:Retiremen;‘Bégrd'may'reQuire3176

A year of service credit corresponds with each school term or
fiscal year completed and is to be defined by'the‘TeachenskRetirement
Board. Present rules call for fractional credit to be awarded when a
member is absent for more than one month in a school yeaf or for
teaching: one-half time. 177

In compliance with Public Law 95-256 passed by Congress in
1978,178>the manda;ed retirement agerffmemberS‘of’therStéte Teachers
Retiremeﬁt System has- been' changed. to ége seventy; however, an
employee reaching seventy years of‘age dufing the school year may

complete that employment‘term}179'
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GRIEVANCE PROCEDURE

By policy of the Stage Board of Education enacted in 1972"
county boards. of education are required to adopt a formal written
grievance procedure that '"clearly proQides for the resolution of
differences between employees and em.ployer."180 Counties are allowed
to adopt such grievance procedures as it may deem appropriate and
effective; however, the State Board states that such procedures must
contain at least the. following essential provisions:

1. Terms used ih the.adopted‘procedure shall be fully
defined.

2. No. reprisals of any kind may be taken by either party
as a result of the use of the procedure..

3. The adopted ;rocedure should be as clear and;unambiguous’
as possible, and should be available to all employees in the county.

4. Differences should be resolved as. quickly as possible.

5. Any employee‘ghould be permitted to have assistance
should he desire it in utilizing the adopted pfocedureu181

In a casé decided:by the West Virginia Supreme’ Court of Appeals
in 1977, a county board of education refused to grant a grievance
hearing in the nonrenewal of a teacher's. probationary contract. The
Court acknowledged that a due process hearing was not required under
state or federal statufe or under the common law when a person's
liberty’or'pfopefty rights have not been. abridged. However, it held
that when a county board of education establishes an employee

grievance procedure which extends an employee's rights beyond those
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guaranteed by statute and Constitution, the sﬁperinténdenf and the
~board must ". . . abide by the remedies and procedures it properly
establishes to conduct its affairs."182 It is noted that West Virginia
statute has since- been changedﬂto allowaprdbationary personnel to
secure a hearing before their county board of education in nonrenewal
cases. 183
Excepting_that redress may be- sought through the courts5 final
authority in grievance matters rests with the State Superintendent of
Schools who will review- any grievance appeal having;exhausted.local
‘remedies. 184 "Rules. of Procedure for Resolving Controversies and
Disputes' were adopted by the West Virginia Board of Education in
1971 for the purpose
. . . of handling those problems arising in the state school
system which have gone beyond the normal routine. remedies- which
are available at the county level. . . . The State Superintendent

shall use his discretion as to whether or not he may hear a
controversy at any time.

EMPLOYEE ORGANIZATIONS

The right of éublic school employees in West Virginia to join
and.participate~in,emplbyeedorganizations is based on both federalrv
and state constitutional provisions. -The First Amendment to the
United.States;ConstitptiQn3;made applicable: to the states by the
Fourteeﬁth Amendment, fcrbids,any'law.abridging‘"l . . the right of
the people peacefully to assémble, and to petition the government for
a.redress-of'griévances."186 uSection'Sixteen,of Article III of the

West Virginia Constitution has a similar provisiom:
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The right of the people to assemble in a peaceable manner,

to consult for the common good, to instruct their representatives

or to apply for redress of grievances, shall‘be_held,inviolate.18§
These provisions give public school employees, as citizens, the
right to assemble peacefully and to pétitién thebgovernment.‘ To
deny these constitutional rights would be to deny equal protection of -
the law.

| In 1966, the West'Virginia Attorney Generélrconcluded,that‘

public employees may join and participate in the activities of labor
unions, professional organizations, or non-professional employee
organizations because of their state and-fede:al‘conétitutional
freedom: of expression, assgmbly, and.petition.,188 Official.policy of
the West Virginia Board of Education has a similar provision: "Schopl
employees. are entitled. to meet together, form assoc?atioﬁs, and. work
in concert in~qrder'to.improve;their'circuﬁstances or the circumstances
of the schools."!89 |
State board policy and the common law provide that employees

may petition the administration and the board of education on matters

of concern without fear of reprisal.lgo
COLLECTIVE BARGAINING/NEGOTIAIIONS?

Although West'Virgihia,public school gmployeesjmay meet.and-
discuss the: conditions: of their employment with.their>b0a:d of
education, through or'with“the-assistance,of”an'eﬁployee:ofganiza-
191 |

tion,. several opinions rendered by the office of the Attorney

General since 1938 have consistently held that school employees
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may not strike and that county school hoards may not legally enter
into a collective bargaining contract as that term is generally
defined.1%2 The most recent opinion cites the common law origin of
this position,

« « « (1) The fact that the law of this State has:its origin
in the common  law (Article III, Sectiomn 21, Constitution of West
Virginia), which prohibits. public employees: from exercising the
right to bargain collectively, the right to strike, closed shops
and other related. activities normally associated with and approved
by the courts as rights. belonging to such organizations and groups
in the private sector of our society; and (2) the absence of
legislation or a definitive decision by the Supreme Court of
Appeals of West Virginia modifying the common' law in this regard,
authorizing, permitting or directing county school boards (or
any other public agencies) to enter: into such 'collective
bargaining' contracts with designated groups, labor unions or
other representatives: of public employees.193

A 1966 opinion of the Attorney General summarizes the authority

of thefWest'VfrginiaALegislature»on collective bargaining matters,

« « » (1) [Flixing of conditions of work in the public service
is a legislative function; (2) neither the executive nor the
legislature may delegate such functions to any outside group;

(3) unless specifically authorized by law, a governmental unit
may not enter into a collective bargaining agreement; (4) the
Legislature, or executive, must be free to change the conditioms
of employment at any time, and thus cannot set for a fixed period
of time upon or bind a subsequent executive or legislature by its
action.l9

While the State Superintendent of Schools has stated that

county boards of education may not negotiate the terms and conditionms:
of employment, may not enter into any such agreements with employee.

organizations, and may not recognize an employee organization as the:
exclusive bargaining representative of any group of employees,195 the

State' Attorney Genmeral has takemadifferent position in each instance.

In a lengthy 1976 opinion, the Attorney General declared 'megotiatioms'
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to be lawful under the following definition:

The terms 'negotiate' and 'negotiation' as used in this
opinion are defined herein to include the process or procedure
between public employers and public employees or their duly-
authorized representative or representatives. by which an
agreement -—oral or written—- is attempted to be reached
regarding wages, hours of employment, grievances, etc.,
affecting the total conditions of employment and the relationship
between the public employer and the public employee.196

"Neither the term 'negotiate' or the process of '"negotiations' suggests
or includes any illegal act or activity on the part of the county

school boards,'" said the Opinion.197 However, ''collective bargaining"

is unlawful because-ité definition, ". . . includes, in some instances
at least, the right to strike, compulsory or binding arbitration,
compulsory or binding fact-finding by a third party, etc."198
According to the Attorney General, local school boards may
also "recognize,'" for negotiation purposes, a labor union or other
employee organization which has been selected by a majority of the
employees of a ''megotiatiom unit."99 The board may also enter into
a contract or an agreement'with the following stipulation:
The only limitation upon any such 'contract' or "agreement'
is the general law applicable to the possibility of financial or
statutory changes that may occur during the life of the written
document which may make some or all of its terms,inoperative.zoO
The Attorney General states that a school board and an employee
organization could legally submit unresolved issues to 'mediation! or
"advisory fact-finding" since neither procedure consists of binding
decisions or determinations being made by a: third party. However, he
notes that “binding arbitration'" would constitute an ". . . illegal
and unlawful delegatiqn of authority and responsibility imposed by

law solely upon the public employer."201
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So far as can be ascertained from the State Department of
Education, no cbunty>board of education has a "negotia;ed” contract
with an employee organization,zo-2 even though the Attorney General
ruled such was legal almost five years ago.

In 1969, approximately four thousand.employees.of the West
Virginia State Road Commission were involved in an eight-day work
stoppage. When employees did not return to work following an appeal
from the Governor, he dismissed them for participation in an illegal

strike against the State. In Kirker v. Moore, the Federal Court for

the Southern District of West Virginia said,

It is axiomatic that a strike by public employees for any
purpose: is: illegal under the common law, and no statutory
declaration of their illegality is necessary.

Under the circumstances, the Governor and the State ,
Road Commissioner had the right, if not indeed the responsibility,.
to terminate the plaintiffs' employment with the State. This.

action . . . not only comported with the law of the State, but
violated no_federal constitutiomal rights: of the employees so
discharged.

In response to an alleged abridgement of the employees'
procedural due process rights, the-Cburt held that ". . . if the
plaintiffs had any rights to procedural due process, they forfeited
such rights through their own misconduct . 204

While West Virginia school employees do not expressly have thé
right to negotiate or bargain collectively, the West Virginia
Legislature has considered bills which would permit such activities
each year since 1971.205 yhile the West Virginia Education Associa—

tion, representing the majority of the teachers in the state, has
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sponédred much of this legislation, the West Virginia School Service .
Personnel‘Association,,representing the majority5of the service and

auxiliary personnel, has always voiced opposition.206
SUMMARY

As edﬁcation is a state function, it is clearly'eVident thatb
a state legislature-hastghe»authority to prescribe the course of
study, the system of instruction pursued, as well.ag the textbooks: to
be. used in the public schools of the state.

While'the'West.Virginia Legisléture has, in fact, prescribed
ce{tain courses of study, the fesponsibility for;implemenfation of
the public school instructional program in the State lies with the
West. Virginia Board of Education. That Board has established minimal
graduation requirements and has designated required courses of study
for the elementary, seventh and eighth, and high-échool‘leVEls.
County boards of education are encouraged to increase graduation
requirements. and to offer a diversity of elective courses.

The‘process,of selecting elementary‘textbooks, both at the
state and county level, is. clearly defined by statute. Textbook.
selection at the secondary level, however, is left to the discretipn
ofvthevcounty board of education, except that the texts must be
adopted county-wide and for the prescribed adoption period.

West Virginia children are required to attend.schobl between
.the-ages of seven and sikteen; however, pupils may be eXémpt'fromvthis
requirement if they are‘attending.a private or parochial school

approved by the county board of education. Religious instruction held-
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in the regular school classroom during the school day is unconstitu-
tional; however, public school students may be released to go off school
premises for such-activities; Group prayers in the public schools are
also unconstitutional; as are Bible reading and services held to promote
religion. However, the study of the Bible and religion as a secular
program of education isupermissible._ Likewise, the study of historical
documents, participation in patriotic ceremonies, and singing anthems
having reference to God are not unconstitutional.

While public school teachers have academic freedom, that
freedom is not nearly as absolute as that of the university or college
vprofessor, In judging whether a classroom activity is permitted under
academic,freedqm; the courts consider the age and maturity of the
student, whetherfsuch activity had been legally prohibited by ths
school board or perssns in charge, and whether the activity fulfilled
a valid educational purpose.

In West Virginia, the regular school day for teachers cannot
exceed eight hours or forty hours per week. The teacher is entitled
to compensatory time or additiomal payment for school duties- performed
beyond this limit. Overtime pay for auxiliary and service personnel
must be paid for all hours in excess of forty-two per week.

School personnel employed. on a. regular basis are entitled: to
at least one and one-haif days of annual personal leave for each
employment month. ' Unused leave is cumulative without limit and. is
available to employees who are absent due to ‘accident, sickness, or

death in the immediate family. Counties may extend this coverage and:
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may establish reasbnabie regulatiéns for reporting and verifying the
absence. |

Subject to board approval, paid leave may be granted for
attendance at educational conventions, conferences, and meetings deémed
~necessary or  desirable by the county superintendent of schools. The
superintendent may also grant paid leave for non-instructional days.
when a teaéher'svemployment term overlaps his. participation in summer
school or when an employee member of the national guard or any
military reserve unit is called to participate in drills, parades, or
other duty. Unpaid leaves of absence may be granted school employees
for any purpose-deemed»worthwhile by the county board of education.

Amoqg fringe benefits afforded school employees in West
Virginia are workmen's. compensation insurance, unemployment compensa-
tion, and the.opportuﬁity to participate in a state-sponsored
comprehensive group hospitalization and life insurance program at
little or no cost. County boards of education are also authorized to
deduct premiums of local group insurance plans and for tax-sheltered
annuities..

All regularly employed personnel of countéﬂboards‘of education
must parﬁicipateain the: State Teachers. Retirement System, contributing-
a. fixed percentage’ of their income: to. this fund.  Eligibility for
retirement allowances is based upon age, years of service, and in

- some instances, disability.'
County boards of education are required to provide‘a written

grievance procedure for all school personnel. This procedure must
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clearly provide for the resolution of differences between employees
and the local board.

Under federal and state constitutionmal provisions, school
personnel may meet together, form associations,‘and work in concert in
order'tovimprove their circumstances or the circumstances of the
schools. However, in absence of statute in West Virginia, employee

organizations have no authority to bargain collectively or to strike.
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Chapter 5
CONCLUSIONS.AND RECOMMENDATIONS
CONCLUSIONS

‘On' the basis of ;hencourt decisions, statutes, opinions: of
ﬁhe Attorney General, policies. of the«West'Virginia.Boérd of Education,
and interpretations: of the West Vifginia State Superintendent of
Schools presented in this study, the following"éonclusioné may be
justified with reépect to public school personnel in. West Virginiaw

1.  Schools andtséhool personnel are subject to the authority
of the Legislature, the West Virginia Board of Edu;ation,.and’the
Staﬁe Superinté;deﬁt.of Schools.

2. PubliC‘schoél personnel are employed, supervised, and
paid. through county boards: of education but are also considered
to be quasi-state employees and accrue most of the benefits afforded
other state employees,

3. The recommendation of the county'superintendént'is
required before a board of education may empon'a teacher or other
certified person.. However, the board may employ auxiliary and service
personnel without the recommendation of the county superintendent.

4. At no time during pre-employment or employment may the

board, superintendent, or other administrator discriminate against

215
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a person on the basis of race, color, national origin, sex, handicap,
orvage.

5. Abridgment of‘an employee's liberty or property‘rights
entitles the employee to both.substantiye and procedural due process.

6. Professional educators arevrequifed to hold. a wvalid
teéching certificate which: identifies thefspecified*subjeétszandmgrade.
levels‘which they are licensed to teach.

7. The formal fElatiénship~between a.counﬁy board of education
and an employee is eétablished‘by a written contract... Employees acquire-
tenure when: they recéive.algontinuing contract which is issued following-
three years of successful, continuous: service.

8;, Publié school pefsonnel may be transferred without their
consent only if precise statutory.requiremeﬁts aré followed: . *

9. Emplo&ées>may be'diémissed for lack of need; however,
such employees: must be placed on a preferred list for reemployment..

10. Public school employees may be suspended and/or dis-
‘missed for immorality, incompetency, cruelty, insubordination, in-
'tgmperance, or willful neglect of duty.

11. Minimum-salafy schedules and: a: minimum employment term:
of two- hundred. days have  been established by the Legislature for
teachers,. administrators, auxiliary, and service personnel.

12.  The doctrine of in loco parentis permits teachers. and

principals to administer moderate corporal punishment; however, such
action must be administered in the presence of a witness and the age,

sex, condition, and disposition of the student must be considered.
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13. Employee§ of county boards of edutatioﬁ are liable for -
" their torts.

4. Schopllpersonnel are.generally prqﬁected by conditional
privilege: when communiéating_ﬁotentially defamaﬁory'matefialvté autho-
rized personnel.

15.. Teachers:and-administrators may’Bejnegligent if they do
not fulfill their duty to:provide‘adequate supervision,‘prbper teaching
of academiC“skills, and necessary instructions on how to perform activ-
itieS»which‘may be potentially,dangerous.

16. Abridgment of a person's Constitutional rights by
school authorities may result in legal action against them, seeking
' injuﬁctive'relief as: well as damages. | | |

17. TheuLegislature,ana,the StaterBoérd of Eduéation-have»
established required courées-of study, minimal graduation requirements,
and: a prescribed method of elementary.textbook selectibn,

18., School'authoritiesrmay'no;*permit:religious*sérvices,‘
Bible rEading5’or-g:cupuprayersiin the»schoéls;:however, the teaching
of Bible and religioh*as‘avsecular cﬁurse'of study is.perﬁissible.

19. The academic freedom of public school teachers. is limited
by the age and maturity of the student, policy of the board or admin-
istration,. and(whether“suqh teaching serves: a validneducational
- purpose.

20. Public'schooljpersonnEl'mayvbe~required.to'participaté in
' Vteachers"meetings,’in-servicé educational programs, and parént-teachéf

conferences if held within the employment term.
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21. Teacﬁers are due.compénsatory‘time orvadditional sélary-
for required'school duties_performed in exceSS»of,eight hours per day
or forty hours per week..

22. Auxiliary and service persénnel receive half salary if
they_work threé‘and-bne-half hoursvor'leSS~per‘day}..Full salary is due
if the daily work schedule iéﬂmore than three and one-half hours.
Overtime: must be paid for work beyond~forty-two«hour3'per-wegk.

23. Personal leave earned at the rate of one and one-half days,
per*employmeﬁt.mbnth may bé usedhfor absencesunecessitatediby accident;
sicknesé, death in therimmediaﬁeifamily,~6r other'caﬁse~eétablished by
the board. Employees may use three of their persomal iéavé~days for
‘absences without cause.

24, Frihgelbenéfits,affOrded school employeesﬁinclﬁdé,Qork-A
men's. compensation,, unemployment'compenSation,‘and:the opportunity“to_
participate:inta;compreheﬁsivé;hospitalization=and lifeqinsuranceuprogram:'
at little or no cost.

25. All regplariy’employed school perégnnel’must;Qarticipaﬁef 
inathe‘Stateuteachers;Rétirément.System;

26. County'bOardsfof3education must‘havéﬂa“written;grievance»f
procedure available to all school personnel.. Appeals may"be:hade to the
StafeiSuperiﬁtépdent’of Schoolé or”to'the courts.: .

27. Public school personnel may meet together, form asso-
'ciations, and work in concer£ to improve: their circumstancesg 

28. Employeé3~of county‘boérds‘of‘education have no auﬁhority

‘to bargain collectively or- to strike.
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RECOMMENDATIONS

An analysis of‘the findings of this study ﬁéé;led»td,the.
folloWing;fecommendationsfv' |

- 1. Further study should be éonducted.to éomparé the findings
.of this: study with acﬁuél practiceS»iﬁ.theapublic échools<q£‘West
Virginia. Specific examples include corporal pﬁnishment administered -
by-uﬁauthorized peréonnel, use of group prayer,and,Bible“reading:in
'thé schools, distriﬁutions,of.religi§ﬁstaterials'to sﬁu&ents, 
required.work»scﬁedules~for‘teaéherS:exceeding eighf hoursnéer
day or forty hoursvper-week, and inadequate' due pfoqess; |

-

2. Further study should be conducted to determine the need
for'legislativeaactiontin.the following areas: (a) standardization
of’ the: contract of employment. for auxiliary and service personnel,

(b). clarification of the rights of teachers: and administrators. under:

the?dqctrine~ofAi§'loco parentiéw,(c) enactment of av"Savé hérmleés"‘
vvstatuteawhichzquld?protect employeeszfrom;claims a*r:’.s;;'mgt.f‘r:vom,~
negligent acts committed within the course aﬂdfscope,of theif
employment, and.(d) the &eclaration of'a.moratoriumfon'additional
mandated courses of'étudy in the public schools.
3. Further“studyfshould.berconductédvto determine whether
public school éersOnnel afe%infbrmed;of‘their‘legal rights and

responsibilities.
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4. Similar studies of the law affecting public school
personnel in West Virginia should be conducted at least biannually
to ascertain enactments of the Legislature‘and the Congress,
decisions of state and federal courts, and new policies of the
~ West Virginia Board of Education which affect schools: and school

personnel.
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SERVICE‘AND AUXILIARY'PERSONNEL
CLASS TITLES AND JOB DESCRIPTIONS
(W.Va. Code 18A-4-8)

Accountant I: Personnel eﬂployed to maintain payroll records
‘and reports. and perform one or more operations relatlng to a.phase of
the total,payroll.

Accountant II: Personnel employed to maintain accounting
records- and. to be'resppn31ble for the accounting process associated
with billing, budgets, purchasing, and related operatioms..

~Accountant IIIi» Personnel who are employed:in’thevcounty
board of education office to manage and supervise accounts payable and/
or payroll procedures.

Aide I: Auxiliary personnel as defined in section one, article
one,. chapter elghteen of the West Virginia Code. (Pefsonnel‘selected and
trained for teacher aide, monitor aide, clerical alde, classroom aide,
or. general aide positions.) ' :

" Aide II: Auxlllary personnel as: defined under Alde I.who have .
completed a training program approved by the State Board of Education,
or who hold a high school diploma or who have recelved a general edu—-
cational development certificate.

Aide ITI: Auxiliary personnel who hold a hlgh school diploma:
or- a general development certificate, and who have completed six
semester hours of college credit at a higher educational institution.

Audiovishal technician: Personnel employed to perform minor
" maintenance on audiovisual equipment, films, supplies, and the filling
of requests. for equipment. :

Bus- operator: ' Personnel employed to operate' school buses and
other school transportation vehicles as provided by the State Board of
Education..

Buyer: Personnel employed to review and writer specifications.
negorlate purchase bids, and recommend purchase agreements: for materials-
and services that meet predetermined specifications at the lowest
available costs..

: , Cabinetmaker: Personnel empkoyed to comstruct. cabinets, taoles,
bookcases and other furniture.
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Cafeteria manager: Personnel employed to direct the operation
~of a food services program in a school, including assigning duties

to employees, approving requisitions for supplies and repairs, keeping
inventories, inspecting areas to maintain high standards. of sanitationm, v
preparing financial reports. and keeping records pertinent to food services:
of a school.

Carpenter I: Personnel classified as a carpenter's helper.

Carpenter II: Personnel classified as a journeyman carpenter.

Chief mechanic: Personnel employed to be responsible for direct-
ing activities which ensure that-student transportation or other board-
owned vehicles are properly and safely maintained.

Clerk I: Personnel employed to perform clerical tasks.

Clerk II: Personnel employed to perform general clerical tasks,.
prepare reports and tabulations, and operate office machines.

Computer Operator: Qualified personnel employed to 6perate
computers. -

Cook I: Personnel employed as a cook's helper.

Cook TII: Personnel employed to interpret menus, to prepare and
serve meals in a food service program of a school and shall include
personnel who have been employed as a ''Cook 1" for a period of four
years,; 1if such personnel have not been elevated to this classfication
within that period of time.

Cook ITI: Personnel employed to prepare and serve meals, make
reports, prepare requisitions for supplies, order equipment and repairs
for a food service program of a school system. :

Crew leader: Personnel employed to organize the work for a crew
of maintenance employees to carry out assigned projects.

Custodian I: Personnel employed to keep buildings clean and
free: of refuse.

Custodian II: Personnel employed as: a watchman or  groundsman..

Custodian ITII: Personnel employed to keep buildings clean and -
free  of refuse, to operate the heating or cooling systems and to make
minor repairs.. ' ‘

Custodian IV: Personnel emploved as' head custodians. In
* addition to providing services as: defined in "Custodian III," their-
duties may include supervising other custodian: personnel.
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Director or coordinator of services: Personnel not defined as.
profe331onal personnel or professional educators who are 3551gned to
dlrect a. department or d1v151on.

: Draftsman: Personnel employed. to plan, design, and produce
detailed archltectural/englneerlng drawings.

Electrician It Personnel employed as. an apprehtice electrician
helper or who holds: an electric1an ‘helper license issued by the state:
fire marshal. :

Electrician II: Personnel employed as an electrician journey-
man or who holds a- journeyman electrician license issued by the state
fire marshal.

Electronic;techniéian‘I: xPersbnnelfemployedhat the apprentice
‘level to repair and maintain electronic equipment.

Electronic technician II: Personnel employed at the journeyman
level to repair and maintain electromic equipment.

Executive secretary: Personnel employed. as: the county school
‘superintendent's secretary or as a secretary who is assigned to a
position characterized by significant administrative duties..

Food services supervisor: Qualified personnel not defined as
professional personnel or professional educators: employed to manage and
supervise a: county'school system's food service program. The duties:
would include preparing in-service training programs for cooks' and
food service: employees, instructing personnel in the areas of quantity
‘cooking with economy and efficiency, and keeplng aggregate records.

and reports.

, Foremen: Skilled persons employed for supervision of personnel
- who work in: the areas of repair and maintenance of school property and
equipment.

, General maintenance: Personnel employed as helpers to skilled
maintenance employees. and to perform minor repairs to equipment and
buildings: of a: county school systemp

‘ Glazier: Personnel employed to- replace: giass or other material -
Cinm windows and doors: and to do minor carpentry tasks.

Graphic artist: Pefsonnel'employed to prepare'graphic
illustrations. ‘

Groundsmen: Personnel employed to perform duties. that relate to
the appearance, repair and general care of school grounds in a. county
‘school system. Additional assignments may include the operation of a:
small heating plant and routine cleaning duties in buildings.
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‘ Hanazyan. Personnel employed to perform routine manual tasks
in any operation of the county .school. system. :

Heating and air conditioning mechanic I: Personnel empioyed
- at the apprentice level to install, repair, and maintain heatlng and
air”COnditioningtplants'and related electrlcal,equlpment.

. Heating and air conditioning mechanic IL: Personnel employed
at the journeyman level to install, repair, and maintain heating and
air conditioning plants. and related electrical equipment.

Heavy equipment operator: Personnel employed to o?erate;heavy
© equipment. ' ‘ '

Inventory supervisor: Personnel-who are employed to supervise:
or maintain operatioms in. the receipt, storage, inventory, and issuance
of materials: and supplies. '

Keypunch operator: Qualified_personnel employéd%to-operate
' keypunch machines or verlfylng machines. -

Locksmlth . Personnel employedrtovrepairfand maintain locks:
and safes. - : c :

Lubrication man: Personnel employed to lubricate and service
gasoline or diesel-powered equipment of‘a:gounty school system..

Machinist: Personnel employed to perform machinist tasks:
which include the ‘ability to operate a'lathe, planer, shaper, thread—
ing machine, and wheel press. ' Such personnel should have ability to
work from: blueprints and drawings.

Maintenance cletk Personnel employed to maintain and. control
& stocking facility to- keep: adequate tools and supplies: on hand for
‘daily withdrawal for ail school maintenance crafts.

Mason: Personnel employed to'perform taskS»bonnected with
brick and block laying and carpentry tasks related to such laying.

Mechanic: Personnel employed: who can independently perform
skilled duties in the: maintenance and repair of. automoblles, school
buses, and other mechanical and mobile equipment in use in a county

~ school system.

Mechanic assistant: Personnel employed’as»a.mechaniclapprentice
and. helper. o ;

_ Office esquipment repairman I: Personnel employed as. an office
. equipment repairman apprentice’ or helper. :
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Office equipment repairman II: Personnel responsible for
_serv1c1ng and ‘repairing all office. machines and equipment. . Such.
personnel shall be responsible for parts being purchased necessary for
the ‘proper operatlon of a program .of continuous maintenance and repal :

Painter: Personnel employed to perform duties of'painting,

- finishing, and decorating of wood,. metal, and concrete surfaces:.of
~buildings, other structures, equlpment machinery, and furnlshlng of a
county school: system.

Plumber I: Personnel employed as.anvapprenti¢e=piumber'and
“helper. S ' B : '

Plumber II: Pereonnel employed‘asfa‘journeyman plumber.
Printing operator: Personnel employed'to'operate duplication

 equipment, and as. requlred to cut, collate, staple, bind, and shelve
) materlals. -

‘Printing supervisor: Personnel employed to supervise the
operation of a print shop. '

Programmer: Personnel employed to des1gn and prepare: programs
"for computer operatlon.

Qooflng/sheet metal mechanic: Personnel employed to install,
‘repair, fabricate, and maintain ‘roofs, gutters, flashing, and duct work
for heating and ventllatlon. v

School bus supervisor: ‘Qualified personnel employed to: assist
in selecting school bus operators. and routing and scheduling of school
buses, operate a bus when needed, relay instructions to bus operators,
- plan emergency routing of buses and promoting good}relationships.with
parents, pupils, bus operators, and other employees.

Secretary I: Personnel emplojed to transcribe from notes or
mechanic equipment, receive callers, perform clerical tasks, prepare
reports, and operate office machines.

Secretary~II; Personnel employed'asxschOOI,,officegvor program
secretaries to perform general clerical tasks, transcribe, prepare reports,
receive callers and refer them to proper persons, operate offlce ‘machines,
keep records, and handle routine corresnondence._ :

Secretary ITI: Personnel ass’gned to the county board of edu-
cation office administrators: in charge of various instructional,
malntenance, transportation,. food services, operations, and health
'departments, federal programs, or departments. with partlcular respon—
- sibilities of purchasing and financial control.




248

Supervisor of maintenance: Skilled personnel not defined as
professional,personﬁel_or'professional‘educatorsgresanSible&for~direct-«
ing the upkeep of buildings and shops, issuing instructions to subordinates
related to cleaning, repairs, and maintenance of all structures, mechanical
and electrlcal eculpment of a board of education..

Supervisor of'tranSDOrtation. Qualified personnel employed to
direct school transportatlon activities, properly and" safely, and to
supervise the maintenance and repair of vehicles, buses, and other me--
chanical and mobile equipment used by the county school system.

Switchboard'operator—receppionist.v Personnel- employed to refer
incoming calls, to assume contact with the public, to direct and to
give instructions as necessary, to operate switchboard equlpment and to
provide clerical assistance. " :

, Truck driver: Personnel employed to ope*ate 11 ght or- Heavy—.
duty gasoline and diesel-powered vehicles.

Warehouse clerk: Personnel employed to be resnon31ble for
receiving, storing, packing and shipping: goods.

Egpchman;, Personnel employed to protect school property
against damage or. theft. Additiomal a381gnments may include operation .
of a small heating plant and routine cleaning duties. :

Welder: Personnel employed to provideeacetyiene‘or‘electric
- welding services for a school system.
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GLOSSARY OF TERMS

Certiorari: (To be more fully informed) An~original writ or
action whereby a cause is removéd from an inferior to.a. superior court
for trial.

Defendant; The person required to make answer in a suitj; the.

party against whom relief or recovery is sought.. .

Habeas corpus: The name of a variety of writs having. as their
object to-bring a party before a court or judge..

Injunction: A prohibitive writ issued by a court of equity for-
bidding the defendant to do some act he is threatening, or-forbidding'

him to continue doing some act which is injurious.to the plaintiff amd

cannot be adequately redressed by an action at law.

In loco pgrentis: In the: place ofva.parent; charged~with some
of the—paregts’ righté, duties,. and fesponsibilitiés.

Mandamus: A command from a court of law:directed.tOran~inferidf
court, officer, corporate:body, or person requiring him or ﬁhem'tOvdo
some: particular ﬁhing;

Plaintiff: A person wﬁo'brings an action; he who sues: by filing;
a complaint. |

Prima facie: At firstﬂsight;_primarfacie evidence will prevail

unless disproved by some evidence to the contrary.
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AN ANALYSIS OF THE LAWS AFFECTING:
PUBLIC SCHOOL ADMINISTRATORS, TEACHERS, SERVICE,
AND AUXILTARY PERSONNEL- IN WEST VIRGINIA
: by

William Thomas McNeel
(ABSTRACT)

The purpose of»this study was to examine provisions of the
Constitution of West Virgiﬁié; enactments’ofbthe-West Virginia Legislature,.
decisions of the West VirginiéﬂSupreme,Court of Appealé, policies of-
the West-Virginia~Board,of'Edpcation, qpiﬁions,of the~At£orney General,
and interpretations of the State Superintendent of Schools to ascertai
the legal status of West Virginia public school personnel in the employ-
ment process, in liability cases;arising from tort actions, and in~other“
areas: where: legal questions often arise. Federal Constitutional provi-
sions, statutes, and court casés wereValso considered when of overriding
imﬁortance-or when: West Virginia legal.references wefe,inadequate,

Legal research of thé process‘of employment of public school
personnel focused on the followihg'areas: nomination for employment,
discrimination,. substantive and procedural due process, cértification,
probationary and continuing contracts, assignment. and. transfer, suspension

and dismissal, resignations;, employment term, and. compensation.:



Tort cases were classified by the éuthor as either traditiomal
or constitutional torts. Traditional torts: reviewed included strict
liability,. assault and/or battery, defamation, and negligence. Of
particular concern were assault and battery cases related to corporal
punishment, the use of qualified privilege as a-defense‘in'defama-~
ﬁion, cases,. and negligence cases. alleging abridgement of the duty of
school personnel to. provide proper supervision, proper instruction in
performing dangerous agtivities, and proper maintenance of equipment.
Tort actions arising from abridgement of a persoﬁ's constitutional
rights by state or governmental authorities:were classified as consti-
tutional torts. It was found that successful plaintiffs have been
able to secure injunctive relief as well as damages from school qfficials

~and. boards of educatiom,. both now considered "persons' under Section

1983 of the Civil Rights Act of 1871.

Other legal provisions:. studied. in: relationship té West Virginia
public school personnel included the following: curriculum and instruc-
tional matters, academic freedom, assignment of’duties,'personal,leave
and leaves of absence, fringe benefits, retirement, grievances, emplbyee

organizations, and collective bargaining.
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