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PREFACE 

The organization of this dissertation is a topical one, thereby 

perlnitting the reader to locate the information relevant to a specific 

acaden1.ic bargaining issue in a single chapter. Chapters one and two 

contain respectively an introduction to problem. and a review of the 

literature of academic collective bargaining. Chapters three through 

seven deal separately and sequentially with the following topics: 

jurisdiction, bargaining unit scope, bargaining unit determinations, 

ancillary support personnel and unfair labor practices. Each of these 

chapters begins "vith a short introduction to the subject area followed 

by de Be ripti ve briefs of the related, landmark cases heard by the 

National Labor Relations Board. Following the briefs, there is an 

analysis that examines the ramifications of each specific case and 

attemps to relate the cases to each other and detail the parallels and 

paradoxes between them. The short chapter summaries reiterate and 

clarify the questions raised by the research. Chapter eight contains 

a final summary that attempts to synthesize the findings of the 

research and provide some insights into the illlpact that academic 

collecti ve bargaining has had upon the administration of private 

colleges and universities. This chapter also contains nine charts 
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which condense the results of the dissertation research into an 

abbreviated graphic for:mat and hopefully provide the reader with a 

guide, albeit a skeletal one, to National Labor Relations Board 

decisions in the arena of higher education. 

I wish to express my sincere gratitude to Dr. David 

Alexander, Dis sertation Committee Chairman, for his major contri­

butions to the successful completion of this dissertation. His advice 

and counsel have been invaluable. I also appreciate the assistance 

provided by members of the committee, Drs .. White, Underwood, 

Fortune, and Rob~r:tson. 

An encompas sing debt is owed to three very good friends 

Ms. Patricia Potter, Ms. Irene Pruitt, and Mr. James E. Brammer, 

Esquire for their assistance from the inception to the completion of 

this study. The commitment and sacrifices they have so freely made 

on my behalf towards this project will always be remembered and 

greatly appreciated. 

I also wish to acknowledge my son Jeffrey because of what 

he means to me and because of the patience and tolerance he has 

demonstrated throughout my postgraduate work. 
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Chapter 1 

INTRODUCTION 

In 1970, upon petition by the administrations of Cornell and 

Syracuse universities, the National Labor Relations Board (NLRB) 

assumed jurisdiction over faculties of private colleges and 

universities. This decision guaranteed the right of a faculty luajority 

to select a bargaining agent and obligated the e:mployer to recognize 

the bargaining agent and negotiate with it as the exclusive repre­

sentative of all em.ployees in the designated bargaining unit. It also 

granted faculty the legal right to use a strike as a means of inducing 

the eITlployer to grant concessions. When faculty collective 

bargaining arrived on the private campus, a new influence in acade:mic 

administration, the NLRB, acco:mpanied it. 

It is the intent of this dis s ertation to provide visibility into 

the nature and relationship of NLRB decisions concerning academic 

collective bargaining on the private college and university ca:mpus. 

The research will attempt to discern a pattern of Board decisions and 

identify the i:mpact these decisions have had and w"ill continue to have 

upon private higher educational institutions. Finally the dissertation 

will proviqe a decision-:making n'lodel for deter:mining probable 

1 



2 

future NLRB decisions based upon the precedents established thus 

far. 

Faculty unionization is a recent development in American 

labor history, despite the professoriate's generally liberal 

ideological orientation and traditional support of trade unionism. 

"Academic s have long been distinguished by a strong commitment to 

liberal-left politics, and this has deepened during the recent period 

of antiwar protest and student activism. ,,1 However, despite the 

liberal orientation, college and university faculty resisted self 

unionization until 1969. Unions have been historically equated with 

blue collar workers and while many laborers may earn more than 

teaching professors they, "like nurses and others in highly skilled 

but relatively low-paid occupations, tenaciously adhere to a 

professional self identity which obscures the true nature of the 

employment relationship between the institution and the individual. 1,2 

lIn a detailed statistical analysis of the ideological attitudes 
of Arnerican academics toward faculty unionization Ladd and Lipset 
convincingly document the patterns of faculty support for unionism 
and the liberalism of the professoriate vis-a-vis the general populace, 
see especially Chapters 1 - 3, Ladd and Lipset, Professors, Unions 
and American Higher Education (1973). 

2Schra!nrn, "Union Organizing at Private Colleges and 
Universities: A Prognosis Revisited, II 26 Labor L. J. 728 (1975). 
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The unionization of professional, white-collar workers is an 

occurrence of the sixties and represents a new class of American 

employees which has emerged and corne to numerical predominance 

since World War II. "This class was sired by a service economy 

with its need for white-collar)l professional, non-profit and mainly 

public employees. ,,3 Profes sor s have resisted unionization, in part, 

because they consider themselves professionals with an independent 

\vorking relationship. The teaching profession has considered itself 

autonomous possessing the freedom of action and decision making 

accorded other professionals in society. 4 

Faculty members have co:rne to em.brace collective 

bargaining for a variety of reasons: the campus turmoil of the 

sixties; the reluctance of the public to provide continued unquestioned 

financial support to higher education; the realization that academia 

could no longer ernploy a majority of the Ph. D' s it produced nor 

could it guara.ntee the economic future of those it did ernploy. 

Joseph Garbarino, a leading authority on acade:rnic collective 

bargaining, has attributed much of the cause for the rise in faculty 

unionization to the institutional changes that have occurred on 

3Tyler, lIThe Faculty Joins the Proletariat, II 3 Change 41 
(1971-72). 

4 Ladd and Lipset at 39. 
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caITlpuses since the sixties. Essentially, these are changes in size, 

structure and function coupled with an increasing demand for account-

ability and a legal environment that has encouraged or permitted 

faculty unionization. "At the beginning of the 1970s the typical 

faculty mernber was teaching in a large public institution, one that 

was about twice as large as it had been a decade earlier. He was a 

lTIernber of a very large professional group that had doubled in total 

size u.oder very favorable conditions in 10 years and was working in 

a faculty unit of more than 500 members. 11 Further, faculties have 

had to becorne more accountable for their perforn1.ance as professors 

and they are no longer evaluated solely by their professional peers. 

"Over the years faculties have developed a set of defenses in depth 

to protect their po s itions. The principal bastions are the tradition 

of acadelnic freedolll, the prerogative of professionalism and the 

institution of acadelllic tenure. 11 The current denlands of account-

ability placed upon professors have neutralized and eroded all of 

these defenses in one degree or another. 5 Other factors which have 

boosted faculty interest in collective bargaining are the economic 

recession of the seventies, the desire for increased 'wages, benefits 

5Garbarino, Faculty Bargaining: Change and COLflict: A 
Report prepared for the Carnegie Comlllission on Higher Education 
and the Ford Foundation at 6-13, 14-16 (1975). 
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and job security, the centralization of campus adrninistrative 

functions and the nonparticipation of faculty members in the admin­

istrative decision process. The following chart illustrates the 

degree of ernphasis placed upon particular causes for faculty 

unionization by institution presidents and union chairpersqns. 
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Table 1 
CAUSES OF FACULTY UNIONIZATION NATIONALLy6 

Tenure and Strength of 
External Pressures Job Security Government Issues UnionisITl Profes sionali sm 

Desire for Weakness 
Desire for Desire for More of Existing Presence of Desire for 
Higher Fear of Fear of Desire Fairer Influence Faculty Permissive Experienced More 
Wages and Budget Teacher for Job Grievance in Campus Governance GovernITlent Bargaining Professional 
Benefits Cuts Surplus Security Procedures Governance Structures Legislation Groups Standing 

Pre sidents of 
Nonunion 
Institutions 
(N=124) 3. 3 3. 0 2. 8 3.3 2.5 2.7 2.3 2.0 2.3 I. 7 

Presidents of 
Union 
Institutions 
(N=205) 3. 6 3.0 2.9 3.6 3.2 3.2 2. 5 2.5 2.6 I. 9 

Chairpersons 
of Unions 
(N -193) 3. 7 3.0 3.0 3.6 3.4 3.2 3.0 2.8 2.8 2. 7 

Note: The question asked was "Regardless of whether you have faculty collective bargaining on your campus, please give your opinion about 
the irnportance of the following factors for prornoting it. II The responses are on a four-point scale, with II 1" indicating very little or no 
irnportance and "411 indicating great importance. \ 

6Kemerer and Baldridge, Unions on Campus at 40 (1975). 
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Faculty collective bargaining in the private sector of the 

education industry is unique not only because the regulatory forces 

are different but also because the educational financial squeeze of 

the seventies--less money, more faculty and more strident salary 

demands by the faculty- -is :magnified on the private campus. liThe 

institutions no\v in the greatest financial difficulty are (a) the great 

research universities, (b) the lesser-known private liberal arts 

colleges and (c) the large, private comprehensive colleges and 

• .• II 7 unIversItIes. 

Private institutions have not undergone the degree of size 

or structural change which has occurred in public higher education, 

however, these institutions did experience and react to the prosperity 

of the sixties and :many increased the nature and kind of course and 

progra:m offerings to acco:m:modate the influx of students. 

Additionally, the erosion of faculty power in the face of a :more 

centralized administrative, student and governing board authority 

created a sense of i:mpotence a:mong the faculty over their ability to 

:maintain control with traditional governance ITlethods. 

The regulation of collective bargaining on the private 

caITlpus is unique because it is subject to the jurisdiction of the 

7 Carnegie Commission on Higher Education, Priorities for 
Action: Final Report at 88 (1973). 
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National Labor Relations Board and the NLRB1s ad:ministrative and 

enforcernent responsibilities in the educational sector do not differ 

fro:m its adniinistrative and enforcelTIent responsibilities in the 

industrial sector. liThe ternl [collective bargaining] has been 

changed and :massaged with various euphem.islTIs, such as pro-

fessional negotiation, collective negotiation, professional persuasion, 

professional involvem.ent and acadelTIic a:melioration, in order to 

create a term which causes less discord aITlong the professional 

8 
ranks. II However, the result is still a systeITl of formalized rules 

and regula tions designed to insure elTIployees and eITlployers the 

rights delineated by the National Labor Relations Act of 1935 (Wagner 

Act) and its subsequent alTIendlTIents (the Taft-Hartley and Landrum.-

Griffin Act s). 

It is the purpose of this dissertation to exam.ine the higher 

education decisions of the National Labor Relations Board in the 

areas of jurisdiction, unit scope, bargaining unit deterlTIination, 

ancillary support personnel and unfair labor practices and assess the 

iITlpact of thes e decisions upon private educational institutions. 

8ColeITlan, liThe Evolution of Collective Bargaining as it 
Relates to Higher Education in AITlerica, 11 23 J. C. Univ. Personnel A. 
51 (1972). 
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RATIONALE 

The significance of this study becomes obvious when the 

following facts are recognized: 

1. the importance of private educational institutions as a 

major contributor to the American economy. More 

than half, 55.9 percent, of all the colleges and 

uaiversities in the United States are private and of the 

approxilnately $44. 9 billion total educational expen-

ditures for the academic year 1975-76, $14. 8 billion, 

or thirty-three percent, was expended by private 

institutions of higher education. 9 Private education is 

big business and represents a considerable segment of 

the total education industry, and although private 

institutions enroll only one quarter of the student 

population, educators and administrators can no longer 

afford to ignore collective bargaining on the private 

calTIpus. 

9These statistics were obtained from forthcoming editions of 
The Digest of Educational Statistics and Projections for Educational 
Statistic s to 1984-1985 furnished by Dr. Vance Grant of the National 
Center for Educational Statistics, Washington, D. C., July 1976. 
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2. the significant gro'wth of faculty collective bargaining on 

cam.puses in the past six years. "The 1970s m.ay belong 

to faculty activism. as the 19608 did to student activisITl" 

and the final report on the Carnegie Commis sion on 

I-figher Education predicts that of the potential new 

initiative s in higher education in this country lIthose 

originating with faculties, and particularly collective 

bargaining, may be the dom.inate ones in the near 

10 
future. 11 In 1966 only eleven cam.puses in the nation had 

collective bargaining agents; by early 1976 that num.ber 

had grown to 482. In the one-year period from February 

1975 to February 1976,. the total num.ber of public and 

private institution bargaining agents had grown from 243 

institutions with 357 campuses to 289 institutioIfS with 

482 campuses,. an annual growth rate of 8.4 percent. 11 

In the private s ector of higher education, the growth 

rate of collective bargaining agents in the one-year 

10 Ca rnegie ComInis sian at 56. 

11 
Kelley, Jr., 11243 Institutions, with 357 Campuse~, that 

have Collective Bargaining Agents, An Update," Special Report #12, 
Acadenlic Collective Bargaining InforIl1ation Service (1975). 
February 1976 figures were obtained via telephone from. the Academ.ic 
Collective Bargaining Inform.ation Service. Percentages were 
calculated by the author. 
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period from April 1975 to April 1976 was 7. 8 percent, 

not significantly lower than the national rate. Presently, 

there are private, four -year es with 

faculty agents, eleven private two-year 

colleges with and a total of thirty- contracts 

in force on 12 A d' K se campuses. ccor Ing to emerer 

and Baldridge 1!nearly one-eighth of 038 colleges 

universities in the country have faculty bargaining agents. 

Nearly twelve percent of all professional staff and over 

twenty percent of the full-time teaching faculty in 

American higher education are nov:.' represented by 

unions. tt 13 Although there have been periods of slower 

union growth, notably 1973, 14 the overwhelming 

evidence indicates that the initial trend toward faculty 

unionization has become a firmly established pattern 

in Am.erican higher education. 

l2National for the Study of Collective Bargaining in 
In Higher Education, Directory of Contracts and Bargaining Agents in 
Institutions of Higher Education, April 1976 at 2 (1976); Schedule of 
Institutions with Bargaining Agents and Contracts at 2 (1975). 
Percentages were calculated by the author. 

13Ke:merer and Baldridge at 1. 

14See especially Begin, IIFaculty Bargaining in 1973: A 
Loss of Momentum, II 25 J.C. Univ. Personnel A. 74 (1974). 
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3. the third-party involveITlent of the NLRB in academic 

adITlinistrative ITlatters. Since 1970 the NLRB has 

heard over 100 cases involving private education~l 

institutions and Board's decisions have had a major 

iITlpact upon the governance and administration of the 

pri vate college and university, Although Board 

deterITlinations of faculty is sues are separate and 

differentiated from non-faculty collective bargaining 

questions, these decisions still have significant 

irnplications for professional and nonprofessional staff 

personnel, students, administrators, department heads 

and the ITlen1.bers of institutional governing boards. 

NLRB rulings effect such diverse academic areas and 

issues as tenure, faculty-student ratios, university 

governance and faculty senates. 

Faculty unions have arrived on the caITlpus and all inforITled 

predictions indicate that they will reITlain there for a long tiITle to 

COlne. Faculty and administrators realize the necessity for long­

range financial planning and resource allocation, ho\vever, despite 

the fact that acadeITlic collective bargaining affects virtuany every 

area of campus activity, there is a noticeable absence of research 

and exploration of faculty unionization at the private institution .. 
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With the exception of a few specialized studies that deal primarily 

with the legal basis for the developing labor law created by NLRB 

higher education decisions, there has been no previous attempt to 

bring all these related Board decisions together for comparison, 

scrutiny and analysis. The inforITlation is scattered in voluminous 

legal reports} journals and reviews and has not been collected in any 

format that can be utilized easily "by educational adlninistrators. 

This study '.vill gather these rnaterials together so that they can be 

examined and analyzed as a single, related entity_ The NLRB has 

traditionally used private industry employer-ernployee models as 

guides for its decisions in the area of higher education. Recently, 

however, the Board has begun to attempt to create new· models based 

upon the realities of the college and university environment. 

This dis sertation will attempt to fulfill the need for a careful 

study of NLRB decisions so that all parties involved in academic 

collective bargaining can be as sisted in determining and preparing 

for pas sible NLRB rulings involving their instutions. 

STATEMENT OF THE PROBLEM 

In order to understand the impact that NLRB decisions have 

had upon particular aspects of academic administration, the study 
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will review the NLRB decisions dealing with private colleges and 

universities from. January 1970 through December 1976. 

The National Labor Relations Board, an independent, quasi-

judicial agency of the federal governm.ent, was created to adm.inister 

and enforce the National Labor Relations Act. The Act empowered 

the Board to prevent and ren1.edy statutorily defined unfair labor 

practices on the part of elnployers and labor organizations or their 

agents and to "conduct secret ballot elections among em_ployees in 

appropriate collective bargaining units to detern1.ine \}"yrhether or not 

they desire to be represented by a labor organization. In jurisdic-

tional disputes the Board is further em.powered to determ.ine "which 

of the com.peting groups of workers is to be assigned to the work 

task involved. ,,15 

The Board's principal function is to decide cases that arise 

under the National Labor Relations Act. It conducts representation 

elections and certifies the union representing the n1.ajority of the 

em.ployees as the exclusive representative of all the em.ployees in an 

lSBelcher, lINLRB Asserts Jurisdiction Over Private 
College s and Universities, II 21 J. C. Univ .. Personnel A. 3 (1970). 
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appropriate unit; it investigates unfair labor practice charges and 

orders guilty parties to cease and desist. The Board1s orders can 

be enforced by appeal to the appropriate United States Circuit Court 

16 
of Appeals. 

Specific areas to be analyzed include jurisdiction, unit 

scope, bargaining unit determinations, ancillary support personnel 

and unfair labor practice cases. Questions to be examined in 

subsequent chapters include: 

1. How actively has the NLRB been involved in 

administrative matters, i. e., deterrnining supervisory 

versus nonsupervisory status and personnel managenlent 

practices, at private colleges and universities? 

2. In what specific administrative matters has the NLRB 

involved itself? 

3. What type of unfair labor practice disputes has the 

NLRB heard? 

4. What criteria has the NLRB used in determining 

appropriate bargaining units? Has the NLRB been 

16For additional inforITlation on relevant labor legislation 
see Prill1er of Labor Relations: A Guide to Ern.ployer-Ell1ployee 
Conduct (l9th ed. 1973). 
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consistent in these determinations? If not, why not and 

how has this affected administrative policies? 

5. How has the NLRB defined supervisor or manager and 

employee? 

6.. How has the NLRB treated campus -wide bargaining 

units: Have they differentiated between professional or 

undergraduate and other school faculties and what are 

the effects of such differences? 

In order to answer these questions, a case-by-case 

inspection of all applicable NLRB rulings will be com.pleted. The 

source the review will be the Decisions and Orders of the 

National Labor Relations Board prepared by the NLRB. Over 100 

Board cases concerning collective bargaining activities at private 

institutions will be examined and analyzed to ascertain the impact 

these NLRB decisions have had upon certain aspects of private 

college and university administration. The study will encompass a 

historical review of all NLRB rulings frorn 1970 to the present and 

include interviews with legal scholars and adrninistrators who have 

been directly involved in the landmark NLRB cases to date. 
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In 1935 the passage of the National Labor Relations ... A..ct 

established the principle that eInployees should be protected in their 

rights to organize into labor organizations and bargain collectively 

conc erning their wages, hours and working conditions. The Act's 

definition of collective bargaining, vvhich has also served as the 

model for lTIany state labor relations statutes, is: 

For the purpose of this section, to bargain collectively 
is the perforInanc e of the Inutual obligation of the eInployer 
and the representative of the employees to rneet at reasonable 
tiInes am confer in good faith with respect to wages .. hours, 
and other te rInS and conditions of employment, or the 
negotiations of an agreeInent, or any question arising there­
under and the execution of a written contract incorporating 
any agreement reached if requested by either party, but such 
obligations do not cOITlpel either party to agree to a proposal 
or require the m.aking of a concession. 17 

FraIn its creation in 1935 until 1970, the Board declined to 

assert jurisdiction over private colleges and universities. Private 

institutions were shielded froIn "jurisdiction under the National 

Labor Relations Act on the basis that neither such organizations nor 

their elTIployees were considered sufficiently affecting COInInerce so 

as to bring them. within the scope of the Act. Most universities were 

simply considered institutions engaged primarily in educational 

17 Section 8(d), National Labor Relations Act, 49 Stat. 449 
as aInended by Pub. L. No. 101 (1947) and Pub. L. No. 257 (1959); 
29 U.S. C., sec. 151-68. 



18 

activity of a nonprofit nature as opposed to commercial activity. II1B 

In 1951 the Board declined jurisdiction over ColulYlbia Uni versity, a. 

nonprofit educational institution, stating: 

Regardless of whether or not the conference report [House 
Report NOe 510, 80th Congress] literally recites the Board's 
practice prior to the amendment of the Act, it does indicate 
approval of and reliance upon the Board's as serting jurisdiction 
over nonprofit organizations "only in exceptional circun1.stances 
and in connection with purely commercial acti vitie s of such 
organizations. II Vlhether or not this language provides a 
m.andate, it certainly provides a guide. 

Under all the circurnstances, ,ve do not believe that it 
would effectuate the policies of the Act for the Board to as s ert 
its jurisdiction over a nonprofit, educational institution where 
the activities involved are noncolnrnercial in nature and 
intim.ately connected with the charitable purposes and educa­
tional activities of the institution. Accordingly, we shall 
dismiss the petition. 19 

However, the June 1970 announcement of NLRB clearly 

and decisively reversed this earlier decision and assulned jurisdic-

tion over private colleges and universities. Five ITlonths later the 

Board II enunciated its lMillion Dollar Rule' in which it applied the 

standard of $1 nlillion annual gross revenue as a minirnulTI to make 

the Board's jurisdiction coextensive with the Comm.erce Clause of 

the U. S. Constitution. The Board calculated that this standard would 

18WillialTIs, I'Faculty Bargaining: Exclusive Representation 
and the Faculty Senate,!1 24 J. C. nniv .. Personnel Aa 46 (1973). 

19Columbia University, 97 NLRB 424 (1951) at 427. 
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b approximately 80 percent of private colleges and universities 

and 95 percent of all employees under coverage of the P .. ct. 1120 The 

circun1.stances surrounding this landrnark decision involved various 

groups of non-faculty employees at Cornell University who \vere 

seeking recognition for collective bargaining purposes undel' New 

York State labor relations statutes. This action prompted Cornell 

to the NLRB for jurisdiction over the employee organizations 

because the University believed that tb.e provisions of the National 

Labor Relations Act offered more protection than the state statutes 

particularly with regard to unfair labor practices by unions. ftThe 

Cornell case turned on the Board's conviction that the operations of 

such private colleges and universities (at that tin'le) did have a 

substantial on commerce. The Board took cognizance of two 

decades of change in large academic institutions since the Cohunbia 

decision lf21 and articulated its decision thusly: 

We adhere to the view that the Board has statutory jurisdic­
tion over nonprofit educational institutions \vhose operations 
affect commerce. But we shall no longer decline to assert 
jurisdiction over such institutions as a clas s. 

20Doherty, "The National Labor Relations Act and Higher 
Education: Prospects and ProbleITls, l! 4 NACUBO Professional File 
3 (1973). 

21Williarns at 47. 
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In the intervening two decades since ColuITlbia University 
was decided, the Board has declined to assert juri over 

universities if the activity involved was non­
conunercial and intiITlately connected with the school l s 
educational purpose. However, an analysis of the cases reveals 
that the dividing line separating purely corrrmercial from non­
cOITln1.ercial activity has not been easily defined. 

While the language of Section 14(c) does not compel 
Board to as s ert jurisdiction, it does m.anifest a congres sional 
policy favoring such assertion where the Board 
operations of a class of ernployers exercise a substantial 
on COlllnlerce. 22 

But the Board had not yet addressed the question of whether 

faculties were to be included under its jurisdictional cloak_ In 1971 

in a case involving Fordham University, the arguITlent of w'hether 

faculty IYleITlbers were eligible to be covered by the National Labor 

Relations Act was heard by the Board. 

Fordham University, the eITlployer, rnaintained that all 

faculty members were supervisors, therefore, no bargaining unit 

......... 'L~~.L,.L.LF. faculty rnenlbers would be appropriate. Further, the 

argued II since Section 2(11) of the NLRA excluded from 

coverage those eUlployees who had authority to effectively 

recornrnend other eITlployees for promotion, and discharge, 

ITlost FordhaITl faculty should likewise be excluded. ,,23 The Board 

2" '"'Cornell University, 183 NLRB, No .. 41, 74 LRRM 1269 
(1970) 331-332 .. 

23 Doherty at 3. 
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ho\vever, was not persuaded by the argument and did extend its 

juris diction to faculty organizations. Thus the legal basis for faculty 

unionization on the private college and university can1pus was 

established. The reversal of the NLRB's decision from 1951 to 1970 

is an accurate reflection of the social and philosophical changes 

which occurred generally in the area of white-collar unionization 

during that twenty-year period. 

Since these early landmark decisions, the Board has heard 

nUITlerous cases involving both faculty and staff unions at private 

colleges and universities and these decisions have been made on a 

case-by-case basis. To date, the NLRB has refrained froTI} using 

its rule-rnaking authority with regard to labor questions in higher 

education and has relied instead upon an individual adjudication of 

each issue. 

Because of this lack of rule-rnaking and because the Boa.rd 

has reversed itself several tirnes on rnajor issues and has had 

difficulty applying what is an industrially oriented labor law to the 

realities of university life, educational adrninistrators have charged 

that the NLRB is unfamiliar with the unique aspects of labor relations 

in higher education. Scholarly legal opinion on the subject of NLRB 

rule-rnaking versus adjudication seerns equally divided. 
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Kenneth Kahn, in a lengthy article on the NLRB and higher 

education, contends that: 

The NLRB has great difficulty in trying to apply the 
guidelines of the National Labor Relations Act to college and 
university setting. The Board has not been able fully to under­
stand the proble:rns of university professionals, so unlike those 
of the blue collar rs with who:rn it traditionally has dealt. 

The rulings to date have been far fro:rn acc 
the pa rtie s involved. • •. The ultimate effect of 
present policies in the faculty area has been to l' the ability 
of .i\ .. :rnerican colleges and universities to incorporate new ideas, 
new groups and change. 24 

Other scholars contend that the Board has, in fact, llgone 

far to accornrnodate the academic :milieu in keeping with the Act" and 

though it could proceed :more responsibly and efficiently, it has 

exercised its powers as fairly and consistently as possible. 25 

Perhaps one of the prin~ary reasons why the NLRB "has not given 

recognition to the unique probleIlls of collective bargaining in higher 

education .... is because many of the parties in cases involvin.g 

colleges and universities have not com.piled a com.plete record vlhich 

is essential in c the Board to depart from. its norn~al policies 

24Kahn, :IThe NLRB and Higher Education: The Failure of 
Policyrnaking through Adjudication, II 21 Rev. 179-1 BO (1975) 

25 F " k' In In, "The NLRB in Higher Education, II 5 Toledo L .. 
Rev. 658 (1974). 
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is es sential j 11 convincing the Board to depart irOIYl its normal policies 

26 in the private sector. II Educators have to develop a model 

for collective bargaining that meets unique needs of education. 

Therefore, it is important to study the effect that NLRB rulings have 

had on the academic administration process and attempt to identify 

the appropriate adrninistrative guidelines that are contained in these 

rulings. 

This review and analysis will permit the discovery, 

identification and explanation of the legal principles and precedents 

which have formed pertinent NLRB decisions. Once e factors 

are culled from the research, it \vill be pos sible to discern and 

describe patterns of NLRB decision-rnaking and the specific criteria 

that have formed these patterns. 

The intent of the research is the identification and 

explanation of the basic legal contours that have shaped NLH.B higher 

education rulings over past six years so that administrators may 

be able to more understand the past and future direction of 

Board decisions. By isolating and delineating these patterns and 

precedents, educational administrators, if they choose, will be able 

26Kahn, tlCurrent and Emerging Labor Relations Issues in 
Higher Education,!1 2 J. C. Univ. L. 123 (l9?4-197S). 
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to use the NLRB/academic collective bargaining decision-rnaking 

model presented in Chapter 8 to assist thern in cornplying with the 

applicable labor law. The legal guidelines established by this 

research 'NiH help thern in their collective bargaining decision 

proc es s es. 

This study vvi11 be limited to NLRB cases involving private 

institutions that have experienced faculty collective bargaining 

activities and \Jilill not attempt to analyze academic collective 

bargaining developments that are beyond tre jurisdiction of the 

NLRB. 

SUMMAR Y AND ORGANIZATION 

This dissertation will review the cases that have corne before 

the National Labor Relations Board from 1970 to 1976 concerning 

C ollecti ve bar gaining acti vitie s in private higher education. The 

study 'will attempt to discern the effects of these decisions on 

specific elenlents of academic adlninistration and identify and 

describe NLRB decision criteria guidelines so that these guidelines 

may be utilized by educational adm.inistrators as they design 

collecti ve bargaining decision-rnaking rn.odels for their own 

institutions. 
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Chapter 1 has provided an introductory statement, detailed 

rationale for conducting the study, a statement of the problern and a 

review' of the method by which the research will be conducted. 

Chapter 2 will review the booksy journals, reports, private 

studies, bulletins and other relevant literature. A complete reVlew 

of the major legal periodical articles which touch on the subj ect \vill 

be included in the literature review together with pertinent educational 

publications such as the Chronicle of Higher Education, the Higher 

Education Contract Clause Finder published by the Industrial 

Relations Center at the Univer 

and docurnents publisl1.ed by 

C enter for the Study of 

of Hawaii, the specialized reports 

research institutions as the National 

Bargaining, the AcadeITlic 

Collective Bargaining Information and the As sociation of 

Governing Boards of Universities and Colleges. The discussion of 

the literature will be divided into a consideration of the general 

literature that specifically relates to the National Labor Relations 

Board and its involvernent in higher education. 

Chapter 3 will be a revie'lN of the cases and decisions arising 

out of jurisdictional disputes involving the NLRB and private 

institutions. 
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4 will deal with unit scope as determined by the 

NLRB will include a discus sion of u1.ulti-carnpus units, non-

professional department units, professional schools, and part-tim.e 

faculty members. 

Chapter 5 will deal with bargaining unit determinations 

rnade by the NLRB and will specifically discus s the status of faculty 

collectively, the status of administrative officials, 

chairnlan and m.iscellaneous ors. 

6 will deal ancillary support personnel and 

will consider research associates, laboratory technicians, students, 

librarians, and other miscellaneous elas sifications. 

Chapter 7 ·will deal with disputes arising from unfair labor 

practice cases. 

Chapter 8 will set forth a SUInIUary and conclusions of 

research, identify National Labor Relations Board decision-making 

patterns, the criteria which shape those patterns and delineate 

interpretive guidelines that may assist in understanding, anticipating 

and preparing for future NLRB rulings. The chapter will present a 

NLRB/ Acadernic Collective Bargaining decision luaking model that 

can be used private college and university adrninistrators who 
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desire to prepare for union and NLRB involvement and/ or those ~Nho 

wish to prepare for NLRB proceedings. 

An extensive bibliography will follo~vV Chapter 8. 



Chapter 2 

REVIEW OF THE LITERATURE 

This review of the literature is divided into two broad 

categories: general literature related to academic collective 

bargaining and the literature specifically related to the NLRB and 

faculty unionization at the private college and university. Because 

the decisions of the NLRB are the basis for the research in later 

chapters and are exa:tnined in detail there$ these decisions are not 

included in this review. 

The amount of general literature related to academic 

collective bargaining is voluminous considering the fact that most of 

it has appeared since 1969. Although the number and quality of the 

books on the subject of faculty bargaining is limited, the periodic 

literature contains much of the most perceptive analyses of acaderrlic 

collective bargaining. The ITIost comprehensive topical bibliographies 

currently available are those published by the National Center for the 

Study of Collective Bargaining in Higher Education. Because it is 

essential to understand the prinicpal reasons for and results of faculty 

shifts to unionization in order to comprehend the specifics of faculty 

collecti ve bargaining on the private campus, the major works on the 

subject are reviewed in this chapter. 

28 
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General Literature Related to Academic Collective Bargaining 

The literature of acadeITlic collective bargaining is extensive 

in view of its relati vel y short history. :However, it must be noted that 

much of this literature presents detailed case studies of faculty 

collective bargaining experiences at particular institutions and, for 

the purposes of this study, is of little value beyond that of contrast 

and comparison. This review of the literature, therefore, will focus 

on the analytic rather than the descriptive literature of acadeITlic 

collective bargaining, that is, the research that has atten1.pted to 

identify and define the causes and consequences of collective bargain­

ing on the college campus and describe and doculTIent the rnajor trends 

in acadernic labor relations. Virtually all of the relevant literature 

has appeared since 1969 and can be discussed in terms of the 

following broad categories: 

1. reasons for the development and growth of faculty 

unioni zation. 

2. the effects of faculty unionization on college and 

university governance. 

The literature related to the content of this study ~vVill be 

divided into these categories and Twill be lilTIited to a review of those 

publications which have significantly influenced scholarly thinking in 
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the area of academic collective bargaining. A cotnplete listing of 

the sources used in the preparation of this research is contained in 

the B:ibliography. 

Literature Related to the Content of the Study 

The investigative literature, or that material which attempts 

to isolate and analyze the reasons for the advent and continuing 

developtnent of academic collective bargaining, represents the bulk 

of the material in the field. These examinations into the causes of 

faculty unionization have intrigued labor scholars and thus far 

produced a panoply of explanations for this phenomenon. 

Joseph W. Garbarino, in his major study Faculty Bargaining: 

Change and Conflict, contends that faculty unionization occurs as a 

response to changes in the environment of higher education as a whole 

and in the structure and function of individual institutions and systerns 

of institutions. H"e identifies these environmental changes as (1) the 

faculty expansion of the 1960s, (2) the disruption of traditional 

governance structures, (3) the depersonalization of the academic 

setting, (4) student challenges to existing structures and :methods 

and (5) the financial squeeze which has occurred in Alnerican higheT 

education. Garbarino maintains that these factors contribute 

significantly to the impetus for unionization on campus.. The changes 

produce conflict and conflict, in turn, rnagnifies and precipitates 
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further change. Unions, writes Garbarino, merely institutionali.ze 

the management of discontent. Garbarino's hypotheses regarding the 

growth of faculty unionism are supported by voluminous statistical 

docun'lentation (Garbarino 1975). 

In an 1970 article prepared while he was president of the 

AAUP, Ralph Brown attributed the growth of interest in collective 

bargaining on l~ .. ITlerican campuses to a clash between the old patterns 

of authority and contelnporary denlands for participatory racy. 

Faculty who viev;led themselves locked in a struggle for po\.ver or 

decision-m.aking authority on campus developed the desire to organize 

either offensively or defensively and unionization was tb_e logical result 

(Brown and Kugler 1970). 

Is rael Kugler, a faculty union president, \.vrites that union 

interest among faculty began to develop as a result of the end of an 

age of elitism on campus. As it becalne clear, continues Kugler, 

that the older attitudes and traditions of acadeTIlia could not adequately 

meet the new delllands placed upon higher education, there was 

upheaval and rebelliousness within the university. Faculty began to 

realize that their powers of influence within the university v;.Tere 

largely illusionary and it was this realization that permitted faculties 

to turn to bargaining and denlands for (B rown and Kugler 

1970). 
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Four years later, describing the specifics of unionization 

among the faculty at the University of Delaware, Sawicki writes that 

the deterioration of conditions in the acadelnic job market constituted 

a direct threat to the faculty. Realizing that econornic pressure and 

increased availability of Ph. D's had wiped out the job mobility, 

security and leverage of previous times, a nascent interest in unioni-

zation mushroomed. He contends that although there was a sub­

stantial dis satisfaction with salaries and a common belief that some 

kind of collective action would be needed to bargain effectively for 

increases, these factors were not strong enough to precipitate union 

victories. Instead the desire for job security enhanced the 

recognition that the opportunities for professional mobility had been 

severely curtailed and these two influences were the rn.ajor 

contributory factors in faculty unionization (Sawicki 1974). 

Two college presidents, Boyd and Bloustein, sha re the view 

that the underlying cause for the beginnings of faculty bargaining can 

be attributed to the basic failure of pre-union university government 

and management structures. William B. Boyd m.aintains that 

collecti ve bargaining on campus began at a tim.e of econolnic affluence 

and predates the 'economic depression of the 1970s. Rectiiying these 

deficiencies in existing university governance structures "(,vere often 

more significant goals for rnany early union supporters than the 
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accolTIplishITlent of econoITlic gains. Other factors which Boyd cites 

as caus es fOT the developing interest in collective bargaining among 

the faculty are the follovving: discontent with the faculty star systenl 

which fosters super professors and high salary disparities; the 

delTIands of younger faculty for increased benefits and prolTIotions 

sooner and the contempt of these faculty for the seeming irnpotence of 

faculty senates; the sense that collective bargaining is a rneans of 

as serting profes sional power in areas where faculty tend to be losing 

ground to outside forces; growing opposition to the nlerit pay systems 

because faculty do not believe that adlTIinistrators are capable of 

accurately evaluating their professional performance; the inferiority 

complexes that exist in certain areas of higher education especially 

at the cOlTIlTIunity college and former teacher college levels; the lack 

of opposition to unionization encountered on campuses; increased 

statutory support for bargaining; and the general authority crisis tha.t 

exists on lTIany caITlpuses as old academic governance traditions 

di s sol v e (B 0 y d 1 97 1 ) . 

Edward Bloustein supports Boyd's contentions although he 

takes another route to reach the same conclusions. It is his con­

tention that adlTIinistrators, academicians and governing board 

nleITlbers paid lip-service to the concepts of shared governance, the 

importance of the faculty senate, and the mutual management of the 
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instii:utiGns of higher education, however, the facts were that colleges 

and uni versities were badly managed or not managed at all and it \vas 

exactly this circum.stance that contributed so significantly to the 

developing faculty support for unionization (Blaustein 1973). 

Tyler, 'writing in late 1971, describes the interest of faculty 

in unionization in Marxist terms. He sees the faculties push to'vvard 

unionization as a class struggle which began 'when faculties started to 

view themselves as an emerging white collar class. This new class, 

pres sured from above by the increased depersonalization of their 

working environITlents and the sense that no longer exerted any 

control over those environments and squeezed fronl below by 

decreasing job security, salaries eroded by rising inflation, intense 

student deITlands and increased accountability, naturally turned to 

collective bargaining as a reITledy for all of these ills (Tyler 1971). 

Daniel R. ColeITlan finds supporting evidence for ITlany of 

Tylerts conclusions. The desire for job security and the loss of 

professorial and campus individuality are hvo contributory factors to 

unionization in ColeITlan l s view. He contends that although the tangible 

rev.rards of the teaching profession had never been irnITlense, job 

security had been an asset and a relatively stable one until the early 

1970 s. Further, he finds evidenc e that faculty vlanted to be as sured 
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a continued involvernent in the decision-rnaking processes on their 

cam"puses (Colernan 1972). 

Much of the early literature describing the causes for 

collective bargaining was speculative, based on perceptive 

observation and documentation but statistically untested. Ladd and 

"Lipset, hvo leading collective bargaining researchers, have 

concretized with figures the early speculation in nurnerous polls and 

surveys of faculty attitudes and opinions. The results of their 

questionnaires provide statistical support for virtually all of the later 

explanations for the developrnent of faculty collective bargaining 

contained in the literature exarnined thus far. A 1971 article by Ladd 

and Lipset suppor ted Tyler l s contention that faculty had begun to view 

themselves as a new class; however, they found that the level of 

support for unionism depended upon the particular class interests 

with \vhich the faculty identified. Profes sors with fewer scholarly 

achievernents support collective bargaining more consistently than 

faculty members with outstanding records of scholarly achievem.ent; 

untenured faculty favor unions Inore than tenured professors; faculty 

at the lYlOre prestigious educational institutions aTe les s interested in 

faculty unionization than professors at institutions with less prestige. 

As a general matter, however, the researchers found that there was 

a strong relationship between faculty liberalism. and support for the 
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principles of collective bargaining at all institutions whether 

unionization activities occurred at the institutions or not (Ladd and 

Lipset 1971). 

A 1976 Ladd and Lipset article in the Chronicle of I-!igher 

Education indicates that the percentage of faculty members favorable 

to bargaining has been gro\ving steadily and this number is more 

disposed to accept collective bargaining than the number of 

institutions no\v covered by contracts would indicate. In the six year 

period behveen 1969 and 1976 percentage of faculty 'who r ected 

the stateITlent that "collective bargaining by faculty has no place on 

a college or university" increased froITl percent to sixty-nine 

percent (Ladd and Lipset 1976). 

Kemerer and Baldridge's book, Unions on Campus, analyzed 

the causes for faculty unionization and found the ITlost significant 

reason for organization to be the sire for higher wages and benefits. 

Ranking second behind this economic cause was the desire for ITlore 

influence in caITlpus governance. KeITlerer and Baldridge contend 

that the drive to form unions seeITlS to be a protective reaction 

against external econoITlic and social pressures on the one hand and 

a reflection of deep concern over internal issues of governance and 

the desire to have a voice in the decision-ITlaking process on the other. 

These forces coupled with the presence of strong national unions v"ho 
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are actively attempting to organize college and university caITlpuses 

and the passage of legislation favorable to collective bargaining have 

created the climate necessary for substantial growth of faculty 

unionism (Kelnerer and Baldridge 1975). 

Another of the central issues in academic collective 

bargaining is the question of college and university governance. 1:fuch 

of the early literature of collective bargaining on the carnpus would 

affect the rapid and regretful deterioration of traditional ulodes of 

college and universi ty governance and destroy the sense of cornmunity 

that existed between the administrators and faculty. It \vas not until 

the early 1970s however, that educators began to seriously exaITline 

their beliefs about governance and attempt to describe the extent to 

which the appearance of bargaining actually affected those modes of 

governance. Since the scholarly literature that exaITlines the causes 

of faculty unionization consistently points to the failure of the 

traditional governance processes as a contributory factor in increased 

faculty interest in unionization, there appears to be a gap between the 

realities of the college and university environment and some authors I 

perc eptions of that environment. 

Harold Hodgkinson was one of the first researchers to 

seriously question the basic assumptions about the nature of acadernic 

governance. In an early report entitled "College Governance: The 
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Arna Thing Is That It Works At All," Hodgkinson revievved the 

literature of governance from 1965 to 1970 and discovered that 

(1) there "vas very little research or even scholarly concern with the 

subject and (2) that neither educators nor administrators understood 

the process. Rather it seemed to creep along resting only on a 

foundation of traditionally revered ideals that no longer had a basis in 

fact.. It is his contention that colleges are developing tw'O distinct sets 

of ernployees--the budgeting and lllanagem.ent information systerns 

people and the faculty- -and that these groups are unable to understand 

each other. Systen1s people and faculty confront each other across a 

v'oid of rnisunderstanding and unless colleges can train people who 

understand the values of both the technical and human aspects of 

governance, the problern of miscommunication and rnisunderstanding 

will rernain. According to Hodgkinson, one of the contributory factors 

to unionization is the fact that collegial governance is not working. 

He outlines the following contributory factors in the failure of 

academic governance: declining interest in the concept of represen-

tation; decentralization of college and university campuses; 

increasing rogeneity arr.tong groups participating in governance; 

the changing role of college presidents; the concern for increased 

accountability; the decline in the separation of faculty, administrative 

and student power and the impact of early unionization activities. p..J..ny 
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discu.ssion of college governance and faculty unionization which 

atternpts to detern1.ine which factor caused the other results in a 

circular argument. Hodgkinson does not try to separate the two, he 

mer eITlphasizes that one pre-existing condition, the woeful state 

of governance in the 1960 s, contributed to the budding of the other--

unioni zation- -and that unionization, in turn, reinforced the 

deterioration of governance (Hodgkinson 1970). 

Interestingly, a chronological review of the scholarly 

literature of governance and collective bargaining indicates consensus 

on many of Hodgkinson I s exploratory opinions. lv1artha Brown in a 

1970 Labor Law article indicated that traditional ITlodels of 

governance would continue to be challenged by faculty who believed 

that certain trade union cone , particularly salary bargaining 

v.rould be ITlore appropriate to their needs and aspirations than the 

traditional method of individual professors negotiating for thernselves 

(Brown 1970). 

Fornler AAUP president, Matthew Finkin identified the 

contract factors which could influence the traditional rrlodes of college 

and university governance and pointed out that collective bargaining 

agreements can be de to prevent negative effects on this 

process. Contracts ca.n, he wrote, guarantee the continuance of 

internal fa.culty bodies as well as insure sorne of the functions 
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traditionally guaranteed to the faculty, and the type of contract that 

evolves depends largely upon the cOlllposition and goals of the 

bargaining agent and the nature of the academic connnunity (Finkin 

1971). 

II Collective Bargaining: A N e\v Myth and Ritual for 

Academe, II by Joseph Dement describes the conc of shared 

authority that exists on college carrlpuses as a lllyth and portrays 

collective bargaining as a revelatory process which delllonstrates 

that shared authority exists only in the minds of educators and 

adrninistrators. It is Dement's contention that the assurnption that 

shared authority existed led to a loss of faculty influence within the 

university and was a principal cause for the appalling financial 

situation of faculty members in comparison to other professional 

groups in the society. College policy has increasingly been 

deternlined at either the crisis level or the financial level but, in 

any case, it has not been determined by the faculty. An inevitable 

result of this situation has been faculty unionization and a significant 

change in relationship between faculty and the administration. 

He believes that this change is rnost accurately described as a 

power relationship rather than an adversarial one acknowledges 
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that drastic changes rrlay occur in both the responsibilities and the 

organization of the faculty with the advent of collective barga.ining 

(Denl.ent 1972L 

Keck, another proponent of faculty bargainin.g, believes that 

aCaderYlic councils and senates are holdovers from. an earlier idyllic 

age when the faculty was an active participant on governance. 

I{owever, the rnangerial revolution that accompanied the tre:mendous 

expansion of colleges and universities over the past twenty-five to 

thirty years has created a new managerial class to govern or aid in 

governing universities. Decisions are increasingly made on the basis 

of management criteria and it is unrealistic of the faculty to think that 

decentralized, departm.ental decision making can continue. Because 

university governance has become a more centralized function, it is 

necessary for the faculty to create a centralized power base for 

thernselves so that they rnay continue to provide some substantive 

input into the decision-making process all. carnpus. Since collectiVE 

bargaining is a system of shared authority based on a process of 

bilateral deci sian ll1aking betwe en two agents utilizing e stabli shed 

procedures for reaching a mutual agreement, it n~ay be the only 

alternative left to help college and university faculty establish a 

foothold in the lTIanagerial structure that currently exists on the 

college campus. 
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Members of the educational fraternity who continue to predict 

doorn for traditional governance mechanisrns because of bargaining 

are doing acadeJuia a disservice according to James Begin. 1-Ie points 

out that the ODe generalization that can be made about the academic 

collective bargaining systern is its variability. In response to 

variations in labor l1.1.arkets, product markets, organizational 

structures, rules, traditions, and personalities, a versatile bargain .. 

ing systern has evolved. Since traditional systerns of collegiality have 

been an integral part of many institutions of higher educa.tion and of 

the expectatiorlS of the participants , it seems reasonable to expect 

that the collective bargaining systern which develops in higher 

education \V'ill reflect these factors. Begin believes that collective 

bargaining has supplernented not supplanted traditional nlechanisrns 

and that the changes have been evolutionary reflecting particular 

circun1.stances and not revolutionary (Begin 1973). 

James Olson believes that collecti ve bargaining and student 

participation in governance represents a departure from the concept 

that an institution of higher education is a COlnlTIUnity of scholars with 

different functional roles but all bound by corrlrnon objectives. He 

questions v;rhether the university can cont5nue to function, maintain 

academic integrity and meet the requirements of the student and the 

society if the governance of that university is based on a drive for 



43 

povver groups or factions who believe that the interests of each are 

irreconcilable with the interests of the other. This heightened 

adve rsarial relationship on campuses has made confrontation a 

standard operating procedure in many cases and obscured the 

necessary distinction and separation of power and responsibility 

(Olson 1974). 

It is Donald vv"'ollett's contention that faculty self-governance 

and collective bargaining cannot co-exist, that they are rnutually 

exclusive and that faculties IY.Lust decide between the two. "'vVollett 

offers several comm.ents relative to the question of preference. First, 

despite the rornantic attachment of many faculty to systems of self­

governance, there is a question of whether such systems meet the 

administrative irrlperatives of higher education in an era when public 

support is d\vindling. It is his belief that s e1f- governance sy stenlS 

inevitably involve the faculty in the perforITlance of m.anagerial 

functions that are tin'le consum.ing, econoITlically unrewarding and 

energy sapping and divert the faculty from its principal function of 

teaching and research. Second, he suspects that collective bargaining 

is more likely to create conditions of efficiency and accountability in 

the management of educational institutions. Collective bargaining is 

intolerant of poor adrninistration and exposes the incompetent 

administrator, the manager who cannot ITIake a decision or the dean 
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who is indecisive or dilatory. Because collective bargaining requires 

a strong and efficient rnanageITlent tearrl, the persons ultilYlately 

re sponsible for institution ITlanagement recognize early that they 

cannot afford the luxury of incompetent ma.nageITlent. The result is 

an improveITlent in the efficiency of the institution and in the account­

ability of the institution to the consumers of its services. E'inally, 

the author contends that collective bargaining forces educational 

institutions to improve their ITlanagerial structures and their 

managerial personnel (Wollett 1974). 

In an exploratory analysis of the consequences of collective 

bargaining at the State University of Ne\Xf York (SDl'JY), the results of 

Hedgepeth I s questionnaire demonstrated that collective bargaining had 

definitely effected lTIany university procedures including the distri­

bution of power, the role of the participants and the structure of 

internal governance. Hedgepeth believes that all of these effects are 

presently or potentially damaging. Specifically, he found the 

following: (l) formalized structures a.nd procedures; (2) procedural 

grievance standards that closely adhered to and resulted in currlber­

soyne and difficult relationships in the academic setting; (3) salary 

increases and the accompanying possibility that negotiated salary 

agreernents may eventually have a negative effect upon faculty per­

forrnance because status Suo mediocrity and demonstrated ability are 
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rewarded equally; (4) less effective or negative communication 

between all university areas "\vith the arrival of bargaining; (5) the 

extension and intensification of adversary relations; (6) the feeling 

SUNY faculty that the bargaining agent had usurped some of the 

prerogatives of the faculty and n1.ay eventually assume control 

internal governance; (7) teaching responsibilities and curriculun1 

decisions are unaffected by collective bargaining and (8) the possibility 

of rising adversarialism between students and faculty (Hedgepeth 

1974). 

Taylor Alderman, writing in the ADE Bulletin, shares 

Hedgepeth's view that a vote for collective bargaining is a vote of no­

confidence in university administration an.d governance. He contends 

that a major characteristic of the collective bargaining process is its 

tendency to reduce the faculty-administration relatior..ship to basic 

econoITlic terrns and the eventual pas sibility that this \vill l<esult in 

economic justification for all academic endeavors and the phasing out 

of those departments w"hicb. do not attract large numbers of students, 

and are therefore deemed non-productive. Further, Alderman 

believes that unionization on the campus m.eans that power becomes 

largely vested in the union leadership and increasingly slips from. the 

control of the faculty $ Academic departments will experience a pov/er 

redistribution with the advent of unionization and may find thenlselves 
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in considerably weakened positions vis-a-vis the union and the 

adrninistration. Unions depend upon a united front supported by all 

faculty and r£lust support individual faculty rnernbers against depart­

ments in formal grievance proceedings. One result of this situation 

can be a rnonolithic union bureaucracy and the relative weakening of 

departrnent power and authority. Finally, the author believes that 

faculty unionization v:riU create adverse reactions arnonguniversity 

students. The interest of students and faculty are not identical and 

when the faculty seeks higher salaries, students pay higher fees. In 

this context student unions are as politically feasible as faculty unions, 

and ",t\lderlllan hypothesizes that a student boycott which decreased the 

enrollm.ent at a university by twenty-five percent for one quarter or 

sen'lester would underscore the reality of student power. He main­

tains that faculty unionization brings the possibility of all of these 

occurrences closer (Alderman 1974). 

On the other hand, Jan'les Begin finds evidence that the 

patterns which are evolving faculty participation in decision l1l.aking 

under collective bargaining will not necessarily lead to the dem.ist:: of 

traditional procedures. Begin contends that collective bargaining has 

not chipped away at faculty senate jurisdiction, that educational policy 

continues to be established at the department level or in the faculty 

senate and has reITlained intact in the face of collective bargaining. 
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He is optirnistic about carnpuses r abilities to develop new systen-1S of 

bargaining that are not based on the industrial rnodel and which wHl 

allo\v interchange between the faculty senate and the faculty bargaining 

agent. According to Begin, the consensus appea 1'S to be that the 

growing forrnalization of bargaining agent-senate relationships has 

enhanced the developrnent of cooperative rather than cornpetitive 

relationships between these decision-making forun1.s. Developing 

interactions between bargaining agents, senates and administration 

indicate that there are a number of patterns evolving for faculty 

participation in decision making under collective bargaining \vhich will 

not necessarily lead to the demise of traditional procedures. In the 

long Tun what is likely to evolve is SOITle cOn1.bination of broadly based 

faculty participation through governance procedures ¥,rhich are 

established 01' protected in the agreement and faculty participation 

through a bargaining agent (Begin 1974) . 

.L~ 1975 report prepared by Michael Falcone indicates that 

collective bargaining has becoITle one of the important instruments byr 

\\I"hich professors may ITlake their influence equal to that of adn1in­

istrators in regard to vital questions of salary, promotion, tenure, 

acadernic freedom and other conditions of enlployment. 1-Ie states 

that its very presence is to prevent college adm.inistrators froID 

making unilateral decisions about personnel matters. In addition, It 
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in I11s opinion that negotiations on bargainable issues of ernploym.ent 

generally have led to negotiations of educational policyc Further, he 

feels that one can conclude that the concept of shared authority has 

been advanced by collective bargaining, however, to the extent that 

outside political influences are affecting carnpus decisions the 

collegial processes rnay be endangered. It is apparently a ne\-v 

question as to whether an adversarial relationship pronl.otes or 

injures collegial governance. It is important for bargaining parties 

to identify those aspects of cam.pus governance which they "'lish to 

strengthen and direct their bargaining toward those ends (Falcone 

1975). 

The m.ajor study of the question of governance is the result of 

tIle Stanford Project on Academic Governance which was initiated to 

determine the impact of unionization on decision making in higher 

education. Unions on Calupus by Kemerer and Baldridge analyzes the 

results of this study which involved over 500 union and non-union 

institutions and over 17, 000 individuals. Arnong the rnajor conclusions 

of the study are the follo\-ving: (1) on campuses where senates and 

unions co-exist, unions outperform senates in influencing econom.ic 

ITlatters, while senates retain influence over acadenl.ic issues; 

(2) neither unions or senates influence departmental budgets; 

(3) collective bargaining was least effective in increasing the 
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effectiveness of caITlpus governance; (4) among public and private 

institutions, forty-one percent of the presidents and fifty- six percent 

of the union chairpersons felt that the power of the administration has 

decreased as a result of unionization. The authors conclude that for 

the ITloITlent, at famlty senates unions have struck an 

uneasy alliance. However because it is in the natu.re of unions to 

expand their areas of concern, therefore, it is difficult to predict how 

long this alliance will last. It is possible to broadly group TIlany of 

the factors influencing faculty unionization into several 

Perhaps the most succinct analysis of the factors contributing to or 

hindering unionization on the campus is the following table prepared 

by Ken'lerer and Baldridge. The emphasis of the table is neither 

structural nor statistical but environmental, institutional and 

individual and the factors included are equally applicable to the 

private as well as the public institution (Kernerer and Baldridge 

1975). 
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Table 2 
Factors Prornoting and Hindering Unionisrn 

Environmental 

Institutional 

Individual 

Triggering 
Events 

Result 

Prornoting 

EconolTIic Crisis 
lvlarket Conditions 
Population Decline 
Egalitarian Revolution 
Increased Cost of 

Living 
External Controls 
Legislative Priorities 
Standardized Manage-

ment Systerns 
Large Size 
Low Salaries 
Less than Baccalaurete 

Prograrn 
High Teaching Loads 
Low Morale and 

Satisfaction 
Arbitrary Adrninis­

tration 
Weak Senates and 

Faculty Com.mittees 
Low Education 
Low Rank 
Young 
HUlnanities or Social 

Science Discipline 
Liberal Ideology 
Specific Problems on 

Carnpus 
Changes in Law 
Help from. Organized 

Labor 
Active Union 
Collective Bargaining 

Hindering 

Federal and State 
Funding PrograITlS 

High Priority for 
Education 

Econornic Stabilization 
Antiunion Locality 
Restrictive Legal 

Clirnate 

Research Orientation 
High Salaries 
Graduate Le vel 

Progranls 
Job Security 
1figh Morale 
Effective Senates 
High Peer Judgem.ent 
Effective Profession-

alis:m 

Advanced Education 
High Rank 
Old 
rlard Science or 

Professional Field 
Conservative Ideology 
No Triggering Problems 
No Ferrnissive 

Legislation 
No Help from Industrial 

Labor 
No Active Union 
No Collective Bargaining 
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The casual literature of acadernic collective bargaining 

indicates a broad scholarly consensus on the idea that the severe and 

rapid fluctuations and social trauluas of the 1960s were the rnajor 

contributory factors in the advent and development of faculty 

bargaining. The 1960s can be viewed as both the nadier and the zenith 

of the traditional university, and the collegiate adjustrnents required 

to accon1.modate this fact revealed the inadequacies of n1.any 

traditionally accepted n1.anagen1.ent 1TIethods including concepts of 

governance, the extent of faculty participation in financial planning 

and resource allocation, and a cluster of personnel-related functions 

encornpas sing salaries, benefits, hiring and firing policies and tenure. 

The prin1.ary disagreement an1.ong acaden1.ic labor scholars 

is whether the introduction of a faculty union on can1.pus helps, hinders 

or eventually eclips es traditional modes of participatory governance. 

Enough studies have been cOn1.pleted to convincingly docuTI1.ent the 

extent to which a union ilupacts collegiate governance, however, it is 

too soon to objectively assess whether these changes are positive or 

negative ones. 

Literature Specifically Related to the NLRB and Private Institutions 

The dearth of substantive literature dealing with the National 

Labor Relations Borad and its involven1.ent with collective bargaining 

on the private can1.pus underscores the purpose of this dissertation. 
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The only lnajor investigations into the NLRB and private education 

have been produced by legal scholars who are concerned with the 

development of labor law in this new area of r>JLRB jurisdiction. 

Their efforts have been especially focused on the question of NLRB 

bargaining unit deter:minations in higher education. 

The proble:ms of coexistence between traditional for:ms of 

governance and newer influences of collective bargaining are 

evident at the private institution, however, the major difference 

between the public and private sector in the area of baTgaining is the 

jurisdiction of the NLRB. 

One of the first :major publications was Belcher's lengthy 

article providing a. lay:man's explanation of the background and basis 

for the NLRB I S as sumption of jurisdiction over private colleges and 

universities in 1970. It offers a good beginning point for any 

investigation into the field because clearly defined and delineated 

the legislative nlandates of the NLRB and indicated potential areas of 

involve:ment (Belcher 1970). 

Robert Doherty, in a special report prepar for 

NACUBO, discusses the ]\I.ational Labor Relations Act its 

illlplications for private higher education. Doherty contends ihat the 

:most iITlportant reason faculties are opting to bargain collectively on 

the private caITlpus is the simple fact that the 1970 reinterpretation of 
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the National Labor Relations Act by the NLRB allows them. to do so. 

Secondly, the financial difficulty faced by certain institutions has 

convinced SOITle faculties that a reduction in faculty welfare would be 

alYl.Ong the first adjustments made as a consequence of financial 

difficulties. Thirdly, those institutions 'which lack either the desire 

or the ability to provide an adequate profes sional environment are 

likely to their faculties organizing to bargain collectively. 

The rnajor iITlplications of collective bargaining on the pri"',rate 

carnpus will probably be higher allocations for faculty welfare and 

lO¥ler allocations for the provisions of other educational services; 

egalitarian and majoritarian pressures generated by the union 

w'hich will reduce salary arrangenlents based on flexibility and 

discretion; and as the constituency acadelTIic governance becomes 

coterITlinous with the ITlernbership in the bargaining unit, the eventual 

as sumption by the union of the power and function of the faculty 

governing body. Collective bargaining, Doherty contends, will speed 

the movement toward providing procedural and substantive due process 

safegua fOl" probationary teachers thereby making it somewhat more 

difficult for institutions to disn1.iss probationaries for reasons 

than blatant wrongs, and bargaining will accelerate a dernise of faculty 

professionalisrn at st as the term professional is generally under-w 

stood in the acadernic community (Doherty 197 
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A.n early discussion of NLRB rulings on deparhnent 

chairITlan is David W. Leslie's article. Leslie analyzes a few' of the 

early Board decisions regarding the issue of whether chairn'lan should 

or should not be excluded frOITI bargaining units and further atteITlpts 

to identify and delineate the criteria which the Board used in its early 

decisions to deteTlnine what constituted supervisory power. Leslie 

concludes that the NLRB is still educating itself in the area of 

acadeIT1ic collective bargaining and that parties to a unit deterITlination 

hearing can playa significant role in this process. The critical 

position of depart:ments in university organization m.akes a clarifica­

tion of the chairITlan t s role a central is sue in unit deterrnination. 

Unrealistic rulings, he continues, can be potentially danlaging to 

departn1.ental governance and institutional stability, therefore, 

institutions and petitioning faculty should present the chairman's role 

as thoroughly and realistically as possible (Leslie 1973). 

Kenneth Kahn, in a ITlajor legal article on the subject, 

criticizes the NLRB and contends that it has had great difficulty in 

trying to apply the guidelines of the National Labor Relations Act to 

the college and university setting. The Board has not been able to 

fully understand the probleIT1s of university professionals 'whose labor 

probleIT1s are so unlike those of blue collar \vorkers with whom it has 

traditionally dealt. The probleITl, as Kahn sees it, centers around the 



55 

concept of shared authority which allows the faculty rnernbers to 

participate in forrrling the rules and regulations that govern their 

teac hing dutie s. 

This problem. of ITlisunderstanding is compounded because the 

National Labor Relations Board has chosen to approach the university 

bargaining unit issue on a case-by-case basis. The rulings to date 

have been far from. acceptable to any of the parties involved. Often 

the records are inadequate and too little infornlation has been supplied 

by the college or university to allow reasonable findings to be m.o.de. 

In addition the NLRB has been unable to conduct research for itself. 

Only recently through the seldom used oral argurnent procedure, has 

inforlllative material been presented thus permitting rnore cornpre­

hensive rulings by the Board. 

Kahn nlaintains that the ultimate effect of the NLRB's present 

policies in the area of faculty collective bargaining has been to hanlper 

the ability of Am.erican colleges and universities to incorporate nevI 

ideas, new groups and change. It is Mr. Kahn's contention that this 

disability could have been avoided if the Board had used a alore careful 

and infornl.ed approach to faculty units, and especially if the NLRB 

would use its rule-making authority in acaden1.ic collective bargaining 

decisions rather than case-by-case adjudication "lIhich results in 

contradictory and confusing decisions.. Further, Kahn contends that 
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Congres s should a:mend sections of the National Labor Relations Act, 

as it has done in other instances, to allow the Act and the Board to 

nleet the special needs of higher education faculties 1 973). 

Matthew Finkin refutes Kahn1s argument that the NLRB has 

been inconsistent and erratic in its rulings involving collective 

bargaining in higher education. :tvlr. Finkin admits that the Board 

c proceed rnore responsibly and efficiently but contends that it has, 

nevertheless, proper jurisdiction over private colleges and 

universities and has gone far to accomrnodate the peculiaTities the 

acaden'lic rnilieu when it renders decisions. The Boardts decision to 

rely upon case-by-case adjudication is a good one according to Finkin 

and allows the NLRB enough latitude to consider particular n'lerits 

of each case. Finkin believes that the National Labor R.elations Act is 

expansive enough to accommodate higher education. He addresses the 

question of faculty status. It is his contention that the Board has 

relied on two aspects of the faculty's role in determining whether 

department chairman have :managerial or supervisory status: the 

collective character of departmental judgements and the neces for 

independent review by the administration and the Board of Trustees of 

recommendations ernanating froITl the faculty. Finkin does not 

that the Board has confused the principle of collegiality with the 

conc of shared authority, rather, he feels that they considered 
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each case on its ll1erits relying upon the Act l s definition of supervisor 

as precedent in deterll1ining managers. 

In bargaining unit deterlTIinations, Finkin feels that the Board 

has adopted a refined arl.alysis of mutual interest groups and is applying 

a rigorous standard of professionalisll1 that requires that \-vork be 

related to a discipline or field of science within the scope of the 

teaching prafes s ion for inclu sian in the unit* Discus sing departm.ent 

chairll1en Fink.in points out that the Board relies on the cha.irITlan t s 

authority to assign and direct departll1ental support personnel and 

addresses hill1self to the issue that departn'lent chairmen in sonle 

colleges are,. in the fullest sense, agents or nlanagenlent while in 

other institutions they have no authority at all (Finkin i 973). 

In a law journal article, Ryan contends that in the early unit 

deterrninations involving university faculties, the National Labor 

Relations Board has faced a labor relations situation unlike any it has 

dealt with in prior cases. The Board itself has noted the difficulty of 

applying rules to higher education which VJere developed to deal with 

industrial labor relations. In this setting the Board ll1ight have been 

expected to rely heavily on the statutory policies of the National Labor 

Relations Act and to examine the pos sible irnpact of its rulings on the 

workings of higher education. His analysis of the early cases suggests 

that the Board should arm. itself v/ith m.ore information about the 
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special needs of higher education and should further study the likely 

effects of its rulings on colleges and universities. Nearly three years 

ago the AAUP suggested that rule-making provided the best solution. 

Foreseeing many of the difficulties the Board later encounteTed, the 

A .. AUP petitioned for a hearing to examine ""'lhether specific rules 

should be developed for faculty bargaining units. The Board denied 

the petition preferring to proceed case by case. In view of the 

problerns already encountered or inlplicit in the Board's approach to 

faculty unit deterrninations, Ryan believes that the Board should 

reconsider its position (Ryan 1973). 

Ralph Kennedy, a former NLRB rnerrlber, outlines several 

areas of concern to college adITlinistrators in their relationship with 

the National Labor Relations Board. Kennedy identifies unit scope and 

unit composition as two key areas of concern. Unit scope refers to 

that group of e.rnployees who will be included in a bargaining unit and 

unit composition refers to precisely \vhich employees fall within that 

group. He comments that there had been relatively fe\v cases 

involving scope inasmuch as the parties generally agree beforehand on 

a universitY-·"lNide unit encompassing one or IT10re campuses. The 

matter of unit composition, however, has been raised rnuch lTIOre 

frequently. Kennedy feels that the Board strives to include in a single 

faculty bargaining unit all men"'1bers of a university's professional 
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staff who regularly teach or who are engaged in supportive activities 

clearly as sociated with educational process and who otherwi.se 

share a cOITuYlunity of interest in their working conditions. 

'Nith regard to the question of '\vhether faculty m.em.bers are 

enl.ployees, the author offered several propositions. First of all, the 

contention that all faculty nlernbers are supervisors finds its genesis 

in the accepted concept of collegiality or authority in which all 

seglYlents of a university cOITlm.unity, adITlinistration, faculty and in 

SOITle instances, students participate in decision-rn.aking individually 

or through representatives. To the extent that faculty tneITlbers 

participate in decisions affecting university policy and personnel 

they rna y be exerci supervisory authority and can, in effect, be 

seen on both sides of the bargaining table. It is the Board's contention 

that whatever policy-m.aking power adheres to full-time faculty status 

is exercised by only as a group and therefore does not m.ake 

them supervisors. Under the Act, Congress narrowly defined the 

term supervisor so as to include only individuals who exercise super­

visory authority in the interest of the eITlployer. In the opinion of the 

Board, faculty participation in the c deci s ion-m.aking proce s s 

satisfies neither the letter nor the spirit of the supervisory exclusion 

as contemplated by Congress. It is exercis ed on a collective rather 
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than an individual basis. And more importantly, it is exercised in 

their own interest rather than in interest of the employer 

(Kennedy 1974). 

Kahn, in a more recent article, believes that the rnajor 

problem confronting institutions in the labor relations area is the 

unfamiliarity of the regulatory agencies with the unique aspects of 

labor relations in higher education. Kahn feels that the NLRB has 

been unable to recognize the differences between universities and 

colleges and industry because institutions have not compiled complete 

records in presenting their cases. One of the rnajor future problerDs 

which 'NiH confront the NLRB is the conflict between the faculty senate 

and a union vvhich is already or is seeking to becoITle the elective 

representative of the faculty. It is possible that the NLRB \vill 

deterruine that faculty senates are employer-dominated labor organi­

zations especially because n1.ost institutions provide financial support 

for their senates. Kahn contends that faculty senate systems could be 

attacked as an unfair labor practice on the follo-vVing two grounds: 

(1) employer do:minated labor organization and (2) the doctrine of 

exclusive representation which rneans that a college or university has 

the a.ffirnlative obligation to bargain vvith the elected bargaining 

representative of its faculty. This requirement can impair the ability 

of faculty :m.ernbers to work through existing internal structures in 
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dealing with the adITlinistration concerning institutional policies and 

the threat of an unfair labor practice would constrain the university 

from dealing v/ith the senate or departrnental cOlnmittees. 

On the issue of the supervisory status of some faculty, Kahn 

feels that the Board will have to exclude departITlent chairrnen from 

units in light of the recent SupreITle Court decision (NLRB v. Textron, 

Inc. 'I in which the Court ruled no ITlanageria.l eITlploye e is 

protected by the Act and rejected the NLRB argurnent that only those 

rnanagen1.ent eITlployees in positions suscepbble to conflict of interests 

should be excluded froITl the coverage of the Act (Kahn 1975). 

literature that has appeared thus far which is significantly 

related to the NLRB and private institutions has focused on the 

apparent inconsistency of Board ruling s particularly in the area of 

bargaining unit scope and deternunation. Presently there are two 

ITlajor viewpoints on the subj ect: one view contends that the NLRB s 

been alnJ.ost irrational in its unit and supervisory rulings and is 

sirnply unequipped to deal with the special labor problems presented 

by acadelnia; the other view n1.aintains the Board has carefully 

considered each case on its ITlerits and that contradictory rulings 

reflect the unique circunJ.stances of each case rather than lack of 

uniforITlity in Board rulings. Additionally labor scholars are di video 

on the question of whether the NLRB should use its rule-making 
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thereby delineating general rules and regulations which 

would be applied in every situation or continue to rely upon a case by 

case exaluination which results in decisions that the Board feels best 

accom.modate the unique aspects of eacrh situation. 

Basically, this literature is concerned with the potential 

changes that m.ay occur in university organi~ation as a result of 

NLRB collective bargaining decisions, however, with exception 

shave of a few notable discus sions of legal im.plications, 

not begun to assess the -I- ........ qJQ. ..... of these Board decisions except 

in a very general way. 



Chapter 3 

JURISDICTION 

This chapter will review the cases and decisions arising 

from questions of jurisdiction brought before the National Labor 

Relations Board (the Board) by private institutions of higher education. 

Jurisdiction is the authority by which the Board recognizes and 

decides those labor cases it determines are within the scope of the 

power assigned to the Board by the Congress. Each ca.se will be 

briefed, or surnrnarized, and the su.mmary will include the pertinent 

factual information necessary to convey a clear understanding of the 

issues involved and the particular circumstances of each case. All 

of the landmark jurisdictional cases will be reviewed here; those 

cases which are routine and Inerely repeat or reinforce the argum~nts 

and decisions of the important precedent setting cases have been 

excluded. The cases will be presented chronologically to enable the 

reader to follow the evolution of the Board's various jurisdictional 

positions. A complete legal citation, referenced to the Decisions and 

Orders of the National Labor Relations Board (NLRB), appears after 

the title and date of each case. A detailed analysis of each case and 

the interrelationship between the cases together \vith a discussion of 
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their past and potential irnpact upon private colleges and universities 

will follovv the case. 

The heart of the Board IS invol ve:ment in the collective 

bargaining processes on private college and university ca:mpuses has 

been the philosophical and legal changes of attitude which brought the 

Board from an early interpretation of the National Labor Relations 

j\ct (the Act) as disallov/ing any basis for assurning jurisdiction over 

nonprofit institutions of higher education to its present position that it 

has unquestioned authority to order, direct and oversee the collective 

bargaining process on the private calnpus. The case law on the 

jurisdictional issue is limited because the major legal issue whether 

the Board could rightly clairn jurisdictional authority \-vas settled 

relatively early. However, there have been several u.nusual cases 

which have broadened the legal basis for juris diction and in a fevl 

instances the Board has reversed itself on key issues. In this and 

subseque~~t chapters there are Board decisions \vhich address several 

topics. For exarnple, a ruling :may have established :major jurisdic .. 

tional precedent but m.ay also have significance for Board bargaining 

unit deterlTIinations as well. Consequently, certain cases Inay be 

discussed in two, three or four chapters; ho\vever, the brief of the 

case will appear only once, in the chapter in "which the decision is 

initially analyzed. For purposes of clarity and ea.se of revie\N, 
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subsequent m.ention of a case will be cross-referenced to the chapter 

·where the brief of the case appears. R.eferences to lithe Act" \~lhich 

appear in this and succeeding chapters refer to National Labor 

Relations .Act of 1947 a:ad all of its subsequent aITlendrnents. 

JURISDICTION CASES 

THE TRUSTEES OF COLUMBIA UNIVERSITY and COlvHvlUNITY A:ND 
SOCIAL AGENCY ElvlPLOYEES, LOCAL 1707, DECEMBER II, 1951. 
97 NLRB 424 (1951). 

The Board affirITled the decision of the Hearing Officer. 

The petitioning union requested representation of a bargaining 

unit of all clerical eITlployees of the ColuITlbia University libraries. 

The union contended that the University was engaged in interstate 

cOlnmerce within the rneaning of the Act; that the Congress had 

intended to exempt charitable hospitals only froITl Board jurisdiction; 

that all other nonprofit institutions \vere \vithin the Board's jurisdic-

tion and accordingly, it would effectuate the policies of the .Act 

for the Board to as sert jurisdiction over Colurnbia. 

Columbia contended that it was not engaged in cornnlerce and 

that even if the Boa,rd could rightfully assert jurisdiction over the 

Universityls bargaining activities, it should use its' cretionary 

powers and decline jurisdiction on the grounds that the institution 'Na s 

a nonprofit educational corporation whose sale purpose was the 
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promotion of education. Columbia maintained that all of its activities 

were directed toward the pro:motion of education and that as such the 

University was excluded froln the definition of eITlployer as it appeared 

in the Act. 

The Board found that although the financial activities of the 

institution affected COITlnl.erce sufficiently to satisfy the requirem.ents 

of the Act and the Board I s financial standards for the exercise of 

jurisdiction, it would not effectuate the policies of the Act to assert 

jurisdiction. The NLRB ITlaintained that the Act directed it to assert 

jurisdiction over nonprofit organizations lIonly in exceptional circurn-

stances and in connection with purely cOlllITlercial activities of such 

organizations, ,,27 and further stated that while this language may n<;>t 

have provided a lllandate, it provided an interpretative guide which 

would permit the Board in its discretion to decline jurisdiction. 

Accordingly, the Board declined to assert jurisdiction and the 

petition was dislTIissed. 

CROTTY BROTHERS, N. Y., INC. and HOTEL AND RESTAURANT 
EMPLOYEES AND BARTENDERS INTERNATIONAL UNION, LOCAL 
483, APRIL 10, 1964. 146 NLRB 755 (1964). 

The Board rever s ed the decision of the Hearing Officer. 

27 Colulllbia Univ. 97 NLRB 424 (1951) at 427. 
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The petitioning union asserted that Crotty Broth2TS, the food 

services firm that operated the dining facilities at T College, 

was a con'1.mercial operation and as such 

provisions of the .Act. 

under the jurisdictional 

Crotty Brothers and Trinity College contended that Crotty 

managed the food service facHi ties as an agent for Trinity, that the 

activities engaged in \A.'ere noncommercial in nature and directly 

connected V\'ith the College's nonprofit educational purposes and that 

no conlparable food services were available to students V\Tithin a nlHe 

of the College. Trinity'.vas responsible for the niaintenance and 

repair of the food service facilities and ITlade a.ll ne\v equiplnent 

purchases. The invoices for all food purchases were headed "Crotty 

Brothers-Trinity College!! and the College reiITlbursed Crotty for 

liability insurance and workmen IS cOITlpensation. Further, Crotty 

invested no capital in the operation and had no control over any 

n1.atter 'which would allow cOlnpany to increase its profits frorn 

the Trinity College operation. Finally, the Crotty Brothers manager 

of the facility at the College regarded Trinity's director of food 

service, a college employee, as his imnlediate supervisor and he 

made no significant decision without consulting her. 

Based on these facts the Board found that the food services 

operations was nonprofit in nature and llintim.ately connected with 



68 

Trinity's nonprofit educational purposes, and that, whatever the legal 

relabonship existing between Trinity and Crotty, f,28 it would not 

further the intentions of the Act to as sert jurisdiction; therefore, the 

petition was dismissed. 

TI-IE PROPHET CO. and BARTENDERS, HOTEL, RESTAURANT AND 
CAFETERIA E:tvIPLOYEES, LOCAL 453, FEBRUA_RY 4, 1965. 
150 N LRB 1559 (1965), 

The Board affi rITled the decision of the I-Iearing Officer. 

The union petitioned to represent a unit of food service 

ernployees en~ployed by the Prophet Cornpany in its operation at 

\Vhite\Nater State University in Viisconsin. 

The Prophet COITlpany operated all dining facilities at the 

University, including two cafeterias and a snack bar, for the 

exclusive use of the faculty, staff, students and alurnni of the 

University. No com.parable eating facilities were av-ailable to the 

students of this residential university within a reasonable distance. 

The University required its students to subscribe to a board 

plan and paid the Prophet Conlpany a fixed fee for each student 

enrolled in the plan. The board plan fee amounted to seventy-nine 

percent of the Prophet Company! s inconl.e at the Urliversity; one 

peTcent was nlade in the cafeteria through cash sales; fifteen pel'cent 

28Crotty Brothers, 146 NLRB 755 (1964) at 757. 
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as rnade through sales in the snack bar; and percent was 

rnade through special cate s ervic e. All fixed equipment and n011-

perishable goods used in the dining facilities were supplied and owned 

by the University. Further the company agreed that certain super-

visory and rnanagernent controls over the food services operation 

were the University's. This included the use of student help and the 

asslgnrnE:nt of duty to employees acceptable to University. 

The Board contended that the facts of this case were sin'1i1ar 

to the facts in Crotty Brothers, supra and disITlissed the union's 

petition on the grounds the Prophet Cornpany's operation at the 

University was intimately tied to the educational purpos es of a non-

pl'ofit institution was a political subdivision of the state of 

\Visconsin. 

CORNELL lJ1~IVERSITY, PETITIONER and THE i\.SSOCIA TION OF 
CORNELL EMPLOYEES-LIBRARIES, STAFF ASSOCIATION OF TI-IE 
METROPOLITAN DISTRICT OFFICE, SCI-IOOL OF INDUSTRIAL AND 
LABOR RELA.TIONS AND CIVIL SERVICE EMPLOYEES ASSOCLt\~· 
TION, INC. and SYRACUSE UNIVERSITY, PETITIONER and 
SERVICE EMPLOYEES INTERNATIONAL LOCAL 200, JUNE 12, 
1970. 183 NLRB NO. 41 (1970). 

The Board affirlned the deci sion of the Officer. 

Carrlell and Syracuse universities, the Petitioners, contended 

that they had an overwhelrning on inter state commerce and 

urged the Board to overrule its decision in Colulnbia Univ. 1 sunra 
+ 

and aSSU1TIe jurisdiction over nonprofit private colleges and 
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universities. Further, the Petitioners maintained that because of the 

res contracts granted to private institutions by various agencies 

of the federal governIT1ent, the operations of private colleges and 

universities had increasingly becoIT1e matters of federal interest. The 

Petitioners also maintained that the failure of the states to Tee ze 

and legislate for labor relations justified the Board's assertion of 

jurisdictj on over y.rhat was thus a totally unregulated labor relations 

area. Both Cornell and Syracuse supphed extensive financial docu­

n1.entation to deITlonstrate their contention that they \vere engaged in 

substantial interstate commerce and therefore subject to the 

jurisdiction of the Board. 

The unions opposing the assertion of jurisdiction contended 

that many pri vate c allege s v,rere small and local in character and did 

not affect interstate comrnerce. They further maintai:ned that because 

private institutions represented a declining proportion of higher 

educational institutions, the Board would have jurisdiction OVC1" only 

a fractional segn1.cnt of the field. Finally it was argued that much 

conflict and instability would be avoided if all institutions v,rere subject 

to state, not federal, control 

In "its discussion of the case, the Board :maintai11ed that, 

although education was still the pl1 inlary goal of the private institution 

in question, the operations of this class of employer had Significant 
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effect on COITuneree and that an assertion of jurisdiction by the Board 

was ecessary to insure the tlorderly, eifective J and uniforrn applica-

tion of the national labor policy. !129 The Board concurred "Vvith the 

Petitioners t assertions that the states had not enacted labo:r codes 

under \vhich such rnatters as union organization, cGllective bargaining, 

r labor practices and other labor disputes on the private carnpus 

could be handled.. They concurred with holding in Cornell . , 

supra to the effect that the Board did have statutory discl'etionary 

jurisdiction over nonprofit educational institutions. The Board 

ITleITlbers acknowledged that two decades of change in the envirol1ITlent 

of higher education neces sitated an as sertion of jurisdiction. 

The Board noted that the 1959 aITlendm.ents to the ft ___ ct as 

incorporated in Section 14(c)30 had been intended to eliminate an 

existing jurisdictional no-man's land vvhere neither states nor the 

federal governrnent as sunled the responsibility for regulating labor 

relations on the e caITlpus. 

the expansion in private higher education and the 

increas e in federal expenditures in this area, the Board also called 

29Cornell Univ. 183 NLRB No. 41 (1970) at 334. 

30National Labor Relations Act, 40 Stat. 449 (1935 as 
amended by Pub. L. No. 101 (1947) and Pub. L. No. 2.57 (1959); 
20 U. S. C., sec. 151-68. 
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attentioYl to the a activity taking place alnong cm.ployees 

on college campuses and stated that "with or \vithout federal regula-

tion, union organization is already a fait accompli at tnany 

" "to .,31 un1verSl leSe . 

Accordingly the 1 1 Columbia Univ. ision was overruled 

and the Board determined that it would assert sdiction over 

tfnonprofit, private educational institutions e "fNe find it to be 

appropriate. ,,32 The Board did not establish jurisdictional standards 

for nonprofit colleges and universities as a class in thj s decision. 

ITT CANTEEN COP-.PORATION and LOC ... J\L 327, HOTEL MOTEL, 
CAFETERIA AND RESTAURANT EMPLOYEES, DECE1tlBER 5, 1970. 
187 NLR.B NO. 7 (1970). 

The decision of the Hearing Officer 'Nas affirIned. 

The union, Local 327, petitioned for recognition as the 

bargaining representative of certain etnployees of the ITT Canteen 

Corporation. 

31Cornell , supra at 333. 

32 At the time of thi s petition, an e lec1:ion conducted at 
Syracuse under the direction of the New York State Labor Relations 
Board had resulted in the selection of the Service Errlplo-;rees Inter­
national Union, Local 200 as the bargaining agent for a unit of fu11-
tirne ar,.d regular part-time service and rnaintena.l1ce etnployees. The 
Board upheld the validity of the state-conducted elections and 
dismissed the Syracuse University petition for an assertion of juris­
diction i~ this instance on the grounds that all parties agreed the 
state-supervised election was free of any irregularities and 14 eflected 
the true \vishes of the employees. Id .. , at 334. 
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IT T Canteen, the Errlployer, contended that ,;i/hile it \vas 

engaged in comnl.erce within the meaning of the l\ct, it provided food 

services to Bradley 'University, and that its facility there \vas "a 

noncommercial operation intimately connected wjth Bradley 

University's nonprofit educational process. 1,33 ITT Canteen provided 

all food services at University on a fee basis of seven percent 

of the gross sales. ITT's gross revenues fron'l sales at the Univer 

\vere in excess of $500, 00 and the cOlnpany received over $10,000 in 

goods and materials from out of state. Citing the Board! s decision in 

Crotty Brothers, supra the Employer rnaintained that the NLRB should 

decline to assert diction. 

Board held that ITT Canteen was engaged in activities 

a commercial nature and for profit in many states and the facts that 

these operations were carried on pursuant to a contract with a non-

profit educational institution did not divest those 

cOlnnlcrcial nature. The decision also noted that since C 

of their 

--~-

Brothers the Board had deternl.ined that i.t effectuated the policies of 

the Act to assert jurisdiction over private educational institutions 

because such cOllllTIercial operations did C01TI.rncrce de 

33ITT Cante lS7 NLRB No.7 (1970) at 1. 
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their nonprofit character. Thus Crotty Brothers was overruled and 

ITT Canteen r s reliaJiCe upon the precedent of that decision was not 

accepted. 

C. W. POST CEl\TTER OF LONG ISLAI'JD UNIVERSITY and UNITED 
FEDERATIOI'-J OF COLLEGE TE.ACHERS, LOCi\L 1460, l\.PRIL 20, 
1 9 7 1. 1 8 9 1'1 L RB 904 (1 971 ) • 

The Board affJ.rrned the decision of the Hea.ring Officer. 

The United Federation of College Teachers, Local 1460 filed 

a petition seeking to represent certai:n professional em.ployees of the 

C. 'N. Post Center of Long Islarld University. 

The University filed a ITlotion for disITlissal of the case based 

upon a clairn that the Board lacked jurisdiction over the University 

and that the potential Board assertion of jurisdiction over the 

Universityl s profes sional employees vIas iITlproper unclel· the Act. 

The University also noted that proceedings were pending \vith the New 

York State Labor Board regarding this matter. The Petitioner sub .. 

sequently \vithdrew its petition before the New York State Labor 

Relations Board on July 19, 1970. 

Regarding the jurisdictional question of whether the Board 

could properly assert jurisdiction over professional personnel 

including faculty, the Board rnaintained that the individuals involved 

had the usual e:m.ployer-employee relationship, were e:mployers within 

the meaning of the Act, an.d therefore vvere entitled to the benefits of 



.Act. The Board upheld the Petitioner and directed an election at 

the University. 

FORDI-rAM UNIVERSITY and AMERICAN ASSOCIATION OF 
Ul'JIVERSITY PROFESSORS AND LAW SCHOOL BARGAINING 
C01v1MITTEE, SEPTElv1BER 14, 1971. 193 NLRB 1'-TO. 23 (1971). 

The Board affirITled the decision of the I-Iearing Officer. 

The Petitjoners were seeking t,N'O separate bargaining units 

at Fordhaln University - a unit of all full and part-tiITle teaching 

fa cuI ty and a separate unit of the la~vV school faculty. The Employer, 

Fordha:m., contended that all its faculty :m.enlbers \vere supervisors 

but that the Board decided to assert jurisdiction OVG1' the Fordhan1 

faculty, it should not order a separate unit for the lavv school faculty. 

The jurisdictional issue at hand was whether the Board would 

assert jurisdiction over lav.J school faculties considering the separate 

professional qualifications for attorneys. Based on its £il1dinga in 

C. W. Post, supra the Board reitera.ted its decision, in ll1.aking unit 

deterrn.inations, to apply the same principles lIw ith respect to faculty 

:me:mbers that we have applied in cases involving other types of 

employees. ,t34 Accordingly, the Board dislnissed Fordham's argu-

ment that it should decline jurisdiction over faculty and directed 

e1 ections for two separate bargaining units. 

34F dh Ur • or am 'nlV.) 1 9 3 N LRB 1 34 (1971 ) at 1 37. 
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DUKE UNIVERSITY .and A1v1ERIC.AN FEDERATION OF STATE, 
COUNTY AND MUNICIP.AL EMPLOYEES and NATIONAL UNION OF 
HOSPITAL, NURSING HOME E!vfPLOYEES,. R\VSSU, LOCAL 11990, 
NOVE1vIBER 18, 1971. 194 NLRB NO. 31 (1971). 

The Board affirmed the decision of the Hearing Officer. 

The Petitioners sought to represent specific units of 

enlployees of Duke University. The An"lerican Federation of State, 

County and Municipal Employees (AFSCME) was seeking to represent 

all service ernployees excluding maintenance employees. The 

National Union of Hospital and Nursing Herne Elnployees sought a unit 

of all service arId maintenance personnel at Duke University Medical 

Center. 

The jurisdictional question in the case \vas whether the 

Board could rightfully assert jurisdiction over a private university's 

medical teaching centers and hospitals. 

The Board found that although the Duke Hospital had no 

separate legal existence apart from the university, lIa nonprofit 

hospital operated by another nonprofit entity - albeit one over 'which 

we would assert juriediction - is nonetheless still a nonprofit hospit.al" 

and as such the Board was excluded by Section 2(2) of the Act frorn 

asserting jurisdiction. This section of the Act stated that the 

definition of the term. employer did not include " ••. any corporation or 

as sociation operating a hospital, if no part of the net earnings insures 
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to the benefit of any private shareholder or individual. •.. 11
35 

The 

Board, therefore, asserted jurisdiction over the unit sought by 

A:FSCME but declined jurisdiction over eITlployees perfornling a 

ority of their 'Nark in the hospital. A dissenting \vas 

offered in this case. 

TEMPLE UNIVERSITY and DISTRICT 65, WHOLESALE, RETA.ILJ! 
OFFICE AND PROCESS.u'JG UI'JIOJ~, JANUARY 19, 1972. 
1 NLRBl'JO.195(1972). 

The Board affirTned the decision of the Hearing Officer. 

The petitioning union contended that the Board vvas required 

to assun1e jurisdiction over the University because i.t vvas a private 

nonprofit educational institution \vhose annual gross revenue exceeded 

$1 ITlillion. 

The University admitted its status as a private institution 

operating without profit and having a gross revenue of over ,$1 n1illion; 

ho\vever, Temple further contended that there was a substantial 

nexus between the Univer sity and the Conunonwealth of Pennsylvania. 

The Board" therefore, in its discretion should decline to assert 

35National Labor Relations Act, 49 Stat. 449 (1935), 
Section 2(2). This section was am_ended in 1974 by Pub . .L. No. 93-
360, 88 Stat. 395 by the striking of this clause and the insertion of the 
following in Section 2(14): liThe terrrl 'health care institution shall 
include any hospital, convalescent hospital, health n1.aintenance 
organization, health clinic, nursing horne, extended care facility J or 
other institution devoted to the care of sick, infiTITl or aged person. II 
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diction becaus e it would enc roaching upon governrnental 

relations by as serting jurisdiction. 

A 1965 statute established Temple University as a quasi-

public higher education institution to provide low cost higher education 

for Con1.nlon\;vealth residents under this statute. The University, 

although private in form, had 

COffilnonwealth of Pennsylvania. 

orn.e a quasi-public institution of the 

Board declined to as sert jurisdiction in case calling 

University an lIinstrumentality of the COITlmonwealth ll and relied 

upon the following facts in reaching its decision to decline jurisdiction: 

1. Tv;relve of the thirty-six Inembers of the University1 s 

Board of Trustees were designated "Cornn1.onwealth 

Trustees!! and appointed by various Pennsylvania 

governITlent officials. 

2. COD:1.monwealth appropriations subsidized resident 

tuition and 

3. The Commonwealth's appropriations as a percentage of 

Ternple1s budget had risen steadily frOln 1965 to amount 

to approximately two-thi:rds of the budget at the tiITle the 

cas e vJas heard. 

4. By 1972 the legislature had appropriated $79 million for 

future capital irnproven1.ents. University, on the 
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other hand: had spent only $67 :million of its o\.vn funds 

on its physical plant froITl 1888 to 1972. 

5. Uni versity officials testified before appropriate state 

legislative co:mrnittees and the Co:m:mon\vealth's auditor 

was e:mpowered to audit University expenditures of state 

funds. 

6. The annual report of the University's President 'was 

required to be trans:mitted to the Governor and mernbers 

of the legislature. 

7. The University was not required to post a bond prior to 

obtaining a preliminary or special injunction because it 

was an "instru:mentality" of the Cornmonwealth. This 

status also rnade Te:mple a "public ernployer" within the 

meaning of the Co:mn1.onwealth t s Public Ernployees 

Relations Act. 

Accordingly, the Board declined to assert jurisdicition over 

Te:mple University and dis:missed the petition~ A dissenting opinion 

was offered in this case. 

PENNSYLVANIA LABOR R.ELATIONS BOA.RD and THE BOARD OF 
TR.USTEES, SETON I-IILL COLLEGE AND SETON HILL PROFES­
SIONAL ASSOCIATION, JUNE 16, 1972. 197 NLRB 627 (1972). 

The Seton Hill Profes sional Association filed an unfair labor 

practice against Setarl Hill College. In this proceeding before the 
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Pennsylvania Labor Relations Board, Seton Hill College~ the 

Ernployers contended that it was not subject to the jurisdiction of the 

State Boa rd becaus e it \vas not a public employer ~ Rather, it 

contended that it was subject to the jurisdiction of the Board. The 

Pennsylvania Labor Relations Board filed the petition seeking an 

advisory opinion frorn the Board to determine \vhere jurisdiction 

properly lay. 

The Board disrnis sed the petition claiITling that the 

Pennsyl vania Board was actually requesting a ruling O~l. the question 

of whether Seton Hill was an Employer within the rneaning of the Act 

or whether it was excluded because it was a political subdivision of 

the Commonwealth. The Board ruled that its A.dvisory Opinion 

proceedings were "designed prin1.arily to deternline questions of 

jurisdiction by application of the Board's discretionary standards to 

the t cOll1.rnerce 1 operations of an ell1.ployer. II Since the petitioner ha.d 

failed to comply \\tith this advisory opinion proceeding, the petition 

was disrnissed. 

SL_ATER CORPORATIO:r-~ and AMERICJ.'\N FEDER.ATION OF STATE, 
COUNTY .AND MUNICIPAL EMPLOYEES, LOCAL 1684, JUNE 30, 
1972. 197 NLRB 1282 (1972). 

The Board affirrned the decision of the Hearing Officer. 

The petitioning union sought to represent a unit of certain 

employees "working in the food service facilities at Hun1-boldt State 
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College, a nonprofit educational institution operated by the state of 

California. 

Slater Corporation, the Employer, was a nation¥iide food 

services rrlanageITlent corporation that rnaintained the food services 

operations at Hurnboldt State.. Students were required to participate 

in the meal plal'1, a:"d -meal-pla.~ service accounted for se"\/enty-four 

to seventy-five percent of Slater's sales at the College. 

The College owned all fixed equipm.ent and nonperishable 

goods. It required Slater Corporation to rnaintain what It deerned an 

adequate staff of ernployees and it reserved the right to make rules 

and regulations governing ernployees and ernployee conduct as well as 

rules and regulations effecting the overall operation of the food 

service facilities . Further, the Slater contract VvTith the College 

required the EITlployer to comply with the fair labor practices 

established by the College, give preference to students in filling 

terrlporary positions and pay the student the rniniTIlurrl V\7age 

established by the state le slature. 

The Board held that the facts of the case ¥lere similar to 

those in the Prophet Company and that Slater Corporation ¥las a 

service contractor whose services were intiITlately related to the 

operations of a state university over "which the Board would not 
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assert jurisdiction. Accordingly? the Board declined to assert 

jurisdictio;~:. and dislnissed the petition. 

A.LLEN AND O'HARA DEVELOPMENTS, INCORPORATED D/B/A 
ILLINI TOWER and AMERIC . ..-'\N FEDER.ATION OF STi\.TE, COUNTY 
AND MU]>JICIPAL EMPLOYEES~ APRIL 30, 1975. 210 NLRB NO. 41 
(l ). 

The Board aifir.med the decision of the I-Iearing Officer. 

At is sue was the question of ~ihether the Board should as sert 

jurisdiction over an eITlployer who owned and operated a dorITlitory 

and food service at the University of Illinois, a nonprofit institution 

operated by the state . 

. A. University regulation required all students v/ith less than 

sixty hours of credit (primarily freshmen and sophomores) to reside 

in housing which had been certified by the University. Such housing 

included both University and privately-o\~lned housing units. To 

receive certification for its housing units, a private owner had to 

agree to abide by certain regulations formulated by the University to 

insure the safety and welfare of its students.. In order to nla-intain 

University certification an o\vner had to agree not to rent space to 

anyone other than University students. Certified housing owners 

were free to rent their units at whatever level the n1arket would 

absorb and the owners had complete freedon1. to hire, fire and 

discipline employees. The one exception was resident advisors \vho 



83 

\,-vere recrui.ted, screened and recoITunended for hire to the private 

housing owners by the University. 

The Board found that the operations of Allen and O'Hara 

Development, Inc., were not intimately connected with the 

Univer sityr s purpos e of prom.oting education becaus e the an1.0unt 

control the University exercised over the labor relations and 

operations of the Em.ployer was m.inim.al. The University did not 

establish or collect the es invol'ved in any student rental agree!uents .. 

Leases were rnade solely between the student and the O\:Vller and any 

food services available in the ly o"\lvned certified housing 'were 

not required or controlled by University. Further, the Employer 

could 'withdraw from the c housing prog ran'l at any tin1.e and 

upon doing so could rent units to any nonstudent or student \vith lTIOre 

than sixty hours of credit. Based on these facts, the Board denied 

the petition of the Em.ployer and ruled to as sert jurisdiction OVE:r 

Allen and OII-lara Developm.ents, Inc. A dissenting opinion was 

offered in this case~ 

HOWARD UNIVERSITY and LOCAL 246, Il>ITERN.ATIONAL 
BROTHERHOOD OF TEAMSTERS, JUNE 10, 1974. 211 NL.RB 247 
(1974). 

The Board affirrned the ruling of the Hearing Officer. 

The petitioning Teamster's union requested that the Board 

assert jurisdiction over Howard University based upon its Cornell 
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University decision and the fact University was a private 

institution whose annual gross revenues were in excess of $1 

The Ernployer moved for dis:missal of the petition (lfl the 

grounds that they, like Temple University, operated under 

considerations which warranted a judgement that the Board 

not as sert jurisdiction. 

The Board declined to as sert jurisdiction based 011 

follow-jng facts: 

1. Howa14 d University was established under a charter 

issued by the Congress. 

2. Historically the Universityl s operations had been 

funded, in large part, by the Federal governrrlent. 

3. The University was required to allovv' the Secretary of 

the Department of Health, Education, and Vvelfar€ the 

lIauthority to visit and inspect such university and to 

control and se the expe:nd:iture therein of all 

monies paid under said appropriation. II 

4. The University \vas audited annually by DHE\V 

General Ace .... "J."' .... ll~ Office. 

5. One hundred percent of the University's construction 

funds Tvvere supplied by the Federal government. 
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6. Up to (;, 7. 2 percent of the Universi t s budget was based 

upon Federal appropriations. 

7. I-Iov;rardts elTIployee wages, salaries, benefits and 

personnel policies closely paralleled those of the Federal 

governlnent. 

The Board was persuaded that Howard enjoyed \fa lJ.nique 

relationship v;,,':i.th the Federal government unrnatched by any other 

university to V\,rhich our discretionary jurisdictional yardst1eks applYt It 

and declined to assert jurisdiction ever Ho'ward University~ It was 

the opinion of the Board that any collective bargaining proces ses 

bet'ween I-Io"Vvard University and its employees as contemplated by the 

Act would entail the involveITlent of num.erous Federal agencies over 

which Board had no jurisdiction. Accordingly the peti.tion 'Nas 

disrnissed. A dissenting opinion was offered in this case" 

HOWARD UNIVERSITY and ALLIED INTERNATIONAL UNION OF 
SECURITY GlT...A..RDS AND SPECIAL POLICE, JU].\JE II, 1975. 
224 NLRB NO. 44 (l97S)~ 

The Board afii rrned the ruling of the I-rearing Officer. 

The petitioning union sought to repres ent a unit of secl...1.rity 

guards and ernployees at Howard University. 

The Board was presented v.fith essentially the sarne facts 

vvhich appeared in I-Ioward Univ., 211 NLRB 247 (1974) wher,~in they 

declined to assert jurisdiction based on the view that a "unique 
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1..10 

relationshipTl existed between I-Ioward and the Federal governm.ent. 

Concurring that the University satisfied the established criteria for 

as sertion or Board jurisdiction, the Board, in tbis review of the 

How'ard facts, decided that the relatiunship betv,/een the University 

and the governrnent differed greatly from the situa.tion in Jen~lpl~ 

~Z.niv., supra because Howard was not a public university or an 

instrurnentality of the Federal governrnent. 

A. rereading of the facts revealed that Howard's physical 

plant was not o\tvned by the Federal governlllent and th~t the govern-

ITIent exercis ed no control over the appointment of r.tlernbe r8 to the 

Board of Trustees. Further there was no evidence that I:ioward had 

ceded any of its administrative independence despite the fact that it 

received substantial funding frolll the Federal taxpayers. In 1973 the 

University was perrnitted to arrange and superv-ise its O,:'\1n construc-

tion contracts and was required to com.ply with General Service 

Adlllinistration bidding procedures only if it used the services of that 

agency. 

'With regard to its labor relations, the University exercised 

cornplete authority. Hiring and firing procedures, \l,rages and working 

conditions and any collective bargaining activities were not restricted 

by the Federal goverrnnent. It TNas detern:lined that there were !l no 

specific re strictions [iITlpoS ed by the Federal governluent] of any sort 
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with regard to the University IS personnel and labor policie::" l! and 

further the :tecord revealed that Howard had voluntarily recognized a 

nUITlber of labor organizations and had negotiated a number of collec­

tive bargaining agreenl.ents "'lith these ernployee representatives. No 

evidence 'vvas presented which indicated that the relationship between 

the University a!ld the Federal government had interfered with 

collecb ve bargaining at I-Ioward or that these procedures had involved 

any Federal agencies. Based on these facts, the Board decided that 

Ho\vard had retained its adm.inistrative independence and that its 

ernployees were not public eITlployees in any sense. Further, the 

Board maintained that the relationship between the Univer and tne 

Federal government had not restricted or inte red "\vith the institu-

tion l s control over its labor relations and did not t1act to negate the 

benefits of collective bargaining as recognized by the _A..ct. 1136 

Accordingly tbe Board held that it would effectuate the policies of the 

.Act to assert jurisdiction over Howard lJniversity, thereby reversing 

its earlier decision .. 

A dis senting opinion was offered in this case. 

--_._-----

36:Howard Univ., 224 NLRB No. 44 (1975) at 6. 
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ANALYSIS 

V{hen the National Labor Relations Board declined to assert 

j"llrisdicti.on over Colurnbia University and by extension, all other 

private, nonprofit educational institutions, the prospect of either the 

institutions or their ernployees enjoying any protective benefits of the 

Nabonal Labor Relations Act was quashed. 

Prj or to the 1951 Colurnbia decision, the Board had as surned 

jurisdiction over some educational institutions; hO~Never, in each 

instance the facts indicated that the schools in question \lv-ere establish-

rnents whose activities 'were cortunercial in nature. Reference is 

made in the text of the Colurnbia decision to three prior ca ses in 

'which the Board assunl.ed jurisdiction over what were ostensibly 

educational institutions, the Henry Ford Trade School, 37 the Illinois 

Institute of Technology38 and Port Arthur College. 39 The Iienry Ford 

Trade School rnanufactured and repaired tools for the Ford 1vlotor 

Company, a business for which it received in excess of $3 million 

37}-Ienry Ford Trade Schoo1 1 5[3 NLRB 1535 (194-4) 
63 NLRB 1134 (1944). 

38 
Illinois Institute of Technologx, 81 NLRB 201 (1949). 

39 Port Arthur College, 92 NLRB 152 (1951). 



89 

per year. Research and experin"lentation projects for various 

industries were ca.rried out on a cost per eet basis at the Illinois 

Institute. The Port Arthur College case involved a unit of' ernployees 

at a COITlITH,:rcial radio station owned by the College 'but not operated 

for instructional purposes in connection with any of its courses of 

study. 

The Board contended that none of se previous cases 

provided precedent for the Colurnbia petition because none of these 

institutions were actually engaged in offering nonprofit educational 

i:astruction. Thus, the first or jurisdictional question to corne 

before the Board involving private s and universities was 

whether the Board should assert its jurisdiction :Iwhere the activ-lties 

cone erned are intilTIately connected vlith educational activities of 

the institution and are noncornrnercial in nature. II 

Relyi.ng upon the legislative history of the Act and the 

arrlendlnents therGto and specifically the charitable hospital r~Xt~rnption 

contained in Section 2(2) of the Act as anlellded, the Board declined to 

assert jurisdiction over COh.lnlbia. Section 2(2), as of the date of the 

ColuITlbia decision read, in the pertinent part as £o110~lS! 

lIThe terITl liernployer!l includes any person acting as an 
agent of an E'rnployer directly or indirectly, but shan not 
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l11clude ... any corporation or association ope 
if no part of the net earnings inures to the 

a hospital, 
of any private 

reholder or individual. .. 1140 

Alth this section specifically only nonproHt 

ho s fron1 s die tion, the slative history indicated that 

other enterprises, nam.ely corporations, funds or foundations 

established and organized exclusively for educational f scientific, 

and other noncoITnnercial purposes, had been considered by 

son~e legislators as equally exempt fraITt the definition of enlploy"er 

provided in the section despite the fact that these organi",:atians had 

been excluded fron1 the language of the statute as it "vvas finally passed 

by the Congress. The thrust of relevant of the slati ve 

hi story and subs interpretations by the Board was that all 

organizations T.,,,hich ~Nere charitable in nature rarely, ever, 

affected inter state cornrnerc e. The Conferene e COITllnittee on 

the 1 aITlendnlents to the Act stated that Honly in exceptional 

circulllstances and in connection with purely cOlTIrnercial a.ctivities of 

such organizations have any of the actjvities of such organizations or 

of their eruployees been considered as affecting COITllnerCe 30 as to 

bring theITl within the scope of the National Labor Relations Act. ,,41 

40National Labor Relations Act, /19 Stat. 449 (1935), 
Section 2 (2). 

41 1-1. R. Hep. No. 871, 80th Cong~ 1st 58. (1947) at 32. 



91 

'T'he Board interpreted this language as the primary guide fOl" its 

rejection of jurisdiction in Colurnbi Univ .. , ~~ .• 

Of major significance in this case, however, is the fact that 

the Board did not conclude that it was specifically disallowed by the 

Act from as serting juri sdiction. The decision was purely a 

discretionary one. The Board was convinced that the "activities of 

Colurnbia University [did] affect COITlmerCe sufficiently to satisfy the 

[jurisdictional] requirements of the statute and the standa1~ds 

established by the Board for the norITlal exercise of jurisdiction, ,,42 

but the Board did not believe that it would effectuate the policies of 

the Act to assert jurisdiction over an educational institution "'v\lhose 

activities were nonprofit, noncornnlercial in nature and were 

intimately connected with !Tthe charita.ble purposes and educational 

activities of the institution. II Nevertheless, the door for future 

as sertioD of j-arisdiction had been left open. 

The Board I s reliance upon exemptions that had been 

discussed in the legislative history but never actually incorporated in 

the text of the Act, together with the conclusion that discretionary 

jurisdiction existed, created a significant basis for later deviation 

from the interpretation. Further, the Board t s C01UITlbia deci sian 

42Colun1.bia, _supra at 425. 
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clearly implied that any educational institution 'fi,Thich could 

demons trate that its activities had a significant affect upon interstate 

COrrlIT1erCe would alITlost autolnatically Cl1n~e under the jurisdiction of 

the Board regardles s of whether the institution. was a nonprofit 

ol-ganization or not. 

Thirteen years after ColuITlbia Univ., sUEra. a case involving 

Crotty Brothers, a contractor to Trinity College in Washington, D. C. , 

sustained the Board's 1951 reasoning. The facts in the CTotty case 

convinced the Board that despite Crotty Brothers' statu:: as a private, 

profit-rrlaking corporation engaged in the business of food service 

ITlanageITlent, its contractual relationship with Trinity Coll ege \vas 

such that its operations w'ere !!noncornw_ercial in nature and intirnately 

connected with Trinity's nonprofit educational purposesl!43 (en'lphasis 

added). 

As interpreted by the Board in CrottL an.d subsequent 

decisions, the concept of intirnate connection :rrteans the nexus or close 

relationship bet\veen the nonprofit purpose of promoting education and 

the operations and activities of an educational institution or its 

contractors. Crotty Brothers contended that it exercised no control 

over the profit-making variables (e. g., prices, anlount of capital 

------------------
43 

Cro!!,y, supr~ at 756. 
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investment, purchasing procedures) in its operations on the Trinity 

carnpus, therefore, its activities were noncornrnercial in nature and 

existed prinlarily as a requisite support service in furtherance of 

Trinity's nonprofit, educational goals. The Board concurred with this 

analysis and declined jurisdiction. 

The Crotty Brothers decision seerned consistent \vith the 

decision in Colunlbia University and appeared to reinforce the Board's 

jurisdictional position regarding private educational instihltions. A 

closer exarnination of the decision reveals that what the Board had 

actually done was to confer nonprofit status upon a profihnaking 

corporation and allow that corporation same charitable exernption 

that it had conferred upon private colleges and universities. The 

purpose of the Act was to provide recourse to en'lployers and 

employees in their labor relations, however the Board seemed to be 

establishing a precedent contrary to the purposes of the Act which 

would deny protection under the Act to profit corporations and 

their employees affiliated with private c s and universities. 

In 1965 in Prophet Company the Board reached a decision 

sir.nilar to Crotty Brothers although for slightly different reasons. 

When the Board deterrrlined that the food service operations of the 

Prophet Cornpany were intiITlately connected to the educational 

purposes of Whitewater State University, it declined to assert 



94 

jurisdiction n over any state or political subdivision thereof. 1,44 The 

Boa.rd relied on the guideline s it had established in Crotty Brothers to 

determine w"hether an intimate connection existed between the I:Jrophet 

Cornpany and Whitewater State University. The added din1ension in 

this case was the fact that the University was clearly a political sub-

di vi sian of the state of Wisconsin. In Prophet COlupany the Board felt 

that the cornITlercial a.ctivities of the compa.ny were intimately tied to 

the educational institution operated by the state. Because of this 

intitnate relationship, the Board decided that it \t;,rould not. assert 

jurisdiction even though the Prophet Company was engaged in 

commerce vlithin the Incaning of the Act. 

The precedent established by Crotty Brothers and partia,lly 

reinforced in Prophet Company predictably was subject to reversal 

should the Board change its policy with respect to the discretionary 

aspect of jurisdiction over educational institutions. The BoariP s 

refusal to assert jurisdiction \vas a.n extension of its decision to 

exercise discretion and decline jurisdiction over private educational 

institutions. The provisions of the A.ct allowed the Board to assert 

jurisdiction if it chose so long as the educational institutions in 

44National Labor Relations Act, 49 Stat. 449 (1935) 
Section 2(2). 
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question 'vvel'e engaged in commerc e within the meaning of the A.ct. In 

the Prophet decision, the Board had the authority to assert juris­

diction over the elnployees of private companies operating on the 

ca rn.pus es of public educational institutions, however it declined to 

do so .. 

The 1970 Cornell University decision was the beginning of 

the Boardts active and continuous involvement in all aspects of labor 

relations Oil the private campus. Cornell and Syracuse ur.l.iversities 

filed petitions seeking elections to determine the bargainin~ repre­

sentatives of certain of their nonacademic elnployees. Botl!. 

institutions contended that the operations and activities of educational 

institutions as a class and of Cornell a 1"ld Syracuse in particular 'were 

increasingly cOInIT1.ercial ones and had a sizeable irnpa.::t upon inter­

state COInlnerce. Further, the petitioning universities rnaintained 

that their operations had increasingly becorne matters of Federal 

interest because of the an~ount of Federal grant research and scholar­

ship IT1.onies extended to the institutions and that !lthis interest coupled 

with the failure of the states adequately to recognize and legislate for 

labor relations affecting these institutions and their ernployees,,45 

justified an as sertion of juri sdiction by the Board. 

45Cornell, supra at 329. 
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This case was the first instance in which a nonprofit 

educati onal Ll stitution had requested the Board to overrule COIUITlbia 

Uni~~ .. , supra and assert jurisdiction over private colleges and 

universities as a class. The crux of the Cornell and Syracuse argu-

rnent advanced was that the petitioning institutions and pri vate 

colleges and universities in general represented multi-rrlillicn dollar 

busines ses which were actively and significantly engaged in interstate 

comrnerce. In holding as sets and investment portfolios 'valued in the 

ITlillio:ns, in operating facilities in other states and in nu.1nerous 

for countries and in rec Federal research cont::tacts, 

representing Inillions of dollars, these institutional opel'ations ~were 

clearly cOlnnJercial even though their primary purpose was still the 

nonCOITnnercial promotion of educabon. 

A sumrnary of the financial activities in£ornlatic.n submitted 

by Cornell to doculnent this claim revealed the follov/ing: est 

elYlployer in the area; 8,000 employees; offices located in Ohio, 

Massachusetts, Illinois, Florida, Pennsylvania and Puerto Rico; 

annual expenditures of $142,300,000; assets valued at $282,500, 000; 

investInent portfolio of oveT $250 n-dlljon; Federal research contracts 

during 1968-69 amounting to $26,600, 000 plus $6 million in foundation 

grants; $10, 750~ 000 in purchases outside New York State rnade by the 

University purchasing departrr.lent; out-of-state University Press sales 
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of $942)' 000 and out-of-state expenditures by that press of over 

$500,000; radio station advertising receipts from national 

advertisers of $38, 000. The factual portrait of Syracuse's financial 

investments, expenditures and inconle paralleled Cornell I s. 46 

The petitioning universities felt that their interests \ATould be 

better served under the provisions of the Act than under state labor 

relations legislation. One of the important lTIotivating factors behind 

the Cornell decision to petition for Board jurisdiction was the fact 

that the New York State Labor Relations Act had been recently 

arnended to cover nonprofit institutions; however, the state statute 

had no counterpart to the National Labor Relations .i\c.t's ".lnian unfair 

labor provisions and the universities realized that they \vould l1e 

'without legal protection from any unfair labor practices by unions on 

their cam.puses. 

In considering the petitions of Cornell and Syracuse 

universities \vhich request that the 1951 COlulubia University 

deci sian be overruled, the Board first noted that Its discretionary 

standards for asserting jurisdiction were not fixed ones and then 

found that the fact that Congress had omitted nUlnerous specific 

exenlptions £rorn the Act indicated that 11 Congres S 'AraS content to 

46 The conlplete text of the Cornell and Syracuse financial 
activities dOCUlnentatioll is contained in Cornell, supra. 
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leave to the Board's informed discretion in the future as it had in the 

past, "\~/hether and 'Nhen to as sert jurisdiction over nonprofit organi-

zations whose ope:rations had substantial impact upon interstate 

commerce. ,,47 The Board ultiITlately concluded that it ""'Tould no 

longer effectuate the policies of the Act to decline to as sert 

juris diction over nonprofit educational institutions. 

Essentially the Board was convinced that in the intervening 

twenty years between Colurnbia and Cornell, the educational 

activities of private colleges and universities had changed greatly. 

In order to carry out their educational functions, private institutions 

had become involved in nurnerous activities which 'Nere cornlnercial 

in character. The Board was convinced that the petitioner in Cornell 

had produced evidence which fully documented their clairn that 

"educational institutions as a class have not only a substantial but 

TI1assive impact on interstate comll1erce. 1,48 

Acknowledging this drastic change in the con'lmercial 

activities of private institutions over the preceding two decades, the 

Board noted that Sections 14(c}(1) and 14(c)(2) of the Act, 49 passed 

47 Columbia, supra at 331 

48 
Cornell, supra at 332. 

49 Id. at 33 L 
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in 1959, had been designed to eliminate a labor relations no-rnan's 

land where SOlTle ernployers, such as private educational institutions, 

Viere subject neither to Board jurisdiction nor to appropriate state 

legislation. 50 In this connection, the Board noted that only fifteen 

states had enacted labor rnanagement statutes and that only eight of 

these states had expressly extended coverage to employees of private 

institutions. Further, the Board agreed that the Nevv York labor 

legislation offered no renledy for unfair labor practices which might 

be committed by a union. 

Although the Board conceded that private institutions 

represented the smallest portion of the educatiun market in terITlS of 

student population and growth rate) they considered the total nUHIber 

of private institutions, the number of employees and the expenditures 

and incornes of these institutions to be significant. In the text of its 

decision the Board cited numerous statistic s which documented the 

expansion of higher education that had occurred in the years since 

Columbia University and concurred with the petitioners that the 

50 Guss v. Utah Labor Relations Board a 353 U.S. 1 (1957) .. 
This 1957 decision ruled that the states could not entertain cases 
\vhich fell under Board jurisdiction even if the Board had declined to 
assert jurisdiction in such areas. Until the passage of Section 14(c), 
two years later, this Supreme Court decision left the ernployees of 
private colleges and universities vvithout a forum for the resolution of 
labor disputes. 
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expanded role of the Federal governrnent in higher education had 

added strength to the argument for as sertion of jurisdiction by the 

Board. 

Acknowledging the dramatic growth that had occurred in 

American education between 1950 and 1970, and the Board 

conceded that in order to "insure the orderly, effective and utliforrn 

application of the national labor policy ll51 it ,vas essential that private 

educational institutions be recognized for the businesses that they 

were regardless of the fact that their ultilnate product was the non­

profit promotion of education. Thus Colunl.bia University was 

overruled. 

Predictably reversal of the Columbia decision had 

ramifications for private college and university contractors. In 

Crotty Brothers, the Board had declined to assert jurisdiction over 

the college food service operations contractor because, at that time, 

it had not asserted jurisdiction over private educational institutions. 

On those grounds the Board declined to assert jurisdiction over any 

contractor -whose operations were so intertwined with an educational 

institution as to be indistinguishable. Once the Columbia University 

doctrine was rejected, it was inevitable that there would eventually be 

SICa sU.E,.ra at 334. 
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a reversal of Crotty Brothers. Six months after the Cornell dec;ision, 

ITT Canteen Corporation, relying upon Crotty Brothers in its brief to 

Board, contended that its operations at Bradley University VJere 

nonCOITHnercial in nature and intimately connected to the educational 

processes of the University. The Board noted that since Crotty 

Brothers it hq.d decided it would effectuate the policies of the Act to 

as sert jurisdiction over nonpro£it educational institutions. 

Accordingly, the Board elected to assert jurisdiction over ITT 

Canteen. 

For the fir st the Board also realized its inconsistepcy 

in refusing to consider the ilnpact an employer (in this case ITT 

Canteen) had upon ~ommerce simply because that eluployer carried 

out its operations within the setting of a nonprofit educational 

institution. 

This new ruling on the status of univerpity contractors 

engaged in activities of a commercial nature on private college and 

university campuses created the possibility of numerous unions on 

caInpus. Because the private university was now subject to the 

sdiction of the Board, its elnployees could petition for a repre­

sentation election. Further, although ITT Canteen was a university 

subcontractor it met the Board's jurisdictional standards and 

therefore remained a separate elnployer located on the campus of 
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B University. Now there could also be unions engaged in 

collective bargaining with those corporations who performed con­

tractual services for the private institut~ons. A second new facet of 

c and university labor relations management had been created. 

However, in ITT Canteen the Board had not discarded its 

concept of intimate connection as enunciated in its Prophet decision. 

The facts in the June 1972 Slater Corporation case did not differ 

from the facts in either Crotty Brothers or _______ ' 

but the Slater Corporation like the Prophet Company performed its 

food service operations on the caITlpus of a state university. 

essly excluded from asserting jurisdiction over states or any of 

their political subdivisions, the Board declined jurisdiction over 

Slater. The determinant criteria in th~ Slater Corporation ruling 

"vas the intimate relations of: a food service s corporation to a state 

university such that the purposes for the cornpanyts 

undistinguishable from the university's purpose of 

education. 

The Board had yet to consider the issue of a 

se operating purposes wel4 e clearly different than a 

were 

con~pany 

or 

universityrs purposes but who still provided a necessary support 

service to such an institution. In the 1974 Allen and O'Hara decision, 

the Board was presented with such a case and ruled to as sert 
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jurisdiction. Specifically, the Board deterlTlined that the 

Corporation owne9. its own facilities and could release itself, at any 

tilTle, frorn the regulations imposed by the University. Therefore, 

Allen and OfHara Developments exercised complete control over their 

labor relations, and provided a service which was open to the general 

public. In a footnote to the cas e the Board articulated its standard in 

asserting jurisdiction thusly: 

"The University has effectually transferred to an employer 
in COlTlrnerce some of its inherent authority to provide housing 
for students. This Em.ployer meets the Board's discretionary 
standards for asserting jurisdiction and the University has 
retained virtually no control over its operations and labor 
relations. "S 2 

Despite that fact that Allen and O'Hara Developments 

provided housing facilities for students at the University of Illinois, 

a political subdivision of the state of Illinois, the connection between 

the University and the corporation was not substantial or intitnate 

enough for the Board to decline jurisdiction. In Prophet (and later 

in Slater), the Board had declined to assert jurisdiction over a food 

services contractor at a state instit...l.tion .. 

Board member Kennedy, in his dissent in Allen and OlHara, 

pointed out this inconsistency noting that the I'Board had long 

S2Allen and O'Hara, supra at 356, note 4. 
i 
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followed a policy of not asserting juri~diction over food service 

contractors at state universities and colleges because of their 

intinl.ate relationships with institutions over which \ve cannot assert 

jurisdiction. 1I53 Believing that the housing facility operated by Allen 

and O'Hara was essential to and intimately related with the operation 

of a public university~ Kennedy felt that the Board should have 

dismis s ed the petition. The e to which an institution, public or 

private, exercises control over the promulgation and enforcement of 

employee rules, regulations and operational standards used by 

private, profitInaking ope:rations on its campus and can demonstrate 

either the existence or lack of intimate connection seems to be one of 

the major determinants of whether the Board will assert jurisdiction 

over univ~rsity contractors. 

Prior to the c. W. Post decision the Board had clearly 

established. its authority to as sert jurisd~ction over private institutions 

and their non-profes sioDal employees . However, the C. W. Post case 

was the first to test the issue of whether the Board was empowered 

by the Act to assert jurisdiction over proff;!ssional employees 

including faculty members. 

5 at 357. 
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The Board contended that the usual eTI1ployer-employee 

relationship existed between profes sionals and their institutional 

employers and ruled to assert jurisdiction. This decision opened the 

way for the major unit deterITlination decisions that would test the 

Board's capacity to adjust its indqstrial standards and unit determi-

nation models to the working relationships that existed at an acadeITlic 

insti tution. 

In the FQrdhall1 Unive-rsity deci sian, the Board followed 

C. W. Post and again stated that it could rightfully assert jurisdiction 

over professional faculty members and wquld apply the san1.e unit 

determination standard!:? 54 tq faculty a$ it had to any other groups of 

em.ployees. This de<,:ision reinforced and more clearly enunciated 

the Board's policy ~o include university-eTIlployed professionals 

v..'ithin its jurisdi~tiQn. 

The 1972 Duke University hospital decision accentuated a 

labor relations problem that was peculiar to the private educational 

institution - the severing of the university teaching and research 

hospitals fl'om the rest of the institution. Until 1974 the Act 

specifically excluded hospitals under the chariti3,ble exem.ption clause 

54Unit determination is the term for the process by which 
the Board d~cides what group or groups of employees will be allowed 
to vote in election(s) to select (or reject) an exclusive bargaining 
agent to represent thell1.. 
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of Section 2(2}t therefore the Board ruled that it was prohibited from 

as serting jurisdiction over hospital functions and found that all Duke 

University employees who performed over fifty percent of their work 

in the hospital were excluded from the bargaining unit even though the 

University's personnel practices and policies were standardized and 

applied equally to hospital employees. 

In his dissent, Board Member Fanning recognized this 

problem and pointed 01,lt the pos sible ambiguity in the language of the 

exemption clause, maintaining that Duke University was not 

necessar~ly an employer within the meaning of the narrowly drawn 

exernption. The clause in question l;"eferred to a Ilnonprofit corpora­

tion operating a hospital,,55 and it could be argued, claimed Fanning t 

that Duke was a nonprofit corporation in the busines s of operating a 

university of which the hospital was a part not an employer solely 

engaged in the operations of a hospital. The argument is a narrow 

one but not without its merits. The Board l s decision to truncate the 

operation of a private institution, asserting jurisdiction over some 

parts of it and not over others simply added to the confusing patch­

work of labor relations which existed on the private campus. 

55NLRA, Section 2(2), supra. 
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I-Iowever, in 1974 the entire issue becaITle a ITloot one when 

the Congress aITlended Section 2(2) of the Act by striking the hospital 

exeITlption clause. 56 This aITlendITlent extended the coverage and 

protection of the Act to elnployees of nonprofit hospitals and other 

health care institutions. The passage of the aITlendment eliminated 

the possibility of the continued division of employees performing the 

same jobs into union and nonunion because of where on the 

institution's prel1'lises, they perforITled their duties. 

The Temple University decision \vas the first of the Board's 

decisions to decUne ju;r-isdiction over a private, nonprofit institution 

because thC\.t institution demonstrated a special financial relationship 

to the local or nationa~ gov~rnment. The facts in Temple University 

clearly indicated that the institution received substantial economic 

support from the Commonwealth of Pennsylvania. Additionally 

Temple received several of the specific economic benefits and 

privileges generally accordt!d to Pennsylvania state institutions. 

Nevertheless the 1965 legislation stated that the University would 

56 
Pub. L. No. 93-360, 88 Stat. 395 (1974). The anlend-

ITlent read: "(a) Section 2(2) of the National Labor Relations Act is 
amended by striking out IIOr any corporation or association operating 
a hospital, if no part of the net earnings inures to the benefits of any 
private stockholder Qr individual. II 
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"continue as a corppration for the saIne purposes as, and with all 

rights and privileges heretofore granted, ,,57 referring to the original 

charter which had bee.n granted by the legislature in 1888. Thus, 

Temple remained a private nonprofit institution enjoying a financially 

advantageous relationship with the COrrlInonweal th of Pennsylvania. 

The Board's reasoning in this decision is understandable 

a"t'ld the practice of providing for the special instances in private 

higher education may be laudatory. However, there is also the 

question that the Board violated its own rules governing the assertion 

of jurisdiction over priv~te institutions as set forth in Cornell Univ .. 

As Member Fanning pointed out in his dissent Temple had the 

necessary $1 million annual revenues and the private, nonprofit 

educational institution stat\ls to meet the jurisdictional standards 

established by the Boa;rd. Like Cornell it also had a state-related 

58 
status. That the Board chcse to place more emphasis on the 

University's relationship with the state government of Pennsylvania 

than on its status as a nonpl"ofit institution gros sing in exc es s of 

57 
Temple Univ., 194 NLRB No. 195 (1972) at 160. 

S8The Industrial and Labor Relations School is a part of the 
New York State University System that is contracted to Cornell 
University. 
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$1 rnillion annuallYI indicated a willingness to exeITlpt certain 

institutions from jurisdiction if the Board thought that a possible 

encroachment upon a state government's authority would result. 

The matter of special rt:!lationships or circuInstances 

existing between private educational institutions and state or national 

governlnents arose a~ain in the first Howard University decision. 

Relying upon the opinion expressed by a majority of the Board in 

Ten1.ple Univ., Howard contended that its relationship to the Federal 

governInent was such that the Board should not assert jurisdiction 

because it would be encroaching upon Federal jurisdiction, 

specifically the agencies that exercised control over SOIne aspects of 

Howard's financial affairs. Consistent with its decision in TeITlple 

University, the Board declined jurisdiction again altering its own 

jurisdictional standards in the face of possible conflict with state or 

Federal government or any subdivisions thereof. The Board ITlain­

tained that its discretionary jurisdictional yardsticks could not be 

applied to a university with a status as unique as Howard's. 

The problem. with both the Howard and the TeInple ruling was 

the fact that they contradicted the standards set by the Board in 

Cornell and reopened at least one aspect of the jurisdictional question 
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that had seemed settled, namely, the standards the Board would 

consistently apply to private colleges and universities to determine 

juri s diction. 

T"vo Board members dissented in the Howard decision 

maintaining that the extent of Howard I s relationship to the Federal 

government \-vas not suffi~ient to justify a decision not to assert 

jurisdiction. In essence, the dir;;senting m.embers could find no 

connection between Howard and the Federal government intimate 

enough to demonstrate that the Federal government substantially 

controlled the labar relations at Howard University. Noting that 

increased Federal involvement in higher education had been one of 

the contributory factors to asserting jurisdiction in Cornell, the 

dis senters pointed out that the Howard majority was declining 

juris diction for the same reason. 

One year later a second Howard University decision59 

overruled the first. Two new ITIelYlbers hp.d been appointed to the 

Board in the intervening period and the Cornell approach to juris­

dictional questions wene reasserted. Although that the facts 

presented in this C<,lse were the sarne as those presented in the first 

Howard ruling, the Board found, 1,lpon reexam.ination, that the 

59 
HowarpJ supra. 
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relationship between Howard and the Federal governITlent was not of 

sufficient ITlagnitude to warrant a de<;:ision to decline jurisdiction. 

Noting further that Howard employees were not public eITlployees and 

were therefore unprotected by applicable statutes regarding public 

elTIployees, the Boal"~ :maintaine~ that Howard's eITlployees would be 

left in a labor relations Ilno-man's land without an avenue of redress" 

if the Board declined jurisdiction, Ita res\llt ITlanifestly contrary to the 

thrust of Section 14(c) of the Act. n
60 

This new decision indicated an attempt to adhere to a defined 

standard of jurisdiction even though the Board is not bound to follow 

prior decisions. However, this abrupt change in opinion by the Boa.rd 

implied that any change in Board ITlembership could result in further 

reversals of previous rulings. (Between the 1974 ruling and the 1976 

ruling, two tnembers retired from the Board and two ne\v meITlbers 

'were appointed. ) 

In a strident dissent, Board MeITlber Jenkins decried the 

fact that this change of opinion in the Howard case would create a 

continual claITlor for case decision review. This possibility was 

particularly acute, he contended, bec;ause the overruling opinion had 

been based on the same facts that had been presented in 1974 and was 

60 Id. at 6, note 9. 
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only the result of an altered .Bo?-rd membership. Such a precedent, 

Jenkins wrote, 'Iwould stimulate the testing of numerous issues with 

each change in membership of the Board. 11
61 This reasoning is 

absolutely correct, and emplqyers or unions who feel that previous 

Board rulings are inconsistent or otherwise questionable, now have 

the opportunity to test these rulings again wi thout resorting to the 

courts particularly if, as in the case of Howard, there was a 

dis s enting opinion in the original rulings. 

In an interview conducted with a high-ranking adrninistrative 

official at Howard t,Jniversity62 on the subject of Board jurisdiction, 

he expres s ed the opinion that the Board! s reversal of its first 

Howard decision (211 NLRB 247 (1974)) was a mistake. Noting that 

Ho¥,rard 1 s peculiar financial relationship to the Federal government 

placed the university in a quasi-federal agency status, this official 

expressed the opinion that the Act implicitly prevented the Board 

from asserting jurisdiction. In his view, the initial decision declining 

jurisdiction had been a legally sound one and the overruling decision 

(Howard Univ., 224 NLRB No. 44 (1975)) was due more to the fact 

6l Id. at 10. 

62Th d . . d· .. e a mInI str ato r reql.le ste anonymIty. The interview 
was conducted in the fall of 197 
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that composition of the Boaro' s membership has changed, then 

because the introduction of new evidence meriting a change of 

jurisdictional opinion. 

terms of the eff~ct of this decision to as sert jurisdiction 

on administration of the university, the official stated that it had 

created some initial disruption in Howard ' f;) labor relations. Prior to 

the decision, the university had recognized and bargained \"lith 

various unions on it$ campus,. however, this was done in the interest 

of maintaining effective, 'satisfactory labor relations between 

Howard I s employees a:nd its management. Until the Board I s as ser­

tion of jurisdic;tion such bargaining wa~ not subj ect to regulatory 

influences. The \lnions viewed the second decision as a defeat for 

the university, and the official noted that this attitude created a more 

agres si ve, hQstile and threatening atmosphere on the part of union 

negotiating teams at the bargaining table. However, there were no 

long-range debilitating effects on Howard's labor relations, when it 

became clear to all parties thfli: the Act also protected employers and 

that the institution would not back down from positions it considered 

fair and reasonable. 

Finall y ~ this official expr e s sed the view that the rne s sage 

provided by the &econd Howard decision was that universities and 

unions should bring the~r ~ases back to the Board if a significant 
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change in membership occurs, particularly if a dissenting opinion is 

offered in an initial decision. Since these circumstances existed in 

the case of Howard University, and a new appeal to the Board yielded 

a new decision, the Board se~med to be stating that such appeals 

were, at the very leas~, worth attempting. 

SUMMARY 

In summation, the major jurisdictional is sues involving 

private college~ and universities to come before the Board have been: 

1. whether the ;Board was em.powered by the Act to assert 

jurisdiction. The Board did so in 1970. 

2. whether the Board should, in its discretion, assert 

jurisdiction over the private nonprofit educational 

institution. Th!;! Board did so in 1970. 

3.. whether the Board should assert jurisdiction over 

private college and university contractors when such 

contractors are involved in profitmaking activities on 

these campuses and whether the Board would assert 

jurisdiction over private contractors who provide 

services for p\lblic colleges and universities. The 

major decisions of the Board indicate that it will assert 

jurisdiction over Clny private college and university 
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having gros s annual revenues of over $1 million and 

over any contractor to a private college and university 

whose retail or service operations meet Board standards 

for private industries. The jurisdictional questions 

relating to private contractors all depended to SOIne 

extent upon the degre.:r of intimate connection between 

the university and the other parties involved. 

4. whether the Board would assert jurisdiction over faculty 

meInbers at private colleges and universities and 

whether t[le Boarq would extend such jurisdiction to 

university protessionals such as law school professors. 

The Bop.rd did both. 

S. whether the Board should assert jurisdiction over a 

private institution that demonstrated a considerable 

rela1:;ionship with the Federal government. The Board 

as s erted jurisdiction over Howard Dni ver sity. 

The reversal of Board decisions however also indicates a 

flexibility in the Board's approach to college and university jurisdic­

tional cases, Its deci~iQn to adhere to a case-by-case approach to 

educational institution questions has petInitted the Board and its 

private college and university area petitioners to argue for decisions 

which apply to the specific problems at hand. The Board has 
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certainly established some precedent in this area of private education 

labor relations over th~ past six years but it is clear fro:m an analysis 

of the major jurisdictional is sues considered thus far, that it is still 

too soon to assume that all of these decisions are irreversable ones. 



Chapter 4 

BARGAINING UNIT SCOPE 

The phrase "scope of a bargaining unit" is a generic one 

referring to the group or gro~ps of employees in<;:luded in a unit; the 

phrase "composition of a ba.rgaining unit ll refers to precisely those 

elnployees to be inGluded in the group or groups that constitute the 

scope of the unit, For example, a labor organization luay petition 

the Board seeking to represent a unit of all clerical en1ployees at a 

particular institution excluding executive secretaries and 

supervisors; this is the scope of the unit. The composition of the 

unit is the actual number, type and kind of employees considered to 

be performing clerical f'\lnctions excluding executive secretaries and 

supervisors but perhaps including library, grounds and dormitory 

personnel performing clerical functions. 

Determining the scope of a bargaining unit is one of the 

major functions of the Board and virtually every case considered in 

this dis sertation in~ludes a unit determination question. This chapter 

will analyze the major u:qH scope decisions reached by the Board in 

cases involving private colleges and u~1iversities. Unit determina­

tions are a significant variable in college and university labor 

relations because the size, number and kind of bargaining units 

117 
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present on a c~mpus h,ave a direct relationship to the tinle, work and 

resources that an adITlinistration must devote to labor relations and 

contract negotiations. 

The unit scope decisions considered in this chapter ,vill be 

di vided topically into the following four areas: 

1. Multi-campus units 

2. Non-professional departInent units 

3. Professional schools 

4. Part-time faculty ITlembers. 

In instances where a single case involves ITlore than one 

important bargaining unit question, the questions will be considered 

separately under each applicable topic area. Hopefully, this division 

will preserve the continuity of the discussion, and convey a clearer 

understanding of the specific ~ircumstance$ of each case and the 

general issues which have evolved in private college and university 

bargaining unit deterrr\ination decisions thus far. 

UNIT SCOPE CASES 

Multi-carrlpus Un~ts 

These cases involved questions of whether bargaining units 

should be formed only on the rnain campus of a college or university 

or whether the units should enc9mpas s all employees of the 
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institution performing similar duties at subsidiary locations removed 

fro:m the :main campus. 

CORNELL l)NIVERS~TY and ASSOCIATION OF CORNELL 
EMPLOYEES, LIBRARI:g:S and STAFF ASSOCIATION OF THE 
METROPOLITAN DISTRICT OFFICE, SCHOOL OF INDUSTRIAL 
AND LABOR RELATIONS and CIVIL SERVICE EMPLOYEES, 
ASSOCIATION, INC. SYRAcUSE UNIVERSITY and SERVICE 
EMPLOYEES INTERNATIONAL UNION, LOC.A.L 220, JUNE 12, 
1970. 183 NLRB 329 (1970).62 

Each of the th~ee petitioning unions were seeking different 

bargaining units. The Association of Cornell E:mployees-.Libraries 

requested a unit of approximately 270 nonprofessional, nonsuper-

visory eITlployees of the Cornell libraries located on the rnain campus 

in Ithaca. The Staff Association of the Metropolitan District Office 

School of Industrial and Labor Relations was requesting a unit 

compos ed of the profes sional and nonprofes sional e:mployees located 

in the ILR School's distTict office located in New York City. 

The Civil Service Employees Association petitioned for a 

state-\vide unit which would include all of the University's non-

acadeITlic nonsupervisory ernplqyees throughout the state of New York. 

The Cornell University petitioned also sought a state-wide unit. The 

Board noted that such factors as "prior bargaining history, 

62This case is discussed in chapter 3 at 71. Subsequent 
references to thia and other cases that are discussed in more than 
one topic area will use an abbreviated citation form. 
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centralization of manageme nt particularly in regard to labor relations, 

extent of eITlployee interchange" degree of interdependence or 

autonomy of the plants, differences or siITlilarities in skills and 

functions of the employees, and geographical location of the facilities 

in relation to each other l163 were the guidelines which it used in 

deciding what constituted an appropriate bargaining whether the 

employer operated one or several facilities. Since the evidence 

indicated that ITlany of th~ personnel policies and employment 

practices of Cornell University conform.ed to the guidelines used by 

the Board in determining single units encompassing employees at 

several scattered locations, the Board found that a unit which was 

statewide in scop~ was the appropriate one. 

TULANE UNIVERSITY !!!.£ SERVIC;E EMPLOYEES INTERNATIONAL 
UNION, LOCA~ 275, FEBRUARY 4, 1972. 195 NLRB 329 (1972). 

The Board affirmed the decision of the Hearing Officer. 

The Petitioner sought to represent a unit of approxirnately 

400 nonacadeITlic maintenance and cafeteria wage employees at 

Tulane's main campus in New Orleans, Louisiana. The Employer 

contended that the only appropriate -unit was one which was university-

wide in scope, encompassing all nonacaden'lic wage employees 

63 
Cornell, supra at 336. 
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throughout the university including those at the medical center and 

the research centers. 

The Board held as it did in Cornell Univ., supra that in 

deter:mining whether a particular group of employees constitute an 

appropriate unit for barg<;tining where the employer operated a num.ber 

of facilities, it relied upon evidence of centralized personnel 

practices, similarities of duties and the degree of autonomy exercised 

by the various locations. The evidence in this case indicated that the 

oper ations of Tulane I s four facilities were integrated and centralized 

and that a community of interest was shared by a1l of its wage 

eITlployees. Personnel functiqns were highly centralized and the non­

academic personnel executive committee, located on the ITlain caITlpus, 

forITlulated wages, hour~ and working conditions for the entire 

university. 

The Board found that a unit lim.ited to wage employees at 

Tulane's main campus was inappropriate and that an appropriate 

bargaining unit a~ Tulane should embrace all wage employees of the 

University including the main campus and the three University 

facilities located away from the main campus. 

A dissenting opinion was offered in this case. 
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FLORIDA SOUTHERN COLLEGE and FLORIDA EDUCATION 
ASSOCIATION, MAY 3, 1972. 196 NLRB 888 (1972). 

The Board affi:rmed the ruling~ of the Hearing Officer. 

rrhe Petitio:p.~r rc;:!quested a bargaining unit composed of all 

professional, full ... time faculty members employed by Florida 

Southern Coll~ge at its Inain campus in Lakeland, Florida. 

The College contended that certain part-time and dual 

capacity faculty memb~rs should be included in the unit. The College 

further contended that Reserve Officer Training Corps (R. O. T. C. ) 

instructors and the part-time instr'llctors employed by the College to 

teach at its facility located at McCoy Air Fqrce Bas e also be included 

in the unit on the basis that ~ll of these instructors were part of the 

college faculty. 

The Board found that th~ R. o. T ~ C. instructors, because of 

their status as U .. S. Army officers, paid by and subject to the regu-

lations of the U .. S. Army ~ did not share a sufficient comITIunity of 

interest with the rest of the fa~-qlty. Ther~fore, they wer e excluded 

from the unit. 

The Board in<;:luded the College's librarians and part-tiITIe 

faculty within the unit an~ then considered the c;lual capacity 

employees individually excludtng the dean of students and the 

registrar; including in the -qnit the college chaplain, the as sistant 
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dean of academic affairs, and administrativ~ officer, an assistant to 

the dean of student affairs~ and the director of athletics. 

The Boarel determined that interaction between the l\.1cCoy 

facility and the main campus was minirna-l: that few, if any 

instructors at McCQY, had any direct connection or contact 'Vvith the 

faculty at the main campus or had been promoted to faculty status at 

the Dlain campus. Additionally, there was no day-to-day or even 

frequent contact or direction between the faculty at the m.ain campus 

and instructors at the McCoy facility. Accordingly, the Board 

found a unit ~;i.rnited to the main campus at Lakeland, Florida. 

F AIRLEIGH DICKE~SON UNIVERSITY and FAIRLEIGH DICKENSON 
UNIVERSITY FEDERATION OF COLLEGE TEACHERS, LOCAL 1841 
and AMERICAN ASSOCIATION Olf UNIVERSITY PROFESSORS 
CHAPTERS, AUGUST 23, 1973. 205 NLRB 673 (1973). 

The Board affirmed the ru~ing of the Hearing Officer. 

The Fairleigh Dickenson University Federation of College 

Teachers, [hereafter called the AFT] filed a petition to represent 

certain employees of the Fairleigh Dickenson University. The 

Fairleigh Dickenson University Council of American Association of 

University Professors Chapters [hereafter called AAUP] also filed a 

petition seek~ng to represent certain en"lployees of the employer. The 

AFT sought a unit of all full-time and regular part-tirne menlbers of 

the faculty including department chairmen employed at the 
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Universityl s T~ane<;k campus and ~x~luding the Provost, Deans, 

Assistant Deans, ass~stants-to-d~ans, directors of special programs, 

guards and supervisorf;J as defined in the Act and all other employees. 

The AFT also wished to exclude the facu~ty of the dental school. 

The A,AUF sought a unit c;>f all full-time faculty including the 

dental school faculty and department chairmen at all the Universityl s 

facilities and wiphed to exclude part-time faculty, supervisors, main­

tenance personnel, executives, administrators, watchrnen, and all 

other service personnel. 

Fai:rleigh Dickenson, the Employer, contended that a 

universitywide unit including the dental school faculty was the appro­

priate unit but that department chairmen were supervisors within the 

meaning of the Act and therefore should be excluded from the unit. 

The Employer took no posit~pn on the status of part-tiITle faculty 

.................. , .... """-'rs and request~d that the Board resolve this issue. There was 

considerable evidence presented to indicate that the employers t 

campus facilities were integrc;lted and centralized and that there was 

a substantial community pf interest shared by all faculty regardles s 

of their location. It was demonstrated that wages, hours, working 

conditions, payroll procedur~~, hiring and terminations, vacation 

schedules and fringe benefits were identical throughout university. 

FurtherITlore, rules and procedures related to faculty proITlotions, 
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attainment of tenure and th~ rights and benefits enuring to tenure 

status also applied on a university-wide basis and the university 

senate, the institution's highest academic body responsible for 

formulating acadelnic policy and making recommendations to the 

Board of Trustees, had among its rnembers faculty representatives 

froIT! all the colleges q.nd from e~ch of the campuses. 

The AAUP sought an election in a universitywide unit, 

contending that only a universitywide unit was appropriate because 

the administration of the university was centralized in one governing 

body with various authori~ies emanating froIn this centralized 

governing body and carrying out the basic administrative policies of 

the university. Further the AAUP maintained that terms and condi­

tions of employment vis -a-vis the relationship of the various faculties 

with the adrninistratio:p. was identical, that there had been substantial 

interchange between the carnpuses and that the skills and functions of 

the faculty members used in the CQurse of their emploYll1ent were 

indisting'Uishable other than on an academic basis. In addition., the 

AAUP contenqed that to fragmentize the university into separate 

campuses for collective bargaining would do irreparabl e harm to the 

educational mission of the univexsity. 

The AFT contended that the Teaneck campus consisted of a 

homogeneous identifiable g:roup of faculty members with sufficient 
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corrrrnunity of interest to comprise an appropriate bargaining unit. 

Further, the AFT maintained that the management of the university 

was highly decentralized; that there was little if any, day-to-day 

rnanagen'lent of the Teaneck facility emanating from the central 

administration located at the Rutherford campus that virtually all 

employment of new faculty mem.bers originated froITl the caITlpus with 

the vacancy and that except for the formality of ultimate approval by 

the central adITlinistration d~cisions regarding employment, 

prornotion, and tenure were made within the administrative 

organization of each individual campus. 

The :ao~rd found that the appropriate unit would be a 

universitywide one thc;tt included all of the Ernployer's various 

campus facilitiea. 

Nonprofes sional Department Units 

The following cases involve the Board's determinations in 

establishing appropriate private college and university bargaining 

units comprised of nonprofessional em.ployees. 

CORNELL UNIVERSITY, 183 NLR13 329 (1970).64 

The Board concluded that a statewide bargaining unit 

cOITlposed of nonprofessional eplployees would be the most appropriate 

64Thi ;:; caSe. is discussed under the section entitled IIMulti­
Campus Unitsl! above at J?age 119 and in chapter 3 at page 69. 
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unit for Cornell University becq.use the various nonprofessional job 

duties performed at the university's main campus in Ithaca were 

paralleled or duplicated by the duties of the nonprofessional positions 

that existed at other Cornell facilities. 

Two of the petitioning unions maintained that separate units -

one to represent the employees at Cornellts thirteen libraries on the 

Ithaca can'lpus and one to represent the employees at the Manhattan 

offic e of the Industr~al and Labor Relations school .. were a.ppropriate. 

Noting evidence which indicated that Cornell's personnel 

operations vvere integrat~d and centralized throughout all of its 

can'lpuses, the Board expressed the opinion that a community of 

interest existed between nonprofessional employees at all of the 

universityt s facilities. The Boa:rd also noted that the work performed 

the ILR school e:rnployees was similar to the work perforlTIed by 

numerous employees working at the Ithaca campus. Finally, the job 

classifications for the positions were the same at both locations. 

Because of this similarity in job duties and classification, 

the uniform and centralized employment practices of the university, 

the fact that no prior collective bargaining history existed, and 

finally, the fact that one of the petitioning unions was s a 

lIbroad inclusive unit coextensive with the Employer's adrninistrative 
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and geographic boundaries, n
65 

the ;Soard concluded that the non-

professional employees of Cornell excluding employees of the 

ITledical and nursing schools, skHled trades employees, guards, 

confidential employees and professional employees. 

YALE UNIVERSITY and YAL;E NON-FACULTY ACTION 
COMMITTEE, AUGUST 11, 1970. 184 NLRB 860 (1970). 

The Board affirmed the rulings of the Hearing Officer. 

The Petitioner sought to represent a separate unit of 

approxirnately 109 nonprofessional employees of the Department of 

Epidemiology and Public Health [hereafter cited as EPH] of the Yale 

School of Medicine. This included the nonfaculty, technical and 

clerical ernployees of ~PH, one of seventeen academic departments 

within the School of Medicine and one of sixty-eight departments 

within Yale University as a whole. The EPH departtnent was housed 

in a building separate from the medical school and contained its own 

library and labs. 

The petitioning union maintain~d that EPH exercised a 

considerable degree of independence and autonomy within the 

University and that the day-te .... day authority to hire, supervise, 

discipline and discharge employees rested with the faculty 

65Corn~1l, supr~ at 336. 
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supervisors in each section of the c,iepartm~nt. Further, the union 

contended that the work performed by EPH employees was unique and 

requ.ired special Sikills. Th~ union noted the low degree of elYlployee 

interchange that oc;c;-q,rred between EPH employees and other 

university employees. 

In its decision, the Board was not persuaded by the 

petitioner I s contenti0ns~ finding that Yale T s personnel policies and 

practices were considerably standardized for the entire uni ver sity 

and that these standards ema:qated from the central personnel offices 

and its adjunct offices located on the campus. EPH received all its 

power, maintenance, utility, cleaning and dining hall services from 

the university. Additionally purchasing, accounting and payroll 

functions were c;entralized and the EPH budget required approval 

from several hierarchial sourc~s before being submitted to the 

provost, treasurer and board of trustees for final approval. 

The Board was not convinced that the jobs perforn'led by 

EPH employees were uniqu~ or particularly different from other 

positions on campus and noteq evidence which demonstrated that 

1, 776 nonfaculty emplpyees had the same job titles and performed 

duties as twenty-fiv~ employees at EPH. It was determined that 

sixteen members of the EPH staff performed their duties in locations 

other than the EPH building and that one -third of the staff employees 
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located in the EPH building were ac;:tually employees of other 

uni versity departments. 

Finally, two intervening unions - the Federation of 

University Employee$ find the Hotel and Restaurant Employees and 

Bartenders International - pointed o-ut that Yale's prior collective 

bargaining history had established a pattern of universitywide units. 

Th~ Board WaS not convinced of either the geographical or 

functional separatenes s of the EPH department, finding its location 

and educational and administrative activities to be thoroughly 

integrated into the Yale Sc.;hool of Medicine and the university as a 

whole. Accordingly, the Board found that EPH employees did not 

share a sufficiently special community ot interest to warrant the 

c1.4 eation of a separate bargaining unit and the petition was dismissed. 

CALIFORNIA INSTITUTE OF l'ECHNOLOGY and LOCAL 986, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
INTERNATIONAL UNION OF OPERATING ENGINEERS, 
AUGUST 11, 1971. 192 NLRB 482 (1971). 

The Board affirmed the rulings of the Hearing Officer. 

The Operating Engineers were seeking to represent a unit of 

all central power plant personnel contending that such a unit is a 

"typical functionally distinct and hOlTlogeneous powerhouse depart-

mental unit such as the Board has found appropriate where as here, 

there is no collecti ve bargaining history. II 
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The T~amste:rs sought to represent a unit of all shop and 

administrative services personnel and indicated its willingness to 

accept grounds service personnel, transportation and motor pool 

personnel, central plant personnel or any unit of personnel in the 

physical plant services department deemed appropriate by the 

Board. 

Californi~ Institute of Tecrhnology, the Employer, 

maintained that the only appropriate unit was one that w'ould include 

all of the employees in the physical plant services departrnent. Such 

a unit "vo\lld encompas s the central power plant and the shop services 

section made up 9£ pluITf.bers, electricians, trades helpers, 

carpenters, painters, truck drivers, tool crib attendents, heating, 

ventilation and refrigeration mechanic s. This unit would also include 

the administrative services section of the physical plant under which 

the central stores ~rea, shipping and receiving, the transportation 

section, the custodial services unit and the grounds section were 

located. 

After a delineation and ~omparison of the basic duties of 

each of the subsections of the physical plant departm.ent, the Board 

concurred with the opinion of the Operating Engineers that the 

central power plant employees lnight constitute a separate bargaining 
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unit if they so desired because their work was functionally different 

from that of other physical plant ernployees. 

The Board decided thc;t.t the units sought by the Teamsters 

w-ere too limited, and relied upon hetrogeneous groupings which 

\vcyuld exclude one or ~nother grO'll]? from that unit who shared a 

substantial comm,unity of interest with the other members of the unit. 

The Board also concurred with the Employer! s position that 

a unit including all physical plant ernployees would also be 

appropriate. Thus, the Board noted three possible alternatives: 

1. a separate unit of the central power plant employees 

within the physical plant. 

2~ a unit of all phy~iqal plant employees excluding central 

power plant employees. 

3. a unit of all physlGal plant employees including central 

power plant employees. 

Accordingly, the Boat'd did not make a final unit 

determination but ~irected elections in two voting groups - all central 

power plant per~onnel e4cluding guards and supervisors (Voting 

Group A) and aU other physiGal plant personnel excluding watchmen, 

guards, professional and technica,l employees and supervisors 

(Voting Group B). If a majority of Voting Group A voted to constitute 

a separate bargaining unit, then the employees in Voting Group B 
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would also constitute a separate unit for bargaining. If, however, 

Voting Group A elected not to become a separate bargaining unit, 

then these employees would be combined with Voting Group Band 

the combined grQup$ wpulcl constitute an overall unit appropriate for 

collective barga~ning purpqses. 

LELAND $T ANFORD JUNIOR llNIVERSITY and FREIGHT 
C:HECKERS, CL~RlCAL EMPLOYEES AND HELPERS, LOCAL 856, 
and INTERNATlONAL ASSOCIATION OF FlR~ FIGHTERS, 
LOCAL 1-12 and CALIFORNIA SCHOOL EMPLOYEES --- . 

ASSOCIATION and STANFORD EMPLOY;€ES ASSOCIATION, 
CHAPTER 510 CsEA, JANUARY 20, 1972. 194 NLRB 1210 (1972). 

The Board affirmed the rlJ.1ing of the Hearing Officers. 

At issue in this pro<;eeding were the nonsupervisory and 

nonprofessional e,rnployees employed at Stanford University including 

employees of the Stan{prd University Press and Stanford hospital. 

The Teamsters sought a unit of all physical plant 

departrnent employe~s, and in the event that the Board found such a 

unit inappropriate the Teamsters requested an alternative unit com-

prised of all maintenanc~ employees. The Fire Fighters sought a 

unit of all firemen al)d fil'e captains excluding stu.dent firemen and 

employees ?,bove the rank of captqin. Th~ police Officers requested 

a unit of all employees of the staff of the university police departm.ent 

excluding supervisors. CSE,A-SEA sought a unit of all employees 

engaged in service maintenance apd technical positions, excluding 

firemen, clerical employees, g\.lal"dSj and supervisors. 
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Six organizations were permitted to intervene as parties in 

the proceedings, and each of these intervening parties sought various 

units. 66 The machinists sought a unit of all laboratory technicians, 

physical science and engineering technicians and maintenance 

ITlachinists employed at the main campus _ USE sought a unit of all 

nonprofessional full-time and part-time permanent and seasonal 

eITlployees of the university. WAC contended that the election should 

be directed in three separate units: (1) the unit sought by the Fire 

Fighters, (2) the unit sought by the Teamsters and (3) a residual 

unit of all other employees excluding professional employees and 

supervisors. IBEW sought a qnit of all journeymen and apprentice 

electricians. The UE expressed no unit position and the Laborers 

also took no unit position but indicated its de~ire to be on the ballot 

in any election ~n an overall unit or any residual unit from which one 

or more crafts had been severed. 

66 The following organizations were permitted to intervene 
as parties: Construction &: General Laborers Union, Local 270; 
International Hod Carriers, Building and Common Laborers; United 
Stanford Employee$ - USE; Workers Action Caucus - WAC; International 
Brotherhood of Electrical Workers ... I:aEW; Un~versity En'lployees, 
Division of United Electrical, Radio, and Machine Workers- UE; 
International Association of Machinists and Aerospace Workers­
Machinists. 
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The employer contended that two units were appropriate; 

(l) a unit of all nonsupervisory, nonprofessional employees employed 

by the university within the state of California but excluding employees 

of Stanford Hospital, emp~oyees of the Stanford University Press who 

were currently represented, students, part-tjITle and casual 

eITlployees, confidential employees and guards. The second unit 

would be composed of all employees of the Stanford University Police 

DepartITlent excluding all other employees and supervisors as defined 

in the Act. 

The Board noted that in caseS such as this where 

considerable difference of opinion existed among the parties as to the 

appropriateness of units, it was not the Board's function to determ.ine 

which unit or units was the most appropriate. Rather the Board IS 

role in such circumstances was to determine which, if any, of the 

petitioned-for units c;ould be considered appropriate for purposes of 

collective bargaining. 

On the basis of the information presented, the Board found 

that there was no separate community qf interest am.ong employees 

of the Physical Plant which could justify the finding that the unit 

requested by the Teamsters would be an appropriate O!1e for collective 

bargaining purposes. The Teamster's alternative unit position 

covered a broade:r grouping of maintenance personnel. However, the 
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Board found that this unit excluded certain employee groups, notably 

custodians, who shared a considerable community of interest with 

other employees in the unit and was also too limited in scope to 

constitute an appropriate unit. Accordingly, neither of the units 

requested by the Teamsters was found to be an appropriate one for 

purposes of collective bargaining. 

The unit sought by CSEA-SEA was essentially a grouping of 

all e!TIployees engaged in maintenance type functions. Evidence 

indicated that the maintenance functions at the university were highly 

integrated, standardized and centralized and it was clear to the 

Board that all of the 'llniversity's maintenance employees shared a 

close community of interest. l'he Board noted further that ample 

precedent existed for including in such an overall unit various non­

maintenance class:j.ficatipn personnel such as press employees and 

audio-visual operators. Consequently, the Board held that the 

maintenance service unit ~ought by CSEA-SEA would be an appro­

priate one, how~ver, universi~y clerical employees had to be 

excluded from the unit because they did not share a close community 

of interest with the other rnemQers of the group. 

On the question of the police officers, the Board held that 

the police department eInployees were guards within the meaning of 

the Act. Since the Board was precluded from determining an 
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appropriate unit for bargaining which groups guards with other 

employees, 67 the Board found that a unit of all eITlployees of the 

Stanford University Police Department excluding all other eITlployees 

and supervisors as defined in the Act was an appropriate unit. 

The Board fou,nn that a separate unit of firemen \-vas 

appropriate for the purposes of collective bargaining and rejected the 

En1.ployert s contention that the fire captains were supervisors within 

the ITleaning of the Act. The Board determined that fire captains had 

not authority to hire or discharge employees or effectively reCOITl-

ITlend such actions. The record d~ITlonstrated that all disciplinary 

ITlatters were subject to an independent investigation and review and 

that the fire captain had no definitive role to play in the ultiITlate 

resolution of such matters. 'rhe Board found that the fire captains 

followed the routine operating procedures of the department in 

carrying out their duties and had little opportunity to exercise 

independent judgement. 

67 
Section 9(b)(3) of the NLRA as aITlended states that the 

Board shall not de~ide that any unit is appropriate for purposes of 
bargaining "if it includ~s together with other eITlployees, any indi­
vidual employed as a guard to enforce against employees and other 
persons rules to protect prope:t:·ty of the ell1ployer or to protect the 
safety of persons on the;;; employerl s premises; but no labor organi­
zation shall be certified as the representation of employees in a 
bargaining unit of guards if such organization adll1its to Inen1.bership, 
or is affiliated directly or indir~ctly with an organization which 
adITlits to memb~rship, employees other than guards. II 
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Accordingly, the Board found the following unit to be 

appropriate for the purpose of collective 1:;>argaining: Unit A - all 

eITlployees of the Stanford University Police Department excluding all 

other elnployees and supervisors as defined in the Act; Unit B- all 

firemen and fire captains employed by Stanford University at head-

quarter station; Unit C - all ma,intenance employees and laboratory 

support personnel, cu,stodia,ns, foo¢! service employees, audio-visual 

operators and un:repres~nted employees of Stc;tniord University Press 

who were employed by the university at the main campus .. 

TULANE UNIVERS~TY, 195 NLRB 329 (1972). 68 

The petitioning union, the Service Employees International 

Local No. 275, sought to represent a unit of approximately 400 

nonacademic nonprofessional maintenance and cafeteria workers at 

Tulane University's m.ain cam.pus in New Orleans. 

The university contended that the only appropriate 

bargaining unit would be one which W<;i.S university-wide in scope and 

encompasses all of the nonacadeITlic nonprofessional wage personnel 

elnployed by the university at all of its facilities. 

An examination of the evidence presented revealed that the 

wages, hours and working conditions for all of Tulane's nonacadeITlic 

68This Gase is briefed Ullder the section "Multi-campus 
Unitsl! above at page 120. 
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en1ployees at all of its; facilities were developed by the Non-Acadernic 

Personnel Executive COITunittee located on the main campus. This 

committee also proce$sed all nonacademic employee grievances, 

established job classifications, job titles, and ranges and rates of 

pay. The seventy-two job classifications that existed for nonacademic 

wage personnel were idel1tical throughout the university's facilities 

and the skills and fun~tions required and the wages paid for a 

particular job classification were also standardized. 

69 
Relying upon the criteria delineated in Cornell Dniv. for 

determining whether a particular group of employees constituted an 

appropriate bargaining unit, the Board found that the nonacademic 

wage employees at Tulane I s three facilities located away from the 

main campus shared a community of interest with the nonacadenlic 

wage employees on the main campus, 

Accordingly, the Board found the appropriate unit to be all 

nonacademic wage emp~oyees including lTlaintenance and cafeteria 

69These criteria are: (1) prior bargaining history, 
(2) centralization of lTlanagernent particularly in regard to labor 
relations, (3) extent of employee interchange, (4) degree of inter­
dependence or autonomy of the plants, (5) differences or sitnilarities 
in skills and funtions (6) geographical location of the facilities in 
relation to each other. Cornell, supra at 336. 
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ernployees at all of Tulane's facilities and excluding all office 

clerical employees, pr,ofes sional employees, guards and 

supervisors. 

A dissenting opinion was offered in this case. 

CLAREMONT UNIVERSITY C:ENTER, CLAREMONT MEN'S 
COLLEGE, HARVEY MUDD COL~EGE, PITZER COLLEGE, 
POMONA COLLEGE AND SCRIPPS COLLEGE, KNOWN AS THE 
CLAREMONT COLLEGES and OFFICE AND PROFESSIONAL 
EMPLOYEES INTERNATIONAL UNION, LOCAL NO. 30, 
AUGUST 9, 1972. 198 NLRB 811 (1972). 

The Board affirmed the rulings of the Hearing Officer. 

The Petitioner sought to l,"'epresent a unit of all full-time and 

regular part..,tim~ professional employees and nonprofessional 

employees of the Honnold Library System under the supervision of 

the Director of Libraries at the Claremont Colleges. The petitioning 

union recognized the statutory right of the protes sional eITlp10yees to 

vote as a separate group to determine whether they wished to be 

represented as a part of the overall unit and noted such in the 

petition. 

The Employe;r maintained that the unit sought was 

inappropriate because it did not include all nonacadeITlic employees 

in all of the colleges that cOITlprised The Claremont Colleges or, at 

least, all nonacademic employees of the ClareITlont University 

Center. 
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The Claremont Coll~ges was not a legal entity but rather a 

pluralistic term to describe the loose confederation of the individual 

colleges and the Clare:mont University Center which were located on 

contiguous campuses in the c:iJy o! Claremont. Each of the individual 

colleges comprising The Claremont C<;>lleges granted its own degrees, 

determined its own curriculum, ac;1mission and graduation require­

Hlents, had its own Qoard of trustees, president, administrative 

offic ers, faculty and support personnel. 

The Claremont University Center, however, operated 

certain central facilities used by all the individual institutions 

comprising The C~aremont CoHeges. These facilities included the 

Claremont Graduate $cho<;:>l, the Honnold Library, the Human 

Resources Institute, the Student Health Center, the Counseling 

Center, Auditorium and Theate:r Events, the Joint Admissions 

Office, the Chaplain's Office, the Business Office and Plant 

Services, the Personnel Office, the Computer Institute, Campus 

Security and the Office of the Provost. 

The Honnold Library system consisted of the Illain library 

and several satellite libraries located on the call1puses of the various 

colleges. The Director of Libraries was the chief ad:ministrative 

officer of the Honnold Library system and its staff which consisted 
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of approximately eighty full-time professional and nonprofessional 

enlployees and about 1 ~O part-time em.ployees most of whon"l were 

students. 

The Director of Librariesl' under agreeITlents provided by 

each college of the individual colleges in the Claremont system had 

control over the administrative functions, expenditures, acquisitions, 

technical services and certain of the personnel procedures and 

functions of the Honnold Library system. 

Although the library sy stem rec ruited its own profes sional 

ernployees, the central personnel office monitored the hiring process 

of both the professional and nonprofessional staff to insure equal 

opportunity employment for minority applicants. The authority to 

hire and discharge employees rested \vith the Director of Libraries 

and the Director interviewed everyone who was finally employed at 

any of the library's facilities. 

Because of the nature of the library's function and the varied 

busines s hours which routinely included evenings and weekends, the 

average work week for most library employees was thirty -seven and 

one-half hours rather than forty hours. Employees who worked one 

evening a week were scheduled for a thirty", six-hour work week and 

those employees who worked two evenings a 'week were scheduled a 

thirty-five-hour work week. Other differences between the 
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working conditions of library systen1. employees and non-library 

elnployees on the various campuses included the fact that compensa­

tory tilne off was granted to employees who worked on Saturday and 

Sunday and that some wage increase~ had been higher for library 

elTIployees. There were few personnel transfers between the 

libraries and other facilities f).nd the libraryt s relationship with the 

Honnold Library Staff As sociation was an inforITlal one. Finally, a 

prior history of bargaining existed between the Claren1.ont University 

C enter and the employees in its shops m.aintenance departm_ent .. 

Using the guideUne.s elTIployed in lTIaking unit deterrninations 

in industrial organi2;ations and restated in Cornell Univ., 183 NLRB 

329 (1970), the Board found that the employees of the library systelTI 

constituted a separate and identifiab~e group of elTIployees with a 

substantial community of interest. The Board noted that the 

petitioning union was seeking a unit of employees of all the libraries 

that were a part of The Claremont Colleges and that the Honnold 

Library system, a centrally located and supervised one, served 

several independently incorporated colleges. The Board then ,vent 

on to differentiate ptofessional employees and supervisors from. 

nonprofessional, nonsupervisory personnel and directed a separate 



144 

voting group for prafes sionals in accordance with Section 9(b)(1) 70 

of the Act to ascertain whether they wished to be included in a unit 

-with nonprofessional employees or whether they desired a separate 

unit. Contingent upon the results of this election, the Board found 

that anyone of the following four unit possibilities would be 

appropriate: 

1. a unit of all full-tin1.e and regular part-time 

nonprofessional employees excluding guards, 

supervisors, confidential employees and special 

collection curators. 

2. a unit of professional and full-time and regular 

part-time nonprofessional employees. 

3. a unit of professional employees excluding curators of 

two special collections and supervisors. 

A dissenting opinion was offered in this case. 

70Section 9(b)(6) of the NLRA states "that the Board shall 
not (1) decide that any unit is appropriate for such purposes 
[collective bargaining] if such unit includes both profes sional 
el~lployees and eITlployees who are not professional employees unless 
a nlajority of such profes sianal employees vote for inclusion in such 
uni t; II 
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THE PRESIDENT AND DIRECTORS OF GEORGETOWN COLLEGE 
FOR GEORGETOWN UNIVERSITY and LOCAL 1199 DC, NATIONAL 
UNION OF HOSPITAL AND NURSING HOME E:NIPLOYEES, 
NOVEMBER 19, 1972. 200 NLRB 215 (1972). 

The Board affirmed the rulings of the Hearing Officer. 

The Petitioner sought a unit of all full-time and regular 

pa rt - tilTIe s e rvic e and maintenanc e employee s, including students 

e:.:nployed by Georgetown University and excluding all academic 

faculty, professional, technical, confidential, clerical and hospital 

ernployees and all other employees, guards and supervisors as 

defined in the Act. 

The Employer maip.tained that the appropriate unit should 

consist of all nonacademic erpp10yees at the university including 

clerical, technical and hospital elTIployees but excluding students. 

Further, the Employer wished to establish a definition of "regular 

part-time ernployees ll as employees working twenty or lTIore hours 

per week or, alternatively, employees working a regular schedule on 

a year round basis regardless of the number of hours worked per 

week. 

In support of itsl position, the university noted the 

centralizatioll of personnel programs ane( policies including the 

university wide wage and salary program, the uniform recruiting 

policy and the considerable degree of transfer and interchange of 

personnel between departments. The oppprt-unities for promotion 
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and transfer were increased and enhanced by the skills improvement 

training program and the university's on-the-job training prograITls. 

Since it was the Board's long-established policy to exclude 

office clerical workers from. units of manual or "blue collar" 

workers, it held that the, unit requ~sted by the Employer, which 

sought to include manual workers with clerical workers, was an 

inappropriate one. The Board also excluded technical workers frorn 

the unit because the record indicated that the university's technical 

elnployees had a separate line of supervision, were trained to 

becoIne proficient in the technical fields, were closely supervised 

by other technicians and wer~ involved in work that differed 

substantially from the work of service and Inaintenance employees. 

The Board supported the Employer's contention that 

students should be excluded from the unit, noting that students had 

Il rnany facts peculiar to themselves and do not appe ar to have a 

71 
comrnunity of interest with other regular part-tirne ernployees. II 

Further, the Board accepted the En"lployer' s clas sification of 

regular, part -tirne employee s as thos e employee s who regularly 

,\~lorked twenty or mor~ hours per week. HOVi,Tever, the Board noted 

that IIthis holding is based op the facts of this case and is not to be 

71Georgetown Univ., supra at 216. 
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construed as a standard definition of regular part-time eITlployees 

applicable to all universities or colleges. ,,72 Accordingly, students 

were excluded from the unit and regular part-time employees were 

included in the unit. 

The Board then considered the disagreement between the 

parties as to the placement of laboratory assistants, autopsyassis­

tants, a glass blower, parking attendants, library assistants and 

library aides and ITlessenger clerks, aJ1.d several other position 

titles. The Board found the following unit of nonprofessional 

eITlployees to be an appropriate one for the purposes of collective 

bargaining: all full-time and regular part-time service and mainte­

nance employees working twenty hours or more per week including 

library aides, messenger clerks, printing estimator, printing 

planner, stripping production coordinator, printing production 

coordinator, physical plant trainee, patient transporter, and parking 

attendant, but excluding the glas sblower, laboratory as sistants, 

autopsy assistants, library assistants, students, academic, faculty, 

professional, technical, confidential, office, clerical, hospital 

employees and all other employees, guards and supervisors as 

defined in the Act. 

72 Id. at 217. 
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CORNELL UNIVERSITY and INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, LOCAL 66,M,ARCH 8, 1973. 202 NLRB 290 (1973). 

The Board affirmed the ru~ing of the Bearing Officer. 

The Teamsters sought to represent a unit of all full-time and 

regular part-time employees, including the students employed at ten 

of the eighteen dining facilities operated by Cornell University on the 

Ithaca, New York carnpus. All of the dining facilities in the unit 

requested by the Tearnsters reported to the university! s director of 

dining services. The record showed that the six facilities excluded 

in the Teamsters petition were snack bars or coffeehouses run 

through various acadernic departments or college heads; the other 

two facilities were Statler Hall, a hotel run by the Hotel Management 

School and the Sage Infirmary operated as a part of the Departm.ent 

of Health Services. 

Cornell rnaintained that an appropriate unit would include all 

nonacadernic, nonsupervisory employees state wide, excluding 

employees of the medical school and nursing school and all student 

employees. The university contenqed that because of the centraliza-

tion of its opeJ;ations and personnel policies and employrnent 

practices, all of its nonacademic, nonsupervisory ernployees 

throughout the state of Ne\v York shared a substantial community of 

interest. Student employ~es, however, who were hired under 

cornpletely different procedures and worked on a semester basis with 
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no expectation of remaining permanently in their present jobs, did 

not share a community of interest with the other eITlployees of the 

uni versity. 

The Board held that the unit sought by the Petitioner which 

excluded eITlployees ~t eight of the dining facilities was too liITlited to 

be appropriate for purposes of bargaining and found that a substantial 

cOITlITlunity of interest existed between the nonacademic, non­

supervisory employees employed at all eighteen of the university's 

dining facilities. Neither did the Board agree with Cornell's 

contention that the appropriate unit should be a much wider one. 

Noting the considerable geographic distance between Cornell's 

facilities and finding that there was a minimal degree of transfer or 

interchange of dining service employees with ernployees of other 

departrnents, the Board went on to state that the lIfood service 

facilities function to provide a cornrnon service that is not offered by 

any of the other university departments or services, and its 

ernployees comprise a homogeneous and distinct groups. 11
73 

Relying upon the general guidelines used by the Board in 

rnaking unit determinations in the industrial sphere, the Board noted 

that the ernployees of the university's dining facilities shared a 

73Cornell Univ., 202 NLRB 290 at 291. 
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substantial community of interest separate from other Cornell 

eITlployees and that a unit compris ed of all the EITlployer' s dining 

facilities on the Ithaca campus plus the chefs at the university-owned 

fraternity houses constituted an appropriate unit for bargaining 

purposes .. 

The Board concurred with the EITlployer that students should 

be excluded from the unit because for the greater ITlajority of students 

their caITlpus eITlployment was incidental to their academic objectives, 

and they had no expectation of remaining permanently in their present 

jobs. Thus, the Board found a u.nit appropriate for collective bargain-

ing purpos es cOITlposed of th~ foHawing dining facility em.ployees: all 

food handlers, cafeteria worke:rs, ven~Hng operators, cashiers, 

store employees, dishwashers, custodians, cooks, waitresses, bus 

boy, pantry men, counter men, soda bar workers, laborers, kitchen 

helpers, pot washers, coffee hostesses, salad ITlakers, grill men, 

etc. and the five chefs employed in the fraternity houses owned by 

Cornell but excluding all other nonacademic employees, office 

clericals, professionals, students, 'guards ~nd supervisors. 

TUSKEGEE INSTITUTE and LABORERS INTERNATIONAL UNION OF 
NORTH AMERICA, LOC,AL 246, MARCH 19, 1974. 209 NLRB 773 
(1974). 

The Board reversed the decision of the Regional Director. 



151 

The Petitioner sought a campus wide unit of approximately 

300 service and maintenance employees. These employees were 

adnlinistratively organi~ed into the Auxiliary Enterprises division 

and the Physical Plant department. The mailroom, snack bar and 

bookstore employees were p~rt of the Auxiliary Enterprises 

division; power plant employees were part of the Physical Plant. 

The Board's Regional Director, upon hearing the case, had 

deterrnined that an appropriate bargaining unit would exclude 

stationary engineers and firernen on the grounds that they "Rere 

technical ernployees. The Director also excluded mailroorn, snack 

bar and bookstore ernployees from the unit. The basis for both 

exclusions was the Regional I)irector' s finding that an insufficient 

cornnlunity of interest existed between the stationary engineers and 

firernen (power plant em.ployees), the auxiliary services ernployees 

and the rernainder of the J?hysical Plant employees. The Regional 

Director also noted the fact that there was nQ interchange between 

power plant and other PhYSical Plant ernployees and that contact 

betvveen the two groups was limited. 

The Board, u,pon reviewing the case, noted that stationary 

engineers and firernen perform "the same work under basically the 

sarne conditions as other Physical Plant Deparbnent ernployees who 
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operate the sITlaller power units in various caITlpus buildings. 1,74 

Further, the Board recognized the fact that the excluded eITlployees 

of the Physical Plant were subject to the saITle ultimate supervision, 

wore the same uniforms, and perforITled similar tasks related to the 

internal environmental conditions of campus buildings as did the 

t;:!mployees included in the unit. Finding a substantial community of 

interest, the Board included the stationary engineers and firemen 

in the unit. 

On the matter of the excluded Auxiliary Services employees, 

the Board disagreed with the Regional Director that the work per­

formed by the mailroom, snack bar and bookstore ernployet;:!s was in 

the nature of office clerical work. Rather, the Board found that 

these employees were a part of the same centralized administration 

and that all the eITlployees sought by the union for the unit performed 

various service functions related to the overall operation d the 

college. The Board held that these Auxiliary Enterprises eITlployees 

did not possess a sufficient separate community of interest and 

included them in the unit. Accordingly, the unit deterITlined to be 

appropriate for bargaining purposes incltlded all service and ITlainte­

nance employees of Tuskegee excluding tea<;;hers, students, office 

74 
Tuskegee Institute t 209 NLRB 773 at 774. 
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employees, agricultural and professional employees and guards and 

supe rvi SOT s. 

Professional Schools 

This section will include the major cases which have corne 

before the Board involving unit decisions for professional school 

faculty members. 

FORDHAM UNIVERSITY and AMERICAN ASSOCIATION OF 
UNIVERSITY PROFESSORS and LAW SCHOOL BARGAINING 
COMMITTEE, SEPTEMBER 14, 1971. 193 NLRB 134 (1971). 

The Board affirm.ed the rulings of the Hearing Officer. 

The Fordham. University Chapter of the AAUP petitioned for 

a unit of all full-time and regular part-time teaching faculty, 

including departll1ent chairmen, professional librarians and ancillary 

support professionals and excluding the law school faculty. The 

AAUP also indicated its willingnes s to represent any unit that the 

Board rnlined to be an appropriate one. The La'\v School 

Bargaining COll1mittee sought a unit of full-time and regular part-

time faculty of the law school. 

Fordham University, the Employer, contended that no 

bargaining unit was appropriate since all faculty ll1embers except 

instructors were supervisors. In the event that a bargaining unit was 

found to be appropriate, the Employer sought to exclude all profes-

sional librarians, ancillary support professionals and part-time 
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faculty and expressed the view that the law school faculty should not 

constitute a separate ~nit but instead be included in a unit with the 

remainder of the faculty. 

Based upon its findings that faculty members were not 

supervisors but professional employees within the meaning of the Act 

and as such were entitled to the benefits of collective bargaining 

they so desired, the Board ruled that a university wide unit of faculty 

ITlernbers and other professional employees was the appropriate one. 

In reaching its finding that the members of the law school 

faculty constituted a separate appropriate unit the Board relied upon 

a nUITlber of criteria. Noting the separate physical location of the 

la\v school and the fact thfl,t law school activities were carried out 

almost exclusively in this building, the Board also took cognizance of 

the absence of interchange between the law school and other faculty 

members. In the n~atter of wages, salaries and working conditions, 

the Board found that approxiITlately fifty- seven percent of the Fordham 

Law faculty were full professors as opposed to twenty percent 

in university as a \vhole; that law school faculty were eligible for 

tenure r three years (seven years service was required for 

professors in the university) and that the average salary of the law 

school faculty \vas higher than that of unive faculty members and 
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took into account the prevailing salary rates at private law firTI1s and 

other law schools. 

The New York Court of Appeals regulated the hours during 

which elas ses were held, the American Bar Association (ABA) 

required that the law school have a certain financial independence, a 

particular faculty- student :ratio and a private office for each faculty 

rneTI1ber and the As sociation of ATI1erican Law Schools (AALS) 

exercised substantial control of m.axiTI1um proper teaching loads. 

Thus, the record showed that separate and distinct regulatory 

standards existed for the law school and its faculty, if it wished to 

TI1aintain its accreditation, that did npt exist for the non-legal faculty 

of the univer sity. 

Further, the law school had its own faculty COTI1TI1ittee s to 

deterITline curriculm, schedules, tenure and the like and determined 

its own opening, closing and vacation dates that did not neces sarily 

coincide with the schedules of the other schools of the university. 

Accordingly, the Board decided that the law school faculty 

constituted a separate appropriate unit for bargaining. The Board 

lTIaintained that the law school faculty constituted an identifiable group 

of eITlployees \vhose separate cOlTITI1unity of interest is not 

irrevocably submerged in the broader com.rnunity of interest which 

they share \vith other faculty IneTI1bers and concluded that the 
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operations of the law school were not so highly integrated with the 

remainder of the university to justify the finding desired by the 

Employer of an Qverall unit that included both university and law 

school faculty members. 

The Board then consi4ered questions of inclusion or 

exclusion of department chairmen, assistant chairrnen, part-tirrle 

faculty, members of the Society of Jesus (the Jesuits who taught at 

Fordham), and professional librarians. 

The Board found two separate bargaining units appropriate: 

1. a unit com.posed of all full-time and regular part-time 

ITlembers of the teaching and research faculty but 

excluding the president, vice president, deans, 

associate and assistant deans, graduate assistants, 

teaching fellow s, law school faculty, gua rds and 

supervisors. 

2. a separate unit composed of all full-tin1.e and regular 

part-time member s of the faculty of the school of law 

excluding the dean, the law librarian, guards and 

supervisors. 

There was a dissenting opinion in this case. 
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THE CATHOLIC UNIVERSITY OF AMERICA and LAW FACULTY 
BARGAINING COMMITTEE, FEBRUARY 20, 1973. 201 NLRB 929 
(1973). 

The Board affirITled the ruling of the Hearing Officer. 

The Law Faculty Bargainin.g COITlITlittee sought a unit of the 

full-bITle faculty of the law school excluding the dean, associate dean, 

assistant dean and all other eIT\ployees and supervisors. 

Catholic University contested the appropriateness of a 

separate law school faculty unit and argued that if such a separate 

unit was found to be appropriate it must encoITlpass all regular part-

tiITle law school faculty. 

Relying upon its decision in Fordham Dniv., supra the 

Board noted that the same stringent accreditation and professional 

standards established by the ABA and the AALS as well as various 

state judiciaries applied to the law school at Catholic University; 

that the Catholic law school faculty received substantially higher 

salaries than other faculty members; that to a significant degree the 

law school operated independently of the rest of the university; and 

that there was virtually no interchange between the law school and 

non-law school faculty mernbers. Accordingly, the Board found a 

separate unit of law school faculty mernbers an appropriate one for 

purpose s of bargaining. 
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As to the differing opinion of the parties regarding the 

inclusion or exclusion of regular part-time faculty ITleITlbers in the 

unit, the Board found that all part-time faculty ITlembers whose 

teaching load was at least Qne-fourth the average teaching load of 

75 
their full-tiITle counterparts would be included in the unit. 

The Board also included the law school's head librarian and 

as sistant and as sociate deans in the separate unit after finding that 

none of these three faculty ITlembers actually exercised supervisory 

authority sufficient to sever their community of interest \vith other 

law school faculty. 

SYRACUSE UNIVERSITY ~ THE SYRACUSE UNIVERSITY CHAPTER, 
AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS, JUNE 29, 
1973. 204 NLRB 641 (1973). 

The Board affirmed the rulings of the Hearing Offic er. 

The Syracuse Ul1iversity Chapter of AAUP sought a unit of 

all full-time faculty members including the department chairmen and 

the law school faculty. 

The Employer did not dispute the appropriateness of the scope 

of the unit requested by the AAUP, ho\vever, the Employer did contend 

that department chairmen should be excluded froin the unit on the 

grounds that they were supervisors within the nleaning of the Act. 

75 This standard is referred to as the I'twenty-five percent 
rule. It 
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The Law Faculty Association (LFA), intervening in the case, 

contended that the law school had a community of interest separate 

and apart from the rest of the university "that the professional 

responsibilities of the faculty are compatible with placement in a 

larger unit and that historically, the law school had in fact been 

76 
treated as a separate entity in many ways. " 

Both the AAUP and the Employer maintained that a separate 

unit for the law school faculty was precluded because the adrninistra-

Han of the university was centralized in one giverning body with 

l'various subauthorities emanating therefrom which carry out the 

basic administrative policies of the university, II that the terms and 

conditions of employment among faculty members were identical and 

that the II skills and functions of all the faculty members us ed in the 

course of their employment were indistinguishable other than on an 

77 
academic basis. 11 

The LF A, in support of its opinion, maintained that the law 

school '\vas a profes sional school which did not share a community of 

interest with the other colleges and schools within the university and 

76Syracuse Univ., 204 NLRB 641 at 641. 

77 
Id. at 641. 
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cited the various separate accrediting and regulatory agencies which 

exercis ed control over sorne specific law school m.atters. The LFA 

furth er noted that the students, faculty and alurnni of the la\v school 

did not identify themselves with Syracuse University, that they 

ITlaintained their own fund raisin~ drives and that a confidential 

attorney-client relation$hip existed in the operation of various legal 

clinics by law school faculty and students. 

The Board noted that here, as in Fordharn, the vast 

ITlajority of the professional and adrninistrative responsibilities of 

the law school faculty were performed within the confines of the law 

school, that there was virtually no interchange between law school and 

other faculty positions and th.at the operations of the law school were 

practicallyautonornous, subject only to the university!s basic 

adrninistrative rules and regulations. 

Stating that the purposes of the Act and the interest of 

academic cODlmunity would not be served best by !lpaying lip service 

to the distinctive nature of academic eDlployDlent while submerging 

its differences a sea of precedent, selected pieceDleal to 

result plausible in the particular yet somehow disquieting as a 

78 
whole, !I Board found that either separate units for the law 

78 
Id. at 643. 

a 
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school and the university or overall faculty unit which included the 

law school would be appropriate. Declining a final determination, 

the Board ordered two voting groups - one of law school faculty (A), 

the other university faculty (B) - and issued an order for an election 

in which group A would determine whether they wished a separate 

unit or inclusion in an overall unit. 

Two Board melubers dissented in this case. 

NEW YORK UNIVERSITY and NEW YORK UNIVERSITY CHAPTER, 
Al\,1ERICA.N ASSOCIATION OF UNIVERSITY PROFESSORS AND 
NYU FACULTY OF LAW ASSOCIATION, JULY 20, 1973. 
205 NLRB 4 (1973). 

The Board affirITled the rulings of the Hearing Officer. 

The New York University Chapter of AAUP sought a unit of 

all full-time faculty of the university and half-time faculty in the 

school of dentistry including prof~ssionaL librarians but excluding all 

other employees. 

The NYU Faculty of Law Association sought a separate unit 

of all full-time law school faculty melTIbers excluding the deans, law 

librarians, guards and supervisors. The Faculty of Law Association 

spec ificall y s ought to exclude part -time law faculty. 

New York University contended that the appropriate unit was 

an overall one that included the law school. The ElTIployer sought to 

exclude part-tilTIe faculty, librarians, faculty on terminal contracts, 
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departm.ent chairmen, certain directors and faculty ~\Vhose primary 

responsibility was contract research. 

The Board, relying upon its decisions in Fordham and 

Syracus e, supra, concluded that either a separate or an overall unit 

would be appropriate for the law faculty and the final determination 

of the issue rested with the voting decision of the law school faculty. 

Consequently the Board directed separate elections aITlong the law 

school faculty to determine whether they preferred to be included or 

excluded in an overall unit wi.th the rest of the university faculty. 

Considering the is sue of part-time faculty members I 

inclusion in either the separate or overall units, the Board held that 

a mutuality of interest was lacking between the part-tirne and full-

time faculty at NYU and therefore part-time faculty members were 

excluded from either the separate or overall units as determined by 

the elections. This decision also excluded the part-time faculty 

members at the school of dentistry. 

FAIRLEIGH DICKENSON UNIVERSITY, 205 NLRB 673 (1973)79 

The AITleric<;tn Federation of Teachers (AFT) sought a unit 

of full and part-tim.e faculty members excluding the dental school 

faculty. The AAUP sought to represent a unit of all full-tiITle faculty 

79 This case is discus sed in the section ItMulti-calnpus 
U ni t s 11 abo v eat 1 2 3. 



163 

including the dental school fa<;:ulty and department chairmen. The 

Employer maintained that a university wide unit which included the 

dental school was the appropriate one. 

The dental school w~s located across the river from. the 

main campus in a building priInarily devoted to dentistry, however, 

various other science courses were taught by nondental professors 

and instructors, Dental school faculty members served on the 

university senate, availed themselves to the university's grievance 

procedures and were subject to university policies related to tenure, 

sabbatical, promotions, etc. However, the record showed that a 

substantial number of the dental school faculty were dentists with 

private practices whose average salaries were higher than other 

university faculty members and there appeared to be a variance in the 

university "moonlighting" or outside employment activities rule for 

dental faculty. The dental school's accreditation was based on 

entirely separate factors than those applied to the university and 

there was little integration between the dental school and the othe r 

colleges. These factors, the Board noted, appeared to support a 

separate unit limited to dental school faculty, however, because no 

labor organization sought to represent the dental school separately, 

the Board included them in the overall unit. 
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UNIVERSITY OF SAN FRA.NCISCO and ASSOCIATED LAW 
PROFESSORS, UNIVERSIT~ OF SAN FRANCISCO SCHOOL OF LAW, 
NOVEMBER 7, 1976. 207 NLRB 12 (1973). 

The Board affirmed the rulings of the Hearing Officer. 

The Petitioner sought to represent a unit com.posed of all 

regular members of the school of law who taught on a full-time basis 

and had received or who had become eligible to receive tenure. The 

Petitioner noted thq.t it would accept the part-time faculty if the 

Board determined that such faculty were included in the unit. 

The Employer maintained that the only appropria.te unit 

would include all full-time and part-time faculty of the entire 

university conlmunity and wished to include in this unit the assistant 

dean of the law school and the law school librarians. 

Relying upon its decision in Fordham, supra and Catholic 

Dniv., supra and noting that similar circuTIlstances existed at the 

University of San Francisco Law School, the Board concluded that a 

unit limited to the law faculty was an appropriate one for bargaining 

purposes. The Board excluded part-time law faculty fron1. the unit 

noting that they were generally practicing lawyers eTIlployed on a 

senlester basis only and lacked a community of interest with the 

full-tiTIle law school faculty. 

The as sistant dean and the assistant law librarians were 

included in the unit becaus~ the Board determined they were not 
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supervisors within the meaning of the Act and therefore, shared a 

substantial con"lmunity of interest with their colleagues. 

Part-tim.e Faculty Members 

The cas es briefed in this section deal with que stions of the 

inclusion or exclusion of part-time faculty members in faculty 

bargaining units. 

c. W. POST CENTER OF LONG ISLAND UNIVERSITY, 189 NLRB 904 
(1971)80 

The petitioning union was seeking to represent a unit of all 

professional employees at C. W. Post. 

The university contended that a separate unit for full-time 

faculty should be established and that a separate unit should be 

established for the employees in the other categories sought. 

The record indicated that C. W. Post employed 206 adjunct 

or part-time faculty including full profes sOrS, as sociate and assistant 

professors and lecturers. Adjunct faculty taught twelve semester 

hours or fewer per year, had the same educational background as 

thei14 full-time colleagues and engaged ;in the s arne teaching activities. 

To the extent that they were able to attend, adjunct faculty 

participated in policy and faculty Ineetings and did, on occasion, vote 

80The initial discus sion of this cas e appear s in chapter 3 
at 74. 
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at such rneetings even though the statutes did not give thern the 

right to do so. 

Adjunct faculty did not qualify for tenure or sabbatical leave 

nor did they receive any of the fringe benefits granted to full-time 

faculty mernbers. Further adjunct faculty rnembers were reappointed 

annually on a contingency basis, were paid twice each semester at a 

rate of pay computed on a semestel' hour basis and in a ratio of 

approxin1.ately one-half to one-third less than the full-time faculty. 

The Employer maintained that these facts demonstrated a 

significant enough difference between adjunct,. part-tirne faculty and 

the full-tirne fac\llty to warrant a separate unit. 

The Board found that it waS appropriate to include the 

adjunct faculty in the unit maintaining that the part-time faculty 

possessed the same qualifications and engaged in activities identical 

to those of the full-time facqliy. Noting that the part-time faculty 

took part in various faculty policy deliberations and did, on occasion, 

vote at such deliberations, the Board held that despite the university 

statutes which prohibited part-time faculty froll1. voting at such 

meetings, these regulations were not "suffiCiently significant'! to 

require the exclusion of the adjunct faculty from the unit. 

Further, the Board held that differences in benefits, the high 

ratio of part-time to full-time employees and the fact that rnost of 
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them \ve:re engaged in employment else'where did not necessitate 

exclusion. Accordingly, the Board ruled to include part-tinle faculty 

in the unit with the full-time faculty. 

LONG ISLAND UNIVERSITY (BROOKLYN CENTER) and UNITED 
FEDERATION OF COLLEGE TEACHERS, LOCAL 1460, 
APRIL 20, 1971. 189 NLRB 909 (1971). 

The Board affirmed the rulings of the Hearing Officer. 

The Petitioner sought a unit of full and part-tillle 

professional employees at the Brooklyn Center of Long Island 

Uni ver sity. 

The Employer maintained that the full-tiITle faculty should 

be represented separately and that additional separate units were 

appropriate for employees oth,er than full-time faculty. Deternlining 

that the qualifications and duties of the regular (full-tin1.e) and 

adjunct (part-time) faculty were the same as the faculty at the 

c. W. Post Center the Board held, as it had in its earlier decision, 

that the full-time and adjunct faculty were profes sional employees 

with COITlrnon interests who together constituted an appropriate unit 

for bargaining purposes. 

UNIVERSITY OF NEW HAVEN, INC. 1 EMPLOYER-PETITIONER and 
UNIVERSITY OF NEW HAVEN FACULTY FEDERATION; 
UNIVERSITY OF NE'V HAVEN BOARD OF FACULTY VlELFARE; 
AND UNIVERSITY OF NEW HAVEN FACULTY SENATE, MAY 21, 
1971.. 190 NLRB 478 (1971). 

The Board affirmed the rulings of the Hearing Officer. 
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The Employer contended that for purposes of bargaining an 

appropriate unit would consist of all full-time and part-time, or 

adjunct, faculty m.em.bers. 

The labor organizations involved in the case sought units of 

full-tiITle faculty members only and \vished to exclude the part-time 

faculty. The record revealed that part-time faculty members taught 

froITl three to twelve hours each seITlester, with most of thern 

teaching fewer than six hours. Full-time faculty taught twelve hours 

per seITlester. Part-time faculty did not receive or participate in 

the various fringe benefits available to full-tiITle faculty and they 

were not eligible for tenure. Further, they were not represented on 

the Board of Faculty Welfare, however, they did receive 

representation on the university's board of governors. 

The Board found that a unit of regular part-tiITle and 

full-tiITle faculty ITlember$ was the appropriate one because the 

qualifications and work functions of the two groups were identical, 

the only difference between the groups being the num.ber of teaching 

hours involved. However, because the labor organization sought to 

represent a unit of full-time faculty professionals only and because 

the Board excluded regular part-tirne employees frorn a unit of 

faculty professionals only when all the involved parties agree to such 
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an exclusion of faculty ~ the Board held that no representation 

question existed and dismissed the union's petition. 

FORDHAM UNIVERSITY, 193 NLRB 134 (1970).81 

The Employer maintfiined that no unit of faculty members 

was appropriate, however, if such a unit was deemed appropriate by 

the Board, the Ernplpyer sought to exclude part-time faculty, 

professional librarians and ancillary support personnel. 

Fordham employed about 245 part-time faculty rnembers of 

whom ten taught at the law school. Part-time faculty were not 

eligible for tenure, did not enjoy any fringe benefits and did not 

participate in faculty policy decision on department or school levels. 

The Board h~ld that the facts in Fordharn were essentially 

the sarne as those in Univ~ of New Haven, supra, and reiterated its 

holding in that case that regular part-time faculty rnust be included 

in the same unit as the full-time faculty, 'Iabsent agreement of the 

parties to exclude them. 11
82 Accordingly the Board determined the 

81 initial discussion of this case appears in chapter 3, 
page 75; also in the section entitled ltprofessional School" above at 
page 153. 

82 
Fordham, supra at 139. 

i 
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appropriate unit for bargaining purpose to include the full and 

part-time faculty excluding part-time and full-time law school 

faculty who constituted a separate unit. 

UNIVERSITY OF DETROIT and THE UNIVERSITY OF DETROIT -CHAPTER, AMERICAN ASSOCIATION OF UNIVERSITY 
PROFESSORS, OCTOBER 6, 1971. 193 NLRB 566 (1971). 

The Board affirmed the rulings of the Hearing Officer. 

The Petitioner sought to represent a unit of full-tiITle facuity 

men'1.bers at the Univel;'sity of Detroit and contended that a unit of 

full-time and part-tiITle faculty m.embers was inappropriate because 

only the full-tilue faculty members were involved in the form.ation 

and implementation of department, school and university policies. 

Additionally, the petitioning AAUP chapter asserted that the 

university treated the two employee groups differently. If the Board 

did find a cOITlbined unit of full and part-time faculty nleITlbers 

appropriate, however, the AAUP chapter maintained that the Board 

should establish a standard to determine voter eligibility for regular 

part-tin'1.e eITlployees. 

The Petitioner suggested that only those currently eITlployed 

part-time faculty members who taught ITlore than three credit hours 

per semester or who taught more than one day a v;.reek in the dental 

school and who had taught at le;;l.st one semester in each of the 
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iITunediately preceeding two academic years exclusive of the SUlum.er 

session be considered regular part-tim.e faculty members and 

allowed to vote as such. 

The University of Det~oit, the employer, maintained that a 

unit of full-tim.e and regular part-time faculty mem.bers was the 

appropriate one and contended that the Board's decision in Univ. of 

New supra, was the controlling one. 

The Board held that part-time faculty n1.embers at the 

University of Detroit were part-time professional elnployees sharing 

a substantial comm.unity of interest with full-time faculty m.embers 

and as such constitute¢{ an appropriate unit. The Board agreed "vith 

the Petitioner that they should develop a test for this case to insure 

that only those part-time faculty members having a lfsubstantial 

and continued interest in the wages, hours, and working conditions 

83 
of unit em.ployees be eligible to vote. It 

Dismissing the standard proposed by the petitioning AAUP 

chapter for determining the voting eligibility of part-tirne faculty, 

the Board relied upon the ratio it established in New Haven, supra. 

This was a 4-to-l full ... time to part-tirne-hours-taught ratio or the 

83 Univ. of Detroit, supra at 567. 
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tftwenty-five percent rule. 84 Accordingly, the Board found that 

part-time faculty tea~hing three hours or more per semester in all 

university schools except the school of law and dentistry were 

regular part-time ernploy~es eligible to vote in the election. In the 

school of law, where the full-time faculty teaches approximately 

four h~.ro-credit hour cou:rses per term, they would apply the same 

4-to-1 full-time-to-part-time-hours-taught ratio as in New Haven. 

MANHATTAN COLLEGE and AMERICAN ASSOCIATION OF 
UNIVERSITY PROFESSORS, JANUARY 25, 1972. 195 NLRB 65 
(1972). 

The Board overruled the Hearing Officer's decision to 

disallow another labor organization from intervening in this case. 

The Employer contende4 that the petitioning AAUP chapter 

was not a labor organization and further, that the bargaining unit 

requested by the organization was inappropriate because faculty were 

not employees within the meaning of the Act but rather supervisors 

and managerial employees. However, the college maintained that if 

the Board found a unit of faculty members appropriate, such unit 

should exclude those faculty on terIl1inal contract and part-time 

faculty members. Manhattan College took no formal position on the 

84 At University of Detroit as in New Haven, supra, full­
tinle faculty taught at least twelve hours per week. 
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inclusion or exclusion of R. O. T. C. in.structors and nonteaching 

athletic coaches. 

The Petitioner sought to represent a1l full-time faculty 

members and professional librarians excluding all administrative 

officers, part-time fac41ty, R. O. T. C. officers, athletic coaches 

¥/ho did not teach and all other employees. 

The intervening New York State Teachers Association 

sought a unit similar to that of the AAUP but wished to include part­

tiITle faculty, R. O. T. C. officers and nonteaching coaches. 

The Board rej~cted the Employer's contention that the 

petitioning AAUP chapter WqS not a labor organization and maintained 

that both the Petitioner and th~ int~rvening New York State Teachers 

As sociation were labor or~anizations. It was the Board's contention 

that the Employer's argllment regarding the supervisory status of 

faculty amounted to nothing less than a request for the Board to 

reconsider its decision in C. W. Post and FOJ;"dham Univ. Rejecting 

this, the Board held that faculty memb~rs were professional 

employees under the Act and therefore entitled to vote for or against 

collective bargaining represel1tation. 

The Board determined that a unit of full-time and regular 

part-time faculty includ~ng terminal contract faculty members was 

appropriate. The Board held that there was no evidence to suggest 
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that those faculty on terminal contract were hired as other than 

pernlanent elllployees subject to termination on the sallle grounds as 

any other elllployee in the unit. As long as they remained on the 

faculty, the Board noted that they shared a substantial comlllunity of 

interest with their colleagues and were, therefore, eligible to vote so 

long as they w'ere employed at the tiITle of the election. Part-tiITle 

faculty ITlembers who regularly taught at least one-quarter of the 

teaching load of their full-tiITle coaches were also included in the 

unit. The R. O. T. C. officers were excluded frOITl the unit. 

FLORIDA SOUTHERN COLLEGE, 196 NLRB 888 (1972)85 

The Employer, Florida Southern College, ITlaintained that 

part-tiITle and dual capacity individuals (employees who served partly 

in a teaching capaci~y and partly in an adm.inistrative capacity) should 

be included in any faculty unit found appropriate by the Board. The 

petitioning union, on the other hand, was seeking to represent all 

full-time, professional faculty members. 

The record showed that there were approximately ten 

part-time faculty ITlembers teaching half-tiITle or less at the college. 

Each taught under an annual contract covering teaching duties of 

either three or six credit hours a semester. They were accorded 

85 
See llMulti-campus Units!! above at 122 for the initial 

discus sian of this case. 



175 

faculty status and attended and spoke at faculty meetings. .Although 

they were never officially accorded voting privileges at these 

Ineetings, the record indicated that they did vote on issues in some 

instances. 

The Board conside:red the dual capacity en1.ployees 

individually and included those employees in this category who spent 

a portion of their time engaged in the teaching function. The Board 

held that the six dual capacity employees in question had a direct 

community of interest with the full-time faculty and spent a 

I f substantial portion of their tin1.e using [their] profes sional qualifi­

cations in work functions similar to the full-time faculty. 11
86 

Accordingly, the unit determined by the Board included all profes-

sional full-time and regular pa.rt-time faculty and those faculty who 

occupied dual capacity positions. 

COLLEGE OF PHARMACEUTICAL SCIENCES IN THE CITY OF NEW 
YORK and NATIONAL EDUCATION ASSOCIATION, NE\V YORK 
STATE TEACHERS ASSOCIATION-CPS-COLUMBIA CHAPTER, 
JUNE 26, 1972. 197 NLRB 959 (1972). 

The Board affirmed the rulings of the Hearing Officer. 

The Petitioner sought to represent a unit of full-tiITle and 

regular part-time faculty ipcluding librarians and teaching as sistants 

86Florida Southern, supra at 890. 
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but excluding evening extension programs faculty, clinical instructors, 

technicians, lab as sistants and various other employees. 

The EITlployer maintained that the proposed unit should 

include the extension faculty, lab assistants and clinical instructors 

but exclude teaching assistants. 

The record showed that there were appl"oxiITlately seventeen 

facul ty ITleITlbers on the teaching staff in the evening extension pro­

gram of the college. This evening program offered science courses 

for students engaged in the php.rmaceutical and cosmetic industry. 

Virtuall y all of the students in the extension division had bachelor's 

degrees and many of them held advanced degrees as well. The 

seventeen faculty members on the teaching staff of the extension 

program taught between two and four hours per semester; some held 

the title of adjunct professor~; all had the same educational back­

ground as the faculty members in the regular and undergraduate 

progralTIS. Additionally some fu.lI-time faculty taught in the evening 

extension program. The starti~g salary of faculty in the evening 

progralTI was $250 less than that paid to full-time faculty Inembers 

teaching their first course in the evening division, however, the 

inc remental inc reas e fo~ each additional year of teaching in the 

program for both extension and full-time faculty was $125 with the 

maximum yearly salary set at $1,000. 
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Like part-time faculty, the extension faculty members did 

not receive the fringe benefits of full-time faculty and had to pay for 

courses they took at Columbia (the college was affiliated ~vith 

Columbia University), but did not have to pay tuition for courses they 

took at the college. 

The Board held that extension faculty members were regular 

part-tinle profes sional employees whose chief function was teaching 

and whose qualifications for that function were identical to the other 

ITlembers of the unit. Accordingly, the extension faculty was found 

to share a substantial community of interest with the full-tim.e and 

regular part-time faculty of the college and therefore they were 

included in the unit. 

NEW YORK UNIVERSITY, 205 NLRB 4 (1973 )87 

The New Yorl<: University AAUP chapter sought a unit of all 

full-time faculty of NYU and half-time faculty in the school of 

dentistry, including professio-qal librarians but excluding all other 

employees. 

The Employer denied the Board I s authority under the Act to 

as sert jurisdiction but alter,natively' urged, that if the Board denied 

87 
The case appears first at 161 above in the section entitled 

II Profe s sianal Schools. 11 
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this initial contention, then an appropriate unit would exclude 

part-tim.e faculty and various other employees. 

The United Federation of College Teachers, intervening in 

this case, sought a unit which would include all regular part-time 

faculty. 

The Board noted that the is sue of part-time faculty had been 

"raised before and [had been) consistently resolved in favor of 

inclusion. However, after careful reflection, we have reached the 

conclusion that part-time faculty do not share a conununity of interest 

with full-time faculty and should not be included in the unit. 1,88 In 

reaching its decision to exclude part-time faculty from. the unit, the 

Board noted that the following four factors were crucial to the forma­

tion of its altered conviction that no mutuality of interest existed 

between the full and part~time fp.culty at New York University. 

1. Com.pensc;ttj.on - the record revealed that a substantial 

percentag~ of the part-time faculty received a m.odest 

sum which was es sentially an honorarium. Part-tim.e 

faculty re~eived their prin1.ary incom.e from sources 

other than the institution and fringe benefits were not 

available to part-time facuHy. 

aaNew York Univ., supra at 6. 
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2. Participation in university government - part-time 

faculty were excluded from membership on the 

university senate and the faculty council. Additionally, 

they did not participate in departmental decisions and 

were not cons1J.1ted with respect to curriculum, degree 

requirements and adrnis sion requirernents, etc. 

3. Eligibility for tenure ... part-tirne faculty were not 

eligible for tenure q.nd were hired on a semester basis 

with no obligation of renewal of appointment. 

4. Working conditions ... part-time faculty rnernbers had 

no responsibility beyond teaching and grading, unlike 

full-tirne faculty rrH~mbers who were expected to engage 

in research, writing, counseling of students and 

numerous department and university activities. 

Noting that collechve bargaining by college and university 

faculties \vas at an early stage of development and that unit determi­

nations must be appropriate foJ;' bargaining purposes, the Board 

maintained that the lack of sirnilarity or a substantial cornmunity of 

interest among full and pq.rt ... time fac'Q.lty prevented it from including 

these two groups in the same 'Q.nit. In its judgement, the Board felt 

that lithe grouping of the part-time and full-Erne faculty into a single 



180 

bargaining structure will impede effective collective bargaining. 11
89 

Accordingly, the Board excluded the part-time faculty from this unit 

and also overruled all preceeding cases lito the extent [the preceeding 

cases were] inconsistent with this decision. !t90 

Two dis senting opinions were offered in this case. 

F.A.IRLEIGH DICKINSON1 205 NLRB 673 (1973)91 

The petiti9ning Arn~rican Federation of Teachers (AFT) 

sought a unit of all regular ~ull and part-time faculty at the 

university's Teaneck, New Jersey campus only. 

The AAUP chapter sought a unit of all full-time faculty 

including department chairmen an~ the dental school faculty at all 

three caITlpuses. 

The £rnployer contend~d that a \lniversity wide unit was the 

appropriate one but took no position on the question of part-time 

faculty. 

The Board relied upon its deciEiion in New York Univ. 

supra, and excluded the part-time faculty from the unit. 

89Id• at 7. 

90Id. at 8 note 12. 

91 See 11Multi-campus Units!! at 123 above and "Professional 
Schools" at 162 for additional discussion of this case. 
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UNIVERSITY OF SAN FRANCISCO, 207 NLRB 12 (1973). 92 

The Petitioner sought a unit 9f all full-time m.embers of the 

law school faculty who had received or were eligible to receive 

tenure but noted that it w01.lrld accept part-time faculty if the Board 

found them. to be a part of the unit. The Em.ployer maintained that 

the only appropriate unit would include all full-time and part-time 

faculty. 

The record showed that the part-time law school professors 

were generally practicing la",.ryers employed on a semester basis 

only. Further they did not sign a contract with the law school, did 

not receive the fringe b~nefits enjoyed by the full-time law school 

faculty, were not eligible for promotion and tenure, did not 

participate in the law school governance processes and were com­

pensated on the basis of th~ number of credit hours taught per 

semester. 

The Board held that these circumstances demonstrated that 

no substantial community of interest existed between the full-time 

and part-time members of the department and accordingly excluded 

the part-time faculty from the unit. 

92See "Professional Schools l' at 164 above. 
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ANALY~IS 

Virtually every case involving a private college or 

uni versity to come before the Board involves a unit scope question, 

thus the importance of unit determinations on labor relations on the 

campus cannot be underestimated. Former Board Member, Ralph E. 

Kennedy J stated that in establishing the scope of university bargaining 

units the Board "focused uppn two primary areas: the interests of 

employees in their working conditions and the administrative 

structure of the ernployer. 11
93 

The complexity at determining appropriate employee units 

on the campus lies in the neCeS sity to define shared or substantial 

ITlutual interests between varying g):'oups of ernployees. The four 

basic educational institution unit questions that the Board has been 

asked to examine are: 

1. Whether mult:i,-caITlpus institutions should have units for 

bargaining that extend to all the branch campuses or 

whether the units should be limited to a specific branch. 

93Ralph E. Kennedy, liThe Educators Role in Educating the 
NLRB: Requirement of a Complete Record, IT Surnmer J. College 
Univ. L. 305 (1974). 
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2. Who should be included in a nonprofessional departnlent 

unit and which menlbers of the institution's community 

can be appropriately ternled nonprofes sional. 

3. Whether profes sional schools on canlpus constitute a 

separate cOnlmunity of interest and consequently 

require an exclusive unit. 

4. Whether part-tinle; facu~ty members should be included 

in the bargaining units with full-tim.e faculty. 

This section will analyze the cases which have been included 

in this chapter and will attempt to explain the basic criteria used by 

the Board in making its unit decisions. 

Unit determination for educational institutions is a new area 

for the Board and, as with its jurisdictional decisions, there have 

been reversals of major opinions ~ven after reliable precedent 

seemed established. 

Multi-campus Units 

Interestingly, the first case to come before the Board 

loequesting a decision on multi-campus units was Cornell Univ. , 

supra. In this case the "\lniversity believed that a unit of all of 

Cornell's nonacademic, nonsupervisory employees throughout the 

state of New York \vaS the appropriate unit. Two labor organizations, 

the ACE and the UFCT, operating at different Cornell canlpuses 
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were each seeking separate units - one unit for the 270 

nonprofessional, nonsupervisory employees of the university' s 

libraries on the main campus in Ithaca; one unit of the seventeen 

professionals and twenty nonprofessionals employed in the MaIL.~attan 

di strict office of the School of Industrial Relations. A third labor 

organization, the Civil Service Employees Association, agreed with 

Cornell that a state wide unit was the appropriate one. 

The Board noted that the library employees had organized 

themselves separately and recognized ~he fact that the ACE had 

represented library elTIployees at a number of meetings held with 

university administrators and had handled unit-wide and individual 

employee grievances. However, the record indicated that the ACE 

had taken these actions informally and that it had never been 

recognized by the university as the collective bargaining agent for 

the library elnployees working on the Ithaca cam.pus. 

In considering the request by the UFCT for a separate unit 

at the New York City office of the Industrial and Labor Relations 

School (ILR), the Board took note of the fact that the ILR office in 

question was located approximately 280 miles from Ithaca and that 

the ILR was accorded a great degree of autonomy in certain of its 

employment practices. Closer examination of this autonolTIY 

revealed that the New York City office in order to compete with the 
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higher wage market in Manhattan paid higher salaries. In order to 

hire and retain staff, the district office, of necessity also tailored 

such practices as holiday leave and length of the work week to those 

of other offices in the city. The record revealed, however that his 

situation was not peculiar to the New York City ILR office. It was 

Cornell's policy to grant relative independence to all of its admin­

istrative departments and the three other ILR district offices 

(located in Ithaca, Albany and Buffalo) also tailored some of their 

employment practices programs to meet specific area needs and 

conditions. 

In finding a state wide unit of nonsupervisory, 

nonprofessional employees the appropriate one, the Board maintained 

that the university's personnel practices were centralized and 

integrated ones and extended to all of the facilities scattered 

throughout the state. 

The personnel department established the employment 

practices and labor relations policies for the entire uni versity; it 

determined job titles and position classifications, administered the 

fringe benefits program; finc;tncial records were maintained and 

checks were is sued from the ~thaca ca:mpus.. A myriad of other 

employrnent matter s including guidelines for leave, tardines s, 
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overtime, and seniority were all promulgated by the personnel 

department on the Ithaca campus. 

The Board, in the Cornell decision, acknowledged the fact 

that it was lI entering into a hitherto uncharted area, 94 having never 

determined appropriate units in an educational context, and stated 

that it would rely upon the sarne guidelines for determining units 

that it used in an industrial sib,la,tion. These guidelines as enunci­

ated by the Board in C9rnell included the following factors: (1) prior 

bargaining history, (2) centralization of managernent particularly in 

regard to labor :relations, (3) e~tent of ernployee interchange, 

(4) degree of interd~pendence: or autonorny of plants, (5) differences 

or similarities in s~il1s and functions of employees and 

(6) geographical location of the facilities in relation to each other. 

Applying these guidelines to the facts in Cornell, the Board 

ruled that the unit of library employees requested by the ACE was 

inappropriate because the work and skills performed by the 

ernployees in the requested \lnit was similar to those of many others 

on the calupus. Additionally, the library ernployees shared the 

sarne working conditions and benefits as other Cornell employees. 

94 
Cornell, su:era at 336. 
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In its discu$sion of the request for a separate unit by the 

UFCT, the Board held that the nonprofes sional employees of the ILR 

school office in New York City perform the same duties as many 

other Cornell employees, had the same job classifications and were 

subject to the same unifor:rn and centralized ernployrnent practices 

that emanated from the Ithaca office. Although the considerable 

distance and relative autonomy of the ILR office measured up to some 

of the guidelines used by the Board to determine the appropriateness 

of a separate unit~ the Board felt that the centralized en~ployment 

practices of the university and the fact that the em.ployees at the ILR 

school shared enough common employment interests mitigated those 

factors supporting a sepa.rate unit. 

In Cornell, the Board was also influenced by the fact that the 

union was seeking "a broad inclusive unit coextensive w"ith the 

Employert s administrative and geographic boundaries. 1t95 Thus in 

its first multi-campus unit decision the Board clearly established 

the guidelines it would use in finding the presence, or lack thereof, 

of a shared com.munity of interest between ernployees working at 

educational facilities that were geographically distant from each 

other. Location, in this case, was the least important consideration. 

95 Id. at 336. 
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The fact that all Cornell's n,onprofessional employees were subject to 

identical, centralized employment procedures and practices that 

were integrated and unifol'lTIly adlTIil1istered proved to be the 

significant factor. 

In Tulane Univ. , supra, the Board found that the appropriate 

unit for bargaining included all nqnacademic wage elTIployees at all of 

the universityfs facilities. The petitioning unit had only requested a 

unit of the cafeteria and lTIaintenance employees on the main campus 

in New Orleans. The three facilities located away from. the main 

calTIpus were the Medical Center located five miles from the lTIain 

campus, the primate research center, forty miles from the lTIain 

campus and the research center" located fifteen Iniles frolTI the lTIain 

campus. 

The Board applied the same standards as it had applied in 

Cornell, and found that considerable evidence existed to indicate that 

the four facilities were integrated and centralized with regard to 

eITlploYlTIent practices and procedures. 

Because the various departments located off the lTIain campus 

were subject to centralized supervision frolTI the lTIain calTIpus, there 

was little, if any, autonorpy at ~ny of the off-campus facilities. No 

single facility or departlTIent was authorized to pay debts or enter 

into contracts; all job clas sifications and ranges and rates of pay 
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were determined by the nonacademic;:: Personnel Executive COffiITlittee; 

and the various fringe benefits and insurance plans were unifoTITl for 

all \vage eITlployees. 

In his dissent from. the majority opinion in this case, Board 

MeITlber Jenkins, would have excluded the employees at the primate 

research center and the research center because the record indicated 

a lack of interchange 01;" transfer of employees between these facilities 

and the othel" Tulane £acilitie s. Further, Jenkins ITlaintained that 

there was no showing that all four facilities recruited their respec­

tive wage eITlployees from a common labor market. Stating that the 

Board should IIwe:igh all the factors in each case arising in this area, 

and consistent with pr~or deci~ions, arrive at unit deter:rninations 

based on factors which would be cQnsistent with our [the Board's] 

duty to define the appropriateness of units, 11
96 

Jenkins felt that a unit 

comprised of the main campus and the medical center ·would have 

been the appropriate one. 

The Board had noted in Cornell, supra that the extent of 

employee interchange was one of its unit-dictating guidelines and the 

Cornell record revealed that there was substantial transfer and 

interchange among the employees in the various departments and at 

96Tulane, supra at 331. 
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the scattered facilities. However, both decisions clearly indicated 

the Board's determination to make the centralization of various 

employment and personnel practices one of the rnost important 

determinants in solving lTIulti-carnpus questions. 

The Tulane decision reinforced the Board's inclination to 

determine lfoverall units encompassing all employees who Inay 

statutorily be included in a single bargaining unit. ,,97 

In Fairleigh Dickenson, supra, the American Federation of 

Teachers (AFT) contended that an appropriate unit for bargaining was 

one composed of all faculty, full-time and part-time, at the 

university's Teaneck, New Jersey campus. Claiming that the 

mangement of the university was decentralized, that there was a 

IniniInal amount of day-to-day management of the Teaneck campus 

eITlanating from the central adITlinistration on the Rutherford caInpus, 

and that alIno st all faculty eInploYInent, proInotion and tenure 

decisions were ITlade by the appropriate faculty adIninistrators on 

each separate caInpus, the AFT luaintained that the Teaneck caInpUS 

faculty was a hOInogeneous identifiable group of faculty IneInbers with 

sufficient cOInmunity of interest to cOITlprise an appropriate bargain­

ing unit. Additionally, the AFT noted that there was practically no 

97 
Kennedy at 306. 
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interchange of faculty Qr students between the three campuses and 

that this circumstance reinforced their contention that each campus 

represented an administratively distinct unit. 

The university and the AA-UP, the second petitioner in the 

case, contended that the administration was quite centralized, having 

one governing body, the Board of Trustees, l'with various central 

authorities emanating therefrom carrying out the basic administrative 

policies of the university. ,,98 

The record showed that at Fairleigh Dickenson the Board of 

Trustees delegated authority to the university president, who, in 

turn, further delegated authority to each separate campus. Faculty 

hiring was initiated solely by each separate location according to its 

needs and funds for neW hires came from the individual college 

budgets. Department chairmen along with other members of a 

department conducted faculty employment interviews and submitted 

evaluations and recommendations for hires to the academic vice 

president of the specific college; however, the minimum starting 

salaries, teaching conditions, promotions, fringe benefits and tenure 

standards were centrally established and identical for all faculty at 

every location. There was no differentiation on these matters from 

98 F . 1 . h D" k 674 aIr elg IC enson, supra at . 
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calTIpus to calTIpus. Budgets for the individual colleges were subject 

to lTIodification by the central adlTIinistration in relation to the 

overall budget. 

Finally, the university senate which approved all educational 

policies before they were submitted to the Board of Trustees for final 

approval was composed of represel1:tatives chosen from all the 

caITlpuses. In fact, each campus was guaranteed a rniniluum repre­

sentation in this body. As to the question of interchange, the record 

indicated that there had been an average of four transfers or inter­

change of faculty frolTI one campus to another over the four-year 

period preceeding the date of the case. 

The Board reiterated the standards it set forth in Cornell, 

supra for determining whether a particular group of employees 

constituted an appropriate unit when the employer operated several 

facilities. Based upon evidence indicating that wages, hours, 

working conditions and various other personnel matters were 

centralized, the Board held that all of Fairleigh Dickenson's 

facilities were centralized and integrated and therefore the faculty 

of each of these various locations collectively shared a substantial 

community of interest. This finding was substantiated by the fact 

that the rules and regulations related to faculty promotions, the 

attainn~ent of tenure and the right$ and benefits enuring to a tenured 
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faculty lTIernber were applied on a university wide basis. The Board 

also noted that the university senate was the institution's highest 

academic body and intentionally included among its m.embers faculty 

representatives frolU all locations. 

Finding the same basic type of centralized elUployment 

procedures and per~pnnel practices in Fairleigh Dickenson as had 

existed in Cornell and Tulane, supra, the Board held that a 

university wide unit was the appropriate one. The significant 

difference in this case was the fact that the petition involved a 

faculty unit scattered over three locations where every location 

performed the same functions and had the same status as each of the 

others. Unlike the McCoy facility in Florida Southern, no one of the 

three campuses of Fairleigh Dic;kenson University 5 erved a 

drastically different student population or restricted ace es s to its 

prograrns to present or former government ernployees. 

In rernarks n1.ade in 1974, well after all of these cases had 

been decided, Board Metnber Kennedy offereq the following insight 

into some of the tests used by the :e>oard in determining rnulti-campus 

questions: 

11 ••• it is important to know the extent to which each campus 
is operated as a self contained unit. The presence or absence 
of daily supervision by university administrators, the frequency 
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of inter-campus employee transfers, the effect of geographical 
separation on pay scales and fringe benefits, the extent to which 
course offerings at the separate campus are supplementary or 
duplicative are all i'mportant considerations. 1199 

It is clear from a review of the significant multi-campus 

unit cases that the physical separation of campus facilities is not 

sufficient to merit a separate bargaining unit for each campus. As 

long as an employment affinity exists between persons performing 

the same jobs, it matters not that these jobs are being performed 

at geographically distant locations. Kennedy's comments on the 

matter lend authoritative credence to this conclusion. 

Administrative centrali4jation in the area of employment 

practices and personnel procedures, particularly vv'ith regard to 

wages, hours and working conditions, has been the most significant 

consideration in the Board's m.ulti-campus unit findings to date. 

University wide units encompassing locations at great or short 

distances to each other are preferable ones as long as a community 

of interest exists between the employees at the various scattered 

facilities of a single college or university. 

Further, if a geographically separate unit can demonstrate 

that it is autonomous enough to constitute an individual, distinct 

99Kennedy at 306. 
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entity, then the possibility of the Board's finding for separate unit 

representation is enhanced. Florida Southern, supra, is an example 

of this. 

The Board stated in its Cornell decision that 

" ... our practice is to find a single plant of a m.ultiplant 
employer presumptiv.ely appropriate where the facility is 
geographically separated from the others, where the operations 
of the single plant are not integrated with those of other plants, 
where there is a degree of local mc;tnagerial autonomy, and 
where no other union is seeking a larger unit. 11100 

Unless a petitioner can demonstrate that one or more of the 

geographically separate facili1;ies of a mult~-campus college or 

university meets these criteria, it is unlikely that the Board will find 

a separate unit for bargaining appropriate for that facility. 

Nonprofessional Department Units 

Once again the discussion of the Board's rulings on 

nonprofessional department units begins with the Cornell University 

decision. In this case the Board was asked to make a decision on the 

appropriate composition of a unit of staff employees as differentiated 

from faculty employees. With the exception of the seventeen profes-

sionals at the Nev.l York City Office of the ILR School and requested 

100 Cornell, supra at 336. 
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101 
by the UFCT for inclusion in a separate unit there, all of the 

possible units proposed to the Board \vere composed of non-

supervisory, nonprofessional staff employees. The Board was also 

asked to decide whether the work of certain professional library 

employees was distinct enough from the vJork performed by other 

university employees to warrant a separate unit. 

The Board was not Gonvinced that the work performed by 

library eITlployees was of such a semi-professional character that it 

could not be compared to the work p~rformed by other clericals, 

research aides and proofreaders on the Cornell campus. In short, 

the Board found that a sufficient community of interest existed 

between the library employees and all other nonacademic, non-

supervisory and nonprofessional em.ployees of the university. 

It is clear from this decision that the Board applied ITlany of 

the saIne criteria in determining the composition of nonprofessional 

units which it used in deciding the multi-campus unit questions. 

In Yale Univ., supra the Board dismissed the petition of a 

labor organization seeking to represent a unit restricted to the 

nonfaculty, clerical and technical employees in the Department of 

lOIThe Board excluded these professionals from the final unit 
ruling but did not discuss them separately in the text of the decision. 
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Epidemiology and Public Health (EPH). The Petitioner was unable to 

convincingly demonstrate that the employees of EPH were distinct .. 

autonomous or technically skilled and specialized enough to prevent 

thelTI from sharing a substantial comm.unity of interest with other 

Yale nonfaculty em.ployees. Finally, in this case the Board also 

noted that Yale's prior bargaining history had established a pattern 

of Iluniversity wide bargai:p.ing units encompassing employees holding 

'"1 "b· 1 ,,102 SID'll ar JO tlt es. 

The Board is reluctant to disturb existing bargaining 

patterns and relationships and places increased importance upon the 

consideration of these established patterns in cases where a prior 

collective bargaining history exists .. 103 An consequently denied the 

argument that EPH employees composed an appropriate unit for 

bargaining. 

In Cal. Inst. Tech., supra, the Board ruled that a unit of 

central utility plant employees separate from a unit of other physical 

plant employees would be appropriate if the central utility plant 

employees decided that they wished a separate unit. 

102 
Yale, supra at 862. 

l03Kennedy at 306. 
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The Board was convinc ed that the work perforIned by the 

central plant personnel at Cal Tech was functionally distinct from. 

that of other physical plant eInployees. Supervision of the central 

plant eInployees was separate from the supervisory lines for other 

employees in the physical plant. Virtually no interchange or transfer 

occurred between central plant personnel and other physical plant 

eluployees. Further, the locker and lunchroom. facilities of the 

central plant personnel w~re separate and their work shifts were 

different than other employees in the departm.ent. Finally, there was 

no prior bargaining history. 

Again, the Board was consistent in applying its standards of 

autonomy, distinct functions, lack of transfer or interchange and 

other related factor s in deciding that a separate unit would be 

justified in this case if the central plant employees desired one o On 

the other hand, the Board was flexible enough on this is sue to 

recognize that since the central plant personnel did work in the 

institution's physical plant department, a unit that encom.passed both 

groups was also acceptable to the Board. 

In Leland Stq.nford Junion Un~versity, supra ten separate 

labor organizations sought ten different bargaining units. 104 The 

l04The listing of these organizations can be found at page 
133 above, note 66. 
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requests for units ranged in scope from separate craft and 

departITlental units to units encornpas sing all nonprofes sional 

eITlployees. In the opening discussion of the decision the Board 

stated that its r function in cases invpl ving a Ulyriad of organizations 

and unit petitions was to deterITline which, if any, of the petitioned­

for units could be considered appropriq,te for collective bargaining 

purposes ~ which unit or units might be ITlost appropriate. The 

Board approached the function it had outlined for itself by first 

disITlissing those petitions that requested units which the Board felt 

were too limited in scope. 

The Teamsters' suggested unit of all physical plant 

employees and or, alternatively all maintenance employees, were 

both rejected by the Board beca~se each was too narrowly drawn and, 

in both instances, excl1J.ded groups of employees who performed the 

same or sim.i1ar jobs in other departments, shared common super­

vision (such as the custodia,ns and the food service employees) and 

had day-to-day contact with each other. In short, the Board would 

not permit a unit which did not recognize the common interests of 

campus employee groups and sought to truncate or otherwise break 

up the substantial community of interest which existed between these 

groups. 
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The Board deemed appropriate the unit requested by 

CSEA-SEA composed of service, maintenance and technical 

employees and various other nonrepresented employees on the main 

caITlpus and at the university I s Linear Accelerator Center two miles 

a\'vay. Acknowledging that perhaps the most appropriate unit might 

be one cOITlposed of all of the university's nonprofes sional, non­

supervisory employees, the Board noted that an overall unit of 

maintenance employees waS appropriate under certain 

circumstances, citing Cal. lnst. Tech., supra as an exarnple. 

Although the university classified its security officers and 

firemen together as protective services personnel, separate units 

were deemed appropriate by the Board. Reviewing the duties and 

responsibilities of the policemen, the Board was convinced that the 

duties of the Stanford University police force made the members of 

that force guards within the meaning of the Act. Since the Act 

prohibited a unit that grouped guards with other employees, the 

Board was precluded from finding anything but a separate unit. Thus 

the Board determined that the most appropriate unit petitioned for 

was the CSEA-SEA unit and that two separate units composed of 

firemen and policemen who performed distinct job functions which 

were not similar to or comparable to the duties of any other 

university employees were alsQ appropriate. 
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In Tulane Dniv. I supra the petitioner sought a unit of about 

400 maintenance and cafeteria eITlployees but suggested an alternative 

unit of all wage employees at all of Tulane's four facilities. 

The Board found that the lack of a prior bargaining history 

at Tulane and the conclusive evidence that the university's personnel 

policies and procedures were centralized and integrated throughout 

all four facilities, indicated that a cornm_unity of interest existed 

between all of Tulane's wage employees. The Board noted that there 

were about seventy-two classifications and subclassifications of wage 

employees and that these classifications appeared throughout the 

university's fifty,..one departments and subdivisions. As in Stanford 

Univ., supra the Board found that the community of interest shared 

by all of Tulane's wage employees dictated the necessity for one unit 

that encompassed all of them. 

When the Board decided in Claremont Univ. Center, supra 

that a unit composed exclusively of library employees was an 

appropriate one for bargaining purpos es, it appeared to be contra­

dicting its ruling in Cornell Univ., 183 NLRB 329 in which it 

dismissed a petition for a separate unit limited to nonprofessional 

library employees at one of Cornell's several locations. However, 

the record in ClareITlont Univ, Center indicated reasonably different 

circumstances 
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The terITl liThe ClareITlont Colleges" referred to five 

separate colleges located on contiguous caITlpuses in Claremont, 

California. The Clarem.ont University Center, also a part of 

Claremont Colleges, operated several central facilities for the use 

of all the colleges. These central facilities included, aITlong other 

things, the m.ain Honnold Library p.nd its ten branches located on the 

caITlpuses of the va;rious colleges, the Graduate School and the Office 

of the Provost, the personnel office, the business office and physical 

plant, security and student health. 

The chief administrator of the Honnold Library System was 

the Director of Libraries. The director was responsible for the 

overall operation of the library and for coordinating the operation 

of the library system with the various colleges. The library supplied 

its services to the colleges in the Clarem.ont organization under 

separate agreeITlents with each of thetn. A Library Council tnade up 

of representatives frotn the several colleges advised the director on 

m.atters of policy. Additionally, the director reported to the Provost, 

whose office was an organizationq.l part of the Claretnont University 

Center. 

The Honnold Library SysteITl staff was composed of 

approxiITlatel y eighty full-time profes sional and nonprofes sional 

employees, 130 part-tiITle employees, most of whoITl were students. 



203 

The directOl' \\-as assisted by an associate director and four assistant 

directors. Each of the assistant directors was responsible for one 

of the four or library services: technical, public services, 

sciences and humanities. 

The record revealed that the library rec ruited its o\vn staff; 

that the director had the authority to hire and discharge; that library 

errlployees worked shorter V\lork weeks on schedules that included 

evenings and \veekends; that recent general wage increases had been 

twice as high for library elTIployees; and that there was practically no 

transfer or interchange between library employees and other central 

services employees. Further, the Board found that lTIany of the non­

professional job classifications within the library were technical and 

specialized ones requiring college backgrQund skills. 

Using the Cornell deci sion as a standard against which the 

facts in Claremont were lTIeasured, the Board found that the Honnold 

en~ployees constituted a recognizably distinct group of employees 

with a cOITllTIunity of interest separate froITl other crnployees involved 

in providing central services at The Clarenlont Colleges. The work 

of the library elTIployees was deternlined to be specialized and 

different froITl the work of other central service ernployees such as 

custodians, security guards, and staff in the student couns eling 



204 

center. There was no perceptible transfer or interchange between 

the groups. Further, the library was separately supervised. 

In its opinion, the Board noted that, unlike Cornell, the 

petitioning union was seeking an election among employees all 

libraries which were part of The Claremont Colleges; further no 

other union was seeking to represent the library employees in a 

broader unit. Another crucial difference between the situation at 

Claremont and Cornell was the fact that the Honnold Library was a 

self contained administrative unit which supplied its services to 

several different colleges, each one separately incorporated. The 

Cornell library system was composed of geographically scattered 

facilities, each providing service to one educational institution. 

In Leland Stanford Junior, supra and Cal. Inst. Tech., 

supra unit determination cases oc;curring after Cornell, the Board 

had found less than an overall unit appropriate when it could be 

clearly shown that a hom.ogeneous group of employees w'ithin the 

institution had a community of employment interest which was not or 

could not be shared by other employees at the institution. In the 

instant case a majority of the Board convinced that the skills required 

for the duties performed by Honnold Library em.ployees \vere 

singularly different from the skills and duties of other Claremont 

em.ployees. Accordingly, both professionals and nonprofessionals 
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were included in the petition~d-for unit. The Board designated two 

separate voting groups and two elections in order to ascertain 

'whether the professional library employees wished to be included in 

the same unit with the nonprofessional. 105 

In a lengthy dissenting opinion t Member Kennedy expres sed 

the view that under the standard set out in Cornell for making unit 

determinations including tlprior bargaining history, centralization of 

management particularly in regard to labor relations, extent of 

employee interchange, degree of interdependence or autonomy of 

plants, differences or similarities in skills and functions of the 

employees, geographical location of the facilities in relations to each 

other, tl
106 the Board majority erred in finding a separate unit of 

library en1.ployees appropriate. Maintaining that lithe prime 

determinants of community of interest are work and skills, 11
107 

Kennedy believed that the job skills~ work and training of the Honnold 

10Str ••• the Board shall not (1) decide that any unit is 
appropriate for such purposes [<;oHective bargaining] if such unit 
includes both professional employees and employees who are not 
professional employees unless a majority of such professional 
employees vote for inclusion in such unit ... It Section 9(b)(1) of the 
National Labor Relations Act. 

l06Cornell, supra at 336. 

107 Claremont Colleges, supra at 816. 
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Library System and nonprofessional staff was not substantially 

different fron~ the work, skills and training of numerous other 

emplo)rees engaged in clerical jobs in the central services function of 

the Claremont Colleges. 

Further, Kennedy felt that the fact that the Honnold Library 

System was the most vital part of the cooperative nature of The 

Claremont College and illustrated the library system's unity with the 

colleges and not its separatenes s from them. Kennedy pointed to the 

fact that this decision severed both the profes sional and nonprofes­

sional staffs of the Honnold Library from their 1, 900 working 

colleagues throughout the Claremont University Center, 550 of which 

were professional faculty melubers. Noting that the Board had con­

sistently "refused to permit fragmentation of the professional and 

clerical staffs for bargaining purposes. 11
108 

Kennedy pointed out that 

if the professionals at Claremont did not select a union, the remaining 

unit of library nonprofessionals would be as narrow as the one 

petitioned for and rejected in Cornell. 

A second dis s enting opinion prepared by Member Jenkins 

pointed out that once the Board established a pattern of separate units 

for an individuq.l department on a campus, it could not reasonably 

I08Id• at 818. 



207 

refuse to find separate units appropriate for each department, thus 

opening the possibility, for example, of a bargaining unit for a 

phYlOics department and another separate -unit for a sociology 

department. Jenkins reiteratecl Kennedy's criticism that creating 

separate bargaining units artificially fragmented the employees on a 

caInpus and <lrbitrarily divided SaIne clerical staff from other clerical 

staff rnembers and some professional employees from other 

professional employees. 

The organization siInilarit~es between the Honnold Library 

System of The Claremont Colleges and the Cornell library system 

were Ininimal. The Board perceived of the Honnold Library System 

as a distinct, indeed almost separate, entity existing to serve several 

loosely connected colleges but not having an administrative or organi­

zational connection to any of them. However, the Board majority 

seenlS to have considered Honnold I S relationship to the Claremont 

University Center secondary. 

The record indicated that within the organization of the 

CLaremont University Center personnel policies and employment 

practices were centralized and standarclized; that provisions were 

made for a centrally run recruitment and employment effort within 

the central services area and that employee benefits were equally 

applicable to all central service eluployees. Other facts presented 
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in the record indicrated that Claremont University Center was taking 

additional steps to fully integrate and standardize its employee 

operations. 

One of the difficulties in understanding the basis for any of 

the Board's unit deterrninations is the fact that the bargaining unit 

deterrrlination guidelines are standardized but not prioritized. In 

other vlords the Board does not arbit;rarily place Iuore emphasis on 

one factor than another but seerns to look for the presence or 

absence of all factors and then focuses on those which seeITlS 

dominant in each case. 

In his dissenting opinion, Kennedy stated that similar work 

and shared skills were the prime determinants of shared interests. 

The majority obviously felt that lack of employee interchange, the 

autonomy of the Honnold Library, the lack of a prior bargaining 

history and the centralization of management in the director and the 

Library Council were more important than pos sibly similar work 

skills, experience and duties. The decision in Claremont University 

C enter did establish, however, the option of separate units for 

profas sianal and nanprofes sianal employees on college campuses and 

represented a departure from the Board 1 s nonprofes sianal department 

bargaining unit decisions up to that time. 
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In Geo:rgetown Univer,sity, supra the Board ruled that the 

employer's request for an overall unit of all nonacademic employees 

wa.s inappropriate and found a unit limited to service and 

maintenance employees to be the appropriate one. 

The record clearly showed that Georgetown1s personnel 

policies and employrnent pra.ctices were centralized and integrated. 

All recruitment, employm.ent, wage and salary and benefit program.s 

were conducted by the central personnel office. Additionally the 300 

or so job classifications that existed on the campus were university 

wide ones and there was a considerable degree of employee transfer 

and interchange.. In fact the university planned and sponsored 

trainingprogram.s and on-the-job skills development programs were 

designed to encourage and promote transfer and interchange. Based 

on these considerations, the university maintained that all its non­

academic employees shared a substantial comm.unity of interest and 

that an overall unit which included the clerical, technical and 

hospital employees but which excluded students, was the appropriate 

one. 

In its opinion, the Board took note of the fact that the service 

and maintenance employees were the u.ltirnate supervisory responsi ... 

bility of the vice president for planning and physical plant. The 

clericals and technicians, on the other hand. were ultimately 
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responsible to an administrator other than the vice president of 

planning and physical plant. Further, the Board noted that the 

cn1ployees engaged in the service and maintenance departments 

were ernployed in occupational service classifications that were 

essentially "blue collarl! ones. The Board felt that such a unit on the 

university campus was Itanalogous to the u$ual production and main­

tenance un.it in the industrial sphere, and is a classic appropriate 

unit. ,,109 

Clerical workers were excluded from the unit in accordance 

with the Board's policy of exc;luding clerical workers fro:m units of 

manual workers. Technicians, concluded the Board, should also be 

excluded because their work was substantially different from that of 

the service and maintenance employees and required close super­

vision by other technicians thus creating lines of supervision differing 

from the service and ITlaintenance workers. 

In this case the Board was required to make several 

determinations regarding the placement of specific positions in the 

unit. The~e positions included: glass blower, laboratory and autopsy 

assistants, library assistants, library aides and messenger clerks 

109Georgetown Univ., supra at 316. 



211 

a:q.d parking lot attendants. Considering each of these positions 

separately the Board first decided whether the tasks performed in 

these pO$itions was of a technical or clerical nature and then 

included or excluded positions on that basis. Thus library aides, 

who spent their work ti~e physically movin~ books about the library 

and mes senger clerks who carried messages between buildings (and 

also performed some light clerical work) were included in the unit 

because their work was judged to be es sentially blue collar labor. 

Lab and autopsy assistants were excluded because they performed 

more technical duties. Similarly the parking lot attendants were 

included in the unit while the glas s blower was excluded. 

In Georgetown, the Board was asked to find an overall unit 

appropriate but decided instead to allow a separate unit for the non­

acadeluic blue collar workers at the university. The Board had 

expressed its reluctance to fragment groups of eITlployees performing 

similar functions at various locations on multi-unit campuses as 

Cornell and Tulane demonstrate. The Georgetown decision, however, 

illustrated the Board's belief that less ... than-overall separate 

bargaining units on campus were appropriate particularly if sub­

groups of university employees shared communities of interest that 

clearly parallelled comparable bargaining units in industry. The 

decision in Cal. lnst. Tech., supra demonstrated the Board's 
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'-villingness to allo'w a sub-group of physical plant employees who 

performed a speciali~ed job requiring particular skills to determine 

\'vhether they wished to form a separate unit or be included with all 

other department employees. 

In a second Cornell University case, 202 NLRB 290, the 

Board again was asked to find a unit appropriate that included all the 

nonsupervisory, nonacademic employees at Cornell and all of its 

other New York state locations. The Boa:rd conceded that Cornell's 

operations were highly centralized particularly with regard to 

employment practices and personnel policies. Despite this fact, the 

Board rejected Corn~l1 f s request and ruled instead that an expanded 

version of the petitioning union's requested unit of dining facility 

employees on the Ithaca campus was appropriate. The Board was 

convinced that the "food service facilities, function to provide a 

cornman service that is not offered by any of the other university 

departments or services, and it$ employees cOITlprise a homogeneous 

and distinct group performing similar duties ..• ,,110 The record 

indicated a minimal degree of transfer and interchange between 

employees of the food services departments and other university 

deparhnents. Additionally the Board noted the considerable distance 

110 
Cornell, supra at 291. 
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and geographic diversity between the various Cornell facilities. 

Another m.ajor factor in the unit determination in the case was the 

fact that no labor organization was seeking a state wide unit. 

The modifications theBoard m.ade in the petitioner's 

request were the inclusion of all eighteen of Cornell t s dining facilities 

rather than only the ten dining room and cafeteria facilities the union 

had requested. The eight additional units included coffeehouses and 

snack bars, vending and delicatessen facilities, the infirmary and 

Statler Hall, the model hotel operated by Carnell's Hotel Manage-

ment School. The Board also included the five chefs em.ployed by 

the v.niversity at five Cornell owned fraternity houses. 

In this case the Board was again relying upon its established 

industrial models and drew an analogy between a university operating 

dining facilities for its students and a hotel or club operating a 

restaurant for its guests: 

1'In the latter situation we have held that the functions of a 
restaurant and the rest of a hotel f s operation are not necessarily 
so highly integrated that only an overall unit is appropriate ••. 
we find that the employees of all the Employer's dining facilities 
share a substantial community of interest separate from that of 
other uni ver sity employees ..•• 11111 

lllId. at 291. 
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Thus the Board was cpnsistent with its decision in 

Georgetown, supra, where it had found a reasonably narrow unit of 

nonacadeITlic employees appropriate. The Board's dual concern in 

this case was not only that an appropriate separate unit be 

determ:ined but also that the unit include all of those eTIlployees who 

rightfully belonged in the unit. The Employer had requested a unit 

that was too \vide in scope and had failed to convince the Board that 

all of the employees in that requested unit pas ses sed sufficient 

mutual interest. It was not enough that the emp10YITlent practices 

and personnel policies of all of Cornell's nonacadeITlic, non­

supervisory eITlployees were the same. The union, on the other 

hand, could not adequately justify its rationale for excluding various 

food service facilities employee$ and had requested a unit which was, 

in the ITlind of the Board, tpo narrow, 

In Tuskegee lnst •• supra, the Board disagreed with a 

Regional Director's finding that stationary engineers and stationary 

fireITlen (po,ver plant employees) as well as mailroom., bookstore and 

snack bar employees be excluded from a campus-wide unit of 

maintenance and service employees, 

The Board expressed the opinion that the record did not 

sufficiently demonstrate that the skills and functions of the stationary 

engineers and firemen were significantly more specialized or 
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CODlplex than those of other physical plant department employees in 

the unit such that automatic exclusion from the unit was dictated. 

Conceding that the power plant em.ployees were separately supervised 

and experienced little transfer, interchange or contact with other 

em.ployees in the physical plant department, the Board was convinced 

that all the physical plant employees were "engaged in functions 

related to the internal environmental conditions of campus buildings 

... [and were] subject to the same ultimate supervision as other 

errrployees in the [department], II 112 and as such shared a community 

of interest vlith the other ITlaintenance employees. The Board did 

state, however, that the stationary firemen and engineers and other 

power plant eITlployees would be allowed to vote subject to challenge. 

In comparing Tuskegee lnst. with Cal. lnst. Tech., supra, 

it is interesting to note that in the latter case the Board agreed with 

the petitioning union that the power plant employees at Cal Tech 

formed a !'typical funtionally di stinct and homogeneous powerhouse 

departmental unit, It 113 and should be permitted a separate unit for 

bargaining purposes if they so desired. The facts in the two cases do 

not differ significantly; the difference is the fact that in the Cal Tech 

112 Tuskegee lnst., supra at 773. 

113 Cal. lnst. Tech., supra at 582. 
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case, a union was specifically se~king a unit lim.ited to central power 

plant ernployees and was able to document a legitimate separate and 

distinct community of interest for these employees although it was 

al s 0 true that these employees were also a part of the large unit of 

service and maintenance employees at Cal Tech. 

In Tuskegee, the union requested a unit that included all 

service and maintenance employees and clearly the central power 

plant employees at Tuskegee Institute were a logical segrrlent of the 

larger unit composed of all maintenance and service employees. 

The Board also disagreed with the Regional Director's 

finding that the mailroom, bookstore and snack bar enlployees duties 

were in the nature of office clericals. Concluding that these 

employees were part of the same centralized administration and 

performed functions related to the overall operation of the institution 

the Board was not convinced that they possessed a sufficient separate 

community of interest .. 

Professional Schools 

Fordham Dniv., supra, was the first case in which the 

Board found as appropriate a unit of faculty members employed in 

one of the professional schools on a university campus. The facts 

in the case clearly illustrated the separatenes s of the law school 

and its faculty from the rest of the institution. Basic differences 
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between the personnel policies and employment practices at the law 

school and at the remainder of the university included substantial 

salary differences, shorter service requirements for tenure, the 

lack of departments within the law school and separate calendars. 

The Board also noted the regulation of specific law school policies 

and procedures by such outside agents as the American Bar 

Association, the New York Court of Appeals and the American 

As sociation of Law Schools. 

Although law school faculty members were certainly a part 

of the larger group of Fordham University faculty, the Board 

maintained that the law school faculty constituted an identifiable 

group of employees "whose separate community of interest [was 

not] irrevocably submerged in the broader community of interest 

which they share with other faculty members. 11114 Additionally, 

the Board was not convinced that the operations of the law school 

were so highly integrated with the operations of the renlainder of 

the university to justify including law school faculty in a unit with 

other members of the university faculty. 

The Board's finding in Fordham clearly established a 

pattern of separate units for professional school faculty members 

114Fordham Univ., supra at 137. 
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if they desired and subsequent decisions involving professional 

schools reiterated this standard. 

The next case to corne before the Board requesting a 

separate unit for ~aw school faculty was Catholic Univ., supra. The 

Board decided that the pertinent facts in Catholic \vere substantially 

the saIne as those in Fordham, supra, and ruled that a separate unit 

composed of all full-time and regular part-time law school faculty 

was appropriate. In Catholic the Board devoted much of its attention 

to the question of whether part-tiIne faculty 'would appropriately be 

included in the unit. This issue will be discussed at length in the 

following section. 

The most complete d~scussion of the Board's philosophy on 

the question of separate units for law school faculty is found in 

Syracuse Univ., supra. This case also includes lengthy dissent 

from the majority opinion which effectively rounds out the issue. In 

Syracuse, the AAUP sought a unit of all Syracuse faculty m.embers 

including the law school faculty. The Law Faculty Association (LFA) 

intervened in the case contending that the faculty at the Syracuse 

Law School constlt\lted an appropriate separate unit. The Board 

noted that here, as in Fordham University, the law school had to 

comply with relatively stringent accreditation and professional 

standards established by outside state and professional regulatory 
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agencies. Further, the Board stated that the record revealed that 

although the la\v school faculty did perform some non-la'w functions, 

"the vast ITlajority of their professional and administrative responsi­

bilities [were performed] within the confines of the law school, II and 

that their primary teaching functions were directed toward the 

specialized field of law. tlThere is no showing, !I the Board continued, 

'!that the law faculty prQgres ses into the administrative hierarchy of 

the university, nor is there any showing that the student body in the 

lllain has progressed from the university's undergraduate 

schools. ld 15 

In a lengthy discussion on the nature of faculty minority 

groups whose shared interest in and paramount allegiance to a partic­

ular discipline may transcend their mutual interest with other faculty 

members in general, the Board noted that it could not blindly rely 

upon its industrial rnodels for unit determination as though there was 

a one-to-one correlation in the academic world. The fact that 

special allegiances existed in academia such as law school faculty 

members \vhose primary allegiance was to the legal profession and 

other lawyers and whose secondary connection was to teaching 

faculty in other disciplines meant that the Board had to consider the 

1l5Syracuse Univ., supra at 643. 
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employee-employee relationship as well as the employee-employer 

r elati onshi p. 

The law school faculty was a group I1 re l a tively small in 

number, oriented more closely to their chosen field than to the 

academic or university world., with intellectual interests ITlore nearly 

aligned with those of thf;ir brethren in practice than with their 

academic colleagues of the faculty. II 116 The Board continued its 

opinion stating that: 

"We believe we must be especially watchful in guarding the 
rights of minority groups whose intellectual pursuits and interests 
differ in kind from the bulk of the faculty. Granting a voice 
merely in determining whether such a group shall be swallowed 
up by the collective body or shall have separate representation 
will not answer. 1111 7 

Recognizing that the law school faculty must be granted the 

right to demonstrate their wishes in the matter of representation for 

the purposes of bargaining, the Board ruled that a separate election 

be conducted among the law school faculty to determine if they desire 

to be included with the remainder of the faculty in a university wide 

unit for purposes of collective bargaining. Maintaining that the law 

school faculty were men-lbers of two profes sions - the legal profes sian 

and the teaching prafes sian - a majority of the Board believed that the 

lI6Id . at 643. 

117 Id. 
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Board was obliged to provide the opportunity for members of two 

professions to decide whether they wish to remain apart from or be 

cojoined with the members of their second profession. 

Two rnern1:;lers of the Board offered a vigorous dissent in 

this case. The dissenters took issue with both the extraordinary 

election procedure directed by the Board and the argument that the 

law school faculty constituted a distinct minority group lacking any 

overriding shared community of interest with other non-legal 

teachi.ng faculty at the university. Members Fanning and Fenella 

noted that if the comlnunity of interest among the law school faculty 

\vas so distinct, the proper solution would be to find separate units 

appropriate particularly in view of the fact that " our colleagues 

freely admit that there is an overall community of interests and that 

the factor they rely on to justify their unique treatment of the law 

faculty is not peculiar to that faculty ..• the real distinction is the 

identity of that profession. HII8 Questioning the wisdom, of singling 

out and bestowing a special status on the law faculty by allowing them 

to be excluded fronl a unit in the face of a request to include thenl 

(as the petitioning AAUP had done) and the lack of any other labor 

lI8I d. at 645. 



222 

organizatil:Jn seeking to represent them separately! the dissenting 

opinion noted that the Board had not permitted eleci-Jons Ilfor the 

purpose' of carving out a segment of an appropriate unit for purposes 

of nonrcpresentation. 11119 Since the Board had established a pro-

cedure for permitting minority groups of employees with identifiable 

separate interests \vho nevertheless shared a sufficient community 

of interest to be included in an overall unit, 120 the dissenting 

119Id . at 646. 

1201n view' of the foregoing, including our conclusion that 
either separate university and law school units or an overall unit 
would be appropriate and that the desire of the law faculty are 
critical on this issue, we shall not make a final unit determination at 
this time, but shall direct that elections be conducted in the following 
voting groups at the Employer's c~mpus. 

(a) All full-ti:me faculty members of the Law School 
employed at the Employer's Syracuse, New York, law 
school excluding all other full-time faculty rnelubers 
employed by the Employer and excluding all officers of 
administration, guards, vvatchmen and supervisors as 
deEned in the Act. 
(b) All full-time faculty tnen"lbers enlployed by the 
Ernployer and excluding the fac'q,lty melnbers in voting 
group (a) and all officers of administration, guards, watch­
Inen and department chairman and supervisors as defined 
in the Act. 
The en1ployees in voting group (a) \vill be asked to answer 

the following three questions on their ballots: 
(I) Do you desire to be included with the relTIainder of the 

faculty in a universitywide unit for purposes of collective bargaining? 
(2) In the event the tally of the ballots as to question (1) 

shows that a luajority of the elUployees in groups (a) desire to be 
represented in a universitywide unit do you wish to be Tepresented for 
purposes of collect~ve bargaining by the AAUP? 



223 

members were not convinced that the election procedure directed by 

the Board in this case was similar to permitting profes sionals to 

decide whether they wished to be included in a unit with nonprofes-

sionals particulary in view of the fact that all of the faculty involved 

here were professionals. Noting that educational institutions were 

not unique in their enlployment of minority groups with special 

interests, the dissenter posed the question: 

!lIf the law faculty is more professional than the faculties of 
the schools of engineering or economics, are corporation's 
lawyers then not more professional than its engineers or 
accountants? 11121 

(3) In the event the tally of the ballots as to question (1), 
shows that a majority of the employees in group (a) desire to remain 
in a separate unit do you wish to be represented for purposes of 
collective bargaining by the AAUP, the LFA, or neither? 

If a majority of the group (a) employees vote "yes tl to 
question (1), the tally of the ballots as to question (3) shall be dis­
regarded and the tally of the ballots as to question (2) shall be 
merged with the ballots of the rernainder of the university faculty, 
which in the circumstances, we find to be an appropriate unit, with 
all ballots to be accorded their face value whether for representation 
by the AAUP or for no representative. If a rnajority of the group (a) 
employees vote ltnol! to question (1), the tally of the ballots as to 
question (2) shall be disregarded and the ballots as to question (3) 
shall be tallied and the Regional Director shall is sue the appropriate 
certification. 

121 Id. at 646. 
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Since the law school faculty were employed as teachers not as 

lawyers, the dis sent noted that it was their terTIlS and conditions of 

en'1.ployment as teachers, not as lawyers, which would concern the 

parties in any collective bargaining negotiations. 

ClaiTIling that (lit is evident that Congres s intended the fact 

of professional status and not the identity of the professionll122 to be 

the controlling factor in determining separate profes sional units, the 

dissent concluded that it was not adverse to a separate ur:jt for the 

law school faculty but was opposed to the adoption of a special voting 

procedure which would permit separate nonrepresentation. 

In New York Univ., supra, the Board concluded that a 

separate unit for the law school faculty would be appropriate but that 

an overall unit of all the faculty would also be appropriate. Deciding 

that the situation was similar to that in Syracuse the Board directed 

the same separate election here as in that case. 

Part-time Faculty Members 

The 1971 C. w. Post Center of Long Island Univ., supra 

case was the first one in which the Board was requested to determine 

an appropriate bargaining unit for a university teaching staff. The 

university n'1.aintained that a unit composed of the full-tilne faculty 

122Id . 
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was the appropriate one; the petitioning union was seeking a unit of 

all profes sional employees, directly or indirectly involved in 

student instruction. The record revealed a number of differences 

between the full and part-time teaching faculty, notably the number 

of hours each group was expected to teach, a separate salary scale 

and the unavailability of tenure and fringe benefits to part-time 

faculty. 

The Board I s decision to include part-time faculty in the unit 

hinged on its finding that part-time faculty shared the same profes­

sional qualifications as their full-time colleagues. Further, both 

groups were engaged in the identical primary function of teaching. 

Discounting the university's argument that the Board should 

apply other principles in making unit deterITlinations than those used 

in its industrial sector cases, the Board commented that "we are not 

persuaded that such prinicples will prove to be less reliable guides to 

stable collective bargaining in this field [the educational one] than 

they have proven to be in other s [the various industrial fields]. 11
123 

The Board concluded that neither the outside employment of the part­

ti lne faculty, nor the fact that they out numbered the full-time faculty 

or that they did not receive benefits dictated their exclusion from the 

123 C. W. Post Center, supra at 905. 



226 

unit and found that as regular part-time profes sional employees they 

could appropriately be included in a unit with the full-tilne faculty. 

On the same day, the Board reiterated this decision in a case 

involving the Brooklyn Center of Lons Island Univ. In Long Island 

Univ., supra the Board again included part-time faculty in the unit. 

In Univ. of New Haven, the Board dismissed the unions I 

14equest for a unit which would exclude part-time faculty rnembers. 

Full-time faculty members at the university taught twelve hours per 

semester, received fringe benefits, were eligible for tenure and 

were paid substantially more than the part-time faculty. Part-time 

faculty members taught from three to twelve hours a semester, with 

most teaching less than six hours; they did not receive fringe benefits 

and \\Tere not eligible for tenure. 

The Board stated that "we have previously held in C. W. Post 

Center of Long Island Vniv. that the well-settled principles concern­

ing the unit placement of part-time employees with full-time 

employees ,apply to a profes sianal unit of faculty members [emphasis 

added]. It 124 Further, the Board held that it could find no significa.nt 

differences between the facts in C. W. Post and the facts in this case; 

the refore a unit of full.time and part-tin1.e faculty was the appropriate 

124Univ . af New Haven, supra at 478. 



227 

one unless all parties involved agreed to exclude part-time faculty 

rnen1.bers. Since no labor organization sought to represent such a 

unit the Board dismissed the petition. 

In Fordham Univ., supra, the Board again upheld its 

previous decisions regarding pa:r;t-time faculty Illernbers. 

Referencing Univ. of New Haven, the Board stated that "regular 

part-time faculty members must be included in the same unit absent 

agreement of the parties to exclude them_ 11
125 

The next major case to COITle before the Board involving a 

question of the placement of part-time faculty within a unit was 

Univ. of Detroit, supra. 

The university employed about 230 part-time faculty 

members in several of its schools including the Day and the Evening 

College of Arts and Sciences, the School of Architecture, the College 

of Engineering, the School of Law and the School of Dentistry. The 

length of time part-time faculty spent teaching per semester varied 

from school to school within the university depending upon the 

particular needs and circumstances of the specific school involved. 

The Petitioner requested that if the Board decided to include 

part-time faculty in the bargaining unit, it should also deterluine 

l25Fordham Dniv. at 139. 
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which part-tilne faculty members were eligible to vote by 

establishing a standard to deterrrdne eligibility. 

The Board agreed "that the circumstances herein require 

that the Board develop a test for this cas e to insure that only those 

part-tllTIe faculty merrlbers having a substantial and continuing 

interest in wages, hours, and working conditions of unit elTIployees 

be eligible to vote. l! 126 It proceeded to articulate the 4-to-l full­

tiITle to part-tin"le hours taught ratio it had vaguely mentioned in New 

Iiaven Univ., supra; thus since all full-time faculty taught twelve 

hours per week per semester, a regular part-tin"le faculty n"len"lber 

included in this unit was one who taught three hours or m.ore per 

,veek, per sem.ester in all the university schools except the School of 

La'w and the School of Dentistry. In the law school, full-tin"le faculty 

taught eight hours, thus a regular part-tin"le faculty ulen"lber was one 

vvho taught two hours or n"lore. Because the dental school was 

organized on a days-worked-per-year basis, and full··time faculty 

taught 128 days per school year, all part-tin"le faculty who taught 

thirty-two days or n"lore per school year were eligible to vote for 

repres entation. 

126 Univ• of Detroit, supra at 567. 
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This was the first case in which the Board clearly defined 

a standard for determining voter eligibility among employees 

working only a part of their time at an institution. This standard 

was designed to insure the inclusion of regular part-time fa.culty'who 

shared a substantial and continued interest in employment matters 

w'ith other members of the unit. 

In Manhattan College, supra, Florida Southern College, 

supra, and College of Pharm.aceutical Sciences in the City of New 

York, supra, the Board consistently found regular part-tjrne faculty 

to be ITlembers of the unit and relied upon the standard established 

in Dniv. of Detroit to determine which part-time faculty constituted 

a regular part-time faculty tnember. 

In July 1973, two years after the C. W. Post ruling on 

part-time faculty and the several later cases continuing this prece­

dent, the Board completely reversed itself and decided that part­

time faculty should not be included in a bargaining unit with 

full-tirne faculty. 

In New York Univ., supra, the Board noted that it had 

consistently included pal't-time faculty in faculty bargaining units 

but that upon careful reflection, it had reached the conclusion that 

this practice was incorrect. Quoting Justice Frankfurter! s 

observation that tI~Nisdom too often never COITles, and so one ought 
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not to reject it merely because it comes late, 11127 the Board stated 

that the argun~ents and contentions of the parties in this and other 

pending cases had convinced them that the function, nature and 

character of part-time faculty members was substantially different 

froIn that of the full-time faculty. 

In. New York Univ. the Board maintained that the 

differences between the full-time and the part-tilUe faculty at NYU 

V,rith respect to (1) cOJ;TIpensation, (2) participation, (3) eligibility for 

tenure and (4) working (;onditions, demonstrated that no substantive 

mutuality of interest existed between the full-tiITle and part-time 

faculty members. 

Recognizing that Ilmutuality of interest in wages t hours and 

working conditions" 128 was the m.ajor determinant in whether a 

specific group of employees constituted an appropriate unit, the 

Board ruled that to include part-time faculty in a single unit with 

the full-tiITle faculty wou~d impede effective collective bargaining, 

noting that llwe should not endanger the potential contribution which 

collective bargaining may provide in coping with the serious 

problen1.s confronting our colleges and universities by improper 

127New York Univ., supra at 6. 

128Id• t 7 a • 
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unit determ.inations. ,,129 Accordingly, New Haven and sim.ilar cases 

\vere overruled to the extent consistent with this decision .. 

Tvv'o ITlembers of the Board dis sented in this decision. 

Chai rITIan Miller, in his dis senting opinion, pointed out that regular 

part-time faculty vvere eHlployees under the Act and were therefore 

entitled to be represented by a labor organization if they wished. By 

splintering the part-ti:me faculty from the full-time faculty, the Board 

was opening the door to the proliferation of separate units on college 

and university ca:mpuses. "The universities, having no bottomless 

\vell of funds with which to provide everything that all groups ask, 

Vy'ill be forced to seek accoITlmodations as between these two groups, 

each of which will be competing for the same university dollars. ,.130 

Miller believed that this decision both disenfranchised the part-time 

faculty nl.embers and disallowed a unit that offered the optimum in 

bargaining stability. 

In the second dissent in the case, Member Fanning noted that 

the essential duty of the full-time and part-time faculty was teaching. 

Additionally the variance in compensation, working conditions and 

eligibility for tenure between the two groups was sufficently and 

129Id . 

130Id • at 10. 
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proportionately related to the work and pay of the full-time faculty to 

support the inclusion of both in one unit. 

In the matter of university governance, the record indicated 

that v;.rhile the part-time faculty had no formal voice in university 

government, neither did all of th~ full-time faculty members; in fact 

the faculty had a minority role in the university senate where it was 

outnun~bered by student and administration representation. 

As to the rnatter of tenure eligibility, Fanning pointed out 

that tenure was Ilno more than a measure of continuity of interest ... 

it does not insure that the employee hirnself will not sever the 

emploYluent relationship. ,,131 Further, there was no guarantee that 

tenure eligibility would be accorded to full-tirne faculty nl.errtbers. 

Part-tilne employees in industry Vlrere not excluded from 

appropriate units and the Board had previously held that it would 

apply the sarne rules in making unit detern1.inations in university 

cases as it did in industry cases. Fanning further noted that a 

continuing process of unit fragmentation by the Board i. e., from 

university, to law school, to professional school, coupled with the 

segregation of units into full-time and part-time faculty ones would 

131 Id • at 12. 
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prevent stable, effective collective bargaining from. occurring on the 

university campus. 

In Fairleigh Dickenson the Board devoted a single paragraph 

to its ruling on the inclusion of part-time faculty in the unit citing the 

Ne\v York Univ. decision and noting that "for reasons set forth in our 

decisionll132 in that case, part-time faculty were excluded from the 

unit. In Univ. of San Francisco;r supra the petitioner w'ished to 

exclude the part-time faculty members in the law school. Again 

citing )Jew York Univ. the Board concurred that the part-time faculty 

did not share a sufficient comlllunity of interest to warrant inclusion 

in the unit. 

SUMMARY 

The major bargaining unit scope is sues involving private 

colleges and universities to come before the Board have been 

1. whether multi..,ca:mpus institutions should have units for 

bargaining that extend to all branch call1puses. The 

conclusions of the Board indicate that separate units for 

rnulti-calnpuses are only considered when it is clear that 

these units pursue separate and distinct directions in 

132F . 1 . h . k 6 
all" elg DIC enson, supra at 75. 
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rnatters of adm.inistration, personnel practices and 

policies, instruction and other areas. However, if the 

operations of a branch campus are integrated with those 

of the main campus, then the Board has consistently 

held that there is no basis for a separate unit. 

2. who should be included in a nonprofessional department 

unit and which members of an acadelTIic institution are 

appropriately term.ed nonacademic and further which 

are clerical, technical, or service elTIployees. In 

determining nonprofessional department units, the 

Board has been reluctant to splinter up college and 

university faculties and staffs thereby causing a pro­

liferation of units that sirnply mirror the institution1 s 

organizational chart. Thus the Board has not permitted 

separate units for library clericals or for clerical and 

technical employees in certain departlTIents when it was 

not convinced that the basic duties performed by these 

employees differed significantly from. the \vork per­

formed by clerical or technical employees in all other 

departments on campus. However, if there is evidence 

that the work performed by a specific group of non­

professionals differs greatly in type and kind from other 
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employees, including em.ployees in the sam.e department, 

the Board has allowed separate units. The standard is 

whether it can be demonstrated clearly that the work 

performed by the employees of the requested unit is 

distinct and separate and includes such considerations 

as different lines of supervision, lack of transfer or 

interchange of employees, differing work shifts and lack 

of prior bargaining history. It is the Board I s intent to 

prevent needless fragmentation of nonacadernic 

employees on a campus however the Board has also been 

unwilling to place all campus clerical, technical and 

service or blue collar workers in the same unit for 

purposes of bargaining because separate communities of 

interest exist for these differing groups$ 

3. whether professional schools on a campus constitute a 

separate community of interest and if so, do they 

require a bargaining unit separate from other units. The 

Board has consistently found separate units for profes­

sional school faculty if that faculty indicated a desire to 

be represented in a separate bargaining unit because it 

has been convinced that a separate and distinct 
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community of interest exists among the professional 

schools faculty members. 

4. whether part-ti me faculty members should be included 

in bargaining units with full-time faculty. Despite 

several early cases where part-time faculty members 

were included in units with full-tiTIle faculty, the Board 

has rever sed itself and adopted a pattern of excluding 

part-time faculty from u:nits of full-time faculty 

members because of the significant differences in 

compensation, working conditions and eligibility for 

tenure. 
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BARGAINING UNIT DETERMINATIONS 

Bargaining unit decisions invariably involve issues of 

supervisory status. A major function of the Board is determining 

who is or 'Nha is not a supervisor within the meaning of the Act and 

insuring that bargaining unit configurations will rnaintain the 

integrity of the unit. 

In the academic environment, the distinction between 

supervisory and nonsupervisory personnel is often a blurred one. 

This is true particularly among college and university faculty and 

administrators where the concept of a community of scholars exists 

in place of more traditional hierarchial lines of authority. 

Successful bargaining units are those that include as wide a 

range of en1.ployees sharing similar work-related interests as 

possible. A unit which excludes personnel \vho are logically a part 

of the unit will anI y exacerbate bargaining problems, particularly if 

the basis for exclusion is a finding that the excluded personnel 

perform supervisory functions. 

This chapter will analyze the following four supervisory 

is sues that have corrIe before the Board: (l) status of faculty 

collectively, (2) administrators, (3) department chairITlen and 

237 
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(4) luiscellaneous supervisory personnel. The Board has addressed 

each of these issues separately. 

Status of Faculty Collectively 

This section will review the five nlajor cases to COITIe 

before the Board involving question~ on the status of faculty 

collectively. 

C. Vv. POST CENTER OF LONG ISLAND UNIVERSITY, 189 NLRB 
904 (1971)133 

The Petitioner requested a unit of all professional 

ernployees at the C. W. Post Center 'who were engaged directly or 

indirectly in student instruction. 

The Employer contended that the Board should not assert 

its jurisdiction over the professional personnel eITIployed by the 

university. 

The Board held that the usual employer-employee 

relationship existed between the university and its faculty and 

therefore, the faculty were employees within the meaning of the Act 

and entitled to its benefits. 

The statutes of the university granted the full-tin1.e faculty 

"the power and responsibility to formulate and recolllmend student 

1 33 'I"h . . d' d' h 4 t 165' h . IS case IS ISCUS se In c apter a In t e sectIon 
nPart-tirne Faculty Members. II 
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adm.ission, curriculum, and graduation requirement policy, and 

rules for students, grading and honor assignments. 11
134 However, 

the Board noted that on these and other matters, the recoITlmenda-

tions of the faculty were the result of collective discussion and 

consensus, and required a review by university officials and the 

final approval of the board of trustees. 

The Board held that the full-time faculty ITlem.bers of the 

lD1iversity qualified as professional employees under Section 2(12) of 

the Act and as such were entitled to all the benefits of collective 

b .. 135 argalnlng. 

134C. W. Post, supra at 905. 

135The term. "professional employee" ITleans (a) any 
employee engaged in work (i) predominantly intellectual and varied in 
character as opposed to routine mental, manual, mechanical, or 
physical work; (ii) involving the consistent exercise of discretion and 
judgement in its perforITlance; (iii) of such a character that the output 
produced or the result accomplished cannot be standardized in rela­
tion to a given period of time; (iv) requiri.ng knowledge of an advanced 
type in a field of science or learning customarily acquired by a 
prolonged course of specialized intellectual instruction and study in 
an institution of higher learning or a hospital, as distinguished from 
a general academic education or from. an apprenticeship or fron1. 
training in the performance of routine mental, manual, or physical 
processes; or (b) any employee, \vho (i) had cOITlpleted the courses 
of specialized intellectual instruction and study and described in 
clause (iv) in paragraph (a), and (ii) is performing related work 
under the supervision of a professional person to qualify him.self to 
become a professional employee as defined in paragraph (a). " 
Section 2{ 12) of the NLRA as amended. 
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FORDHAJ\tI UNIVERSITY, 193 NLRB 134 (1971)136 

The petitioning AAUP chapter sought a unit of all full-time 

and regular part-time teaching faculty including department 

chairmen, librarians and other support personnel. 

Fordham, the Employer~ rnaintained that all department 

and division chairmen, and assistant chairmen and all faculty 

members serving on policymaking comITlittees were supervisors. 

The Employer maintained further that all of its faculty merrb ers, 

with the exception of the instructors, were supervisors. 

The record indicated that faculty representatives sat on all 

board of trustee committees except the executive co:mm.ittee and 

partiCipated in the faculty senate and a graduate council as well. 

The FordhaITl full-time faculty had a significant voice in determining 

degree and admissions standards and curriculum and in decisions on 

faculty appointments, tenure and promotion. SOITle faculty rnelTIbers 

responsible for the administration of research grants were able to 

hire and fire personnel working under such grants without the 

approval of the university. 

The Board held that the faculty exercised its role in policy 

determination only as a group and that in keeping with its findings in 

136This case is discussed in chapter 4 at 153 and 169. 
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C. W. Post, this group determination was not sufficient to ITlake the 

facul ty supervi sors . Accordingly, the Board held that faculty 

l1"leITlbers were professionals within the meaning of Section 2( 12) an as 

such were entitled to the protection of the Act .. 

MANHATTAN COLLEGE, 195 NLRB 65 (1972)137 

The Employer contended that its faculty members \vere not 

employees within the meaning of the Act but supervisors and 

managerial employees. 

The Petitioner sought to represent all full-time faculty 

members and professional libra:rians. 

The Board held that lithe contentions of the Employer 

amount to nothing less than a request to the Board to reconsider its 

decisions in C. W. Post, supra and Fordham Univ., supra, ,,138 and 

ruled that a unit of faculty member s was an appropriate one. 

ADELPHI UNIVERSITY and AMERICAN ASSOCIATION OF 
UNIVERSITY PROFESSORS, FEBRUARY 29, 1972. 195 NLR.B 639 
(1972). 

The petitioning AAUP chapter sought a unit of all full-time 

and regular part-time faculty including profes sional librarians and 

137This case is discussed in chapter 4 at 172 in the section 
entitled "Part-time Faculty Members. II 

138Manhattan College, supra at 66. 
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research associates and faculty members serving on the university's 

personnel and grievance committees. 

The Intervenor, the American Federation of Teachers, 

Local 1460, sought an identical unit. 

The Ernployer agreed that the requested unit vvas 

appropriate but sought to include grc;tduate teaching and research 

assistants. There also was disagreernent between the parties on the 

supervisory status of certain program directors and coordinators 

and department chairmen. Further, the Employer rnaintained that 

faculty rnernbers on the universityTs personnel. and grievance 

COlnrrlittees collectively possessed and exercised supervisory 

authority. 

The university was governed by a board of trustees who 

appointed the president. The vice president for acaden1.ic affairs was 

di rectly responsible to the president and the board for the university's 

teaching and administrative personnel; each of the schools within the 

university was headed by a dean and associate or assistant deans 

directly responsible to the vice president. 

The administration of the university's profes sional 

personnel relations program was shaped and guided by the faculty 

constitution and the personnel plan. One of the stated purposes of the 

personnel plan was lIto as sure that in accordance with the provisions 
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of this Plan, the faculty shall have primary responsibility for all 

1 d ., '"t b ,,139 personne_ eC1Slons concernlng 1 s Il1em ers. 

The Board dealt with each of the disputed categories 

individually finding that graduate assistants, department chairmen, 

sequence chairmen and field work program. directors should be 

excluded from the unit. Faculty members of the personnel and 

grievance cOIl1mittees, however, were included in the unit as were 

certain other directors and coordinators of rniscellaneous programs 

at the university. 

The Board noted that it had llnot previously considered 

whether, in a university setting, professional employees are 

rendered supervisors if they have authority to hire and fire, as well 

as direct, students as part-tirne employees. 11
140 However, relying 

upon decisions made in an industrial setting, the Board found that 

profes sionals who devoted fifty percent or more of their time to 

nonsupervisory duties during the twelve months preceeding the 

election could properly be included in a profes sional unit. 

In its discussion of the supervisory faculty personnel and 

grievance cornmittee ITlembers, the Board noted that authority 

139 Adelphi Dniv., suprC!. at 640. 

140Id. at 645 
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exercis ed by the faculty as a grQup was not sufficient to exclude 

indi vidual ITlembers of such a group from a faculty bargaining unit. 

Citing its decision in C. W. Post, supra, the Board ITlaintained that 

in this case, as in Post, ultimate authority rested with the Board of 

Trustees not with the peer group. Therefore, the Board included 

the faculty members of the personnel and grievance committees in 

the unit stating that it was "not disposed to disenfranchise faculty 

rnembers merely because they have som.e m.easure of quasi-collegial 

authority either as an entire faculty or as representatives elected by 

the faculty. 11141 

NEW YORK UNIVERSITY, 205 NLRB 4 (1973)142 

The Petitioner s ought a unit of all full-time faculty, the 

half-ti-me faculty in the school of dentistry and all profes sional 

librarians. 

The Em.ployer contended that its faculty tnembers were 

outside the jurisdiction of the Act because they were not etnployees 

within the meaning of the Act but rather, l'either collectively or 

individually, ... [they were] independent agents or supervisors. ,,143 

141 Id. at 648. 

14?Th' d 6 ..... IS case is iscussed in chapter 4 at 1 1 and 177. 

143N Y 1 U . ew or, nlV., supra at 4. 
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Further, the Employer rnCl-intained that it$ faculty members, through 

their representation in the university senate and on the faculty 

council, possessed a true collegial system of governance and 

eXf.~rcised actual supervisory authority that was not limited to merely 

providing advice to the board of trustees. 

In its argument that the faculty were independent contractors 

and not statutory employees, the En'1ployer stated that lIthe central 

is sue in determing independent status is whether the recipient of 

services has the right to control the manner and means of perfor-

mance as well as the results" 144 and contended that such was the 

case with its faculty members who, among other things, determined 

their own course content. 

The Board was not convinced by these argurnents. Stating 

that the EITIployer's contention that the faculty were supervisors 

instead of eITIp10yees "amounted to nothing less than a request to the 

Board to reconsider its decision in C. W. Post .•. and Fordham 

University •.• , 11
145 the Board found that it was unable to discern any 

major differences between the role of the faculty at New York 

University and the various roles of the faculties at C. W. Post Center 

144Id• t 5 a • 

145Id • at 4. 
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or Fordharn University. Further, the Board rejected the Employer's 

claim that the faculty made management-type decisions. 

The Board concluded that the faculty were employees and as 

such were therefore entitled to the protection and benefits of the Act. 

This conc.lusion was based, in part, upon the fact that the faculty 

\\rorked on the Employer's prernises, used the Employer1 s equipment, 

received a fixed annua~ salary, sabbatical leave and, in some cases, 

tenure, and were not subject to the '1entrepreneurial risks and profits 

normally associated with independent contractors. l!146 A.ccordingly, 

the Board ruled that a university wide unit of New York University 

faculty was appropriate. 

Admini$trative Officials 

In the academic environment issues of who possesses 

supervisory status are less clear because faculty and administrators 

often share identical profe s sional qualifi cations, backg rounds and 

experience. On some campuses, deans and department chairmen are 

chosen by their faculty colleagues and are more appropriately viewed 

as first among equals rather than holders of supervisory authority and 

representatives of managelnent. This section will consider several of 

the most inlportant cases that have been considered by the Board 

146Id . t 6 a • 
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involving decisions of whether adnlinistrative officials should be 

included in faculty bargaining units. 

LONG ISLAND UNIVERSITY, 189 NLRB 909 (197l}147 

The Board excluded academic deans and division chairm.en 

from. a unit of full-tim.e and part-time faculty mem.bers. The 

Petitioner had requested that these employees be excluded; the 

Em.ployer contended that these employees were not supervisors and 

therefore should be included in the unit. 

The university was organized into various schools or 

colleges, each \vith an academic dean who acted as chief 

administrator. The schools or colleges were further divided into 

divisions and within each division were several related departments. 

The record indicated that each dean was a chief adm.inistrative 

of£i~er, responsible for coordinating department and division budget 

requests and reconciling these requests with the individual school or 

college budget. The deans were empowered to reject the budget 

requests or recommendations of the division and depa~tment 

chairm.en. All deans carried reduced teaching loads. 

Division chairmen exercised the authority to make effective 

recommendations regarding the hiring of new faculty mem.bers and 

147 T hi sea s e is di s c us sed inc ha pt c r 4 at 167. 
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changes in the status of other faculty tnembers and enlployees. The 

Board interpreted this to indicate that deans and division chairmen 

were supervisors within the meaning of the Act, 148 and as such they 

were excluded from the unit. 

ADELPHI UNIVERSITY, 195 NLRB 639 (1972)149 

The Employer and the two petitioning labor organizations 

had agreed to exclude the director of admissions from the unit of 

full-time and regular part-time faculty mem.bers being sought. 

The record indicated that the director of adrnissions did not 

have the authority effectively to recommend the hiring of faculty 

member s or adjust grievances. The director of admis sions did have, 

however, the authority to assign and reassign work to t,.J"e twenty 

faculty members involved in the admis sions program as well as the 

authority to recruit, select and effectively recolnmend the hiring of 

a full-time secretary. Asked to consider the question. of "whether a 

l48"The term r supervisor' means any individual having 
authority in the intere st of the employer, to hire, transfer, suspend, 
layoff, recall, promote, discharge, assign, reward or discipline 
other employees, or responsibly to direct then!, or to adjust their 
grievances, or effectively to recommend such action, if in connec­
tion with the foregoing the exercise of such authority is not of a 
merely routine or clerical nature, but requires the use of indepen­
dent judgement. II Section 2{ 11) of the NLRA as amended. 

149The initial discussion of the case appears at 242 above. 
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professional eITlployee is rendered a supervisor within the n'1eaning of 

the Act solely because he has the authority to hire and fire, as w'ell 

as to direct, a secretary, ,,150 the Board responded in the negative .. 

In its deci sian to include the director of adITlis sions in the bargaining 

unit, the Board noted that "the mere fact that profes sional employees 

ha ve secretaries does not alone neces sarily constitute them 

supervisors. lIlSl 

THE C.ATHOLIC UNIVERSITY OF AMERICA, 201 NLRB 929 
(1973)152 

The Petitioner, seeking a unit of all full-time faculty of the 

law school, \vished to exclude the associate dean and the assistant 

dean from the unit. The petitioning labor organization m.aintained 

that the se two deans should be excluded fron'1 the unit because they 

were (1) supervisors and (2) lacked a community of interest with 

their faculty colleagues. 

The record indicated that the assistant dean possessed full 

faculty status, attended faculty nleetings and sat on faculty corn-

rnittees with full voting privileges. In addition, the assistant dean 

also taught a two-hour course each semester plus a SUITllner session 

151-rd 
J.. • 

152This case is discussed in chapter 4 at 157. 
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course. The assistant dean's primary responsibilities 'Nere in the 

area of recruitm.ent and admissions. He did not substitute far the 

associate dean in the latter's absence nor did he make decisions 

which required the exercise of independent judgement. 

The associate dean's primary responsibility was overseeing 

the implementation of the law schaoP s academic programs, however t 

the associate dean taught two and one ... half hours per week each 

semester. As with the assistant dean, the associate dean enjoyed 

full faculty status and participated as a voting mem.ber at faculty 

rneetings and faculty committees. The associate dean received no 

additional conlpensation on account of his dean status and 

recomITlendations which he made regarding hiring, firing and 

proDl0tion received no greater consideration than those of any other 

faculty rnembers. Finally, very little authority \vas delegated to the 

associate dea.!l in the dean's absence. 

The Board detern'lined that neither the assistant nor the 

associate dean were supervisors within the ITleaning of the Act and 

accordingly included in them in the unit. 
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SYRi\CUSE UNIVERSITY, 204 NLRB 641 {1973)153 

The EITlployer contended that the associate dean of the law 

school should be excluded from a unit of faculty members because 

he exercised supervisory and n1.anageInent functions. 

The petitioning Law Faculty Association ~rished to have the 

as sociate dean included in the faculty unit on the grounds that "his 

administrati ve functions are on behalf of the faculty, and that he is 

neither a supervisor nor rneITlber of rnanagernent. 11 154 

The record showed that the associate dean established 

curriculurn and scheduling for the SUInrner ses sions, rnet with 

university officials as a representative of the dean's offjce, sub-

siituted for the dean during the latter's absence and received and 

had acces s to policy and administrative information which was 

confidential. Additionally, the associate dean consulted with the 

dean !Ion matters relating to personal and confidential infor:mation 

regarding faculty members, particularly in matters that would not 

normally be submitted to faculty committees but would pertain to or 

affect the status of faculty men1.bers. ,,155 Based upon these 

153T1 . . d' d' 1 t 4 t 158 11S case IS lscusse 1ll clap er a . 

154Syracus€ Univ., supra at 644. 
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curcurnstances, the Board held that the associate dean was a 

supervisor and excluded him from the unit. 

UNIVERSITY OF SAN FRANCISCO, 207 NLRB 12 (1973)156 

The Petitioner sought to exclude the assistant dean f-ron') a 

unit of all regular law school faculty members at the University of 

San Francisco. The Employer wished to include the as sistant dean 

in the unit. 

The record indicated that the as sistant dean f s primary 

responsibility was in the area of admissions and minority programs. 

The assistant dean was a member of the faculty with full-faculty 

status and voting privileges on faculty committees and also taught 

four hours per week per semester. The assistant dean did not 

substitute for the dean in the absence of the latter. 

Based on the foregoing facts~ the Board ruled that the 

assistant dean was not a supervisor and included hirn in the 

bargaining unit. 

156This case is discussed in chapter 4, "Professional 
Schools 'l at 164 and 181 under l!Part-time Faculty Mernbers. IT 
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Deparbnent Chairtnen 

C. W. POST CENTER, 189 NLRB 904 (1971)157 

The Petitioner \vished to exclude division and departmental 

chairmen fron1. a unit of professional employees engaged in student 

instruction on the basis that they were supervisors.. The Ernployer 

maintained that division and department chairmen were not 

supervisors and therefore, should be included in the unit. 

The record indicated that division and departraent chairmen 

at the C. vV. Post Center were generally selected by the dean. 

Occasionally, department faculty mernbers elected a department 

chairrrlan. Chairmen had some hiring responsibilities; they con-

ducted interviews and discussed ternlS of employrnent \,vith applicants 

for faculty positions. They also made recommendations to the dean 

regarding changes in the status of departn1.ent members. 

Additionally, departn1.ent chairmen hired and supervised all support 

personnel. 

The Board found the department chairmen to be supervisors 

\-vi thin the rneani ng of Section 2 (11) of the Act 15 8 becaus e they 

157This case is discussed in chapter 3 at 74, chapter 4 
at 165 and above at 239. 

158 
See page 249 above, note 148 for the text of this section. 
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exercis ed the authority to "make effective recomITlendations as to 

the hiring and change of status of faculty members and other 

eITlployees. ,1159 

LONG ISLAND UNIVERSITY(BROOKLYN CENTER), 189 NLRB 909 
(1971)160 

All parties in this prQceeding agreed to include departm.ent 

chai rITle n in the unit .. 

The record indicated that departn1.ent chairnlen were elected 

by the faculty, however, they exercised the same authority as the 

departn1.ent chairITlen in c. W. Post supra, having the authority to 

hire and discharge support personnel and to ITlake effective reCOITl-

ITlendations regarding the status of faculty m.embers. The Board 

ruled that the chairnl.en were supervisors under the m.eaning of the 

Act and accordingly excluded theITl fronl. the unit. 

FORDHAl\.1 UNIVERSITY, 193 NLRB 134 (1971)161 

The Employer contended that all department chairmen \vere 

supervi sors and theTefor~ should be excluded froUl any faculty 

159 C . W. Post, supra at 906. 

160Th , . d' d' h t 4 t 167 d b J. 18 case 1S Isensse In c ap er a' an a ave 
at 248. 

161 This case is discussed in chapter 4 at 153 and 169; and 
above at 241. 
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bargaining unit. The petitioning AAUP chapter and the intervening 

La'.v School Bargaining Committee both maintained that chairITlen 

should be included in the unit. 

The record indicated that department chairmen were 

appointed for three-year terms by their respective deans, however, 

faculty members were consulted and faculty consensus recommenda­

tions for department chairmen were generally accepted. 

With the advice and consent of the departrnent nlernbers, 

chairlnen made recomm.endations to the dean regarding the hiring 

of new faculty m.ernbers. Likewise, the budget was prepared by the 

chairlnen. Course offerings, class meeting tim.es and the decision 

to split large cla.s s sections were rrlade by the department chairrrlan 

with the advice and consent of the other departITlent faculty menibers. 

Promotion and tenure decisions were made by committees and, in 

both situations, the vie\:vs of the department chairn1.en on these 

matters V\'ere not conclusive. 

DepartITlent chairmen exercised no control over the day-to­

day work of faculty members and had no authority to discharge a 

faculty Inenlber. Chai Tmen did select s ecretarjal support personnel, 

however, once a secretary's probationary enlploym.ent period ended, 

the terms of the contract between the university and the organization 

representing clerical employees becarne effective. Finally, the 
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various university catalogues listed department chajrrnen among 

members of the faculty rather than among rnernbers of the 

adrninistration. 

The Board included deparhnent chairmen in the unit, finding 

that they v.rere not supervisors. 

UNIVERSITY OF DETROIT, 193 NLRB 566 (1971)162 

The petitioning AAUP sought to exclude deparbYlent 

chairmen 1ron1. the unit, contending that they \vere supervisors within 

the meaning of the Act. The university contended that department 

chairn1.en should be included in the ullit because they lacked "any 

indicia of statutory supervisory authority. 11
163 

The record indicated that department chairmen were 

appointed to maximum four-year terms by the dean. A department 

chairman appointee did receive a reduced teaching load, however, 

such an appoinhnent did not ordinarily mean an increas e in 

COITlpensation. Chairmen retained th eir facu.lty status and 

represented their departlnents in the university senate. 

162Th , 'd' d' h 4 70 IS case IS Iscusse in c apter at 1 • 

163 Univ• of Detroit, supra at 568. 
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The chairman was required to request the authority to 

err'.Lploy faculty members in the department. Department 

chairnlen, departInent faculty member sand dean each separately 

reviewed prospective candidates. The chairman discussed ren~un­

eration \~.rith prospective faculty ITlernbers, hO'wever, the actual salary 

\vas determined by th~ vice president. Tenure and pron10tion recom­

mendations were made separately by the chairman and individual 

departITlent rnenlbers. The chairman was responsible "for the 

acadelnic excellence of his department and the professional cOlnpe­

tence of the faculty"164 and he consulted with the fac ulty and made 

informal reports to the dean if a department menlber was performing 

unsatisfactorily. In some departments the chairmen assigned 

courses, however, no chairmen directed the classroom work of other 

faculty mem.hers. Course scheduling was also a chairll1an's 

re spans ibili ty the actual work \vas by other personneL 

Finally, deparbnent chairmen directed and evaluated the work of 

department clericals, however, the university determined their hours. 

Based on these facts the Board ruled to include department 

chairnlen in unit because the chairll1en did n.ot effectively 

164Id . at 568. 
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recornlnend the hiring, termination, tenure or prolllotion of faculty 

members and, further, because the university considered department 

chairmen as faculty members not as administrators. 

ADELPHI UNIVERSITY, 195 NLRB 639 (1972)165 

The petitioning AAUP chapter and the intervening AFT 

sought to include department cha.irmen in the unit:; the university 

maintained that department chairmen possessed supervisory status 

and therefore should be excluded from the unit. 

Departnlent chairmen at Adelphi were appointed by the 

president after consultation with the department and related 

departments. ChairITlen recruited, screened and recornmended 

applicants for appointment and reappointment to new faculty positions. 

Most of these functions were performed in consultation with the other 

faculty ITleITlbers in the department. In the hiring and compensation 

of part-tiITle faculty members, the chairmen had the authority to act 

on his own subject only to the approval of the dean and the vice 

president for academic affairs. 

Department chairmen prepared the departnlent's annual 

budget, made cours e assignn'lents within the departnlent and made 

initial deterrninatiolls of whether part-time faculty in the departITlent 

165 . ThlS case is discussed at 242 above and at 249. 
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'would be reappointed. Finally, the chairman recoIT.lmended merit 

raises for lTIeITlbers of the departn1.ent. 

The Board excluded department chairmen froIn the 

bargaining unit finding that they had supervisory authority. 

FLORIDA SOUTHERN COLLEGE, 196 NLRB 888 (1972)166 

The Petitioner sought to include depa;rtmental executive 

officers (deparbnent chairmen) in a unit of all professional full-time 

facuJty ITlembers ernployed by Florida Southern. The college also 

maintained that fifteen of the eighteen departmental executive officers 

did not exercise supervisory authority and should be included in the 

unit. 

The record showed that depa::rtmental executive officers were 

appointed annually by the college president and their primary function 

was to serve as the department coordinator and as the liasion person 

between the dean's office and the department.. The position carried no 

reduced teaching load or additional compensation; departmental 

officers did not prepare budgets, assign or schedule courses or 

approve expenditures made by other faculty m.embers in the 

department. The recomm.endations of departnlent executive officers 

166 This case is discussed in chapter 4 at 122 under 
"1,1ulti-calTIpus Units" and at 174. 
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regarding prospective department faculty members received no more 

consideration than the views of any other department n1.em.ber and 

executive officers did not discuss contract terms \vith the other 

faculty in their departments. 

Citing its decision in Fordham Univ., supra, the Board 

ruled that the departmental executive officers were not supervisors 

and therefore included them in the unit. 

ROSARY HILL COLLEGE and NEW YORK STATE TEACl-:IERS 
ASSOCIATION, APRIL 17, 1973. 202 NLRB 1137 (1973) 

The petitioning labor organization sought a unit of all 

full-time faculty employees including fourteen concentration chairmen 

(department chairmen) and seventy-three full-time faculty members. 

Although the labor organization did not request the inclusion in the 

unit of the thirty part-time faculty members, the Regional Director 

included al1 regular part-time faculty who taught at least three 

semester hours per week. 

The Employer, appealing the decision of the Regional 

Director, maintained that "its department chairmen [vvere] an integral 

part of the college adnlinistration and that they [were] the only line of 

supervisJ on between administrative officials and the faculty. n167 

Further, the Employer urged that because of the contrasts between 

167 Rosary Hi11 College, su:era at 1137. 
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the educational environment and the industrial environm.ent, the 

Board should establish criteria for detern1.ining the supervisory 

status, or lack thereof, of department chairmen that took into 

account the varied organizational structures that existed on college 

and university campuses. 

The organizational structure at Rosary Hill was as follows: 

the Board of Trustees appointed the president who consulted with an 

administrative council composed of the vice president and academic 

dean, the treasurer, the director of development, the dean of 

student affairs and other members appointed by the president. 

Additionally, a faculty senate, cOlnposed of approxim.ately eleven 

members elected by their division or the full faculty advised and 

consulted with the president on behalf of their faculty constituents. 

vice president and academic dean exercised general supervision 

over the faculty and such teaching matters as curricula, courses 

offered, grading practices, etc.. Recommendations regarding the 

replacement and addition of faculty made by department chairmen 

required the approval of the vice president and academic dean .. 

Appointments, evaluations, prolnotions and dismissals of faculty and 

some adnlinistrative personnel were made by the vice president and 

ac ademic dean. 
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Concentration chairmen (department chairmen) were 

appointed by the president for a three-year term upon the recornmen­

dation of the academic dean and all departInent faculty members with 

at least t\VO years of teaching experience in the departm_ent. 

i\.ppoinbnents were not made on the basis of acadernic ranking 

although three years of teaching in the concentration was one criteria 

generally used to establish eligibility for appointment. Concentration 

chairmen received a reduced teaching load and, at one time, also 

received additional stipends. 

Faculty appointments were made by the president of the 

c in consultation with the academic dean and the concentration 

chairrnan. The concentration chairman's role in hiring consisted of 

determining in consultation with department members, whether a need 

for additional faculty existed and then screening for qualifications and 

compiling a li st of potential applicants. Candidates were interviewed 

by students and faculty in the conc entration field and a hiring corn­

mittee which had veto power over the hiring decision of a 

cone entration chairman. 

Termination decisions were made by a faculty comrnittee and 

the adlninistrative council. Tenure and prornotion decisions were 

initjated by individual faculty mernbers who submitted their requests 

for either promotion or tenure to the concentration chairrnan. Such 
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requests \vere forvvarded V'lith the chairrrlan' s recomrrlendation to the 

faculty prom.otion and tenure committee who in turn forwarded 

appropriate documentation and recommendations to the tenure 

cornrn-ittee """here the final decision was made. 

Department chairmen evaluated the performance of faculty 

nlembers within their concentration on an annual basis. Additionally, 

chairITlen were required to attend the dean's advisory committee 

n'leetings and presided over monthly meetings of a faculty policy 

committee within the concentration. 

The Board held that faculty personnel decisions were made 

on a collegial basis, involving fellow faculty m.ernbers or specifically 

appointed committees. Recom.mendations made by concentration 

chairmen were considered along with those received from. other 

faculty ITlernbers and students. Based on this, the Board ruled that 

chairmen were not supervisors and included them in the unit. 

SYRACUSE UNIVERSITY, 204 NLRB 641 (1973)168 

The petitioning AAUP chapter sought a unit of all full-time 

faculty mem.bers including department chairm.en. The university 

contended that department chairmen were supervisors within the 

meaning of the Act and as such should be excluded from. the unit. 

168This case is discussed in chapter 4 at 158 and above 
under "Administrative Officials " at 252. 
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The record indicated that depart:m.ent chair:m.en were 

appointed by the dean of the college for an indeterminate term. 

Department chairmen made final salary recommendations to the dean 

after discussing salaries on an individual basis with the faculty 

member involved. Employrnent decisions were occasionally n"1ade by 

department chairnlen without prior discussion with members of the 

department. Group faculty interviews were conducted, but if a 

chairrnan1s recommendation was contrary to the recomm.endation of 

the committee, the recommendation of the chairrrlan \vas sustained. 

Letters of appointment were sent out over the name and title of the 

chairman and ternlinations of nontenured faculty were generally 

handled by the chairman after consultation with college officials who 

dra.fted and signed the termination letter. Department chairmen 

received substantial compensation and appeared to be in a permanent 

status; some did no teaching at all. A line of progression from the 

position of department chairlTIan into a college or university executive 

position was evident. FiLally, chairmen controlled support personnel, 

authorized leave and travel and allocated budget funds. 

Based on these facts, the Board ruled that department 

chairlTIen exercised tithe authority to make effective recommendations 
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169 as to the hiring and change of status of faculty members 'l and 

controlled the day-to-day operation of the department. Citing 

C. W. Pos t, supra, the Board found that depart:::nent chairITlen at 

Syracuse exercised supervisory authority ~nd accordingly excluded 

them from the unit. 

NEW YORK UNIVERSITY, 205 :NLRB 4 (1973)170 

The university maintained that any faculty bargaining unit 

deterlllined by the Board should exclude department chairrnen. The 

petitioning AAUP chapter sought to include chairnlen in its requested 

unit of all full-tinle faculty and half-time dental school faculty. 

The record indicated that chairmen acted "prirnarily as 

instruments of the faculty,,17 1 in appointment, salary, prom.otion and 

tenure decisions and that chairrrlen were in theory and in practice 

considered coequal with their faculty colleagues in the departrnents, 

acting as spokesmen for the faculty on decisions arrived at through a 

collegial process. 

169 
Syracus e, supra at 642. 

170This case is discus sed in chapter 4 at !I 

Schools, II at "Part-time Facultyl! and above at 245. 
s siona1 
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In this case, departITlent chairmen did have the authority to 

hire, reappoint, terminate, promote or determ.ine the salary of part­

tiITle faculty employed in their departm.ents. Further, the record 

showed that their supervisory responsibilities did not demand even 

fifty percent of their tim.e. The Board 'Nas not persuaded that the 

chairlTIen were supervisors within the lueaning of the Act and 

included thelTI in the unit. 

FAIRLEIGH DICKENSON, 205 NLRB 673 (1973)172 

Both petitioning labor organizations requested units ,,-vhich 

"vouid include department chairluen. The university lTIaintained that 

departITlent chairlTIen were supervisors and should be excluded from. 

the unit. 

Department chairmen were appointed by the university for a 

specific terrn, however, many chairmen throughout the university had 

been nominated by the department mem.bers and some departments 

provided for a rotating chairmanship. Department chairmen had 

substantial responsibility in the hiring of new faculty and the re­

appointn1.ent of faculty who had not attained tenure. The chairm.an's 

recommendation for appointment was the one forwarded to the dean 

for final approval. 

172This case is discussed in chapter 4 at 123, 162 and 180. 
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Citing C. \V. Post, supra, the Board ruled that chairmen 

were supervisors within the meaning of the Act because they made 

effective recommendations regarding the hiring and change of status 

of faculty lTIembers. Accordingly, the Board excluded the departnlent 

chairrnen from the unit. 

LORETTO HEIGHTS COLLEGE and LORETTO HEIGHTS COLLEGE 
FACULTY EDUCATION ASSOCIATION, SEPTEMBER 7, 1973. 
205 NLRB 1134 (1973). 

Loretto Heights College, a private nonprofit institution 

located in Denver, Coloraqo instituted a change in its organizational 

st14ucture just prior to its Board-ordered representation election. 

Since the reorganization had created the new position of program. 

director, the petitioning labor organization sought clarification of the 

faculty unit previously certified to determine whether these progra:m 

directors would be included or excluded from the unit. The college 

maintained that the program directors were supervisors within the 

meaning of the Act and should be excluded froIn the unit. 

The College Reorganization Plan designated the vice 

president for academic affairs as the academic dean and distributed 

the functions of the old divisional chairmen and the director of the 

University Without Walls among the seven ne\vly created program 

director positions. Three of these positions w"ere considered fu11-

time ones because they required the complete attention of the 
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directors. These were the director of nursing, the director of 

teacher education and the director of the University Without Walls. 

The four part-time directorships, so-called because they did not 

require 100 percent of the incumbent's time, were the director of 

social studies, the director of natural sciences, the director of arts 

and the director of humanities. 

Program directors prepared unit budgets and exercised 

budget control, established intra-program policies, including the 

implementation of directives from the academic dean or the 

president. They '\X/ere directly responsible to the academic dean. 

Additionally, program directors made recommendations in the 

screening and selection of employees for their units, supervised all 

unit personnel and evaluated their performance. Further, they were 

charged with the responsibility of conducting studies related to the 

grading of students, the independent studies option and the inter­

disciplinary program. The record further showed that both the full­

time and the part-time program directors received additional 

compensation for their positions. 

The Board considered the full-tilne and part-tin1.e program 

directors individually and concluded that in each case the duties 

performed and the authority to make effective recomITlendations 

regarding the hiring and the status of program employees ITlade the 
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program directors supervisors within the meaning of the A.ct. 

Accordingly, the Board ruled that they should be excluded from the 

unit. 

Miscellaneous Supervisors 

LONG ISLAND UNIVERSITY (BROOKLYN CENTER), 189 NLRB 909 
(1971)173 

The parties disagreed as to the supervisory status of the 

directors of the library, placement office, education and cornrnunica-

tions center and office of admissions as well as the registrars and 

associate registrars. The Petitioner wished to exclude these 

employees frorn the unit. The intervening AAUP chapter sought to 

exclude all except the director of the library. The Employer wished 

to include all in the unit. 

The record established that all of these individuals had the 

authority to hire and discharge employees and/ or direct the work of 

clerical and other employees working in their offices. Accordingly, 

the Board excluded all of the questioned individuals from the unit. 

173 This case is discussed in chapter 4 at 167 and above in 
the section llAdrninistrative Officials" at 248. 
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ADELPHI U~JIVERSITY, 195 NLRB 639 (1972)174 

The petitioning AAUP chapter and the intervening AFT local 

sought to include various program. directors and coordinators in a 

unit of all full-time and regular part-tim.e faculty. Additionally, both 

labor organizations sought to include the faculty mernbers who served 

on the uni versityt s personnel and grievance comITlittees. 

The En1.ployer maintained that the program directors and 

coordinators in question possessed supervisory status but took no 

position on the faculty ITlembers of the personnel and grievance 

cornn1.ittees. It did point out to the Board that these cOITlITlittee 

members collectively possessed and exercised supervisory authority_ 

The specific positions in question were: the directors of field work, 

social work services, undergraduate field work, programs, and 

admissions; the directors of the instr\lctional media center, n1.otion 

picture studies program, accounting program, black studies prograITl, 

graduate sociology program, institute for advanced psychological 

studies and the coordinator of the center of foreign languages. The 

Board considered each of these positions individually to determine 

vvhether they exercised supervisory authority. 

174This case is discussed above at 242, 249, and 259. 
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The record revealed that the directors of the field work, 

undergraduate and social work services programs had authority 

effectively to recommend the hiring of part-tirrle faculty members 

and guest lecturers and to adjust grievances, therefore, the Board 

excluded them from the unit. 

The director of admissions assigned and reassigned work to 

the twenty faculty n~embers involved in the admissions progranl but 

performed no supervisory functions. The director of adn'1.issions 

had the authority to recruit, select and recommend for hire a fu11-

time secretary for the admissions office, however, the Board noted 

that it was well settled "that the n~ere fact that professional 

employees have secretaries does not alone necessarily constitute 

th . !1 175 ern supervIsors. 

In considering the reITlaining directors and coordinators, the 

Board excluded the director of the instructional media center citing 

the following: the director's authority to hire, direct, discipline and 

terminate the center's part-tiITle employees; the budget preparation 

responsibilities of the position; the fact that lTlost of the director's 

tiITle was spent providing and servicing audio-visual equiprnent for 

the university comrnunity; and the fact that the director worked 

175 Adelphi Univ-., supra at 643. 
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directly for the vice president for academic affairs. 'The Board felt 

that the director of the instructional media center shared a II greater 

cO'IT1ITlunity of interest with the uni versity' s administrative 

personnel. 1,176 

Also excluded from the unit was the director of the black 

studies program. The director worked on an eleven-month adminis­

trative contract and recruited, hired and negotiated and fixed the 

salaries of new faculty appointees in the program. The director also 

had the dominant role in initiating, securing and implementing the 

various black studies programs. The Board ruled that lithe director! s 

overall responsibility for the black studies progralTI, its contents, 

and its staff, and particularly the recruiting and hiring of part-time 

faculty members and lecturers, [was] like that of a department 

chairman,,177 and therefore excluded him from the unit. 

The remaining directors and the coordinator of the center of 

foreign languages were included in the unit because their primary 

functions were academic, and they did not exercise supervisory 

responsibilities in performing these duties. 

176Id . at 645. 

177Id• at 646. 
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Faculty members serving on the university's personnel and 

evance committees were included in the unit. The record 

indicated that faculty members on this committee \vere elected at 

for three-year staggered terms, were ineligible for re-election 

and were not permitted to serve concurrently on any other university 

cOITlmittee. The committee considered and voted on all matters of 

tenure, hiring, prom.otion, sabbatical leave, suspension and 

termination. Although this committee was required to pass its 

recoD1mendations on to the board of trustees for final action, the 

record showed that in the two year period preceeding the case, no 

personnel action recommended by the committee had been rejected by 

the board of trustees. The Board noted that the con"lmittee 

exercised "considerable and effective authority with respect to a wide 

range of actions affecting the status of the university's professional 

personnel. 1,178 Nonetheless, citing C. W. Post, supra, the Board 

noted that such consensus authority was not sufficient to render the 

members of the group supervisors. The Board re-emphasized this 

opinion, stating that !fwe are not disposed to disenfranchise faculty 

merely because they have son1.e nleasure of quasi-collegial authority 

17819., at 648. 
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ei ther as an entire faculty or as representatives elected by the 

faculty. 11179 

TUSCULUM COLLEGE, 199 NLRB 28 (1972)180 

The Petitioner sought a unit of all full .... tiITle and regular 

part-tiITle faculty including the faculty members of the executive 

cornITlittee. The EITlployer maintained that these faculty members 

should be excluded from. the unit. 

The record indicated that the six faculty m.em.ber s of the 

executive comrrlittee were elected by the faculty for three-year 

ternl.s. The principal function of the executive com.mittee was the 

evaluation of classroom teachers. Additionally, the cornmittee acted 

Ilfor the faculty between regular faculty meetings and wherever 

problem.s require imITlediate faculty attention. 11
181 The committee 

also prepared agendas for faculty meetings and nominated members 

of other faculty committees. The executive committee made tenure 

and promotion recom:mendations as well as sabbatical and other leave 

recomnlendations. Although such recomm.endations required the final 

approval of the board of trustees, the record showed that there was 

179 d I . 

180Th , h f h f . IS case appears ere or t e irst tim.e. 

181 
~usculuITl College, supra at 29. 
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little or no chance of promotion if the executive committee 

recornn1.ended against it. 

Citing its decision in Adelphi. supra. the Board concluded 

that the executive committee, as a group had sorne supervisory 

authority but that no individual member of the committee was a 

supervisor. Accordingly, they were included in the unit. 

ANALYSIS 

In the process of determining college and university faculty 

bargaining units, the Board has consistently faced the problem of 

deciding questions of supervisory status. Because faculty members 

perform their academic and scholarly tasks with considerably rnore 

autonomy than virtually any industry employee, determining super­

visory functions is often a complicated task. Even faculty members 

in positions which are ostensibly administrative ones often do not 

exercise supervisory authority as it is defined by the Act and inter­

preted by the Board. Further, the Board lUUSt strive to determine 

bargaining units which consist of appropriate groups of employees. 

Placing dissimilar groups of employees together in a bargaining unit 

can result in the disruption and possible collapse of the bargaining 

process. present Board Chairman, Betty Southard Murphy, has 
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relied upon the text of a 1962 Board decision to describe the Board r s 

r sponsibility in determining precise units: 

" ... Section 9(b) of the Act gives the Board responsibility 
for deter:rni.ning the unit of employees which is appropriate for 
collective bargaining purposes. In this connection, the Board 
has stated: 

"In perforn1.ing this function (unit determination), the 
Board rnust maintain the two-fold objective of insuring to 
employees their rights to self-organization and freedom of 
choice in collective bargaining and of fostering industrial 
peace and stability through collective bargaining. In 
determining the appropriate unit, the Board delineates the 
grouping of employees within which freedom of choice may 
be given collective expres sian. At the same time, it creates 
the context within which the proc es s of collective bargaining 
rnust function. Because the scope of the unit is basic to and 
perITleates the whole of the collective bargaining relationship, 
each unit determination, in order to further effective expres­
sion of the statutory purposes, must have a direct relevancy 
to the circumstances within which collective bargaining is to 
take place. For if the unit determination fails to relate to the 
factual situation with which the parties must deal, efficient and 
stable collective bargaining is undermined rather than fostered 
(emphasis added). 11182 

applies particularly in the lnatter of supervisory status 

questions. If a unit does not encompass employees perceived by 

other employees in the unit to be peers or if a unit includes en1.ployees 

perceived by the other employees in the unit to be supervisors, then 

182Betty Southard Murphy, Letter to Jerry C. Lee, dated 
January 19, 1977, page 3. The case citation to which Chairman 
Murphy refers is KalalTIazoo Paper Box Corp., 136 NLRB 134 (1962) 
at 137. 
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clea effective bargaining cannot be accomplished by either labor 

or InanagelTIent. 

Status of Faculty Collectively 

One of the first questions the Board had to decide in its 

consideration of the issue of supervisory status among acadernic was 

whether faculty rnernbers should be considered ernployees. 

c. 'vV. Po 189 NLRB 904 (1971) was the first case in which the 

Board was asked to make a unit deterlnination involving a university 

teaching staff. In this decision, the Board was convinced that 

although faculty members exercised considerable power and respon­

sibility with regard to both acadeITlic matters such as curriculurn 

decisions, adrnissions standards, student rules, etc., and personnel 

rnatters such as hiring, promotion, reappointrnent and tenure 

decisions, these duties and responsibilities were lI reviewable by 

university officials and finalized by the board of trustees, ,tIS3 and 

were exercised by the faculty as a group. The Board was, therefore, 

convinced that the faculty were professional en1.ployees of the univer­

sity, enjoying an employer-employee relationship with the institution 

and, as such. were entitled to all the benefits and protection of the i\ct. 

183C • W. Post, supra at 905. 
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The next case to test the collective status of faculty as 

elnployees and then atteITlpt to deternline which, if any, of the faculty 

rnernbers in question were supervisors, was Fordham Univ., 193 

NLRB 134 (1971). In this case the university maintained tha.t all 

faculty members were supervisors and therefore no bargaining unit 

could be appropriate. Noting that the "ultim.ate authority in the 

university is possessed by an independent and self-perpetuating 

board of trustees, which appoints the president, the chief executive 

officer t 11184 the Board rejected the university's contention that all 

faculty mem.bers were supervisors. Relying upon its decision in 

c. W. Post, supra, the Board felt that the fact that the faculty 

exercised policy-m.aking authority was an insufficient basis for a 

supervisory ruling since such authority could be exercised only as a 

group. Later in a second decision involving Fordham University, the 

Board re-emphasized this attitude in a lengthy footnote COITlITlent on 

the matter of faculty freedom of action and authority: 

"We are not here dealing with a production assenlbly line in 
an industria.l environITlent where IIfirst-line ll supervisors are 
either needed or required .... each faculty nleITlber because of 
the nature of the work, lTIUst of necessity, retain not only a great 
deal of freedom in the conduct of courses but also in the pursuit 

184Fordharn Univ., supra at 135. 
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of academic objectives. • •• In our opinion in a university faculty 
setting [ratios of supervisors to employees] have little 
relevancy. If 185 

Thus the Board had taken a strong position on the right of 

faculty members to engage in union activities and collective bargain-

ing despite the fact that their positions and status as faculty members 

accorded them a significant amount of job independence and authority. 

Decisions in Manhattan Coll~ge, supra and Adelphi Univ., supra 

relied upon the precedent established in c. \1.1. Post and the first 

Fordham decision and in both cases the Board affirmed the employee 

status of faculty mernbers who were engaged in the usual em.ployer-

elnployee relationship with their respective universities. 

When New York University argued that its faculty were not 

ernployees !lbut rather, either collectively or individually, .•. 

independent agents or supervisors, 1T186 the Board disrnissed the 

argument noting that such a contention am.ounted to nothing less than 

a request that the Board reconsider its decisions on the status of 

faculty collectively in C. W. Post, supra and Fordham Univ., supra. 

The university maintained that its position as a nlature university 

rather than a teaching institution placed its faculty in a different status 

185FordhalTI Dniv., 214 NLRB 971 (1974) at 973, note 11. 

l86New York Univ., 205 NLRB 4 (1973) at 4. 
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than the faculties at either C. W. Post or Fordham. The Board 

reac to the contention thusly: 

II ••• we are unable to detect any critical distinctions between 
the faculty role here and that in other cases where we have re­
jected such arguITlents. The role of the faculty in the university 
senate, and faculty council, and with respect to hiring, promo­
tion, salary increase, and the granting tenure, does not vary 
ITlarkedly from what it was in those cases. The faculty is not in 
the position of m.anagement relative to these onnel decisions 
and is not the final authority. !l187 

The Board's position in all of these decisions was consistent, 

and makes clear the fact that it is unlikely that the Board will look 

favorably on any argument that attempts to place faculty menlbers as 

a group outside the protection of the Act. Some faculty ITlembers may 

be supervisors, however, all faculty members are not. Rather, in 

the eyes of the Board, they are professional employees entitled to the 

protection of the Act, "thus, the Board has consistently held that 

faculty members are employees and not supervisors, nianagers or 

independent contractors. nlBB 

Administrative Officials 

In the organizational structure of any educational institution 

the status of various adrninistrative officials is often a vague one. 

187 Id., at 5. 

188Betty Southard Murphy, Chairman, National Labor 
Relations Board in letter to Jerry C. Lee dated January 19, 1977, 
p. 4. 
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Since the majority of campus administrators are dra\vn from. the 

ranks of teaching faculty and generally possess the equivalent 

pr ofe s s ional qualifications of the teaching faculty, que stions of their 

supervisory status were, in the early days of Board involvement in 

educational institutions, often given individual considerations. The 

Board has approached the matter of \vhether deans, assistant and 

nonacademic deans, admissions directors and various other adn1.in­

istrative officials should be included in faculty bargaining units on a 

case-by-case basis, and has used its customary supel'visory 

guidelines to reach its decisions. 

In Syracuse Dniv., supra, the Board excluded the Associate 

Dean of Law School from. a unit of law school faculty meITlbers 

because it was convinced that the dean exercised supervisory 

authority and was a nlernber of management. The facts that the 

associate dean n1.aintained a very close relationship with the dean, 

had access to confidential or personal information regarding faculty 

ITlembers Ilparticularly in luatters that would not normally be sub­

mitted to faculty con1.rnittees but \vould pertain to or affect the status 

of faculty mernbers!,189 and acted as the dean in the absence of the 

l89Syracuse Univ., supE!. at 644. 
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lattex convinced the Board that, in this instance, the associate dean 

exercis supervisory authority. 

In two other cases 190 also involving law school faculty 

lTIClnbers, however, the Board found that neither the assistant dean 

of the la,:v school at the University of San Francisco nor the associate 

dean at Catholic University Law School exercised supervisory 

authority. In both cases, the subordinate deans did not serve as the 

law school dean in the absence of same. Both subordinate deans 

enjoyed full faculty status, continued to teach although their teaching 

loads were reduced, and attended and participated in faculty corn-

rnittee tneetingswith full voting privileges. The Board felt that a 

substantial community of interest existed between deans such as 

these and the rest of the law school teaching faculty, and that these 

deans did not exercise supervisory authority within the meaning of 

Section 2( 11) of the Act. 191 

In Long Island Univ., supra the Board concluded that the 

acadetnic deans and division chairmen of the various schools or 

colleges \'\.rithin the university were supervisors and as such, were 

190 Univ. of San Francisco, supra and The Catholic Univ. of 
AlTIerica, supra. 

1915ee page 248 above for the text of this section. 
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excluded from. a unit of faculty members. The record indicated that 

the authority exercised by the academic deans and division chairmen 

at Long Island included budgetary authority, and the power to make 

effective recommendations regarding hiring, promotion, tenure and 

other personnel actions. These personnel also carried reduced 

teaching loads. The Board therefore found them to be supervisors 

within the rneaning of the Act. This decision clearly demonstrates 

the Board's reliance upon a showing of the authority to rnake effective 

recommendations regarding personnel actions involving other 

en1.ployees as the foundation for supervisory status. In short, any 

employee who acts in the interest of the employer in making effective 

recorrunendations to hire, fire, prom.ote, or in any way alter the 

ernployrnent status of another em.ployee is considered to be a 

supervisor. The critical test, however, is whether such recommen­

dations are usually accepted, whether they are truly effective ones 

that are tantamount to ordering the change. 

In Adelphi Univ., supra, the Board included the director of 

admissions in a unit of faculty lTIelTIbers on the basis of the fact that 

he \vas a profes sional elTIployee sharing a community of interest with 

the faculty. The university and the petitioning labor organization 

wished to exclude the director from the unit because he exercised the 

authority to recruit and hire a full-tilTIe secretary. 
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At is sue then, was the question of whether the authority to 

hi re, direct and terminate the activities of a secr automatically 

rendered a professional employee a supervisor. The Boardls answer 

\vas a res ounding one: 

"The issue of supervisory status usually arises where 
authority is regularly exe;rcised on the employer's behalf, over 
employees sought by the union, such as forernen in a production 
and maintenance unit. . .. This does not rnean, however that a •.. 
conflict of interest is neces sarily created whenever persons 
occasionally exercise some authority over other employees of 
the employer ... where professionals regularly (ITlore than 50 
percent of their tiITle) supervised nonunit employees, they [are 
excluded] from a unit of professional eITlployees ... It 192 

The Board here was referring to its fifty percent standard 

meaning that in cases where professional eITlployees spent nlore than 

fifty percent of their time supervising nonprofessional employees, the 

Board found them to be supervisors and excluded such professionals 

fron'l bargaining units with other profes sionals because lithe principal 

interests of the excluded professionals were so allied with manage-

l1'lent as to establish a differentiation between them and other 

1 . th . till 9 3 N' th th B dId b 1 emp oyees In e unl . otlng at e oar cou not, yaw, 

units which included supervisory and nonsupervisory 

192 Adelphi Univ., supra at 644. 

193Id . at 644. 



285 

personnel because of the conflict of interest such a mix would create, 

it \vent on to state: 

liThe underlying rationale of this body of precedent is that 
an ernployee whos e principal duties are of the same character 
as that of other bargaining unit ernployees should not be isolated 
from them solely because of a sporadic exercise of supervisory 
authority over nonunit personnel. No danger of conflict of 
interest within the unit is presented, nor does the infrequent 
exercise of supervisory authority so ally such an em.ployee with 
management as to create a n10re generalized conflict of 
interest. .. (emphasis added)1t 194 

Thus the Board was clearly demonstrating its determination 

to find the most appropriate units possible. The fact that profes-

sionals may exercise some supervisory authority over nonprofes-

sionals is insufficient grounds to exclude them from a bargaining unit 

of professionals if such supervisory activites are performed less 

than fifty percent of the tilne. 

Departm.ent Chairmen 

Whether department chairmen should be included or 

excluded in bargaining units composed of faculty members has been 

one of the most litigated issues in acadernic collective bargaining to 

date. As with every other issue, the Board1s approach has been on a 

case-by-case basis resulting in decisions which seern inconsistent. 

1 a.t 644. 
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In c. W. Post, supra, the first case involving a faculty unit 

determination, the Board excluded department chairmen from the unit 

because the Board was convinced that they performed supervisory 

functions, namely the hiring of some new faculty and the recomITlen-

dations they made regarding faculty status. 

Two more cases heard in 1971, Fordham Dniv. and Univ. of 

Detroit, supra reversed this decision because in both cases, the 

Board included department chairmen in the unit. At Fordham 

University the Board noted first that department chairmen did not 

exercise sufficient supervisory authority over other professionals 

in the unit and then stated: 

11 ••• it is significant that the department chairmen consider 
themselves, and are considered by faculty !uembers to be repre­
sentatives of the faculty rather than of the administration. There 
is some indication that the university views them similarly. 
Thus, the catalogues of the various schools refer to chairmen 
as mernber s of the faculty rather than as part of the 
adluinistration. I! 195 

The Board seemed to be saying here that it was placing some 

significance on the fact that department chair!llen themselves as well 

as the university administration considered the!ll faculty members 

rather than representatives of management. 

195Fordham Dniv., supra at 139. 
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In Univ. of Detroit, the Board again referred to the fact that 

the university apparently regarded chairmen as faculty members not 

adrninistrators, and noted that chairmen did not sign adrninistrative 

agreements upon appointm.ent, received no additional compensation 

for the position and represerted the faculty, not the adm.inistration, 

at university senate meetings. The Board was convinced that no 

department chairmen at Detroit exercised effective supervisory 

authority and noted that lithe chairman I s recomm.endation, if any, [in 

the case of faculty personnel action] is just one of several made to the 

appropriate university official or body which has the authority to 

make a binding decision for the university. If 196 

In Long Island Univ., supra, however, the Board ruled that 

department chairmen were supervisors within the meaning of the Act 

despite the fact that all the university and the petitioning union 

requested that department chairmen be included in the unit. This 

decision "vas also handed down in 1971 and highlighted the inconsis­

tency which seems to mark many of the early cases. Although the 

record of this case is not extensive, the Board was convinced that 

even though chairmen were elected by the faculty members in their 

department, they ""ere involved in the exercise of supervisory 

196 Univ . of Detroit, supra at 568. 
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authority and ernpovvered to make effective recommendations 

regarding the personnel actions of other faculty members and were 

therefore supervisors within Section 2( 11) of the Act. Although the 

position of both the university and the union in this case seemed to 

indicate that the institution viewed department chairmen as a part of 

the faculty and the faculty felt that chairmen represented them and 

not managelTI.ent, the Board nevertheles s excluded the chairmen, a 

contradition to at least one of the reasons indicated in the two 

prec ceding cases for including chairmen in a unit. 

In two later cases, Florida Southern, supra and Rosary Hill 

College, supra, the Board included chairmen in units with other 

faculty luembers. The opinion in Florida Southern wa.s brief, r'elying 

upon Fordham, supra, however, the Board elaborated on its 1973 

decision in Rosary Hill. Stating that "we are not persuaded on the 

basis of one experience to date with university cases in which 

[departnlent chairmen's] supervisory status is in issue, that faculty 

department heads generally have or exercise supervisory authority 

as it is defined in the Act. And we see no reason at this tim.e for 

requiring an affirmative showing that the disputed faculty department 

heads have been given one or more of the indicia of supervisory 

authority set forth in Section 2(11) or that their recorrunendations 
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affecting personnel status are relied on and generally followed. IT 197 

ThuH, the Board was stating that either the indicia spelled out in 

Section 2(11) lY'.l.ust be present or that the department chairmen rnust 

ha ve the power to make effective recommendations that truly 

influenced personnel actions taken by other administrators. 

In Adelphi Dniv., supra, th~ record showed that department 

chairlnen clearl y did exercise supervisory authority and as such 

were excluded from the unit. The decision hinged on the fact that 

department chairmen recruited, screened and recornn"lcnded 

applicants for appointment and reappointment to full-time and part­

tilne faculty pos itions. Although, in the ca se of full-time positions, 

thes e functions we re performed in consultation with the faculty, the 

chairman had the authority to perform. these functions virtua.lly on 

his own in the case of pa.rt-time faculty. The chairman also made 

the initial reappointment decision on part-time faculty members, and 

prepared the annual budget. Since these functions were clearly 

·within the paralneters of Section 2{11), the Board excluded the 

chairmen from the unit. 

In Syracuse, supra and Fairleigh Dickenson, supra and 

Loretto Heights, supra, the Board ruled that department chairn~en 

197 Rosary Hill College, supra at 1137. 
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should be excluded froln units of faculty members. In all cases, the 

deciisions turned on the fact that the chairmen at these institutions 

exercised supervisory authority and included the ability to make 

independent judgements regarding confidential information, the 

authority to make effective recommendations regarding personnel 

actions and the authority to make employment decisions which 

contravene the wishes of the other mernbers of the department. 

It seems clear that the Board will almost authornatically 

exclude department chairment when they are appointed by the 

administration rather than elected by the faculty' and when their status 

as chairmen ordinarily indicates that they will progres s into the 

administrative ranks of the institution. 

Miscellaneous Supervisors 

The Board has considered the supervisory status of such 

academic personnel as library directors, registrars, adn"lissions 

officers, various program and field work directors and other person­

nel whose functions involve considerable dealings with faculty 

members and students, who mayor may not be considered profes­

sional employees and who are not in positions \vhich can clearly be 

defined as staff support personnel functions rather than faculty 

adjunct positions. In each instance, the Board has considered the 

facts of each position separately and used the supervisory status 
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guidelines established by the Act to guide its decisions. In cases, 

such as Long Island Dniv. I supra where none of the involved parties 

contended that such employees as the graduate admissions officer and 

the education and communication center were professional employees, 

the Board excluded such elllployees from the unit. For those 

employees whom all parties considered professional, such as the 

director of the library, the registrars, the director of admissions 

and the director of the education and conununication center, the 

Board then considered the matter of their supervisory status using its 

standard criteria .. 

In Adelphi Dniv., supra the question arose of whether faculty 

lnembers who served on the institution's personnel and grievance 

conunittee were supervisors. The record showed that this com.m.ittee, 

through its members, exercised considerable and wide-ranging 

authority with respect to personnel actions. Citing its decision in 

C. W. Post, supra that authority exercised lias the result of collective 

discussion and consensus was not sufficient to render individual 

rrlembers of such [aJ group supervisors, ,,198 the Board then turned to 

the question of collegiality_ "The difficulty both here and in ~ 

may have potentially deep roots .. stemming from the fact that the 

198Adelphi Univ. t supra at 648. 
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concept of collegiality, wherein power and authority [are] vested in a 

body composed of all of one's peers or colleagues, does not square 

with the traditional authority structures with which the Act was 

designed to cope in the typical organizations of the corrunercial 

world. The statutory concept of "supervisor" grows out of the fact 

that in those organization~ authority is norm.ally delegated from the 

top of the organizational pyramid in bits and pieces to individual to 

managers and supervisors. ,,199 This was the first time the Board 

acknowledged the difference between the authority and organizational 

structure of an industry and a university. This decision also pointed 

out the fact that the Board understood the concept of collegiality and 

the nuances of faculty organi~ation, at least at Adelphi University. 

Nuting that "a genuine system of collegiality would tend to confound 

us t1200 because it would not conform to the pattern for supervisory 

exclusion des igned by the Act, the Board was convinced, however, 

that ultimate authority at the university rested not with the faculty 

peer group but rather with the ,board of trustees. Thus, although the 

Adelphi personnel and grievance com.m.ittee exercised substantial 

power lithe board of trustees (the top of the Pyram.id) has seen fit to 

199Id. at 648 

ZOOId. at 648 
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seek, in a formalized manner [through the personnel and grievance 

committee], the advice of the faculty (the base of the pyramid), and 

the faculty, by agreement with the ·trustees, has seen fit to channel 

its collective advice through the elected conunittees. ,,201 The Board 

was not convinced, then, that a true collegial system of authority 

existed which would justify excluding the faculty members of these 

elected committees from a bargaining unit of their peers. The 

Board wrote: 

"It is therefore apparent that these faculty bodies •.. are not 
quite either fish or fo\v1. On the one hand they do not quite fit 
the m.old of true collegiality. But on the other, surely th.ey do 
not fit the traditional role of "supervisor" as that term. is 
thought of in the commercial world or as it has been interpreted 
under our Act. ,,202 . 

The Board included these faculty mem.bers in the unit because it was 

not convinced that a.uthority was sufficient to render them. supervisors 

and, as such, disenfranchise them because they possessed som.e 

quasi-authority as the result of their election, by their peers, to a 

repres entati ve offic e. 

Tusculum College, supra reaffirmed the Board's decision in 

Adelphi, supra. In this case, the Board again reius ed to find faculty 

20 lId. at 648. 

202Id .. at 648. 
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rnernbers of the executive cornrnittee- supervisors sirnply because as 

nlernbers of this com.rnittee they exercis ed certain supervisory 

authority. 

David W. Leslie, assistant professor of education at the 

University of Virginia and author of "NLRB Rulings on the Departrnent 

ChairITlanship, 11203 has stated that it is his opinion that the Board's 

case-by-case adjudication method is preferable to a rule-making 

approach. 204 Considering the diverse and seeITlingly anarchial 

character of college and university faculty organization arrange-

ments, it is Mr. Leslie's belief that an individual approach perITlits 

the Board to retain flexibility in its rulings and the ability to aCCOITl-

ITlodate the peculiarities of the various institutions involved. Because 

the roles of department chairmen va~y so drastically froITl institution 

to institution, Leslie noted that Board's rules could not yet be drafted 

to justly and adequately apply to all existing situations, in part, 

because not enough time has elapsed to permit the development of a 

body of common law~ 

203Educational Record, Vol. 53, No.4 (Fall 1972) 313-320. 

204personal interview with Mr. Leslie conducted in 
Charlottesville, Virginia, November 19, 1976. 
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When questioned about the problems creat.ed by the Board 

when it applies its industrial models to the academic enVir0111nent, 

Leslie likened the result to attempting to use a beachball to playa 

basketball game. In other words, the Board must develop distinct 

acaden~ic models and the evidence seems to indicate that such 

development is occurring. 

In terms of the impact that Board decisions have had upon 

acadenlic administration, Leslie noted that Board intervention 

particularly effected inter and intra department relationships. For 

instance, it would clearly be beneficial to a faculty union to have 

department chairm.en included in a bargaining unit thereby eliminating 

personnel who could be used by rnanagement as front line supervisors 

in every acaden1.ic department. Such actions force institutions and 

their faculties to clearly delineate lines of supervision in an 

industrial and therefore, alien fashion. Leslie did not think that 

faculty unionization had, as yet, effected traditional rnodes of 

govermnent. 

Finally, Leslie noted that on nlany campu'ses, faculty 

mem.bers tended to think of thernselves as free agents, engaging in 

negotiation with the administration on an individual basis. Such 

attitudes, he felt, prevented the development of strong pro-union 

s entiITlent. 
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SUM~1ARY 

The Board has considered the following questions in its 

decisions involving supervisory status among faculty m.embers: 

1. whether profes sional faculty members can be 

considered elnployees within the m.eaning of the Act. 

Yes, they are employees. 

2. vlhether all faculty m.embers can be considered 

independent agents or supervisors because of the 

independent judgement and freedom of activity 

associated with the exercise of their profession. No, 

they share an employer-employee relationship with 

an institution. 

3. whether personnel decisions regarding tenure, 
• 

promotion, appointment and reappointm.ent made by a 

faculty collectively render all faculty supervisors. No. 

they do not. 

4. whether associate, assistant and nonacademic deans are 

automatically supervisors. No, they are supervisors 

only if they meet the definition for supervisor according 

to the Act .. 
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5. whether a professional ·employee is rendered a 

supervisor solely because he or she exercises the 

authority to hire, fire and direct the activities of a 

secretary. No, this authority alone is not sufficient 

to render an employee a supervisor. 

6. whether department chairmen are .. by definition, 

supervisors. No, only if they meet the test for 

supervisors. 

7. whether faculty m.embers elected to positions on 

personnel, grievance and other comm.ittees having 

collective supervisory authority are themselves 

supervisors within the meaning of the Act. No, they 

are not if they do not exercise supervisory authority 

in a non-collective setting. 



Chapter 6 

ANCILLARY SUPPORT PERSONNEL 

Many of the bargaining unit determination cases which have 

come before the Board have included questions of whether various 

non-teaching academic support personnel should be included in the 

bargaining unit. This chapter will examine the important Board 

decisions regarding such ancillary support personnel as librarians, 

research associates and laboratory technicians, students who a'Te 

employed in full or part-tim.e positions on campuses and such m.is-

cellaneous classifications as guidance and placement counselors, 

admissions officers and athletic coaches. These questions will be, 

considered under the following four clas sifications: (I) librarians, 

(2) research associates and laboratory technicians, (3) students 

and (4) miscellaneous support personnel. 

Librarians 

C. W. POST CENTER OF LONG ISLAND UNIVERSITY, 189 NLRB 
904 (1 971 ) 205 '-

The Petitioner sought a unit of all professional employees 

at the C. W. Post Center of Long Island University including 

205 Tl . . d' d' h 3 t 74 1 4 t 115 case IS lSCUS se In c apter a , c lapter a 
165 and chapter 5 at 239 and 254. 
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librarians. The Employer maintained that the librarians should not 

be included in a unit with the full-time faculty members .. 

The record showed that C. W. Post employed twenty-seven 

librarians independently of the graduate school of library science. 

All of the librarians were designated in the univerSity catalogue as 

having the rank of instructor or assistant professor and all of the 

librarians had the same salary, benefits and privileges of faculty 

members of shnilar rank. No librarians except the director of 

librarians had a rank higher than assistantprofessor and none of the 

librarians received tenure or sabbatical leave •. Librarians partici­

pated in faculty m.eetings and, despite regulations barring them from 

voting at such meetings, there was evidence to indicate that the 

librarians, in fact, participated in the voting. 

Aside from performing standard librarian duties, they 

worked with students individually, providing assistance with library 

problems and conducting sessions on the effective use of the library. 

At least one librarian bad served on a student's thesis committee at 

the university's graduate school of library science. In addition, the 

librarians worked closely with the university's faculty to insure that 

the library w<?uld be able to obtain and supply books required for 

courses. 

.. 
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Based on these facts, the Board found that the librarians at 

c. W. Post were professional employees within the meaning of the 

Act, 206 and further determined that they performed functions closely 

related to teaching, shared many of the same benefits as the teaching 

faculty and therefore should be included in the unit. 

LONG ISLAND UNIVERSITY (BROOKLYN CENTER), 189 NLRB 909 
(1971)207 

The Petitioner sought a unit of all professional em.ployees 

engaged directly or indirectly in student instruction ~ncluding 

librarians but excluding the director of the library. As in C. w. Post, 

supra, the university maintained that a separate unit should be 

established for em.ployees other than full-tim.e faculty and would 

include the director of the library in such a unit. 

Citing the sim.ila!:'ity between Long Island University and the 

C. W. Post Center, the Board included the librarians in the same unit 

with the faculty. However, the Board ruled that the director of the 

library should be excluded from. the unit. Citing the fact that the 

director hired, terminated and directed the work of librarians and 

206 See 327 infra for the text of Section 2(12) regarding 
professional employees. 

207This case is discussed in chapter 4 at 167 and in 
chapter 5 at 248. 
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other en1ployees, the Board ruled that the director was a supervisor 

within the meaning of the Act.. Accordingly, the director was 

excluded from the unit. 

FORDI-IAM UNIVERSITY, 193 NLRB 134 (1971)208 

The petitioning AAUP chapter sought a unit of all full-time 

and regular part-time faculty including professional librarians. The 

Employer contended that all professlonallibrarians should be 

excluded {rorn such a unit. 

The record showed that librarians at Fordham ljniversity did 

not possess faculty status and there was insufficient evidence 

pres ented to determine whether any of the librarians were super-

visors or whether they were professionals. 

The Board, citing c. W. Post, supra, stated that !lit is clear 

that some of them [the librarians] are professional em.ployees and 

should be included in the unit. ,,209 Because of its inability to 

determine which librarians were professionals and which librarians 

were supervisors, the Board ruled that all such be included in the 

unit and allowed to vote in a representation election stating that "any 

208This case is discussed in chapter 4 at 153 and 169 and 
in chapter 5 at 241 and 255. 

209Fordharn Univ., supra at 139. 
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librarian whose status either as a prafes sianal ernployee or as a 

supervisor is in dispute may vote subject to challenge. 11210 

FLORIDA SOUTHERN COLLEGE, 196 NLRB 888 (1972)211 

The Petitioner sought a unit of all profes sional, full-time 

faculty members employed by Florida Southern College. The 

Petitioner took no specific position on whether librarians should be 

included 'in the unit. The Employer maintained that the librarians 

should be included in the unit. 

The record showed that the seven librarians in question 

possessed ll1aster's degrees in library science and had advanced 

training. Additionally, the librarians were eligible for, and in SOll1e 

cases possessed, tenure and attended and voted at faculty rneetings. 

In their interaction with students, the Board felt that the librarians 

made substantial contributions to the education of students. Based on 

this information and again citing its decision in C. W. Post, supra the 

Board included the librarians in the unit. 

2IOrd• at 139. 

211 This case is discus sed in chapter 4 at 174 and in 
chapter 5 at 260. 
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TUSCULUM COLLEGE, 199 NLRB 28 (1972)212 

The Petitioner sought a unit of all full-time and regular 

part-time teaching faculty and the Petitioner and the Employ-er 

disagreed over the placem.ent of the librarians, the assistant 

librarian and the as sistant to the librarian in the unit. 

The record showed that the librarian had an advanced degree 

in library science and that the assistant librarian had academic 

training in library science. Both attended and voted at faculty 

meetings and received the saIne fringe benefits as other faculty 

nlernbers. Both employees were under the irnrnediate supervision of 

the dean of the college. The librarian advised the curricululu corn­

rnittee as to available library resources and both the librarian and 

t~e assistant librarian assisted faculty rnernbers and students in the 

use of the library and provided research instruction to students. 

The Board found that both the librarian and the as sistant 

librarian were professionals within the meaning of the Act because 

both utilized advanced training in a specialized field - namely library 

science - in their daily work. Accordingly, they were included in the 

unit based under the rationale used in C. W. Post, supra, and 

Fordham Univ., supra. Since all parties agreed that the assistant 

212This case is discussed in chapter 5 at 275. 
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to the librarian was a clerical employee, the Board excluded this 

elnployee from the unit. 

THE CATHOLIC UNIVERSITY OF AMERICA, 201 NLRB 929 
(1973)213 

The Petitioner sought a unit of all full-time faculty of the 

laVil school including the head librarian. The Employer maintained 

that the head librarian was a supervisor and as such should be 

excluded from. the unit. 

The record showed that the librarian was a mernber of the 

faculty, holding the rank of assistant professor of law', The librarian 

attended and voted at faculty meetings and was active on faculty 

committees. Additionally, this eInployee assisted and directed 

students in the research and preparation of papers. 

The head librarian made decisions regarding the hiring, 

terITlination, proITlotion and evaluation of subordinate members of 

the library staff. However, these decisions.were made only after 

consultation with the associate dean and the head librarian did not 

provide any supervision whatsoever to any menlbers ~f the requested 

bargaining unit. 

213This case is discussed in chapter 4 at 157 and in 
chapter 5 at 250. 
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Based on this evidence, the Board deterrnined that the head 

librarian clearly shared a community of interest with the other 

members of the law school faculty.. Additionally, the Board 

determined that the head librarian did not possess supervisory status 

and therefore included the head librarian in the unit. 

NE,\V YORK UNIVERSITY, 205 NLRB 4 (1973)214 

The petitioning AAUP chapter sought a unit of all full-time 

and half-tirne faculty including professional librarians. The second 

petitioner, the Faculty Law Association, sought a unit of all full-

time faculty members of the law school including the law librarian. 

The Employer contended that an appropriate unit should exclude 

regular librarians and the law libra:t:ian claiming that the librarians 

lacked "a comm.umty of interest with faculty and that they [exercised] 

sufficient supervisory authority to com.pel their exclusion. ,,215 

The record showed that the librarians were titled curator, 

associate curator, assistant curator and library associate in. 

descending order of rank and that they were not considered faculty 

members. The work week, retirement age, tenure requirements and 

214T his case is discussed in chapter 4 at 161 and 177, in 
chapter 5 at 245 and 266. 

2l5New York Univ., supra at 8. 
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grievance procedures for librarians differed froUl those of the faculty. 

Additionally, the librarians ,,"vere not proportionally represented in 

the faculty senate. 

Noting that the li,brarians were a IIclosely allied profes sional 

group whose ultim.ate function [was the] aiding and furthering of the 

educational and scholarly goals of the university, ,,216 the Board ruled 

that the librarians should be included in the unit. 

Com.m.enting upon the university's contention that the 

professional librarians should be excluded because they \vere super-

visors, the Board stated that Hwe reject the Employer's contention 

that all professional librarians possess supervisory authority over 

nonunit employees to a degree requiring their exclusion. ,,217 Citing 

Adelphi, 195 NLRB 639 (1972)~ 18 the Board noted that the supervisory 

exclusion was aimed primarily at situations where supervisory 

authority vv·as regularly exercised over employees who were included 

in the unit sought by the labor organization, and that I1where profes-

sional em.ployees have spent less than fifty percent of .. their tim.e 

216Id . t 8 a ~ 

217Id, at 8. 

218See chapter 5 at 242, 249, and 271. 
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supervising nonunit employees, they have been included in the 

unit. ,,219 Relying upon this standard, the Board excluded as super-

visors those professional librarians who supervised other enlployees 

in the unit or \vho spent more than fifty percent of their tinle 

supervising nonunit enlployees. 

UNIVERSITY OF SAN FRANCISCO, 207 NLRB 12 (1973)220 

The Petitioner sought a unit of all regular nlenlbers of the 

law school faculty excluding the law school librarians. The Employer 

contended that the law school librarians should be included in the unit. 

The record showed that the law library staff consisted of the 

law librarian and two additional professional librarians. They did 

not have law degrees and did not teach any courses._ 

Citing its decision in New York Univ., supra, the Board 

found that a sufficient cOnlmunity of interest existed between the law 

library professional staff and the law school faculty to indicate that 

the two as sistant librarians should be included in the unit. The law 

librarian was excluded because it was determined that the law 

librarian supervised the two professional librarian"s. 

219Id. at 8. 

220This case is discussed in chapter 4 at 164 and at 181 
and in chapter 5 at 253. 
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POINT PARK COLLEGE, 209 NLRB 1064 (1974)221 

The Petitioner sought a unit of full-time faculty including 

librarians and the director of the library. The Employer maintained 

that the director of the library should be excluded froIT! the unit on 

the grounds that she was a supervisor. 

The record showed that the director of the library was also 

a member of the English department faculty, but in the recent past, 

she had spent all of her time administering the library. This 

administrative function included intervie"wing and effectively 

reconunending librarians for hire as well as recommending t~e hire 

of nonprofessional library assistants. In addition, the director of 

the library served, along with other department chairrnen, on the 

Academ.ic Council. 

Based on this evidence, the Board concluded that the 

director of the library was a supervisor within the meaning of the 

Act and accordingly excluded her from the unit. 

221 This case appears here for the first time. 
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Research Associates and Laboratory Technicians 

C. W'. POST CENTER OF LONG ISLAND UNIVERSITY, 189 NLRB 
904 (1971)222 

The Petitioner sought to include laboratory assistants and 

research personnel in a unit of all professional employees at 

c. W. Post. The Employer m.aintained that a separate unit should be 

established for all professionals other than full-tj.nle faculty .. 

The record showed that a research associate in the biology 

department possessed a doctort s degree l1 had the rank of associate 

professor and was eligible for tenure. This researcher did no 

teaching. The Board ruled that the research associate \vas a profes-

sional employee who shared a sufficient community of interest with 

other faculty members to be included in the unit. 

The record further showed that the biology laboratory and 

the chemistry laboratory employed lab managers whose primary 

duties were to see that the laboratories were properly stocked and to 

oversee the maintenance and repair of laboratory equipment. 

Additionally, these lab m.anagers prepared slides and '-specimens and 

as sisted faculty members in demonstrations and experim.ents in 

connection with classes.. These employees were salaried, did not 

222This case is-discussed in chapter 3 at 74, chapter 4 at 
165 and chapter 5 at 239 a'nd 254. See also page 299 above. 
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receive faculty privileges or responsibilities a.nd were not considered 

faculty lTIelnbers. The work performed by these employees did not 

require advanced degrees in their respective fields and when they 

were called upon to assist or substitute for faculty Illernbers, they 

exercised technical functions which did not appear to require discre-

tion or judgement of a professional nature. Based on these facts, the 

Board ruled that these employees were not professional. Accordingly, 

they were excluded from the unit. 

FORDH ... ~M UNIVERSITY, 193 NLRB 134 (1971) 223 

The petitioning AAUP chapter sought to include in a unit of 

all full-time and part-time teaching faculty all ancillary support 

personnel were profes sional employees. Noting that "precise 

meaning of the term [ancillary support personnel] is unclear, 1f224 

the Board stated that it appeared to encompass laboratory technicians. 

Since the Board was unable to deterIlline whether these laboratory 

as sistants had professional status, it ruled that they should be 

included in the unit and allowed to vote subject to challenge. This 

meant that either the Employer or the labor organi'zation could later 

223This case is discussed in chapter 4 at 153, and 169 and 
in chapter 5 at 241 and at 255. See also page 302 above. 

224Fordhanl Dniv., supra at 139. 
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question the validity of the voting privileges extended to the laboratory 

assistants. 

COLLEGE OF PHARMACEUTICAL.SCIENCES IN T!--IE CITY OF NEW 
YORK, 197 NLRB 959 (1972)225 

The Petitioner sought a unit of full-time and regular 

part-time faculty excluding laboratory technicians and extension 

laboratory assistants. The Employer agreed that laboratory 

technicians should be excluded but n1.aintained that the evening 

extension laboratory assistants should be included in the unit. 

The record showed that the extension laboratory assistants 

prepared demonstrations and experirnents to be used by extension 

faculty mernbers in course lectures. These employees did not 

lecture themselves and their duties were similar to those of the 

laboratory as sistants that both Petitioner and EIllployer agreed should 

be excluded fron1. the unit. Based on this evidence, the Board found 

that these assistants were not professionals and excluded them from 

the unit. 

POINT PARK COLLEGE, 209 N.LRB 1064 (1974)226 

The Petitioner sought to exclude one part-time laboratol'Y 

associate from a unit of full-time faculty members. Two intervening 

225 This case is djscussed in chapter 4 at 175. 

226 T his case is discussed in chapter 5 at 
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parties and the Employer maintained that this employee should be 

included in the unit. The record showed that this lab associate was 

not a member of the faculty and the·refore was not entitled to faculty 

benefits or privileges. 

The Board found that the lab associate did not share a 

sufficient community of interest with the other ll1embers of the unit 

because the position was not full-time nor did it carry faculty status. 

Students 

ADELPID UNIVERSITY, 195 NLRB 639 (1972)227 

The Employer sought to include graduate teaching and 

research assistants in a unit of all full-time and regular part-time 

faculty. The Petitioner maintained that graduate as sistants should 

nQt be included in the unit. 

The record showed that Adelphi employed 125 graduate 

assistants, approximately 100 of whom were teaching assistants vvith 

the remainder \vorking as research assistants. All were graduate 

students pursuing advanced degrees. They did not have faculty l"ank, 

benefits or privileges, had no vote at faculty meetings and v/ere not 

covered by the university I s personnel plan. They were expected to 

devote twenty hours per week to their assistantships for which they 

227This case is discussed in chapter 5 at 249 and 271. 
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received stipends in varying amounts plus free course tuition. Their. 

continued ernployment was dependent upon their continuing status as 

graduate students. 

The Employer maintained that a "community of interest 

existed between the regular faculty and the graduate research and 

teaching as sistants based upon their academic qualifications I 

functions, and remuneration (which, with tuition, was sometimes 

greater than that of regular part-time faculty n1.embers). n228 

The Board noted that "unlike faculty members, graduat-e 

assistants are guided, instructed" assisted and c'orrected in the 

performance of their assistantship duties by the regular faculty 

members to whom they are assignedo ,,229 In addition graduate 

assistants were sometimes elected by students as student repre­

sentative on faculty-student committees. The Board rejected the 

Employer's argument that a community of interest existed between 

the graduate assistants and ~he faculty" stating that although these 

assistants performed some faculty-related tasks, a sufficient 

community of interest did not exist. Accordingly, the Board excluded 

them from the unit .. 

228 A.delphi Univ., supra at 640. 

229Id. at 640. 
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COLLEGE OF PHARMACEUTICAL SCIENCES IN THE CITY OF NEW 
YORK, 197 NLRB 959 (1972)230 

The Petitioner sought a faculty unit "vhich would include 

teaching assistants. The Em.ployer maintained that teaching 

assistants should be excluded from the unit. 

The record indicated that the teaching assistants were 

graduate students working toward their own academic degrees and 

receiving a stipend and remission of tuition fees in exchange for their 

assistance. They worked siJ...>teen to twenty hours a week perforIning 

lab experiments, preparing demonstrations, grading students 1 lab 

work and otherwise assisting the faculty member to whom they were 

assigned. 

The Board ruled that graduate teaching as sistants were 

primarily students. Citing its decision in Adelphi Univ., supra, the 

Board found that a sufficient cornrnunity of interest did not exist 

between graduate assistants and faculty m.em.bers or to warrant 

including thenl in the unit. Accordingly, they were excluded. 

230This case is discussed in chapter 4 at 175 and above at 
312. 
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THE PRESIDENT AND DIRECTORS OF GEORGETOWN UNIVERSITY, 
200 NLRB 215 (1972)231 

The Petitioner sought a unit of full-time and part-time 

service and maintenance employees including students. The 

En1.ployer :maintained that students should be excluded fronl the unit. 

The record showed that students employed in maintenance 

and service positions were paid differently than other part-time 

employees, depending upon the amount of financial aid they were 

receiving. They were generally not permitted to work more than 

tVlenty hours per week and their employment was usually for les s 

than nine n'lonths each academic year. 

The Board ruled that II since students have many facts 

peculiar to themselves" 232 and did not appear to share a community 

of interest with the other members of the unit they should be excluded 

from the unit. 

CORNELL UNIVERSITY, 202 NLRB 290 (1973)233 

The Petitioner sought a unit of all full-tilTIe and part-time 

employees, including students,. working at the dining facilities 

231 This case is discussed in chapter 4 at 145. 

232Georgetown Univ., supra at 216. 

233This case is discus sed in chapter 4 at 126. 



316 

operated by Cornell on its Ithaca, New York campus. The Enlployer 

luaintained that student employees should be excluded from. the unit. 

The record showed that while students often perform.ed the 

same jobs under the same working conditions as non- student 

employees, they were treated differently by the university. Students 

were not hired through the personnel office, they worked on a 

semester basis and were paid differently and at a lower wage and 

they did not receive the same benefits as non-student employees. 

Also in m.ost cases, student employees had supervisors \vho were 

also students. 

The Board ruled that, in most cases, the student employees 

had no intention of remaining permanently in their pres ent jobs and 

that their employment was incidental to their academ.ic objectives. 

Citing its decision in Georgetown Univ. 1 supra the Board ruled that 

the students did not share a sufficient community of interest with the 

other members of the unit and excluded them from the unit. 

BARNARD COLLEGE and DISTRICT 65, DISTB_IBUTIVE WORKERS 
OF AMERICA, JULY ~1973~ 204 NLRB 1134 {1973f234 

This case reviewed and reversed the decision of a Regional 

Director to include six graduate as sistants in a unit of office clerical 

and other nonprofessional adm.inistrative staff employees. 

234This case has not been briefed before. 
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The record showed that the position occupied by these. 

students v/ere reserved for graduate assistants, that they received a 

stipend and free roonl for their services, that they did not receive 

the fringe benefits enjoyed by regular part-tiITle and full-tiIne 

permanent employees and that they were not employed through the 

college personnel office'. 

The Board, citing the precedent established in Cornell 

Univ., supra and Georgetown Univ., supra ruled that these students 

should not be included in the unit because they shared.a cotnmunity of 

interest with other student employees and not with the regular 

full-time and part-time college employees in the unit. 

THE LELAND STANFORD JUNIOR UNIVERSITY and THE STANFORD 
UNION OF RESEARCH PHYSICISTS, NOVEMBER 4, 1974. 
214 NLRB 621 (1974). 

The Board affirITled the ruling of the Hearing Officer. 

The Petitioner sought a unit of research assistants (RA's) in 

the department of physics, maintaining that the "RA 1 S are student 

enlployees who are paid through Stanford's normal payroll machinery 

for the work they are required to perform in order to obtain their 

salaries and that as such they [were) within the protection of the 

Act. ,,235 

235 Lel and Stanford Junior Univ. at 621. 
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The Employer m.aintained that the RA's \vere students not 

employees and that the m.onies they received through the institution's 

normal payroll machinery ,were "in the nature of stipends or grants 

to perm.it them to pursue their advanced degrees and [were] not based 

on the skill or function of the particular individual or the nature of 

the research perform.ed. ,,236 

The record sho>.ved that Stanford em.ployed eighty-three 

student research assistants in five separate locations. All of the 

RA's were graduate students enrolled in the physics department and 

all were candidates for the Ph .. d degree in physics. The unive.rsity 

bulletin and its supplement "How to Get an Advanced Degree in 

Physics tr clearly stated that physics Ph. d candidates were required 

to. com.plete eight to twelve quarters of research and dissertation 

work. 

The funds for RA payments were obtained through 

government grants or contracts or from other third party sources. 

These funds represented tax exempt income for the RA:: l s and the RA's 

did not receive any of the fringe benefits extended to non- student 

employees. 

236Id• at 621. 
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The Board stated that the RAts were primarily students, not 

subject to discharge whose research tasks vvere not II grounded on the 

performance of a given task where both the task and the tirne of its 

performance [are] designated and controlled by an employer. ,,237 

!vlise ellaneous Clas sifications 

C. W. POST CENTER OF LONG ISLAND UNIVERSITY, 189 NLRB 
904 (1971)238 

The Petitioner sought to include guidance, adm.issions and 

placement counselors in a unit of all professional employees engaged 

directly or indirectly in teaching. The Employer maintained that a 

separate unit should be established for employees other than full-time 

fa.culty. 

The record showed that counselors em.ployed at the 

GUidance Center were qualified psychologists '\vith psychology degrees. 

These counselors taught and also assisted students \vith emotional 

problem.s. The director of the center had the rank of associate 

professor. 

237Id. at 623. 

238This case is discussed in chapter 4 at 165, chapter 5 
at 239 and 254 and above at 310. 
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The admissions counselors had little contact 'with the faculty. 

did not have faculty rank or privileges and did not teach. They did 

not possess a degree above the bachelor's degree. 

The academ.ic counselors performed the function (formerly 

done by the faculty) of assisting and counseling undergraduate 

students in arranging their courses and academic programs. They 

did not have faculty rank or privileges and received salaries lo\\,rer 

than those paid to instructors. While most possessed master's 

degrees, only a bachelor1s degree was required for the position. 

The Board excluded the admissions and academ.ic counselors 

fronl the unit, finding that the functions they performed did not 

. . 

require advanced knowledge related to a discipline or field of science. 

Further, the Board- did not feel that their jobs demanded the perfor-

mance of intellectual and varied tasks requiring advanced knowledge 

as outlined in Section 2(11) of the Act. 238 Accordingly, they were 

excluded from the unit. In contrast, the duties of the guidance 

counselors, the Board felt, did require advanced knowledge and the 

238 
Thi s section is the definition of the term "prafes sianaL II 

For the text see page 327 infra. 
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:tvfANHATTAN COLLEGE, 195 NLRB 65 {l972)Z39 

The Petitioner sought a unit of all full-tiITlc faculty rnernbers 

excluding R. O. T. C. officers and athletic coaches who did not teach. 

The Eluployer argued that they should be included in the unit but that 

faculty meITlbers on terminal contracts should be excluded froITl the 

unit. 

The Board held that R. O. T. C. officers who were military 

personnel on specific teaching duty assignments, paid by and subject 

to the rules and regulations of the military, did not share a suificient 

cOlumunity of interest 'with the remainder of the faculty. They were 

excluded from the unit. 

The record showed that of the ten coaches in the athletic 

department, three were full-time faculty members, four coached 

part-time and did not teach; t\VO ITlore were full-tilne coaches and 

one coached half of the time and taught the rem.ainder of the time. 

All the coaches had academ.ic degrees, at least one had a master's 

degree and they all engaged in teaching mental and physical skills. 

The Board noted that their jobs m.ight be ftcharacterized as the 

practice of a special form of physical education. ,,240 The Board \vas 

239This case is discussed in chapter 4 at 172 and in chapter 
5 at 242. 

240Manhattan College, supra at 66. 
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convinced that the coaches were profes sional enlployees and included 

thCnl in the unit. 

Faculty nleITlbers on terITlinal contracts, the record showed, 

\v-ere those faculty who were without tenure and had been notified that 

they would not be rehired at the end of the expiration of their current 

contrac.t. The Board ruled that the ternlinal contract status of these 

faculty nlembers did not make them any less a member of the faculty 

until the expiration of their contracts. "While they remain on the 

faculty they have a substantial comITlunity of interest with their 

colleagues, 11241 and accordingly they were included in the unit. 

FLORIDA SOUTHERN COLLEGE, 196 NLRB 888 (1972)242 

The EITlployer contended that R. O. T. C. officers should be 

in~luded in a unit of profes sional, full-tiITle faculty. The Petitioner 

wished to exclude the R. O~ T. C. officers. Citing its decision in 

Manhattan College, supra the Board excluded these faculty personnel 

from. the unit. 

Further, the Employer maintained that certain "dual 

functionll employees - those whose duties were divided beb.veen 

241Id• at 68 .. 

242This case is discussed in chapter 4 at 174, chapter 5 
at 260 and above at 303. 
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adn1.inistrative functions and teaching functions - should be included 

in the unit. The Petitioner wished to exclude e employees. The 

Board considered each of the dual function en1.ployees separately, 

consistently placing those \-vith faculty status in the unit and excluding 

those whose II entire work efforts are directed toward the administra-

tive functioning of the college, ,,243 and whose work did not require 

any advanced degree or specialized knowledge. 

- TUSCULUM COLLEGE, 199 NLRB 28 (1972)244 

The Petitioner sought a unit of all -full-time and regular 

part-time teaching faculty. The Petitioner and the Employer dis-

agreed over the placement of certain administrative pers anneI in the 

. 
unit. These personnel included the dean of administrative services, 

the dean of students-, the director of college relations and develop-

ITlent, the business ITlanager, the director of admissions, -the 

director inforn1.ation services and the associate for alumni affairs. 

The record showed that none of these personnel taught at the 

college. They did attend and vote at faculty meetings and the dean of 

administrative services served as ex officio secretary of the faculty. 

although, unlike the faculty, they were paid for a twelve-month 

243 -
Florida Southern College, supra at 890. 

244This case is discussed above at 303. 



324 

en1ployrllent year. The college catalogue listed all of these employct:s 

as rnelnbers of the ad:ministration and they were supervised directly 

by the president of the college. Additionally, the college policy 

manual described the duties of these personnel under the heading 

"administra.tive. II 

Based on these facts, the Board determined that these 

personnel were ad:ministrative, that their primary functions vvere 

administrative and that they were viewed as such by the college. 

Accordingly, the Board ruled that a sufficient co:mmunity of interest 

did not exist between the administrative personnel and the faculty to 

warrant including the former in the unit. 

NEW YORK UNIVERSITY, 205 NLRB (1973)245 

The Employer v,dshed to exclude all faculty on terminal 

contracts froln a unit of full-time faculty, arguing that they lacked a 

interest in the long-range responsibilities and relationships which 

unite[d] the relnainder of the faculty. 11246 

The Board~ noting that faculty :members could be in terminal 

contract status for as long as a year during which time they fully 

participated in all university activities, included them in the unit .. 

245 This case is discussed in chapter 4 at 161 and 177, in 
chapter 5 at 245 and 266, and above at 306. 

246 N Y k q . e\v or \.,nIV., supra at 9. 
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Citing Manhattan College, supra the Board stated that "there [vIas) 

no evidence that terminal-contract faculty not hired as perlnanent 

employees subject to termination on the same basis as other 

employees in the unit, 11247 and therefore their status was no different 

than that of any other non-tenured faculty members except that they 

had already been notified of their termination. 

POINT PARK COLLEGE, 209 NLRB 1064 (1974)248 

The Petitioner and the Employer disagreed over the 

placement of various administrative personnel, program 

coordinators and coaches in a unit of full-time faculty. 

The Board considered each category separately using the 

standards established in earlier cases to determine the inclusion or 

exclusion of the administrative personnel. Thus the director of 

continuing education, who would have been excluded by the Petitioner 

and included by the Employer was found to be performing full-time 

administrative functions and therefore was excluded. On the other 

hand, the coordinator of intra-collegiate programs was a position 

filled by a full-time faculty m.ember who received some teaching 

247Id. at 9. 

248This case is discus sed above at 309. 
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release time to perforIll the duties of developing academic prograIlls 

which involved serveral departn1.ents. The coordinator \V-as included 

i 11 the u ni t. 

The record showed that the College employed three athletic 

coaches who taught physical education classes and coached varsity 

sports. They did not receive tenure and their reporting lines 

differed from that of the faculty. The Board ruled that they should be 

excluded from the unit. 

ANALYSIS 

In its deterrrlinations of cases involving questions of the 

placeIllent of ancillary support personnel in or outside of a unit of 

fa.culty members, the Board has consistently relied upon the Act's 

definition of a professional employee as the standard for its decisions. 

The definition is as follows: 

The terrrl 'professional employee' means (a) any employee 
engaged in work (i) predominently intellectual and varied in 
character as opposed to routine mental, manual, mechanical, or 
physical work;. (ii) involving the consistent exercise of discietion 
and judgelnent in its performance; (iii) of such a character that 
the output produced or the result accomplished cannot be stan­
dardized in relaticn to a given period of tirne; (iv) requiring 
knowledge of an advanced type in a field of science or learning 
customarily acquired by a prolonged course of specialized 
intellectual instruction and study in an institution of higher 
learning or a hospital, as distinguished from a general 
acaden1.ic education or from an apprenticeship or from training 
in the performance of routine nlental, manual, or physjcal 
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processes; or (b) any employee, who (1) has completed the 
courses of specialized intellectual instruction and study and 
described in clause (iv) in paragraph (a), and (iii) is perforn1ing 
related work under the supervision of a professional person to 
qualify hin1.self to becon~e a professional e~ployee as defined in 
paragraph (a). 11249 

In conjunction with this standard for deter~ining professional 

status, the Board also used the particular indicators of faculty status 

as they existed in specific campuses in question. For exaluple, if a 

college or university accorded its librarians faculty status, albeit 

with SOlne differences in benefits and privileges, then the Board has 

consistently included librarians in the unit. As with all units, 

librarians who were serving in a supervisory capacity were excluded. 

In the c. W. Post Center1 supra and Long Island Univ. 

(Brooklyn Center), supra~ cases the petitioning union sought units of 

all professional employees, at two centers of Long Island University_ 

Exa~ining both the type and kind d work performed by the university's 

professional librarians and the status conferred on them by the 

institution i. e., as librarians with the rank of instructor or assistant 

professor, the Board held that these employees ,vere ttengaged in 

functions closely related to teaching1l250 and should, therefore, be 

249Section 2( 12), National Labor Relations Act, 49 Stat. 449 
as a.mended, U. S. C., sec. 151-68. 

250 C • W. Post, supra at 906. 
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included in the unit. In the Long Island University case ho\vever', the 

director of the library, obviously also a professional en1ployee '\V"as 

excluded froITl the unit because he supervised the activities of other 

professionals in the unit, and as a supervisor, was barred froITl 

inclusion according to the provisions of the Act. 

In its Fordharrl Univ., supra decision the Board reiterated 

its C. W. Post decision with a slight reservation. The rrlajority of the 

librarians at Fordham were, no doubt, professional employees, 

ho'wever, they were not accorded faculty status and insufficient 

evidenc e was pre s ented to determine which librarians were profes­

sionals and which, if any, were supervisors. The Board ruled 

therefore that they should be allowed to vote in a representation 

election, but that their votes would be subject to challenge. This case 

clearly demonstrates the need to present sufficient documentation at 

bargaining unit hearings if the prospect of continued and costly liti­

gation due to continued challenges of appropriate voters is wished to 

be avoided. The Board r s decision in Florida Southern, supra and 

Tusculum College, supra relied upon the precedent established in 

C. W. Post, supra that the cOrrlbination of advanced professional 

training and the participation in student education demonstrated a 

cornm.unity of interest with the profes sional faculty members in other 

acadeluic departrrlents. 
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The three cases involving law librarians, Catholic Univ. , 

supra, New York Univ., supra and the Univ of San Francisco, supra 

included law librarians in the unit with law school faculty members. 

The eluployers at both Catholic and NYU argued that the law 

librarians at their respective institutions exercised sufficient super-

visory authority to warrant their exclusion from the unit and that the 

law librarians did not share a sufficient community of interest with 

the rest of the faculty. The Board summarily dismis sed the latter 

contention claiming that the ultimate function of the law librariatl as 

a professional group closely allied to the faculty "[converged] 'with 

that of the faculty, though pursued through different means an in a 

different manner. 11251 This ultimate function was the futherance of 

the educational and scholarly goals of. the university. L"1 Catholic 

• 
Univ., supra, the Board noted that the law librarian had faculty 

status and dismis sed the supervisory status argument on the grounds 

that he did not supervise any m.embers of the ba.rgaining unit. 

Elaborating upon the supervisory exclusion rule in New York 

Univ., supra .. the Board noted that where professional employees 

spend less than fifty percent of their tim.e supervising nonunit 

employees, they are included in a unit. Accordingly, professional 

251 . N e\v York Dniy.., supra at 8. 
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librarians were excluded franl the unit if thei r supervisory duti.es 

exceeded the fifty percent standard. 

Another important point in the New York Univ. decision is 

the fact that even though the librarians at the university ~id not have 

faculty status or faculty titles, the Board determined that they \vere 

clearly profes sional employees and as such shared a sufficient 

conlluunity of interest with the faculty. The Univ. of San Francisco, 

supra decision simply reiterated the Board's position in I'.Jew' York 

Univ. and included the law librarians in the unit. 

In Point Park College, supra the Board excluded the director 

of the library from a unit of faculty members despite her status as a 

m.ember of the faculty of the English department. The record 

indicated that the director of the library exercised significant super­

visory authority including the interviewing and hiring of librarians 

and library assistants. The Board did not deny either her status as 

a faculty member or her obvious professional status, however,. since 

she \vas clearly a supervisor within the m.eaning of the Act, and 

spending all of her time administering the library and supervising 

other melTlbers of the unit, she \vas excluded froDl the unit. 

Board detern~inations regarding the inclusion of research 

as sociates and laboratory technicians in faculty barga.ining units also 

use the Act's definition of a professional cln:ployee as the basis for 
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the decision. In C. W. Post Center, supra a research ass ociate was 

included in a unit of faculty melnbers. The Board cited the fact that 

the research associate had a doctor's degree and status as an 

as sociate profes sor, eligible for tenure, as indicative of the employ-

ment interest he shared with other faculty members. Elaborating on 

this decision the Board noted that "the intellectual character of his 

duties and his qualifications,,252 were similar to those of other 

faculty meITlbers and clearly showed him to be a profes sional 

employee. 

In this same case, however, the Board excluded two science 

laboratory managers because they performed technical functions 

which did not require advanced degrees. Citing the lack of evidence 

that either of these employees was in training for a iaculty position, 

the Board deterITlined that they were not professional employees. 

In Adelphi Dniv., supra the Board included a research 

associate because the evidence indicated the research associates 

were clearly professional employees and, as such, we:re entitled to 

collecti ve bargaining repres entation and inclusion in a unit with othe:::: 

professional faculty ITlembers. 

252 , c. W. Post Center, supra at 90b. 
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The laboratory assistants in College of Pharmaceutical 

Sciences, supra \vere excluded because they did not perform tasks 

requiring any advanced knowledge -or expertise, nor did the tc.sks 

they performed require the exercise of professional judgement. 

Thus they were not professionals. 

The critical factor for the Board in deciding on the 

placement of various academic research associates and laboratory 

as sistants hinged on whether the functions perform.ed by these 

personnel were merely technical ones and whether their relationship 

t.o the teaching faculty was a supportive, assistant role or other~lise 

that of a professional coequal. It is clear from these decisions that 

university employees with advanced degree who are engaged in 

scientific or other "research and have faculty status \vill be included 

in the bargaining units provided they are not supervisors. Whether 

or not such employees are involved in actually teaching students is 

not the important factor. Faculty do not have to teach to be in a unit 

with other teaching faculty and academic professionals need not have 

faculty status to be included in faculty units. 

In dealing with the placement of students in bargaining units, 

the Board has been consistent in excluding them from faculty and non­

faculty bargaining units 011 college and university campuses. 

Beginning with its Adelphi Univ. decision in 1972, the Board has 
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disallo\ved student em.ployees to participate in representative 

elections.. In the Adelphi decision the Board was unwilling to accept 

the university· s argument that its graduate assistants shared a con~-

munity of interst with the faculty. In the Board's opinion the that 

graduate assistants perforrned sorne faculty-related functions was 

insufficient to overcome their primary status as students .. 

In three successive opinions, Georgetown Univ., supra, 

Cornell Univ .. , supra and Barnard College, supra the Board con -

sistently held that students en1.ployed in the same cam.pus jobs as 

full-tim.e or part-tirne perm.anent, non-student employees did not 

share a cOInInunity of interest with such em.ployees.. The Board held 

in Georgetown that students represented a class peculiar to them.­

selves and that the teInporary nature of their em.ploytnent and the 

limits placed thereon by the institution negated any community of 

interest between thern and non- student full and part-time employees. 

The Board made its opinion in this regard most clear in its 

reversal of a Regional Director's decision to include st~~dents in a 

unit of clerical and other nonprofessional em.ployees at Barnard 

College. Noting that IIfew if any student employees ever remain or 

are permitted to remain permanently in their present elnployment, 
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it is clear that their employment [at the college] is only incidental to 

their educational objectives. 11253 

It is a reasonable assurnption that the Board Vv'ill continue to 

exclude students employed in full-time or part-tirr1e positions on 

campuses froIT} units of either faculty members or other profes-

sionals and frorn units of nonprofes sianal clerical, service, 

:maintenance and other employees. 

The cases involving the placement of academic personnel 

employed in various miscellaneous categories again depeYlded upon 

whether these personnel were considered professionals sharing a 

cornm.unity of interest with faculty members. 

In its unanimous decision in Leland Stanford Junior Univ. 

late 1974, the Board held that a unit of graduate research assistants 

inappropriate for purposes of collective bargaining. -The Board ruled 

that the RAI s were not employees v,,'ithin the meaning of Section 2(2) 

of the Act and accordingly no question of representation affecting 

cOITlITIe rc e exis ted. 

This was the first case in which the Board was presented 

with a petition for a bargaining unit composed solely of stude:lts. All 

the previous unit cases that involved students dealt with the question 

253 T:> d C 11- tIl" 5 Darnar 0 c'ge, supra a ~. 



335 

of \vhether students should be included in units with professional, 

faculty employees or units of permanent, nonprofessional service 

and maintenance e:rnployees. L"1 thQse cases, the Board had con­

sistently found that students constituted a separate class shari.ng a 

community of interest peculiar to themselves and therefore, they 

could not reasonably be included in a bargaining unit with either 

professional or nonprofessional employees. 

In its opinion, the Board noted that the record clearly 

showed that the doctoral degree in physics at Stanford University was 

clearly a research degree and that it was "clear that the policy of 

Stanford is to provide financial aid for its graduate students by means 

of a stipend for doing what is requ.ired of them to earn their 

degrees. ,,254 Further, the record indicated that there was no cor­

relation between the kind of research a student was doing and the 

amount of the stipend the student received, nor was there a 

correlation between the hours a student devoted to research and the 

Inoney the student received. The graduate assistants were entitled 

to student health care and insurance, and student housing and partici­

pated in campus activities. Th-ey did not receive any of the benefits 

extended to university employees. 

254Leland Stanford Junior Univ., supra at 622. 
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This decision re-emphasized the Board l s position that 

students \vorking in any capacity at the educational institution in 

which they were concurrently enrolled as students could not be 

considered em.ployees within the meaning of the Act. 

T\vo cases, Manhattan College, .supra, and Florida Southern 

College, supra, dealt, in part, with the question of whether Reserve 

Officer Training Corps (R. O. T. C. ) officer instructors should be 

included in a unit of professional, full-time faculty. In Manhattan 

College, the petitioning AAUP chapter wished to include in the unit 

the Air Force officers who were instructors in the aerospace studies 

department. Classes in that departInent were attended by students 

enrolled in the R. O. T. C. program.. The Board rejected the 

Petitioner's bid for inclusion of these instructors in the unit because 

the instructors were military personnel, paid by the Air Force and 

subject to its control and discipline. The Board did not believe that 

a sufficient com.munity of interest existed between the Air Force 

R. O. T. C. instructors and other faculty mem.bers on the campus. 

The reasoning was stated in Florida Southern, where the Board 

again rejected the proposal to include Army officer R. O. T. c. 

instructors in a unit with the non-R. O. T. C. faculty. Citing the 

prim.ary responsibilities of these officer-instructors had to the U. S. 

Army and the fact that they \\tere subject to the control of the Army, 
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the Board was not convinced that a cOrrlmunity of employment 

interest existed between the R. O. T. C. instructors and other 

instructors on the campus to justify including them in the unit. 

Both of these decisions errlphasize the Board's approach to 

establishing units of professional errlployees based upon factors other 

than advanced acaderrlic knowledge and training although such training 

is certainly a major consideration. The Board did not question the 

professionalism of military officer R. O. T. C. instructors. In this 

case the attachment such instructors had tb the servic.e was the over­

riding factor which prevented a sufficient community of interest from 

existing betvveen R. O. T. C. teaching officers and the rest of the 

acadeITlic teaching faculty. The R. O. T. C. instructors were clearly 

professional military officers, but their professional identity and 

their primary duties and responsibilities were to the services of 

which they were rrlembers. 

On the is sue of whether athletic coaches should be included 

in faculty bargaining units the Board has been consistent. In a 1972 

decision, Manhattan College, supra, the Board ruled that nonteaching 

athletic coaches were ftengaged in substantial part in teaching 

physical and mental skills, utilizing educationally acquired knowledge 

of their speciality ..• The' fact that their activities relate to an extra­

curricular rrlatter [college sports], while p<.:rhaps of some importance 
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to the students. is less significant in classifying the nature of the 

\vork." 255 Again significant consideration was whether the coaches 

\\I-ere profe s sional employee s ac cording to the definition of 

Section 2( 12) of the Act. In this case, the Board was convinced of 

the professional status of the coaches. However, in Point Park 

College, supra, the Board excluded coaches from a unit of f;J.ll-time 

faculty and other academic professionals because they did not 

receive tenure and their lines of supervisory authority and organi-

zation differed from the line of reporting for the faculty. An 

interesting aspect of this inconsistency is the fact that. the coaches at 

Point Park taught physical education clas ses and were still excluded 

from the unit while four of the ten coaches at Manhattan College did 

no teaching at all and were included in the unit. The Board noted in 

Point Park College, supra that the record \vas unclear Has to the 

extent to which coaches teach physical education and as to whether 

they are part-time];"s. ,,256 There was obviously a very clear explana-

tion of coaches duties and status presented in Manhattan College. 

Since the Board did not provide any more detailed explanation for the 

inconsistency of its decision, these cases emphasize the importance 

255Manhattan College, supra at 66. 

256 6' Point Park College, supra at lOb. 
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of providing the Board with a clear and detailed record so that 

bargaining unit determinations can be made based upon all the 

pertinent infor:mation. In Point Park College,. the Employer wished 

to have the coaches included in the unit. Quite possibly, this could 

have been accomplished had the college supplied more information 

to the Board regarding the coaches 1 teaching duties. 

In the case of other support personnel such as admissions 

officers, guidance and other counselors, program directors and 

coordinators, the Board ccnsistently approached the is sues by first 

determining 'whether the specific employee was in a profes sional 

position. Thus in C. W. Post Center, supra the Board decided that 

admissions and acadenric counselors were not professionals and .did 

not share a sufficient community of interest with the faculty. 

Counselors working in the guidanc e center were profes sional 

employees because of their status as qualified psychologists and as 

mem.bers of the faculty_ In all cases involving ancillary support 

personnel, the Board looked for an indicator of professional status 

and used this as the key deterITlinant in deciding whether to include 

or exclude personnel in the unit. 

The question of whether faculty employees in term.inal 

contract status with a college or university should be allowed to vote 

in a representation election has been consistently answered in the 



340 

affirmative. Obviously, it is in the interest of an institution not to 

have em.ployees voting in a union representation election whc have 

already been notified that they will not be re-employed. However, the 

Board has consistently held that such employees were members of the 

faculty for the duration of their contracts, had been hired as such and 

therefore shared a cOITlmunity of interest with the tenured and other 

non-tenured contract employees. It is a safe as sumption that the 

Board will continue to include terIninal contract faculty members in 

any faculty unit. 

SUMMARY 

In summation, the Board has been asked to consider the 

following questions regarding the placem.ent of ancillary support 

personnel in academic bargaining units: 

1. whether librarians are to be considered profes sional 

employees. Yes, they are professionals, generally 

have faculty status and are appropriately included ina 

unit of full-time teaching faculty. 

2. whether law school librarians shared a community of 

interest \vith the law school faculty sufficient enough to 

be included in a unit of law school faculty. Yes, they do. 
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3. whether the authority that librarians exercised over 

non-librarian clerical staffs made them supervisors 

per se and as such necessitated their exclusion from 

any bargaining unit. No, it does not. 

4. whether research associates and laboratory assistants 

should be excluded from a unit of full-time faculty 

employees. Yes, they are not faculty nlembers. 

5. whether graduate teaching and research assistants 

could properly be included in a unit with faculty 

members. No, they are not memb'ers of the faculty. 

6. whether graduate assistants were em.ployees within the 

meaning of the Act and whether they were entitled to 

select a bargaining agent and engage in collective 

bargaining as employees of an academic institution. 

No, they are not considered employees. 

7. whether guidance, admissions and placement counselors 

were professionals within the meaning of the Act and 

whether they could be appropriately included in a unit of 

faculty members. While they may be professionals they 

do not share a sufficient community of interest with 

faculty members. 
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8~ whether R. O. T .. C. officer-instructors shared a. 

sufficient com.munity of interest with the non-R. O. T. c. 

academic instructors to warrant inclusion in a faculty 

bargaining unit. No, they do not. 

9. whether athletic coaches were professional employees 

sharing a sufficient community of interest with a faculty 

to warrant inclusion in a faculty unit. It depends on 

whether the coach has faculty status. 

10. whether certain academic administrative personnel 

including non-academic deans, program directors I 

business manager, various public relations personnel 

and the director of admissions should be included in a 

unit with the faculty. To date, they have not been 

included. 

11.. whether faculty members on terminal contracts 

continued to share a community of interest with the 

faculty through the duration of their contract sufficient 

enough to allo\v them to vote in a bargaining 

representation election. Yes, they do. 



Chapter 7 

UNI"AIR LABOR PRACTICES 

The procedure by which the Board decides unfair labor 

pra~tice cases differs from. the procedures used in other cases. 

A Board appointed Administrative Law Judge257 takes the testimony 

of the Complainant258 and the Respondent259 and considers the 

briefs filed by the involved parties. Upon completion of this process, 

the Administrative Law Judge issues a written decision which 

includes a statement of the case, findings of fact, conclusions of 

law and a remedy, if appropriate. Exceptions to the decision of the 

Administrative La\v Judge may be filed with the Board. In such 

cases, the Board relies upon the evidence included in the record of 

the hearing before the Adnrinistrative Law Judge and such supporting 

and reply briefs as are filed. Often the General Couns el of the Board 

will file a brief either supporting or objecting to the decision of the 

A~inistrative Law Judge. 

257p . t A 19 1972 Adm' . . L J d rlor 0 ugust, , Inlstratlve aw u ges 
were known as Trial Examiners. 

258 . . . 
The party alleglng that an unfaIr labor practIce has been 

conunitted. 

Z59The party accused of the unfair .labor practice and 
responding to the com.plaint. 

343 
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As with preceding chapters, the cases presented here are 

those that have come before the Board because one or another of the 

parties involved objected to the decision of the Administrative Law 

Judge. 

The Board decisions of the unfair labor cases considered 

in this chapter also have a different forniat from other cases. The 

Board's decision and order, with its supporting rationale, appear 

first followed by a transcript of the Administrative Law Judge's 

decision and findings of fact. Because of this differing format, the 

style of the briefs presented in the chapter will also be altered. The 

facts of the case and the decision of the Administrative Law Judge 

appear first, followed by the Board's decision in the case. The 

details of the Board 1 s decision-making proces ses will be considered 

in the "Analysis" section of the chapter. 

To date, there have been relatively few unfair labor 

practice cases involving private institutions of higher education to 

come before the Board. The majority of these cases have involved 

non-faculty labor organizations. The cas es briefed" bela,"" will be 

consid~red in chronological order according to the date of the 

Board's decision. None of these cases have been reviewed in 

previous chapters. 
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UNF .AlR LABOR" PltA.CTICES 

LAWRENCE INSTITUTE OF TECHNOLOGY and AMERICAN 
ASSOCIATION OF UNIVERSITY PROFESSORS. APRIL 3, 1972. 
196 NLRB 28 (1972) 

Three members of the faculty at the Lawrence Institute of 

Technology (L. I. T .. ) located in Southfield, Michigan, alleged that 

they had been discriminated against and denied reappointm.ent at the 

institution for the academic year 1971-72 because of their union 

activities. L. I. T .. was an educational institution of higher learning 

with prim.ary emphasis on engineering and technical subject matters 

related to engineering .. 

L.1. T. contended that beginning in 1969, at approximately 

the same time that union activities among faculty members began 

occurring on the campus, the administration decided to take positive 

steps to improve the quality and effectiveness of the institution.. Part 

of this decision was manifested in a reassessment of the tenure 

system and a determination to prevent the automatic promotion and 

tenure of mediocre faculty members. Beginning in the fall of 1970, 

a part of this program \vas the requirement, for the first time, that 

department chairmen prepare detailed, written evaluations of the 

faculty members in their departments. 
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The record revealed that the term.inated faculty :members 

had been active in the AAUP activities on the caITlpus and actively 

supported the AAUpt s efforts to organize the L. I. T. faculty for 

purposes of collectiv~ bargaining. 

Two of the three alleged disc rirninatees had been employed 

at L. I. T. ror three years prior to their termination (since 1967), 

both received negative evaluations in the fall of 1970 and both were 

informed that students had objected to and com.plained of the quality 

of their teaching. 

The third dism.issed faculty member testified that he had 

never received any written warnings regarding his \vork performance 

and further, was not given any reason for his nonreappointment. 

When he requested" a written explanation of his termination, he was 

informed that it was the policy of L. I. T. "not to make the reason for 

nonreappointm.ent a m.atter of public record. ,,260 

Lengthy testimony detailing conversations and events was 

offered by the com.plainants and the respondent, with the respondent 

contending that the terrnination of the three com.plainants was not as 

a result of union involvem.ent but only coincidental with that 

involvement. Further, the respondent maintained that the three 

260Id• at 36. 
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complainants \vere not perforITling their teaching duties at L. I. T .. 

at an acceptable leveL 

The Administrative Law J·udge, concurring with the 

respondent's con.tention that the issues to be decided in the case 

were factual rather than legal, stated the following: 

"I have no basis for making an inform.ed judgement 
whether ..• in the normal course of events and in the absence 
of the recent policy of the AAUP to engage in collective . 
bargaining and the active involvement of the three in.dividuals 
therein, would have been reappointed. From the available 
evidence before me, I must ascertain" as best I can, whether 
their concerted activity was in whole or in part a factor in 
the decision of the Institute not to renew their contracts. ,,261 

The Administrative Law Judge found that Lawrence . 

Institute of Technology had engaged in an unfair .labor practice and 

had unlawfully terminated the three professors involved. 

Accordingly, the L. I. T. was ordered to reinstate the three faculty 

members with back pay plus interest. 

In reviewing this case the Board reversed the Administrative 

Law Judge IS findings, contending that L.1. T. had not unla'\vfully 

'finti:rnidated, coerc ed or restrained other members of the faculty in 

262 
their support of the AAUPIf and dismissed the complaint in its 

entirety. 

26lId• at 40. 

262Id . at 33. 
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DUQUESNE UNIVERSITY OF THE HOLY GHOST and LOCAL 249, 
INTERNATIO:NA.L BROTHERHOOD OF TEANISTERS, and 
EMPLOYEES COM:r-..1ITTEE OF DUQUESNE UNIVERSITY, PARTY 
IN INTEREST, AUGUST 14, 1972. 198 NLRB 891 (1972) 

The university was charged with assisting, supporting, 

dominating and interfering with the administration of the Employees 

Committee in violation of Section 8(a)(2)263 of the Act. 

The Employees COlnmittee at Duquesne ,-vas formed at the 

suggestion of university president and vilith the assistance of the 

director of personnel services for the purpose of electing a "voice" 

for all nonexempt employees not already represented by the 

custodial and building m.aintenance union on campus. 

The record showed that the Employees Co:mrn.ittee consisted 

of the elected representatives, had no constitution or bylaws and 

collected no dues. The weekly comm.ittee newsletter was printed by 

the university, and other cornm.ittee m.aterial was prepared on 

university stationery, copied on university m.achines and charged to 

263"It shall be an unfair labor practice for an em.ployer to 
dominate or interfere with the formation or adm.inistration of any 
labor organization or contribute financial or other support to it: 
Provided, That subject to rules and regulations made and published 
by the Board pursuant to section 6, an employer shall not be 
prohibited from permitting employees to confer with him during 
working hours without los s of time or pay ••. " Section 8(a)(2), 
National Labor Relations Act, 49 Stat. 449 as amended. 
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the personn.el director r s budget. The committee meetings were held 

on university time in a room provided by the university. COITlmittee 

ITlembers 'were not docked for tiITle spent in these meetings. Further, 

the university established a Staff Relations Com.rnittee (SRC) COITl­

prised of six administrators and the personnel director, to discuss, 

consider and act as interrtlediary bet\)\leen the Employees Committee 

and the Administrative Council (the governing body of the university) 

on the plans and proposals of the Employees COlnmittee. Members 

of the EITlployees Committee sat on the SRC but did so under protest. 

Because of these protests, the SRC was eventually dissolved. The 

Employees Committee never negotiated with the university for a 

collective bargaining agreement. 

In the spring of 1971, the Employee Comm.ittee and 

Teamsters affiliated Local 249 began soliciting authorization and 

Local 249 filed tVlO representation petitions with the Board. The 

Employees Committee intervened in these proceedings. 

The university's response to the charge of interference and 

domination was that although the university recogniz"ed that the 

Employees Comlnittee was a labor organization, it maintained that 

it recognized and supported m.any student, faculty and staff com­

mittees on the canlpus but that it had never dominated nor attempted 

to dominate any of these c01l'lmittees. Noting that "unlike industry 
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and l:ommercc, committee participation is an integral part of 

acadenlic administration .... and their recommendations are given 

serious consideration,,264 Duquesne maintained that they had not 

treated the Employee Corrunittee any differently from. nunlerous 

other committee groups on calupus. 

The Administrative Law Judge found that the Respondent had 

interfered \vith the adn1.inistration of the Employee Committee 

because it attempted to control t..'he com.mittee and made financial 

contributions to support it in violation of Section (a){2) and (1) of 

the Act. Accordingly, the Respondent was ordered to cease and 

desist such practices and disestablish the Employee Corn.rnittee. 

The Board agreed that the Respondent had unlawfully 

assisted and financially supported the Employees Com.mittee, 

however, the Board did not agree that the Respondent had d01llinated 

the committee. Accordingly, the Board ordered that the Respondent 

ceas e and desist financial or other support and as sistance and with­

hold recogniticn of the com.mittee until such time as the committee 

was certified by the Board as the bargaining agent for the nonexempt 

employees in the unit. 

264Duquesne Univ., 198 NLRB 891 (1972) at 898. 
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MONMOUTH COLLEGE and ARTHUR S. WEINBERG, JUNE 27, 1973. 
204 NLRB 554 (1973) 

Weinberg, a forITler instructor of economic s in the 

departn1.ent of business adITlinistration at 1v1onm.outh College, con-

tended that the nonrenewal of his teaching contract was a 

discriITlinatory action and was a result of his union and anti-

administration activities. 

Weinberg began teaching at MonITlouth in the fall of 1969. 

During that year the chairm.an of the department assigned hiITl the 

administrative task of scheduling the curriculum for the departInent. 

His contract was renewed for the academic year 1970-71 with a 

salary increase and the additional responsibility of assisting the 

chairman in proces sing written applications and interviewing those 

applying for positions within the departm.ent. The departm.ent 

chairman testified that Weinberg was lIa very articulate, bright, 

young man, had good rapport with his students .•• 11265 however, 

Weinbergts teaching contract was not renewed for the academ.ic year 

1971-72. Previously, V{ einberg had become an elected n1.ember of 

the executive comn1.ittee of the Faculty Association of Monmouth 

College (F AMCO). FA1v1CO was a labor organization seeking to 

represent the Monmouth faculty for purposes of collective bargaining. 

265Id• at 556. 
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Weinberg was also actively supporting the cause of two 

faculty mem.bers who had engaged in an anti-war protest at a recent 

college convocation. At a joint faculty meeting to discus s plans to 

defend these two professors, Weinberg had proposed that the faculty 

take Ilstrong united action by voting no-confidence in the 

adrninistrationlt266 of the college1s president and further accused 

the college president of ignoring the faculty bylaws and procedures 

in instituting termination actions against the hvo professors. 

The department chairman testified that Weinberg was not 

reappointed because he had failed to m.ake sufficient progres s on the 

completion of his doctorate degree. He further stated that an 

abundance of applicants holding the Ph. d degree in econorrdcs 

offered him the opportunity "to improve the academic quality of his 

department ••• [and] increase the percentage of doctorates inasmuch. 

as accredited membership in the American Collegiate Schools of 

Busines s required 40 percent of the teaching' staff to be holders of 

doctorates. tt267 In 1970 only twenty percent of the faculty in the 

business administration department at Monmouth College had 

doctorate degrees. The chairman also acknowledged some 

266Id. 

267Id• at 556. 
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subjective factors in his evaluation of Weinberg including "a 

personality difference ••. lack of rapport,,268 and his know-ledge that 

Weinberg's car had been repossessed by the Sheriff. The record 

indicated that Weinberg was pursuing his doctorate degree at New 

York University and taking the IllaxiInurn num.ber of courses 

allo,vable for a part-tim.e student. He would have completed all the 

course requirements for the degree in June 1972. 

The Administrative Law Judge found that the college had 

engaged in an unfair labor practice by its termination of 'V"einberg. 

The college was ordered to cease and desist and to take affirIllative 

action to reinstate Weinberg with back pay and expu...1J.ge his personnel 

records of all derogatory or disparaging statem.ents. 

The Board, however, was not convinced that the nonrenewal 

of Weinberg I s contract was due to discrinlinatory labor practices on 

the part of the college and the Board dismissed the cOIllplaint, thereby 

reversing the findings of the Adrrrinistrative Law Judge. 
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UNIVERSITY OF CHICAGO LIBRARY and ROBERT S. MCGEE AND 
LOCAL 103 A, NATIONAL COUNCILi' DISTRIBUTIVE WORKERS OF 
AMERICA, ALA, UNIVERSITY OF CHICAGO LIBRARY PROFES­
SIONAL STAFF ORGANIZING COMMITTEE: LOCAL 103 B, 
NATIONAL COUNCIL, DISTRl BUTIVE WORKERS OF AMERICA, 
ALA, UNIVERSITY OF CHICAGO LIBRARY NON-P.ROFESSIONAL 
STAFF ORGANIZING C01v1MITTEE, AUGUST 3, 1973. 
205 NLRB 220 (1973). 

McGee, the individual named in this case, filed a charge 

alleging that the University of Chicago had committed an unfair labor 

practice because several of its supervisors were active and 

influencial in union activities and organizations. The Office of the 

General Counsel of the Board, upon examining tI:-e charge, issued a 

complaint alleging that nine individuals with supervisory status had 

assisted the union in its overall efforts to organize the library's 

employees, and therefore, the university had violated Section 8(a)(2) 

of the Act. This section states that nit shall be an unfair labor 

practice for an employer to dominate or interfere with the formation 

or administration of any labor organization or contribute financial 

or other support to it .. 0 ,,269 

The University of Chicago, the Respondent, did not deny that 

the nine individuals named by the General Counsel were supervisors 

269S~cti'on B(a)(2) National Labor Relations Act, 49 Stat. 449 
as amended. 
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nor that these individuals had assisted in organizing the library 

ernployees. 

In 1.1arch 1971, two years before this case vIas heard, the 

National Council of Distributive \Vorkers, staff, Union Local 103 had 

filed a repres entation petition seeking a unit of all em.ployees of the 

University of Chicago Library and including clericals and profes­

sionals in the saIne unit. At the hearing, evidence was presented 

concerning the profes sional and supervisory status of SOUle of the 

librarians, and the Regional Director determined that supervisors 

were active and supporting Staff Union Local 103. Because of this 

determination, the petition was dismissed. Seven months later, in 

Decem.ber 1971, the union split into two locals to accornm.odate both 

the profes sional employees and the clerical employees. Thus Local 

Local 103 A became the union for the professionals at the University 

of Chicago Library and Local 103 B became the union for the clerical 

employees. 

At issue in the instance case was the question of whether 

professional employees and nlembers of Local 103 A should be 

excluded from the union if they supervised nonprofessional e:rnployees 

who were Inembers of Local 103 B. The Distributive ¥lorkers of 

America, National Council and Locals 103 A and 103 B maintained 

that none of the nine individuals in question "Yere supervisors within 
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the meaning of the Act and therefore, because they were not 

supervisors, no unfair labor practice had been committed by their 

activity in and support of union organizing activities. 

Although this case involved an unfair labor practice charge, 

the basic issue \vhich needed to be resolved was whether the individ-

uals in question were, in fact, supervisors and if so, whether their 

union activities had violated Section 8(a)(2) of the Act. The peculiar 

aspect of this case was the fact that both the General Counsel and the 

University of Chicago were in agreement against the union that an 

unfair labor practice had been com.rnitted because' the individuals 

concerned possessed supervisory status. 

In his general consideration of the case, the Adm.inistrative 

La'\v Judge noted a distinction between technical direction and super-

vision and stated that lithe fact that some librarians •.• make effective 

recommendations on how to organize their departn1.ents or sections, 

what type of employees to hire for one aspect of work or another ••• 

or even what wage scale would be justified •.• proves only their 

professional status, and serves not at all to prove they are 

supervisors in the statutory sense. 1,270 

270 . 
Unlv. of Chicago Library, 205 NLRB 220 (1973) at 229. 
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The Administrative Law Judge then considered each of the 

nine individuals separately, finding that four of the nine were super-

visors within the meaning of the Act. In considering the allegations 

that some of these individuals assisted the union, the Judge pointed 

out that these individuals did not believe they were supervisors and 

had "a right to dispute the contrary assertion of [their] 

employer. ,,271 Maintaining that the basic dispute - the questions of 

the supervisory status of these and other librarians - needed to be 

resolved by the Board first, the Administrative Lav:: Judge dismissed 

the unfair labor practice complaint. In supporting his finding to 

dismiss the com.plaint, the Judge noted that the first representation 

petitions filed in the case had been dismis sed when it appeared that 

there were supervisors among the union activists even though no 

unfair labor practice charge had been filed and stated: 

IIIf this procedure was correct, it •.. [WOUld mean] that in 
every representation case when the employer would exclude 
particular employees from. the bargaining unit on the ground 
they were supervisors and the evidence [indicated that they 
were] supervisors and [had participated] in the organizational 
cam.paign, the entire proceeding must be termin~ted. This is 
neither Board law nor Board practice. 11272 

271Id. at 234. 

272Id • at 235. 
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The Administrative Law Judge further noted that the nine individuals 

in question had the right to have the questions of their supervisory 

status decided by the Board in a representation proceeding and on 

that basis disrnis sed the unfair labor practice charge in its entirety. 

The Board reversed the dismissal of the charge. Noting 

that it agreed with the Administrative Law Judge that a representa-

tion proceeding was the preferred method of determining supervisory 

status, the Board stated that: 

tI ••• we cannot ignore the fact that a charge alleging unlawful 
domination and interference on the part of the Employer was 
filed, the General Counsel issued a complaintjl and a hearing 
was held at which issues \vere litigated. Iil these circum.stances, 
we can perceive no justification for dismissing the complaint 
¥lithout reaching the merits. II 

The Board determined that all nine individuals involved in the 

complaint were supervisors within the meaning of the Act and 

ordered the university to cease and desist from interfering \vith the 

formation and administration of the involved labor organization and 

any other labor organizations at the University of Chicago. 273 

273Id• at 222. 
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UNIVERSITY OF THE PACIFIC and SERVICE EMPLOYEES 
INTERNATIONAL UNION, LOCAL NO. 22, OCTOB-ER 25, 1973. 
206 NLRB b06 (1973). 

The Board adopted the recommended order of the 

AdIninistrative Law Judge. 

The complaint alleged that several supervisory employees 

of the University of the Pacific, the Respondent, interrogated, 

threatened, m.ade benefits promises and other\vise intimidated 

employees to persuade them to vote against the union. 

The evidence presented by the General Counsel revealed that 

the superintendent and assistant superintendent of all building and 

maintenance employees approached several gardeners and custodians 

in the days prior to the union election and engaged thelu in conversa-

tions about the union. Specifically, the employees were told that if the 

union was voted in, the university v.rould have to layoff employees and 

that gardeners and other employees who worked outdoors would no 

longer be alloVi.red to engage in indoor work on rainy days thus losing 

Illany work hours for which they would not be paid. 

The Respondent did not deny that several of its supervisors 

had questioned employees concerning their attitudes toward the union. 

However, the Respondent maintained that these statements were not 

the official views of the university but the personal opinions of the 

speakers. The Administrative Law Judge noted that the language 
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problem created by the fact that some employees spoke little 

English greatly increased the possibility that "a prediction of 'what 

could happen, vis-a-vis what would happen (in the absence of an 

abundance of explanatory language) might very easily have been 

misunderstood. 1/
274 

Accordingly, the Judge concluded that the University of the 

Pacific had committed unfair labor practices under Section 8(a)(l) 

of the .A.ct 275 and ordered the university to cease and desist from 

such practices. 

THE UNIVERSITY OF CHICAGO and COLLEGE, UNIVERSITY AND 
SCHOOL EMPLOYEEST UNION LOCAL 321, SERVICE EMPLOYEES 
INTERNATIONAL UNIO:N, AND LOCAL 1657, AMERICAN FEDER­
ATION OF STATE, COUNTY AND MUNICIPAL EMPLOYEES UNION, 
APRIL 26, 1974. 210 NLRB 190 (1974). 

The Board adopted the recommended order of the 

Administrative Law Judge. 

The issue in the case was whether the University of Chicago, 

while under contract with Local 321, could unilaterally transfer 

274Univ. of the Pacific~ 206 NLRB 606 (1973) at 610. 

27511It shall be an unfair labor practice for an employer to 
interfere with, restrain, or coerce employees in the exercise of 
rights guaranteed in Section 7. II Section B(a)(l), National Labor 
Relations Act, 49 Stat. 449 as alTIended. 
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nineteen custodians in that union to another union, Local 1657, where 

they would be working under different contract provisions and at a 

lower rate of pay. 

Local 1657 was a unit of about 900 employees, ZOO of which 

were as signed to the Biological Sciences Division (BSD) in such 

capacities as housekeeping, general and food service, nursing 

assistants, aniInal caretakers and various other jobs. 

Local 321, a unit of about 300 employees was comprised of 

such physical plant service and maintenance workers as store :room. 

attendants, janitors, athletic field maintenance workers, building 

engineers and mechanics and other positions. Both unions had a 

twenty-five year bargaining history with the university. Nineteen 

custodians in Local 321 were employed in the Biological Sciences 

Division (BSD). 

The nineteen custodians involved were assigned to clean 

certain portions of the rnedical-acadernic cornplex in the BSD. They 

functioned under the supervision of the dean of the BSD although their 

compensation was a part of the physical plant budget which \vas re­

allocated to the dean f s office for distribution as custodial salaries. 

These custodians performed certain janitorial services in all 

designated areas of the medical-academic complex. They did not 

clean any areas devoted principally to patient care, operating rooms 
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or bedrooms. Also, the level of the cleaning performed by 

111.elubers of Local 321 was of lower quality than that performed by 

Local 1657 personnel. Local 321 employees \vet-mopped, stripped 

and "vaxed floors, picked up debris, emptied trash and ashtrays but 

they did not wash walls or wet-mop as frequently nor use germicidal 

detergents as did the melubers of Local 1657 working in BSD. The 

BSD areas cleaned by each union's members were clearly designated. 

In July 1971 the Director of Personnel informed Local 321 

that the university was lfexperiencing organizational difficulties­

stemming frorn the maintenance •.. of two bargafning units of 

janitorial employees" and therefore, the Medical School cleaning 

activities were being reorganized which would result in reducing 

fourteen of Local 321' s nineteen rn.ernbers working in the hospitals, 

seven of whom would be laid off (those with seniority) and seven of 

whom would be displaced. Laid off and displaced Local 321 

members were urged by the university to change over to Local 1657 

where they would be given, in order of seniority the first opportunity 

at the jobs open in the unit as the result of the consolidation. In 

August 1971, fourteen meITlbers of Local 321 were laid off; twelve 

sought and obtained eITlployment in the Local 1657 unit. Three of 

these employees received approxirnately the same wages after the 

change over as before, the remainder suffered wage reductions. 

... 



363 

The Respondent was charged with a violation of Section 8(d) 

of the Act \vhich states in part: 

I'Provided, That where there is in effect a collective 
bargaining contract covering employees in an industry affecting 
commerce, the duty to bargain collectively shall also Inean that 
no party to such contract shall terminate or modify such 
contract ... It 2 76 

The Administrative Law Judge found that the university had simply 

substituted lIthe lo\ver contract rates for custodial work fou.nd in 

another contract which the university had negotiated with another 

union in another unit. ,,277 

The Respondent maintained that Local 321 had agreed to a 

\V-aiver of its contract because of a statement made by the secretary-

treasurer that the local would not fight the university on this matter. 

However, the record showed that Local 321 had clearly stated its 

objection to the change over. 

The Administrative La\'v Judge found that the university had 

engaged in an unfair labor practice and recommended affirmative 

action to remedy the wrong. 

276Section 8(d), National Labor Relations Act, 49 Stat. 449 
as amended. 

277Id. at 198. 



364 

TRUSTEES OF BOSTON UNIVERSITY and BUILDING AND SERVICE 
EMPLOYEES INTERNATIONAL UNION, LOCAL 254, APRIL 29, 
1. 974. 210 NLRB 330 (1974). 

The Board adopted the recommended order of the 

Administrative Law Judg e. 

The ullion maintained that Boston University had failed to 

perform its statutory bargaining obligation because it has refused to 

provide the union with information it requested. The union alleged 

that this information was relevant and es sential to a grievance. 

The record showed that the university had elinlinated the 

Paint Shop from its Physical Plant Department, citing budget .reduc-

tions as the cause for this action. The closing of the Paint Shop on 

the grounds that it provided the least essential service, caused the 

layoff of six of the seven painters en1ployed there. 

In accordance with the grievance procedure prescribed in 

the contract betw'een the union and the university, the union initiated 

grievance procedures, and requested information on the amount of 

painting work which the university had been letting to .:subcontractors. 

The Assistant Business Agent for the union asserted that the 

university could not be acting in good faith if it eliminated its Paint 

Shop but continued to provide substantial painting work for outside 

contractors. In order to determine v.rhether this was the case, the 



365 

union requested copies of the subcontractor painting contracts for 

1972, 1973, and 1974. The university refused to supply the union 

\vith these copies. 

The Administrative Law Judge found Ilthat such information 

has potential relevance to the grievance in question and should 

therefore be produced .. lf278 This information. would, the Judge 

maintained, provide sorne insight as to whether the university acted 

arbitrarily, capriciously or in bad faith when it eliminated its 

Paint Shop. Accordingly the Judge ordered that the university 

furnish the union with the requested materials. 

ANALYSIS 

The Board's decisions in unfair labor practice cases 

involving colleges or universities have been lirn.ited. However, those 

decisions in which the Board's findings differ in whole or in part 

from the findings of the Administrative Law Judge are the most 

instructive and illuminating cases for the educational adIllinistrator 

dealing with campus labor relations. These differing conclusions 

278 . 
Boston Dnlv., 210 NLRB 330 (1974) at 333. 
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and the Board's explanation thereof provide insight into those 

practices and actions the Board considers to constitute unfair labor 

practices. 

In Lawrence !nst. of Tech., supra the Board ruled that the 

institution had not conunitted an unfair labor practice when it 

terlTIinated three instructors. At the heart of the complaint was the 

fact the timing of the terminations coincided with the increased 

participation of the complainants in faculty organization and union 

activities on the campus. 

The record revealed that Lawrence Institute had begun an 

active cam.paign to upgrade the quality of its educational offerings 

and the effectivenes s of its instruction in 1969. To reinforce this 

administrative commitment to improvement, the institute began, in 

the fall of 1970, a system of formal written faculty evaluations and 

adopted a formal policy for granting tenure as well. During this 

sarne period, the AAUP began an effort to organize the institute's 

faculty and achieve recognition as the faculty's collective bargaining 

representative. The three faculty members involved in this com.­

plaint - one assistant professor and two instructors - were quite 

active in AAUP organizing activities on the campus. 
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The record indicated that a significant nurn.ber of complaints 

from students and faculty colleagues had been lodged against the 

three instructors. These complaints addressed both the quality of 

the Con~plainantt s teaching and the inadequate preparation their 

courses provided for more advanced courses at the institute. Student 

dissatisfaction with these faculty m.em.bers was reflected in the 

increasing failure of students to register for courses taught by the 

Con1.plainants. Complaints of poor clas s preparation on the part of 

the instructors and inadequate presentation or explanation of 

materials, as well as reports of unprofessional deportment \vere 

made to department chairmen. The institute was able to convincingly 

document these complaints and demonstrate that such complaints 

provided an adequate basis for the individual department decisions to 

terminate these faculty members. The fact that the newly adopted 

tenure policy that was designed to insu.re that Hanly the fittest of the 

fit,,279 remained at Lawrence Institute also lent support to the 

Respondent's position. 

279Lawrence lnst. of Tech., supra at 28. 
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In its consideration of the testim.ony, the Board \vas not 

convinced that a discriminatory motive existed and was unwilling to 

accept the simultaneous timing of the rise of union activity and the 

documentation of poor teaching as premeditated action designed to 

provide the foundation for discrin1.inatory action. Noting that "if a 

finding of discriminatory motive is to rest alm.ost entirely on the 

timing of Respcndent' s conduct in relation to [Complainant's] union 

activities, 11 the Board pointed out that it was essential "to establish 

the sequence of events with sufficient clarity to support such a . 

finding. 1I280 The Board further vie\ved the decision by department 

personnel to begin and update files of complaints regarding the 

teaching performance of the fac~lty members as a sound personnel 

action. 

The Board r s decision to dismis s the complaint was further 

buttressed by the fact that while the timing of the dismissals may 

have coincided with more active participation by the Complainants in 

union organizing activity, the notices of termination were made in all 

departments at the same time each year and the timing of the 

decisions appeared to "bear a stronger relationship to the schedule 

280 Lawrence Inst., supra at 29. 
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established in the faculty handbook,,281 than to concerted union 

activity on the part of the faculty members bringing the complaint. 

In addition, the record showed that numerous other instructors, 

some in the same instruction departments as the COlTIplainants, 

were engaged in union activities and were not terminated. 

Finally, the Board was convinced that the individual 

evaluations of the Complainants' clearly demonstrated a standard 

performance below that of other members in their respective 

departments. In the instant case, one of the instructors had clearly 

refused to cooperate with other mem.bers of the 'department or 

comply with established department policies. When a reduction in 

the number of teaching faculty in the department became necessary 

because of economic and other administrative considerations, the 

Board found the terluination of an instructor whose performance was 

poor and who demonstrated a continued lack of cooperation to be a 

logical decision. 

This early unfair labor practice decision indicated an 

unwillingness on the part of the Board to accept the coincidental 

tim.ing of faculty termination and faculty participation in union 

activity as the sole basis for an unfair labor practice, particularly 

l8lId• at 31. 

.. 
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when ample evidence existed which demonstrated that the reasons for 

the terrnination were based upon poor performance. Further, the 

Board v/as clearly stating that institutions had the right to upgrade 

the qu.ality of their teaching staffs based upon evaluations of perfor-

mance and other criteria as long as involvement in labor organizing 

activities was not a factor in deciding 'what constituted less than an 

acceptable perforlnance. 

In Monmouth College, supra, another case involving the 

dismissal of an instructor, the Board again rejected the Administra-

tive Law Judge t s conclusion that an unfair labor practice had been 

committed. As in Lawrence Inst., supra, an instructor alleged that 

his teaching contract had not been renewed because of his activity in 

a labor organization seeking to represent the Monnlouth College 

faculty for purposes of collective bargaining. 

In discus sing the Administrative Law Judge r s finding that the 

attitudes of the Com.plainant's department chairman inferred hostility 

toward the Complainant's prounion and anti-adrninistration activities, 

the Board stated that: 

"1yV- e cannot hold, on inference alone, that the nonrenewal of 
the contract was based upon a discrilninatory motivation. We 
are unwilling to presume that Respondent harbored unionanirnus 
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bas ed upon an expres sian of opinion by the Chairman of the 
Department. .• tha t he felt [a union J ... would be 'bad f for the 
College. 11282 

The Board elaborated on the statement, pointing out that 

such expressions of opinion when they are unaccompanied by threats, 

promises or coercive statements did not, in and of themselves, 

prove that the college's hostility to\vard a faculty union was so 

strong as to caus e the college to deny reappointment to an instructor 

with a pro-union philosophy. 

There was no evidence in this case to indicate that other 

pro-union faculty members had been terminated. In fact, a letter 

sent by the college administration to the Monmouth faculty clearly 

stated the college t 5 recognition of the right of its faculty to select a 

collective bargainfng agent. This letter indicated the college's 

preference that its faculty not select a union to represent it, 

however, the letter also stated that "if a majority of the full-time 

faculty who vote \vant a union here that is their right. The admin-

istration respects that right, and will abide with their wishes if a 

. . 1 d 1. 283 unlon IS se ecte . 

282Monn1.outh College, supra at 554. 

283Id• at 555. 
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The Monmouth College decision again pointed up the 

Board's unwillingness to accept the coincidental occurrence of pro­

union activity and termination of a union-activist faculty member as 

proof that an unfair labor practice had been committed, particularly 

if it could be dernonstrated that ample, objective reasons for 

disITlissal existed based upon unsatisfactory performance. In this 

case, the college was attem.pting to upgrade the quality of its 

departm.ents primarily by increasing the number of faculty members 

holding the Ph. d degree.. The Complainant did not have a Ph. d 

degree. Since the department ·\~".as required to have 40 percent 

Ph. d's on its teaching staff in order to maintain accredited status 

and since only 20 percent of its faculty held Ph. dIs there was a 

concerted effort to bring in new faculty who had completed their 

doctoral degrees. The Complainantts departrrtent chair:rn~n 

testified that there were an abundance of qualified applicants holding 

Ph. d degrees in economics and that in view of the fact that the 

Complainant had not yet completed his degree and was not in the 

chairman's opinion making sufficient progress to complete such 

degree, he recoITlmended ter:rnination. 

In this decision the Board reiterated its earlier position 

that college adrninistrators could effectively ternrinate faculty 

en1.ployees for poor performance or because of efforts to upgrade 
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the type and quality of the educational prograrrls offered as long as 

these terminations were not the result of union animus of discrimi-

nation against faculty members because of union activities. 

In another early decision, Duquesne Univ., supra, the 

Board considered the question of whether the university had inter­

fered with or unalwfully assisted the Ern.ployees Con'lrn.ittee, a group 

established for the purposes of organizing and acting as the bargain­

ing representative of the university staff. In this case the Board 

agreed with that part of the decision of the Administrative Law 

Judge, which held that the university had unlawfully assisted and 

supported the Ern.ployees Committee. However, the Board did not 

find that the university had dominated the committee and disagreed 

with the Adrn.inistrative Law Judge's conclusion that the Employees 

COlnmittee should be disestablished. 

The Board based its decision that an unfair labor practice 

had been committed in violation of Section 8(3.)(2) of the Act284 on 

the fact that Duquesne's personnel director provided a .. dvice and 

counsel to the Staff Relations Conlmittee {SRC). The SRC was 

designed to act as a liasion between the Enlployees Corn.lnittee and 

the Administrative Council vvhich the governing body of the university. 

284See page 349 above, note 263 fo:r the text of this section. 
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In the capacity of chairlnan of the SRC, the university's personnel 

director recomTIlended changes, rewrites and other modifications 

to proposals submitted by the Employees Committee prior to the 

submis sion of these proposals to the Administrative Council. The 

fact that the SRC functioned as an advisory body to the Employees 

Committee and that even after its disbandment due to ernployee 

protest, a university vice president presented hitnself as the 

advisor who \vould carry the Employees Committee's proposals to 

the Administrative Council were construed by -the Board to be 

evidence of unwarranted interference by the university in the affairs 

of the Employees Committee. 

The record also showed that the Employees Conunittee was 

completely dependent upon the university for nu:rnerous financial and 

administrative assistance. The conunittee used university meeting 

rOOIllS and mailing and printing facilities and committee members 

were not docked for time spent at Employees Committee meetings. 

It is important to note the Board's statement that use by an 

employees' organization of the employer t s service·s, facilities and 

titne do not per se constitute an unfair labor practice on the part of 

the employer. In fact the Board noted that " we have sorrletilnes 

characterized benefits of the type found herein merely as friendly 
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cooperation growing out of an amicable labor-management 

relationship. 11285 However, the Board qualified this statelnent with 

the caveat that such aITlicable relationships are only perm.issible 

v.,hen it is clear that Iran em.ployer [following recognition of a 

bargaining agent] deals with that representative at arm's length. 1I286 

Another factor in the Board I s determination that Duquesne 

had committed an unfair labor practice hinged on evidence that the 

university's personnE:!l director had recommended an attorney to 

the Employees Com.mittee, suggesting that such attorney be used to 

represent the committee in upcoming representation proceedings .. 

These proceedings involved another labor organization, Local 249, 

which was also trying to represent the university staff employees. 

In fact, it was this organization vvhich had filed the unfair labor 

practice charge against the university. The Employees Committee 

selected the suggested attorney. Since there was no treasury and 

therefore clear that the Employees Committee was unable to pay an 

attorney, it was reasonable to assume that the university was 

supporting the Em.ployees COlnmittee in its upcoming representation 

proceeding over another union that was also seeking election as the 

285n ' U . t 891 uque sne n1 v .. , supra a . 

286 
Id. at 891. 
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sole bargaining representative for the university's employees. This 

reinforced the Board's conviction that the university was assisting 

and supporting the committee and to some extent supported the 

inference that the Employees Committee was, in some respects, 

a "company union. II 

The Board was not, however, convinced that the university 

had dOlninated the Employees Committee. The lack of evidence of 

domination led the Board to the conclusion that it was not necessary 

to disband the committee. In essence, the Board was saying that 

even though Duquesne had made financial and other unlawful contri­

butions to the Employees Committee, the comlnittee had maintained 

its integrity as an eInployee organization. It had not becoIne a 

company union and there \vas no necessity to disestablish the 

committee. The Board did not believe that the SRC had been 

created to iInpede or frustrate the cOInmittee, particulary in view 

of the fact that the Employees Committee continued to function 

independently both during and after the existence of the SRC. The 

fact that the SRC was disbanded because of Employees Committee 

opposition to it was, for the Board, acceptable proof that the 

university had not dominated the Employees Conunittee. 

This decision illustrates the care with which the Board has 

considered individual unfair labor practice. charges lodged against 
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colleges and universities. In this case the Board deterITlined that 

Duquesne had violated the Act, however, its decision for corrective 

action differed both in extent and type from that proposed by the 

Administrative Law Judge. The Board's order stated that the 

university was to cease and desist from. offering financial and other 

support to the Employees Committee, but the Board did not order 

th e disestablishITlent of the committee. Instead, it recognized the 

committee as the potential representative for purposes of collective 

bargaining, pending certification as such pursuant to Board ordered 

and conducted elections. 

Univ. of Chicago LibrarYt supra involved the question of 

whether supervisors had assisted the union in its organization 

efforts. Because supervisors, by definition are representatives of 

l11.anagernent, participation by supervisors in union activities 

constitutes an unfair labor practice. 

An interesting aspect of this case, however, was the fact 

that the union maintained that the nine individuals named in the 

cOITlplaint were not supervisors while the Respondent, the university, 

and the General Counsel of the Board contended that these 

individuals we.re supervisors. In this instance, it is obvious that it 

was beneficial for the university to have these employees identified 

as supervisors and thus acting as representatives of the university 
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rather than as representatives of the employees union. The uniqu.e 

aspect of this case \:t,,'as the union t s contention that the university had 

not violated the Act while the university argued that through the 

actions of its supervisors, it had committed unfair labor practices. 

The Administrative Law Judge in this case recomITlended 

dismissal of the complaint, determing that the questions of 

supervisory status had precedent over the unfair labor practice 

charge and prevented the resolution of the charges until the 

supervisory deterITlinations were made. 

The Board agreed that the threshold question was one of 

determining the supervi,sory status of the individuals involved, 

however, it did not consider this issue sufficient to justify outright 

dismissal of the cOlnplaint: 

"While we agree that a repr~sentation proceeding is the 
preferred Inethod of determining supervisory status, we cannot 
ignore the fact that a charge alleging unla\vful dOITlination and 
interference on the part of the Employer was filed, the General 
Counsel issued a conlplaint and a hearing was held at which the 
issues were litigated. In these circum.stances, we can perceive 
no justification for disITlissing the complaint without reaching 
the rnerits o 11287 

The Board considered the status of each of the individuals named in 

the complaint, determining that all nine individuals were supervisors. 

In its consideration -of 'whether wlfair labor practices ha1 been 

287
U 

« 

nIV .. of Chicago Library, supr~ at 222. 
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comn1itted, the Board examined the specific conduct alleged to have 

been a violation of Section 8(a)(2) of the Act. In this regard, the 

Board found that social functions hosted by supervisors were not 

violations because there had been no discussion of union business 

and because the affairs had been open to all employees of the 

library and not limited to those employees in the unit sought to be 

represented. 

However, the appearances and participation of supervisors 

as em.ployee representatives at Ineetings with management were 

considered unfair labor practices because "it is 'clear that an 

employer violates Section 8(a)(2) when it negotiates "vith a 

committee that has as a member a supervisor. ,,288 

Commenting on the participation of a supervis or in 

picketing, the Board pointed out that even though the supervisors 

did not intend it, their pres ence in the picket line "lent ostensible 

management support to their activities, If and their picketing 

activities could have had a "coercive effect on those whom they 

supervise. 11
289 The Board was clearly saying here that supervisors 

have no more right to pressure employees, whether intentionally or 

Z8BId . at 224 .. 

289Id . at 224 .. 
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not, into joining a union than they have to coerce or intimidate 

ernployees into refusing to join a union. 

Because this case involved two separate units of the sam.e 

unit - one for professional librarians and one for clerical staff at the 

library - the Board determined that some of the activities of the 

nine supervisors did or did not represent an unfair labor practice 

depending upon whether these supervisors supervised only profes­

sionals, only nonprofessionals or both. Thus the supervisors who 

were coeditors of the publication of Local l03 A, the union of pro­

fessional employees, did not, in their capacity as supervisors cause 

the university to commit an unfair labor practice because these 

supervisor-editors only supervised nonprofessional employees and 

did not supervise any of the profes sional employees sought to be 

represented by Local 103 A. 

However, another individual who supervised both 

professionals and nonprofessionals had caused the Respondent to 

violate the Act when she attended the union's national convention as 

a representative of Local 103 A, the professionals' union. 

In this case the Board considered not only each supervisory 

status question but each allegation of unfair labor practices and 

issued cease and desist orders for all those actions it deemed 

violations of the Act. The most important. obs ervation to be made 
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about this case is that an employee's assumption that he or she is not 

a supervisor is of little importance to the Board if the evidence 

indicates otherwise.. A supervisor's desire to be in the union and 

his or her assumption of an active role in organizing and sustaining 

th e organization is not sufficient cause to be allowed to remain a 

member and can, as in this case, lead to the lodging of unfair labor 

practice complaints by employees who feel either that the integrity 

of the unit has been compromised by the presence of supervisors or 

that pressure is being exerted on them. to join the union by 

supervisors who are union members. 

In Univ. of the Pacific, supra, the Board affirmed the 

rulings, findings and conclusions of the Adnlinistrative Law Judge 

and adopted his recommended order. 

This case involved the pre-election conduct of certain staff 

employee supervisors in the Physical Plant Department of the 

university. The record clearly showed that both the superintendent 

and the as sistant superintendent of the building and maintenance 

employees had engaged in various employees in conversations 

regarding the impending uniQn election. These conversations 

included statements by the supervisors that a union at the university 

inevitably would result in lay offs, that working hours would be 
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reduced in inc+~n1.ent weather and that employees "vho were not 

interested in losing Inoney or their jobs should vote no-union. 

In its argument, the university contended that it was "not 

unla'wful for an employer to express views in opposition to the union 

and that the questioning was coercive, ,,290 and that the supervisors 

were merely expres sing their personal opinions and not the official 

views of the university. The Administrative Law Judge stated, and 

the Board affirmed, that such arguments "had some merit under 

limited or circumscribed situations. n 291 Ho'wever, in this 

instance the Board agreed with the Administrative Law Judge that 

the university had interfered with the Section 7 rights of the 

employee. This section of the Act states that: 

"Employees shall have the right to self-organization, to 
form, join or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and shall also 
have the right to refrain from any or all of such activities 
except to the extent that such right may' be affected by an 
agreement requiring membership in a labor organization as 
a condition of employment. 11292 

290 U . 
nlV. of the Pacific, supra at 610. 

292Section 7, NLRA, 49 Stat. 449 as amended. 
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This finding \vas reinforced by the fact that the record revealed an 

apparent language problem with some of the university's building and 

m.aintenance employees. It was the feeling of the Administrative Law 

Judge that this communication problem easily would have caused 

employees to misunderstand the fine distinction their supervisors 

appeared to be drawing between what could happen if a union was 

voted in and what would happen if a union was voted in. 

In terms of its contributions to an understanding of unfair 

labor practices on the campus, this case, almost a classic in terms 

of its obvious coercion, illustrates that a college or university 

administration is to be held responsible for the statem.ents of its 

supervisors and for all untoward action taken by them in atteITlpting 

to influence the outcome of a vote through the use of veiled threats 

or prorrlises. 

In a second University of Chicago case (210 NLRB 190), 

this one involving two separate service workers unions, the Board 

agreed with the Administrative Law Judge that the university had 

committed an unfair labor practice when it transferred custodial 

employees from one union to another. In its comments on the action 

taken by the university in transferring em.ployees from. one bargain­

ing unit to another and reassigning job classifications, the Board 
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dese ribed this action as a direct repudiation of the university l s 

contract with the union and the terms and conditions of e:mployment 

contained therein. 293 

Continuing its comments, the Board noted the following: 

I1Were an employer permitted to' do what [the University of 
Chicago] did here, that is take work embodied in the bargaining 
history and recognized classifications of one union, assign it to 
other of its employees represented by another union at the 
same location and transfer to the latter unit or layoff the 
former unitls mernbers who had been perform.ing the work, 
contracts could be eviscerated at the employer1 swill. 11294 

The Board made clear that management, in the interest of 

deterlnining the allocation of the firm I s capital investments" could 

lawfully terminate work being performed by union members, 

transfer the work elsewhere" subcontract it or introduce different 

methods of operation however, the employer did not have a 

ITlanagerial right to take work from one union and arbitrarily trans-

fer that work to a different group of employees working at the same 

location particularly when the only significant difference in the work 

is that it vvould thereafter be performed pursuant to 'Yages and 

working conditions set forth in a contract the university had 

negotiated vlith another union. 

293 U . 
n1V. of Chicago, supra at 190. 

294Id • at 190. 
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In this decision the Board clearly detnonstrated that colleges 

and universities lTIust deal separately with each union and bargaining 

unit on their campus. The Board will not aUo"v any atnalgation of 

unions by rnanagelnent even if such a move might lower co sts or 

inc reas e effici ency. 

In Boston Univ., supra, the Board agreed with the 

Administrative Law Judge that Boston University IIhad refused to 

perform its statutory bargaining obligation by refusing to furnish ••. 

[the Building and Service Employees' Union] ... with requested 

information alleged to be relevant and necessary to the processing of 

a grievance. ,,295 

In this cas e, the closing of the university's paint shop had 

~aused the layoff of six union m.embers employed in that shop. A 

grievance was filed. The union maintained that the university had 

acted in bad faith when it closed the paint shop because it continued 

to provide substantial painting work to outside contractors. In order 

to determine whether this was the case, the union requested access 

to the university's painting subcontract records. Such access was 

denied. 

295Boston Univ., supra at 330. 
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The General Counsel maintained that the inforlTIation sought 

by the union was "relevant and reasonably necessary for the proper 

perforITlance of its statutory function to adITlinister the bargaining 

agreement and intelligently to evaluate and process the layoff 

grievance thereunder. 11296 

The university lTIaintained that no work norm.ally performed 

by its painters had been subcontracted out and thus the university 

had exercised its managerial rights in good faith. The university 

further maintained that the requested information would result ).n 

damage to the university if it were made public.' 

The Board agreed with the Administrative Law Judge that 

the university had not convincingly demonstrated the confidential 

nature of the requested information. Further, in determining that 

the university had com.mitted an unfair labor practice by refusing to 

furnish information the Adm.inistrative Law Judge noted the 

following: 

"Since the 'duty to bargain,' as the Supreme Court has 
observed, 1unquestionably extends beyond the pe"riod of contract 
negotiations and applies to labor-management relations during 
the term of an agreement, t the enlployer's obligation to furnish 
information extends v/ith equal force to material needed by the 

296Id• at 333. 
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union for the effective administration of an existing contract 
and the processing of grievance thereunder even through 
arbitration. 11297 

Thus the Board made clear that the institution had the 

responsibility to supply information to the union if such information 

was essential to the union in processing and attempting to resolve 

enlployee grievances. 

SUM1VIARY 

To date, the unfair labor practice cases to corne before the 

Board involving private colleges and universities have been charges 

levelled at the institutions, not the unions, and have involved the 

following questions: 

1. whether an institution acted in a discriminatory manner 

by terminating faculty employees coincidentally with the 

active involvement by those faculty employees in union 

activities on the campus. No, as long as the employer 

can delnonstrate sufficient reason for termination 

ed on pe rformanc e. 

2. v/hether an institution assists, supports, dom.inates and 

interferes with a labor organization if that institution 

297Id . at 333. 
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provides financial, clerical, administrative or other 

support to the union members in their exercise of union 

activities. Yes, unless such support is offered m.erely 

to foster good union-university labor relations. 

3. whether an academia institution had dominated and 

interfered with the formation and administration of a 

labor organization because sorne of its supervisory 

employees were active in organizing and supporting the 

union. Yes, this was considered domination and 

interference. 

4. vvhether an institution, through its line supervisors, had 

threatened and intimidated its em.ployees to persuade 

such" employees to vote against a :union by expressing 

anti-union views and implying possible personnel cut­

backs and layoffs as the result of unionization. Yes, 

this action constituted intimidation. 

S. whether an institution could layoff employees in a 

union with whom it held a negotiated contract, transfer 

these laid off employees to another union to work and 

force these employees to work under the terms of a 

contract negotiated with the second union and never 
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approved by the transferred employees. No, such 

action is disallowed as it violates the terms of a 

negotiated contract •. 

6. whether an institution could withhold information 

regarding the kind and amount of work let to nonunion 

subcontractors if such subcontracting appeared to be 

undel'cutting the need for the institution r s own unionized 

employees, thereby precipitating the layoff. No, not if 

there was reason to believe that such information would 

provide a definitive ansv.:er to the charges. 



Chapter 8 

CONCLUSIONS 

The im.pact of the N~tional Labor Relations Board upon 

private college and university administration began in 1970 when the 

Board decided to exercise its discretionary authority and assert 

jurisdiction oyer private, nonprofit educational institutions. The 

inunediat.e effect of this decision upon private educational adnlinis­

tration '.vas that colleges and universities lost the discretionary 

option of deciding \vhether to recognize and negotiate with em.ployee 

groups organized for the purpose of bargaining over hours, \~lages 

and conditions of employment. Suddenly college and university 

·adn'linistrators and their employees Vv'ere liable to the provisions of 

the National Labor Relations Act and all of its subsequent amend­

ments as well as to the procedures established by the National 

Labor Relations Board to enforce the Act. Colleges and universities 

,vere suddenly subject to the dictates of a federal regulatory agency, 

at least in the area of labor relations. Traditionally, private 

educational institutions in the United States had managed their 

internal affairs "rith relatively little interference by agencies of 

the Federal g:overnnlent. Bargaining units had existed on some 

private carrlpuses prior to the Board's assertion of jurisdiction 

390 
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(l-Iarvard University, for instance, recognized staff bargaining units 

as early .1,S the 1940s), and at other institutions such organizations 

as the faculty senate, which dealt with the adrninistration on matters 

of faculty cm.ploym.ent conditions, rnight have been considered a kind 

of bargaining unit. :However, the new position of the Board 

vis -a-vis institutional labor relations m.eant that forrnally recognized 

bargaining units would now becoITle a reality. It also m.eant that 

colleges and universities could becon1.e the object of an employee 

strike and they could also be charged ~jVith unfair labor practice..s. 

Ed'.lcational adm.inistrators had to recognize and prepare them.selves 

and their institutions for a professional, infonned approach to 

employee relations. Haphazard personnel policies and practices 

suddenly needed to be re-exam.ined and clarified. Finally, colleges 

and universities were forced to realize the need for sophisticated 

legal assistance in their dealings \vith the Board and the prospect 

of lengthy and expensive litigation in resolving labor disputes. 

Based upon this analysis of the cases that have corne before 

the Board to aate, it is possible to promulgate several tentative 

answers to the questions posed in chapter 1. 
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How actively has the Board been involved in administrative 
nlatters, i. e., determining supervi sory versus non- supervisory 
status and personnel ITlanagernent practices at private colleges and 
unive rsities? 

\Vith the exception of the unfair labor practice cases, 

\ 1 Ttually every case the Board has heard posed an internal aminis-

trative question for the involved institution. In detern1.ininz w'hich 

en1.pl oy e e s are to be included in th e barg aining unit, the Board t s 

determinations have often redrawn the institution's organizational 

chart. Board decisions have often viewed particular employees 

\;;.,;honl an inst.itution adrninistration as sumed were supervisors and 

spokesITlen for the administration as nonsupervisory employees. 

The clear delineation of supervisory authority and the pow'er to 

exercise specific personnel functions which accrue to supervisors 

is a critical test used by the Board. An administration's assumption 

that departrnent chairmen or division coordinators are represen-

tatives of and spokesmen fur the' the administration by virtue of 

their titles or the social status of their positions is an incorrect 

one unless such status can be convincingly supported with proof of 

conc rete powers such as the authority to hire, fire, promote or 

make effective recolrunendations on other personnel-action related 

changes. 
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In \vhat specific administrative matters has the Board 
-i n vol v e d its (: 1 f? 

The Board has involved itself in issues of whether vendors 

under contract to an institution to provide essential support services 

s-'.lch as dining or housing facilities are unique and separate, private 

j ndustries subj ect to Board regulation or whether they share such an 

i.ntirnate connection to and relationship with a publicly financed 

institution as to be beyond the lawful jurisdiction of the Board. 

The Board has made decisions regarding the integral 

separateness of various professional groups on campuses and 

consistently decided that such professional schools Vlere unique 

entities vv'ith distinctly different concerns, qualifications and needs. 

The Board has decided that certain private institutions 

\vhich receive substantial funds from. state or federal coffers are 

still private institutions. Although in at least one case involving 

Ten"lple University, the Board was convinced that due to extenuating 

financial circumstances this particular private institution was 

public at least as far as an extension of Board jurisdiction was 

conc erned. 

Perhaps the nl.ost complex and direct adlninistrative 

Inattel· the Board- has involved itself in has bt!en the question of 

v,:hether departlnent chairmen and administrative officials such as 
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J.s::;istant and associate deans, and luiscellancous personnel are 

:supervisors. In this area, the Board has been asked repeatedly to 

deternllne which of these type of en1.ployees arc supervisors. In 

sc)rne cases the Board has found departn1.ent chairmen to be a logical 

pa e t of a faculty bargaining unit. If there are no administrative 

positions between the department chairm.en level and the top adm.in-

ist.rative heirarchy, such Board decisions eliminate any or all of 

the institution f s front line supervisor s. When this happens there is 

no Gnc to comITlunicate the wishes and goals of the campus 

adm.inistration and the board of trustees to the faculty except the 

board of t.rustees and the top administrators themselves. The 

implications of this situation for university TI1.anagem.ent are clear. 

Additionally, such a situation means that top administrative officials 

nlust spend vast aluounts of their time functioning as line 

supervisors. 

What type of unfair labor practice disputes has the 
Board heard? 

To date, the Board has been involved in unfair labor 

practice cases that have ranged from questions of whether the 

institution engaged in a discriminatory action when it term.inated 

a'ctivist, pro-union faculty m.embers to whether an institution 

attempted to dominate, interfere v,,:ith and influence an cm.ployee 

union forming or functioning on its cam.pus. 
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The Board has dealt with the matter of supervisory 

interference in union activities, both against the union in a case of 

coercion of subordinate employees to join the union and in support 

of a union in a case of supervisors using threats, intimidation, and 

innuendo to influence a unit vote. 

What criteria has the Board used in determining appropriate 
bargaining units? Has the Board been consistent in these 
determinations? If not, why not and how has this affected 
administrative policies? 

The basic criteria the Board has used in determining an 

appropriate bargaining unit has been whether a distinct community 

of interest exists between groups of employees on a campus. 

Manifestations of this community of interest have centered in two 

primary areas - the collective interest of the employees in their 

working conditions and the ad.m.inistrative structure of the 

employer's organization. The Board has also used the following 

guidelines, developed for use in industrial situations to determine 

bargaining units: (1) prior bargaining history, (2) centralization of 

nlanagem.ent particularly in regard to labor relations·, (3) extent of 

employee interchange, (4) degree of interdependence or autonomy 

of departments, facilities, etc., (5) differences or similarities in 

skills and functions of employees and (6) geographical location of 

the facilities in relation to each other. The Board has been 



396 

consistent in applying these guidelines to educational institution 

cases although it has yet to prioritize these guidelines. In its 

case-by-case approach~ the Board has often elected to emphasize 

one standard more than another depending upon the facts of the cas e. 

Based on the case analysis, it appears that a bargaining unit group 

must meet all the basic guidelines. Further, if one factor such as 

centralization of personnel policies overshadows another such as 

sirnilarities of skills, the Board is likely to find that an appropriate 

unit for bargaining exist as long as the skill groups can be 

appropriately melded. The Board would not, for example, find a 

unit of clericals and custodians appropriate even if the per s onnel 

practices and policies of the institution were highly centralized and 

integrated because the Board has a long standing policy, developed 

froni its experiences in the labor sector which disallows combining 

such skill groups as clericals and manual workers in the same unit. 

The community of interest between these two worker groups is not 

sufficient to warrant including thern in the same bargaining unit 

regardless of other employment similarities. 

How has the NLRB defined supervisor or manager and 
em.ployee? 

Questions of supervisory status are inherent in every 

bargaining unit determination. The Board has been clear and 

reasonably consistent in applying its supervisory standards. The 
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foundation of supervisory authority is whether one employee 

possesses the authority to rrlake effective recorrlrrlendations 

regarding such personnel actions as hiring, firing, prorrlotion, 

merit increases or tenure decisions. If such authority is exercised 

over other rrlernbers of the bargaining unit, for example, one pro-

fessional librarian exercising authority over other professional 

librarians, the former errlployee is clearly a supervisor or 

representative of management in the eyes of the Board. Other 

factors in supervisory determinations inchlde the receipt of 

additional compensation for performance of the job and a correlating 

decrease in the work performed by the individual to a.llow sufficient 

time for the completion of supervisory and adrninistrative tasks. 

The Board's mandate is to preserve the integrity of bargaining units 

not to define such linlited and exclusive bargaining units that 

employees entitled to the protective benefits of the Act are excluded. 

How has the Board treated ca:mpus -wide bargaining units? 
Have they differentiated between professional or undergraduate and 
other school faculties and what are the effects of such differences? 

On balance, the Board has treated all branches of an 

institution as a single, integrated entity provided that evidence 

indicates that the personnel policies and practices at the separate 

facilities are integrated and centralized with thos e of the parent 

institution. If there is no adrrlinistrative or. operational autonomy 
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intact at the branch facilities, the Board has uniforrnly treated all 

the physically separate facilities of an institution as a single entity 

for the purpose of collective bargaining. 

Professional schools, on the other hand, consistently have 

been granted a separate bargaining unit on the basis of the fact that 

the professional employees at these schools share a cOInnl.unity of 

interest different from their teaching colleagues at other schools 

or branches of the institution. The overwhelming effect of this 

differentiation is that it proliferates the number of units an 

administration must deal with and increases the number of 

contracts that must be negotiated. 

The following nine charts based upon the conclusions 

derived from an analysis of all the relevant cases provide a 

decision-rnaking model for the educational administrator faced with 

the possibility of collective bargaining on the campus. The charts 

list the criteria or factors used by the Board in determining whether 

various eITlployee groups or institutions should be included or 

excluded from. a bargaining unit. The criteria hav.e been determined 

by selecting fron~ each case those factors \vhich the Board enun­

ciated as the determ.inants for its bargaining unit, supervisory, 

jurisdictional and other decisions. This decision-making model 

does not purport to substitute for qualified legal advice and counsel, 
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however, it will allow an educational administrator to assess the 

pas sibilities for a bargaining unit determination based upon the 

relevant factors and the likelihood ·of whether department chairmen 

and other administrative, professional and support personnel will 

be included in the unit reque sted. 
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BARGAINING 
UNIT 

i SOUGHT 

EDUCATIONAL 
INSTITUTIONS 

NON­
EDUCATIONAL 
CONTRACTED 
SERVICES 

REGULAR AND 
PROFESSIONAL 
SCHOOL 
FACULTY 

PRIVATE 
INS TIT UTIONS 
RECEIVING 
PUBLIC FUNDS 
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Private, not subject 
to policy and fiscal 
control of state 
legislatures 

Private corporation 
not owned by the 
institution 

Professional 
employees as 
defined by the Act 
Section 2(12) 

Private 

MEDICAL Private, affiliated 
TEACHING AND with a college or 
RESEARCH university 
FACILITIES 

Non-profit, primary 
purpose is promotion 
of educational goal 
and objective 

Engaged in 
activities of a 
commercial nature 

Usual employer­
employee relation­
ship 

Non-profit 

Non-profit 

Table 3 
NLRB/HIGHER EDUCATION DECISION-MAKING MODEL 

JURISDIC TION 

CRITERIA FOR AN ASSERTION OF JURISDICTION BY THE BOARD 

Gross annual 
revenue of $ 1 million 

(Million Dollar Rule) 

Profit - making 

Dual profe s sional 
standing, i. e. law 
school, medical 
school, dental school 
faculty 

Lack of effective 
state regulation 

Lack of evidence of 
intimate connection 
between the con~ 
tractor and the 
public institution 
which it is operating 

Physical plant not Administrative 
owned by the state or independence 
Federal Government 

Personnel practices 
standardized with 
those of the parent 
institution 

Effect upon interstate 
commerce due to 
revenues, federal 
grants, investments, 
number of employees, 
assets, annual ex­
penditures, purchases 
outside the state, 
facilities in other 
states or countries, 
receipts from univer­
sity presses, sports 
events, radio stations, 
etc. 

Invol vement of 
Federal Government 
due to scholarship and 
loan funds, research 
and grant programs 

Facilities owned by the Degree to which con­
contractor tractor promulgates, 

controls and enforces 
personnel standards, 
regulations and 
operational standards 

Services open to the 
general public 

Complete authority 
over personnel 
practices and labor 
relations policies 

Prior bargaining Lack of evidence that 
history that showed no employees were public 
involvement with or 
interference because 
of relationships with 
state of Federal 
Government 



BARGAINING 
UNIT 

SOUGHT 

EDUCATIONAL 
INSTITUTION 

NON 
EDUCATIONAL 
CONTRACTED 
SERVICES 

REGULAR AND 
PROFESSIONAL 
SCHOOL 
FACULTY 

PRIVATE 
INSTITUTIONS 
RECEIVING 
PUBLIC FUNDS 

401 

Public - owned, 
controlled, funded by 
a state or any political 
subdivision thereof 

Owned, controlled, 
funded, operated by 
a state, institution 
or any other political 
subdivision thereof 

Public em.ployees 
subject to regula­
tion in m.atters of 
labor relations by 
state or federal 
statutes and labor 
regulatory agencies 

Quasi-public status 
rendering the institu­
tion an instrum.entality 
of the state or Federal 
Governm.ent; tuition, 
fee subsidies for state 
residents 

MEDICAL Publically owned and 
TEACHING AND operated hospitals, 
RESEARCH clinics, research labs, 
FACILITIES etc., funded by a state 

or political subdivision 
thereof or the Federal 
Gove rnm.ent 

Table 4 
NLRB/HIGHER EDUCATION DECISION-MAKING MODEL 

Majority of budget 
funds received as the 
result of state appro­
priations; capital 
im.provem.ent funds 
received from. legis ... 
lative appropriations 

JURISDICTION 

CRITERIA FOR NON-ASSERTION OF JURISDICTION .BY THE BOARD 

Legislative designa- Status as a public 
tion of trustees; em.ployer with specific 
requisite transm.ittal exem.ptions granted for 
of annual reports to bond posting require-
governor and m.em.ber s m.ents 
of the legislature 

State power to audit 
expenditures 



BARGAINING 
UNIT 

SOUGHT 

MULTI-CAMPUS 
UNITS 

NON­
PROFESSIONAL 
DEPARTMENT 
UNITS 

PROFESSIONAL 
SCHOOLS 

PART-TIME 
FACULTY 
MEMBERS 

402 

Standardized personnel Operations integrated 
functions; centralized between al1 the various 
pe rs onnel and manage - facilitie s; interdepen-
ment practices to dence of facilities; 
foster and reinforce supplementary course 
a community of offerings at branch 
interest among the facilities 
employees on all of the 
separate campuses 

Evidence of com- Centralized and 
munity of interest integrated personnel 
manifested by and labor policies, 
similarity of job procedures 
classifications through-
out all facilities, 
divisions and depart-
ments of an institution, 
wages, working 
conditions 

Personnel policies 
and practices applied 
to professional school 
faculty different from 
those in force else­
where in the 
institution 

Regulation of stan­
dards, policies and 
procedures by out­
side accrediting and 
regulatory agencies 

Substantive mutuality Eligibility for tenure; 
of interest with full- proportionally com-
time faculty members; parable salary scales 
part-time employment 
which constitutes 
primary work interest 
which is teaching 

TAB_LE 5 

BARGAINING UNIT SCOPE 

CRITERIA FOR INCLUSION IN A BOARD-DETERMINED BARGAINING UNIT 

Lack of significant 
degree of administra­
tive, operational or 
fiscal autonomy; 
similarities in skills 
and functions of 
employees involved 

Similarity of job 
skills; degree of 
employee transfer 
and interchange 
between positions 
at an institution 

Certification of 
employees by outside 
regulatory agency, 
i. e., bar as s ociation, 
medical as sociation; 
dual profes sionals 

Evidence of partici­
pation in institutional 
governance on an 
effective, ongoing 
basis. 

Significant degree of 
interaction and 
employee interchange 
between the facilities; 
geographical location 
of the facilitie s in 
regard to each other 

Similar supervisory 
lines of authority 
with ultimate respon­
sibility traced to a 
single administrative 
office or department 

Lack of movement 
into administrative 
hierachy of the 
institution from the 
ranks of the pro­
fessional school 

Academic or insti­
tutional responsi­
bilities beyond 
teaching and 
grading 

Proportional repre­
sentation in campus 
governing bodies such 
as the faculty senate 

Not a mix of manual 
(blue collar) and non­
manual clerical, 
technical (white 
collar) workers 

Primary allegiance 
to a particular 
discipline; evidenc e 
that such allegiance 
transcends mutual 
interest with other 
non-profes sional 
school employees 

Active participation 
in appointment, 
promotion, tenure 
decisions; curriculum 
development, degree 
requirements, s elec­
tion of chairman and 
other related 
pe rsonnel actions 

Lack of prior bargain­
ing history or a prior 
history of separate, 
distinct units 

Prior bargaining history 
of university-wide units 
encompas sing employees 
with similar job titles 

Lack of student rnove­
ment from parent 
institution into pro-
fe s sional schools 



BARGAINING 
UNIT 

SOUGHT 

MULTI-CAMPUS 
UNITS 

NON­
PROFESSIONAL 
DEPARTMENT 
UNITS 

PROFESSIONAL 
SCHOOLa 

PART-TIME 
FACULTY 
MEMBERS 
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Lack of standardized 
personnel functions 
and centralized, inte­
grated management 
and labor relations 
practices throughout 
all facilities; differing 
pay scales and benefits 

Work performed is 
separate and distinct 
from that performed 
by other clerical, 
technical or manual 
employees on the 
campus; semi­
professional 

No separate pro­
fessional status, 
qualific ations, 
regulations or 
accrediting evident 

Lack of substantive 
mutuality of interest 
with full-time faculty; 
part-time employ­
ment that doe s not 
constitute primary 
work interest 

Table 6 

NLRB/HIGHER EDUCATION DECISION-MAKING MODEL 

BARGAINING UNIT SCOPE 

CRITERIA FOR EXCLUSION IN A BOARD -DETERMINED BARGAINING UNIT 

Lack of daily super- Lack of interaction 
vision by parent insti- between faculty on 
tution administrators; parent campus and 
evidence of administra-faculty at branch 
tive and operational facility; no evidence of 
autonomy interchange between the 

two faculties 

Community of interest Lack of interchange 
separate from all or transfer of 
other nonacademic, employees; separate 
nonsupervisory and shifts, locker, 
nonprofessional lunchroom facilities 
employee s which 
overrides similarity 
of benefits, salaries, 
etc. 

Lack of eligibility 
for tenure; differing 
salary and benefit 
scales 

No academic or 
institutional respon­
sibilities beyond 
teaching and grading 

Separate supervisory 
lines; functionally 
distinct work 

Lack of participation 
in institutional 
governance, curricu­
lum developments, 
degree requirements, 
selection of chairmen 

No prior bargaining 
history 

Lack of participation 
in appointment, 
tenure, promotion 
decisions 



STATUS OF 
FACULTY 
COLLECTIVELY 

Professional standing 
as determined by 
Section 2( 12) of the 
Act; faculty status 

ADMINl:STRATIVE Professional standing 
OFFICIALS as determined by 

(Academic deans, Section 2(12) of the 
division chairmen, Act; faculty status 
nonacademic deans) although clear pro-

DEPARTMENT 
CHAIRMEN 

MISCELLANEOUS 
SUPER VISORS 

(Directors of 
Libraries, place­
ment, admis sions, 
education and 
communications 
center employees, 
registrars, various 
directors and co­
ordinators, faculty 

fessional status is the 
overriding considera­
tion 

Professional standing 
as determined by 
Section 2( 12) of the 
Act; faculty status 
with eligibility for 
tenure, faculty 
benefits and privi­
leges; primary duties 
as academic not 
administrative 

Professional standing 
as determined by 
Section 2(12) of the 
Act 

on executive person­
nel and grievance 
committees; faculty 
who supervise students) 
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Lack of supervisory 
authority over other 
professional members 
of the unit 

Nonsupervisory re­
sponsibilities over 
other professional 
members of the 
unit; lack of authority 
to hire, discharge, 
effectively recom­
mend various 
personnel action 

Election to position 
by faculty or appoint­
ment by President or 
other administrative 
officer in consulta­
tion with and upon 
recommendation of 
faculty; rotating 
position; institution 
designation as faculty 
member not adrninis­
trator 

Lack of supervisory 
authority to direct 
the work of other 
professionals in 
their departments; 
inability to make 
effective hiring, 
promotion and other 
personnel recommen­
dations 

TABLE 7 

Collective discussion Participation in uni­
and consensus decision versity senates or 
making authority on other body exercising 
academic administra- quasi-collegial 
tive matters such as authority, the actions 
curriculum, grading, of which require 
etc. , policy matters ultimate authority 

from and approval of 
the board of trustees 

Lack of access to 
confidential informa­
tion; lack of authority 
to make independent 
judgements in absence 
of administrative 
supervisor or sub­
stitute for adminis­
trative supervisor in 
absence of same; 
authority to hire and 
direct clerical help 
is not a basis for 
exclusion 

Nonsupervisory 
authority evidenced by 
inability to make 
effective recommen­
dations for hiring new 
faculty, changes in 
status of department 
members, promotion 
and tenure decisions, 
merit increase deci­
sions, and other 
personnel actions. 
Lack of evidence that 
department chairmen 
progressed into the 
administrative hierachy 
of the institution 

Exercise of consenSus 
authority regarding 
personnel actions 
effecting other pro­
fessionals in the unit 
such as promotion, 
tenure, and sabbatical 
decisions but requiring 
the approval of the 
board of trustees not 
considered supervisory 
so long as these are 
collective, peer group 
decisions 

Lack of additional 
compensation for 
administrative duties; 
inability to make budget 
recommendations or 
reject budget cuts; 
continued teaching 
responsibilities 

No increased com­
pensation for position; 
lack of authority to 
make budget recom­
mendations or reject 
budget requests; 
continued teaching 
responsibilities; 
evidence that chairmen 
act primarily as instru­
ments of the faculty 

Continued academic 
responsibilities or 
affiliation; similar 
lines of supervisory 
authority to other 
members of the unit 



EMPLOYEE 
i GROUP 
INVOLVED 

STATUS OF 
FACULTY 
COLLECTIVELY 

ADMINIST RATIVE 
OFFICIALS 

(Acadennic deans, 
division chair­
men, nonacadennic 
deans) 

DEPARTMENT 
CHAIRMEN 

MISCELLANEOUS 
SUPER VISORS 

(Directors of 
Libraries, place­
nnent, adnnissions 
education and 
connnnunications 
center ennployees, 
registrars, 
various directors 
and coordinators. 
faculty on execu­
tive, personnel 
and grievance 
connnnittees; faculty 
who supervise 
students 
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Lack of professional 
standing as deternnined 
by Section 2(12) of the 
Act 

Professional stand­
ing as deternnined 
by Section 2( 12) of 
the Act and super­
visory status over 
other professionals 
in the unit. 

Profes sional stand­
ing as determined 
by Section 2( 12) of 
the Act and super­
visory status over 
other professionals 
in the unit; place­
nnent in administra­
tive versus faculty 
rank in official 
institution publi­
cations 

Lack of professional 
standing or employ­
nnent on an adnnin­
istrative contract 
rather than a teaching 
contract 

TABLE 8 

SUPERVISORS 

CRITERIA FOR EXCLUSION IN A BOARD DETERMINED UNIT 

Supervisory authority 
over other profes­
sionals or prinnary 
supervisory authority 
over and interaction 
with nonprofessionals 
providing support 
services to faculty. 
Authority to nnake 
effective reconnnnen­
dations regarding 
various personnel 
actions 

Authority to act as 
adnninistrative super­
visor in absence of 
sanne; access to 
confidential informa­
tion and authority to 
make independent 
judgnnents based on 
such infornnation; 
decreased teaching 
responsibilities 

Supervisory authority; Allocation of budget 
evidence of ability to funds; supervision 
make effective reconn- of support personnel; 
nnendations regarding authority to approve 
hiring, pronnotion, leave, travel and 
tenure, increases, and other requests. 
other personnel actions.Control over day-to-
Authority to nnake day operations of 
ennploynnent decisions the departnnent; 
contravening wishes functions as instru-
of other departnnent nnent of the 
mennbers 

Individual supervisory 
authority over other 
profes sionals; ability 
to effectively recom­
nnend hiring, ternnina­
tions, promotion and 
other personnel actions 

adnninistration 

Differing lines of 
supervisory authority; 
reporting to adnnin­
istrative rather than 
acadennic personnel 

Additional compensa­
tion for adnninistrative 
duties perfornned; 
ability to nnake budget 
reconnmendations and 
cuts. 

Additional, increased 
connpensation for duties 
as chairnnan; reduc ed 
teaching loads; evidenc e 
of progres sian from 
chairnnan position into 
administrative hierachy 



EMPLOYEE 
GROUP 

INVOLVED 

LIBRARIANS 

RESEARCH 
ASSOCIATES/ 
LABORATORY 
TECHNICIANS 

STUDENTS 

MISCELLANEOUS 
CLASSIFICATIONS 

(Academic, admis­
sions, guidance 
counselors, ROTC 
faculty, terITlinal 
contract and dual 
function employees, 
athletic coaches, 
prograITl coordina­
tors, adITlinistrative 
assistants) 
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Table 9 
NLRB/HIGHER EDUCATION DECISION-MAKING MODEL 

ANCILLARY SUPPORT PERSONNEL 

CRITERIA FOR INCLUSION IN A BOARD DETERMINED UNIT 

Profes sional employee 
as defined by 
Section 2{ 12) of the 
Act especially 
advanced professional 
training 

Faculty status or 
designation "with the 
rank of I I instructor} 
as sistant, as sociate, 
full profes sor 

Nonsupervisory status Lack of faculty status 
or less than 50% of but clear involveITlent 
time spent supervising in student education 
nonprofessional and the furtherance 
eITlployees of scholarly goals 

Professional employee Faculty status and Performance of tasks Teaching is not a 
requirement for 
inclusion in a faculty 
unit if the work 
perforITled is of a 
professional and 
acadeITlic nature 

with advanced training eligibility for tenure ;requiring the exercise 
engaged in work pre- however faculty of professional 
dominantly intellectual status is not a require- judgement 
and varied in character ITlent for inclusion if 

To date graduate 
teaching and re­
search assistants 
have not been 
included in units 
with faculty and 
other profe s sionals 

Professional 
eITlployee as defined 
by Section 2( 12) of 
the Act 

other factors are 
present 

To date student 
employees have not 
been included in units of 
nonprofes sional clericals 

Faculty status and 
eligibility for tenure; 
other factors demon­
strating a sufficient 
c ornm.uni ty of 
interest 

Similar lines of 
supervisory 
authority 

Coaching activities 
requiring advanced 
training and teaching 
of physical and 
ITlental skills 

ComITlunity of interest 
with the faculty. This 
can transcend differences 
between teaching faculty 
and librarians in the areas 
salary and benefit scales, 
and tenure eligibility. 

Faculty on terITlinal 
contract deterITlined 
to share cOITlIllunity 
of interest with other 
faculty until expira­
tion of contract 



EMPLOYEE 
GROUP 

INVOLVED 

LIBRARIANS 

RESEARCH 
ASSOCIATES/ 
LABORATORY 
TECHNICIANS 

STUDENTS 
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Lack of professional 
status as defined by 
Section 2( 12) of the 
Act 

Lack of profe s siona1 
status as defined by 
Section 2(12) of the 
Act 

Student status with 
employment con­
tingent upon continued 
student status 

MISCELLANEOUS Lack of professional 
CLASSIFICATIONS status as defined by 

(Admissions, Section 2(12) of the 
academic and guid- Act 
ance counselors; 
ROTC faculty, 
terminal contract, 
dual function 
employees, athletic 
coaches, program 
coordinators, 
administrative 
as sistants) 

Table 10 
NLRB/HIGHER EDUCATION DECISION-MAKING MODEL 

ANCILLARY SUPPORT PERSONNEL 

CRITERIA FOR EXCLUSION IN A BOARD DETERMINED UNIT 

Supervisory status 
involving supervision 
of other professionals 
in the unit 

Performance of merely Lack of evidence that 
technical tasks employee is involved 

in training to become 
a profes sional 

Provision of technical Supervisory authority 
support and assistance over professional 
rather than co-profes- members of the unit 
siona1 roles 

Lack of faculty rank, 
benefits, privileges 
and lack of voting 
privileges at faculty 
meetings 

Current and ongoing 
membership in a U. S. 
military service. 
ROTC inst:ructor s 
share a community of 
interest with other 
service members not 
profes siona1, non­
military teaching 
faculty 

Lack of coverage by Differing pay scales, Community of interest 
existing college or supervisory lines of with other students; 
university personnel authority, restrictions lack of sufficient 
plans designed for placed upon community of interest 
permanent professional number and length of with professional and 
and nonprofessional hours worked per week nonprofessional 
employees and months worked per employees 

year 

Lack of tenure 
eligibility and 
diff e ring line s of 
supervisory 
authority 

Lack of community Supervisory authority 
of interest based on over professional 
tenure, compensation, members of the unit; 
participation in faculty faculty in administra­
governance, university tive positions excluded 
designation as if they supervise other 
"administrator" rather faculty but generally 
than faculty not if they supervise 

clerical, technical 
nonprofes sionals 50% 
or less of the time. 



[TYPE OF UNFAIR 
LABOR 
PRACTICE 

TERMINATIONS 

INTERFERENCE 
WITH AND 
DOMINANCE 
OF UNION 
ACTIVITIES 

SUPERVISORY 
INTERFERENCE 
WITH UNION 
ORGANIZATION 
AND ACTIVITIES; 
INTIMIDA T ION 

CONTRACT 
VIOLATION DUE 
TO EMPLOYEE 
TRANSFERS 
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TABLE 11 

UNFAIR LABOR PRACTICES 

BOARD CRITERIA FOR DETERMINING UNFAIR LABOR PRACTICES 

Existence of a Documentation of Evidence that systematic 
discriminatory motive; discriminatory motive; termination of several 
inference of a discrim- coincidental timing of pro-union activists 
inatory motive when termination with pro- occurred. Terminations 
unaccompanied by union activities in- based upon documented 
threats, promises or sufficient evidence of evidence of poor per-
coercive statements discrimination if other formance and attempts 
is insufficient evidence objective factors for to upgrade academic 
that employer refuses termination exist quality through employ-
to recognize union ment of more qualified 

employees are accept­
able reasons 

Provision of advice 
and counsel by 
management repre­
sentatives; manage­
ment representatives 
acting in liaison 
capacity between 
union and manage­
ment; management 
recommendations to 
change, modify or 
otherwise redraft 
union proposals to 
be submitted to 
management 

Supervisors partici­
pating in meetings 
with manag ement 
as representatives 
of the eJnployees 

Laying off or term­
inating employee s 
in one union and 
recommending that 
they transfer to 
another union on 
campus 

Provision of finan­
cial and administra­
tive assistance such 
as mailing, printing, 
distribution facilitie s, 
meeting rooms and 
other use of an 
employer's services 
by labor organiza­
tions prior to official 
recognition of the 
bargaining agent; 
allowing employees to 
attend union meetings 
on employer's time 

Supervisors partici­
pating in picketing 
activities and the 
potential coercive 
effect such activities 
ha ve upon employee s 

Reas signing job 
classifications and 
transferring work 

Selection and financing 
of an attorney for the 
union by the employer 

Supervisors attending 
national union conven­
tions as representatives 
of the local union 

Applying the terms of 
the contract negotiated 
with one union to the 

assignments to another transferred members 
union for performance of another union 
by another group of thereby eviscerating 
workers on the same and ignoring the terms 
campus of a standing contract 

Evidence of sustained 
union animus on part of 
the institution 

Threats and coercion by 
supervisors prior to an 
election implying lay-offs, 
cutbacks, withdrawal of 
benefits or raises and 
promotions. Supervisors 
individually seeking out 
employees and attempting 
to influence their voting; 
using such barriers as 
language communication 
problems to reinforce tone 
and type of potential 
implications of unionism 

Any other compromise of 
labor organization 
activities due to the 
partiCipation in such 
activities by employees 
determined to be super­
visors even if such partici­
pation occurs prior to 
clear board establishment 
of supervisory status 

Amalgamating unions and 
altering union contracts 
or substituting one union 
contract for another. 
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SUMMARY 

Although it has been more than six years since the Board 

as serted jurisdiction over the private educational institution, it is 

clear that the Board has had some problems accorrunodating its 

industrial models to the academic work environment. In the early 

years, the Board often had difficulty making up its mind. No sooner 

would one standard be articulated than a new decision would overrule 

it often by completely reversing the earlier rulings. Inconsistencies 

are likely to continue to occur as long as the Board relies on a 

case-by-case approach because the Board tailors its decisions to 

the individual and specific facts in each cas e. However enough 

varying cases have been heard to date that the overall foundation 

for the development of specific Board standards has begun to 

emerge. Over the past six years guidelines that are clear, 

reasoned and likely to remain intact regardless of the peculiar 

circumstances of a specific academic collective bargaining case 

have been developed by the Board. The Board has acknowledged 

the peculiarity of the academic working world as compared with 

industry and it has attempted to accolnmodate these differences 

within the framework of its established industrial models. For 

exarnple, the Board has held that teaching and non-teaching faculty 
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members are employees 'within the meaning of the Act and therefore 

entitled to the protection of the Act despite the belief held by many 

academicians that faculty members are not employees but rather 

independent agents. 

Determining bargaining units has been complicated by the 

nature of faculty personnel who are specialized professionals whose 

subject knowledge, teaching and research skills are best known to 

and most intelligently evaluated by their professional peers. 

Cons equently, industry-type lines of supervision just do not exist. 

Academic deans and department chairmen are not, by definition, 

supe rvisors nor does the Board automatically consider them so. 

In short, faculty members generally do not have lower or middle­

level supervisors and even when a department chairman does 

exercise traditional industry-type supervisory authority determining 

what that authority actually is and whether it's individual or collegial 

authority is often difficult. The Board has relied heavily upon the 

Act's definition of a professional employee to determine the compo­

sition of bargaining units. It has had difficulty grasping the 

functional and organizational structure of colleges and universities 

deciding whether various academic support personnel belong in units 
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of professional eITlployees and the Board has not been as consistent 

in its approach to the professional status of other professional 

support personnel on campus. 

DeterITlining whether a sufficient cOInlTIunity of interest 

exists between the potential members of a unit and using those 

mutual interests as the basis for drawing up bargaining units is a 

guideline that has been used consistently by the Board. The 

problem, however, is clearly gra~ping which factors the Board 

considers most important in deciding whether a conlInunity of 

interest exists. The Board seeITlS to weigh one factor lUore 

heavily than another factor depending upon the facts of each case 

so that the priorities seem to change in kaleidoscope fashion. 

The following opinion, expressed by current National Labor 

Relations Board Chairlllan, Betty Southard Murphy, provides the 

best summation of the Board t s position on acadeITlic cases: 

"Although the Board's decisions must speak for themselves, 
I think it can be safely said that theBoard has reached general 
agreement regarding certain issues. Thus, the Board has 
consistently held that faculty mern.bers are emplo·Yees and not 
supervisors, managerial employees or independent contractors .. 
The Board has also generally recognized the appropriateness of 
general units for law schools and other prafes sianal schools. 
law is less well-settled in other areas such as whether part­
time employees should be included in faculty units. In still 
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other areas (the supervisory status of departrnental chai rm.en 
is perhaps the best exanlple), the Board's decision depends 
on the facts in each case. 11298 

This is still a developing area of labor law) and the 

chang es I reve rs als, new deci sions will continue for at least several 

years nlore. Perhaps the best advice that can be offered to 

educational administrators who must deal with the Board is that 

they understand the prec~de.nts to date, and present their cases in 

complete detail on the assumption that Board mem.bers do not have 

prior understanding of the intricacy and uniquenes s of academic. 

organization and administration. Board decision's are made solely 

on the basis of the facts presented to the Board not on intuitive or 

prior considerations. In cases where institutions have provided 

accurate, convincing and plentiful detail to support their petitions, 

the decision has often favored the institution. It "vas Cornell 

University, not a labor union, that requested and won the landm.ark 

assertion of jurisdiction decision. Finally, an understanding of 

how the Board ~..vorks its procedures and regulations and a know-

ledge of prior cases and decisions is essential to any educational 

adrr.iinistrator attempting to guide an institution through the m.urky 

waters of acaqem.ic collective bargaining. 

298 . 
Betty Southard Murphy, Chairman, NLRB in letter to 

Jerry C. Lee, dated January 19, 1977. 
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