VIRGPMA POLYTECENIC INSTITUTE

AiD STATE Ui:YERSHY LIBRARIES

Bulletin 37:

LEGAL ASPECTS OF WATER SUPPLY AND
WATER QUALITY STORAGE

By
William R. Walker
William E. Cox

LURRL {1 LIIL RN T CRTT U U L RTET LA




VIRGINIA §
POLYTECHNIC |
INSTITUTE
"AND STATE
"UNIVERSITY
"LIBRARIES




P ——

LEGAL ASPECTS OF WATER SUPPLY
AND:WATER QUALITY STORAGE

i

i -3

William R. Walker
Director
Water Resources Research Center
Virginia Polytechnic Institute
and State University

and

William E. Cox
Assistant Professor
Department of Engineering Technology
Virginia Commonwealth University

The work upon which this report is based was supported by funds provided by the Federal
Water Quality Administartion under Grant Number 16090FPW.

Water Resources Research Center
Virginia Polytechnic Institute
and State University
Blacksburg, Virginia

August, 1970



1P
20|
VS /
he: 37
.2



PREFACE

In seeking to make water available for municipal and industrial use and to improve the
quality water in streams, compatability must be achieved in the actions of the various levels
of government. Greater harmony in resolving differences can be achieved if some of the
problems can be anticipated in advance of their reaching critical proportions.

This report is primarily concerned with identifying problems that may arise pursuant
to federal legislation authorizing water storage for water supply and water quality purposes.
Potential conflicts arising from differences in state and federal statutes are identified and
several solutions proposed. Implementation of the federal legislation is through existing
agencies. Operating procedures of the agencies are examined in terms of state and federal
laws as interpreted by the courts.

The opinions expressed in this report are solely those of the authors and as such should

not be imputed directly or indirectly to the agency sponsoring the research. Any errors or
omissions are the responsibility of the authors.

William R. Walker
William E. Cox
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SUMMARY AND CONCLUSIONS

Water Supply Storage

The use of water for supply purposes is the subject of several federal acts. Some of this
legislation authorizes supply storage in construction of new reservoir facilities, while in
other cases authority is granted for utilization of surplus water from existing reservoirs for
this purpose. The Water Supply Act of 1958 contains the only specific authorization for
such storage in federal structures. The scope of the Act is limited to projects under the
control of the United States Army or the Bureau of Reclamation. The Watershed Protection
and Flood Prevention Act allows the Soil Conservation Service of the United States
Department of Agriculture to engage in this activity. This purpose is not stated in the Act
itself but is voiced in the legislative history. In addition to this legislation permitting the
allocation of storage space to water supply purposes in the design and construction of new
federal reservoirs, other laws sanction the use of surplus water from existing federal projects
for this purpose. The Flood Control Act of 1944 provides for the sale of surplus water from
Corps of Engineers projects for supply purposes. The Federal Water Power Act appears to
provide authority for the Federal Power Commission to license use of surplus water from all
Government dams for nonrestricted purposes, conceivably including water supply. A recent
amendment to the FWPA also grants authority for the FPC to license parts or all of private
hydroelectric power projects for nonpower uses. Again, the language is broad enough to
include water supply storage.

Limitations on the power of the Government to engage in water supply storage could
exist in the form of constitutional restraints or in federal legislation. Decisions by the
United States Supreme Court indicate that the Constitution places few restrictions on the
right of the federal government to exercise control over the waters of navigable streams, a
classification potentially encompassing most of the nation’s waters. As long as a project
bears some relation to navigation, a variety of other purposes may also be included, with
these other purposes serving as the major project funetions. The Constitution allows use of
water by the Government in connection with such projects without accountability to those
injured thereby and without regard to state created water rights. However, federal statutes
impose some restrictions on these powers. Restraints are contained in the enabling
legislation for water supply storage and also arise from other federal laws under which the
agencies responsible for this storage operate.

These restrictions on federal water supply storage activity primarily consist of
recognition given to water rights as defined by state law. In the case of the Water Supply
Act of 1958, the intent to recognize state law is evident from the legislative history and the
language of subsection (c). The pertinent provision of subsection (c) states that the Water
Supply Act shall not modify section 1 of the Flood Control Act of 1944 nor section 8 of
the Reclamation Act of 1902, legislation under which the Corps of Engineers and Bureau of
Reclamation, respectively, operate. Section 1 of the Flood Control Act limits the power of
the federal government to take navigable waters without compensation. Apparently, as a
result of this provision in water supply legislation, the Corps of Engineers does not acquire
water rights related to such storage but requires the contracting party to make this
acquisition pursuant to state law. Section 8 of the Reclamation Act requires the Secretary



of the Interior to proceed in conformity with state law in carrying out the provisions of the
Act. Since the water law of those states within the jurisdiction of this act places limitations
on the purposes for which water can be used, the question arises as to whether section 8
gives state law the authority to control the purposes for which reclamation officials can
acquire water rights. A negative answer is indicated by Supreme Court decisions that state
law has no effect on project operation, that state law cannot compel use of federal property
on terms other than those prescribed by Congress, and that state law concerning priorities of
water use is not binding on the United States. The Court has suggested that the proper role
for state law is the definition of property interests in water for which compensation must be
made under reclamation law.

The Watershed Protection and Flood Prevention Act contains a direct provision that
the local interests must acquire all necessary water rights pursuant to state law. Thus, the
party contracting for water supply storage with the Soil Conservation Service is in the same
position relative to state law as exists in the case of storage in Corps of Engineers facilities.

The significance of the requirement that the party desiring water supply storage must
acquire his own water rights varies between the eastern and western states because of
fundamental differences in applicable water law. The riparian doctrine of the eastern states
appears to present several problems to the potential water supply storer. Water rights are
restricted to riparian landowners, and nonriparian use generally is considered unlawful.
Municipal water use, one of the primary purposes contemplated under federal water supply
storage legislation, is not recognized as a riparian right on nonnavigable streams although it
has been so recognized on navigable streams. The right to store water for future use has been
quite restricted. However, these potential limitations may not become realities in all
situations. Violation of the abstract principles of the riparian doctrine does not appear in
itself to be cause for legal action. Injury, or potential injury in suits for injunctive relief, to
the rights of another is a necessary requirement for such action. Since litigation resulting
from interference with the rights of another is the sole method of confirming or denying an
asserted water right, a given water use cannot be restrained in the absence of a legitimate
cause for court action. All water rights are actually tentative pending this adjudication by
the courts. The uncertainty arising from this aspect of the riparian doctrine may be a
disadvantage in some instances, but it is a decided advantage for the party possessing the
power of eminent domain condemnation (a municipality, for example) who desires to
contract for water supply storage in a federal reservoir. Rather than acquire water rights
initially, the party in this position need make such acquisition only if and when a successful
legal action is maintained, and only those rights held by the court to have been damaged
would have to be condemned. Water users such as industries, not clothed with power of
condemnation, might also benefit from not having to make prior purchases of water rights,
but the risk of great financial loss exists without this protection.

The requirement that the party desiring water supply storage must acquire the related
rights is more restrictive in the western states where appropriative water law exists. Water
rights generally must be obtained from .the state, and the right to make a particular water
use can be denied solely on the grounds that it is not recognized as beneficial use. Normal
water supply purposes usually would be considered as beneficial, but the possibility for lack
of such recognition exists.



The fact that appropriative states can specify the purposes for which individuals can
obtain water rights places those parties contracting for water supply storage in reclamation
projects in a potentially favorable position as compared to those contracting with other
federal agencies. Whereas, these other agencies require the user to acquire the related rights,
the Government acquires the necessary rights under reclamation law. Since it is unlikely that
state law can control the purposes of reclamation projects, limitations imposed on the water
rights of individuals concerning the use to be made of the water are bypassed.

In addition to providing some control over the acquisition of water to store for supply
purposes, state law also defines the rights of others to use this water if it is released into a
natural stream channel to be transported to a downstream point of use. A policy of allowing
extensive use of this water would jeopardize the interests of the storer. Denial of this right
of using the water released from storage would protect the storer’s interest and establish the
right to use natural streams as conduits for the conveyance of water in which an exclusive
right of use is held. Riparian law has not recognized this right to use a stream as a conduit.
No recent court decisions concerning the general right of conveyance have been found, but
an earlier case recognized the right of riparian owners in all water flowing in a stream,
including that added through the efforts of others. The court viewed the act of allowing the
added water to flow onto the land of another as conclusive evidence of an abandonment of
all rights in the water. In contrast to the situation in the eastern states, the law of the
western states does provide protection to the interests of parties desiring to convey water in
which they possess rights through natural stream channels. The right to use this means of
conveyance is recognized by both common and statutory law.

Water Quality Storage

Authorization for all federal agencies to store water for quality control through
low-flow augmentation is provided by the Federal Water Pollution Control Act Amendment
of 1961. Storage for this purpose also may be required in private hydroelectric power
projects in accordance with a 1968 amendment to the Federal Water Power Act.

The legislation authorizing storage for water quality control by federal agencies does
not set forth limitations on the power of the Government in relation to this activity, but the
various agencies responsible for the storage must function within the restraints imposed by
other federal law. These restraints consist of state water laws recognized by federal
legislation. There appear to be two areas where state law has the potential to influence the
effectiveness of federal water quality storage legislation. One involves the right of the
Government to store water for this purpose in reclamation projects, and the other concerns
possible adverse use of the water under state law after it is released from storage.

State law has an influence in reclamation projects because of the previously discussed
section 8 of the Reclamation Act. It has been concluded that this provision does not appear
to have given state law the effect of controlling project purposes. If the courts were to hold
this determination to be within the jurisdiction of state law, however, the impact on water
quality storage would be significant. Some of the western states have held that water quality
storage does not qualify as a beneficial use. These states probably would exclude storage for
this purpose from reclamation projects if given this authority.



Application of dilution water released from storage to other uses appears to fall within
the regulatory powers of state water law. Since use of this water by others may be adverse
to the goal of quality improvement, the provisions of state law regarding such use are
important. Two questions need to be considered. The first is whether state law will allow
consumptive use of such water which conceivably could eliminate the effects of flow
augmentation through reduction in quality of flow. The other question is whether polluters
can be restrained by state pollution control law from increasing pollutional discharges
during releases of stored water.

State law regulating consumptive use varies between the eastern and western states. In
the eastern states, riparian landowners apparently have the right to make a reasonable use of
all water flowing by their land. Thus, some diminution in quantity is conceivable. The law
of the western states protects water rights legally acquired from injury by others until the
water is applied to its intended use. Therefore, it is unlikely that water appropriated by the
Government for dilution purposes could be consumed by other parties. If the state in
qguestion does not view dilution as a legal water use, there may be some question as to
whether this protection of appropriative law would be available. In this event, the
Government would probably attempt to exert exclusive control over the use of such water
on the grounds that the water has the attributes of federal property.

The question of increased pollutional discharges during flow augmentation is important
because this action would eliminate part or-all of the intended water quality improvement.
Although increased discharges during releases of stored water would affect adversely quality
improvement, they could be accomplished without a reduction in existing stream standards
‘because of the great ‘assimilative capacity available. However, the fact that, irrespective of
water quality standards, pollution control law requires secondary treatment or its equivalent
and also exerts some control over the quantity of discharge, places limitations on the actions
of polluters beyond those imposed by quality standards. Thus, in most instances, state law
could prevent increased pollution from compromising the effects of flow augmentation. One
possible exception exists in the case of an industry or other polluter who, because of
location on a small stream, must utilize a waste storage system and limit discharges to
periods of relatively high stream flow. It appears that individualized attention by the state

regulatory agency would be required in this case to prevent discharges during periods when
dilution water was being released.
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RECOMMENDATIONS

1. All states devoid of statutory authority providing for the conveyance of stored water
through natural stream channels without interference from other water users on the stream
should give such enactments serious consideration. Without the protection offered by such
statutes, releases of stored water into natural streams could sustain diminution in quantity
and degradation of quality which would erode the investment in water rights and storage
facilities. The use of artificial conduits as an alternative may not be economically feasible
except for those users in close proximity to the storage reservoir. The water rights of others
need not be compromised, and provisions could be included to insure that the conveyance
of water did not result in injury to those not a party to storage agreement. Enactments of
this type would further encourage local participation in federal reservoirs as authorized by
water supply legislation.

2. A provision should be added to pollution control legislation having specific applicability
to water quality standards to be maintained in these stretches of stream subject to water
quality improvement by low-flow augmentation. The thrust of this provision would be to
insure that the dilution water released into the stream did effect water quality improvement
and that the impact of such additional water was not muted by a change in effluent
(quantity and/or quality) brought about by the various polluters located on the stream. This
law should provide for review and possible upgrading of water quality standards in effect
during summer periods before the dilution water is made available. This legislative change
could be made as a state statute, as an amendment to the federal water pollution control
legislation, or as part of the federal water quality guidelines.

3. Several provisions in federal legislation show an intent to recognize state water law and
state created water rights. The extent of the recognition intended is not clear in some cases
and needs clarification.

A more detailed statement of intent seems desirable with respect to subsection (c) of the
Water Supply Act of 1958. The legislative history suggests that the authors of the provision
were concerned with maintaining some state control over water use, but the final form of
subsection (c) makes no direct statement to this effect. Rather, it incorporates by reference
other legislation (Section 8 of the Reclamation Act of 1902 and sections 1 and 8 of the
Flood Control Act of 1944) relating to the protection of water rights created under state
law. These sections contain vague language making the determination of their specific intent
difficult. Thus, improved interpretation of subsection (c) is dependent on clarification or
revision to the language of section 8 of the Reclamation Act of 1902 and section 1 of the
Flood Control Act of 1944.

Some of the uncertainty with respect to section 8 of the Reclamation Act of 1902 has been
removed by court interpretation. Supreme Court decisions have established that state law
will define water rights for which compensation is to be paid, but they have denied the
state’s authority to control activities relating to the "‘operation’’ of reclamation projects.
The courts have held on occasion that certain state statutes relating to the “operation’ of a
project are not applicable. A general criteria for judging what are to be considered as coming



within the operation of such projects has never been established. Thus the role of state law
in reclamation projects having water supply and water quality storage needs to be clarified.

The effect of section 1 of the Flood Control Act of 1944 is also unclear, particularly with
respect to those states located east of the 98th meridian. This provision shows an intent to
preclude the use of the broad constitutional power of the Government to control the water
of navigable streams in flood control projects. It declares that the policy of Congress is to
recognize the interests and rights of the states to control the utilization of water. A
subsection clarifies application of the provision to flood control projects located west of the
98th meridian, but the specific effect of this section on such projects east of this line is
unclear.

Western states usually define water rights in terms of the use to be made of the water.
Congressional legislation exempting the Government from the use requirement used in
defining water rights would do much toward eliminating conflict where state and federal
policy differ on the appropriate utilization of water.

4. The rights associated with the water supply storage are not clearly defined by law. The
resulting uncertainty imposes a burden on parties contracting for storage in federal
reservoirs where they are required to acquire water rights related to such storage. Several
alternatives would remove or reduce this uncertainty:

(a) The Government could acquire the necessary water rights for such storage and pass the
cost to the user in the same manner as construction costs are handled presently. Legislation
authorizing this procedure could contain a provision requiring all parties claiming injury as a
result of the water supply storage to present their claims for recovery against the United
States within a prescribed time limit, thus eliminating the uncertainty associated with the
possibility of new or expanded claims arising after extended periods of time.

(b) If water rights acquisition remains the responsibility of the user, the states should enact
legislation to remove some of the uncertainty concerning water supply storage rights and
facilitate participation in federal projects.

In riparian jurisdictions, the right to store water for future use has not been established
cleaarly by case law. These states should declare by statute that storage of flood or other
unused water for supply purposes be a lawful water use when such storage does not interfere
with the rights of others. The right could be made available to riparians and nonriparians
alike, thereby greatly increasing the scope of local participation in federal reservoir projects.

One important source of uncertainty concerning water supply storage arises from the
possible future ripening of presently unused riparian rights, giving rise to unexpected
damage claims or suits for injunction. A partial solution to this problem could be achieved
through a statutory enactment requiring all parties having water rights affected by water
supply storage to declare such rights within a prescribed time period. Failure to make such a
declaration within the specified time would provide a basis for denying the assertion of such
water right at a future date.

10



Appropriation of water for future uses in the western states should be considered. In order
for municipalities and other water users to contract for storage in federal projects to meet
anticipated future needs, there should be a means of obtaining rights for these future uses.
Maximum use of water could be encouraged by permitting water appropriated for such
future use to be used by others on a temporary basis until the original appropriator needed
the water.

Changes in the law of prescription could Help eliminate uncertainty concerning rights to
store water for supply purposes. Shortening of the prescriptive period would allow rights to
be finalized in a more practical period of time than the 20 years commonly used.

5. Specific authorization for the Government to dispose of surplus water from all federal
reservoirs for water supply and low-flow augmentation purposes should be established.
Limited authority already exists in certain instances. In addition, section 4(e) of the Federal
Power Act appears to grant power for the Federal Power Commission to license surplus
water from Government dams for power or non-power water uses. However, this provision
might be subject to difficulties of interpretation, and clarification through enactment of
additional legislation may be necessary.

6. The policy of requiring power companies to absorb the cost for including water quality
storage in private hydroelectric projects should be examined. The Government has the
Constitutional power to impose such requirements as a condition of granting authority to
develop hydroelectric power from navigable waters, but there appears to be some question
as to the propriety of this practice. The cost of federal storage facilities for water quality
control is borne by the general public through taxation. If the costs associated with such
storage are imposed on a power company as a capital investment, the customers of the
company involved ultimately will bear the burden through increased electric utility rates.
Thus it is conceivable that the costs for water quality storage in private power projects may
be paid by a segment of the population differing from the segment benefited by the
impounded water quality. If it is equitable to meet the costs of water quality storage in
federal structures from the general treasury then some inequity may exist in cases where the
cost of water quality storage is imposed on a limited population.

7. Industrial and municipal water users should not overlook the possihility of obtaining
storage rights in private hydroelectric projects when federal reservoirs are not available. A
recent amendment to the Federal Water Power Act authorizes the Federal Power
Commission to license parts of such projects for non-power water purposes under certain
conditions.

11



. 5 S TR i T2 o I T LT SRS SR I R PFARRTE F ; Y
- B N ol N
_ RECTEA
- X
: i : . i
- AT : . < R r
AT P LA | (LTI Tt o UIE.“,‘D L ® i B SR o, %Ml e o~ ‘fi'ﬂ't{r.
‘ I"-_I‘ B i o . -‘U',.I'_-:rﬁ-" o L TTEH ‘u"_’,‘ C ) vl vy
o . . e bote . . .,
W E Ty P ' s RO I g3l a0 e beitRing: 9
A BT TS E b + R CERILIPY it 3 3 N « = By w0 BOD T Re] ni ‘:F-ﬂg .a
A I R T L AL LT R VE o 24 @Sy
o g e, . wo o tog g1 A k2 ISR I L "';-i.-!
L . N ER N - . - : -
R LAY BN T - W LR WA T ot
Y S petse P cetm3o Gp) QW AT O
B i
(PR due TEEE A8 . AR KT VET N 1Y L &f T T L S R R I
N - . - T
I8, 9 e i3 . L:i-‘ s TP SR
.
Lo R N - o amei
el ¥ R . LT Pl Ty Me s MR e cfer & s gD
i e . . " * L, trE e G N AR L. ™ O P L L N
v, A . s gasstpy Lot o T S s TR
- cnd i y R R s S Goant e N 15T .
LT L chaek A L et it T EY 1, e
- e , Lt :?;",;. o s e mr: o o Y R
. . o . Pt s DU I S B v e 1.»'1".:" b ‘A, i N
s
. A R O T L RS S T T 2 ik
o g . Y s “' 1-!";.. .t A 0 .:'l:' . v A P t“:“{‘j T
- g T iﬁf' B » ' e U G Ce .
. . ' L L ek s qeipar O T
o f S FRFRPH wi e, g, @t . 3w -
ot o A,.' . 1 . i L U -I.. CEEM O ST k- y e H 1 i
= R PO - ey _re : ci .ﬁ::";I: '{'13_}"1?»"' f-‘ o P . ‘ g
s he " i sA T by TR . . L.
i
L N T L N i TR L R S
- g ,
3 S, Soartn
o
. B
H
* - B l'
. - . i



INTRODUCTION




=

>

F
/
T URITONGUR) W

o 5 .

N L e !
-..‘.l.\.T! - e ey

et

- e b

NI DR |



Most of the dams constructed recently by the federal government have been of the
multipurpose type. The idea of multipurpose construction is not new but has been given
added emphasis as the need for comprehensive management of the nation’s water resources
developed. Storage for navigation, flood control, irrigation, power generation, and other
purposes has existed for some time. Still other water uses have been included in recent years
as needs and emphases have changed. Two of the latest purposes to receive expanded
interest are water supply and water quality control.

It has become evident that an adequate water supply for a rapidly expanding
population, a highly industrialized society, and an expanding agriculture must utilize all
conventional means for increasing the amount of water available. Storage facilities with no
provisions for water supply storage constitute an economic waste a growing economy can ill
afford. Recognition of this situation has given rise to legislation for expanding the purposes
of federal agency reservoirs to include water supply storage.

The problems associated with waste water disposal develop in conjunction with
increased water demand. Although technology exists for the complete renovation . of
polluted water, such treatment is not economically feasible at this time. Thus water for
dilution of the treated waste water effluent becomes both an economic and environmental
necessity. Adequate amounts of water for dilution are provided by nature, but the random
patterns of nature do not provide a dependable supply during all seasons of the year.
Generally, increased amounts of water for dilution during periods of low stream flow cannot
be provided economically by local governmental units. Economies of size and the inability
to localize the benefits suggest water quality storage sponsored by the federal government
on a non-reimbursable basis. Federal legislation responsive to this need has authorized
storage for water quality purposes in federal reservoirs.

The enabling legislation for these two purposes consists of several separate laws and
involves the jurisdictions of different federal agencies. Included are the Bureau of
Reclamation, the Corps of Engineers, the Soil Conservation Service, and the Federal Power
Commission. It is important to note that none of the legislation under consideration, either
for water supply or water quality storage, creates special agencies to carry out its provisions.
Authority is provided for the inclusion of such storage in dams constructed by or under the
authority of existing agencies. Thus the enabling legislation is intimately associated with the
laws governing the activities of these agencies.

Reliance on the different laws and operating procedures of various agencies can have
important effects on water supply and water quality storage. The individual agencies were
created or first entered the water resources field to solve specific problems of the country.
The Corps of Engineers primarily became involved in water resources because of the need
for navigational improvements. The Bureau of Reclamation’s involvement was initiated
through reclamation of arid western land. Originally the Soil Conservation Service was
concerned primarily with soil protection measures. The Federal Power Commission
traditionally has had responsibility for the licensing of private hydroelectric power projects.
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Each of these agencies has had its area of influence gradually broadened through the years
since its creation. Each agency authorized to construct dams may now impound water for
water supply and water quality purposes. The Federal Power Commission, while having no
authority to construct dams, can now license parts of private projects for non-power
purposes. However, restraints in the original authorizing legislation are still present and
somewhat affect the activities of these agencies. Operating procedures of each agency also
show evidence of this early emphasis on management of water resources for only one
purpose. The legal rights related to storage of water for supply and quality purposes,
therefore, may vary according to the federal agency involved.

The effectiveness of legislation for water supply and water quality storage would
appear to depend not only on its own provisions but on several other factors. One of the
most important items is the transient nature of water and the property rights which exist
therein. Property interests are actually rights to use the water and are not rights in the
corpus. Certain aspects of these rights vary from state to state, but they are always viewed as
property rights. As such, they are defined by state laws and are protected by the United
States Constitution. The federal legislation under study must operate within the framework
of these property rights in water. These rights may determine the effectiveness of the
legislation in accomplishing its intended purposes.

The federal legislation authorizing storage for water supply and water quality control is
affected by individual water rights in two principal areas. First, the acquisition of water to
store must give some recognition to state law. Second, a party storing water for these
purposes may often use a natural stream to convey water from the dam to the point of use.
Such water when released becomes susceptible to intervening water rights existing under
state law. The release of the water supply to the stream could be avoided by use of artificial
conduits, but the cost of such construction would be prohibitive in certain situations. In the
case of dilution water, the release to the stream is necessary for the water to accomplish its
purpose.

There are two main objectives to this report. The first is an investigation of the federal
enabling legislation and the consequences of storage in the different types of federal
reservoirs. The second is the exploration of the impact of state water law on the federal
legislation. With respect to the second objective, various alternatives will be explored which
will permit state law to complement rather than frustrate the intent expressed in the federal
legislation.
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ENABLING LEGISLATION FOR
FEDERAL WATER SUPPLY STORAGE
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HISTORICAL DEVELOPMENT

Although the concept of water supply as a major purpose for construction of federal
water resource projects has received added interest in relatively recent years, examples of
legislation authorizing federal participation in such storage dates back to an early time in th=
nation’s history. Perhaps the first example of such legislation was that authorizing the Corps
of Engineers of the United States Army to make certain improvements to Pennsylvania
Avenue in Washington, D. C., and to supply certain public buildings with water.! The Act
authorized the construction of storage reservoirs and a water distribution system, and it
provided for the purchase of necessary water rights.2 This and other early legislation
authorizing water supply storage by the Corps of Engineers was in the form of individual
acts of Congress for each project.

The legislation first authorizing such storage by the Bureau of Reclamation contained
somewhat broader authority. This act passed in 1906 was in the form of an amendment to
the Reclamation Act of 1902.3 It authorized the Secretary of the Interior to withdraw from
public entry certain lands for townsites in connection with irrigation projects and to provide
water rights for such townsites.

That the Secretary of the Interior shall, in accordance with the provisions
of the reclamation Act, provide for water rights in amount he may deem
necessary for the towns established as herein provided, and may enter into
contract with the proper authorities of such towns, and other towns or cities on
or in the immediate vicinity of irrigation projects, which shall have a water right
from the same source as that of said project for the delivery of such water
supply to some convenient point, and for the payment into the reclamation
fund of charges for the same to be paid by such towns or cities, which charges
shall not be less nor upon terms more favorable than those fixed by the
Secretzry of the Interior for the irrigation project from which the water is
taken.

In 1920, a provision was added to reclamation law authorizing the use of water for
“miscellaneous purposes.” However, such use could be made of project water only when the
following conditions were present: (1) the water users’ association approved; (2) there were
no other practicable sources for the water supply available; and (3) the supply was not
detrimental to irrigation service.® There was no definition given for "‘miscellaneous
purposes,”’ except that it was for purposes other than irrigation, and therefore conceivably
could have included municipal and industrial water supply.

The Secretary of the Interior was authorized specifically by the Reclamation Project
Act of 19396 to enter into contracts for municipal water supply.

The Secretary [of the Interior] is authorized to enter into contracts to
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However, the Act provided that such contracts were not to impair the use of the project for
irrigation purposes.8

The Soil Conservation Service, United States Department of Agriculture, became
involved in water supply storage with the passage of the 1956 amendments to the Watershed
Protection and Flood Prevention Act.9 The law is still in effect and currently regulates the
water supply activities of the Service.

The Water Supply Act of 195810 provided blanket authority for the Bureau of
Reclamation and the Corps of Engineers to include water supply storage in their respective
facilities. At present this act serves as the primary authorization for the majority of federal
water supply storage activities.

Other statutes, while not specifically authorizing storage for water supply, must be
considered as part of water supply legislation. Included in this classification are the Flood
Control Act of 194411 and the Federal Water Power Act.12 The 1944 Act, an amendment
to the Flood Control Act of 1936,13 authorizes the Secretary of the Army to make
contracts for the sale of surplus water from all reservoirs under the control of the
Department of the Army for the purpose of water supply.14 Two provisions of the Federal
Water Power Act are of interest because of their possible relationship to water supply. The
first is a recent amendment which authorizes the Federal Power Commission to license all or
part of a hydroelectric power project for non-power (and therefore conceivably water
supply purposes.15 The second provision is contained in section 4(e) of the Act which
provides for the issuance of licenses for the purpose of utilizing the surplus water from
Government dams 16 (again conceivably for water supply purposes).

All major legislation concerning water supply storage still in effect will be discussed in
separate sections. Included will be the Water Supply Act of 1958, the Watershed Protection
and Flood Prevention Act, the Federal Water Power Act, and the Flood Control Act of
1944,
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WATER SUPPLY ACT OF 1958

The Water Supply Act of 195817 is one of the principal laws authorizing water supply
storage in federal reservoirs. The following quotation states the purpose of the Act:

It is hereby declared to be the policy of the Congress to recognize the
primary responsibilities of the States and local interests in developing water
supplies for domestic, municipal, industrial and other purposes and that the
Federal Government should participate and cooperate with States and local
interests in developing such water supplies in connection with the tonstruction,
maintenance, and operation of Federal navigation, flood control, irrigation, or
multiple purpose projects.

In carrying out the policy set forth in this section, it is hereby provided
that storage may be included in any reservoir project surveyed, planned,
constructed or to be planned, surveyed and/or constructed by the Corps of
Engineers or the Bureau of Reclamation to impound water for present or
anticipated future demand or need for municipal or industrial water,.... 18

In making water supply storage available in Corps of Engineers and Bureau of Reclamation
projects, the Act creates the potential for this type of storage to be included in all major
federal reservoirs.

Although the Water Supply Act was not the first legislation to authorize the use of
water stored in facilities operated by the Corps of Engineers and Bureau of Reclamation for
the purpose of water supply, it did elevate water supply from an incidental function to one
of the primary purposes of reservoir construction by these agencies. Another important
feature of the Act is the provision for water supply storage to meet anticipated future
demands. Thus the Act is designed to reduce future water shortages as well as relieve
existing ones.

This act has been viewed as providing a framework within which the Corps of
Engineers and the Bureau of Reclamation can proceed to develop the best overall use of the
nation’s water resources for water supply and other needs as well. It is the intent of the Act
that the participants in any such federal project share equitably in the benefits of
multiple-purpose construction. Before construction or modification of any project to
include water supply storage, the state or local interests must agree to pay for the cost of
such provisions. Payment of the cost for storage space allocated to future water supply, up
to a maximum of 30% of the total estimated cost of the project, can be deferred. The
interest of the federal government is protected by the requirement that prior to initiation of
construction or modification of a project, state or local interests must give reasonable
assurances that they will contract for use of such storage on a basis allowing the costs
allocated to water supply to be paid out during the life of the project.19 The Act makes
the following provisions with respect to payment of costs allocated to water supply:
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[T]he entire amount of the construction costs, including interest during
construction, allocated to water supply shall be repaid within the life of the
project but in no event to exceed fifty years after the project is first used for the
storage of water for water supply purposes, except that (1) no payment need be
made with respect to storage for future water supply until such supply is first
used, and (2) no interest shall be charged on such cost until such supply is first
used, but in no case shall the interest-free period exceed ten years.20

The Water Supply Act of 1958 does not provide for the acquisition of the water rights
related to storage nor is it specific regarding details associated with the application of the
water to its intended use. These matters and the other details are evidently to be resolved
through the normal operating procedures of the Corps of Engineers and the Bureau of
Reclamation. The only direct reference in the Act to the laws under which these two
agencies operate is contained in subsection (c).

The provisions of this section shall not be construed to modify the
provisions of section 1 and section 8 of the Flood Control Act of 1944 (58 Stat.
887), as amended and extended, or the provisions of section 8 of the
Reclamation Act of 1902 (32 Stat. 390).21

The effect of subsection (c) is to incorporate by reference certain operating
requirements of both the Bureau of Reclamation and the Corps of Engineers in the
implementation of this legislation. Section 8 of the Flood Control Act provides
authorization for the Secretary of the Interior to construct and operate irrigation works in
connection with Corps reservoir projects. Sections 1 of the Flood Control Act and 8 of the
Reclamation Act both contain provisions concerning the protection of water rights existing
under state law.

It is important to stress that subsection (c), the only reference in the Water Supply Act
to legislation affecting the operations of the Corps and Bureau, refers to the major
provisions in previous legislation related to the protection of water rights under state law.
Although detailed analysis indicates that the actual impact of these provisions is somewhat
uncertain, the fact that they were incorporated in the Water Supply Act shows a general
intent by Congress that water supply storage should not operate apart from recognized
rights.

The legislative history further helps clarify the intent of subsection (c). In hearings
before a subcommittee of the Senate Committee on Public Works, Senator Watkins of Utah
expressed the idea that a major concern with regard to the proposed legislation should be
the maintenance of the validity of appropriative water rights under the law of the western
states.22 The Senator feared that the passage of legislation authorizing storage in federal
reservoirs for this consumptive use would interfere with the traditional state control over
such use unless careful safeguards were included in the legislation. He stated:
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Out our way when they build a reclamation project they go to the State
engineer, first of all, and find out how much water is unappropriated. Whether
they have water that can be used for the project. They don’t go on building a
dam and worry about the water to fill it, so they go and check up and when
they find there is unappropriated water, then they make a filing in the name of
the United States, in trust for the people out there, and they comply with State
Laws. We don't see any reason why the Army Engineers should not comply with
the same procedure, especially now that they are going to get into the field of
furnishing water for consumptive uses. That gives us additional reason for
concern. That is what | am saying. | don’t see any reason why anybody ought to
object, least of all senators from the eastern states, because we are protecting
the rights of your own people in the future. 23

Senator Watkins was especially concerned about the effect of the proposed legislation
on the rights of states to regulate and license use of water not yet appropriated and put to
use. Subsection (c) as it came from the House of Representatives reads as follows:

The provisions of this section shall not be construed to modify the
provisions of section 1 and section 8 of the Flood Control Act of 1944, as
amended and extended, or the provisions of section 8 of the Reclamation Act of
1902, nor shall any storage provided under the provisions of this section be
operated in such a manner as to adversely affect the lawful uses of the
water [emphasis added] .24

Senator Watkins objected to the last clause (the underlined portion) of the House
version because of its “vagueness.’’ He said:

In the Western States it might be interpreted to mean that it applies only to the
water which has been appropriated and for which the State has given a
certificate of appropria tion....2%

Because of this element of vagueness or uncertainty, the Senator suggested that subsection
(c) be modified by omitting the clause underlined above. He proposed that an interpretation
be given in the legislative history such that the section protected the rights of the states to
their water, including the rights to license for future use of water. The final form, agreed
upon by a committee from both the House and the Senate, was that proposed by Senator
Watkins. Adoption of this form would seem to indicate acceptance of the concept that the
Water Supply Act should contain provisions protecting water rights as defined by state law.

Although the Water Supply Act makes no direct provisions regarding the procedure for
storing and using water for supply purposes, the legislative history of subsection (c) strongly
suggests that the sponsors of the Act intended such storage to be accomplished without
encroaching on state water rights. The Act in its original form suggests that the authors of
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the legislation sought by legislative enactment to remove some of restrictive interpretations
given to various sections of federal legislation related to state water rights under which the
federal agencies operate. It has been shown that this clause was eliminated from subsection
(c) not because of what it attempted to accomplish but rather to avoid a restricted
interpretation of only applying to waters now appropriated. It is highly possible that in view
of the legislative history of this Act that the courts in construing the application of sections
1 of the Flood Control Act and 8 of the Reclamation Act to the Water Supply Act might
give greater recognition to water rights created by state law.

Bureau of Reclamation

Forerunners of the Reclamation Act were the Homestead Act of 182620 and the
Desert Land Act of 1877.27 These efforts were not entirely successful because the land
could not be put to use after it was settled. In an effort to provide for irrigation to make the
arid lands productive, Congress passed the Reclamation Act of 1902,28 which established
the Bureau of Reclamation to administer the Act.

The Reclamation Act provided for the sale of public lands in certain states, 29 with the
proceeds of the sales being placed in a “reclamation fund’’ for the irrigation of the arid lands
in those states. The Secretary of the Interior was given certain powers in effecting the
reclamation of these lands. These powers include the right to withdraw public lands from
public entry for inclusion in reclamation projects, the right to enter into contracts for the
irrigation of lands to be reclaimed, the right to acquire rights or property necessary for
projects by purchase or eminent domain, and the right to perform all acts and make rules
and regulations necessary for carrying out the provisions of the Act.30

The constitutionality of the Reclamation Act was first questioned in United States v.
Hanson31 in 1909. The defendant contended that the work to be done and expenditures to
be made were not public or governmental in nature, that the United States could provide
such for lands within territories but not within the individual states, that the expenditures
were not authorized by Congress, and that legislative powers had been delegated to the
Secretary of the Interior. The circuit court held that all of the defendant’s contentions were
without merit and the Reclamation Act was constitutional and within the powers of
Congress.

In United States v. Burley,32 the defendant contended that since some of the
reclamation project water was to be used on private lands, the Act was unconstitutional and
the Secretary could not condemn lands for reclamation purposes. The circuit court33
affirmed the decision of the district court holding that cooperation between private and
public lands was necessary for the success of reclamation and that Congress did have the
authority to provide for such projects. It therefore appears inmaterial that private lands are
benefited so long as benefits are conferred on public lands.
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Language from United States v. Gerlach Live Stock Co.34 indicates that the Supreme
Court views the constitutionality of the Reclamation Act as a settled issue:

Thus the power of Congress to promote the general welfare through large scale
projects for reclamation, irrigation, or other internal improvement, is now as
clear and ample as its power to accomplish the same results indirectly through
resort to strained interpretation of the power over navigation.35

In the early days of reclamation, most projects were authorized through appropriation
bills, but the present method for authorizing projects is by individual acts for each project
and for additions to existing projects. The trend has also been toward multiple-purpose
projects with a wide variety of water uses represented. Irrigation not only is no longer the
sole purpose but may not be even the major purpose of project construction. Priorities
betw:(;gn the different project purposes are generally established by the individual project
acts.

These individual project acts are made subject to the general reclamation laws by
provisions within the acts themselves. There appear to be two basic clauses employed for
accomplishing this purpose.

In constructing, operating, and maintaining the works authorized by this
Act, the Secretary [of the Interior] shall be governed by the Federal
reclamation laws (Act of June 17, 1902 (32 Stat. 388), and Acts amendatory
thergo7f or supplementary thereto), except as is otherwise provided in this
Act.

[1] n accordance with Federal reclamation laws...except so far as those laws are
inconsistent with this Act....38

Since the Acts are subject to the general provisions of the reclamation laws, it would appear
that the uses denominated are in addition to, instead of in lieu of, those uses set forth in the
general laws, with the qualification that conflicts will be resolved in favor of the specific
project act.

The irrigation of arid lands is intended to be a reimbursable function of the Bureau of
Reclamation. Accordingly, no delivery of water is made upon project completion until
repayment contracts are negotiated with the proposed recipients of irrigation water.39 In
some cases, individual project acts provide that projects will not be constructed until
contracts have been executed to insure payment of appropriate charges.40 These charges
consist of construction costs allocated to irrigation storage41 and operation and
maintenance costs attributable thereto.42 The charges are apportioned according to the
productive value of the project lands.#3 Variations in reclamation law have given rise to
many different repayment plans. Individual project acts often provide for repayment
tailored to the circumstances of that project. However, in most plans the repayment
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obligation is in annual installments over a period of years varying within limits set by
reclamation law.44 Failure to make the annual payments results in the stoppage of water
delivery and may result in cancellation of related rights."f5

Other purposes included in reclamation projects may be either reimbursable or

nonreimbursable. Industrial or municipal water supply is a reimbursable item, while flood
control, navigation, and low-flow augmentation are nonreimbursable. The cost allocation to
nonreimbursable storage is the prerogative of the Secretary of the Interior.46

When construction is completed, responsibility for management and operation of
reclamation projects is transferred to water users’ associations subject to the conditions in
the enabling legislation and the rules and regulations as established by the Secretary of the
Interior. Title to physical facilities in reclamation projects remains in the Government unless
otherwise provided by Congress.47

Nature of Water Rights in Reclamation Projects

A general statement concerning the nature of water rights in reclamation projects is
contained in section 8 of the Reclamation Act of 1902.

Provided, That the right to the use of water acquired under the provisions of
this Act shall be appurtenant to the land irrigated, and beneficial use shall be the
basis, the measure, and the limit of the right. [emphasis added] 48

Section 8 of the Reclamation Act, in reality, has adopted language very similar to that
used in many western states to describe water rights. The basic requirement is the
appropriation of water to beneficial use, and that use is the basis, measure, and limit of the
water right. Before section 8 received specific interpretation by the courts, the United States
was viewed as the appropriator of reclamation project water in United States v. Haga.49

Perhaps it should be added at this point that the government is an appropriator
of a large amount of the natural flow of Boise river for direct use upon the
project lands,.... Its rights as an appropriator are subsequent to those of the New
York Canal Company and of other large ditch companies diverting
water...farther down the r/'ver,...50

A 1924 Supreme Court decision (in which the Government was held to have the right

to recapture seepage from project lands) appears to reaffirm the previous holding of the
lower court that the United States rather than the water user is the legal appropriator.

The defendants insist that when water is once used under the appropriation it
cannot be used again, - that the right to use it is exhausted. But we perceive no
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ground for thinking the appropriation is thus restricted. According to the record
it is intended to cover, and does cover, the reclamation and cultivation of all the
lands within the project. A second use in accomplishing that object is as much
within the scope of the appropriation as a first use is. The state law and the
National Reclamation Act both contemplate that the water shall be so
conserved that it may be subjected to the largest practicable use. A further
contention is that the plaintiff [U.S.] sells the water before it is used, and
therefore has no right in the seepage. But the water is not sold. In disposing of
the lands in small parcels, the plaintiff invests each purchaser with a right to
have enough water supplied from the project canals to irrigate his land, but it
does not give up all control over the water or to do more than pass to the
purchaser a right to use the water so far as may be necessary in properly
cultivating his land. Beyond this all rights incident to the appropriation are
retained by the plaintiff. [emphasis added] 51

This language seems to indicate that the Court viewed. the landowners not as the
appropriators but rather as possessors of special permission to make a restricted use of the
Government's appropriation.

However, the language of the Court in Ickesv. @,52 a 1937 case, suggests that water
rights are appurtenant to the land irrigated and become the property of the land owner.

Appropriation was made not for the use of the government, but, under the
Reclamation Act, for the use of the land owners; and by the terms of the law
and of the contract...the water-rights became the property of the land owners,
wholly distinct from the property right of the government in the irrigation
works.... The government was and remained simply a carrier and distributor of
the water...with the right to receive the sums stipulated in the contracts as
reimbursement for the cost of construction and annual charges for operation
and maintenance of the works. As security therefor, it was provided that the
government should have a lien upon the lands and the water-rights appurtenant
thereto-—-a provision which in itself imports that the water-rights belong to
another than the lienor,...to the land owner.53

The opinion of the Court in the Ickes case regarding the nature of water rights in
reclamation projects seems to be predicated on both the provisions of the Reclamation Act
and an interpretation of applicable state law.

Acquisition of the government title to a parcel of land was not to carry with it
a water-right; but all non-navigable waters were reserved for the use of the
public under the laws of the various arid-land states [the Court was referring to
the Desert Land Act].... And in those states, generally, including the State of
Washington, it long has been established law that the right to the use of water
can be acquired only by prior appropriation for a beneficial use; and that such
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right when thus obtained is a property right, which, when acquired for
irrigation, becomes, by state law and here by express provision of the
Reclamation Act as well, part and parcel of the land upon which it is
app/ied.54

The decision of Ickes (as to the landowner having the property right in the water) was
adhered to in the 1945 case of Nebraska v. Wyoming55 The Court used this language in
describing the effect of section 8 of the Reclamation Act:

We have then a direction by Congress to the Secretary of the Interior
[section 8] to proceed in conformity with state laws in appropriating water for
irrigation purposes. We have a compliance with that direction. Pursuant to that
procedure individual landowners have become the appropriators of the water
rights, the United States being the storer and the carrier. 56

The decisions of Ickes and Nebraska appear at first to overrule the earlier court
decisions regarding the interest of the United States in reclamation project water. However,
the Court did not view the earlier cases (United States v. Haqa57 and Ide v. United States58)
as being in conflict with the decisions of Ickes and Nebraska. Haga is cited with approval for
a different proposition in Nebraska but is not mentioned with regard to the interests of the
parties in project water. The Court seemed to distinguish the Ide case with the following
language:

That principle [underlying Ide] is that although the water rights belong to the
landowners, the owner of the irrigation project has an interest in the
appropriative rights to the extent of obtaining the fullest use of the water for
the project. It may, therefore, retain control over the water until
abandonment.59

This interpretation of the Ide case indicated that the rights of the United States as a
storer and carrier are not necessarily exhausted upon delivery of project water to the user.
The effect of the case is to extend these rights to to seepage from irrigated project lands.

Therefore, Ide is viewed as being consistent with the later decisions in spite of the absence
of specific language limiting the rights of the Government to those of a storer and carrier.60

Although the controlling decisions of the Supreme Court label the user of reclamation
project water as the appropriator, it is evident that his appropriation is of a restricted
nature. His water rights are subject to the restraints contained in reclamation law and in his
individual contract with the Bureau of Reclamation. There are several general conditions
upon which his rights are dependant. One is the proper payment of all charges contained in
the repayment contract.81 Beneficial use serves as a second limitation on all water rights
under reclamation law.62 In the case of irrigation, the water right can be appurtenant to a
limited amount of land.63 All water rights are held subject to the availability of water, as
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the Government assumes no liability arising from water shortages or interruptions of
service.84

In the event of a water shortage the Secretary of the Interior possesses special powers.
This provision in reclamation law emphasizes a basic difference between the rights of the
user of reclamation project water and those of the holder of a normal private appropriation.
The Secretary possesses wide powers of discretion to apportion the available water between
users during such periods of shortage. The Court in Arizona v. California®® discussed the
power of the Secretary to apportion in times of shortage the water of the Colorado River
pursuant to the Boulder Canyon Project Act.66 The opinion stated that while the Secretary
had to follow standards set out in the Act, he was free to choose among recognized methods
of apportionment, or to devise reasonable methods of his own.67 The established principles
such as pro-rata sharing or division by the doctrine of equitable apportionment were seen as
sources of guidance but were not held as binding on the Secretary in the exercise of his
powers of discretion.68 Thus, the users of reclamation project water cannot rely on the
appropriative doctrine as enunciated in many states that the right, first vested is the
superior right.

Although all rights in reclamation project water are held subject to these qualifying
features, the party who enters into a contract with the Bureau of Reclamation does receive a
conditioned water right which continues as long as the storage space concerned is physically
available. The following contract provision is representative of the assurance given for the
continuance of such water rights:

The District and its constituents shall have the right to use the project’s
available municipal water supply during the repayment period subject to
payment on-a current basis of such charges as are provided for in this contract.
Upon completion of repayment of the District’s repayment cost obligation,
together with the interest thereon, the District shall have a permanent right to
the use of that portion of the project allocable to municipal water supply
purposes.69

Acquisition of Water Rights

Although the appropriated water right in reclamation project water may not belong to
the United States, the acquisition of water rights for such projects is the responsibility of
the Government. The acquisition process is regulated primarily by section 7 and 8 of the
Reclamation Act of 1902.70 Section 7 provides for use of eminent domain condemnation in
federal reclamation projects, while section 8 is concerned with the role of state law in
acquisition proceedings.
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Section 7
This section reads as follows:

That where in carrying out the provisions of this Act it becomes necessary
to acquire any rights or property, the Secretary of the Interior is hereby
authorized to acquire the same for the United States by purchase or by
condemnation under judicial process, and to pay from the reclamation fund the
sums which may be needed for that purpose, and it shall be the duty of the
Attorney-General of the United States upon every application of the Secretary
of the Interior, under this Act, to cause proceedings to be commenced for
condemnation within thirty days from the receipt of the application at the
Department of Justice. 71

Although section 7 of the Reclamation Act of 1902 did provide for eminent domain
condemnation of property, it did not authorize the Government to take possession of the
property before the proceedings were complete. Subsequent legislation in 1931 provided
that the United States could take possession of property while the eminent domain
proceedings were still in progress, with the provision that the Government was bound to pay
the amount finally awarded.’2 Later acts have been held to allow the United States to
physically seize property prior to instituting proceedings in eminent domain, with the
landowner being allowed to sue under the Tucker Act’3 for damages caused by the seizure.

The United States Supreme Court in Dugan v. Rank’4 held that the Rivers and
Harbors Act of 193775 was an act authorizing such seizure. The case arose out of the
construction of Friant Dam within the Central Valley Project, a reclamation project located
in California. The Government had been unable before the construction to effect
agreements with several individuals who were to be affected by the erection of the dam.
These landowners were the plaintiffs in the case and alleged that the diminution in the
amount of water reaching their property caused by the dam was in effect a taking of their
property without due process. An injunction was sought against the United States and
reclamation officials. Relief was granted in the lower court, but the Supreme Court reversed,
holding that the Rivers and Harbors Act especially provided for physical seizure. The Court
in its opinion made reference to the following clause from the Rivers and Harbors Act:

[T]he Secretary of the Interior...may acquire by proceedings in eminent
domain, or otherwise, all lands, rights-of-way, water rights, and other property
necessary for said purposes: .... 76

The court pointed out that this clause was broader than section 7 of the Reclamation Act
(which provided only for purchase and eminent domain condemnation) and that physical
seizure and inverse condemnation were available to the United States under this later
provision.
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The Court of Appeals correctly held that the United States was
empowered to acquire the water rights of respondents by physical seizure. As
early as 1937, by the Rivers and Harbors Act, [citation omitted] the Congress
had provided that the Secretary of the Interior ‘may acquire by proceedings in
eminent domain, or otherwise, all lands, rights-of-way, water rights, and other
property necessa;y for said purposes....” Likewise, in United States v. Gerlach
Live Stock Co.,”7 [citation omitted] this Court implicitly recognized that such
rights were subject to seizure when we held that Gerlach and others were
entitled to compensation therefor. The question was specifically settled in
Ivanhoe Irrigation District v. McCracken,”8 [citation omitted] where we said
that such rights could be acquired by the payment of compensation ‘either
through7condemnation or, if already taken, through action of the owners in the
courts.”

It is clear that the United States must pay for any rights or property it acquires for use
in reclamation projec’ts.80 The problem arises in determining what constitutes a ‘‘taking”’
for which compensation is due. It is obvious that a cutting off or a diminution of a water
supply is a taking, but there are situations where the answer is not so apparent, as evidenced
by the following cases.

In Wolfsen v. United States,81 the United States took the return flow of the San
Joaquin River, which flowed by plaintiff's property, and substituted therefor water from
the Sacramento River. It was plaintiff's contention that he had riparian rights in the San
Joaquin waters and that since riparian rights did not attach to foreign water in a stream, the
United States had actually taken his riparian rights from him. The Court held that even if
the plaintiff had a riparian right in the water (a matter about which there was some doubt),
and that if the right was in fact extinguished, plaintiff still had the obligation of the United
States to supply substitute water in the same amount. Neither right was deemed superior to
the other, and plaintiff received no compensation.

In John Horstmann Co. v. United States,82 plaintiffs were the owners of lakes from
which they took soda for commercial sale. After the construction of the Truckee-Carson
Reclamation Project, the level of the water rose continuously until the lakes were useless as
a source of soda supply. It was plaintiff's contention that the rise was the result of the
construction of a canal within the project. There was no evidence of negligence on the part
of the United States. The Supreme Court held that there had been no “taking’’ and that
plaintiffs were not entitled to any compensation or damages. The Court made this statement
concerning the ‘‘taking’’ of property by the Government:

It is to be remembered that to bind the government, there must be implication
of a contract to pay, but the circumstances may rebut that implication. In other
words, what is done may be in the exercise of a right and the consequences only
incidental, incurring no liability. 83
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It was the opinion of the Court that it would border on the extreme to hold that the
Government intended a taking by a consequence which no human knowledge could even
predict would occur.

Section 8

The other principal provision in reclamation law concerning acquisition of water rights
is contained in section 8 of the Reclamation Act of 1902.

That nothing in this Act shall be construed as affecting or intended to
affect or to in any way interfere with the laws of any State Territory relating to
the control, appropriation, use, or distribution of water used in irrigation, or
any vested right acquired thereunder, ahd the Secretary of the Interior, in
carrying out the provision of this Act, shall proceed in conformity with such
laws, and nothing herein shall in any way affect any right of any State or of the
Federal Government or of any landowner, appropriator, or user of water in, to,
or from any interstate stream or the waters thereof: Provided, That the right to
the use of water acquired under the provisions of this Act shall be appurtenant
to the land irrigated, and beneficial use shall be the basis, the measure, and the
limit of the right.84

Of fundamental importance to the operations of the Bureau of Reclamation is the
meaning of the phrase “‘shall proceed in conformity with such laws.”” A broad interpretation
of this part of section 8 conceivably could have required the federal government to acquire
water rights in complete accord with all applicable state law, thus placing the Government in
an equal position with individuals. Such an interpretation could have far-reaching
consequences. In the western states, an individual’s right is dependent on the use made of
the water. If the federal government were to be placed on an equal footing with individuals,
the acquisition of water rights for a reclamation project would be dependent on the purpose
or purposes of the project. This dependence on project purposes would be limiting where a
reclamation project contemplated water uses in violation of state law. The net effect would

be to make reclamation project purposes dependent on individual state law and not on the
intent of Congress.

An early decision by a lower federal court in Burley v. United States8® supported such
a broad interpretation of section 8.

The act of June 17, 1902, not only recognizes the Constitution and laws of
the state providing for the appropriation of its waters and the reclamation of its
arid lands, but it requires that the Secretary of the Interior, in carrying out the
provisions of the act, shall proceed in conformity with such laws.86
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This language suggests that state law will govern all aspects of the appropriation of water for
reclamation projects and will control the operation of such projects. It should be noted,
however, that the holding of the case was not dependent on this construction of section 8.

The court in United States v. Union Gap Irrigation Company87 also gave possible
support to the interpretation that the United States has the same appropriative rights as do
individuals. The following quotation states that the Government does share with the
individual the requirement that the extent of a water right is measured by beneficial use:

The government, like an individual, can appropriate only so much water as
it applies to beneficial uses, and can only restrain a diversion which operates to
its prejudice. 88

However, the court does not indicate whether the basis of this statement is a recognition of
state law or an application of the provisions of federal reclamation law. Also without
explanation is the term “beneficial uses.”” The question which needs to be answered is
whether “‘beneficial uses’ will be defined by state law or by independent determination in
the federal courts. Considerably different results might arise in the two situations.

State law varies regarding the rights of the federal government as an appropriator. In
some instances, state law requires governmental compliance with the same procedures used
by individuals.

[1] n order for the government of the United States to acquire the right to the
use of waters flowing in the natural stream in this state, it must proceed as an
individual to make an appropriation in compliance with the laws of the
state.... [emphasis added] 89

The significance of a judicial decision of this type would depend largely on the
interpretation given to section 8 by the federal courts. Other states have elected not to seek
compliance with state regulations and have provided special procedures for governmental
appropriation in reclamation projects.gO

Although an interpretation of section 8 requiring strict compliance with state law
regarding appropriation apparently is accepted in some states and received preliminary
recognition in lower federal court decisions, the United States Supreme Court in Ivanhoe
Irrigation District v. McCracken®'1 and Nebraska v. Wyoming92 held that a more restricted
interpretation is the correct one. In the lvanhoe case, the Court considered a decision of the
Supreme Court of California where that court had interpreted section 8 to mean that
““whenever there is a conflict between the Federal Reclamation laws and the laws of the
State, the law of California must prevail.”93 Accordingly, the California court had found
that application of section 5 of the Reclamation Act relating to size limitations on the lands
of project participants would be unconstitutional and therefore held certain contracts

33



between the United States and water users to be invalid. The Supreme Court in reviewing
this case gave the following interpretation of section 8:

As we read [section] 8, it merely requires the United States to comply with
state law when, in the construction and operation of a reclamation project, it
becomes necessary for it to acquire water rights or vested interests therein. But
the acquisition of water rights must not be confused with the operation of
federal projects. As the Court said in Nebraska v. Wyoming [citation omitted],
‘We do not suggest that where Congress has provided a system of regulation for
federal projects it must give way before an inconsistent state system.

This statement from Ivanhoe sets forth the important principle that state law will not
control the operation of reclamation projects. Unresolved, however, is a precise definition of
what functions are to be considered ‘‘operational’’ in a reclamation project. Several
decisions have been reached regarding individual fact situations, but no clear criteria have
emerged. For example, it has been held that section 5 of the Reclamation Act (which
concerns the size of lands to be irrigated by reclamation project water) is a binding
regulation to be followed in the operation of a project regardless of state law concerning this
issue.9% In Dugan v. Rank,96 the court held that to require the United States to enter a
physical solution (the California method of apportioning water between claimants who have
valid claims to the use of the water97) in accordance with the state law would interfere with
the operation of the reclamation project involved. The holdings in these cases suggest that
the determination of the purpose of a reclamation project would be an issue coming within
the meaning of "‘operation of reclamation projects’” and would therefore be beyond the
influence of state law as invoked and protected by section 8.

Further support for the position that state law will not influence the purposes of
reclamation projects is given by this additional language in the lvanhoe opinion:

Also beyond challenge is the power of the Federal Government to impose
reasonable conditions on the use of federal funds, federal property, and federal
privileges. [ c:ita tions omitted] The lesson of these cases is that the Federal
Government may establish and impose reasonable conditions relevant to federal
interest in the project and to the over-all objectives thereof, Conversely, a State
cannot compel use of federal property on terms other than those prescribed or
authorized by Congress. [citations omitted] 98

In 1963, the Supreme Court restricted further the extent to which state law can
influence reclamation projects pursuant to section 8 of the Reclamation Act.

Petitioner seems to say that [section] 8 of the Reclamation Act of 1902, 32
‘Stat. 390 [sic], 43 U.S.C. section 383, requires compliance with California
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statutes relating to preferential rights of counties and watersheds of origin and
to the priority of domestic over irrigation uses. However, [section] 8 does not
mean that state law may operate to prevent the United States from exercising
the power of eminent domain to acquire the water rights of others.... Rather,
the effect of [section] 8 in such a case is to leave to state law the definition of
the property interests, if any, for which compensation must be made. 99

In conclusion, the exact effect of section 8 on the acquisition of water rights for
reclamation projects is somewhat unclear. The opinions of the Supreme Court have
established very clearly that the “‘operation’’ of reclamation projects is independent of state
law. The role of state law appears to have been relegated to the definition of compensable
water rights. The roles of federal and state laws usually are viewed as being defined thus
avoiding problems of overlapping jurisdictions. Unresolved are those questions wherein state
law defines water rights in terms of the use to be made of the water, an area likely to come
within the meaning of project operation. Later sections of this report will discuss this
jurisdictional area which has been judicially defined as the province of both federal and state
law.

Federal Jurisdiction of Reclamation Water

The point of delivery marks the limit of federal responsibility for the water and the
beginning of the responsibility of the contracting water user. Thus any loss occurring after
delivery is a loss to the water user and not to the Government.

In the absence of provisions in general reclamation law, the place of delivery is usually
specified in the contracts between the Government and the user. Examples of such contract
provisions are found in Reclamation Repayment Contracts. 100 The following excerpt from
the repayment contract between the United States and the A and B Irrigation District as
part of the North Side Pumping Division, Minidoka Project, Idaho, identifies the point of
delivery with respect to that project:

Stored water to which the [A and B Irrigation] District is entitled under
this contract will be delivered and measured at the outlets of the reservoir in
which the water is actually stored.... The District will bear all losses chargeable
to such water between those outlets and the District’s point of diversion from
the river. 101

A considerably different agreement is contained in the contract between the United
States and the Almena Irrigation District No. 5 as part of the Missouri River Basin Project.

Water will be delivered at the Almena Diversion Dam and for the purpose of
determining the amount of water delivered to the [Almena Irrigation] District
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[No. 5] and the charges to be paid therefore,...such water will be measured at
said Diversion Dam ....102

In this situation losses between the storage facility and the downstream diversion dam are
not chargeable to the water user.

The policy concerning establishment of points of delivery appears quite flexible. The
location of such points in any given case will depend on the facts of that case and will be
governed by contractual arrangements agreed to by the United States and the water user
involved.

Although delivery of reclamation project water to the user may terminate the
responsibility of the Government to the user, it should be noted that the rights of the
United States in the water do not necessarily end at this time. The courts from an early
period have held that the Government may recapture seepage from project lands and reuse
the water. In Ramshorn Ditch Co. v. United States, 103 it was held that the Government
could recapture seepage, provided there were no intervening rights. The right of recapture
also was upheld in United States v. Haga!04 and in Ide v. United States,105 a Supreme
Court decision.

The court decisions generally have upheld the right to recapture, but they have
indicated that the United States may lose its right to the water through abandonment. For
example, in the Ramshorn case, the right was conditioned on the non-existence of
intervening rights. The court did not suggest what might constitute “‘intervening rights.” In
support of its statement, the court cited three Colorado cases, including Beaver Brook
Reservoir & Canal Co. v. St. Vrain Reservoir & Fish Co.106 The latter case specifically held

that an appropriation of abandoned water, made during the time of the abandonment,
would defeat the right of the previous appropriator to recapture the water. The other
decisions allowing recapture appear to be based on a determination that the water involved
had not been abandoned. The following quotation from the lde case discusses a situation
where abandonment had not taken place but the language of the Court does not preclude
the possibility of abandonment in other circumstances:

When it [the seepage] began to appear in appreciable quantity the plaintiff’s
officers took up the formulation of plans for utilizing it. The matter was much
considered, for like problems were arising in connection with other projects.
The advice of army engineers was sought; plans were recommended and
adopted,; necessary expenditures were authorized, and the work was then
undertaken. That on the ravine [from which defendant claimed an
appropriation] was begun in 1914 [seepage had become sufficient to produce a
small but appreciable flow in the ravine in 1910]. At no time was there any
purpose to abandon the seepage. On the contrary, the plaintiff needed and
intended to use all of it for project purposes. This was stated and restated in
various official reports, including some by the Director of the Reclamation
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Service and the Secretary of the Interior and was well understood by the project

officers. In these circumstances it is very plain that the plaintiff’s right in the
seepage was not abandoned, 07

In an apparent attempt to guard against circumstances likely to be construed as
abandonment of seepage water, the Bureau of Reclamation has made the recapture of this
water subject to the terms of the individual contracts between the United States and the
water users. The contract with the North Side Pumping Division, Minidoka Project, Idaho,
contains a provision typical of those now in use.

The United States does not abandon or relinquish any of the waste
seepage, or return flow waters attributable to the irrigation of the lands to
which water is supplied under this contract. All such waters are reserved and
intended to be retained for the use and benefit of the United States as a source
of supply for the project. 108

The effect of a contract provision of this type is shown in the case of Bean v. United
States.109 The court held that the water involved was expressly retained by the United
States under the applicable contracts and denied the plaintiff's claim that the water had
been abandoned. The court stated that the previous dumping of the seepage into a river did
not constitute abandonment of the Government's right to recapture water in the future and
exclude it from becoming part of the stream. The dumping merely signified that the water
discharged into the stream had been in excess at the time of its disposal and only that
quantity of water dumped into the river had been abandoned.

Water Supply Storage

Modern reclamation projects often include storage for water supply. In some cases this
storage can be the primary purpose and on occasions may be the only reimbursable
function.

Prior to the enactment. of the Water Supply Act of 1958, storage for supply purposes
was generally an incidental function of any given project development. With the passage of
the 1958 Act, water supply for municipal and industrial purposes was escalated in
importance. However, expanded activities by the Bureau of Reclamation in the water supply
field have not required any major change in its mode of operation.

The original reclamation law still provides the basic framework for project
implementation. Pursuant to the Supreme Court's interpretation of this law,110
municipalities and industries contracting for water supply storage will become the
appropriators of project water under state law. The rights accruing to such appropriators
will be conditioned on the restraints in reclamation law and the individual water use
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contracts. These conditions include, among others, the payment of all costs allocated to
such storage.

In the past, acquisition of water rights for reclamation projects has been the
responsibility of the Government.111 This obligation does not appear to be affected by
variation in project purposes. The acquisition process may be complicated because water
rights in the western states are defined in terms of the nature of the use to be made of the
water. Resolution of this problem area may have to await further judicial interpretation of
the effect of state law on project implementation.

Most of the detailed aspects of water supply storage are not enunciated in reclamation
law but are set forth in the contracts between the water users and the United States. The
federal legislation merely establishes the organizational structure and general legal
framework within which storage for this and other purposes can be accomplished. The terms
of the legislation appear to be broad enough to allow resolution of the problems of each
specific case on an individual basis.

The fact that many of the details of project construction and operation fall within the
province of contractual arrangements suggests a review of the major provisions of a
representative contract. Although no contract can be considered as typical, the major terms
in the contract for the Norman Project, Oklahoma, will be examined.

The Norman Project is one of the first to have municipal and industrial water as the
only reimbursable project function.112 The principal parties to the contract are the United
States and the Central Oklahoma Master Conservancy District, a central operating agency
consisting of those municipalities desiring water supply storage. The individual cities have
contracts with the District, thus relieving the United States of the necessity of entering into
a separate contract with each water user.

The contract provides for water supply storage adequate to meet the needs of the
municipalities involved and construction of an aqueduct system for transporting the water
from the reservoir to the member cities. Treatment of municipal water is not included in the
project plan. Although municipal and industrial water supply are the only reimbursable
project functions, storage is allocated to the additional purposes of flow regulation, the

conservation and development of fish and wildlife, and the enhancement of recreational
opportu nities.113

The repayment obligation of the District consists of the construction costs allocated to
municipal and industrial water supply. This obligation is to be paid in 50 annual
installments. In addition, the District is responsible for operation and maintenance costs of
the project. The estimated annual operation, maintenance, and replacement costs allocated
to flood control and fish and wildlife were capitalized for the contract period, and a credit
was given the District against its allocated construction costs. 114 This action eliminated the
requirement for budgeting the non-reimbursable annual costs.119 In consideration for these
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payments, the District has the right to use the project’s available municipal water supply
during the repayment period. Upon the repayment of the total cost obligation, the District
will have a permanent right to use that portion of the project allocated to municipal water
supply purposes.1 16

Project construction is the responsibility of the United States, but the District must
operate the project upon completion.1 17 The Government reserves the right to establish
criteria for project operation to insure that the benefits allocated to the non-reimbursable
purposes are obtained.118

The provisions of this contract illustrate how some of the important issues concerning
water supply storage under reclamation law have been resolved. Since the storage situation
described is relatively uncomplicated, the contract does not mention certain other issues
that could arise under different circumstances. For example, since the water is to be
transported from the reservoir by an aqueduct system owned by the District, questions of
what constitutes delivery and who sustains transmission losses are not relevant to this
contract. A previous section in the report has shown the policy of the Government
concerning delivery of water and the limits of federal responsibility to be quite flexible and
subject to negotiation. These and other items of importance in an individual project would
have to be resolved by contract to the satisfaction of the parties involved.

United States Army Corps of Engineers

Work related to water resource development has long been a major function of the
United States Army Corps of Engineers. This agency exercises the power of the federal
government to control the navigable waters of the country, a power first held to come
within the jurisdiction of the Commerce Clause of the United States Constitution by the
Supreme Court in Gibbons v. Ogden. 119 Since the jurisdiction of the Corps of Engineers
is limited to navigable waters, the concept of navigability must be delineated.

Navigability
The English common law, from which the American law evolved, holds those
waterways in which the tide ebbs and flows to be navigable. This definition of navigability
was rejected at an early date by courts in the United States.
The American test was first enunciated in a case concerning admiralty jurisdiction.
Those rivers must be regarded as public navigable rivers in law which are

navigable in fact. And they are navigable in fact when they are used, or are
susceptible of being used, in their ordinary condition, as highways for
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commerce, over which trade and travel are or may be conducted in the
customary modes of trade and travel on water. 120

This early statement by the Supreme Court has been subjected to interpretation resulting in
a broad definition of navigability.

One of the major expansions occurred in United States v. Appalachian Electric Power
@.121 The Court held that a waterway's potential for navigation must be considered, and
that one which could be made navigable by means of “reasonable improvements’ would be
navigable in law.122 The stream under consideration in this case was held navigable by
application of this principle, notwithstanding the fact that Justice Roberts in a dissenting
opinion pointing out that the cost of improvement would be “emormous,” and that
Congress in the past had undertaken the task to render the river navigable but had given up
the attempt.1 23

The navigability concept has been held to include all streams once navigable. The
absence of use over a long period of time does not change its character. This principle was
referred to in the Appalachian case and affirmed in Oklahoma v. Guy F. Atkinson Co.124

The extension of federal control to nonnavigable tributaries of navigable streams was
another expansion of federal authority. The Oklahoma case held that power of Congress
under the Commerce Clause to protect a navigable river from floods extends to the control
of the waters of its tributaries.'29 The United States v. Rio Grande Dam and Irrigation
C_o.126 case placed nonnavigable streams affecting the navigable capacity of the mainstream
under federal control.

Other situations where seemingly nonnavigable streams have been made subject to
federal control also exist. For example, Congress can exercise its control over the
nonnavigable stretches of a stream in order to preserve or promote commerce on the
navigable portions.127 Lack of commercial traffic does not preclude the classification of a
waterway as navigable where personal or private use by boats demonstrates the availability
of the stream for the simpler types of commercial navigation.128 Thus it can be concluded
that few waters in the United States can be securely classified as legally ‘“‘nonnavigable’’ and
therefore immune from exercise of the navigation power by the federal government.

Navigational Servitude

The United States utilizes the water of navigable streams without compensation to
those injured thereby through exercise of the “navigational servitude.”

This navigational servitude - sometimes referred to as a ‘dominant servitude’,
[citations omitted] or a ‘superior navigation easement’, [citations omitted] - is
the privilege to appropriate without compensation which attaches to the
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exercise of the ‘power of the government to control and regulate navigable
waters in the interest of commerce.’129

This unique rule of no compensation for water rights taken arises because private property
rights (as defined by state law) are not recognized in the flow of navigable streams. The
Supreme Court in United States v. Chandler-Dunbar Water Power Co.130 states *'...that the
running water in a great navigable stream is capable of private ownership is
inconceivable.” 131 Thus the exclusion of riparian owners from the benefits of the water of
navigable streams without compensation has been held to be entirely within the federal
government'’s discretion.132 The fact that property rights in such water are recognized by
state law is no defense against the “‘taking,”” without compensation, by the United States.

It is no answer to say that these private owners had interests in the water
that were recognized by state law. We deal here with federal domain, an area
which Congress can completely pre-empt, leaving no vested private claims that
constitute ‘private property’ within the meaning of the Fifth Amendment.!33

The rule of no compensation is limited to the waters of navigable streams and their
beds. The Supreme Court in United States v. Kansas City Life Ins. Co.134 held that
compensation was due a landowner when the maintenance of water at the high-water mark
for navigation resulted in underflowing which destroyed the agricultural value of adjoining
uplands. The Court stated that the United States was liable for the taking of property within
the meaning of the fifth amendment.13% The principle apparently underlying this decision
was expressed in a 1961 case.

Since the privilege or servitude only encompasses the exercise of this
federal power with respect to the stream itself and the lands beneath and within
its high-water mark, the Government must compensate for any taking of fast
lands which results from the exercise of the power. 136

However, the value of any lands taken must be determined without regard for the
presence of the stream. For example, the Supreme Court has denied the claim of landowners
that land suitable for the location of a hydroelectric power plant should have increased
value because of its availability for utilization of the water power of the stream. The Court
has pointed out that the payment of such additional compensation would recognize private
property value in the flow of a navigable steam, private ownership of which is
“inconceivable.’ 137

Application of Navigational Servitude

Since in theory the United States can exercise the navigational servitude in practically
any waterway, it is important to consider the purposes for which the servitude can be
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invoked. It would appear logical to assume that this power should be limited to serving the
interests of commercial navigation. However, in much the same fashion as the concept of
navigability has been expanded, the realm of applicability of the navigational servitude had
been enlarged. The Supreme Court has stated the limits on the Government's power of
control over navigable waters as follows:

In our view, it cannot properly be said that the constitutional power of the
United States over its waters is limited to control for navigation. By navigation
respondent means no more than operation of boats and improvement of the
waterway itself. In truth the authority of the United States is the regulation of
commerce on its waters. Navigability, in the sense just stated, is but a part of
this whole. Flood protection, watershed development, recovery of the cost of
improvements through utilization of power are likewise parts of commerce
control. 138

The Court states that the authority of the Government over navigable waterways “is as
broad as the needs of commerce.’" 139

The extension of governmental control over navigable waters to include flood control
can be related directly to navigation. Accordingly, the protection and improvement of
navigation by averting floods and regulating stream flow has been held to be a valid exercise
of the commerce power.140 As indicated previously, this control has been extended to the
nonnavigable tributaries of navigable streams. 141

The production of hydroelectric power cannot be related so directly to navigation, but
the Supreme Court consistently has upheld the constitutionality of projects incorporating
power production. In Ashwander v. T.V.A.,142 Article 1V of the United States Constitution
was invoked as authority for the sale of electric power generated at a federal dam on the
Tennessee River. The dam had been constructed pursuant to the National Defense Act of
June 3, 1916,143 for the purposes of electric energy production for munitions manufacture
and for navigation. The Court held that the dam had been established constitutionally and
upheld the Government’s peace time operation of the dam apparently because of its relation
to navigation and because it was a ‘‘national defense asset.” 144 After pointing out that the
susceptibility of water power and electric energy to disposal as Government property was
well established,145 the Court indicated that the amount of such property subject to
disposal was a matter left to the discretion of Congress and refused to place limitations on
the amount to be sold.146

The Court also has upheld the constitutionality of navigation and flood control
projects which include provision for power production. The fact that the sale of electric
power helps the Government recover costs associated with such projects has been seen as
justification for the power aspects of the projects.147 The Court has indicated that storage
for power production also is related functionally to flood control.
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And so far as the power storage is concerned, the Definite Project makes plain
that it is functionally related to the broad objectives of flood control. The
operation of the reservoir will involve a consideration of its multiple purposes.
Its operation in periods of drought so as to regularize the flow below the dam);
the reduction in reservoir outflow in case of floods down the valley, the increase
of the outflow, in case of impending floods from above the dam, to the
maximum ‘bank full capacity downstream of the dam, so that the maximum
amount of flood control storage will be available when the peak of the flood
reaches the reservoir, thereby reducing the peak outflow of the reservoir to a
minimum’ - these are ample evidence that the power features and the
flood-control features of the dam, including river flow, are not unrelated. They
demonstrate that, in operation of the dam, the several functions will be
interdependent, and that the conflicts between the respective requiref}ngts of
flood control and power development are here more apparent than real.

Thus the Court has refused to separate the functions of multi-purpose projects and has
consistently held the power element of reservoirs to be within the authority of Congress. It
is for Congress to determine what elements in a reservoir project will best enhance the cause
of improving navigation or flood control.149

The reasoning behind the justification of power production as an incidence to the
control of navigable waters in regulation of commerce does not limit power production to
an incidental or subordinate purpose of reservoir construction. In refusing to enjoin the
construction of a reservoir project that had hydroelectric power as its primary purpose, the
Supreme Court stated:

[T] he fact that ends other than flood control will also be served, or that flood
control may be relatively of lesser importance does not invalidate the exercise of
the authority conferred on Congress. [emphasia added] 150

It thus appears that the constitutional authority of Congress includes the construction
of reservoirs for a variety of purposes, provided these reservoirs include some direct or
indirect relation to navigation. The importance of this relation is emphasized by the
following statement:

[l]n every instance in which this Court has denied compensation for
deprivation of riparian rights it has specifically noted that the federal
undertaking bore some positive relation to control of navigation. [citations
omitted]... [T]his Court has never permitted the Government to pervent its
navigation servitude into a right to destroy r?arian interests without
reimbursement where no navigation purpose existed.

The Court specifically has avoided consideration of the question as to whether the
Government could exercise its navigational servitude to take water rights for purposes which
bear no actual relation to navigation.
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[W]e need not ponder whether, by virtue of a highly fictional navigation
purpose, the Government could destroy the flow of a navigable stream and carry
away its waters for sale to private interests without compensation to those
deprived of them. We have never held that or anything like it, and we need not
here pass on any question of constitutional power,... 152

The right to exercise the navigational servitude may be waived where the Government
has given its consent to the payment of compensation for water or water rights taken during
the construction of water resource projects. This situation existed in the above quoted case,
United States v. Gerlach Live Stock Co.193 In this case the Supreme Court affirmed the
award of compensation to riparian owners below the Friant Dam in California whose water
supply had been cut off by the dam. This dam was a part of the overall Central Valley
Project which did at certain places have elements of flood control and navigation
improvement. This particular reservoir (Friant), however, apparently had few real flood
control or navigation elements, but was devoted almost entirely to reclamation objectives.

The Government seems to have been relying on the premise that if there were an
element of flood control or navigation either in the whole Central Valley Project or at the
Friant Dam, it would not have to compensate for any of the water taken at Friant Dam.

[T] he Government relies on the rule that it does not have to compensate for
destruction of riparian interests over which at the point of conflict it has a
superior navigation easement the exercise of which occasions the damage. And
irrespective of divisibility of the entire Central Valley undertaking, the
Government contends that Friant Dam involves a measure of flood control an
end which is sensibly related to control of navigation. 154

The Supreme Court, however, found that the act of Congress authorizing the Central Valley
Project155 had incorporated an earlier statute 196 making the Friant Dam project
“reimbursable in accordance with reclamation laws.’’157 Congress, therefore, had not
intended that this water be taken without compensation.

The Court based its decision concerning compensation in the Gerlach case on the fact
that the federal project had been totally under the control of the Bureau of Reclamation.
The Court pointed out that “...dams and other works only for flood control are exclusively
the responsibility of the Army Engineers.”158 Thus the exercise of the navigational
servitude appears to be solely the prerogative of the Corps of Engineers.

Another situation where the Government has chosen to use less than all of its
constitutional powers is found in the Flood Control Act of 1944.199 This legislation
contains the following provision dealing with the power of the Government to exercise the
navigation servitude:
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In connection with the exercise of jurisdiction over the rivers of the Nation
through the construction of works of improvement, for navigation or flood
control, as herein authorized, it is hereby declared to be the policy of the
Congress to recognize the interests and rights of the States in determining the
development of the watersheds within their borders and likewise their interests
and rights in water utilization and control, as herein authorized to preserve and
protect to the fullest possible extent established and potential uses, for all
purposes, of the waters of the Nation’s rivers; to facilitate the consideration of
projects on a basis of comprehensive and coordinated development, and to limit
the authorization and construction of navigation works to those in which a
substantial benefit to navigation will be realized therefrom and which can be
operated consistently with appropriate and economic use of the waters of such
rivers by other users.

In conformity with this policy:

...(b) The use for navigation, in connection with the operation and
maintenance of such works herein authorized for construction, of waters arising
in States lying wholly or partly west of the ninety-eighth meridian shall be only
such use as does not conflict with any beneficial consumptive use, present or
future, in States lying wholly or partly west of the ninety-eighth meridian, of
such waters for domestic, municipal, stock water, irrigation, mining, or
industrial purposes. 160

An interpretation of this section is found in Turner v. Kings River Conservation
District, 161

The provision of the preamble upon which appellants rely (58 Stat 887, 33
U.S.C.A., section 701-1) [the section quoted in part above] would appear to
mean only ‘that in the operation of...[projects authorized by the Act] the use
of water for navigation will be subordinate to present and future beneficial
consumptive uses--in other words, irrigation ditches will never be closed to
supply water to float barges....”

While the words of the preamble of the Act may indeed reflect a concern
that state-created private water rights be protected, the hazard sought to be
avoided was not that federal officers would take such rights by eminent domain,
in return for just compensation. Rather, the language was intended to prohibit
destruction of state-created water rights without any compensation at all, by the
assertion of an overriding federal easement for navigation. 162

Thus section 1 has been seen as specifically prohibiting the exercise of the navigational
servitude with respect to those projects authorized by the Flood Control Act of 1944163
lying west of the ninety-eighth meridian.164 The court'’s holding establishes the rule that
rights in such water can be taken only through eminent domain condemnation and the
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payment of compensation by the Government. No interpretation of the effect of section 1
on federal projects lying east of the ninety-eighth meridian is available. The policy section of
section 1 implies that the protection of all of the uses of the waters of the nation’s rivers
from the effects of navigation projects was the concern of Congress, but the exact extent of
the limitation placed on the navigational powers of the Government is not clear. Subsection
(b), upon which the court in the Turner case based its decision, is a specific application of
the policy section to federal projects west of the ninty-eighth meridian, but no such
provision concerning projects east of that line exists.

In conclusion, there appear to be few limitations on the constitutional power of the
Government to exercise the navigational servitude. “’If the interests of navigation are served,
it is constitutionally irrelevant that other purposes may also be advanced.””165 The
“interests of navigation’’ may be served either directly or indirectly through flood control
and stream regulation. Also, navigation does not have to be the primary function of a
project; constitutional authorization requires only that there be some relation to navigation
control. However, important limitations have been self-imposed by legislation. The
Government has chosen to restrict the application of the servitude to those projects
constructed by the Corps of Engineers. Accordingly, legislation concerning the activities of
other agencies has contained provisions to protect water rights of others. The latest and
perhaps most significant restriction of the application of the servitude is contained in the
provisions of the Flood Control Act of 1944, where even the Corps of Engineers has been
limited in applying the servitude. The full effect of this limitation is not yet apparent.

Water Supply Storage

The acquisition of water rights for water supply storage in Corps projects is affected by
the provisions of the Water Supply Act.166 However, before these provisions are examined,
consideration will be given to the constitutional right of the Government, acting through the
Corps of Engineers, to impound the waters of a navigable stream for supply purposes
without accountability to those persons whose water rights have been taken.

The right of the United States to construct a water resource project containing storage
provisions for water supply seems to be beyond question. Although the constitutionality of
such storage has not been decided directly, prior decisions by the Supreme Court regarding
related issues suggest this outcome. For example, the previously quoted statement “If the
interests of navigation are served, it is constitutionally irrelevant that other purposes may
also be advanced,”167 appears to be a blanket authorization for any project with some
relation to navigation. Thus the constitutionality of statutes authorizing the construction of
reservoirs containing water supply storage will likely be upheld, provided that the “‘interests
of navigation'’ are served in some manner.

The question as to whether the Government would be required under the fifth
amendment to pay compensation for water rights taken for the supply aspects of such
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projects cannot be answered directly. Water supply is a consumptive use of water without

direct precedent as a purpose for a Corps reservoir. This purpose appears to bear little or no
relation to navigation.

Support is given to the contention that storage for consumptive use is distinguishable
from non-consumptive storage by language from Rank v. Krug.168

There is a vast difference between impounding water and merely delaying or
requlating the flow in aid of navigation or flood control or power purposes
where it re-enters the river system below the point of impoundment, and the
situation complained of here, where it is asserted that after the impoundment...,
the entire flow of the river is threatened to be diverted so that it does not again
re-enter the river system.... 169

The Government’s position in the Rank case was not predicated on whether the use in

question was consumptive or non-consumptive. The Government felt that the relevant
question was whether Congress had the dominant power over the water under the
Constitution. It argued that the stream in question was a part of a river system having some
navigable parts. The control of Congress therefore should extend to all parts of the system,
including the tributaries and non-navigable stretches of the streams. The court, however,
seemed to feel that the disposition to be made of the water was the controlling issue. In its
opinion the court distinguished the facts in the Rank case from those relied on by the
United States!70 as related to the power of Congress over the nation’s waterways.

But these cases do not apply here.... In each of them there was involved water
power development or flood control, or both, as distinguished from diversion
and taking of the water out of its natural course below the dam involved.

The holding of the case, however, did not turn on this discussion by the court.

Although water supply can be differentiated from nonconsumptive water uses, there
are other strong arguments to oppose the position that water rights taken for supply
purposes should be compensable because such storage bears no relation to navigation.
Acceptance of the position that water rights taken for supply purposes are compensable
requires separation of the purposes of a reservoir project. The Supreme Court refused to
make such a separation in Oklahoma v. Guy F. Atkinson Co.172 The State of Oklahoma
contended that the power element of a federal project was functionally and physically
separate from the rest of the project. In refusing to recognize this contention, the Court
held that the power element of the project was related to the other purposes both
functionally!/3 and through repayment of costs associated with the project.174 Water
supply storage cannot be related through repayment of project costs, bui the courts may
hold that a similar functional relationship exists with flood control and navigation.
Increasing the reservoir capacity to provide for water supply storage may well complement
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the purpose of flood control by making additional storage available during critical flood
periods. If the natural channel is used as a conduit to convey the water to a downstream
point of diversion, a direct functional relationship may exist between water supply storage
and navigation. The nature of this possible functional relationship would appear to be
similar to that existing in the case of hydroelectric power storage, which has been described
as follows:

‘If the Denison Reservior were constructed for the dual purpose of flood
control and power development, these beneficent effects would be augmented
by those resulting from the regulated power discharge which would increase
low-water flows and furnish more dependable navigable stages especially in the
upper portions of the navigation pools. 175

It would be anticipated that the need for stored water for supply purposes would occur
most often during periods of low-flow in the stream. Thus water moving to the point of use
might well contribute to improved navigation.

There is another major obstacle to acceptance of the argument that the riparian owner
should receive compensation for damages caused by water supply storage on navigable
streams. Any claim to the right of compensation presupposes the existence of a property
right in the water. The Supreme Court in United States v. Chandler-Dunbar Co.176 was
quite specific that such rights do not exist.

Having decided that the Chandler-Dunbar Company as riparian owner had
no such vested property right in the water power inherent in the falls and rapids
of the river, and no right to place in the river the works essential to any practical
use of the flow of the river, the Government cannot be justly required to pay
for an element of value which did not inhere in these parcels as upland. 177

The Court indicated that private ownership of the water of a navigable stream is
“inconceivable.”” This holding would be a major obstacle to the argument for compensation.

Thus the question as to whether the Corps of Engineers as an agent of the Government
is constitutionally empowered to take without compensation the water of a navigable
stream for water supply purposes has not been answered directly. The evidence tends to
support the position that this application of the navigational servitude would not be
prevented by the Constitution.

However, disposition of the constitutional question does not completely resolve the
issue. Provisions of applicable legislation concerning water rights for water supply storage
must also be considered. Although the Water Supply Act makes no direct mention of the
acquisition of water rights, consideration o7 subsection (c) of the Act and its legislative
history indicate that the exercise of the navigational servitude may not be contemplated.
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(c) The provisions of this section shall not be construed to modify the
provisions of section 1 and section 8 of the Flood Control Act of 1944 (58 Stat.
887), as amended and extended, or the provisions of section 8 of the
Reclamation Act of 1902 (32 Stat. 390).778

Review of the legislative sections enumerated herein is needed to determine the significance
of subsection (c). Only two of the sections mentioned are applicable to the operations of
the Corps of Engineers. Section 8 of the Flood Control Act of 1944 provides authorization
for the Secretary of the Interior to construct and operate irrigation works in connection
with Corps reservoir projects and therefore does not concern the issue of water rights
acquisition, but section 1 of the Act is pertinent.179 Prior discussion of section 1 has
disclosed that it is intended to protect water rights existing under state law by restricting the
application of the navigational servitude. One provision of this section having application
only to those projects west of the ninety-eighth meridian has been clarified through court
interpretation. The language of the court seems to preclude use of the servitude in this
western area, 180 but no precise interpretation of the effect of section 1 east of this

meridian is available.

The current procedure followed by the Corps in contracting for water supply storage
does not make use of the navigational servitude either east or west of this line. The Corps
has developed an operating policy whereby it takes no active part in the acquisition of water
rights connected with this type of storage. The only contractual commitment entered into
by the Corps is to provide a predetermined amount of storage in its reservoir facility. After
contracting for this space, the user must take the responsibility of acquiring, in accordance
with state law, all water rights needed for utilization of the storage space. The following
quotations are from a form used by the Department of the Army as a guide for individual
project contracts:

The User shall have the right to utilize [an undivided--per cent of] the
storage space in the Project between elevations feet above mean sea level
and ____ feet above mean sea level, estimated to be_____acre-feet, to impound
water for [present] [present and anticipated future] [future] demand or need
for municipal and industrial water supply. 181

The regulation of the use of water supply from the aforesaid storage space
shall be the responsibility of the User. The User has the full responsibility to
acquire in accordance with State laws and regulations, and if necessary to
establish and defend, any and all water rights needed for utilization of the
storage space provided under this contract.... The User shall utilize the aforesaid
storage space in a manner consistent with Federal and State laws. 182

The Government offers no protection to the user from actions of other parties
affecting the water after it is stored.
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The United States shall not be responsible for diversions by others, nor will
it become a party to any controversies involving the use of the storage space by
the User except as such controversies may affect the operations of the United
States.183

In addition, the United States requires as a part of such agreements that the user hold and
save it harmless from liability of any nature arising out of use of the storage space.184

Thus the role of the Government in this situation is simply that of owner of the
physical facilities providing the water supply storage. The actual storage of water and its
release from storage are performed on orders from the user (within certain contractual
limitations189). Al legal considerations arising from such storage or release are the
responsibility of the water user and must be resolved by means of applicable federal and
state law. Therefore the rights of the user with regard to the stored water are essentially the
same as those which would exist if the user constructed and operated his own storage
facilities. The primary advantage in using a Corps reservoir rather than a private one is the
economy resulting from multiple purpose storage. The user must pay the full costs
attributed to specific water supply facilities, but he only pays a percentage of the cost of the
project joint-use facilities. Herein lies the major source of savings since the cost of all
facilities would be borne by the user constructing a private storage reservoir.

The legal framework within which the Corps operates will serve to limit the utilization
of Corps projects for water supply purposes. Authorization of Corps projects is dependent
on the existence of a navigable stream and a public need for such items as improved
navigation or flood control. Although purposes other than navigation or flood control are
usually part of such projects and may exist as primary project purposes, there is still the
requirement that some positive relationship with navigation or flood control exist.
Therefore water supply storage must depend on the existence of these navigational elements
for authorization of construction.

Subsequent to the passage of the Water Supply Act, Congress sought to clarify the
interests of parties who contract for storage in Corps projects. The following statutory
language defines the interest of local organizations in reservoirs constructed by the
Government which have been financed partially by such organizations:

The right thus acquired by any such local interest is hereby declared to be
available to the local interest so long as the space designated for that purpose
may be physically available, taking into account such equitable reallocation of
reservoir storage capacities among the purposes served by the project as may be
necessary due to sedimentation, and not limited to the term of years which may
be prescribed in any lease agreement or other agreement with the Government,
but the enjoyment of such right will remain subject to performance of its
obligations prescribed in such lease agreement or agreement executed in
reference thereto.... Any affected local interest may utilize such facility so long
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as it is operated by the Government. In the event that the Government
concludes that it can no longer usefully and economically maintain and operate
such facility, the responsible department or agency of the Government is
authorized to negotiate a contract with the affected local interest under which
the local interest may continue to operate such part of the facility as is
necessary for utilization of the storage space allocated to it, under terms which
will protect the public interest and provided that the Government is effectively
absolved from all liability in connection with such operation. 186

51



WATERSHED PROTECTION AND FLOOD PREVENTION ACT

The authors of the Watershed Protection and Flood Prevention Act!87 floodwater,
and sediment damages constitute a menace to the national welfare. The Act authorizes the
Secretary of Agriculture to cooperate with states and local agencies for the purpose of
preserving and protecting the nation’s land and water resources. This cooperation includes
the planning and carrying out of “‘works of improvement,” defined by the Act as:

...--any undertaking for---
(1) flood prevention (including structural and
land-treatment measures) or
(2) the conservation, development, utilization
and disposal of water
in watershed or subwatershed areas not exceeding two hundred and fifty
thousand acres and not including any single structure which provides more
than twelve thousand five hundred acre-feet of floodwater detention capacity
and more than twenty-five thousand acre-feet of total capacity. 188

Item (2) in the above quotation includes all aspects of the conservation, development,
utilization, and disposal of water and has been interpreted in its legislative history as
specifically including municipal and industrial water supplies.189 Prior to 1956, the Act
provided for just the agricultural phases of water resource activities, but an amendment in
1956 broadened the scope of the Act by striking out the words “‘agricultural phases of"’ at
the beginning of item (2). Thus the Secretary of Agriculture, acting through the Soil
Conservation Service (SCS), is no longer limited to flood prevention and agricultural water
management but now can assist local organizations190 in carrying out multiple-purpose
water and land management programs.

Projects constructed under the terms of this Act are viewed as private undertakings.
The philosophy of the United States Department of Agriculture, as expressed by Assistant
Secretary E. L. Peterson in a statement concerning the 1956 amendments to the Watershed
Act, is that such projects are local projects with federal participation and not federal
projects with local p‘articipation.191 Accordingly, the initiation of projects to which the Act
is applicable is primarily the responsibility of the local interests.192 A prerequisite for
federal assistance under this Act is the possession by the local organization of the legal
authority to carry out, operate, and maintain the works of improvement.193

The procedures to be followed to obtain federal assistance are quite specific. The
process is initiated when the local organization makes application for approval of the project
to the state agency having supervisory responsibility over such projects. If the application is
not disapproved within 45 days, the Secretary of Agriculture is authorized to conduct
investigations and surveys necessary for preparing plans and to make studies for determining
the physical and economic soundness of the project. If the estimated benefits from the
project exceed the expected costs and the local organization meets certain requirements of

52



the Act, the Secretary is authorized to enter into agreements to assist the local organization.
This assistance includes the development of specifications, the preparation of contracts for
construction, and participation in the installation of works of improvement.194

Six specific requirements condition the authorization of federal funds. The first
provides for the acquisition of all necessary land, easements, and rights-of-way without cost
to the federal government. The second concerns the assumption of the proportionate share
of the costs as determined by the Secretary. The third requires satisfactory arrangements for
defraying operating and maintenance costs. The fourth stipulates that the acquisition of all
water rights be accomplished pursuant to state law by the local interests. The fifth deals
with the employment of soil conservation measures in the drainage area above each
retention reservoir. The final provision requires the local organizations to submit a plan of
repayment satisfactory to the Secretary for any loan or advancement made under the
provisions of the Act.195

The second requirement mentioned above sets limitations on cost allocation between
the Government and the local interests. The present nature of these limitations is primarily
the result of the 1956 amendments. A provision added by these amendments states that the
Secretary shall not require local organizations to assume any part of the construction cost of
structural measures applicable to flood prevention.196 At the same time, a provision was
deleted which had stated that no part of the construction cost for providing any capacity in
structures for purposes other than flood prevention and features related thereto shall be
borne by the federal government under the provisions of the Act.197 A report by the
Committee on Agriculture accompanying the 1956 amendments states that the purpose of
removing this restriction was “...to allow some degree of Federal aid in the storage of water
for irrigation, streamflow regulation and other beneficial purposes.”198 The Committee did
not define “‘other beneficial purposes,” but it expressed the belief “...that the Secretary
should not provide for any part of the construction costs allocated to municipal and
industrial water supply or other similar purposes."199

The amount of federal participation in improvements for purposes other than flood
prevention is not specified in the Act but is governed by the basic policy that costs are to be
shared equitably on the basis of benefits obtained.200 |t is within the discretion of the
Secretary of Agriculture to make this determination of cost allocation. The Act imposes one
limitation on this discretion. Federal assistance for land-treatment measures shall not exceed
the rate of assistance for similar practices under existing national programs.201

Water Supply Storage
Since the SCS did not receive authority for water supply storage activities in the Water

Supply Act of 1958,202 the only authority for the agency to participate in such storage is
provided by the Watershed Protection and Flood Prevention Act.
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Water supply storage carried out in reservoirs under the jurisdiction of this Act is
similar in many aspects to such storage in reservoirs authorized by other federal legislation.
However, there are major differences concerning the party desiring this storage. One such
difference is that project initiation is the responsibility of the local interests. The basic
reasoning underlying this somewhat unique feature is expressed in the concept that projects
under the Act, although built with federal participation, are private and not governmental
undertakings. The ability of the local organization to initiate projects is a very valuable
asset. The party desiring the storage is not forced to wait for governmental action which in
some cases must be justified (at least theoretically) on other grounds (navigation, flood
control or other public purpose) but can act when the need is first anticipated. It is true that
local interests have some degree of influence where other federal programs of this nature are
involved, but in no other case is such a convenient avenue for local action available. Thus
water supply storage is removed from its frequent role as an incidence to reservoir
construction for governmental purposes and is placed in the foreground as a primary
purpose of construction.

The issue of water rights relating to the impounded water supply is covered by the
requirement in the Act that the local organization be responsible for the acquisition
pursuant to state law of all necessary water rights. In this aspect, water supply storage in
SCS reservoirs is similar to such storage in Corps of Engineers facilities.

The provisions of the Act for the assumption by the local interests of all construction
costs directly attributable to the purpose of water supply also are very similar to those
relating to water supply storage in Corps of Engineers projects. Although the Act prohibits
direct federal assistance in water supply storage, local interests acquire storage for less
money in a flood control structure than in one devoted completely to water supply. Cost
allocations are prorated according to the amount of storage for each purpose. Part of the
savings to private interests results from the fact that an earthen dam, of the type frequently
constructed by the SCS, must contain some excess capacity for flood storage. This excess
minimizes the flood peaks to be passed by the dam at any given time. Spillway costs are a
function of the frequency and the quantity of water to be passed. A structure without
excess flood storage would require a concrete spillway to pass large volumes of water with a
high frequency. Improved technology in earth moving has made it more economical, in SCS
projects, to build larger dams with less expensive spillways rather than smaller dams with
expensive concrete spillways. A single purpose dam for water supply would also need excess
capacity or an expensive spillway. Thus a participator in an SCS project benefits because the
cost of this safety factor will be shared between the Government and the water supply
participant. In addition, each structure must contain a conservation pool. This excess
storage provides space for the siltation which will occur during the life of the project. If
siltation occurs uniformly during the project life, the intended storage will be available at
the end of the design period, and varying amounts of excess capacity will exist in the early
stages. The cost of this conservation pool is not allocated between users but is borne by the
Government, whereas this cost would be an expense to the owner of a private,
single-purpose reservoir. Again the water supply storer has an economic benefit in a joint
project which would not be available in a single purpose structure for water supply only.
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FEDERAL WATER POWER ACT

The jurisdiction of the Federal Water Power Act203 generally is not associated with
water supply storage. However, recent amendments to the Act suggest that storage for this
and other new purposes is likely to receive more attention in the future. Consideration of
the new legislation and a closer scrutiny of existing provisions of the Act seem to reveal
authority for the Federal Power Commission, the Agency responsible for the administration
of the Act, to play a much larger role in the use of federal and non-federal structures for
water supply purposes.

Non-Federal Structures

Prior to the passage of the Federal Water Power Act in 1920, the licensing of
non-federal projects on navigable rivers was handled on an individual basis by Congress. This
responsibility shifted to the Federal Power Commission with the enactment of the FWPA.
The preamble to the Act sets forth its general purpose.

An Act To create a Federal Power Commission; to provide for the
improvement of navigation, the development of water power,; the use of the
public lands in relation thereto, and to repeal section 18 of the River and
Harbor Appropriation Act, approved August 8, 1917, and for other
purposes.204

The crux of the authority of the FPC is its ability to license certain activities. Section
4(e) of the Act defines this authority.

The Commission is hereby authorized and empowered...

(e) To issue licenses to citizens of the United States, or to any association
of such citizens, or to any corporation organized under the laws of the United
States or any State thereof, or to any State or municipality for the purpose of
constructing, operating, and maintaining dams, water conduits, reservoirs, power
houses, transmission lines, or other project works necessary or convenient for
the development and improvement of navigation and for the development,
transmission, and utilization of power across, along, from, or in any of the
streams or other bodies of water over which Congress has jurisdiction under its
authority to regulate commerce with foreign nations and among the several
States, or upon any part of the public lands and reservations of the United
States (including the Territories), or for the purpose of utilizing the surplus
water or water power from any Government dam, except as herein
prow'ded:...205

By the terms of the Act, the Commission was directed to think in terms of
comprehensive plans of development. Section 10(a) sets forth the uses for which licenses
can be issued.
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That the project adopted, including the maps, plans, and specifications, shall be
such as in the judgment of the Commission will be best adapted to a
comprehensive plan for improving or developing a waterway or waterways for
the use or benefit of interstate or foreign commerce, for the improvement and
utilization of water-power development, and for other beneficial public uses,
including recreational purposes, and if necessary in order to secure such plan the
Commission shall have authority to require the modification of any project and
of the plans and specification of the project works before approval.206

It was recognized in the original legislation that the Commission could not fully
discharge its responsibility unless some flexibility was provided for it to act in certain
situations after a license had been issued. Section 10(c)207 was once the only provision of
the Act permitting the Commission to impose additional requirements after the issuance of
the license, and these restrictions were limited to the protection of life, health, or property.
In recent years the Commission, aware that it is unable at the time of license issuance to
solve all of the problems that subsequently may have to be met if comprehensive
development is to be maintained, has attempted to produce greater flexibility through use
of special license provisions. These provisions are in the form of limited subject open-end
conditions that permit the alteration of requirements during the license term. Typical
open-end conditions relate to water releases, joint use of project reservoirs and properties by
the licensee and others, installation of additional capacity, etc. These open-ended provisions
are subject to a prohibition in the Act against unilateral license alteration.

Licenses may be revoked only for the reasons and in the manner prescribed
under the provisions of this Act, and may be altered or surrendered only upon
mutual agreement between the licensee and the Commission after thirty days’
public notice.208

Although this section imposes some limitation on the actions which the Commission may
take during the license term, it does not preclude the Commission from imposing, at the
time of license issuance, a condition reserving its ability subsequently to act. Section 6
merely requires that the ground rules be reasonably specified at the time of license issuance
but does not preclude the alteration of requirements or the imposition of additional burdens
during the license term if the licensee is timely appraised of this potential vulnerability.209

The case of Rumford Falls Power Company v. FPC210 is one of the few examples, if
not the only .one, where an open-end condition has been challenged. The question in this
case was not an absence of authority on the part of the Commission but was based on the
ground of vagueness regarding an open-end clause211 inserted into a license by the FPC to
test whether it could require applicants for hydroelectric licenses to accept the following
conditions before receiving the license:

(1) [T]hat any person, corporation, or government agency may apply to the
Commission for permission to make joint use of the licensee’s facilities;
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(2) that the Commission may grant such right of use if it would be in the
interest of proper utilization and comprehensive development of the
waterway, and

(3) that if such permission is granted the licensee shall receive reasonable
compensation, amounting at least to reimbursement for any damages or
expenses which the joint use causes it to incur.212

On review the First Circuit Court found that Article 31 (the contested open-end
clause) was unclear in a number of respects, and it remanded ‘‘...for clarification, either by
revision of the article itself, or by way of an opinion responsive to the
ques'cions...raised...."213 The first question raised by the court was, “Does a person, in
order to apply for joint use of a reservoir or other property in a license project, have to
possess necessary state water rights?”214 The answer to this question is of prime concern to
those seeking to use water for a municipal or industrial water supply. The Commission
responded in an opinion issued pursuant to the Rumford Falls case.

Article 31 contemplates that when water rights needed for a joint use are
owned by some entity other than the licensee or by the licensee. for non-project
uses, such as for industrial processing, the joint user secure the necessary water
rights under state law or interstate compact. The article does not require,
however, that in every case the person must have the rights before he files the
application or the Commission acts on it. If the joint user has the capacity to
obtain the rights and the intention to do so, it may be sufficient that he so aver.
This makes it possible for the applicant to proceed simultaneously in securing
permission to make joint use of project property and in obtaining necessary
water rights. It also resolves the difficulty, which an applicant may face in some
states, of having to be able to put the water to beneficial use before being able
to obtain rights in it. If the Commission were ta grant an application to make
joint use before the applicant had the necessary water rights, the grant would be
made subject to his perfecting these rights.2 15

The Commission stated that the party obtaining such rights would not have the benefit of
eminent domain and must proceed under state law.216

The second question was concerned with whether project property could be used for
private, non-municipal uses. The Commission replied:

It appears from its context in the Act that the phrase “beneficial public use”
does not mean that the uses must be by public agencies.... In our view, a joint
use is a public use if it has a public benefit, and it has a public benefit if it is
consistent with a comprehensive plan for development of the water....217

The third question dealt with whether the joint use could adversely effect the power
licensee and the fourth with compensation. The Commission answered in the affirmative
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with respect to permitting an adverse use and deleted a clause in article 31 which had
provided that the joint use "..must be consistent with the primary objective of the
project.”218 With regard to compensation, the Commission stated that the licensee should
at least be able to recover any damages or expenses the joint use causes him to incur. The
Commission indicated that in some circumstances, it might be appropriate for a joint user to
make a payment in addition to damages or expenses incurred by the licensee.219

Section 156 of the Federal Water Power Act was amended August 3, 1968.220 The
amendment appears to codify the substantive content of Article 31, which was the subject
of litigation in the Rumford Falls case, and reads in part as follows:

...[b) In issuing any licenses under this section except an annual license, the
Commission, on its own motion or upon application of any licensee, person,
State, municipality, or State Commission, after notice to each State
Commission and licensee affected, and after opportunity for hearing, whenever
it finds that in conformity with a comprehensive plan for improving or
developing a waterway or waterways for beneficial public uses all or part of any
licensed project should no longer be used or adapted for use for power
purposes, may license all or part of the project works for nonpower use.
[emphasis added] 221

The interpretation to be given this new amendment is probably reflected in the
Commission’s opinion issued pursuant to the Rumford Falls case and discussed above.

It thus appears that, in the case of new licenses or the renewal of old ones, non-power
uses such as water supply may well be incorporated into the new agreements. The role or
impact of the FPC in these very important areas of water resource development will
probably expand.

Federal Structures

Section 4(e) of the Federal Water Power Act, set out earlier in the text, seems by the
repetition of the phrase ‘‘for the purpose of” to establish two situations in which the FPC
can legally issue licenses. The FPC has jurisdiction to issue licenses (1) for power projects
constructed in navigable waters of the United States or on public lands and (2) for the
purpose of utilizing the surplus water or water power from any Government dam.

The second purpose, “To issue licenses to citizens of the United States,... for the
purpose of utilizing the surplus water or water power from any Government dam, except as
herein provided:...”222 suggests that the FPC may issue a license for purposes other than
power development, e.g., water supply, Thus the FPC may have the authority to issue
licenses for the use of surplus water for water supply from federal dams which did not
include this use as one of the original project objectives.
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Section 10(a), which conditions the issuance of licenses as provided for in section 4(e),
is of interest with respect to the question concerning the purposes for which licenses may be
issued.

[T] he project adopted...shall be such as in the judgment of the Commission will
be best adapted to a comprehensive plan for improving or developing a
waterway or waterways for the use or benefit of interstate or foreign commerce,
for the improvement and utilization of water power development, and for other
beneficial public uses, [emphasis added] ....223

The language “‘and for other beneficial public uses’’ merits particular attention. Beneficial
public use covers a broad area, an area from which water supply could not easily be
excluded. Therefore, the issuance under section 4(e) of a license for utilization of the
surplus water from a Government dam for water supply would most certainly conform with
the intentions of 10(a).

There appears to be no definitive interpretation of the language in question. Section
4(e) has been considered by the courts on several occasions, but primarily with reference to
provisions other than those dealing with surplus water.224 The same situation prevails when
examining the legislative history of the Act. However, hearings before the Water Power
Committee contain certain discussions concerning the scope of the licensing authority of the
FPC. Although not specifically concerning the use of surplus water from Government dams,
the following conversation between Mr. Lever, a member of the Water Power Committee,
and Mr. Merrill, a member of the Department of Agriculture who was instrumental in
writing the bill, is of interest:

Mr. LEVER. Let us find out from Mr. Merrill just what the situation in the
bill is. After the water has been utilized for power purposes, have you the power
in this bill to fix in the terms of the license what shall be done with the water?

Mr. MERRILL. | think we would have this authority under the bill. We
would have authority to fix conditions in the license that the water power
should be developed in such a manner that if the licensee himself did not utilize
the water that passed his plant for irrigation, his use should not interfere with
anybody else taking it and using it for that purpose; under the provisions of
subparagraph (a) of section 10, the commission would have authority, in
considering licenses or application for licenses, to require that all the uses of
that water be considered and the relation of the different uses to water-power
development before granting a license for a water power.

Mr. LEVER. In other words, the conditions of your license will be such
that you will not only use this water for navigation or water-power
development, but in the language of the bill, for “other beneficial public use”?

Mr. MERRILL. Yes; and they can take into consideration any beneficial
public uses.225
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At another point in the hearings, Mr. Raker, a member of the Water Power Committee who
was avidly interested in including irrigation in the proposed bill, and David F. Houston,
Secretary of Agriculture, discuss the phrase "“and other beneficial public uses” which
appears in section 10(a) of the FWPA.

Mr. RAKER. Well, now this brings me to the next question, on page 14,
section 10, subdivision A:

[Section 10(a) of the FWPA which contains the phrase
“and other beneficial public purposes” and has been quoted
above is quoted at this point in the text of the hearings.]

Now, such an examination and analysis of any particular territory would
take in every conceivable use that could be made of the project or scheme,
namely, for navigation, preventing floods, water-power development, irrigation,
and any other matter that may be connected with it, and they all ought to be
considered in adopting a scheme, should they not? ] emphasis added]

Secretary HOUSTON. It is not improbable that in some cases power
developments might involve flood control and the other matters you suggest. In
many cases they would not. Probably in the majority of cases they would only
remotely relate to the broader water-power plans contemplated under the
Newlands bill. Of course, if they should, then clearly they ought to be handled
in close cooperation with the commission created for the general purpose.226

These excerpts from the hearings before the Committee on Water Power do not
specifically concern the use of surplus water from Government dams for water supply
purposes. The primary non-power water use under consideration was irrigation, and private
hydroelectric power projects were involved rather than federal reservoirs. Yet these
guotations suggest the thinking behind the use of the phrase ““other beneficial public uses”
and indicate that the Federal Power Commission can give consideration to non-power as
well as power-related water uses in the issuance of licenses. In light of these considerations,
the interpretation of section 4(e) taken herein appears plausible.

In further support of the interpretation that section 4(e) encompasses the licensing of
surplus water for water supply purposes, reference is made to an Act passed by the 65th
Congress making appropriations for the construction, repair, and preservation of certain
public works on rivers and harbors, and for other purposes.227 Section 18 is relevant.

That a commission, to be known as the Waterways Commission, ...is
hereby created and authorized,...to bring into coordination and cooperation the
engineering, scientific, and constructive services,...to study, development, or
control of waterways and water resources and subjects related thereto, or to the
development and regulation of interstate and foreign commerce, with a view to
uniting such services in investigating, with respect to all watersheds in the
United States, questions relating to the development, improvement, regulation,
and control of navigation as a part of interstate and foreign commerce, including
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therein the related questions of irrigation, drainage, forestry, arid and swamp
land reclamation, clarification of streams, regulation of flow, control of floods,
utilization of water power, prevention of soil erosion and waste, storage, and
conservation of water for agriculture, industrial, municipal, and domestic uses,...
[emphasis added] 228

It is interesting to note that section 18 was specifically repealed by section 29 of the
Federal Water Power Act. It must be presumed that the FWPA was intended to assume at
least partial jurisdiction over problems originally intended to be dealt with by section 18 of
the aforementioned Act, hence providing a plausible reason for repealing this section before
it had time to take effect. Since section 18 was concerned partially with water for industrial,
municipal, and domestic uses, it is conceivable that the FWPA was intended to assume some
jurisdiction over water supply purposes.

The hearings concerning the FWPA indicate that the FPC was not intended to assume
complete jurisdiction over all matters covered by the repealed section 18. However, certain
discussions during the FWPA hearings which concern section 18 provide more evidence that
the scope of the FPC authority encompasses more than the licensing for water power and
therefore includes some of the intended jurisdiction of section 18. The statements of
Franklin K. Lane, Secretary of the Interior, are pertinent at this time.

Secretary LANE. You know that Congress passed a bill authorizing the
establishment of a commission which was to take up that whole question of the
utilization of our waters and conservation of our forests and this commission
itself would, under your intention, | presume, supersede that commission,
would it not?

Mr. RAKER. It seems to me that in all schemes we should provide for what
is the highest use that is going to be made of this development. If the
commission is granted in broad terms power to seek all uses that can be made of
the water, then you have the power and can utilize it. If the commission does
not actually do the work they can utilize the information obtained from the
commission already established in getting at the highest use that can be had of
the water. Do you not believe it would be a good thing to enlarge its power in
the way of taking in the whole subject rather than to curtail their power?

Secretary LANE. Well, | do not know whether this commission ought to
supplant the other commission that was proposed and take in the whole study
of the waters of the country or not. It strikes me that is a little broader power
than these three men ought to have.

Mr. RAKER. Well, we ought by some means to provide for the highest
utilization, and this commission in locating the project should have the benefit
of all information touching what may be for the best possible use of the water.
That is your view, is it not?

Secretary LANE. Yes,'....229
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In conclusion, it appears that the jurisdiction of the FWPA has been expanded to
include nonpower water uses such as water supply as well as water power development. A
recent amendment authorizes the issuance of licenses for the use of private hydroelectric
power project facilities for non-power purposes. Although the issue regarding the licensing
of the use of surplus water from Government dams for non-power uses remains unresolved,
there is evidence to support this interpretation of section 4(e) of the FWPA. In the language
"or for the purpose of utilizing the surplus water or water power from any Government dam
[emphasis added] “230 can be seen a new purpose, apparently different from the
development and utilization of water power. This interpretation seems consistent with both
the language of section 4(e) itself and the qualifying conditions established in section 10(a)
of the Act. This interpretation supplies a logical reason for repealing the heretofore
discussed section 18 and is in keeping with the general discussions found in the
Congressional Hearing records.
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FLOOD CONTROL ACT OF 1944

During 1942 and 1943, widespread and damaging floods occurred throughout the
United States. At this time flood disasters were recognized as one of the major problems of
the nation. Also acknowledged were the expense and additional disaster that had been
prevented due to flood control dams already in existence as a result of previous flood
control Iegislation.231 Surveys authorized by Congress and reviewed by the Board of
Engineers of Rivers and Harbors showed the success of these relatively few flood control
projects already in operation and the need for further protection against flood disaster. As a
result of these surveys and hearings held by the Flood Control Committee,232 Congress
enacted legislation in 1944 aimed at a post-war increase in the number of flood control
projects throughout the country.233 The 1944 amendments provided that the planning and
execution of flood control projects should be a function of the United States Army Corps
of Engineers.234 The legislative history describes the goals to be achieved under the
amendments.

The plans are comprehensive in scope and contemplate the most practicable and
economical method of providing flood control and, where practicable, of
conserving the flood waters for beneficial uses. In each case, they have been
planned with a view to produce the greatest good to the greatest number of
people. The plans include multiple-use reservoirs which will permit the
development of economical hydroelectric power in addition for providing
storage for flood control, irrigation, water supply, pollution control, and other
purposes.235

A new feature in flood control legislation was added by section 6 of the 1944
amendments. It provides for the sale of surplus water in the reservoirs for domestic and
industrial use.

The Secretary of War is authorized to make contracts with States,
mu nicipalities, private concerns or individuals, at such prices and on such terms
as he may deem reasonable, for domestic and industrial uses for surplus water
that may be available at any reservoir under the control of the War Department:
Provided, That no contracts for such water shall adversely affect then existing

lawful uses of such water.236

The “provided’’ clause, offering protection to existing water uses, was added to protect
appropriative rights in the western states. In hearings before the Senate Flood Control
Committee, Clifford H. Stone, Director of the Colorado Water Conservation Board, spoke in
favor of an addition to section 6 which would insure that a user receiving surplus water from
a federal flood control reservoir would be required to comply with state law with respect to
appropriation. The amendment to section 6 was intended to prevent the sale of water to a
party having no appropriation right to the detriment of those who lawfully had
appropriated water under state law.237 Mr. Stone discusses the type of situation to be
avoided in the following passage:

63



Taking up the situation in the arid section where water is appropriated in
accordance with State laws, the section has particular application for this
reason. In many cases the water which would be impounded by a flood-control
reservoir and which might contain some conservation capacity of some surplus
water which could be sold, is water which heretofore has been appropriated as
flood water by irrigation interests. That water would be available when it came.
In many cases it would come at a time when it would be of little help to the
farmer.

When that water is caught in a flood-control reservoir, and if that is strictly
a flood-control reservoir, and the water released after the flood, then the
farmers below would not be adversely affected but on the contrary would be
benefited. The water would be regulated and would be more useful to them. On
the other hand if some of that water is retained as surplus water in that reservoir
and then disposed of to a municipality or a private concern it might and in
many cases would be water which belonged under the appropriation to some
farmer or group of farmers.238

The proposed addition to section 6 was directed primarily to those states following the
doctrine of appropriation; however, recognition was given to its possible application to the
eastern states. In commenting on the amendment in its original form as introduced by
Senator Millikin of Colorado, Mr. Stone made this statement:

That provision has particular significance to the arid West, the section of the
country west of the ninety-seventh meridian.

It however, does not in any way interfere with the situation east of that line. If
there are any applicable laws in the eastern area, then it becomes applicable; if
there are no laws that pertain to the situation, then it would have no effect.239

East of the ninety-seventh meridian | imagine that in most cases the amendment
would not be applicable because there probably would not be any applicable
laws, therefore it does not work against the interests of any other section of the
country, and we do not desire that it should....240

The final version of the amendment states that contracts for the sale of the water cannot
affect any “existing lawful use’’ and therefore would seem to be broad enough to include
the riparian right of user found in the law of the eastern states as well as the rights of the
appropriator under the law of the western states.

Section 6 was temporarily repealed in 1951 due to “inadvertance’’ on the part of Congress
by including it in legislation providing for the amendment or repeal of certain Government
property laws.241 It was realized in 1952 that a mistake had been made in including section
6 in the repealed legislation, and section 6 was then revived and reenacted.242 In the bill to
recommend reenactment of section 6, the Senate Committee on Public Works stated:
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Section 6 was carefully developed by Congress in 1944 in order to provide
a means of permitting the disposal of surplus water for domestic and industrial
uses with the specific limitation that no contracts for such water shall
adversely affect then existing lawful uses of water. This language met with the
approval of groups in the West where water rights and the conservation and use
of water is of the greatest importance. All of those who are interested in this
matter have requested prompt restoration of the original /egis/ation.243

Thus the Flood Control Act of 1944 constitutes a part of water supply legislation. The
authority contained in section 6 for the sale of surplus water from Corps of Engineers’

reservoirs for supply purposes offers an additional source of water to satisfy the demands in
this area.

65



fae e e W Wb et e TFREY w0 GLe N3 e IR TR R € - R e . & totr g ',Q.t:;rg-_nla.__

Bt 0" st W g e T T R WA AR LTS e
¢ B R A L DN TR ey 0 A s
" M

e ;}.‘ Tty R Er:(‘l-.:- E rE A ' ;" e .'.»j-.'.m e 2 “lﬁ i “_r"_':Cn,‘ B ";4"‘_.'1 Loy 1 o, o
_ P B L R BRSO L

I
5 YL N B~ . - e g
iy m i 0o RGN W By s RageTib e g Y e Gl 8 TR 0 BNONISY

P L T BN 3 R 1 AL B

- I
L R

= M .
'
'
»
¥
f N
. 5
£
. v
- *
-
. f
- a
= - .
, -
N = > =
" f x
i
- . 'I -
. . i
s P
o . e . X
3 e -
- . L
' - - o B - . ) : i
- .
- . .
- o T+
R -



THE IMPACT OF STATE LAW ON
THE EFFECTIVENESS OF
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INTRODUCTION

Consideration of the enabling legislation for water supply storage has shown that its
effectiveness may be somewhat dependent on property rights in water as defined by state
law. This dependency exists for two principal reasons. First, the federal legislation makes
the acquisition of water rights for such storage subject to state law. Second, stored water
released into a natural stream to be transported-to its place of use depends on state law to
be preserved in quantity and quality.

The exact effect of state law on the acquisition process depends on which federal
agency is responsibile for the storage. In the case of the Bureau of Reclamation, the
Government obtains the water rights pursuant to the provisions of the Reclamation
Act.244 The Supreme Court interpretations of reclamation law appear to have limited state
law to the role of defining water rights for which compensation is to be made by the United
States.249 With respect to projects under the authority of the Corps of Engineers246
and the Soil Conservation Service,247 water rights for water supply storage must be acquired
in accordance with state law by the party contracting for the storage.

In sorne situations the location of the reservoir for water supply is many miles
upstream from the place of use. The economics of water conveyance suggests that the
natural stream channel be used as a conduit wherever possible. There may exist under state
law intervening water rights to water flowing in a natural stream between the reservoir and
place of use. Thus the situation exists whereby the application of the stored water to its
intended purpose may be jeopardized and the intent of the federal legislation frustrated if
this natural means of transportation is used.

An investigation into these significant problem areas and general consideration of the
impact of state law on water supply storage require study of the character of the individual’s
water rights. The rights of parties storing water for supply purposes cannot be considered
independently of the rights of others whose uses may conflict with water supply.

No attempt will be made to analyze all aspects of state water law, but only those parts
likely to have a significant impact on water supply storage will be considered. The rights of
parties contracting for water supply storage in federal reservoirs will be investigated. The
rights of other water users also will be reviewed to the extent they effect the storage of
water for supply purposes and the transportation of stored water via natural stream
channels.

Individual water rights are defined somewhat differently in each state, and the exact
effect of state law on the federal legislation in question depends on the particular state
under consideration. Although the water law of each state is somewhat unique, there are
certain generalities which exist because of the fundamental reliance on two basic water law
doctrines, the riparian and the appropriative.
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Under the riparian doctrine, water rights arise through the ownership of property
which borders or is traversed by a natural body of water. All owners of such property
(called riparian owners) have certain rights to use the water. The exact limit of this right
varies from state to state, but riparian owners generally can make a "‘reasonable’’ use of the
water. Reasonableness is a relative matter depending on the circumstances of the individual
situation.

In the case of the doctrine of appropriation, water rights arise by application of water
to a beneficial use and do not depend on the ownership of riparian land. In some states
appropriated water may be tied to specific parcels of land but it need not be riparian land.
Rights are not on an equal basis as in the riparian case, but the right first vested in time is
superior.

The eastern states (those east of the ninety-seventh meridian) traditionally have
adhered to the riparian doctrine, while the western states basically have followed the
doctrine of prior appropriation. Some states have abided rather strictly by one of the two
doctrines. Others have used one doctrine primarily but have adopted certain features of the
other. Still others have recognized both doctrines, and both exist as part of the state law.

Research has shown that the water law of no one state serves as the typical example of
either a riparian or appropriative jurisdiction. The law is at different stages of development
in the various states, with some aspects of the law in each individual state having received
little or no attention. Therefore, consideration has been given to the water law of several
riparian and appropriative states in an attempt to determine the general provisions relating
to water supply storage in each type of jurisdiction.
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THE RIPARIAN WATER RIGHT

The riparian right is a usufructuary right attaching to land bordered or traversed by a

natural watercourse. It is recognized as a vested property right and as such cannot be taken
without due process of law.

These respective riparian rights of user are in no sense easements, but are

qualified property rights incident to the ownership of the soil through or by
which the waters of the stream flow.248

Although riparian rights normally are incident to the ownership of riparian land, a
growing number of states now permit the water right to be severed from the land to which it
was originally attached. This right to sever was recently reaffirmed in Virginia.

It is generally held that riparian rights may be separated from the
ownership of the land to which they are appurtenant, either by a grant of such
rights to another, or by a reservation thereof in the conveyance of the land.249

Reasonable Use Concept

The exact extent of the riparian right is controlled by state law, but in general the
owner of riparian land may make any use of the water in connection with his riparian
property so long as such use is reasonable with respect to others having a similar right.

A proprietor may make any reasonable use of the water of the stream in
connection with his riparian estate and for lawful purposes within the
watershed, provided he leaves the current diminished by no more than is
reasonable, having regard for the like right to enjoy the common property by
other riparian owners.250

A fundamental feature of the reasonable use concept is that each riparian owner has a
right to use the water even if the use diminishes the flow or reduces its-quality and thereby
interferes somewhat with another’s use, provided the use by the upper owner is reasonable
with respect to all other uses on the stream. Each riparian proprietor must expect some
reduction in the quantity and quality of the natural flow as the result of the reasonable uses

of the upper proprietors. He, in turn, is allowed to make a reasonable use of the water
without complaint from those located at lower points on the stream.

""Reasonableness’’ is a relative term and does not lend itself to an exact definition. The

following quotation discusses factors to be considered in determining reasonableness and
indicates the flexibility involved in evaluating the various factors:
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The reasonableness of the use depends upon the nature and size of the
stream, the business or purposes to which it is made subservient, and on the
ever varying circumstances of each particular case. Each case must therefore
stand upon its own facts, and can be a guide in other cases only as it may
illustrate the application of general pr/'ncip/es.2 51

The following statement concerns the reasonableness of quantitative water uses:

What is a reasonable amount varies with the circumstance of each
particular case and also varies from year to year, for the amount which might
be reasonable in a season of plenty might be manifestly unreasonable in a
season of drought. Nor is the question of reasonableness to be tested solely by
the needs of the upper riparian proprietor. The rights of riparian proprietors are
correlative, and the “reasonableness”” amount to which any one reparian is
entitled is to be measured by comparison with the needs of the other riparian
proprietors.252

It has been suggested that the flow might be completely exhausted for the satisfaction of
domestic needs.253

With respect to the reasonableness of water pollution, this general statement is
pertinent:

In order to determine whether or not the pollution of a stream caused damages
to another riparian owner, it is not eneugh to determine the extent and nature
of the impurities projected into the stream. The location of the complainant’s
property and the use to which it is devoted must be taken into consideration, as
well as the effect upon such use by any impurities in the stream and the extent
to which the pollution of the water may have been attributable to other sources
and causes than those charged by the complainant. All of these matters bear
upon the question of reasonable use. 254

Unreasonable water pollution is frequently resolved in common law on the grounds of
nuisance. The following statement is typical:

But any use that materially fouls and adulterates the water, or the deposit or
discharge therein of any filthy or noxious substance, that so far affects the
water as to impair its value for the ordinary purposes of life, will be deemed a
violation of the rights of the lower riparian proprietor, and for which he will be
entitled to redress. Anything that renders the water less wholesome than when
in its ordinary natural state, or which renders it offensive to taste or smell, or
that is naturally calculated to excite disgust in those using the water for the
ordinary purposes of iife, will constitute a nuisance,....255
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It should be noted that the reasonable use concept is no longer the primary legal
control over water pollution. Regulation of this aspect of water use in riparian jurisdictions
is accomplished through state statutes. These statutes usually provide for a pollution control
agency and the issuance of permits or licenses for water po||ution.256 Such permits or
licenses allow pollution up to a limit consistent with water quality standards set in
accordance with provisions of the Water Quality Act of 1965.257

With regard to the reasonable use concept in general, the primary factor upon which
the reasonableness of a water use appears to be based is the effect of the use on other
riparians. Since all have equal rights, the uses must be consistant with one another.

[T] he general principle of law is that all riparian proprietors upon the same
stream have the same right to the use and enjoyment of its waters--the right of
no one is absolute--but is qualified by the right of the others to have the stream
substantially preserved in its size, flow, and purity, and to be protected against
any material pollution of its waters. This is the common right of all. The use of
one must not, therefore, be inconsistent with the rights of others. 258

Certain uses of water are normally considered to be unreasonable and therefore
unlawful in riparian jurisdictions. For example, the above quotation from Virginia Hot
Springs Co. v. Hoover299 suggests that a riparian owner can make any reasonable use of the
water of a stream “‘in connection with his riparian estate,”” thereby implying that all
nonriparian uses are unreasonable. However, the court in this case indicated that a lower
riparian has no right to complain of diversion of water to nonriparian land by an upper
owner unless damage to some present or future water use is inflicted upon him.

If he [upper riparian owner] diverts the water to a point outside the
watershed or upon a disconnected estate [nonriparian land], the only question
is whether there is actual injury to the lower estate for any present or future
reasonable use. The diversion alone, without evidence of such damage, does not
warrant a recovery even of nonimal damages. 260

The requirement that the plaintiff sustain actual damages as a prerequisite to recovery

appears to apply to all situations without regard to whether the use was on nonriparian or
riparian land.

[1]n an action for damages or suit for injunction by a lower against an upper
riparian landowner for wrongful diversion of water by the latter, either upon the
upper riparian land or therefrom to nonriparian land, the plaintiff, in order to
prevail, must show some substantial actual damage occasioned by the
diminution of the quantity of the water which the plaintiff has the right to use,
or (in cases of suits for injunction) threatened damage, [emphasis added]....261
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The stream might furnish water enough to supply this unreasonable use of
the defendants and the reasonable demands of the orators, in which case the
latter could not be heard to complain. The mere fact that the defendants
reduce the natural flow of the stream would not be decisive. To entitle the
orators to relief, they must show that they suffer an injury to the use of the
water which the lat recognizes as belonging to them.

The requirement that injury must be present before the riparian owner can take legal
action to restrain a water use by another has had significant consequences. Litigation
between individual water users has been the principle method for the determination of
water rights and the regulation of water use under the riparian doctrine. In general, there
have been no statutory regulations on the quantitative use of water. The result of this
complete reliance on court actions brought by injured parties is that water use cannot be
restrained solely on the basis that an abstract water right has been violated.263 Any such
action to restrain must be based on the actual injury to the party bringing the legal action
and not on the lack of right for the other party to make use of the water. This restraint on
legal action has slowed significantly the development of water law in most riparian
jurisdictions.

Any riparian owner who has no present need for the water to which he is entitled
retains the option of exercising his right at a future date because riparian rights are not lost
by mere nonuse.264 Whenever any such riparian proprietor desires to utilize the previously
unused water and finds that it is being used by another to his potential or actual injury, the
water use by the party possessing no water right becomes unlawful and subject to legal
action by the riparian owner.

Although a riparian water right cannot be lost by mere nonuse, it can be lost through
prescription. Prescription, as related to water law, is the means by which the right to use
water is acquired by other than grant or deed. There are several requisite elements of a water
use in order to afford a foundation for a prescriptive right. The use must be open, notorious,
and visible; and it must be exercised or asserted in such a way that those to be affected
thereby may know of its adverse character. It must convey to the mind of a reasonable
person the fact that a continuous right to enjoyment is being asserted and should be
resisted; therefore it cannot be clandestine, fraudulent, or secret. The use must be
continuous throughout the statutory period, which varies from five years in California to
twenty years in North Carolina.

In order to give rise to a prescriptive right, the use of the water must have inflicted
some injury, detriment, or deprivation on the person whose rights are claimed to have been
extinguished or impaired. There must be an invasion of or infringement on another’s right,
and the extent of the invasion must be shown.
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The nature and extent of the prescriptive right, once acquired, is measured by the use
originally made and actually enjoyed during the period when prescription was running. Thus
the prescriptive right obtained does not justify a use differing in any appreciable degree
from that which was made during the statutory period.

In riparian jurisdiction, the acquisition of a prescriptive right would require an
unreasonable use by one riparian resulting in immediate or imminent injury to another.
Although a proposed use may be unreasonable in terms of others having a similar right, such
action would not begin the running of the statute unless the adverse action gave rise to
injury to a downstream user.265

Water Subject to Riparian Rights

The ""reasonable use’’ concept as defined above applies to the “‘water of the stream.”
Unresolved are several questions regarding the meaning of this latter phrase. Does it refer to
all waters which conceivably could flow in the stream under all situations? This question
might arise with respect to water above the normal or average stream flow. Is it possible for
water to flow in a watercourse to which the rights of the riparian do not attach? Of special
interest to this study are rights in flood waters and waters artificially introduced into a
stream by other parties.

Flood Water

The right of the riparian in flood flows is important because the storage of water in
reservoirs normally involves impoundment during periods of high flow for use during
periods of low-flow. The capture of flood flows would interfere with any downstream rights
to use such flows. In addition, the right of the riparian owner in the stored water if it is
subsequently returned to the stream may be dependent on his right in the water before it is
impounded, i.e., while it is still flood water.

The rights in flood waters appear to have been given more extensive consideration in
California than elsewhere. The California courts have distinguished between ordinary flood
waters and extraordinary flood waters. Ordinary flood waters, or those which occur
regularly, have been held to be part of the natural flow of a stream and subject to the law of
the riparian doctrine. In Lindblom v. Round Valley Water Co.;266 it was held that run-off
from usual and annually recurring rainfall and snow ““when running in a defined stream
constituted a water course to which the riparian proprietor’s rights attach...."267

The natural irrigation of land by seasonal overflows of flood water is an example of a
situation where riparian rights in flood flows have been held to exist. In Herminghaus v.
Southern California Edison Co.,268 a power project was enjoined because of interference
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with such natural irrigation. The right of the riparian under California law to these periodic
inundations by seasonal overflows was also recognized by the Supreme Court in United
States v. Gerlach Live Stock Co.269

In general, the California courts have not recognized riparian rights in extraordinary
flood waters, those of an unpredictable nature resulting from unusually heavy rains. The
theory of the holdings seems to be predicated on the principle that rights do not exist in
water, of no substantial benefit to the riparian owner.

These decisions, in effect establish the just rule that flood waters which
are of no substantial benefit to the riparian owner or to his land, and are not
used by him, may be taken at will by any person who can lawfully gain access
to the stream, and conducted to lands not riparian, and even beyond the
watershed, without the consent of the riparian owner and without
compensation to him. They are not part of the flow of the stream which
constitutes ‘parcel” of his land, within the meaning of the law of riparian
rights.27 0

The ""beneficial use’ test appears to have replaced in some cases the normal distinction
between ordinary and extraordinary flood waters. Rather than relying on the frequency of
recurrance or predictableness of flood waters as.a means of determining whether riparian
rights exist, the California courts often have relied solely on the principle of usefulness of
the water to the riparian proprietor. The position taken in these cases seems to be that if a
water use by another does not injure a riparian owner, the use is not a violation of the
riparian’s rights which should be restrained by law. This principle would seem to deny the
existence of riparian rights in all flood water not put to beneficial use by the riparian
proprietor, regardless of whether or not the water was the result of normally recurring,
predictable flooding.

The application of these principles of California law regarding flood waters to other
riparian states may not appear relevant because California adheres to the beneficial use
concept. This concept is fundamental to California water law because of a constitutional
requirement that all water uses be beneficial.2/1 Beneficial use normally is not used in any
discussion of riparian law in the eastern states; however, the basic concept appears to exist
in this law without being stated explicitly. The riparian owner in the East cannot prevail in a
legal action against another water user without the presence of injury.272 Thus, water rights
effectively have been curtailed to that amount of water useful or beneficial to him. It
therefore would seem logical to conclude that the principle of California law limiting
riparian rights in flood waters to those waters put to beneficial use would apply in the other
riparian jurisdictions as well.

In the past, riparian rights in flood waters have received very little attention. The
question does not appear to have been considered by the highest court in any of the eastern
states. Flood waters are more often viewed as something to be avoided rather than a
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commodity desired for use. In a majority of cases, the person seeking to capture such water
for impoundment would not be confronted with the existence of such rights, but he should
be aware of such a contingency.

Introduced Waters

The rights of the riparian owner to use water added to the natural flow of a stream
must be considered because of the effect on the rights of the party introducing the water.
Of principal interest is the situation where a party who has stored water for supply purposes
desires to use a natural stream channel to transport water past the lands of other riparian
proprietors. Certain unanswered questions regarding the rights of these parties require
consideration. Does the water storer have the right to use the stream as a conduit and
receive the water at the point of use in the same quantity and quality existing when the
water was released from storage? Conversely, can the intervening riparian proprietors treat
the water as part of the natural flow and subject it to reasonable use regardless of possible
adverse affects on the quantity and quality of the extra flow?

Foreign Water

For the purposes of this discussion foreign waters are those arising in one watershed
and transferred to another. The right of the riparian owner in foreign water has not come
before the courts on many occasions. The courts in California (where the doctrines of
riparian rights and appropriation are recognized) have held that riparian rights do not attach
to such water. The applicability of the principles underlying California law to the majority
of the eastern riparian states is questionable. The only court in the eastern states to consider
the rights of riparians to foreign waters displayed a reluctance to adopt principles of
California law because of that state’s recognition of the doctrine of appropriation. The court
in Druley v. AdamZ273 distinguished some California cases on the basis of the dissimilar
nature of water rights existing in that jurisdiction274 and reached a conclusion contrary to
those in the California courts. In spite of its age, this 1882 decision merits careful
consideration because it is one of the few cases from a strictly riparian jurisdiction to deal
with the question of riparian rights in foreign water.

The Druley case arose out of the conflicting water uses of two mill owners and
involved rights in water introduced into the stream in excess of the natural flow. The
plaintiff owned a mill on the Des Plaines River and based his rights on the ownership of
riparian property. The defendant owned a mill on the lllinois and Michigan canal, which was
supplied with water from the Des Plaines River upstream from plaintiff. Defendant based his
rights on a lease agreement with the trustees of the canal. The respective rights of the
plaintiff and the canal authorities to the natural flow of the river had been defined
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previously in a written agreement. In this agreement the mill owner had given the trustees
the right to supply a section of their canal with water from the stream at a point above his
mill. The agreement specified that the use should be “...for supplying the said canal for the
purpose of navigation, in the same manner the water in said river, in connection with other
feeders, is now used for supplying said canal.’’275 Before construction of defendant’s mill,
the unused portion of the water taken from the river for use in the canal was returned to the
river above the plaintiff's mill, but after the mill was established on the canal, that portion
of the water withdrawn for its operation was discharged to the river at a point below
plaintiff’s mill, thereby depriving plaintiff of its use.

Although the operation of defendant’s mill reduced the amount of water flowing over
plaintiff's dam, the quantity of water remaining was greater than that afforded by the
natural flow before defendant’s mill was built. This situation has resulted from an
improvement by the City of Chicago causing more water to flow from Lake Michigan into
the river channel. The controversy before the court concerned the property rights in this
foreign water.

The decision in Druley supported the position of the plaintiff that he has a right to the

entire flow, including the introduced water. The court stated that the water introduced intc
the river thereafter became waters of the river to which the rights of the riparian owners

attached and held that ““...a use [by the canal trustees] in excess of that needed for
navigation, creating a motive power for the benefit of others, is a use not within the
language or the spirit of the agreemerr(.”276

The decision in this case was affected to some extent by the existence of a written
agreement defining the rights of the parties and the special circumstances of the case. The
additional flow had not been introduced by either of the litigants. The defendant was not a
riparian owner but based his rights on a contractual agreement. This fact situation is
considerably different from that where a storer of water desires to use a natural stream as a
conduit to convey water past intervening riparian owners. Nevertheless, the reasoning of the
Druley court concerning riparian rights in introduced water does not appear to have been
affected by the fact situation of the case. The following quotation appears applicable to all
introduced water, including water stored in reservoirs:

It would seem, when it is once established, that the only property right
recognized by the law, as respects running water, is in its use as it passes along
and as incident to the soil over which it passes,-it could make but little
difference how, in the first instance, the water became running water, for if it
were raised from wells, or brought out of reservoirs, the moment the individual
thus producing it should allow it to flow into a natural stream, and mingling
with its waters thence on towards its mouth, over the soil of another, he would
have voluntarily placed it beyond his power of legal reclamation or control; for,
without becoming a trespasser upon the soil of that other, or obtaining a license
from him, he could then do no act to arrest its onward flow, or divert its course,
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or in anywise enjoy its use. It would, in our opinion, be conclusive evidence of
an abandonment of all right to enjoy the use or control the movement of such
water. The principle is broadly stated in text books, but does not appear to have
been often the sole point in controversy, though frequently as incidentally and
pertinently-before the court in adjudicated cases [emphasis added] .

In Goddard’s Law of Easements, (Bennett’s ed.) p. 51, the author says:
When a stream is natural, there can be no doubt that all waters which flow into
it become a part of that stream, and subject to the same natural rights as the rest
of the water, and that it makes no difference that the water so flowing to the
natural stream was sent down by artificial means.

In Washburn on Easements, p. 274, sec. 33, it is said: There are some cases
where a lower mill may acquire the benefit of expenditures laid out by the
upper mill owner, without being liable to contribute therefor. Thus, if the
owner increases the capacity of the stream, for mill purposes, by enlarging the
extent of his pond, or the reservoirs which supply his mill, the lower one has a
right to avail himself of the benefit of this, as something incident to the
ownership and situation of his mill.

In Angell on Water Courses, sec. 95, the author says: It is also important to
observe, that as each proprietor through whose land a water course passes, has a
right to the natural flow and descent of a water course, subject to a like
reasonable use by all others, he necessarily enjoys the benefits in the
improvement made by proprietors above. If they increase the head waters, for
useful purposes, by flowing increased areas of land, and by making reservoirs to
preserve surplus water for dry seasons, and thus increase the volume of water for

hydraulic purposes, every lower proprietor necessarily enjoys the benefit of
it277

Thus the court explicitly recognized riparian rights in introduced water. This holding
appears to preclude the possibility of any party retaining under common law principles
exclusive rights in added water. However, the following additional language from Druley has
been seen by the authors of Water-Use Law in l1linois2/8 as an indication that the court
acknowledged the possibility that such control over added water could be retained as it is
conveyed from one point on a stream to another:

[W] here, by the accomplishment of a single and entire work water is both
added to and diverted from a stream, a lower riparian proprietor can not
complain, provided the same amount and quality of water shall continue to
flow to him after as before. The work is regarded as a single act, and its
ultimate result, in that view, whether injurious or beneficial, is alone
considered. This view is, however, manifestly inapplicable in an action at law,
where the party adding the water, in a legal point of view, abandons it, so that
the lower riparian proprietor has a legal right, technical though it may be, to
have the added water flow down over his land as a part of the waters of the
stream....279
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The above statement from the Druley court specifies an essential element for the
retention of rights in added water. The addition of water and its downstream diversion must
be accomplished as part of a single act or project. In applying this concept to the case before
it, the court noted that the construction of the improvement and the application of the
water to the operation of defendant’s mill were not part of a single act.

The deepening of the Summit level, and the cutting of the tunnel, and
doing of the other work enabling appellant to withdraw water from the canal
to propel his machinery, were not concurrent acts, nor parts of a single
improvement. The acts were disconnected in point of time, and disconnected in
purpose. Appellant’s water power was obtained by him from the Board of
Canal Commissioners long subsequent to the deepening of the Summit level,
and, for aught that is disclosed in this record, it was not even thought of while
that work was in progress, nor until some time after its completion. 80

The court distinguished the decision in the Society for Establishing. Useful
Manufactures v. The Morris Canal and Banking Co.,281 which recognized the right-of a

canal company to introduce water from an outside source into a watercourse and remove
the same quantity at a downstream point. In discussing the case, the Druley court noted
that a single enterprise only was involved, and the turning of the additional water into a
stream and its removal at a lower point were concurrent acts and parts of one common
whole. There appeared to be no basis for a claim of abandonment.282 With regard to a case
before it, the court was of the opinion that the sole purpose of the improvement producing
the additional water was navigation and that the water had been abandoned for all other
purposes when returned to the river.

In reaching this decision, the court developed several principles for the establishment
of abandonment. One involved the element of ownership of ‘the property traversed by a
stream carrying the added flows. The court stated that the act of allowing added water to
mingle with that of a natural stream and to flow over the soil of another was conclusive
evidence of an abandonment of all right to enjoy the use or control the movement of such
water.283 The extent to which abandonment was related to the ownership of the soil over
which the water flowed is shown in the following quote:

The principle thus recognized is not restricted, as seems to be supposed by
counsel for appellant in argument, to the more remote riparian proprietor, but is
equally applicable to those who are proximate to the party causing the artificial
addition to the waters, and this will be obvious when it is reflected that
intermingled waters become indistinguishable and inseparable, and the right to
flowing water is not a right in the water itself, but simply a right to its use as it
flows, as an incident to the ownership of the soil over which it passes, and so the
party causing the artificial addition has as effectually abandoned all right to use
and control it, the moment he has caused or permitted it to commingle with
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other waters and flow upon the land of another, as he has after permitting it to
flow continuously over the soil of numbers of successive proprietors, and to
become commingled with the waters of many additional streams. Whether
sooner or later, the moment he has placed the water beyond his right of legal
reclamation or: control, he has, in a legal sense, abandoned it, and it is,
thereafter, to him only as any other running wa ter.284

It would appear that the Druley decision could have been reached without invoking the
land ownership principle. The court pointed out that the improvement creating the added
flow and the application of this added water to the operation of defendant’s mill were
disconnected in both time and purpose.285 This fact alone would seem to provide adequate
evidence that the original intent of the canal authorities was to abandon the added water
after using it for purposes of navigation. Nevertheless, the holding of the court established
an early precedent that water released into a stream and allowed to flow over the land of
another will be considered abandoned water.

In spite of its age, the Druley case is an important decision because it appears to be one
of the few in riparian states to have considered the rights of riparians to foreign water.

Two earlier cases might have entertained the question but were decided on other grounds. In
Society for Establishing Useful Manufacturers v. The Morris Canal and Banking Co.,286 the
plaintiff was denied an injunction prohibiting the defendant from introducing water into a
stream and withdrawing it at a lower point downstream. In this fact situation, the additional
water never flowed over the plaintiff's soil. He was not situated so as to have access to the
added water as an intervening owner. The question of the rights of the plaintiff to make a
reasonable use of the water as it flowed by his land was not an issue before the court.

The decision in Whittier v. The Cocheco Manf. Co.287 in effect denied the plaintiff
landowner the right he claimed to the use of added water, but the decision resulted from
unusual circumstances. The defendant in this case possessed a mill at the same dam where
plaintiff operated a mill. The defendant also owned an upstream reservoir and factories
located downstream from the mills. The controversy concerned the right of the defendant
to release water into the stream from the upstream reservoir and let it then flow through
open gates at the mill to the downstream factories. The court held that the defendant was
under no obligation to pen up the additional water at the mill for the plaintiff's benefit and
could therefore allow it to pass through open gates to be used at the downstream factories.
The issue in this case concerned the right of plaintiff to have the defendant retain the water
for plaintiff's use. The court did not decide the question of whether the plaintiff had the
right to make a reasonable use of the water as it flowed by his land.

Stored Water

California appears to be the only state to have considered rights in stored water
released to flow again as part of the stream from which it was originally taken. The court in
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City of Los Angeles v. City of Glendale288 indicated that riparian rights would attach to
such water.

Moreover, waters that are released to rejoin the body of water of which:
they are naturally a part are treated as natural parts of such streams.289

The qualification in the above quotation that the released waters be “‘naturally a part” of
the stream is important. Under California law, water is a part of a natural stream within the
meaning of the law of riparian rights, only when it is of substantial benefit to the riparian
owner.290 |t therefore would appear that storage consisting of flood waters, of no benefit
to riparian owners, would not become a part of the natural flow of the stream upon release.
[t might also be argued that such water becomes available through the efforts of others and
as such conceivably could partake of the character of foreign waters to which riparian rights
do not attach in this jurisdiction.

Rights in stored water released back into its stream of origin have not been directly
considered in other states. The case of Druley v. Adam291 gives insight into the way the
issue might be resolved in Illinois. While holding that riparian rights existed in the foreign
water involved in the case before it, the court made the following statement regarding the
effect of the source of the introduced water:

[l]t could make but little difference how, in the first instance, the water
becomes running water, for if it were raised from wells, or brought out of
reservoirs, the moment the individual thus producing it should allow it to flow
into a natural stream, and mingling with its waters thence on towards its
mouth, over the soil of another, he would have voluntarily f/aced it beyond his
power of legal reclamation or control,... [emphasis added] 92

If the reasoning of this court were followed, the rights of the riparian owner in the added
water, regardless of its source, would be upheld.

Water Rights of Municipalities

The water rights of municipalities in riparian jurisdictions are of special interest in this
study since municipal water supply will be one of the major purposes of water supply
storage. Municipal water rights may vary depending on whether the water is to be taken
from a navigable or nonnavigable stream.

In the case of a nonnavigable stream, municipal use has been distinguished from the

riparian right of the individual to make a reasonable domestic use of water and in so doing
to legally diminish the flow of a stream.

82



[A] municipal corporation, in its construction and operation of a water supply
system, by which it impounds the water of a private stream and distributes such
water to its inhabitants, receiving compensation therefor, is not in the exercise
of the traditional right of a riparian owner to make a reasonable domestic use of
the water without accountability to other riparian owners who may be injured
by its diversion or diminution....293

Therefore a municipality that takes its water supply from a nonnavigable stream is liable for
any damages resulting to lower riparian owners. In the event of such damage, the settlement
of the issue is likely to consist of acquisition of the necessary water rights by the
municipality through eminent domain condemnation. In Town of Purcellville v. Potts,294 it
was pointed out that a lower court has suspended the operation of an injunction for the
removal of municipal dams to provide time for the municipality to proceed to acquire the
riparian rights of the plaintiffs by such condemnation proceedings.295 This solution is likely
to be the most equitable in a majority of cases because of the public importance of
municipal water supply.

It does not appear that a municipality would be restrained from taking its water supply
from a navigable stream if no damage were caused thereby. This conclusi n is based on
decisions in riparian jurisdictions holding injury to be necessary before a riparian owner cna
prevail in a legal action.296 |t is conceivable that this concept may allow a nonriparian
municipality to use water from a nonnavigable stream. The case of Virginia Hot Springs v.
Hoover297 implies that nonriparian water use must inflict damage on riparian owners before
legal action will be successful.

A different conclusion concerning the riparian rights of municipalities may result if a
navigable stream is utilized as the source of supply. The court in Loranger v. City of
Flint298 came to the following conclusions regarding the respective rights of a city and a
downstream mill owner who was injured by the city’s diversion:

(1) The Flint river is in fact and in law a public navigable stream
flowing through the heart of the city of Flint.
(2) The city of Flint is a riparian owner situated upon the banks of

said river, and as such, and as an incident to such ownership, it is entitled to
take from said river so much water as is reasonably necessary for the personal
use of its inhabitants and its ordinary municipal needs without compensation to
complainant. ...

(4) The rule announced as to small private streams...or as to small
inland lakes...has no application to the case at bar, which involves a public
navigable river passing through the heart of defendant city. 299

This holding seems to be based on the concept that municipal water use is by nature a
public use to which the rights of individual riparian owners are subservient.300 Thus the
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court gave municipal use a preferred status previously reserved for navigation. It should be
noted that this preferred treatment of municipal water use appears to be a somewhat unique
holding.

Rights to Store Water

The.riparian doctrine distinguishes between the right to make an immediate use of
water and the right to store water for use at a future time. Storage rights do exist in certain
situations but in general are quite restricted. Adjudication of such rights primarily has been
in connection with storage for utilization as water power.

In Davis v. Town of Harrisonburg,301 the plaintiff brought an action to enjoin
defendant city from retaining water for purposes of power generation. The court recognized
the right of gathering water into reservoirs "'...when it is done in good faith, for a useful
purpose, and with as little interference with the rights of other proprietors as is reasonably
practicable under the circumstances.’302 |n applying this reasoning, the court held that
"...in times of unusual drought it is not an unreasonable use of a stream for the owner of
machinery, which the power of the stream in its ordinary stages is adequate to propel, to
detain so much of the water and for such reasonable time as may be necessary to enable him
to use such machinery advantageously.”303 However, the court qualified the right to store
with the following statement:.

It is an unreasonable detention of the water to gather it into reservoirs for
future use in a dry season, or for the purpose of obtaining a greater supply than
the stream affords by its natural flow in ordinary stages.304

A statement by a California court is to the same effect:

“A riparian owner has a right to erect a dam across the stream on his land,
and to detain the water for such reasonable time as may be necessary to raise
the requisite head, and accumulate such a quantity as will enable him to use the
water for the purpose of his machinery, but he cannot, as against a lower
riparian owner, by means of a storage dam erected onhis own land, detain such
surplus water of the stream as he may not require for his present use until it
may be wanted by him in a dry season.... Nor has he a right to create a reservoir,
and detain and store the water therein for future use in a dry season.305

The prohibition contained in the previous two quotes against the storage of water for
future use in a dry season could have serious consequences, if strictly upheld, for those
desiring water supply storage. An unanswered question is whether or not such storage would
be permissible if no damage was caused thereby. Such a qualification, although not
specifically stated, might be presumed from general consideration of the laws of the states
involved. With respect to the law of Virginia, the court in Town of Gordonsville v. Zinn306
pointed out that damage is a necessary prerequisite for an action at law, or threatened
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damage in a suit for injunction. Therefore storage would not be an actionable offense
without damage. In California, such storage would be in conformity with the policy of the
state as evidenced by the following statement:

[T] he decisions of this state have long since encouraged the impounding and
distribution of unused and storm and flood waters.... [T] he fundamental law of
the state now commands it when it can be done without substantial damage to
the existing rights of others....307 .

Water Supply Storage In Riparian Jurisdictions

Consideration of the nature of the riparian doctrine indicates that the storage and use
of water for supply purposes is likely to be affected in two principal areas: the actual storage
of the water for application to this purpose and the conveyance of the water to its place of
use in the event a natural stream channel is utilized as a conduit. Not all aspects of the water
rights related to water supply storage have been defined clearly in the various riparian
jurisdictions, but certain conclusions can be drawn with respect to the rights regarding these
two general areas.

Acquisition of Storage Rights

The primary water uses contemplated under federal water supply legislation are
municipal and industrial water supply. There is some authority that a municipality may use
the water of a navigable stream for supply purposes, but it is generally accepted that a
municipal use is not a riparian right on nonnavigable streams. The rights concerning
industrial use are more variable. These rights are governed by the reasonableness of the use
in relation to other uses on the stream and vary as to location and point of time.

The rights to store water for future municipal and industrial use in riparian
jurisdictions may be more limited than the rights to make immediate use of the water for
these same purposes. Rights with respect to such storage have not been completely defined.
A few cases have held that the storage of water for future use in a dry season is not a
riparian right. These cases all involved the use of water for power purposes. A different
result might be reached with respect to water supply storage because this use is more
fundamental than its use for power. In addition, the berefits derived from such storage
would appear to outweigh the disadvantages to lower riparian users. Nevertheless, the
potential significance of the power cases is increased because of an apparent absence of
decisions recognizing such storage rights.

If storage for municipal and industrial uses were not to be recognized as a riparian
right, such storage still might be carried out under riparian law if no damage occurred to
other riparian users. The riparian doctrine requires injury to sustain a legal action, and the
courts suggest that non-recognized water uses might not be prevented by law in the absence
of interference with the rights of others. The reasonable use of water in exercise of a
riparian right legally may cause some interference with other water uses, but such
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interference would not be sanctioned for a water use not recognized under the riparian
doctrine. Therefore, lack of recognition of storage for supply purposes as a riparian right
would limit storage to excess water not needed by other riparian proprietors.

It is necessary to consider whether such parties not possessing water rights formally
recognized under state law can partake of the benefits of water supply storage in federal
reservoirs under the terms of applicable federal water supply legislation. Can a riparian
owner participate in such storage for purposes not given legal recognition? Can
municipalities or industries nonriparian to a stream contract for storage, or would all such
potential water storers be excluded from participation in federal projects? These questions
are especially significant where water supply storage is to be accomplished pursuant to
federal legislation under which the water user assumes responsibility for acquiring all related
water rights according to state law.

Federal legislation specifying acquisition of water rights pursuant to state law would
require compliance with any existing procedure for attaining state permission to use water
(e.g., appropriation proceedings in the western states). A provision of this type would have a
different effect in riparian jurisdictions where state permission to use water for consumptive
purposes is generally unnecessary. Water rights under the riparian doctrine are defined
through litigation arising out of conflicts between water users and not by grant from the
state. Thus, all water rights asserted, pending an adjudication by the courts upon being
challenged, are tentative. In the absence of a complaint (as in the case where supply of water
exceeds all demands), it seems likely that any party desiring water supply storage could
participate in federal projects without possessing a riparian right.

Water supply storage in a federal reservoir might be prevented by a successful suit to
~ have such storage enjoined on the grounds of potential damage to the rights of others. In the
" event such complaints were voiced before reservoir construction, the potential storer would
be required to settle all claims upheld by the courts. If the potential storer is a municipality
or other organization possessing the powers of eminent domain, the contemplated water
supply storage would be contingent on the acquisition of the necessary water rights through
condemnation proceedings. Parties not possessing such powers would be restricted to the
purchase of any necessary rights at market value. The price of such water rights might
preclude participation in the project.

The contracting party also might be subject to an action for damages and/or injunctive
relief after construction of the reservoir with water supply storage. Injunctive relief against
the use of such storage after reservoir construction would have severe consequences since
the user of the storage space already would have entered into a contract with the
Government regarding the repayment of costs associated with such storage. Storers with
powers of condemnation could avoid such loss by the acquisition of the necessary water
rights. The ability to condemn water rights after the construction of facilities makes it
feasible to participate in federal reservoir projects without having acquired title to riparian
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rights before initiating construction. Without this power of condemnation, the risk of
injunctive relief and the accompanying financial loss would appear to raise questions
concerning the desirability of participating in such projects without prior title to all the
necessary water rights.

However, the position of the water user without the requisite water rights, who
contracts for storage in a federal reservoir located in a riparian jurisdiction may be more
secure, as a practical matter, than appears at first glance. First, there must be a showing of
injury as a basis for a legal action. Conclusive proof of damages resulting from such injury
creates some formidable evidence problems. Second, a large user of water would not likely
locate on a stream where the supply of water was not readily available and uncontested. For
example, it would be considered imprudent by most companies to make a substantial
investment in plant facilities knowing that a successful law action would have to be
maintained to insure the water supply necessary to operate an industrial facility. Third, the
storage of water in a federal reservoir would probably permit the storer of such water to
vicariously partake of benefits available to the Sovereign. Although there is no basis in faw
for such an assumption, it may well deter all but those with the most acute type of water
problems.

Prescription

It appears that the riparian doctrine as enunciated by the cases does not include the
right to store for future use. The few cases specifically considering the question of storage
have consistently held that storage is limited to the swelling of the streams for immediate
use but does not extend to storage for use during a dry period.

Since storage is not a matter of right, the question arises as to whether prescription
might be a method for creating such a right. In the case of water, there is a difference
between a prescriptive right to store water for future use and the prescriptive title to the
corpus of any water stored.

The essential element in acquiring a prescriptive right to the corpus of the water is the
matter of reducing it to possession. In Akron Canal & Hydraulic Co. v. Fontain§,308 the
court stated:

The impounding of water by means of a dam on a stream is not a reducing of
the water to possession in such a sense as to change its legal character and make
it property. 309

It thus appears that although the water was stored for the statutory period and the other
requirements of prescription satisfied, the mere storing of the water is not sufficient to
reduce the water to possession. It is doubtful if such a concept were recognized that it
would have meaningful significance since only the quantities of water stored for the
statutory period would be available for water supply purposes at a future time.
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It is, however, the acquisition of the prescriptive right to store water for future use
which may be of significance to both the riparian and nonriparian who seek to avail
themselves of the opportunity to store in federal structures. The mere storage of water in a
structure for the statutory period would meet all of the requirements for the establishment
of a prescriptive right except the one concerned with adversity. The storage would not be
adverse to downstream riparian proprietors unless they sustain an injury as a result of the
storage. The statutory period would not commence to run until damages had occurred. It
would appear that a prescriptive right to store could be acquired by storers in federal
structures against all riparian proprietors who had sustained damages during the statutory
period. The prescriptive right would be limited to the smallest amount of storage space
which had been regularly used for storage during the required period--the right to store
larger amounts by contract notwithstanding.

Any question as to whether a nonriparian could acquire a prescriptive right was
resolved in the case of Pabst v. Finmand,3!0 the court stated:

In the instant case the adverse use of the water on nonriparian land was
continued “openly and notoriously” for a period longer than five years, and
the slightest use by the owners of these land being notice to all the lower

riparian owners that a hostile right was be/r??q asserted, a prescriptive right was
acquired by such adverse use by those lands.311

In general, the nature and extend of the prescriptive right once acquired is measured by
the use originally made and actually enjoyed during the period when prescription was
running. If this concept were strictly construed, it would hold that the storage per se was the
only use to which the water could be applied after the prescriptive period. It would have the
effect of nullifying the impact of acquiring water supply storage through prescription, since
storage for storage sake would be the only recognized use. As a practical matter the courts
generally view storage as an intermediate step in the application of water to use. A
California court in considering this point stated:

Storage, of water in a reservoir is not in itself a beneficial use. It is a mere means
to the end of applying the water to such use.312

There is also support for the idea that a person acquiring a prescriptive use to water is not
necessarily limited to the use made of the water during the prescriptive period if the change
in use does not injure another.

It is sufficient to observe, that in order to acquire this right by prescription, the
law requires that the mode or manner of using the water, during the period
necessary to found the right upon, should not be materially varied to the
prejudice of other owners. He is not bound to use the water in precisely the
same manner, or apply it in the same way,... a change in the mode and objects
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of use is allowed, the only restrictions being, that the alternations made shall
not be injurious to those whose interests are involved.

As a general rule, a lower riparian owner cannot obtain a prescriptive right against an
upper owner because the water use by the lower owner cannot be adverse to the rights of
the upper owner. California, however, recognizes a situation wherein an upper riparian
owner may be denied the right to enjoin a lower water use and forced to take compensation
for the loss of his right. The following quotation explains the underlying principle of this
doctrine of “public use intervention’":

That where a person has suffered property belonging to him and under his
control to be taken and devoted to a public use by one engaged in
administering such use, and the matter has gone on so far that the beneficiaries
thereof rely on its continuance and adjust their affairs accordingly, such owner
having knowledge thereof and making no objection or protest, this conduct will
be regarded by the courts as a dedication by such owner of the property to the
particular public use, and he cannot thereafter interrupt nor prevent the same,
his only remedy being to seek compensation for the property he has thus
allowed to be taken....314

It is conceivable that water rights for water supply storage could be acquired in this manner.

In riparian jurisdictions, most of the storage available in federal structures would be in
projects sponsored by the Corps of Engineers or the Soil Conservation Service. Both
agencies shift the responsibility for the acquisition of water rights to the storer.
Nevertheless, those riparian proprietors seeking to resist the claim of a prescriptive right by a
storer might assert that the action of the storer would not be possible without the
cooperation of the Government. If it were held that it took the joint action of the
Government and the storer to perfect the claim to a prescriptive right to store, the
prescriptive claim would not be negated. It has generally been held that the Government can
acquire prescriptive rights as fully as a natural or corporate person.31 5

In general, the prescriptive right to store does not vary between riparians on either a
navigable or nonnavigable stream. However, in the case of navigable streams a prescriptive
right to store could not be acquired to the prejudice of those interests held in trust by the
state.316

Conveyance of Stored Water

The right to convey water stored for supply purposes via natural stream channels has
not been defined completely. It appears that the water supply storer who attempts to
transport the water to the place of use by utilizing a natural stream channel may jeopardize
his interest in the water. In order for his interest to be protected, the riparian doctrine
would have to limit or prohibit the use of such added water by riparian proprietors. There
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apparently have been no court decisions having this effect. The cases having applicability to
this issue indicate that riparian rights generally attach to all water flowing over the land of
the riparian owner.

If all the riparian owners located between the point of release and the downstream
point of diversion have the right to make a reasonable use of the waters of the stream,
including the added flow, the situation exists whereby both the quantity and quality of the
stored water may be affected adversely. This result is possible if the added water is treated
as part of the normal, ordinary flow. The riparian doctrine contemplates some diminution in
quantity and reduction in quality as a necessary consequence of the reasonable use of this
water by the riparian landowners.

The potential reduction in quality would become especially important where the
stream used to transport the water supply had low quality standards established with respect
to applicable state and federal legislation. The existence of low stream standards in most
situations would not preclude the water storer from seeking relief against unreasonable
pollution through the courts. However, the establishment of low quality standards might be
viewed as recognition that certain pollutional water uses are a necessity. This view could
prejudice the storer’s position that a particular source of pollution constituted an
unreasonable water use. Introduction of stored water into streams of low water quality
might be viewed as an assumption of a certain risk on the part of the water supply storer.

Although the right of the water supply storer to use natural stream channels as
conduits for transporting stored water without interference from intervening landowners has
not been recognized, it should be noted that such rights have not been denied conclusively.
This aspect of water rights under the riparian doctrine is notable for its lack of development.
The holding of the court in Druley v. Adam,3|7 perhaps the major case having possible
applicability to this issue existing in the eastern riparian states, is not encouraging with
respect to these rights. The greatest obstacle created by this decision is the position taken
that water, regardless of its origin, is completely and conclusively abandoned when it is
allowed to flow onto the land of another. This view of abandonment is predicated on the
premise that once the water has been introduced into the stream, the discharger is without
means of asserting control or dominion over water once it passes onto the land of another.
The consequences of this concept for parties desiring to transport water stored for supply
purposes via a stream passing through the land of intervening riparian owners are obvious.
Intervening landowners would probably exist in a majority of cases. Their number might
range from a few where the municipality is located relatively close to the storage reservoir to
a considerable number where the municipality is situated many miles downstream.
Widespread acceptance of this concept of abandonment would deny, in most instances, a
water storer the right to use a natural watercourse as a conduit. This position does not
appear as yet to have received widespread adoption.

The fact situation in the Druley case can be distinguished from that involving a water
supply storer and intervening riparian owners. In Druley, the right to the use of water added
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to the flow of a river was being contested by a riparian owner and another water user,
neither of which was responsible for the added flow. The rights of the party introducing the
water were not an issue before the court although the statements concerning abandonment
reflect on these rights. In the case of the water supply storer and the intervening landowner,
the controversy concerning the use of the added flow would be between the party
introducing the flow and those claiming rights by virtue of the ownership of riparian lands.
Another distinction between the two situations is that the release of the water supply and
its subsequent diversion would be of the nature of a single project, a necessary condition
estabiished by the Druley court for retention of rights in added water. These factors which
distinguish the situation under consideration from those in Druley may be sufficient to
produce a decision in favor of the party introducing stored water into a stream, provided
that the concept of abandonment developed in this early case is not followed.

A final aspect of the rights concerning conveyance to be considered is the possible
effect of prescription in this area. Apparently unresolved is the question as to whether a
conclusive prescriptive right to store water can have any effect on the subsequent rights in
such water when it is released from storage. Generally, flowing water admits of only a
transient, usufructuary property, and if it escapes for a moment, the right to it is gone
forever; the qualified owner having no power of reclamation.3!8 A very early case seems to
support the premise that a prescriptive right to water once acquired cannot be lost by
releasing the water back into its natural watercourse. A close examination of the facts in the
case tends to mitigate the effect of the holding. The defendent water company
discharged water from a dam to which it had acquired a prescriptive interest into another
reservoir only 400 feet away. The court held that the defendants had not relinquished
control of the water. Considering the close proximity of the dams, it is difficult to ascertain
whether the water can be characterized as having been discharged back into the stream. 319
The antiquity of this 1910 case and the special fact situation existing would seem to weaken
its standing as persuasive authority. This fact and the apparent absence of other holdings in
this area preclude the formation of general conclusions on this issue.
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THE APPROPRIATIVE WATER RIGHT

The appropriative water right, like the riparian right, is viewed as property;320
however, the similarity ends here. The major distinction is that the appropriative right does
not exist as an incidence to the ownership of riparian land, and nonriparians as well as
riparians can acquire such water rights.321 However, this right in some states does attach to
land,322 although not necessarily riparian.

The appropriative right is created or acquired when water is taken from its source and
applied to a beneficial use. This system of rights is based on the concept of preemption, and
between different appropriators from the same stream, the one whose appropriation is first
in time possesses the superior right.323 Thus, there is no concept of equality of right as
exists in riparian law. The United States Supreme Court made the following statement
concerning appropriation in Arizona v. California: 324

To appropriate water means to take and divert a specified quantity thereof and
put it to beneficial use in accordance with the laws of the State where such
water is found, and, by so doing, to acquire under such laws, a vested right to
take and divert from the same source, and to use and consume the same
quantity of water annually. ..325

Although the basis of the traditional common law concept of appropriation is the
application of water to a beneficial use, state statutory enactments and constitutional
provisions impose specific terms and conditions which control the appropriation process.
One important requirement in some jurisdictions is the attainment of a state permit or
license to appropriate.326 The procedure to obtain such permission varies between states
but usually is initiated by application to a designated state officer or agency. This
application generally must contain certain information specified by statute about the water
user, the purpose and nature of the desired appropriation, and the source of water. A valid
appropriation requires compliance with all applicable provisions of state law.327

State statutes and constitutions may modify elements of the general appropriative
doctrine. Established priorities are an important modification altering the basic rule that
first in time creates the superior water right. For example, the Colorado Constitution
establishes priority of use as (1) domestic, (2) irrigation, and (3) industrial.328 The
significance of this order of preference is to give a preferred use the right to acquire a prior
water right of a lower preference by condemnation and the payment of compensa’[ion.S29
Priorities of this nature would have no effect on the respective rights.of parties using water
for purposes having the same order of preference.

Although the acquisition of appropriation rights is regulated by statute, there is some
evidence that it can be acquired by prescription. The following statement from a California
case generally describes the prescriptive right:
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Prescriptive rights are not acquired by the taking of surplus or excess
water, since no injunction may issue against the taking and the appropriator
may take the surplus without giving compensation, however, both overlying
owners and appropriators are entitled to the protection of the courts against any
substantial infringement of their rights in water which they reasonably and
beneficially need. ...Accordingly, an appropriative taking of water which is not
surplus is wrongful and may ripen into a prescriptive right where the use is
actual, open and notorious, hostile and adverse to the original owner,
continuous and uninterrupted for the statutory period of five years, and under
claim of right....To perfect a claim based upon prescription there must, of
course, be conduct which constitutes an actual invasion of the former owner’s
rights so as to entitle him to bring an action. 330

There has been an argument advanced that California’s exclusive method of
appropriation, established by the first water code in 1913, has abolished the prescriptive
right to water in that jurisdiction.331 The courts have never reached this conclusion, and
their decisions indicate that prescription is still part of the state’s water law.332

If prescription has not been abolished by California’s appropriation statute, other
considerations suggest that prescription may have limited application. In order for the
prescriptive right to ripen, adverse use must be made of the water to the detriment of the
original appropriator for the full prescriptive period. This adverse use implies at least partial
nonuse by the appropriator, thus creating the possibility the right may be lost. The portion
of a valid appropriation not applied to beneficial use is likely to be lost if the nonuse
continues for a period of three years. After this period, the water not used becomes
unappropriated water even though the original appropriator could have applied it to
beneficial use, had he elected to do so. The use of this water by another would not ripen
into a prescriptive right until five years had elapsed under California law. Therefore, the
unused water would have assumed the status of unappropriated water prior to the running
of the prescriptive period. Once water is characterized as unappropriated it becomes subject
to the appropriation statute of the state.

Water Subject to Appropriation

The appropriation of water requires the existence of “‘unappropriated’’ water. This
term is defined by statute in some jurisdictions. Among the various classifications of water
defined as “‘unappropriated” by California, for example, are waters never appropriated,
water no longer applied to the beneficial use for which it was appropriated, and water which
after use has flowed back into a natural body of water.333 Thus, all water in a natural
stream which is not being put to a beneficial use is ‘surplus water subject to
appropriation.334
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The fact that appropriation is precluded in the absence of unappropriated water offers
protection to the rights of those already possessing valid appropriations. This concept may
be important to some appropriators as it provides security for the appropriation until the
water is put to use and permits the transportation of water through natural stream channels.
The right to use the channel of a natural stream as a conduit also has been recognized by the
federal courts.

In point of law the general principle upon which plaintiff relies is scarcely
open to controversy,; one who by the expenditure of money and labor diverts
appropriable water from a stream and thus makes it available for fruitful
purposes, is entitled to its exclusive control so long as he is able and willing to
apply it to beneficial uses, and such right extends to what is commonly known
as wastage from surface run-off and deep percolation, necessarily incident to
practical irrigation. Considerations of both public policy and natural justice
strongly support such a rule. Nor is it essential to his control that the
appropriator maintain continuous actual possession of such water. So long as
he does not abandon it or forfeit it by failure to use, he may assert his rights. It
is not necessary that he confine it upon land or convey it in an artificial
conduit. It is requisite of course that he be able to identify it; but subject to
that limitation he may conduct it through natural channels and may even
commingle it or suffer it to commingle with other waters.339

The right to use a stream as a conduit is specifically recognized by statute in most western
states. The exact terms of the statutory provisions employed vary between states. In
California, the right is limited to the use of one stream to carry the waters of another.

Water which has been appropriated may be turned into the channel of another
stream, mingled with its water, and then reclaimed; but in reclaiming it the
water already appropriated by another shall not be diminished. 336
Oklahoma appears to have a more general statute without this restriction.
Water turned into any natural or artificial watercourse by any party
entitled to the use of such water may be reclaimed below and diverted
therefrom by such party, subject to existing rights, due allowance for losses

being made by the State Engineer.33 7

Details of other such statutes are contained in the appendix.

Beneficial Use Concept

Although the appropriation of water involves compliance with the various provisions of
state law, application to beneficial use is the essential element of the water right.?’38 In
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most western states it is the basis, the measure, and the limit of the appropriative right.
Notwithstanding its importance in defining a water right, no precise definition is usually
given in state law as to what constitutes ‘‘beneficial use.” The determination is a question of
fact depending upon the circumstances of each individual case.339

Generally, the right of the appropriator is not established by the amount of water
diverted but rather by the amount actually put to beneficial use.340 Al right to water not
put to beneficial use is lost. |f water is never put to actual use, the appropriative right never
ripens.341 If the right is established, it may be lost through abandonment arising out of
cessation of application of the water to beneficial use. To abandon, as applied to water law,
means to desert or forsake a water right with no intention to repossess it.342 Thus, simple
nonuse usually is not sufficient to establish an abandonment. An intention to abandon is an
essential requirement.3‘1'3 Whether or not a water right has been abandoned must ordinarily
be determined as a question of fact in each case. The burden of proof rests on the party
asserting the existence of the abandonment.344 |t has been held that using less than the

entire amount of an appropriation implies an abandonment of all water above the amount in
345
use.

Water Rights of Municipalities

Municipalities appear to be given special status in some appropriative jurisdictions. For
example, municipal water use in Colorado has been included in the preferred domestic
class. 346 Municipalities also are exempt to some extent from the restriction that only so
much water as can be applied to a beneficial use can be appropriated. Under the traditional
view of appropriative water rights, all water diverted must be applied to a beneficial use in
order to be subject to a valid appropriation. The following quotation from a Colorado
decision sets forth the basis of the exception:

The concern of the city is to assure an adequate water supply to the
public which it serves. In establishing a beneficial use of water under such
circumstances the factors are not as simple and are more numerous than the
application of water to 160 acres of land used for agricultural purposes. A
specified tract of land does not increase in size, but populations do, and in
short periods of time. With that flexibility in mind, it is not speculation but the
highest prudence on the part of the city to obtain appropriations of water that
will satisfy the needs resulting from a normal increase in population within a
reasonable period of time. 347

The court did not attempt to change the rule requiring application to a beneficial use. It said
simply that since “‘beneficial use'’ was not defined in Colorado, what is a beneficial use is a
question of fact, and "‘the factors which enter into a beneficial need here...are more flexible
than those relating to the use of water on agricul tural land.''348
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The above quotation seems to establish the beginning of a double standard for
individuals and municipalities. A later case concerning this issue appears by its language to
deny that a city should have rights superior than those of the individual. It did, however,
affirm a lower court’s decision granting the city of Denver an appropriation in excess of its
needs at that time. The following statement from the case is pertinent:

We cannot hold that a city more than others is entitled to decree for water
beyond its own needs. However, an appropriator has a reasonable time in which
to effect his originally intended use as well as to complete his originally
intended means of diversion, and when appropriations are sought by a growing
city, regard should be given to its reasonably anticipated requirements.

A more recent case,320 although not dealing with this problem directly, seems to indicate
approval for allowing municipalities to appropriate to meet projected needs.

Right to Store

The storage of water in itself does not appear to be a beneficial use under the
appropriative doctrine. However, the necessity of storing water as an essential step in its
application to a beneficial use in certain situations has been recognized.

Storage of water in a reservoir is not in itself a beneficial use. It is a mere means
to the end of applying the water to such use. 351

In accordance with this principle, the court in the California case quoted above denied the
right of a water company to hold water in a reservoir for long periods of time for the
purpose of selling the water. The court did suggest that the right to store might be
appropriate under certain conditions. This storage is not limited to that required for present
needs but includes a sufficient excess to provide for reasonably anticipated growth in
demand, transportation, losses, and emergencies such as water shortages caused by
drought.352

The right to store water for future use receives additional recognition in the California
case of Meridian, Ltd. v. City and County of San Francisco393 where the court stated:

[1]t is necessary and appropriate to declare...that the storage of water for the
purpose of flood control, equilization and stabilization of the flow and future
use, is concluded within the beneficial uses to which the waters of the rivers
and streams of the state may be put within the intent of the constitutional
amendment.354

Storage rights also are recognized under Colorado’s appropriative system. The right to
store water in this jurisdiction is viewed as a different type of appropriation than one for
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direct use.399 |n general, a decree for direct appropriation is limited as to both quantity and
time of use396 and does not allow storage for later use.397 A storage decree must be
obtained if the water is to be held in a reservoir for future use.398 After the water
subsequently is put to beneficial use, the appropriation for storage *...shall be superior to an
appropriation of water for direct application claiming a date of priority subsequent in time
to that of such reservoirs.’’399 |t appears that Colorado law restricts the storer to one
reservoir filling per year unless all junior rights have been filled.360

A number of Colorado court decisions have held that an appropriation for direct use
cannot be converted into one for storage having the same date of priority as existed for the
direct use.361 The priority of the right to store water is based on the date of the storage
decree itself.

Water Supply Storage in Appropriative Jurisdictions
The rights concerning water supply storage are defined somewhat more clearly in
appropriative water law than they are under the riparian doctrine. The two general areas of

acquisition of water to store and its later conveyance through natural stream channels will
be considered separately.

Acquisition of Water to Store

The municipality or industrial ‘water user desiring ‘water supply storage in Corps of
Engineers or Soil Conservation Service projects is confronted with the problem of securing
the necessary water rights through the framework of existing appropriative law. Municipal
and industrial water supply generally would be considered “beneficial’’ and therefore valid
purposes for which appropriations could be obtained upon compliance with applicable state
law. Because water is in short supply in most of the western states, the availability of such
water in any given situation is somewhat doubtful. Large demands on the natural flow in
some instances may limit the appropriation of the water supply storer to flood flows not
previously appropriated.

In some states an order of preference among different water uses makes it possible for
a preferred water use to condemn prior approp'riations of a lower preference. In Colorado,
municipal water use is recognized as fundamental to the wel fare of the general public and is
included in the domestic use classification having the highest priority. A municipality
therefore could condemn water rights of those using water for irrigation or industrial
purposes. Such a right of condemnation would not be available for a potential storer of
industrial water since industrial use is of the lowest order of preference.362

Having a preferred water use does not circumvent the problems associated with the
need to store water for future use. The appropriative doctrine generally favors an immediate
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use of water over a right to store water. However, under certain circumstances
appropriations for more water than is needed at the time of the appropriation have been
allowed in the case of municipalities having a rapid population growth.363 The reluctance
on the parts of states to embrace storage as a beneficial use seems to be a carry-over from
the historical policy which attempted to foster those concepts emphasizing immediate
development of the economy. The shift from an agricultural and mining economy to an
industrial one and the accompanying urban development suggests that further cases
involving storage may receive a totally different treatment.

It does not seem likely that parties contracting for storage in Corps of Engineers or Soil
Conservation Service projects located in the western states could participate without first
obtaining water rights recognized under state law. The responsibility for acquiring water
rights for supply purposes is placed on the user by statute or contract. Compliance with
state appropriation law appears mandatory in view of the requirement that parties
contracting for storage in reservoirs constructed by these two agencies acquire necessary
water rights pursuant to state law. This requirement would effectively reduce or eliminate
the possibility of a water supply storer obtaining a prescriptive right to store.

When water supply storage is to be included in Bureau of Reclamation projects, water
rights acquisition is handled differently. The United States acquires all water rights for
reclamation projects whereas the contracting party is responsible for acquisition of water
supply storage rights in other federal projects. Thus the issue concerning jurisdictional
problems between the federal and state governments becomes an important consideration.

The effect of state water law on the acquisition of water rights by the Government in
connection with federal reclamation projects is of major importance. Section 8 of the
Reclamation Act364 states that the Secretary of the Interior shall proceed in conformity
with state law in the acquisition of water rights. Supreme Court interpretations of section 8,
considered in an earlier section of this report,365 have been restrictive and have limited its
effect.

These decisions give a clear indication of results to be anticipated when certain aspects
of state law tend to impinge upon or limit Government action. For example, the effect of
state created preferences has been considered in the case of City of Fresno v. California.366
The Supreme Court held that such priorities are not binding on the United States. It denied
the contention that the Government should be bound by state statutes relating to
preferential rights of counties and watersheds of origins and to the priority of domestic over
irrigation uses. Thus, statutes of this type have been precluded from affecting water supply
storage.

A more general limitation imposed by a Supreme Court decision is that the operation
of reclamation projects is beyond the control of state law.367 The question then arises as to
whether the storage of water for supply purposes is an operational function immune to the
influencé of state law. Resolution of this issue is fundamental to the determination or
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storage purposes because state law defines water rights in terms of the use to be made of the
water. The usual requirement for recognition under state law is that the use be ‘‘beneficial ",
a relative requirement varying from state to state. Decisions concerning the state’s failure to
recognize a reclamation project purpose as beneficial have not been found. The absence of
cases on this point would be anticipated since most reclamation projects have a strong base
of support at the local level. This would certainly be true with respect to those projects
including water supply, but the possibility of conflict between project purposes and state
law exists. The significance of such a conflict will not be known until such time as the issue
is put squarely before the courts.

If it is assumed that state law will not prevent storage in federal reclamation projects
for water supply purposes, the question arises as to whether state law as recognized by
section 8 might serve to control the manner in which the rights for such storage are
acquired. Two options are available to the Government in the absence of restrictions. If
unappropriated water is available, it could acquire water rights as an appropriator under
state law. The alternative would be eminent domain condemnation of existing water rights
pursuant to section 7 of the Reclamation Act.368 One possibility is that a state’s failure to
recognize as beneficial one of the intended project purposes may prevent the Government
from appropriating water for the project purpose since water rights are defined in terms of
use. The Government in this eventuality could still acquire water rights by condemnation.
The states may well contend that all rights thus acquired are lost when not applied to
beneficial use as defined by state law. If the right to condemn is valid this contention would
probably be denied on the grounds that its effect would be to negate the benefits of
condemnation.

If it is held that the Government can acquire water rights for reclamation projects apart
from the question concerning project purposes, water supply storers in these projects are in
a favored position relative to those seeking storage in other federal reservoirs. Although the
Supreme Court has held that project water consists of appropriations by the individual
water user,369 it is apparent that the water user benefits from the privileges and immunities
of the Sovereign. A water user attempting to acquire rights for the same storage purpose in
the reservoir of a different federal agency would not be clothed with these advantages and is
subject to any limitation existing with respect to the water rights of the individual.

Conveyance of Stored Water

It has been seen that the right to convey appropriated water through natural stream
channels is recognized by the common law of the western states and through statutory
enactments.370 Examples of statutory and common law statements of this right have been
given previously.

The right to convey water through natural stream channels is specifically limited to
water in which a valid right has been obtained. If it is possible for a water user to acquire the
right to use reclamation project water for supply purposes not recognized by state law, the
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applicability of this legal protection for conveyance appears questionable. It should be
noted that there is little likelihood for water supply storage not to be recognized as a
beneficial use under state law; therefore, this question on conveyance rights may never arise.

In addition to the statutory and common law statements concerning conveyance rights
in general, other provisions can be found having possible special applicability to the
conveyance of water stored for supply purposes.

The owners of any reservoir may conduct the water legally stored therein
into and along any of the natural streams of the state, but not so as to raise the
waters thereof above ordinary high watermark, and may take the same out again
at any point desired with due regard to the prior or subsequent rights of others
to other waters in said natural streams. Due allowance shall be made for
evaporation and other losses from natural causes for the protection of all rights
to the waters flowing in said streams such losses to be determined by the state
engineer.37 1

[1] t shall be unlawful...for any person without an agreement with the state
of Kansas to divert or take any water that has been released from storage under
authority of the state of Kansas or that has. been released from storage pursuant
to an agreement between the state and federal governmen t...372

The first quotation concerns the conveyance of water stored in reservoirs via any stream
and, therefore, includes the release of water supply storage into the stream from which it
was taken. The latter provision is significant because it applies to water released from
storage in federal reservoirs. The Kansas statute apparently was passed to resolve problems
which might arise should water released from storage be susceptable to use before it reaches
the party contracting for the storage. This statute protecting releases of water is limited to
water released “‘...under authority of the State of Kansas or... pursuant to an agreement
between the state and federal government....” The second condition is important because
the Kanas Water Resources Board is authorized to enter into agreements with the
Government concerning water supply storage in federal reservoirs to meet future needs.373:
Water users can subcontract for use of the stored water3/4 and thereby receive the
protection during conveyance afforded by this statute. The first condition for protection,
. under authority of the State of Kansas...””, appears broad enough to include all
municipal watér supply storage since municipalities are entities created by the state. It
would appear that only an industry contracting directly with the government pursuant to
the Water Supply Act and not through the state as an intermediary would be excluded from
the benefits conferred by this statute.

1

The Kansas statute helps preserve the investment of water users contracting for storage
in federal reservoirs. Such statutory provisions may appear in other states as local
participation in federal reservoir projects increases. In most of the western states, statutes of
this type would serve to reinforce the protection offered by general legal provisions
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authorizing conveyance of appropriated water. Statutes of this nature also could be enacted
into riparian law. In general, no such protection to the rights of the conveyer of water exists
in the eastern states at present, and the enactment of statutory protection would seem
logical if these states want to encourage local parti¢ipation in federal reservoirs.
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INTRODUCTION

Implementation of the legislation authorizing the Corps of Engineers, Bureau of
Reclamation, and other federal agencies to include water quality storage in their projects
may be affected by state law. The various federal agencies do not operate independently of
such law, and their activities have been modified by state law in those areas where federal
legislation and subsequent court interpretation have indicated this intent. Expanding the
scope of agency activities to include water quality storage raises certain unresolved questions
concerning the specific effects of state law in this particular area. Neither the language of
the amendment nor its legislative history appears to have contemplated these potential
problems relative to implementation.

The storage and use of water for quality purposes may be subjected to some control by
state law in two general areas. State law may exert some regulation over the acquisition and
storage of water for this purpose, and it may define the status of the water when released
from storage to augment | ow-flows.
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HISTORICAL DEVELOPMENT

Legislation specifically authorizing storage of water for purposes of pollution control
through low-flow augmentation did not appear until this decade. Enabling legislation with
very general language containing possible authority for dilution water storage has been
inexistence for some time.

Reclamation law provides several examples. A 1920 provision authorized miscellaneous
purposes.375 This legislation has been cited previously as a possible basis for authorizing
water supply storage,376 and it would appear to apply equally to dilution water storage.
Acts for individual reclamation projects are another source of authority. Some of these acts
provide for stream-flow regulation without specifying the intent of such regulation. In
addition, many of these acts have left the list of project purposes open-ended by allowing
use of water for “other beneficial uses.”377 It would appear that the Secretary of the
Interior under the authority of these provisions could in the exercise of his discretion have
included low-flow augmentation for water quality control as a project purpose.378

The legislative history of the Flood _Control Act of 1944379 indicates that storage for
water quality purposes might have been contemplated by the authors of the Act.

The plans include multiple-use reservoirs which will permit the development of
economical hydroelectric power in addition to providing storage for... pollution
control....380

No specific provision for pollution control is contained in the Act, but the excerpt from the
legislative history suggests this intent.

The first comprehensive federal legislation in the area of pollution control was the
Water Pollution Control Act of 1948.381 This Act did not provide for pollution abatement
utilizing low-flow augmentation. The policy of Congress as declared in the Act was:

[T] o recognize, preserve and protect the primary responsibilities and rights of
the States in controlling water pollution, to support and aid technical research
to devise and perfect methods of treatment of industrial wastes which are not
susceptible to known effectve methods of treatment, and to provide Federal
technical servies to State and interstate agencies and to industries, and financial
aid to State and interstate agencies and to municipalities...382

Several amendments to the Water Pollution Control Act have been added to strengthen
and extend its provisions. The first of these was enacted in 1956,383 but the new provisions
still did not provide storage for water quality purposes, An amendment in 1961384
contained specific authorization for storage in federal reservoirs for water quality control.
Since 1961 other important additions to federal pollution control legislation have been
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enacted. These include the Water Quality Act of 1965,385 the Clean Water Restoration
Act386 passed in 1966, and the Water Quality Improvement Act of 1970 (P.L. 91-224, 84
Stat. 91). None of these acts contain additional provisions affecting pollution control
through low-flow augmentation. Important provisions of these recent amendments and
earlier pollution control legislation are contained in the appendix.
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FEDERAL WATER POLLUTION CONTROL ACT AMENDMENT OF 1961

The 1961 amendment is the sole source of authority for inclusion of water quality
storage in federal reservoirs. The applicable provision reads as-follows:

In the survey or planning of any reservoir by the Corps of Engineers,
Bureau of Reclamation, or other Federal agency, consideration shall be given to
inclusion of storage for regulation of streamflow for the purpose of water
quality control, except that any such storage and water releases shall not be
provided as a substitute for adequate treatment or other methods of controlling
waste at the source.387

The hearings on this amendment included statements by federal agencies, private
organizations, and individual citizens in support of the provision allowing water quality
storage in federal reservoirs. The general tenor of the remarks was to the effect that
low-flow regulation should be regarded primarily as a supplement to, rather than a
substitute for, adequate waste treatment measures at the source. There was general
agreement among those favoring the legislation that it should reflect the policy that federal
financial responsibility for low-flow regulation storage be consistent with federal assistance
for waste treatment measures, lest the Government provide financial inducement to states
and communities to abandon their efforts to provide adequate waste treatment measures
which would in effect defeat the major purpose of the Water Pollution Control Act.388

There were some minority views expressed. One organization offered the view that the
Government should increase the amount of money authorized annually for incentive grants
for waste-treatment facilities construction rather than assume a part of the cost of water
storage for ““flushing operations.”?’89 One group pointed out that federal determination to
incorporate low-flow features in projects and to obtain the water to make such features
workable could have far-reaching and complex effects on existing patterns of water law,
fixing of priority of uses, and a host of other problems extending far beyond considerations
of quality control.390

The constitutionality of federal control over pollution through dilution water storage
does not appear to have been specifically considered. The legislative history regarding the
1961 amendment discusses the general constitutional power of the Government to control
pollution in navigable waters. After citing authority for the proposition that the power of
the federal government over navigable waters is without limitation except those prescribed
in the Constitution,391 the legislative history concludes:

If in the general interest of protecting and promoting commerce, flood
control and watershed development are legitimate concerns of Congress, as the
Court has said, [in United States v. Appalachian Electric Power Co.392] the
protection of navigable waters against pollution which as held in Scow No. 36,
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supra, is in the interest of sanitation and health, and of the general welfare,
seems quite clearly to be within the domain of congressional control,393

However, this consideration of the constitutional issue does not appear to have been
directed toward water quality storage but rather to a provision in the amendment expanding
federal jurisdiction for pollution control to all navigable waters. Furthermore, the
amendment does not limit water quality storage to navigable waters. Since dilution water
storage is authorized in all federal reservoirs, both navigable and nonnavigable streams are
included potentially. The power of the United States to control pollution in nonnavigable
streams has not been as issue before the courts.
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STORAGE BY VARIOUS FEDERAL AGENCIES

The legislation authorizing water quality storage, like that for water supply, does not
create a special agency to carry out its intent but rather permits such storage to be included
in facilities to be constructed by established agencies. Thus the basic legislation under which
these agencies operate and the case law interpretation will influence the effectiveness of this
expanded activity.

General information concerning the activities and authority of the various federal
agencies in the water resources field is given in an earlier section of this report. The
discussion which follows will be limited to consideration of the specific problems associated
with implementing the legislation authorizing water quality storage.

United States Army Corps of Engineers

The area of law surrounding water quality storage by the Corps of Engineers is
somewhat undeveloped. The 1961 Amendment to the Federal Water Pollution Control Act
includes the necessary authorization, but it does not establish detailed provisions for
effecting such storage. This storage must therefore be accomplished solely within the
framework of previously existing operational procedures of the Corps.

Some benefits may accrue to the water quality of a stream in the operation of Corps of
Engineer projects for improved navigation, flood control, power generation, and other
purposes. Increased flows to aid navigation, of necessity, provide additional water for
dilution purposes. Operation of projects for flood control purposes involves storage of water
during periods of high flow which is released at a later time providing dilution benefits by
supplementing the natural flow. Similarly, power generation conserves higher flow for later
use resulting in water quality improvement.

However, the incidental benefits to water quality resulting from storage for other
purposes may vary with time. Because water quality improvement is not the controlling
criterion, the optimum benefits to pollution abatement cannot be attained. It is readily
apparent that the timing of water releases are of utmost importance if the quality
improvement is to occur during the period of greatest need. Releases of water for navigation
generally occur at times of lowest flow and correspond with the greatest demand for
dilution water. However, the most efficient use of flood control storage requires the earliest
possible release of stored waters in preparation for other flood flows. Therefore, releases are
most likely to occur before the critical water quality period. Water for electric power
generation is primarily used to meet peak demands. Releases for this purpose are
independent of the water level in the stream and the need for dilution. Thus it seems
apparent that storage specifically for dilution is needed in Corps projects in addition to
storage for these other purposes if water quality improvement is to be assured.
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The acquisition of water for quality control would in most situations pose little
problem with regard to water rights. Water for this purpose would be accumulated during
periods of high-flow for release during periods of lowest natural flow. Impoundment would
likely occur during times when water is in excess of that needed for the fulfillment of
downstream rights. However, water rights as defined by state law may have some impact on
the storage of these higher flows. A discussion of these rights is contained in an earlier
section.394

The legislation authorizing water quality storage in Corps of Engineer facilities leaves
unresolved the question of whether the Corps constitutionally could take the water of a
navigable stream for this purpose without the payment of compensation to those injured
thereby. Prior decisions by the Supreme Court suggest that water can be taken for any
purpose provided the project has some relation to navigation.395 It thus appears that the
right of the Corps to take without compensation the water of a navigable stream for water
quality control would be upheld as a valid exercise of the Government’s constitutional
power to control such water. However, Corps projects authorized by the Flood Control Act
of 1944396 and later flood control legislation, are subject to section 1 of the 1944 act
which qualifies the power of the Government to take water rights without
compensations.397

Another unresolved question concerns the problems regarding rights in the stored
water after it is released into a stream where dilution benefits are contemplated. This issue is
given consideration in a later section concerning the impact of state law on water quality
storage.

Bureau of Reclamation

The traditional difference in the mode of operation of the Bureau of Reclamation and
the Corps of Engineers has been the requirement in reclamation law that water rights needed
for projects must be acquired by purchase or eminent domain condemnation.398 The
restrictions that have been placed on the use of the navigational servitude by the Corps
somewhat lessen this distinction.

The problem of acquiring water to store for dilution purposes is more critical in the
arid western states where the Bureau operates. The storage of flood flows may eliminate the
necessity of having to acquire vested rights, but where water is in short supply, the
likelihood of rights existing in such flows is increased. The acquisition process may be
complicated by the potential conflict in those states not recognizing dilution as a lawful use
of the waters of the state. This issue is considered in a later section dealing with the effects
of state law.

Intervening rights in water released by the Bureau for quality purposes might be
foreclosed by state statutes protecting rights in appropriated water. However, there appears

111



to be a question as to whether these releases would be subject to this protection in those
states not recognizing dilution as a beneficial water use. This aspect of water quality storage
will also be discussed in a later section.

Soil Conservation Service

The primary water resource function of the Soil Conservation Service has been flood
control. Water quality storage is compatible with storage for this purpose, but as in the case
of the Corps of Engineers, benefits to both can be assured only when storage is allocated to
each. Water quality storage probably will not cause problems of water rights acquisitions. It
should be noted that the Watershed Protection and Flood Prevention Act399 under which
the SCS operated, provides no authority for the acquisition of vested water rights by the
SCS. Whether the requirement that the local interests acquire necessary water rights for SCS
projects could be interpreted to apply to the acquisition of rights for the public storage
purpose of water quality control, should such acquisition be necessary, does not appear to
have been determined.

Federal Power Commission

The Federal Water Power Act400 contains no direct provision concerning water quality
storage, but consideration of certain sections of the Act reveals that such storage
conceivably could come under its jurisdiction. The sections of the Act having possible
application to water quality storage are (1) a provision which appears to authorize the
Federal Power Commission to license the use of surplus water from Government dams#01
and (2) a recent amendment concerning the use of private hydroelectric projects for
non-power purposes.402

Surplus Water from Government Dams

If section 4(e) of the Federal Water Power Act403 s interpreted as providing authority
for the Federal Power Commission to issue licenses for the use of surplus water or water
power from Government dams, the use of such water for dilution purposes would seem to
be a legitimate and likely application. With regard to this proposition, the statement of Mr.
Millard F. Bowen as found in the Congressional Hearings on the FWPA are pertinent.

[T] here is nothing, not a word in the whole bill, that will enforce that idea of
stopping the pollution of our waters, and this of all times | think is the proper
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time to bring that forward as a policy of the Government relating to the whole
of the country,

The Chairman: You think the present bill ought to be amended so as to give
the commission jurisdiction over questions of pollution?

Mr. Bowen: | think so, undoubtedly, that now is the time to enforce such a
rule.404

Apparently, the Chairman as well as Mr. Bowen felt that there were no provisions in
the Act purporting to deal with pollution control or sanitary problems in general. Little
time was devoted to Mr. Bowen, comparatively speaking, and his suggestions of including in
the FWPA certain provisions of a treaty between the United States and Canada concerning
pollution control was not adopted. On the basis of this one segment of the Hearings, the
idea of relating pollution control to the Act seems remote.

However, it should be noted that no discussion was devoted to the possible
interpretation of the language in section 4(e) in relation to the problem of pollution control.
It appears that section 4(e) might provide for an extension of the FPC licensing power to
include the licensing of surplus water for nonrestricted uses, dilution being one of them, in
conformity with section 10(a).405

In support of this proposition, reference is made to section 18 of the Act of August 8,
1917,406 repealed by the FWPA. The repealed section made specific reference to
“clarification of streams’’ and “regulation of flow.” If the FWPA was intended to assume
some jurisdiction over problems originally covered by the repealed section, the brief
statement by Mr. Bowen concerning the absence of jurisdiction aver pollution measures is
not entirely correct. If pollution control was contemplated, a logical means for dealing with
such problems might be provided by the language under discussion. Licensing of surplus
water for nonrestricted use, as distinguished from licensing for power purposes only, could
prove beneficial in solving many problems concerning stream clarification and flow
regulation.

It would appear that the use of surplus water from Government dams for water quality
control would require no express authorization. Such use simply involves release of the
water at the proper time. However, recognition of this use of the surplus water as coming
within the intent of section 4(e) could prevent application of the water to other uses where
water quality control was deemed to be the most beneficial use by the FPC. It also provides
specific authorization for use of this surplus water for pollution control if such authority
were to become desirable.
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Storage in Private Hydroelectric Power Projects

Reservoirs under the jurisdiction of the Federal Power Commission are private rather than
federal undertakings and the provisions of the 1961 Amendment to the Water Pollution
Control Act regarding water quality storage are not applicable. However, a 1968 amendment
to the FWPA407 provides authority for the FPC to license portions of projects for
nonpower uses. This legislation apparently provides the authorization for water quality
storage.

Support is given to this interpretation of the 1968 amendment by a bill introduced in
the 91st Congress.408 The bill provided for regulation of the amount of reservoir capacity
for water quality control purposes which could be proposed by a license applicant or
required by the FPC. Although the bill was not enacted into law, its provisions show
acceptance of the fact that parts of private hydroelectric projects may be licensed by the
FPC for water quality storage.

Since water qual ity storage will in most cases be a public rather than a private need,
such storage usually will be carried out by the federal government. Therefore, the right of
the United States to use part of a private power project for a public purpose must be
considered. With regard to this question, consideration of a license provision which was the
subject of litigation in Rumford Falls Power Company v. FPC409 js pertinent. This
contested provision stated in part any person, corporation, or governemnt agency could
apply to the FPC for permission to make joint use of the licensee's facilities.#10
The 1968 amendment resulted at least in part from this contested provision and appears to
have the same general intent. It seems logical to conclude that a Government agency can be
licensed by the FPC to use parts of private projects for pollution control storage.

This interpretation of the 1968 amendment provides a significant extension of water
quality storage legislation. Previous to its enactment, only those streams on which were
located federal reservoirs could benefit from pollution control through low-flow
augmentation. The view of the amendment taken herein would make this source of
pollution control available in many situations where no federal but only private reservoirs
exist.
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RIGHT TO STORE WATER FOR QUALITY CONTROL

The issues concerning the right of the federal government to store water for quality
purposes vary between eastern and western states because of the basic differences in
water law. Consideration of the general natures of these two doctrines of water law, i.e., the
riparian and appropriative doctrines, previously has been undertaken; therefore, only their
potential effects on the implementation of water quality storage legislation need be
considered in this section.

Riparian Jurisdictions

In the eastern states, it is only when storage of water by the Government for quality
purposes interferes with the rights of lower riparian landowners that a conflict of federal
and state created water rights arises. The nature of water quality storage suggests that the
rights of riparian owners are not likely to be affected. Water quality storage involves flow
stabilization rather than an actual consumptive use of water. Impoundment generally would
take place during periods of high flow when an excess of water is present. The storage of
excess water is not likely to give rise to injury in the humid states, and injury is a necessity
to have an adjudication of rights.411

The question as to what effect state law would have on water quality storage in the
event such storage did interfere with state created water rights has not been resolved. The
constitutional power of the federal government to take the water of navigable streams for a
variety of purposes without paying compensation to those injured thereby has been
established,412 but it is not clear as to whether the restraints contained in the enabling
legislation under which the various federal agencies operate would permit this power to be
exercised. The 1961 amendment authorizing storage for quality purposes does not impose
limitations on the acquisition powers of the federal agencies, but other legislation does
contain restraints. The Corps of Engineers and the Soil Conservation Service, the agencies
likely to be responsible for water quality storage in the eastern states, are both subject to
such limitations. Legislation authorizing Corps projects in recent years has shown an intent
to limit the power of the Government to take water without compensa“cion.413 Legislation
regarding operations of the SCS has never made the acquisition of water rights a function of
the agency. However, it does not appear likely that storage of water for quality purposes
will be prevented by these restraints. The only unanswered question concerning the right of
the Government to store water for this purpose concerns the payment of compensation to
those whose water rights might be damaged by such storage. Resolution of this issue will not
affect the basic right to store.

Appropriative Jurisdictions

Water quality storage in the western states might be accomplished by the Corps of
Engineers, the Soil Conservation Service, or the Bureau of Reclamation. Storage in
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appropriative jurisdictions by the first two agencies would appear to raise no problems in
addition to those discussed above with respect to riparian states. The primary unresolved
issue in both jurisdictions would appear to concern the payment of compensation in the
event water rights of other users are injured. Where water quality storage is to be included in
reclamation projects, there appears to be greater potential for legal disputes concerning the
rights of the federal government. There are two principal reasons why this right of the
Government is likely to be contested. One, the basic legislation under which the Bureau of
Reclamation operates makes the activities of the Bureau conditional on state law in certain
areas.414 Two, the appropriative states exercise a more positive control over water use than
do those in the East and define water rights in terms of the use to be made of the water. The
guestion arising when these two factors are considered together is whether a state can
successfully prevent water quality storage by the federal government if this use is not
recognized by state law as a legal use. Resolution of this issue requires consideration of the
exact effect to be given state law in acquisition of water rights by the Government for
low-flow augmentation. Also, the policy of the western states regarding the legality of
low-flow augmentation must be determined.

Court interpretations of section 8 of the Reclamation Act of 1902, the provision
requiring recognition of state law, have given it very limited effect. Previous decisions
suggest that state law will not be permitted to determine the purposes for which water may
be stored in reclamation projects. It has been held that state law has no control over the
operation of such projec’cs,41 5 and if the use to which water is to be put is an “operational”’
matter, it is immune to the influence of state law. Another Supreme Court decision
suggests that state law is limited to the definition of water rights for which compensation
must be paid by the United States, 416 apparently placing any question as to project
purposes beyond the jurisdiction of state law. However, there have been no court cases
dealing specifically with this issue, and a decision directly in point may be necessary to
resolve the unanswered questions.

Although it seems unlikely that state law can influence purposes to be included in
reclamation projects, the fact that no conclusive decision on this point exists suggests
consideration of the status of this use under the laws of the various western states. Most of
these states have held by statutory enactment or clear judicial pronouncement that
beneficial use is the basis, the measure, and the limit of the water right. The significant
question is whether low-flow augmentation is viewed as a beneficial use. It appears that no
express declaration of state statutory or case law concerning this water use exists in most
jurisdictions, but the apparent position taken by certain states can be determined. The
statutes and regulations of some states suggest legal recognition of water use for this purpose
while other states deny the right of water qulaity storage.

Kansas is an example of a state where legal recognition of low-flow augmentation can

be inferred by reading in combination two statutory provisions. By statute, the long range
goals of the state water plan include:
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(1) The development, to meet the anticipated needs of the people of

the state, of sufficient supplies of water for beneficial purposes,
including...streamflow regulation...;

y wen

(3) the protection and the improvement of the quality of the water
supplies of the state; ...
41 7(6) the prevention of the pollution of the water supplies of the state;

The section following the above quotation from the Kansas statute authorizes the inclusion
in publicly financed structures of reasonable amounts of storage capacity for the regulation
of the low-flows of the watercourses for the implementation of the enumerated long range
goals.418 Water quality control by streamflow regulation would thus seem to be authorized
although not specifically mentioned.

New Mexico is a state where water quality control is not a legally recognized water use.
There is no provision in state law dealing specifically with this use, but a policy statement
by the New Mexico Water Quality Control Commission denies the right to make such a use.

[B] eneficial use is the basis, the measure and the limit of a right to the use of
water, and priority of appropriation gives the better right. In New Mexico, water
supply is so limited that storage for later release to control pollution by dilution
in general would constitute an intolerable waste of a vital resource.419

At least one other state, while not taking a stand as strong as that of New Mexico,
appears to deny the right to store for water quality purposes. The following quotation is
taken from the University of Colorado Law Review:

The Colorado Water Conservation Board, as reported in the minutes of its
meeting of Jan. 9, 1963, adopted a motion which generally denies that using
good quality water for dilution purposes is a beneficial use in Colorado.
Concerning the need for appropriating water for a beneficial use, COLO.
CONST. art. XVI, (sec.) 6 provides that: ‘The right to divert the unappropriated
waters of any natural stream to beneficial uses shall never be denied.” Among
the reasons given for the Board’s policy decision were scarcity of water in
Colorado for other purposes; existence of technological processes for treating
sewage so that it can be compatible with downstream uses,; Colorado, being one
of the few states where all of the major streams flow out and where no major
stream flows into the state, ‘ends up on the short end of the stick” when water is
used for diluting pollution which affects other states; and that a Colorado

Supreme Court decision states that use of water for dilution is not beneficial
420
use.

However, it appears that this right has not been denied conclusively. An investigation
has disclosed no Colorado Supreme Court decision holding that use of water for dilution is
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not a beneficial use. In addition, a letter from the Colorado Water Conservation Board421
indicates that there is no constitutional provision, statute, or decision by the Colorado
Supreme Court stating that use of water for dilution is not a beneficial use. Regarding the
minutes referred to above, the letter indicates that one Board member made the statement
that the question had been decided by the supreme court, but these minutes evidently are
viewed as less than a complete denial of the right to use water for dilution purposes.
However, the letter states that the tenor of the Board’s position is that the proper approach
to control pollution is to eliminate it at the source rather than attempting to use good
quality water to dilute pollutants. Thus water quality storage would probably not be looked
upon favorably by the Board as a use of the state’s water.

It appears that the majority of the western states have not denied the right to use water
for low-flow augmentation. Although this use, in most cases, has not been specifically stated
to be a permitted one, state law generally has not excluded water quality storage; and
statutory provisions regulating water rights appear to be sufficiently broad to allow
inclusion of this purpose as a beneficial use. Consideration as to whether water quality
storage might be recognized as beneficial in each of the individual western states is included
in the appendix.

In addition to the problems associated with lack of state recognition of water quality
storage, another difficulty with respect to such storage might arise in jurisdictions where a
water right cannot exist apart from land. Some of the western states consistently have held
that the appropriative water right is appurtenant to land.

[A] water right, to be effective, must be attached to and pertain to a
particular tract of land, and is in no sense a ‘floating” right. We do not wish to
be understood as holding that a water right which is so attached becomes
inseparable from such land. That is to say, we do not hold that a prior
appropriator of water may not convey his prior appropriation to another,
without the land, so as to confer upon his vendee of such water right all the
rights which the vendor may possess, provided such vendee makes a beneficial
use of such water right upon lands which he owns or possesses. But we desire to
be understood simply as holding that, so long as a water right is attached to a
particular piece of land, it cannot be made to do duty to such land, and as well
to other land not owned or possessed by such water-right holder, at the will or
option of the latter.422

The question as to whether the appropriative water right is appurtenant to land is
considered on a state by state basis in the appendix.

If state law is given full authority to define water rights, the Government, in acquiring
such rights, would seem bound to buy land to which some water right was appurtenant.
Once acquired, the land and the water right are clearly federal property and not subject to
regulation by states. The Government may well take the position that the property interests
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are divisible and the water can be used apart from the land, since dilution water is to benefit
a complete stretch of stream and not selected parcels located thereon. The question of
whether the Government can have a property interest in water apart from state law which
recognizes water rights only as appurtenances to land appears unresolved.
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APPLICATION OF WATER TO DILUTION PURPOSES

Water stored for quality control purposes must be released back into natural streams
during periods of low natural streamflow in order for dilution benefits to be obtained. Water
quality improvement is dependent on the Government being able to preserve its right to
control the water in the portion of the stream to be benefited. Since the dilution water by
the nature of its purpose must be released during periods when water is scarce, there is likely
to be a further demand for this water by those utilizing the stream as a source of supply.
Thus, state law, which defines the water rights of these other users, may either assist or
cloud the effectiveness of low-flow augmentation as provided by federal legislation.

Potential users of the water released for dilution purposes may affect both its quality
and quantity. Considerable similarity exists in state laws regarding the use of water as a
carrier of wastes because of the influence of federal pollution control legislation. However,
state law regulating the quantitative use of water differs in riparian and appropriative
jurisdictions.

Dilution Water and State Pollution Laws

The theory of low-flow augmentation contemplates the improvement of water quality
during periods of low natural flow by the addition of supplemental water from storage
reservoirs. A basic assumption underlying this concept of pollution reduction is that the
amount of pollutional material discharged into a given stream will remain constant after the
dilution water is introduced. An increase in pollutants would destroy some or all of the
potential benefits of low-flow augmentation. Therefore, it is necessary to consider whether
existing state law can prevent these increases in pollutional discharges when dilution is
present.

The states are required by federal law to establish and maintain water quality standards
for interstate waters;423 The maintenance of these stream standards does not assure, by
itself, the benefits anticipated from water quality storage. Enforcement of stream standards
would not preclude the discharge of pollutants in greater concentrations and/or amounts
since the augmented flow could accomodate an increase in pollution without a reduction in
the water quality existing before dilution.

In reality, the maintenance of stream standards is not the sole restraint on pollutional
discharges. Federal pollution control legislation requires treatment of wastes to the
maximum practicable extent, irrespective of stream quality standards.424 Thus, a polluter
would not be free to alter his degree of treatment to take advantage of higher flows due to
reservoir releases. However, a required minimum degree of treatment would not foreclose an
increased quantity of effluent from being discharged to the augmented flow as the result of
expanded industrial production. Only specific limitations on discharge quantities would
prevent such increases.

122



Another situation where the purposes of low-flow augmentation might be aborted
involves polluters who utilize waste storage systems. The discharges from such systems are
usually proportional to stream flow in order to prevent violation of stream standards. If
state regulations do not specify appropriate limitations with respect to this type of
discharge, these releases of pollutants from waste storage could be increased during flow
augmentation. Again, existing stream standards might not be violated, but the occurrence of
such discharges would reduce the benefits obtained from water quality storage.

The important question is whether existing state laws are adequate to prevent these
potential sources of abuse from frustrating the intent behind federal water quality storage
legislation. State pollution control laws commonly establish agencies to administer these
laws by licensing pollutional discharges. The licenses (or other forms of authority) issued by
the state agency are a key factor in the regulation of the waste discharges by potential
polluters. The provisions of a license authorizing a discharge must bear some relationship to
stream standards established in accordance with federal legislation. These standards are
dependent on physical conditions existing at the time of their enactment and the state of
technology with regard to waste treatment. However, the issuance of a license containing
provisions based on a certain set of standards does not create a static condition. These
provisions may be modified to require an improvement in water quality whenever
conditions make such improvement reasonable and practicable of attainment.425

The classic situation for water quality storage is where desirable water quality can be
maintained throughout the year except for those few months of lowest flow. Violation of
water quality standards during this annual period of low-flow might be condoned if
compliance is not technically feasible short of cessation of industrial production or other
beneficial activities giving rise to pollution. The addition of dilution water, in this case,
makes year-round enforcement of standards, based on the normal flow of the stream,
practical. The regulatory agency in this situation would be in a position to insure the
benefits of low-flow augmentation by strict enforcement of existing standards. |f standards
originally had been set below desirable levels because the economics of adequate treatment
are prohibitive under the circumstances or lack of adequate dilution water during certain
periods of the year, then the situation is capable of remedy. The addition of dilution water
could justify upward revision of water standards and a modification of licenses for
pollutional discharges tailored to reflect these changed conditions.

Thus, it appears that within the framework of state pollution control law there exist
institutional arrangements for prevention of pollution likely to deny the benefits anticipated
undar federal legislation for water quality storage. However, the effectiveness of state law in
protecting dilution water depends on the satisfactory regulation of point sources of
pollution. Adequate resources for enforcement are an absolute necessity if releases of
dilution water are to be protected at all times. From the standpoint of maximizing the
benefits of low-flow augmentation, it would seem desirable to supplement existing state
laws with provisions specifically prohibiting holders of state licenses for waste discharge
from increasing pollution to take advantage of the release of dilution water from federal
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reservoirs. At present, state regulations to this effect apparently have not been adequately
considered.

Consumptive Use of Dilution Water
The diversion and consumptive use of dilution water after it is released from storage is
another area where the provisions of state water law are significant. The potential for

subjecting dilution water to quantitative diminution varies between riparian and
appropriative jurisdictions.

Riparian Jurisdictions

Previous consideration of the riparian doctrine has indicated that the present state of
riparian law allows riparian landowners to make a reasonable use of all water flowing in a
natural stream.426 Dilution water conceivably could be included as water subject to such
use. The courts have indicated that it is immaterial how water becomes part of a natural
stream and that riparian rights attach regardless of its source.427 |t should be noted,
however, that there appear to have been very few decisions concerning the general rights of
riparian owners in water added to the natural flow of a stream, and the antiquity of these
decisions might limit their applicability to contemporary problems. No cases have been
found concerning the specific problem area under consideration. Because of this lack of
strong and clear precedent, it is difficult to predict the outcome of possible water rights
conflicts involving the use of water released from storage for low-flow augmentation in
riparian states.

Appropriative Jurisdictions

In the western states, the possibility that water stored for quality control could be used for
other purposes before the benefits of dilution were obtained is much less. The appropriative
doctrine seeks to protect the interests of parties with valid water rights until the water is
applied to its intended function.428 This protection seems to extend to water stored for
quality purposes, provided the storage is recognized as a valid water right under the law of
the state.

The applicability of this protection to dilution water stored in states that do not
accord legal recognition to use of water for dilution appears doubtful, although water
quality storage in such states is conceivable. Storage of dilution water by the Corps of
Engineers in connection with projects incorporating navigational improvements would
probably be upheld over state objections as a valid exercise of constitutional powers granted
to the federal government under the commerce clause. (Provisions in flood control
Iegis!ation429 may require the payment of compensation if private water rights are taken).
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Although it cannot be stated conclusively, the Bureau of Reclamation could probably store
dilution water, notwithstanding the lack of state recognition of this use as beneficial. Court
interpretations of reclamation law suggest that state law will not be allowed to control
reclamation project purposes. Although a state might not be able to prevent water quality
storage by these agencies, application of the water to dilution purposes still would not be
viewed as a beneficial use in some states. Unless the use is beneficial, the existence of a
water right as recognized by state law is impossible. Therefore, the Government in seeking
to prevent diversion and use of the water by others, would have to look beyond state
law.

This lack of recognition of the Government's right in water stored and released for
flow augmentation could give rise to an immediate confrontation between the Government
and those claiming under color of a state created property right. If a state took the position
that such water upon release is ‘‘unappropriated” water, it would be available for
appropriation by another party. If the state’s position were upheld, the benefits intended
from the storage could be reduced or eliminated. Another possibility is that water subject to
conflict will have acquired the characteristics of federal property, thus removing it from the
control of state law. The federal courts might hold that the conversion to property occurs
whenever the Government acquires water rights, by condemnation or otherwise, for
purposes not recognized as a beneficial use by state law. This holding would accord the
water the same protection given any other property of the Government and preclude any
interference with this water by those holding water rights created by state law. It is not clear
how this potential conflict between the purposes of federal legislation and state law will be
resolved.
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355 F. 2d 683 (1st Cir. 1966).

Sax, “'Licenses - Restricting Private Rights in Public Resources,” 7 Natural
Resources J. 339 (1967).

Rumford Falls Power Co. v. FPC, 355 F. 2d 683, 688 (1st Cir. 1966).

Rumford Falls Power Co., Op. No. 465-A, 2 (F.P.C. Sept. 9, 1966).

Act of August 3, 1968, P.L. 90-451, 82 Stat. 616.

Id.

Public Utilities Act of 1935, tit. Il, ch. 687, sec. 202(e),‘ 49 Stat. 803, 840,
formerly ch. 285, sec. 4(e), 41 Stat. 1063 (1920).

1d. sec. 206(a).
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228.

229;

230.

231.

232.

233.

234.

23b.

236.
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See, e.g., Udall v. FPC, 387 U.S. 428 (1967); United States v. Virginia Elec. &
Power Co., 365 U.S. 624, 639 (1961); FPC v. Tuscarora Indian Nation, 362 U.S.
99 (1960); City of Tucoma v. Taxpayers, 357 U.S. 320, 324 (1958); FPC v.
Oregon, 349 U.S. 435, 442 (1955); Chapman v. FPC, 345 U.S. 1563, 169 (1953).
For further examples see cases cited within the above cases.

Water Power Hearings before the House Committee on Water Power, 65th Cong.,
2d Sess. (1918).

1d. at 96.

Act of August 8, 1917, ch. 49, 40 Stat. 250.
Id. at 269.

Water Power Hearings before the House Committee on Water Power, 65th Cong.,
2d Sess. 459-60 (1918).

Public Utilities Act of 1935, tit. |l, ch. 687, sec. 202 (e), 49 Stat. 803, 840;
formerly ch. 285, sec. 4(e), 41 Stat. 1063 (1920).

For a detailed discussion of these events leading to the 1944 amendments to the
Flood Control Act, see 1944 U.S. Code Cong. Service 1349.

Hearings on H. R. 4485 Before the House Flood Control Committee, 78th Cong.,
2d Sess. (1944).

Act of December 22, 1944, ch. 665, 58 Stat. 887. By Presidential direction, only
those flood control projects of direct importance to the nation were to be
undertaken during the war. These projects were designed to be carried out after the
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servicemen. 1944 U.S. Code Cong. Service 1349, 1351.

Act of December 22, 1944, ch. 665, sec. 2, b8 Stat. 887.
1944 U.S. Code Cong. Service 1349, 1354,

Act of December 22, 1944, ch. 665, sec. 6, 58 Stat. 887. Section 6 in the original
text concerned the “‘Secretary of War” and the ‘“‘Department of War."” The
“Department of War" has since been designated the ‘‘Department of the Army"’
and “‘Secretary of War’" was changed to ‘“Secretary of the Army,”" These newer
phrases are used in the present text of the section--33 U.S.C.A., sec. 708 (1957).

Hearings on H. R. 4485 Before the Senate Flood Control Committee, 78th Cong.,
2d Sess. at bb8 (1944).

1d. at 559.
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254.
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Id.

Id. at 560.

Act of October 31, 1951, P.L. 247, sec. 1 (59), 65 Stat. 703.
Act of May 23, 1952, P.L. 360, 66 Stat. 93.

1952 Code Cong. & Ad. News 1488.

The Reclamation Act of 1902, ch. 1093, 32 Stat. 388.

City of Fresno v. California, 372 U.S. 627, 629-30 (1963); lvanhoe Irrigation

District v. McCracken, 357 U.S. 275 (1958).

This requirement is contained in the contracts between the Corps of Engineers and
water users. See United States Army Corps of Engineers, ““Contract Between the
United States of America and " (1968).

Watershed Protection and Flood Prevention Act, P.L. 566, sec. 4, 68 Stat. 666, 667
(1954)

Hite v. Town of Luray, 175 Va. 218, 226, 8 S.E. 2d 379, 382 (1940); see also

Roughton v. Thiele Kaolin Co., 209 Ga. 577, 74 S.E. 2d 844 (1953); Herminghaus
v. Southern California Edison Co., 200 Cal. 81, 252 P. 607 (1926); Kraven v.
Smith, 164 Ky. 674, 177 SW. 286 (Ct. App. 1915).

Thurston v. City of Portsmouth, 205 Va. 909, 914, 140 S.E. 2d 678 (1965).

Virginia Hot Springs Co. v. Hoover, 143 Va. 460, 467, 130 S.E. 408 (1925); see.
also Carlsbad Mutual Water Co. v. San Luis Rey Development Co., 178 P. 2d 844,
78 Cal. App. 2d 900 (D.C. 1947); City of Louisville v. Tway, 297 Ky. 565, 180
S.W. 2d 278 (1944); Robertson v. Arnold, 182 Ga. 664, 186 S.E. 806 (1936).

Davis v. Town of Harrisonburg, 116 Va. 864, 869, 83 S.E. 401 (1914).

Pabst v. Finmand, 190 Cal. 124, 211 P. 11, 13 (1922); see also Price v. High Shoals

Mfg. Co., 132 Ga. 246, 64 S.E. 87, 88 (1909).

Hite v. Town of Luray, 175 Va. 218, 226, 8 S.E. 2d 369 (1940), quoting from 1
Minor, Real Property, sec. 55 (2d. ed. 1928).

Kyser v. New York Cent. R. Co., 151 Misc. 226, 271 NYS 182, 186 (Sup. Ct.
1934).

Trevett v. Prison Ass’'n., 98 Va. 332, 365 S.E. 373, 376 (1900).
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267.
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271.

272.

273.

274.

275,

276.

See, e.g., Va. Code Ann. sec. 62.1-17 (1950); Ga. Code Ann. sec. 17-5610(2) (Supp.
1968); Cal. Water Code sec. 13000.2 (West Supp. 1968).

Water Quality Act of 1965, P.L. 89-234, 79 Stat. 903.

Arminius Chemical Co.v. Landrum, 113 Va. 7, 13, 73 S.E. 459 (1912).

143 Va. 460, 130 S.E. 408 (1925).

Id. at 467; see also Stratton v. Mt. Hermon Boys’ School, 216 Mass. 83, 103 N.E.
87 (1913).

Town of Gordonsville v. Zinn, 129 Va. 542, 560, 106 S.E. 508 (1921).

Lawrie v. Sillsby, 82 Vt. 505, 74 A. 94, 96 (1909).

See, Town of Gordonsville v. Zinn, 129 Va. 542, 561-62, 106 S.E. 508 (1921).

Mt. Shasta Power Corp. v. McArthur, 109 Cal. App. 171, 292 P. 549 (D.C. 1930).
This discussion of prescription is based on 93 C.J.S. Water sec. 158-66 (1956).

178 Cal. 450, 173 P. 994 (1918).

1d. at 996.

200 Cal. 81, 252 P. 607 (1926), cert. denied, 2,275 U.S. 486 (1927).

339 U.S. 725 (1950).

Gin S. Chow v. City of Santa Barbara, 217 Cal. 673, 22 P. 2d 5, 10 (1933); see also
Gallatin v. Corning Irrigation Co., 163 Cal. 405, 126 P. 864 (1912).

Cal. Const., Art. 14, sec. 3.

See, Town of Gordonsville v. Zinn, 129 Va. 542, 560, 106 S.E. 508 (1921).

102 111. 177 (1882).

1d. at 201-02.
1d. at 184.

Id. at 192.
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297.
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1d. at 193-95.
Ellis, Mann, Krausz, Water-Use Law in Illinois, p. 52.

Druley v. Adam, 102 Ill. 177, 201 (1882).

1d. at 204.

1 Saxton (N. J.) 1567 (1830).

Druley v. Adam, 102 1ll. 177, 200 (1882).

Id. at 194.
Id. at 197.
1d. at 204.

1 Saxton (N. J.) 167 (1830).
9 N. H. 454 (1838).
23 Cal. 2d 68, 142 P. 2d 289 (1943).

1d. at 293.

Gin S. Chow v. City of Santa Barbara, 217 Cal. 673, 22 P. 2d 5, 10 (1933).

102 111. 177 (1882).

Id. at 193-94.

Town of Purcellville v. Potts, 179 Va. 514, 521, 19 S.E. 2d 700 (1942); see also
Pernell v. City of Henderson, 220 N.C. 79, 16 S.E. 2d 449 (1941).

179 Va. 514, 19 S.E. 2d 700 (1942).

Id. at 524.

See Town of Gordonsville v. Zinn, 129 Va. 542, 660-62, 106 S.E. 508 (1921).

143 Va. 460, 130 S.E. 408 (1925).

185 Mich. 454, 162 N.W. 251 (1915).
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319..

Id. at 255.

3 U. Va. L. Rev. 65-66 (1915).
116 Va. 864, 83 S.E. 401 (1914).

Id, at 868.

1d. at 870.

1d. at 868.

Seneca Consolidated Gold Mines Co. v. Great Western Power Co. 287 P. 93, 97
(1930).

129 Va. 542, 106 S.E. 508 (1921).

Peabody v. City of Vallejo, 2 Cal. 2d 351, 40 P. 2d 486, 494 (1935).

72 Ohio App. 93, 50 N.E. 2d 897 (1943).

1d. at 901.

190 Cal. 124, 211 P. 11 (1922).

Id. at 14-15.

Lindblom v. Round Valley Water Co., 178 Cal. 450, 173 P. 994,997 (1918).

Stein v. Burden, 24 Ala. 130,149 (1853).

=

iller and Lux v. Enterprise Canal and Land Co., 169 Cal. 415, 147 P. 567,573
1915).

ey

United States v. Fallbrook Public Utility Dist., 110 F. Supp. 767 (D.C. Cal. 1953).

93 C.J.S., Waters, sec. 163.

102 111. 177 (1882).

Mitchell v. Warner, 5 Conn. 497 (1825).

S. 0. & C. Co. v. Ansonia Water Co., 83 Conn. 611, 78 A. 432 (1910).

142



320.

321.

322.

323.

324.

325.

326.

327.

328.

329.

330.

331.

332.
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334.

Nielson v. Newmyer, 123 Colo. 189, 228 P. 2d 456 (1951); Wright v. Best, 19 Cal.
2d 368, 191 P. 2d 702 (1942); Duckworth v. Watsonville Water & Light Co., 150
Cal. 520, 89 P. 338 (1907).

Black v. Taylor, 128 Colo. 449, 264 P. 2d 502 (1953); Town of Sterling v. Pawnee
Ditch Extension Co., 42 Colo. 421, 94 P. 339 (1908).

See, e.g. Slosser v. Salt River Val. Canal Co., 7 Ariz. 376, 65 P. 332 (1901).

See, e.g. Hindevlider v. La. Plata River & Cherry Creek Ditch Co., 304 U.S. 92
(1937); Metropolitan Finance Corp. v. Pierce, 231 F. 2d 617 (9th-Cir. 1956); City
of Colorado Springs v. Bender, 148 Colo. 458, 366 P. 2d 552 (1961); Orange
County Water Dist. v. City of Riverside, 173 Cal. App. 2d 137, 343 P. 2d 450 (D.C.
19569); City & County of Denver v. Northern Colorado Conservancy District, 130
Colo. 325, 276 P. 2d 992 (1954); City of Pasadena v. City of Alahambra, 33 Cal.
2d 908, 207 P. 2d 17 (1949).

283 U.S. 423 (1931).

Id. at 459.

See, e.g. Cal. Water Code sec. 1610 (West Supp. 1968); Okla. Stat. Ann. tit. 82, sec.
26 (1952); Ariz. Code Ann. sec. 45-142 (1956).

Whitten v. Coit, 153 Colo. 1567, 385 P. 2d 131 (1963); Fairfield Irrigation Co. v.
Carson, 122 Utah 225, 247 P. 2d 1004 (1952); In Re Determination of Relative
Rights to Use of Waters of Pontano Creek in Pima County, 45 Ariz. 156, 41 P. 2d
228 (1935).

O

olo. Const., art XVI, sec. 6.

Black v. Taylor, 128 Colo. 449, 264 P. 2d 502 (1953); Town of Sterling v. Pawnee
Ditch Co., 42 Colo. 421, 94 P. 339 (1908).

City of Pasadena v. City of Alhambra, 33 Cal. 2d 908, 207 P. 2d 17, 29 (1949).

39 Cal. L. Rev. 369.

See, e.q. City of Pasadena v. City of Alhambra, 33 Cal. 2d 908, 207 P. 2d 17
(1949).

Cal. Water Code sec. 1202 (1956).

Stevinson Water Dist. v. Roduner, 36 Cal. 2d 264, 223 P. 2d 209 (1950); Meridian,
Ltd. v. City and Co. of San Francisco, 13 Cal. 2d 424, 90 P. 2d 537 (1939);
Peabody v. City of Vallejo, 2 Cal. 2d 351, 40 P. 2d 486 (1935).
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345.
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347.

348.

349.

360.

361.

352.

.

United States v. Haga, 276 Fed. 41 (ldaho 1921). See also Ides v. United States,
263 U.S. 497 (1924).

Cal. Water Code sec. 7075 (West 1957).

Okla. Stat. Ann. tit. 82, sec. 3 (1969).

See, e.g. Cal. Const. ~art. 14, sec. 3; Crawford v. Lehi Irrigation Co., 10 Utah 2d

165, 350 P. 2d 147 (1960); Thorne v. McKinley Brothers, 5 Cal. 2d 704, 56 P. 2d
204 (1936); Peabody v. City of Vallejo, 2 Cal. 2d 351, 40 P. 2d 486 (1935).

City & County of Denver v. Sheriff, 105 Colo. 193, 96 P. 2d 836 (1939).

Akin V. Spencer, 21 Cal. App. 2d 325, 69 P. 2d 430, 432 (D.C. 1937).

Grien v. Chafee Ditch Co., 160 Colo. 91, 371 P. 2d 775 (1962).

Farmers Reservoir & Irrigation Co., v. Fulton Irrigation Ditch Co., 108 Colo. 482,

120 P. 2d 196 (1941); Commonwealth Irrigation Co. v. Rio Grande Canal Water
Users’ Ass'n, 96 Colo. 428, 45 P. 2d 622 (1935).

1d.; Barton v. Pierce, 131 Cal. App. 33, 20 P. 2d 736 (D.C. (1933).

In Re Water Dist. No. 47 in Water Div. No. 1, 119 Colo. 404, 204 P. 2d 153

(_1949 : Strain v. Superior Court of Los Angeles County, 168 Cal. 216, 142 P. 62
(1914
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