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(ABSTRACT)

The escalating youth crime in the United States has included a
disproportionate number of incarcerated youthful offenders with learning and
behavioral disabilities. The differential disposition hypothesis maintains that
youthful offenders with disabilities may receive more restrictive dispositions than
their nondisabled counterparts for similar offenses. The purpose of this study was to
examine the relationship between judges’ familiarity with learning and behavioral
disabilities and the dispositions they imposed.

Qualitative and quantitative analyses were employed to examine the
differential disposition hypothesis. A sample of juvenile judges presiding within the
Commonwealth of Virginia was surveyed. The population of offenders consisted of
1,570 incarcerated youths at the Virginia Department of Youth and Family Services
Center. The records of 36 nondisabled male youthful offenders and 36 male youthful
offenders with disabilities were analyzed. Demographic and dispositional data were

coded to determine evidence of disparity.



Although the statistical analysis did not support the differential disposition
hypothesis, the qualitative findings and demographic information may be of interest
to school systems, the juvenile justice system, and persons interested in appropriate

habilitation and rehabilitation of youthful offenders with disabilities.
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CHAPTER 1

INTRODUCTION

The juvenile court system in the United States was established to address
goals considered important by social workers: (a) youth’s needs, (b) treatment, (c)
protection, (d) guidance, and (e) supervision (Greenwood, 1991). Despite the ever-
increasing crime rate among juveniles, addressing these goals is still paramount in
the juvenile justice system.

Today these worthy goals are being challenged by changing societal views
regarding how the justice system should address juvenile delinquency, particularly
when the juvenile has been identified as having a learning or behavioral disability.
The large representation of these youths in juvenile correctional facilities is of much
concern. According to the research of Brier (1989), an estimated 30% to 50% of
juveniles incarcerated have a learning or behavioral disability. In 1989 Nelson and
Rutherford reported that up to 77% of incarcerated youthful offenders enrolled in
special education classes were identified as having a behavioral disability.

Because of their learning and behavioral characteristics, youthful offenders
with disabilities may be given more restrictive dispositions than their nondisabled
counterparts. The possibility of differential treatment is dependent on court
personnel, particularly a judge’s professional opinion of the most suitable placement

for a youth, who is present before the court.



Although rehabilitation is thought to be a strong defense against the
escalating juvenile crime rate, a thorough understanding of youthful offenders with
learning and behavioral disabilities should be a vital component when determining
dispositions. Judges who work in the juvenile justice system must draw upon their
personal knowledge of disabilities to assure that the imposed disposition is just and

that it provides the most effective rehabilitation.

Theories Proposed for Overrepresentation

To ensure that youthful offenders with learning and behavioral disabilities in
the Commonwealth of Virginia receive FAPE in the LRE, it would be productive to
focus on factors that might contribute to the disproportionate number of such youth
involved in the juvenile justice system.

Several theories have been proposed to explain the disproportionate
representation of youthful offenders with learning and behavioral disabilities within
the juvenile justice system, including: (a) the school failure theory, (b) the
susceptibility theory, (c) the response bias theory, (d) the sociodemographic
characteristic theory, (e) the metacognitive deficits hypothesis, and (f) the differential
treatment theory. The differential treatment theory consist of three sub-hypothesis:
(a) the differential arrest hypothesis, (b) the differential adjudication hypothesis, and
(c) the differential disposition hypothesis. Theories (a) through (e) implicate the

home or school environment or base the cause for disproportionate correctional



representation primarily on the disabilities of the youth. The study focused on the
sixth theory, which considers the consequences a youth with disabilities may
experience at various levels of the judicial process and the differential treatment
which may be imposed. The differential disposition hypothesis holds that a youthful
offender with learning and behavioral disabilities may receive a more restrictive
disposition than his or her nondisabled counterpart for similar offenses (Sieverdes,
1973; Terry, 1967, Thomas & Cage, 1977; Zimmerman, Rich, Keilitz, & Broder,
1981). Empirical research has rendered support to the differential treatment theory
(Buser, 1985; Buser, Leone, & Bannon, 1987; Walter, 1988), but most of these
studies have primarily dealt with demographic characteristics of ethnicity and

socioeconomic status (Sieverdes, 1973; Terry, 1967; Thomas & Cage, 1977).

Overcrowded Conditions
Examination of the differential disposition hypothesis is especially relevant in

light of widespread reports of youth crime in schools and communities. Juvenile
courts are overwhelmed and probation officers are overloaded with juvenile
delinquency cases. Juvenile correctional facilities are overcrowded, affecting all
aspects of confinement. In 1987, 36% of the nation’s confined juveniles were in
facilities whose populations exceeded design capacity (U.S. Department of Justice,
1993). By 1991, the proportion of youthful offenders living in overtaxed facilities

had increased to 47% (U.S. Department of Justice, 1993).



There is continual effort to plan and build more correctional facilities.
According to New York City’s Family Court head judge, Judith Scheindlin, ". . . the
New York juvenile justice system doesn’t fail for lack of resources.. . . We could
educate a kid at Harvard for four years for the $80,000 we spend on him in one year
at the Division for Youth" (Edmonds. 1994, p. 11-A). At present, more money is

appropriated toward incarceration than to higher education.

Increase in Juvenile Crime Nationally

As reported by Juvenile Court Statistics (1994) in 1990-91 there was a 5%
national increase in delinquency cases over the 1989-90 caseload and a 16% increase
in the 4-year period from 1987 to 1991 (see Table 1).

As indicated in Table 1, the United States juvenile courts processed 16%
more delinquency cases in 1991 than in 1987. In addition, empirical research has
shown that at all levels of the juvenile justice system youthful offenders with
disabilities are disproportionately represented (Nelson, Rutherford & Wolford, 1987)
In Virginia, for example, in FY 1994, of the 1,570 incarcerated youthful offenders at
the Department of Youth and Family Services (DYFS) correctional facilities located
in Bon Air, approximately 42% were eligible for and received special education
services. That percentage is close to the reported national rates for incarcerated
youthful offenders with learning and behavioral disabilities which, according to Brier

(1989), fell within the 30% to 50% range.



Table 1

Delinquency Cases by Offense, 1991

Offense Number of Cases Percent Change
1990-91 1987-91
Total Delinquency 1,338,100 5 16
Person 260,300 9 40
Criminal homicide 2,700 8 86
Forcible rape 4,700 7 11
Robbery 30,000 7 35
Aggravated assault 66,100 11 69
Simple assault 130,600 7 31
Other violent sex offenses 8,600 19 37
Other person offenses 17,600 12 46
Property 793,900 8 16
Burglary 148,700 6 14
Larceny-theft 351,000 9 12
Motor vehicle theft 69,500 1 47
Arson 7,300 5 21
Vandalism 103,000 11 24
Trespassing 56,200 15 7
Stolen property 27,100 -5 -6
Other property crimes 31,000 8 41
Drug law violations 59,300 -13 -19
Public order
Obstruction of justice 78,900 -6 1
Disorderly conduct 59,500 7 24
Weapons offenses 31,600 7 61
Liquor law violations 13,400 -25 -32
Nonviolent sex offenses 10,400 -16 -12
Other public order 30,900 3 -11
Violent crime index* 103,600 9 54
Property crime index** 576,500 7 16

*Violent Crime Index includes criminal homicide, forcible rape, robbery, and aggravated assault.
**Property Crime Index includes burglary, larceny-theft, motor vehicle theft and arson.

Note. Detail may not add to totals because of rounding. Percentage change calculations are based on
unrounded numbers. From OJJDP:Juvenile Court Statistics 1991 (p. 5), by National Center for Juvenile

Justice, May 1994, Pittsburgh, PA: National Center for Juvenile Justice.




Individuals With Disabilities Education Act

Under the Individuals With Disabilities Education Act (IDEA) Public Law
101-476 and its state analogues, an incarcerated youth with a disability is entitled to
a free appropriate public education (FAPE) in the least restrictive environment
(LRE) (34 C.F.R. Sec. 300.550-556). Youths with behavioral and learning
disabilities often enter the juvenile justice system with a history of school
disciplinary infractions, suspensions, expulsions, and previous involvement with
social service agencies. During the dispositional hearing for such a youth, the

phrase least restrictive environment takes on additional meaning. Although it must

be guided by the philosophy set forth in (VA ANN STAT. tit 16.1-227 (Michie
1988)) (". . . the welfare of the child and the family is the paramount concern of the
Commonwealth"), the juvenile court must seek to impose a disposition that provides
an effective rehabilitative program that would not threaten the safety, security, and
welfare of the community.

Hence, for the rehabilitation of a youthful offender with learning or
behavioral disabilities, the court must determine the most appropriate criminal

punishment while providing the youth an appropriate education in the LRE.

Juvenile Cases In Virginia
In the Commonwealth of Virginia, crimes committed by youth increased 5%

in 1 year, from 212,702 cases in 1992 to 223,328 cases in 1993 (The Supreme



Court of Virginia, 1993, p. A-63). Juvenile cases comprised the majority of the
Juvenile and Domestic Relations (J&DR) cases, accounting for 56% of the total
caseload (see Table 2).

Most of the J&DR District Court cases involved custody and visitation rights.
Delinquency cases accounted for almost one-third of the cases in 1993 (The
Supreme Court of Virginia, 1993).

The J&DR court averaged 2,683 juvenile cases per judge in 1993, which was
a decrease from 1992’s average of 2,718, (The Supreme Court of Virginia, 1993).
Rural districts averaged 2,541 cases per judge while urban districts averaged 2,815
(The Supreme Court of Virginia, 1993). The overall increase of juvenile crime in
the Commonwealth of Virginia is consistent with national crime data.

Given the legal requirements for individuals with disabilities and the rising
crime rates, the judges’ familiarity with the characteristics of learning and behavioral
disabilities needs to be examined. Since the juvenile judge most often has the
ultimate responsibility of imposing a just and appropriate disposition, the decision
made at this stage is crucial to the success or failure of the juvenile court system.
The prognosis for successful rehabilitation may be dependent upon the dispositional
judge’s knowledge of characteristics associated with a particular disability, including
implications of how these characteristics may be manifested by the youth who

appears before the court.



Table 2

Juvenile and Domestic Relations District Courts 1993 Distribution

of New Juvenile Cases

Category Number Percentage
Juvenile 223,328 56
Domestic relations 178,889 44
Total 402,217 100




Statement of the Problem
The most disruptive, impulsive, disadvantaged, emotional and learning
disabled students often find school frustrating and many become the responsibility of
the juvenile justice system. However, many of them do not always belong there for
a number of reasons according to McMahon (1986, pp. 6-8):

1. Services were not made available to them prior to delinquent involvement
in delinquent behavior;

2. They could have been referred to other agencies and interventions at the
onset of delinquent involvement (e.g., providing family assistance or
advocacy and information related to their case);

3. They could have been offered pretrial services;

4. Incarceration was the only placement available.

In most cases the juvenile court judge has input to the decision-making
process which determines the most appropriate placement for the youthful offender.
Judges’ discretion in determining a disposition is usually based upon their attitudes
and practices, which results in a disparity of dispositions (Nelson, et al., 1987).

The high percentages of youth with disabilities represented in all levels of the
justice system have generated much concern from both the judicial and school
systems. In the empirical research of Keilitz and Dunivant (1986), youthful
offenders with disabilities were more than twice as likely to be adjudicated than

nondisabled offenders. Because the adjudication percentage rates are significantly

higher for the youthful offender with disabilities than for the nondisabled youth, it is



likely that dispositions are more restrictive for youth with disabilities (Leone,
Rutherford, & Nelson, 1991). Dispositions imposed on youthful offenders with
disabilities should be designed after consideration of how to effectively address their
unique needs.

There is a need to compare the dispositions of disabled and nondisabled
offenders. Can support be found for the differential disposition hypothesis in
relation to the disposition of disabled and nondisabled youthful offenders within the
Commonwealth of Virginia? What are judges’ levels of familiarity with

characteristics of learning and behavioral disabilities?

Purpose and Research Questions

In 1993, 498,751 male children in the United States under the age of 18 were
arrested for property and violent crimes, whereas a total of 146,044 female children
under the age of 18 were arrested for property and violent crimes (U.S. Department
of Justice, December, 1994). Thus male children predominate representation in the
judicial system. The purpose of this study was to examine three pertinent research
questions regarding male youthful offenders.

Both qualitative and quantitative data were considered to answer the
following research questions:

1. What are judges’ levels of familiarity with characteristics of learning and

behavioral disabilities?

10



2. What factors do judges consider when imposing dispositions on youthful
offenders with learning and behavioral disabilities?

3. Is a disposition more restrictive for youthful offenders with disabilities
than for their nondisabled counterparts when the offenses are similar?

Several variables were considered: (a) characteristics associated with learning
and behavioral disabilities, (b) judges’ levels of familiarity with characteristics of
learning and behavioral disabilities, (c) school status, (d) age, (e) ethnicity, and (f)

judicial dispositions.

Research Assumptions

Three assumptions germane to this study were necessary to establish a
prudent starting point.

1. The records held at the DYFS Reception and Diagnostic Center show all
of the court activity up to the date on which the youthful offender was committed.

2. A disproportionate number of male youthful offenders with disabilities are
incarcerated at DYFS.

3. The diagnostic assessments completed on the proposed samples of youth

are valid and reliable.

Delimitations
This study encompassed those male youthful offenders who were committed

to DYFS. The study sought to examine variables related to dispositions of youthful

11



offenders with disabilities as compared to dispositions imposed on nondisabled

youthful offenders.

Importance of the Study

This study is important for the following reasons:

1. The study provides data to accept or support the differential disposition
hypothesis.

2. The study provides information that can be useful in developing more
effective rehabilitation programs for youths with disabilities.

3. The study provides information that will help future juvenile court judges,
other court personnel, and educators to meet the needs of youths with disabilities.

The potential benefits of this study to the school system, the juvenile court
system, and attorneys include the following:

1. As part of the education reform movement, curricula may be modified to
address ecological needs in addition to the academic needs of at-risk youths.

2. Juvenile court personnel might design more effective dispositions that
would adequately address the unique rehabilitative needs of the youth and thereby
lower recidivism rates.

3. Attorneys representing youths may become stronger advocates for their

clients’ special needs.
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