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Sovereign Misconceptions. A Theoretical Analysis of the Percelved
Impact of the International Criminal Court on the Institution of State
Sover eignty

Gerad Robert Pace

(ABSTRACT)

The establishment of the International Criminal Court (1CC) through the signing of the
Rome Statute in July, 1998 created the first permanent criminal court under international
law. The Court standsin stark contrast to previous international criminal tribunals not
simply because of its permanent nature, but also because it places the individual, not
states, responsible under international law. It is, however, thisindependent, permanent
nature of the Court which sparked fears within the society of states that the Court may in
some manner serve to erode the state sovereignty. The purpose of thiswork is to address
this basic concern.

The aim of the work isto address the concept of sovereignty by first examining standard
perceptions of sovereignty and then to move the discussion into an institutionalist
construction of the term. Once accomplished, | then apply a set of criteriafor evaluating
sovereignty to the basic structures of the ICC in order to explore what the potential
impact of the ICC may be on the institution of state sovereignty. Inthe end, | find that
the institution of sovereignty is not threaten by the presence of the Court. In fact, the
institution of sovereignty may be in some ways bolstered by the Court in that the Court
embodies anew set of principals with regards to the appropriate relationship between the
state and the individual.
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In July, during the Rome Conference to establish an International
Criminal Court, | warned that such a court would be arbitrary
and contemptuous of national judicial processes and would trample
the sovereignty of democratic nations.*

Introduction
The proposed International Criminal Court (ICC) will establish an independent

judicial body with automatic jurisdiction? in cases dealing with “four core crimes”:

crimes of aggression, crimes against humanity, war crimes and gefhoEie.

permanency of the Court stands in stark contrast to the preceding Nuremberg and
Yugoslavian War Crimes Tribunals that were created and functioned on an ad-hoc basis.
And it is precisely the independent, permanent nature of the Court that is both its strength
and weakness. Court proponents argue that “there is an emerging consensus that
international prosecution is appropriate when three factors converge: the crimes are
grave, the international community has a deep interest in seeing them prosecuted and
national judicial systems are unable or unwilling to bring criminals to justice” (Qassim,
88). On the other hand, the opposition argues that a Court that has too much
independence will have the potential to undermine state soveréignty.

Though both Court supporters and opposition disagree over many of the key
structural and functional elements of the Cdukte catalyst for each of these concerns is
the potential impact of the ICC on the institution of state sovereignty. In a much broader
sense, however, the debate surrounding the ICC mimics the debate that surrounds all
international organizations—namely, can and will these organizations chip away at state

sovereignty?

! Jesse Helms. And After Pinochet? Washington Post Op-Ed A31. December 10, 1998.

2 Automatic jurisdiction empowers the Court to pursue any cases that fall within the guidelines of its

prescribed jurisdiction.

® German Working Paper. “German Position.” UN Doc. A/AC.249/1998/DP.2.

* Individuals opposed to the Court use the current Pinochet case as proof positive that “rogue” prosecutors
will haphazardly determine who should be held punishable for violations of any of the four core crimes.

® For example, there are two key areas of concern that will be covered in this work: 1) what will be the
nature of the Court’s jurisdiction, (and thus what falls under the core crimes of the Court) and 2) what will
be the trigger mechanism for Court action?



While there is an extensive amount of commentary on how the ICC will either
erode or strengthen state sovereignty, little effort is underway into actually testing the
potential impact of the ICC. Perhaps the main reason for thisis alack of consensus as to
the actual definition of sovereignty. Scholarswith avariety of epistemological positions
each maintain different interpretations of what sovereignty refers to and what specifically
makes a polity “sovereign.” Consequently, without a clear consensus of what it means to
be sovereign, it becomes increasingly difficult to construct a system of criteria for
evaluating the institution. Therefore, the aim of the research that follows is twofold:
first, to define state sovereignty in such a way as to make it possible to systematically
evaluate the concept; and second, to apply this conception of sovereignty to the ICC.
Once the first goal is accomplished, | will then be able to address the primary research
guestion—does the International Criminal Court pose any viable threat to the institution

of state sovereignty?

To this end, chapter one focuses on the myriad ways in which scholars historically
explain the concept of sovereignty. In particular, | discuss the views of Spruyt, Waltz,
Wright and Bull as vehicles for discussing the common misperceptions of sovereignty.
Chapter two moves away from discussing sovereignty in these conflicting manners and
instead argues that we should examine sovereignty as an institution. For this chapter, |
rely heavily on the institutionalist literature in international relations, and in particular,
the work of Stephen Krasner. Also, within this chapter | present a method for evaluating

state sovereignty based upon an institutional definition of the concept.

The second primary aspect of the work deals with the International Criminal
Court and is divided into two separate chapters. Chapter three explores the structure and
design of the ICC as laid out in the Rome Statute. Chapter four then delves further into
the Court by exploring the two major elements of the ICC that are argued to threaten state
sovereignty—the trigger mechanism and the core crimes. | will investigate each of these
two elements individually and examine the debates surrounding each as they were

presented through the six preparatory committees. Finally, | will analyze these two



elements of the Court vis-a-vis my criteria for evaluating a change in the institution of

state sovereignty.

In the end, the institution of sovereignty is not under attack by the ICC. In fact, if
anything, the institution may be in the process of being strengthened. What | believe that
we are seeing with the ICC is an acceptance by states that there are certain means of state
coercion which are no longer deemed acceptable by the society of states. Moreover, this
type of acceptance is not a non-state entity imposing its will upon states, but a voluntary
agreement by states to redefine what actions are legitimate state behavior and which are
not. If anything, the fact that states are themselves regulating what actions are
appropriate and which are not may serve to bolster the strength and legitimacy of the

State.



Chapter One: Historical Conceptions of Sovereignty

1.1: Three Standard Conceptions of Sovereignty

The term sovereignty has been defined a myriad ways since it was first introduced

as a concept by Jean Bodin in De la Republigue (1577). Bodin conceived of sovereignty

as “the absolute and perpetual power within a state” (Oppenheim 120). For Bodin, this
absolute power was to be vested into a supreme ruler or monarch whose very will would
be the law of the land. Today, most political scientists no longer argue for a conception
of absolute sovereignty. Instead, theorists ascribe to what Stephen Krasner labels the
four major elements of sovereignty: territoriality, autonomy, recognition and effective
control (Krasner, 1997:652). For Krasner, these four elements lead to three “alternative
meanings” of sovereignty: Westphalian sovereignty, domestic sovereignty and
international legal sovereignty. Westphalian sovereignty is “...an institutional
arrangement for organizing political life that is based on two principles: territoriality and
autonomy” (Krasner, 1997:656). In other words, specific territories demarcate states,
and the polity of the state is the sole legitimate actor within the specified territory—or,
there is a total exclusion of any external authority. This construction of sovereignty rests
on the foundation of non-intervention. Specifically, if a state possesses total autonomy
within its borders, then no state should be able to interfere in the domestic affairs of
another. In the case of foreign policy, then, there could be no policy of “humanitarian
intervention,” peace making, or even economic bailout as these particular acts would
ultimately intrude upon the state’s ability to govern and determine every aspect of its

internal affairs.

Domestic sovereignty, on the other hand, originates from the philosophy of Bodin
and Hobbes who argue that order and control are the foremost issues for the state.
However, the distinction between domestic sovereignty and the Westphalian conception

lies in the predominance of order and the lack of a fixed territory. While territorial



concerns are important—and specific territorial boundaries may make governing more
effective—the focus is not on the actual territory but on the internal governing hierarchy.
The “order” element of domestic sovereignty lies in this notion of hierarchy—what will

be the legitimate authority structure of the state. The Hobbesian view also places
ultimate power in the seat of the monarch who ultimately embodies the state. The control
element, however, is quite different from the notion of order or authority. Control
revolves around the “actual exercise of authority” (Krasner, 1997:654). A state with a
high degree of control would be one which is capable of actually exercising its authority
through mechanisms such as the armed forces and the police. | should point out that
authority is more important in this construction than actual control. In the case of
Hobbes, he is “concerned above all with justifying absolute sovereignty” (Shelton, 217)
in order to ensure that there could be no question as to who the legitimate political actors
in the state are. Therefore, the actual degree of state control is less important than
ensuring that the legitimate agents of authority are obeyed. In other words, it is less
important that the state be able to enforce a particular policy than it is that the state be the

sole legitimate maker of that policy.

Finally, international legal sovereignty is concerned with international recognition
of the state as a legal entity. In this concept, the state seeks recognition from other states
in the hopes of enjoying the fruits of juridical equality and having the internationally
recognized legal authority to participate in the creation of international law. Moreover,
this particular conceptualization of sovereignty treats the state as an individual would be
treated within a liberal domestic realm. Just as individuals in a liberal state are treated as
equals with the freedom to make individual decisions, the same is true of states in the
international realm (Krasner, 1997:653-657). For international legal sovereignty then,
the key element is not the order or authority of the state—as in domestic sovereignty—
but the actual recognition of the state by other states within the international community.
An example of this type of sovereignty could be the state of Democratic Republic of

Congo (DRC). One would be hard pressed to argue that the DRC holds a high degree of

® This also sets up the classic realist assumption that without order there is anarchy—and anarchy yields a
self-help system. Therefore, since the state is the highest organized actor in the international system (with
no additional level of hierarchy above the state), the system of states must be anarchic.



domestic sovereignty asit is currently in astate of civil war. However, the stateis
internationally recognized and possesses all the fruits of international recognition such as
the ability to enter charters, send out emissaries and vote in the UN General Assembly.

1.2: Quincy Wright

Now that | have established the three general types of sovereignty | would like to
discuss some of the major theories of sovereignty in order to demonstrate exactly how
scholars view the concept—and what elements of their conceptions seem contradictory.
Throughout this survey | will briefly discuss the views of each scholar while at the same
time trying to decipher where in the three general categories their theories belong.

To begin with, Quincy Wright does not explicitly discuss international legal
sovereignty, but his assumptions about the nature of sovereignty seem to fall into this
school of thought. Sovereignty is defined as the “status of an entity subject to
international law and superior to municipal law” (Wright, 189). This legalist conception
grants the state the legitimate ability to create municipal or domestic law while still
arguing that the state is subject to international law. This line of thought, however,
should not give the impression that the state is in any way inferior to international law. In
fact, quite the contrary: the state itself enters into international agreements and has the
ability to influence exactly what the international covenant will be. Wright's
construction of an international legalist notion of sovereignty should not be surprising as
his research interests focus on the problems of war. Ultimately for Wright, war becomes
a game of international diplomacy where recognition of sovereign status becomes
paramount. For example, when creating alliances, forging treaties or negotiating the
terms of peace it is essential to know which international actors may legitimately
participate in the process.



1.3: Hedley Bull

Hedley Bull also constructs atheory of sovereignty that is primarily rooted in the
international legal strain of thought. Bull does not explicitly define sovereignty;
however, his conceptions of the term can be inferred from his writings. For Bull, “the
starting point of international relations is the existencg#adés, or independent political
communities each of which possesses a government and asserts sovereignty in relation to
a particular portion of the earth’s surface and a particular segment of the earth’s
population” (Bull 8). States themselves have four particular goals. First, the main goal
is to preserve the society of stafeSecond is to maintain the external sovereignty of all
the member states in the society. “The chief price it has to pay for this is recognition of
like rights to independence and sovereignty on the part of other states” (Bull 17). The
third goal is to achieve or maintain peace. Peace is not necessarily the end of violence or
bloodshed; rather, it is the preservation of the Society based on the assumption that the
elimination of alternative power structures will create a higher degree of stability within
the international system. Finally, the fourth basic goal is the “limitation of violence
resulting in death or bodily harm, the keeping of promises and the stabilization of
possession by rules of property” (Bull 18). This particular element of sovereignty bases
itself in the treatment of foreign nationals, diplomatic status and the honoring of treaty
obligations in the hopes of preserving a stable interaction within the Society (Bull 16-
18).

All four of these state “goals” seem to imply that Bull has an international legal
conception of state sovereignty. For example, as the primary goal of states is to preserve
the international system and the Society itself, then states must look at other like units—
i.e. other states—as the sole legitimate actors on the internationd! leltehately,
then, other governing structures such as the city states of Italy or the Hanseatic League of
what is today Germany must not be recognized as having the same form of “sovereign”

power as is bestowed upon states. To this end, only states will be allowed to send out

" Hereafter | refer to the “society of states” as simply the Society.
8 For a further discussion of the development of the sovereign state system and the “weeding” out of other
non-state political actors, see Hendrik Spruyt's The Sovereign State and Its Competitors.




diplomats and only the representatives of states will be subject to the privileges of
diplomatic immunity. Likewise, great power states must ultimately be the protectors of
the internationa system and attempt to preserve some type of lasting peace.

Beyond his construction of state goals, Bull also hints at an international legal
construction of sovereignty when he discusses sovereignty as an “attribute of all states,
and the exchange of recognition of sovereignty as a basic rule of coexistence within the
state system” (Bull 35). Here again Bull seems to indicate that only states may be
sovereign and that the very foundation of sovereignty lies in the “exchange” of
recognition of sovereignty within one state by another. Finally, Bull uses the term
“society of states” to imply something quite different than the system of states. For Bull
“...the difference between a system of states and a society of states [rests in the] latter
being the outcome of the recognition of national and popular sovereignty as principles of
international legitimacy” (Bartelson 27). Furthermore, Bull is arguing for the
preservation and maintenance of a Society; therefore, this society can only be constructed

as a byproduct of the mutual recognition of states.

1.4: Kenneth Waltz

Moving beyond international legal sovereignty, Kenneth Waltz popularized a
neorealist conception of sovereignty that seems to have roots in the domestic meaning of
the term. For Waltz, sovereignty means that a state “decides for itself how it will cope
with its internal and external problems, including whether or not to seek assistance from
others and in doing so limit its freedom by making commitments to them” (Waltz, 96).
States are still independent in nature but they will have different capabilities based upon
such elements as their natural resources, population, and wealth. The limitations that
arise from the unequal distribution of these “building blocks” of states will ultimately
impact the state’s decision making processes and the very choices available to states.

Some states may willingly give up a certain degree of autonomy in order to enter into



agreements or arrangements that will ultimately serve the best interest of the state.® As
mentioned earlier, this view of sovereignty envisions the international system as anarchic

in that there is no force above and beyond state interest that governs the actions of states.

And, as in any pluralistic system, competing state interests ultimately lead to an “image
of nation-states that consider every option available to them and make their choices

independently in order to maximize their returns” (Stein, 30).

1.5: Hendrick Spruyt

One final example of how sovereignty may be conceived comes from Hendrik
Spruyt who seems to base his conceptions in the Westphalian sovereignty camp. Spruyt
attempts to explore why sovereign states have grown to dominate the international system
in lieu of alternative governing structures. In particular, Spruyt looks at the development
of the sovereign state of France, the Italian city-states and the Hanseatic League. What
Spruyt argues is that the clear distinction between a sovereign state and these other forms
of political organization lies in territorial exclusivity. “The concept of
sovereignty...altered the structure of the international system by basing political authority
on the principle of territorial exclusivity” (Spruyt 3). Unlike the Holy Roman Empire or
feudal society, the sovereign state “is an organization that is territorially defined.

Authority is administrative control over a fixed territorial space. It is delimited in an
external sense, vis-a-vis other actors, by its formal borders” (Spruyt 36). Therefore, the
key distinction between the sovereign state and other forms of political organization lies
in the territoriality of the state, and the notion that the state “advances no superiority over
other rulers” (Spruyt 36). This is the key element differentiating Westphalian
sovereignty and domestic sovereignty. For Spruyt, his notion of sovereignty based on
fixed territory with a definite political authority structure could very easily fit into the

mold of domestic sovereignty. However, the key element here is not the authority
structurewithin the state but the exclusion of external actors claiming any degree of

authorityover the state.

® The European Union is a perfect example in which states voluntarily give up a certain level of autonomy
in their economic policiesin order to reap the reward of greater economic prosperity.



1.6: Difficultieswith Standard Conceptions of Sovereignty

While these are just afew examples of the vast literature on what sovereignty is,
they do serve to demonstrate some key elements of the concept. First, the neorealist
argument demonstrates that a state need not possess “absolute sovereignty” in order to be
considered sovereign. In other words, circumstances may limit the full range of state
action vis-a-vis other states. Absolute sovereignty, if it ever did truly exist, was
applicable to those “bygone days when the greatest part of economic life, as well as
cultural issues, was confined to a single state and there was relatively little movement of
people, goods, capital and even technology between sovereign states” (Brown 273). In
today’s international system, however, forces of globalization, technological
advancement and environmental concerns make total state autonomy a relatively useless

concept.

If absolute sovereignty is no longer a useful concept, neither is the tenet of
international legal sovereignty, which argues for juridical equality among states. With the
defeat of Napoleon, Europe lived in a “wondrous world where all states were in law
perfectly equal” (Klein 10). However, this equality, at least in principle, would change
indefinitely with the Congress of Vienna 1814. Through the Congress, for the first time
the notion of great power politics became legitimized and internationally agreed upon.
When the smaller European powers came to the Congress, they were unaware that the
great powers had already made most of the important decisions by themselves, simply
having the meeting to serve as a legitimizing agent. However, at the time, it seemed
practical for the great powers to make the major decisions as to the new makeup of
Europe since they were the ones who had presented a united force and defeated Napoleon
(Klein 10-12).

Moreover, the realist notion of group power (measured in terms of military
strength) came into play for the first time. The four great powers (Russia, Prussia, Britain
and Austria) aligned to create the Concert of Europe (which later included France), which

became the international system for European politics and offered structure and stability.

10



Within this system, though, the great powers, not the smaller, had the authority to decide
policy (Klein 13-38).

The precedent created by the Concert of Europe has been alegacy of continual
great power dominance in the international system and the constant subordination of
small powers and small power interests. In fact, great power prominenceis
institutionalized in the present day international system through the Charter of the United
Nations of 1945. The Charter reads:

Article 23 - The Security Council shall consist of fifteen

Members of the United Nations. The Republic of China,

France, the Union of Soviet Socialist Republics, the United

Kingdom of Great Britain and Northern Ireland, and the

United States of Americashall be permanent members of the

Security Council.

Article 27 - Decisions of the Security Council on all other matters shall be

made by an affirmative vote of nine members including the

concurring votes of the permanent members....
The Charter does two things. First, it gives permanence to the status of the great powers
(note that three of the perm-five are the same powers as those from the Concert of
Europe). The five great powers are known as the “perm-five” because they will
perpetually maintain power through the Security Council over any major decision made
by the United Nations with specific regard to security. Second, it provides the perm-five
with an unequal voting status by giving them right of veto. The Security Council must
make decisions from security matters to membership into the United N4tions.
Moreover, these decisions must have unanimous approval (or at least an abstention) by
the perm-five in order to be approved. In other words, while the United Nations may be
filled with “equal states,” five specific states have greater equality over the others—and

the collective decisions of all the other states cannot override the disapproval of one

19 Article 4, section 2 - “The admission of any such state to membership in the United Nations will be
effected by a decision of the General Assembly upon the recommendation of the Security Council.”

11



member of the perm-five. Thisform of institutionalized inequality serves to disqualify
the tenet of sovereign equality (Meisels, 199-204).

Hedley Bull also discusses the role of sovereign inequality within the Society. As
discussed earlier, one of the primary concerns of statesisto preserve the Society and the
state system produced by this society. Within this system there is an unequal distribution
of power and capabilities among states. Therefore, there are some powers that can
arguably be labeled as “great powetsind all other states within the international
system are “lesser states.” The great powers are more concerned with preserving the
system than they are with protecting and securing the independence of small states.
Small states may need to be absorbed or their territories and military forces divided

through treaty or the like in order to preserve the state system (Bull 17).

1.7: Conclusion

Sovereignty has been conceptualized in myriad ways. However, most of these
conceptions can be grouped within one of three categories: domestic sovereignty,
Westphalian sovereignty, and international legal sovereignty. Domestic sovereignty
deals mostly with issues of authority and control. In particular, domestic sovereignty
focuses on the authority structure within a state and the securing of an established
legitimate pattern of control. Some examples of domestic sovereignty lie in the writings
of Hobbes, Bodin and Waltz. Westphalian sovereignty on the other hand deals less with
internal control than with the exclusion of external authority. Hendrik Spruyt constructs
a Westphalian definition when he argues that the basis of sovereignty is rooted in
territoriality in which there is an exclusion of all other political powers within certain
geographic boundaries. Finally, Bull and Wright both construct international legal
definitions of sovereignty in which they base the key element of sovereignty in the

principle of shared recognition among states.

1 Any of the Perm-Five could be considered a “great power” but also could Japan or Germany who are
both economic powerhouses. | should note here that economic resources do not necessarily guarantee a
state the title of “great” any more than an abundance of raw military power alone would garner such a title.

12



While each of these constructions of sovereignty seems to embrace key elements
of the term, each of them is contradictory in its own way. For example, international
legal sovereignty rests on the importance of international recognition that a state is indeed
a sovereign state. Therefore, sovereignty is a “power” granted by membership in the
Society. Only when a state is a member of the Society can that state be sovereign.
However, this particular construction runs into major problems when looking at “states”
such as Taiwan that lack international recognitfowhile Taiwan certainly maintains a
high degree of authority and control, it does lack international recognition as a
state—therefore, Taiwan cannot be considered sovereign. Westphalian sovereignty is
also problematic in its attempt to base sovereignty in the concept of excluding external
actors from influencing domestic policy. With the exclusion of Waltz, most Westphalian
theorist tend to hold to an absolute construction of sovereignty in that any influence that
an outside power can have on the domestic policy of a state would violate the sovereignty
of that state. However, this is highly problematic when one considers even the slightest
degree of economic interdependence. With merging markets and multinational
corporations—not to mention universal demands for finite resources such as oil, states
are becoming at least economically dependent on one another, and this ultimately impacts
the state’s ability to completely separate itself from the influence of others. Finally, for
many of these same reasons, domestic sovereignty is often undermined without a change
in individual perceptions as to which states are sovereign and which are not. For
example, the peace enforcement effort in Somalia is a direct violation of domestic
sovereignty in that it creates alternative power structures within the state. Another more
explicit example is the occupation of Japan and Germany after the Second World War
that also served as a vehicle to create alternative power structures within the territory of

each state.

However, “great” states are generally deemed such because they are recognized to be great by other
members of the Society.
2 Only Israel currently recognizes Taiwan as an independent state.
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Chapter Two: TheInstitution of State Sovereignty

2.1: Institutional Theory

If we know what sovereignty is not, then can we begin to speculate as to what
sovereignty may be? Thusfar, | have offered an account of the variety of waysin which
sovereignty has traditionally been conceptualized. Furthermore, | provided an
explanation as to why each of these conceptualizationsis limited in that none of them
adequately describe the full scope of theterm. The defects of these viewslie not in the
distribution of power among various agents, but in the static nature of the term’s
construction. “In structural or realist theories of international politics, behavior is
analyzed as a function of the distribution of power among states and the relative position
of a given state.... For realists, international politics is a self-help system in which
individual states autonomously determine their own actions” (Krasner, 1989:70). Within
this perspective, institutional change is totally absent from any analysis of state
sovereignty. In other words, environmental changes (such as changes in technology,
natural resources, or the population) are not taken into account. Unfortunately, this
leaves sovereignty a static term that is unable to tap the very real potential of

environmental change.

In order to remedy this defect in standard conceptions of sovereignty one must
reconstruct the term from an institutionalist perspective. Institutional approaches look at
existing structures as the building blocks of social and political life. Kenneth Waltz's
definition of sovereignty comes closest to being institutionalist in that it acknowledges
that “sovereign states have seldom led free and easy lives” (Waltz 96). In fact, Waltz
admits that what makes a state sovereign is not its ability to be utterly free from outside
influence or control. Rather, the sovereign state is one which possess the ability to
choose for itself whether it will accept offers of assistance (whether they be military or
economic). Ultimately, the acceptance or rejection of any form of assistance may limit
the range of possible actions the state may take in the future (Waltz 96).

14



Institutions are defined as “persistent and connected sets of rules (formal and
informal) that prescribe behavioral roles, constrain activity, and shape expectitions.
To this end, institutional approaches are defined by two basic characteristics: first, the
nature and behavior of actors may only be understood within the larger institutional
framework; and, second, options available at any given point in time are limited by
institutional capabilities. Moreover, these particular capabilities are themselves a
byproduct of previous choices (Krasner, 1989:74-76). Therefore, institutional approaches
acknowledge that institutions develop in a path dependent process in which the very
bases of the institutions and the choices of actors within the institutions are governed by
the rules of the institutions, choices previously made by the actors within the institution

and by environmental forces.

While their historical development and environmental factors may limit
institutions, institutionalization depends on two dimensions of development: vertical
depth and horizontal linkages. If the role of institutions is to establish rules and constrain
or govern behavior, then the effectiveness of these endeavors ultimately lie in the depth
and the scope of their linkages. Vertical depth refers to the “extent to which the
institutional structure defines the individual actors” (Krasner 1989:77). Intertwined with
the notion of depth is the concept of institutional breadth—or horizontal linkages.
Institutional breadth “refers to the number of links an institution has [and] the number of
other changes that would have to be made if that institution were to change” (Krasner
1989: 79).

In terms of the institution of state sovereignty, institutional depth lies in such
concepts as citizenship. The states grants citizenship to certain groups of people based
upon the criteria of the state. Furthermore, those who are citizens will be guaranteed
certain rights and privileges within the state that non-citizens may not be offered. This
notion of citizenship, however, is intimately related to the degree of depth that the

institution of sovereignty has with a particular population. In other words, the degree to

3 This definition of institutions is taken from Robert Keohane’s “The Demand for International Regimes”
and is cited in Andreas Hasenclever, et al's, Theories of International Regimes.
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which citizenship plays a crucial role in the identity and the daily life of the population
will vary across time and location as different states will possess differing degree of
institutional depth. The greater the degree of depth, the more pervasive the institution of
sovereignty will be. Looking again at the example of citizenship, one would expect that a
state with a high degree of institutional depth would al so possess a population with a
nationalistic fervor (Krasner 1989:78-79).

Along with institutional depth liesinstitutional breadth. Institutional breadth isa
product of the number of linkages between one activity to another. Therefore, the greater
the number of links, the higher the degree of institutional breadth. For example, the
European Union provides a high degree of institutional breadth in the economic realm of
member states. A state that is not a member of the EU can raise tariffs on its agricultural
goods by simply passing some sort of national legislation. However, amember of the EU
must first get such an approval by the EU asawhole. Therefore, legislation must first be
proposed within the EU General Assembly or through the President of the EU and then
finally must make its way through the Council of Ministers. In other words, the EU as an
institution possesses a high degree of breadth in that a change in the activities of one of

the member states must also yield a change in the institution as awhole.

Looking more specifically at the institution of state sovereignty, there are two
relevant networks of links. The first set of links deals with “national arrangements
related to the scope and nature of authoritative control [which] are tied to other
arrangements within the same country” (Krasner, 1989:78). In other words, this first set
of links determines the authoritative structure of the state and the nature of control that
the state may have. The Constitution of the United States, for instance, limits the ability
of the U.S. government to interfere with the right of citizens to practice any religion they
choose. The second network of links is more international: “the authority claims of a
particular state are also linked to international regimes and the practices of other states”
(Krasner, 1989:79). In the case of sovereignty, state practices may be regulated or at
least “harmonized” through the use of international treaties. For example, the Geneva
Accords following World War Il outlawed the use of torture on military or civilian
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populations in times of war. One of the purposes of the Accords was to limit the actions

of states during war. States voluntarily agreed to limit the range of their potential actions

in order to maintain membership within the Society. Another example would be the

assumption of nuclear non-proliferation. States that have signed the Nuclear Non-

Proliferation Treaty have agreed not to develop or test nuclear weapons for military

purposes. In exchange, the international community—particularly the nuclear possessing
states—agree to share technology and resources with signatory countries for the
development of peaceful uses of nuclear energy. When India detonated a nuclear weapon
in 1998 it met harsh criticism from the international community and the threat of
retaliatory actions because India had violated one of the linkages it had strayed from the
norm within the international community to suspend all nuclear testing. In this particular
instance, India chose to halt any further testing. With this in mind, it could be argued that
the breadth of the linkage was so strong that India felt compelled to curtail any further
action in order to maintain and preserve the rules of nuclear non-proliferation already

established within the international system.

| previously argued that standard conceptions of sovereignty were inadequate,
primarily, because they did not allow for any flexibility in the concept. Now that | have
discussed what institutions are, and the elements that create and define institutions, | want
to discuss how applying the concept of institutions to that of sovereignty will provide the
fluidity that standard conceptions lack. Applying the definition of sovereignty as an
institution will provide three essential benefits. First, one can begin to discuss the
horizontal links of the institution and how they create an element of sovereignty that is
impacted by the international system. Second, one can discuss the national elements of
sovereignty in terms of domestic state behavior. In particular, one can focus on how
changes in the depth of sovereignty domestically may impact the overall institution.
Finally, and perhaps most importantly, one can begin to discuss in what ways the
institution of sovereignty can evolve and in what ways it can become institutionally

isomorphic**

1% A definition and discussion on institutional isomorphism will be provided later in this chapter.
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The vertical depth of sovereignty lies primarily in the authoritative structure of the
state. Specifically, the state creates what Michael Walzer labels “spheres of justice.”
These “spheres” define what individuals within the state view as just—in particular, the
procedures, rules and rights of the citizenry vis-a-vis the Stafaerefore, state
sovereignty reflects which actions are appropriate for the state to undertake, and which
rights and guarantees citizens should come to expect from their state. In this way, state
sovereignty is embodied in the legitimate procedures and actions of the state apparatus
itself. To this end, state sovereignty—in terms of institutional depth—reflects a
“rightness” of the patterns of state action. The more “right” the policies of the state are,
the more “sovereign” the state becomes. Likewise, the “rightness” of state actions are
determined (at least in terms of domestic or vertical depth) by the population of the state.
| define this level of sovereignty as “domestic” in that it is rooted to a large degree in the
Hobbesian notion of sovereignty and mainly focuses on the internal or structural elements

of state sovereignty.

Horizontal linkages of sovereignty, on the other hand, deal with a more systemic
notion of the concept. Recall that horizontal linkages refer to the density of links
between two sets of relationships. Furthermore, only states possess legal personality in
the international system. Therefore, the horizontal linkages of the institution of state
sovereignty must revolve around the relationship—or interaction—between one state and
the Society. This interaction addresses some of the fallacies of Westphalian sovereignty
in that the notion of horizontal linkages implies that a change in the behavior of one actor
state will have an impact on the Society. Hence, if the number of horizontal linkages is
high, then the actor state will be less likely to behave in a manner that would deviate from
the behavior normalized within the Society. For example, state-sponsored terrorism is no
longer considered acceptable within the Society. And, those states that participate in
state-sponsored terrorism are often considered “rogue” states and are alienated from the
Society. Likewise, those states with a higher number of linkages within the international

community (whether the ties are economic, military or political) are less likely to

%> For further information on Michael Walzer’s concept of “spheres of justice,” see Spheres of Justice: A
Defense of Pluralism and Equality.
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participate in state-sponsored terrorism. In thisway, the horizontal linkages of
sovereignty serve to harmonize state behavior through systemic pressures brought to bear
by the Society.

The point | want to make clear isthat | see an interactive relationship between the
depth and the breadth of sovereignty—so much so that the impact of one aspect of state
sovereignty cannot be empirically separated from the other. For example, one could not
fully understand a state’s policy without first exploring the international system and the
systemic pressures that may have guided the state to act in such a manner. Likewise,
systemic pressures alone cannot adequately explain why two states, faced with a similar
range of choices and the same systemic pressures, will not always make identical choices.
Sovereignty, then, may only be understood as an interplay bebatevertical depth

and horizontal linkages.

But what happens when these linkages become too strong? Can institutions (or
the actors within them) change once they have become reified through organizational
inertia? Institutional isomorphism produces a situation “in which [the] density of links
among organizations is high, implying that structural change will be difficult” (Krasner
88). In the case of sovereignty, states only recognize other states as possessing sovereign
power. This is structurally beneficial to states in that it preserves the notion of the central
state as the highest organizing unit. Furthermore, it establishes which actors will be
deemed “legitimate,” or possess international legal personality, and which will not.

Those organizations which do maintain international legal status will be able to join
treaties, wage war and send diplomats abroad. In this way, sovereignty becomes an
identification card to determine who is a member of the society of states and who is not.
This being the case, it is becomes increasingly less likely that political structures other
than the state will ever be granted sovereign status as such organizations would

ultimately undermine the state’s absolute hold on the institution.

Within the domestic realm, sovereignty serves a similar purpose in terms of
serving to legitimate institutional structures. The depth notion of sovereignty relates to

19



the connection between civil society and the state—and the degree of “rightness” this
connection possesses. State procedures become legitimated in many ways—principally
through institutional structures, systematic behavior, cultural expectations and habit.
Once these patterns are in place, state interests are served in the preservation of these
legitimizing agents. To this end, states will be unwilling to relinquish even the
perception of sovereignty to another actor within their territorial boundaries for fear that
such a shift in power would ultimately erode the legitimate position of the state.

If my assumptions about the nature of state sovereignty hold true for both the
domestic and systemic aspects of sovereignty, then the likelihood for institutional change
is highly unlikely without some major environmental changes occurring. For good or
bad, institutions often are characterized by inertia. In terms of state sovereignty, inertia
lies not so much in the regimentation of state policies—for state policies can change over
time without altering the institution of sovereignty—instead, inertia lies in the
unwillingness of states to allow for sovereign power to be vested in an institution other
than itself. Therefore, any change in the institution of sovereignty will not come in
redefining the “legitimate” activities of the state, rather, change will occur by allowing

the recognition of sovereign power to be vested in actors other than states.

DiMaggio and Powell argue that institutional isomorphic change can occur
through any one of three mechanisms. First, pressure either from other non-state political
organizations or from opposing notions of legitimate modes of action. Second,
institutional isomorphic change can occur when other organizations imitate existing
institutions and thus alter the distribution of power. A final mechanism is normative
pressures from within the institution (Krasner, 1989: 87). In terms of state sovereignty,
isomorphic change may occur when political organizations other than the state begin to
threaten the legitimacy of state sovereignty. In other words, empires, leagues or neo-
feudal society may threaten the territorial state’s status as the sole actor capable of
possessing sovereign power. Furthermore, these political organizations may also attempt
to copy the diplomatic patterns of states, which may ultimately undermine the ability of
the Society to restrict international legal personality to states alone. Finally, states may
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succumb to the normative pressures of the international system—one constituted by
actors other than states, which may force states to change the distribution of power and
open themselves to the potential loss of dominance in the international realm. In any of
these scenarios, the institution of sovereignty is transformed because of a shift in the
actors that may possess sovereignty, and the implications that this can have on the

Society.

The potential challenge of institutional isomorphic change lies at the very heart of
the current study. If, as Hedley Bull argues, peace can only come through a society of
states, then a threat to the Society is ultimately a threat to peace itself. Bull is not alone
in his efforts to preserve the state system. Many officials within the government of the
United States are ardent defenders of the state system, and argue that one should avoid
any action that threatens the state’s sovereijnfihe question that then arises is: can

we predict if other actors have the potential to erode the sovereign status of states?
2.2: Thelnstitution of State Sovereignty

As | attempted to introduce in chapter one, sovereignty is a concept with an at
least numerous variety of definitions. This being the case, we must first define what state
sovereignty is. For, if state sovereignty only rests on international recognition, as
international legal sovereignty argues, then it is highly unlikely that states would
willingly bequeath sovereign status on other political forms. However, if sovereignty
rests in power alone, as domestic sovereignty would argue, then sovereign power is not
only a guaranteed right of the state, but also of any organizing agent that secures final
authority over a particular people. In order to addresses these concerns, | have argued for
an institutional construction of state sovereignty, which address both the domestic power
concerns and the concern of international recognition. However, simply creating a

definition of sovereignty is not enough; we must now begin to apply that definition in

16 Jesse Helms i's one of many members of Congress who ardently disapproves of entering any agreement
which may undermine the perceived sovereignty of the United States.
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such a manner as to address the second key concern—can we predict if an institution is

capable of eroding the sovereignty of a state?

Janice Thomson provides a foundation to begin addressing this second question.
Thomson constructs what she calls a “measure of sovereignty.” While | disagree that
Thomson created an actual measure of sovereignty, | do believe that she created a set of
criteria for sovereignty, which proves useful in speculating if an organization may be
capable of eroding the sovereignty of a statelowever, before | begin to discuss

Thomson'’s criteria for sovereignty, | want to first dissect her definition of sovereignty.

Thomson defines sovereignty as “the recognition by internal and external actors
that the state has the exclusive authority to intervene coercively in the activities within its
territory” (Thomson, 1995:219). This particular definition seems to touch upon the key
elements of Westphalian, international legalist and domestic definitions of sovereignty.

In particular, the key elements within Thomson’s definition are recognition, the state,
authority, coercion, and territory. And through these elements of sovereignty, Thomson
begins to forge a set of criteria with which to evaluate sovereignty. This particular set of
criteria for sovereignty becomes important to the current study in that it provides a
foundation on which to evaluate the potential impact of international organizations on the

institution of state sovereignty.

However, before we can begin to discuss these criteria, | want to first deconstruct
Thomson'’s definition. Recognition is the first element of sovereignty. For Thomson,
recognition is not simply “an attribute of the state but is attributed to the state by other
state rulers” (Thomson, 1995:219). This element of sovereignty falls in line with the
international legalist construction in that one element of sovereignty is the bequeathing of
sovereignty from one political organization to another. In the modern state system, states
view other states as juridically equal entities with international legal personality.
Furthermore, those entities without this recognition cannot be appropriately considered

states or sovereign. As | mentioned earlier, Taiwan is not recognized as a state by any

¥ Thomson’s “measure of sovereignty” can be found in figure 1 within the appendix.
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nation other than Israel. This being the case, Taiwan falls short of being labeled
“sovereign” as it lacks international recognition of statehood—and only states can

possess sovereignty in the current construction of the international system.

The recognition aspect of sovereignty introduces two empirical questions: which
actor’s recognition is required for sovereignty, and what are the specific criteria for being
recognized as sovereign (Thomson, 1995:219)? In addressing the former question,
recognition by one state alone is not adequate for sovereign status (the Taiwan example
again). The recognition that appears necessary is that of a broad consensus within the
international communitincluding the great powers. Again returning to Taiwan, or even
Tibet, when one of the great powers refuses to allow for international recognition of a
particular polity, it can sometimes be very successful in quelling any efforts at

international recognition.

The second empirical concern deals with the particular criteria that must be
satisfied for an entity to be recognized as sovereign. Power must surely be one of the key
elements of international recognition. One would assume that an entity have at least
some degree of power in order to be recognized as possessing the final authority to use
coercion within its borders. However, one cannot confos&ol (enforcement and raw
power capabilities) witlawuthority (the right to use force and make laws). Brute power
alone does not qualify a state. After their ouster from power, the Khmer Rouge hid in the
northwestern section of Cambodia and created a political organization complete with a
massive military arsenal and a highly structured of political organization. However, they
lacked international recognition as both a sovereign polity and a state. In other words,
terrorists, militia movements and the like may posses a high degree of power—but power

alone is not enough to be recognized as sovereign.

If raw power is not enough for sovereign recognition, then there must be some
other set of criteria. | argued earlier that the Society is comprised of sovereign states. In
fact, in order to preserve the integrity of the Society only like units may be offered
membership. Therefore, only states may join the Society, and only members of the
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Society may reap the rewards of membership—sovereignty. It would appear, then, that

the criterion for being recognized as sovereign is that a polity is a state.

In fact, statehood is the second element of sovereignty within Thomson’s
definition. For Thomson, the “state” is defined as a “bureaucratic apparatus separate
from and potentially in conflict with society.... The state [then] is the central bureaucratic
apparatus claiming a monopoly on organized coercive forces” (Thomson, 1995:220-
221). Thomson’s construction of the state follows the hierarchical elements present in
the conception of domestic sovereignty. However, Thomson advances a much more
Lockean notion of the state than what both Hobbes and Bodin argue. For Thomson, the
state exchanges certain social liberties and rights for the ability to legitimately control the

means of coercion in society (Thomson, 1995:221).

Authority is arguably the most complicated element of this alternative definition
of sovereignty. For Thomson, “with sovereignty, states claim and are recognized as
having the authority to define the political, the political being that which is subject to
state coercion” (Thomson, 1995:222). In other words, states possess the meta-political
power to determine what issues or relations are “political” and thus within the interests of
the state.

| want to stress one key distinction between control and authority. Control mainly
deals with a state’s ability to enforce the rule of law. However, authority deals more with
the state’s legitimate ability to make law. There is some assumption of legitimacy
implicit within this definition of authority. Empirically, however, this distinction
becomes increasingly important in discussing the inequality of sovereign states. If
researchers define sovereignty in terms of state control, then very few states will possess
sovereignty. However, by defining sovereignty in terms of authority, the focus becomes
the state’s ability to make or generate legitimate rules regardless of how effective the

state is in enforcing those policies.
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For amoment, | want to relate the meta-political power of the state back to state
authority and the notion of recognition. All states possess the same degree of authority to
institute their meta-political power over their specific populations. However, one
criterion for recognition may be the harmonization of meta-political issues for members
within the Society specifically because the determination of one state asto what is
political may have powerful implications on other states within the Society. Thomson
introduces the example of drugs for the US. Tobacco is considered a “private” matter
and not a matter of state conc&tnHowever, the U.S. government determined that other
drugs are illegal (Thomson, 1995:222-223). In fact, the government itself defines what
substances are drugs and which are not (e.g., cocaine versus caffeine). Furthermore, the
determination by the U.S. that some drugs are “bad” forces other states within the Society
to control drugs within their societies. Specifically, countries that wish to maintain good
relations with the U.S. must enact policies that temper the flow of drugs out of their
countries into the United States. When countries are successful in doing this, the U.S.
will grant them the status of “partner” in the war on drugs and offer economic incentives

to the state to continue such polictes.

An additional element of sovereignty is coercion. Coercion is the monopolization
of force above and beyond other internal and external actors. Moreover, state coercion is
strengthened by each state controlling its interests vis-a-vis other states. So long as states
create an international systemic structure which facilitates and recognizes only like states,
then one has a self-serving relationship that preserves states and state power (Thomson,
1995:225-226). In other words, state coercion relates to the state’s monopolization over
the legitimate use of force within its borders. As such, it is in the best interest of states to
establish an international system which supports the continued domination of states over
all legitimate forms of the use of force or violence. “The international system lends
domestic autonomy to the state through institutions such as international law and

diplomacy, which empower the state to overcome societal resistance to its policing

18 Of course, there are certain regulations with tobacco such as the age at which individuals may purchase
tobacco products, but thisis regulation by individual states and not by the U.S. government.

9 A good example is the recent announcement by the U.S. that Mexico improved its efforts to curtail the
illicit drug supply and in exchange would receive monies from the U.S. to continue the fight.
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practices” (Thomson, 1995:226). States then use international institutions (whose
membership consists solely of states) as legitimating agents of state policing efforts. This
being the case, when the Society is in consensus that certain state actions are no longer

“acceptable,” then they may outlaw those actions through international instit@itions.

One aspect of state coercion that deserves elaboration is what exactly is meant by
“monopolization” of state authority over all other actors. The definition seems to imply
that no other actor may legitimately use force within the territory of a state. States may,
however, delegate certain policing powers to non-state parties without losing their
monopolization of coercive power. For example, local governments may choose to
privatize parking ticket (and parking meter) duties in order to cut costs and reduce the
burden of such activities on the state. In fact, these private agencies may even be granted
the power to issue tickets or even impound vehicles. In this particular example, the state
Is not relinquishing the right to use force to a non-state entity, but the state is allowing
these private corporations to use tiwe=at of state force in order to police the state’s
population. Mercenaries, however, present a case in which states are bestowing policing
capabilities—in the sense of force and violence—to private actors. In either instance,
while the state may devolve certain powers to private agents, the state itself is still the

sole legitimate actor employing the use of coercion.

The final aspect of sovereignty is territoriality. Territoriality is arguably the key
element of sovereignty. Sovereign power is different from heteronomy in that power is
delineated by specific geographical boundaries and not by function (Thomson,
1995:227). In particular, states mutually recognize the boundaries of other states and
within these particular boundaries the state is the ultimate authority. In other words,
states may exercise authority not over a particular population, but over specific
geographical boundaries. Therefore, everyone within the territory of the United States is

subject to U.S. law regardless of whether they are U.S. citizens.

% Examples of these harmonizing efforts are the outlawing of chemical and biological weapons, the
Geneva Accords following WWII, and the establishment of the Nuclear Non-proliferation regime.
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2.3: Evaluating Sovereignty

Now that we have aworking definition of sovereignty, and some knowledge of
what elements contribute to sovereignty, we can begin to construct a method with which
to evaluate sovereignty as an institution. Drawing from Thomson’s definition, a
transition from state sovereignty to some other political organization would require a
change in one of four characteristics of the current institution.

—Insert Figure 1 About Here—

In particular, there must be a change in “the authority empowered to recognize
sovereignty; the diffusion of meta-political authority to alternative institutions (e.qg.,
religious organizations, transnational corporations, international institutions) whose
membership would be exclusively non-state actors; the loss of its monopoly on coercion;
and the deterritorialization of state authority claims” (Thomson 1995:229). Taken
individually, one element of sovereignty that may change is the power of the state—or
the Society—to recognize sovereignty in other actors. This implies that there would need
to be a change in the international legal notion of states recognizing other states as
sovereign. In this particular instance, actors other than states would be empowered to
recognize what actors are sovereign. Likewise, agents other than states might be
recognized as sovereign, which would ultimately change the structure of the international

system.

Another aspect of sovereignty which may change would be the diffusion of meta-
political power to institutions other than states whose membership would consist totally
of non-state actors. This particular change would imply the emergence or empowerment
of alternative political structures with the power to determine what would fall under the
“political.” Ultimately, this diffusion of power might mean that institutions other than
states could determine what actions were legitimate. And those same institutions might
at some point attempt to create laws to enforce their meta-political power. However, the
key here is that these institutions must be comprised totally of non-state members. In
other words, the United Nations cannot be seen as this type of institution because its
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voting membership is comprised solely of states. While the U.N. may arguably possess
meta-political power, one should be careful not to reify it as an institution. The U.N. may
not act absent of the will of its member states and thus does not possess independent
meta-political power above and beyond that granted to it through the consensus of some

member states.

A third element of sovereignty that may change is the state’s loss of its
monopolization on coercion. If actors other than states possess the legitimacy to use
coercion, then these same actors might use their power to threaten the power of states.
Furthermore, states possess the power of coercion within particular boundaries.
However, non-state entities may argue that their power is not confined to any particular
geographical boundary (such as the Holy Roman Empire). Should these non-state actors
claim “universal” dominion, or at the very least authority within the territory of other
states, then there could be competing powers within the same territory, leading ultimately

to multiple allegiances or neo-heteronomy.

The final element by which to evaluate sovereignty is the deterritorialization of
state authority claims. Here again, should the state no longer be the only power to claim
final authority within a particular border, then undoubtedly there would develop
competing powers for a particular population, territory or realm of power. This would
create a true breakdown in the institution of state sovereignty in that states alone would
no longer hold the final authoritative power within their territorial boundaries. In terms
of international relations, this would radically change the way in which treaties are
constructed, which powers may be parties to them, and ultimately even what political

organizations may hold legal personality within the international system.

The criteria Thomson establishes for a decrease or change in the institution of
sovereignty—and ultimately which actors are sovereign—provide a strong foundation to
explore the possible impact that any international organization may have. Thomson,
constructs the criteria for sovereignty but then fails to apply them in any systematic
manner. The purpose of this work is to continue where Thomson ends. With the creation
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of the United Nations, and the League of Nations before it, a good deal of debate arose as
to the possibility of international organizations eroding the institution of state
sovereignty. However, little effort has heretofore been put into systematically
approaching the concept of sovereignty and applying that concept to the practical

functions of international organizations.

Over the past two chapters | have discussed the variety of ways in which scholars
historically have constructed sovereignty. | then moved into a discussion of sovereignty
asan ingtitution. Understanding sovereignty as an institution will allow usto discuss
how sovereignty can evolve, and we can begin to speculate on how this evolution may
change the current status of the institution. Finaly, we can begin to evaluate the
institution of sovereignty vis-a-vis international organizations to discover what, if any,

impact these organizations are likely to have.

The next two chapters apply the framework of sovereignty that we have already
constructed to the International Criminal Court (ICC). My goal is to understand how the
ICC is perceived by state policymakers to function and what impact that will have on the
institution of state sovereignty. Ultimately, there may only be a limited number of
possible outcomes: the ICC will erode the sovereignty of states, the ICC will strengthen
state sovereignty, there will be no impact at all, or some combination of the above. For
there to be a change in the institution of sovereignty, one or more of the criteria for
identifying a change in sovereignty must be met. However, the analysis must not end
there. Should the institution of sovereignty be in the process of evolution, then we must
return back to our original discussion of sovereignty as an institution in order to

understand the institutional explanation for sovereignty’s evolution.
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Chapter Three: Thelnternational Criminal Court

3.1: Basisfor the Court

The current International Criminal Court (ICC) is the culmination of six
preparatory sessions in which interested party states from across the world deliberated on
theinitial Court charter drafted by the International Law Commission (ILC). The product
of these efforts is the Rome Statute of the International Criminal Court, which was
adopted by the United Nations Diplomatic Conferences of Plenipotentiaries on the
Establishment of an International Criminal Court on July 17, 1998. The purpose of this
chapter isto analyze the Statute in order to understand how the ICC was designed to
function, and then to apply this analysis to the debate surrounding the ICC. In particular,
| will analyze its potential impact on the institution of state sovereignty.

International courts have along history. Prior to the First Hague Peace
Conference (1899) establishing a Permanent Court of Arbitration (PCA), the first truly
international criminal tribunal convened in 1474 to try Baron Peter von Hagenbach for
violations of the “laws of God and man” (Peter, 177-179). The PCA was not empowered
with compulsory jurisdiction and could only be called into session at the requoeth of
interested parties. During the Second Hague Peace Conference (1907) member states
again failed to empower the PCA with compulsory jurisdiction, arguing that such a
jurisdiction would threaten state sovereighi§Peter, 180). The notion of creating an
international criminal court—a court whose jurisdiction would not be limited to a
particular state’s borders, and whose jurisdiction would be over individuals instead of
states—dates back to the 1919 Paris Peace Treaty. Within the treaty, the signatory states
“envisioned trying the German Emperor for a ‘supreme offense against morality and the
sanctity of treaties™ (Pejic, 16). After World War 1, the notion of an international
criminal court was again revisited after the success of the Nuremberg and Tokyo
Tribunals and the Genocide Convention of 1948. In 1951 and 1953, the ILC prepared

%! The United States originally argued in support of granting the PCA compulsory jurisdiction, but then
submitted along list of reservations about granting such power to the court.
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draft statutes for an international criminal court but the two drafts were placed on hold

with the advent of the Cold War. Finally, with the end of the Cold War and the new
climate of “cooperation” within the international community, Trinidad and Tobago
reasserted the idea of an ICC. Trinidad and Tobago hoped that by creating an
international criminal court, small states would then be aided in their efforts to curtall

international drug trafficking within their borders (Pejic, 14).

The latest ILC draft of the Statute of the ICC argued that the ICC should be
founded on five basic principles.
1. The ICC should be established by treaty and should not be created
by an organ of the United Nations or through an amendment to the

U.N. Charter.

2. The ICC would not be able to exercise jurisdiction over states, only
individuals.

3. The jurisdiction of the ICC should be limited to those international

crimes specified in existing treaties.
4, The ICC would serve as a supplemental justice system for national
justice systems.
5. The ICC would not operate on a permanent basis, rather it would
operate only when necessary.
(Peter, 186)
These five original principles met with mixed reactions. In particular, principles three
and four were considered problematic in that there was no clear consensus as to what
crimes were extensively “international” and covered under international law.
Furthermore, many states were uneasy with the notion of a “supplemental justice
system,” questioning how such a system could be constructed and enacted without
invading the perceived aspects of state sovereignty. Finally, the fifth principle—creating
a court which would operate on an ad-hoc basis was completely eliminated during the

preparatory sessions in favor of establishing a permanent court.
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3.2: TheOrganization of the Court

For the purpose of this study, | want to focus on the final draft of the ICC Statute,
and the powers invested in the ICC at the time of the Statute’s signing. Over the next few
pages | will introduce key elements of the ICC. Essentially, | will provide a brief
overview of the Rome Statute and then summarize some of the key elements in order to
provide a greater understanding as to how the ICC is intended to dPerate.

Part One of the Statute serves to establish the Court. Articles One through Four
authorize a permanent Court, place the seat of the Court at The Hague in the Netherlands
and provide the Court with international legal personality. Part Two deals with the
jurisdiction of the Court, issues of admissibility and applicable law. Article Five
empowers the Court with automatic jurisdiction in only four specific core crimes: crimes
of genocide, crimes against humanity, war crimes, and crimes of aggression. The Statute
fails to define explicitly what is meant by “crimes of aggression,” and thus the Court will
not have jurisdiction over such crimes until the Assembly of States Paditsrmines
an appropriate definition. However, the Statute clearly defines what is meant by crimes
against humanity, war crimes and geno@iddrticles Eleven through Thirteen discuss
the jurisdiction of the Court. In particular, they establish the princiglear istliction
ratione temporis or that the Court only has jurisdiction over crimes committed after a
state has entered into the Statute. Article Fourteen discusses the trigger mechanisms for
the Court. In particular, a case may be brought before the Court by a state party referring
the matter to the Prosecutor, the Security Council bringing the case before the Prosecutor,
or the Prosecutor initiating the investigation in accordance with Article 15 (which can be

found in Appendix B).

Article 17 establishes the admissibility of cases before the Court. Whenever a

state has already made a ruling on a particular case, or when the state is in the process of

22 All of the following information is drawn from the Rome Statute of the ICC, that is UN document
A/CONF.183/9.
% The Assembly of States Parties is comprised of all signatory states to the Statute.
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investigating or trying the case, the Court will not be able to investigate or admit the case.
However, the Court will be able to admit a case when the national proceedings were held
as ashield for the person concerned, when due process has not been met, and when the

proceedings were not conducted independently or impartially (as judged by the Court).

Article 19 outlines the procedures by which individuals and states may challenge
the jurisdiction of the Court. In particular, an individual who is accused, or who has been
issued awarrant of arrest, may challenge the authority of the Court. States may also
challenge the authority of the Court if they are actively pursuing, prosecuting or
Investigating the case in question. Article 20 establishes the principle of ne bisin idem
within the decisions of the Court. In other words, no person may be tried twice before
the Court for the same crime—a prohibition of double jeopardy. Furthermore, another
Court may try no person for the same crimes with which they have been convicted or
acquitted by the Court. Likewise, no person who has been tried by national courts may
face prosecution by the ICC unless the trial was used to shield the accused or was not

impartial and independent.

Part IV of the Statute outlines the composition and administration of the Court. In
particular, the Court has four principal organs: the Presidency; an Appeals Division, a
Trial Division and a Pre-Trial Division; the Office of the Prosecutor; and the Registry.

The first two organs of the Court, the Presidency and the courts themselves, will be
comprised of judges each of whom will serve on a full-time basis. The number of judges
shall remain 18 unless the workload of the Court becomes demanding enough to require
an increase in the number of judges. At such a time, the Presidency, after approval by the
Assembly of States Parties, may increase the number of the judges. Not only do the
States Parties elect the judges, but the Assembly also nominates them. Furthermore, no
two judges may be from the same state and the judges should reflect the diversity of
states and peoples present within the international system. Finally, the judges are elected

for a term of nine years.

2 For a complete description of how these crimes are defined, you will find the entire Rome Statute of the
ICCin Appendixes A, B and C.
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The Presidency itself is comprised of a President and First and Second Vice-
President. All three of these positions are elected from among an absolute majority of the
judges for three-year terms and the possibility of one reelection. The Presidency
essentially serves as the day-to-day administrative arm of the Court. The Chamber’s
organ of the Court is comprised of three divisions. The President and four other judges
head the Appeals Division. The Trial and Pre-Trial Divisions must consist of not less
than six judges. Judges within the Pre-Trial and Trial Divisions serve three year terms
and may serve on a temporary basis in the other chamber. However, judges assigned to
the Appeals Division may only serve within the Appeals Division and must serve in that

chamber throughout their tenure on the Court.

The third organ of the Court is that of the Prosecutor. The Prosecutor is elected
through secret ballot by an absolute majority of the judges and serves on a full-time basis.
The Prosecutor must act in total impartiality and is assisted by one or more Deputy-
Prosecutors. The Prosecutor is responsible for receiving referrals for prosecution, for
investigating crimes and for presenting the prosecutions before the Court. At any point
that a Prosecutor may feel partial in a case, or when the Assembly of Parties States or the
President may perceive a Prosecutor as being partial, the President has the power to
remove the Prosecutor from the case. The final organ of the Court is the Registry, the
non-judicial arm of the Court. Members of the Registry are elected by absolute majority
of the judges and five year terms with one opportunity for reelection. The role of the
Registry is to provide counseling for witnesses, set up victim and witness units, establish
witness protection programs and aid in all other non-judicial aspects of the Courts

administration.

The organs of the Court are to work impartially and independently of any national
or political bias. However, should a judge or prosecutor not behave in such a manner,
then “a decision as to the removal from office of a judge, the Prosecutor or a Deputy
Prosecutor shall be made by the Assembly of States Parties” (Article 46 of the Rome

Statute of the ICC). In other words, judges and the Prosecutor are accountable to the



Assembly of Parties States in that they must satisfy a mgjority of the Assembly or face
removal.

Because the power of the Court is such a contentious issue, | would like to return
for a moment to the Court&urisdiction Rationae Materiae. The Court has automatic
jurisdiction in the area of core crimes: crimes against humanity, crimes of aggression,
war crimes, genocide. THerisdiction Rationae Materiae for each crime is steeped in a
rich history of international law. One example is the crime of genocide, which is
considered to be within the “inherent” jurisdiction of the Court; the definition of genocide
comes from the 1948 Convention on Genocide. The definition for crimes against
humanity comes from Article 5 of the Statute of the International Criminal Tribunal for
the Former Yugoslavia and from Article 21 of the Draft Code of Crimes Against the
Peace and Security of Mankind provisionally adopted by the ILC in 1991. War crimes
are defined in Article 3 of the Statute of the International Criminal Tribunal for the
Former Yugoslavia and Article 22 of the Draft Code of Crimes Against the Peace and
Security of Mankind. Finally, crimes of aggression—although not yet clearly defined in
the actual Rome Statute—are rooted in Resolution 3314 of the General Assembly
(December 14, 1974) and the United Nations Charter, Article 2, Section 4 (Wexler, 687).

3.3: ThelCC and State Sovereignty

While the Rome Statute creates a highly structured Court empowered with
jurisdiction only over specific “core crimes,” universal acceptance of the Court has yet to
be garnered. In fact, the United States—active in the preparatory sessions of the Court—
decided not to sign the Rome Treaty and thus dealt a strong blow to the emerging court.
The United States was not original in its reservations about the Court. In fact, the U.S.
offered the same list of reservations that states have presented since the notion of
international organizations (or international cooperation) was introduced—namely, that

the ICC is a threat to state sovereignty. “Senator Jesse Helms has led this charge, arguing
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that the country must be ‘wary of turning the sovereignty of the United States in the

slightest degree to a world court or any other tribunal by any other n&te.”

The argument that the ICC, just as the United Nations before it, erodes state
sovereignty is more a political issue than a legal one. However, this should in no way
imply that political arguments could not be every bit as important as legal concerns. In
fact, the concept of state sovereignty often serves as a roadblock to international efforts
aimed at creating monitoring regimes, economic communities, and even the
establishment of human rights accords. However, scholars are exerting little effort into
actually separating the myths of sovereignty from the real world limitations of
international organizations. There is little doubt that international organizations may be
used as a means to place pressure on states to behave in a manner that—absent the
pressure—states would choose ndftoHowever, as | mentioned when discussing
Kenneth Waltz, a state that is sovereign is one that “decides for itself how it will cope
with its internal and external problems” (Waltz, 96). In other words, sovereignty does
not entail total independence from all outside pressure. Rather, sovereignty is the ability

to decide whether or not to give in to the outside presSure.

The question then is what impact the ICC will have on the institution of state
sovereignty. In order to address that question, | have established a definition of what the
institution of sovereignty is and a set of criteria for evaluating sovereignty. Now that |
have provided a brief overview of the structure of the ICC, | want to examine three
specific aspects of the Court that are argued to erode state sovereignty—the automatic

jurisdiction of the Court, the trigger mechanism, and what constitutes a core crime. | will

% Senator Jesse Helms from the 140 Congressional Record S96-01, S101 (daily edition January 26, 1994)

guoted in Paul Marquardt's “Law Without Borders: The Constitutionality of the International Criminal
Court,” Columbia Journal of Transnational Law 33:73, 142.

% The now fulfilled threat by NATO to launch air strikes on Yugoslavia should the Serbian Yugoslav
government refuse to halt its offensives on the ethnic Albanian population in Kosovo is a good example of
how international organizations may be used to put pressure on states for the purposes of impacting state
action.

2" 1f we apply this definition of sovereignty to the NATO air strikes example, then the sovereignty of by
Yugoslavia would not be undermined air strikes so long as the ultimate decision of whether to face air
strikes or not (i.e., sign the peace treaty on Kosovo and end hostilities there) is ultimately made by the
Yugoslav government.
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examine each of these elements independently, evaluate the arguments that states have
given for each of their opinions on each, and then apply the criteria of sovereignty in
order to evaluate what impact each of these individual aspects of the Court appearsto
have on state sovereignty. Finally, after examining these aspects of the Court
independently, 1 will then evaluate what the impact of each of these aspects, taken
together, may have on the institution of state sovereignty.
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Chapter Four: Evaluating the Impact of the ICC on State Sover eignty

While the establishment of a permanent international criminal court may be
rooted in centuries of political and legal development, both Court proponents and
opponents at times have misconstrued notions as to the impact of the Court on the
ingtitution of state sovereignty. Some human rights proponents seem to favor
establishing the Court on the basis that the Court may stem the tide of further human
rights abuses—or, at the very least, serve as a mechanism for holding responsible those
individuals who are egregious human rights abusers. To some degree, these Court
supporters seem to possess a potentially over-optimistic view of the potential of the ICC
to function in light of the very real political and legal dilemmas of state sovereignty.
Conversely, opposition to the Court is often rooted in a similarly grandiose notion that
the ICC will be able to somehow erode the institution of state sovereignty and thereby

undermine the authority of the state.

The purpose of this chapter is to examine the debate surrounding the two most
contentious elements of the Court: the Court’s jurisdiction and the trigger mechanism.
To this end, | will first provide a brief analysis of the developments within each
preparatory session dealing with the two issues at faAdterwards, | will examine
each issue as they were finalized in the Rome Statute. | will then analyze the key
arguments made by participating states. Finally, | will be able to apply the criteria for
evaluating sovereignty to both the trigger mechanism and the core crimes of the ICC.
This final venture will allow me to address the larger research question of what the

potential impact of the ICC will be on the institution of state sovereignty.
4.1: Core Crimes

The issue of which crimes will fall under the domain of the Court is ultimately an

issue of jurisdiction. And the debate surrounding the jurisdiction of the Court is rooted in
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the potential strength and weakness of a Court that is either too broad or narrow in scope.
Defenders of traditional notions of state sovereignty argue that a Court empowered with a
broad and potentially fluid mandate would create a body that could threaten the national
sovereignty of states. Conversely, Court proponents fear that too narrow ajurisdiction

would function as a bulwark to any real efforts at securing human rights.

The preliminary draft of the International Law Commission envisioned a Court
whose jurisdiction would cover “five categories of offenses: genocide, aggression,
serious violations of the law and customs applicable in armed conflict, crimes against
humanity, and treaty crimes listed in the annex” (Wexler, 690). Under this latter clause
“treaty crimes under annex” there were nine different types of crimes, ranging from

torture and hostage taking to unlawful seizure of an aircraft and drug traffféking.
4.1.1: ThePreparatory Sessions

During the First Session of the United Nations Preparatory Committee on the
Establishment of the ICEthe issue of core crimes was first debated by interested states.

There was widespread agreement that [the] core crimes should include
genocide, other crimes against humanity, and serious violations of the
laws and customs applicable in the armed conflict, although there was a
divergence of opinion concerning whether the ICC should have inherent
(automatic) jurisdiction over all core crimes or just genocide, as provided
in Article 25(1) of the ILC draft statute.

(Hall 1997, 178)

% Note that while at least either the trigger mechanism or the core crimes of the Court were discussed in

each one of the preparatory sessions, not every session discussed both elements. Therefore, | will limit my
discussion of the sessions to only those that apply to each element in turn.

» For adetailed list of al nine treaty crimes, and the treaties they are derived from, see Article 20(€) of the

1994 Draft Statute of the International Criminal Court produced by the International Law Commission.

% There were six preparatory sessions. However, all official UN documents simply use the term

“PrepCom” (followed by the session number) to refer to the United Nations Preparatory Committee on the
Establishment of the ICC.
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Support was less evident, however, for the inclusion of “treaty crimes” within the
jurisdiction of the Court. In fact, the United States pushed for the exclusion of “treaty
crimes” from the statute on the basis that such crimes were not adequately defined within
international law (Hall 1997, 179).

The ILC draft statute is problematic in that it would create a dichotomous
jurisdiction for the Court with elements in both the domestic and international spheres.
Should the jurisdiction of the Court include such crimes as that of drug trafficking, then
the Court ultimately would enter the realm of domestic state policy. While international
customary law may dictate that most states object to drug trafficking and production,
there is no true international consensus that drug trafficking itself is a crime at the
international level. Crimes of genocide or crimes against humanity are by their very
nature international crimes in that the international community has forged a consensus
that all individuals, regardless of their citizenry, are to be secured the freedom from these
types of egregious human rights violations. Moreover, these international crimes were
codified through the 1948 Convention on Genocide, Article V of the Statute of the
International Criminal Tribunal for the Former Yugoslavia, Article 18 of the Draft Code
of Crimes against the Peace and Security of Mankind and the Nuremberg Charter. In
other words, there is a fine but important distinction between international treaty law and
international customary law, and within PrepCom1 the general consensus supported a

Court whose jurisdiction was defined under the more developed treaty law.

In PrepComa3 the participatory states more clearly defined what “crimes of
genocide” and “crimes against humanity” meant. The majority of states agreed that the
crime of genocide would be defined exactly as it is in Article Il of the Convention on the
Prevention and Punishment of the Crime of Genocide. Furthermore, it was agreed that
acts of genocide could occur either in times of war or peace. However, the United States
as well as a handful of other countries wanted to refine crimes of genocide as occuring

only when the accused attempted to eradicate a substantial portion of the group’s

%! For amore detailed account of the difference between international customary law and international
treaty law see “The Proposed International Criminal Court: An Appraisal” by Leila Sadat Wexler, Cornell
International Law Journal, volume 29:1996, 656-726.
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population.® In the end, the committee adopted a less stringent interpretation of how
many people an accused must intend to harm, indicating that merely more than a small
number was required (Hall 1998a, 126).

The discussion and inclusion of both crimes of aggression and war crimes
indicated a change in the traditional interpretation of international law. Traditionally, war
crimes could only be committed in acts of international conflict. However, for the first
time, war crimes were defined as “serious violations of humanitarian law in both
international and noninternational conflict” (Hall 1998a, 129). In other words, the
international community arrived at a consensus that war crimes could be committed in an
internal or domestic armed aggression and still be a violation of international rather than
solely domestic law. Similarly, during PrepComa3 there was also surprising support for
the inclusion of “crimes of aggression” the jurisdiction of the Court. While not clearly
defined, the essential concept of “crimes of aggression” marks a turning point in
international law in that prior to this point, the international community appeared
reluctant to even attempt to define what actions should be deemed as “aggressive.” As
such, there is little precedent on which to base any future definition and thus, for the first
time, one sees an active movement in forging an international consensus on the definition
of aggression. (Hall 1998a, 129)

PrepComb served to narrow the definition and scope of war crimes. Within this
session the major discussion involved the debate surrounding the inclusion of a threshold
for which war crimes—as defined through treaty and customary law—would fall under
the jurisdiction of the Court. This threshold would then serve to limit the Court’s
jurisdiction to only specific offenses instead of empowering the Court with jurisdiction
over all standard definitions of war crimes. The United States, Great Britain and a few
smaller states all supported the establishment of a threshold. However, Egypt, New

Zealand, Switzerland and the International Committee of the Red Cross (ICRC) argued

% For adiscussion as to how this position by the US is similar to an understanding attached by the Senate

of the United States to the Genocide Convention see Christopher Keith Hall's “The Third and Fourth
Sessions of the UN Preparatory Committee on the Establishment of an ICC,” The American Journal of
International Law, volume 92:1998, supra note 10, p. 126.
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against such a threshold. In particular, the ICRC delegation argued that “[n]o threshold
has ever been required as a definition of war crimes” and that to incorporate such a
threshold would add a “new element to the offense” that “clearly does not reflect existing
law” and that “would contribute to the confusion between crimes against humanity and
war crimes.® In the final stage of the session, the participating states found unanimous
support for empowering the Court with jurisdiction over grave violations of the Geneva
Conventions and were generally receptive to granting the Court jurisdiction over
numerous violations of humanitarian law during periods of armed conflict. Therefore, a
general compromise was reached as to the issue of a threshold when dealing with war
crimes—the Court will have jurisdiction over all serious violations of the Geneva
Conventions and also under certain elements of standard treaty and customary

humanitarian law regarding armed conflicts (Hall 1998b, 332).

PrepCom6 was perhaps the most important session for the discussion of war
crimes. Within this session the participating states were able to discuss four separate
models concerning whether and how states could accept ICC jurisdictional acceptance
and the solidification of the four core crimes. In terms of the former, there was great
concern among participating states as to the means by which the Court’s jurisdiction
would be accepted. The committee essentially considered four different models.

1. Each state party would choose whether or not to accept the ICC’s

jurisdiction over some or all of the crimes within its jurisdiction (either
an opt-in or opt-out model). (This model received little support).

2. Certain states (whether parties to the statute or not), such as the state
with custody of the suspect or accused, the state on whose territory the
crime occurred, the state of the accused’s nationality, the state of the
victim’s nationality the state requesting extradition or any other
interested state, would have to consent before the ICC could exercise

its jurisdiction in a particular case (state consent regime). (France

% |CRC, Comments on the informal working paper on war crimes of 31 October 1997, at 1 (December 2,
1997). Cited in Christopher Keith Hall's “The Fifth Session of the UN Preparatory Committee on the
Establishment of an International Criminal Court,” American Journal of International Law, volume
92:1998, 332.
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supported variants of this model, while the United States “reserved” its
position).

3. Each state party would accept the inherent (automatic) concurrent
jurisdiction of the ICC by accession or ratification of the statute with
respect to all the core crimes and for every case the ICC investigated
or prosecuted (supported by the United Kingdom).

4. The ICC would exercise the same universal jurisdiction over any core
crimes as each of its state parties have under international law
(supported by Germany).

(Petrasek, 549-550)

The final provision for jurisdiction is something of a hybrid between the second and third
models. Article 12 of the Rome Statute establishes the preconditions to the exercise of
the Court’s jurisdiction. Within this framework, all member states accept the jurisdiction
of the Court with respect to the core crimes. However, a non-party state may also accept
the jurisdiction of the Court for any core crime simply for the duration of the Court’s

investigation and prosecution.

The scope of the core crimes was finalized to include only the four core crimes of
genocide, crimes against humanity, war crimes and crimes of aggression. While the
United States attempted to hamper the inclusion of crimes of aggression, it was
nonetheless included in the final Rome Statute. Furthermore, Germany attempted to
establish a definition for crimes of aggression that was to be rooted in the work from the
Nuremberg Tribunal. According to the Germans, crimes of aggression are the carrying
out of an “armed attack directed by a State against the territorial or political independence
of another State when this armed attack was undertaken in [manifest] contravention of
the Charter of the United Nations [with the object or result of establishing a [military]
occupation of, or annexing, the territory of such other State or part thereof by armed

forces of the attacking state fHowever, this working definition was never adopted by

% Excerpt from German Working Paper on the Definition of the Crime of Aggression. UN Doc.
A/AC.249/1998/DP.11. Cited in David Petrasek’s “The Sixth Sessoin of the UN Preparatory Committee

43



the member states, and this ultimately created a major stumbling block for the adoption
of the Statute by the United States. By not accepting the German working definition, the
interested states |eft open the question as to what the final definition would be. In other
words, the states knew that the Court would have jurisdiction over crimes of aggression
but there was no consensus as to what those crimes would be and thus, what areas of
individual and state action the Court would have authority over (Petrasek, 550-551).

Most of the Rome Statute was aready determined by the time of itssigning. As
aready stated, the jurisdiction of the Court appliesto al treaty signatories with regards to
any of the core crimes. However, the Court may also apply its jurisdiction over breaches
of the core crimes even when the crime is committed by a non-signatory state—so long
as the state voluntarily accepts the jurisdiction of the Court. In this regard, there is a mix
between universal jurisdiction (at least for the signatory states) and a modified notion of
jurisdiction based on state consent (for nonmember states). Furthermore, the core crimes
have been limited to four specific crimes which are—with the possible exception of
crimes of aggression—rooted in an extensive history of international treaty and
customary law. The four core crimes of the Court are crimes against humanity, war

crimes, crimes against humanity and crimes of aggredion.
4.1.2: State Positions

The positions of the United States and Germany offer an interesting comparison
into the different ways in which states may approach the Court and the “vision” that a
state may have for the role of the Court. For this reason, | will limit my focus of state
positions to those of these two statesGermany served as perhaps the most progressive

state within the preparatory sessions. With regards to the issue of core crimes, Germany

on the Establishment of an International Criminal Court,” American Journal of International Law, volume
92:1998, 551.

% The treaty definition for the crimes may be found as follows: crimes against humanity (Appendix A), war
crimes (Appendix B), crimes against genocide (defined under the Genocide Convention). Note that as of
yet there is no definition of the crime of aggression.

* There are also more practical reasons for limiting the discussion solely to the United States and Germany.
Not only are the working papers from these two states easily accessible, but they represent different sides
of the principal arguments dealing with the core crimes and trigger mechanism of the ICC.




was a strong proponent of including the four core crimes formally embodied in the Rome
Statute. As mentioned earlier, Germany was a strong defender of including the crime of
aggression under the jurisdiction of the Court and even provided aworking definition for

such crimes (a definition which ultimately was rejected).

Beyond this, Germany outlined its support for what is deemed the “main building
blocks” of the Court. Among these building blocks are the concepts of complementarity,
a rejection of the “opt-in/opt-out” approach to Court jurisdiction, a rejection of allowing
reservations among signatory states and an attempt to further refine the definitions of war
crimes and crimes of aggression. Article 15 of the ILC draft statute establishes the
complementarity of the Court. Complementarity is a legal principle that rests on the idea
that the jurisdiction of the ICC should complement the jurisdiction of national courts. To
this end, the ICC will investigate and hear cases (involving violations of one of the four
core crimes) when national courts are either unwilling or unable to provide fair and
impartial trials for violators of these crimes. With regards to the practice of reservations,
Germany argued that there should be no ability for states to ratify certain elements of the
treaty while reserving the application of other treaty obligations on the basis of “national
security” or the like. In other words, the Statute should be ratified in its totality so that all
states who are signatories will be similarly responsible under international law.
Correspondingly, Germany also rejected the concept of an opt-in/opt-out policy for states
with regards to ICC jurisdiction. The whole basis for the state consent regime, in which
states would voluntarily choose which particular cases (as opposed to which particular
crimes) would be under the jurisdiction of the Court, it was feared, would limit the
Court’s effectiveness. Finally, Germany also stressed the need for broadening the
definition of war crimes to include internal armed aggression instead of limiting war
crimes to only international armed aggressibasd pushed for the inclusion of crimes
of aggression in the jurisdiction of the Cotirt.

%" For an actual account of the German position on war crimes see the Germany Reference Paper on War
Crimes, which is UN Doc A/AC249/1997/WG.1/DP.23/Rev.1.

* This information is found in the German working paper on the “International Criminal Court: The
German Position” UN Doc A/AC249/1998/DP.2.
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From the outset, Germany envisioned a Court empowered enough to ensure that it
would serve as an effective institution, and with as broad a jurisdictional mandate as
conceivable within the current stage of international legal development. Therefore,
during PrepCom1 Germany argued strongly for an interpretation of complementarity that
would facilitate the Court’s efforts at exercising its jurisdiction. When the concept of
complementarity was first introduced in the ILC draft statute, there emerged two
interpretations as to what the concept implied. The first interpretation, supported by the
United Kingdom, envisioned complementarity to imply the “primvagit [emphasis is
that of the author] of states to bring criminals to justice, the integration of the concept of
complementarity in all aspects of state cooperation with the ICC, and an exceptional and
restricted role for the ICC” (Petrasek, 181). In this view, the concept of complementarity
is based on the concept of the state and state action as primary and the role of the Court
as a secondary concern. Germany argued an alternative view of complementarity that
implied that “the ICC should act when states failed to carry outdbgifemphasis is
that of the author] to bring people to justice. ...[Germany] argued that the ICC itself had
to be able to decide whether to exercise its concurrent jurisdiction when the national
proceedings were not impartial or independent, or were designed to shield the accused
from international criminal responsibility...” (Petrasek, 181). Within this construction of
complementarity, the Court would be empowered with the ability to judge when a state
was incapable or unwilling to provide a fair and impartial trial—and thus, the Court

would be able to enforce its jurisdiction in these instances (Petrasek, 181).

During PrepCom3 Germany began an intensive effort to expand the Court’s
jurisdiction to include the crime of aggression. Germany argued that there was sufficient
work in treaty and customary law to establish a definition for “aggression.” For example,
general definitions of the crime could be derived from Article 6(a) of the Nuremberg
Charter and also from the UN General Assembly’s 1974 definition of crimes of
aggression. However, this latter definition was not intended to determine independent
criminal responsibility but to aid the Security Council in determining whether a state had

actually committed an act of aggression (Hall 1998a, 129).
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During PrepCom6, Germany presented an informal working paper to elaborated
in the relationship between Court jurisdiction and signatory states. As discussed earlier,
Germany argued that states that become a party to the statute should automatically accept
the universal jurisdiction of the Court over the four core crimes.

[Essentially], there is no reason why the ICC—established on the basis of

a Treaty concluded by the largest possible number of states—should not

be in the very same position to exercise universal jurisdiction for

genocide, crimes against humanity and war crimes in the very same
manner as the Contacting Parties themselves. ...This means that, in the
same manner as the Contracting States, the ICC should be competent to
prosecute persons which have committed one of these core crimes,
regardless of whether the territorial State, the custodial state or any other

state has accepted the jurisdiction of the CSurt.

In other words, Germany attempted to secure for the Court the same sort of legal
personality as any sovereign state: if a state should maintain universal jurisdiction over
any of the core crimes (minus crimes of aggression), then so too should the ICC. Without
such universal jurisdiction, the Court (which through the Rome Statute is the appropriate
organ to deal with any of these four core crimes) would lack the same type of
jurisdictional authority given to any state. Therefore, the absence of such universal

jurisdiction would ultimately weaken the development and effectiveness of the Court.

While Germany pushed for broadening the scope and power of the ICC, the
United States lobbied for a more downscaled role and mission for the Court. The United
States first began to outline its policy for the Court in November 1995. Speaking on
behalf of the United States government, Deputy Legal Advisor Jamison Borek outlined
the U.S. rationale as to why crimes of aggression should not be included within the

mandate of the Court.

% UN Doc A/AC249/1998/DP.2. Cited in David Petrasek’s “The Sixth Session of the UN Preparatory
Committee on the Establishment of a ICC,” American Journal of International Law, volume 92:1998, 550
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We aso view the inclusion of the crime of aggression as highly

problematic on numerous grounds. Thisisfundamentally a crime of

states, as to which the Security Council would have to play a central role.

It thus presents all the risks of politicization in aserious form. Itis,

moreover, acrime which is still very ill-defined. The Nuremberg Tribunal

did not have to confront this problem, asit was dealing after the fact, with
aclear and specific case. In the abstract, however, it is not universally
established what fits even with the limited concept of “waging a war of
aggression.” ...What about controversial concepts such as humanitarian
intervention or a war of liberation? Including the crime of aggression

would require clear, universally accepted answers to these quéStions.

In other words, the US argued that until there was a clear and universally accepted
definition of which actions constituted “aggressive acts” there should not be an inclusion
of the crime of aggression within the jurisdiction of the Court. Even a clear definition of
“aggressive acts” or a “war of aggression” can be problematic. For example, once we
establish a consensus as to what constitutes a war of aggression, how can we differentiate
that from a humanitarian intervention or an act of aggression which does not fulfill the
standard notion of war? “The primary historical precedent is not aggression, but rather
waging a war of aggression—an arguably clearer and narrower concept. The precedent,
moreover, concerns particular situations which did not present some of the difficult issues
potentially involved, such as cases of arguable self-defense or humanitarian
intervention.** Furthermore, acts of aggression are more likely to be crimes of states
rather than individuals and thus potentially allow for a high level of politicization.
Moreover, only the individual—not the state—is to be held accountable under the
jurisdiction of the ICC, and, as states rather than individuals normally commit crimes of

aggression, the inclusion of such crimes under the ICC mandate appears superfluous.

“0 Statement by Jamison Borek, Deputy Legal Advisor to the United States Department of State on Agenda
Item 142: Establishment of an International Crimina Court to the Sixth Committee of the United Nations
General Assembly, 50" Session.

41 Statements from the United States Mission to the United Nations “US Statement on the International
Criminal Court,” Sixth Committee of the SUN General Assembly, October 31, 1996.
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Beyond simply which crimes would fall under the jurisdiction of the Court, the
United States also attempted to limit the actual structure of the Court’s jurisdiction. The
US argued that for “the Court to have ‘inherent jurisdiction’ over violations of
humanitarian law (other than possibly the crime of genocide) is ill-conceived...and will
not achieve the broad support necessary for a viable Céuftie United States feared
that to empower the Court with inherent jurisdiction for all core crimes would create too
strong of a Court and that would ultimately limit the palatability of the Court to potential

signatory states—as was ultimately the case with the United States.

Throughout the Preparatory Committee Sessions, the United States continued to
reaffirm its commitment to limiting both the jurisdiction and the core crimes handled by
the Court. During PrepComl there was a limited effort among participant states to
broaden the scope of Court jurisdiction to include a variety of annex crimes (hijacking,
hostage taking and drug offenses). However, the United States and a number of other
key states opposed such measures and ultimately the concept of including “annex crimes”
within the jurisdiction of the Court diminished (Hall 1997, 179).

During PrepComg3, the United States made a number of efforts at refining the
proposed definitions of genocide and war crimes. In particular, the US fought to limit the
jurisdiction of the Court to crimes of genocide only when “the accused intended to
destroy a substantial part of the group” (Hall 1998a, 126). In other words, the United
States wanted to establish a “threshold” number of intended victims before a crime of
genocide could be considered to have taken place. Along the same lines, the US tried to
limit the scope of war crimes to only the most “serious” breaches of humanitarian law.
This conception of war crimes was more in line with the 1907 Hague Convention and
Regulation than the 1977 Geneva Protocol (Relating to the Protection of Victims of
International Conflict December 12, 1977). This latter agreement defined the category of
breaches of humanitarian law in a much broader and more encompassing manner (Hall
1998a, 128).

2 1bid.
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The debate surrounding war crimes and crimes of genocide isinherently an
argument about the state of customary international law. The United States based much
of its arguments on the notion that the ILC draft statute proposes definitions of the core
crimes which are broader than the definitions generally conceived and harmonized
though international customary law. Where sufficient treaty law is absent, the Society
must rely on the historical development of customary law. Inthislatter arena, the US
argues that the international community has failed to reach a consensus as to broadening
the scope of these core crimes. Thus, any attempt to broaden the scope of the crimes
through the jurisdiction of the Court will ultimately impede the Court’s ability to become

effective and threaten the acceptance of the Court by the majority of states.

However, the debate may reflect a more practical concern as well. The argument
could be made that by broadening the mandate of the Court to cover crimes in manners
that are not historically rooted in either customary or treaty law, the Court would be
granted a degree of power to act in instances and manners that states themselves do not
possess. Allowing the Court to have such power may spark fears among state leaders that
the Court would be assuming power in areas where even sovereign states are not allowed

to act.

4.2: TheTrigger Mechanism

A trigger mechanism refers to the method by which a case is brought before the
Court (Hall 1997, 181). The concept of a trigger mechanism is inherently a political one.
The question becomes—which entities should be empowered to bring incidents before
the Court for the possibility of trial? The debate surrounding the trigger mechanism of
the Court was as contentious an issue as that relating to what crimes would fall under the
Court’s jurisdiction. The importance of the trigger mechanism is twofold—it will
determine how and even if certain cases will be brought before the Court, and an
appropriate trigger mechanism can ensure that Court efforts are not hindered by

politicization.
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4.2.1: ThePreparatory Sessions

The debate around the trigger mechanism of the Court proved to be one of the
most contentious issues for PrepCom1. During PrepCom1, “the permanent members of
the Security Council and many other states supported the power of the Security Council
under Article 23(1) of the ILC draft statute to refer situations to the ICC.... [At the same
time] Mexico and some other states argued that the Security Council should have no role
in referring matters to the ICC” (Hall 1997, 181). Under the UN Charter, it is the
function of the Security Council to determine if a state has committed an act of
aggression. Therefore, members of the Security Council argued that it is only the role of
the Security Council to first determine whether an act of aggression has occurred and
then to refer that case to the ICC. However, a number of participating states argued that
allowing a political body such as the Security Council to first determine whether a crime
had taken place before a matter could be referred to the ICC would only serve to destroy
the independent nature of the Court.

While a good deal of the debate focused on the role of the Security Council, it
was not the only proposed trigger mechanism for the Court. The majority of states
agreed with Article 25 of the ILC draft statute that states party to the treaty should be able
to submit cases to the Court. The debate here is over the ability of the states parties to
refer cases before the Court if the Security Council was already debating th€ cases.
Along the same lines, the members also had to determine whether states parties could
refer specific cases—or only general situations—to the Court (Hall 1997, 181-182).

This issue was further discussed during PrepCom4. Article 23 of the ILC draft
statute states that “no prosecution may be commenced under this Statute arising from a
situation which is being dealt with by the Security Council as a threat to or breach of the

peace or an act of aggression under Chapter VII of the Charter, unless the Security

3 Of course, this particular issue could not be fully debated until the role of the Security Council was first
determined.
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Council already decided” Should the states parties accept this article then they would
by default allow any perm-five member of the Security Council to have veto power over
any Security Council resolution authorizing Court prosecution. There was also one final
proposal to empower the Security Council with the ability to prevent prosecution for a
twelve-month renewable period to allow for the Security Council to further investigate
the situation (Hall 1998a, 151).

While the debate within the preparatory sessions mainly focused on the role of the
Security Council as a trigger mechanism, other proposed trigger mechanisms were
slightly less controversial. In the final Rome Statute, the Assembly of States Parties
adopted a three-pronged trigger mechanism in which instances (or cases) can be brought
before the Court. Specifically, the Rome Statute empowered the Court to act in three
separate instances: first, when a State Party refers a situation to the Prd3sectmnd,
when the Security Council (under Chapter VIl of the Charter of the United N8t
Article 16 of the Rome Stat(ft@ refers a crime to the Prosecutor; or, finally, when the
Prosecutd? initiates a criminal investigation. Within this framework, the Security
Council or a states parties could request the Prosecutor to initiate an investigation.
However, the actual decision to initiate the investigation, and ultimately to bring the case
before the Court, will be left to the discretion of the Prosecutor. Likewise, the
Prosecutor, should there be enough evidence to warrant such action, may initiate their
own independent investigation and ultimately even bring individuals to trial (thus the

notion of the “independent prosecutor”).

“ Cited in Christopher Keith Hall's “The Third and Fourth Sessions of the UN Preparatory Committee on
the Establishment of an ICC,” The American Journal of International Law, volume 92:1998, 131.

“® Article 14 allows a state to refer a “situation” not a case before the Court. Once a situation is referred to
the Court then the Prosecutor will investigate the situation to determine if a person (or persons) should be
charged with a crime.

“6 Article 13(b) empowers the Security Council to refer issues which fall under the realm of its mandate
under Chapter VIl of the United Nations Charter.

" Article 16 applies to the earlier discussion of the Security Council’s ability to delay investigation of
certain crimes. Article 16 states: “no investigation or prosecution may be commenced or proceeded with
under this Statute for a period of 12 months after the Security Council, in a resolution adopted under
Chapter VIl of the Charter of the United Nations, has requested the Court to that effect; that request may be
renewed by the Council under the same conditions.”
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4.2.2: State Positions

The trigger mechanism established by the Rome Statute did not meet with
universal praise. Infact, just asin the debate surrounding the core crimes of the Court,
the United States and Germany represented opposing sides of a very contentious debate.
Germany feared that by not allowing for a Independent Prosecutor to have the ability to
initiate investigations one would run the risk of having this “historic project watered
down to the lowest common denominator. The result would be a very weak Court,
without any authority of its own, which could only become involved when the States
concerned or the Security Council made an exception to this efte@t’this end,
Germany argued that the relationship between the Security Council and the Court should
be a limited one. Germany supported the Singapore compromise propasal
“reject[ed] the view that the Security Council should be able to block prosecution only by
dint of dealing with specific situations™” Essentially, then, the German fear is not that
of a strong Court, but of one too weak to be productive.

Germany did not begin to take an active role in the debate surrounding the
establishment of trigger mechanisms until PrepCom3. During PrepCom3 Germany
began to indirectly discuss the role of the Security Council as a trigger mechanism. As
discussed earlier, during PrepCom3 Germany began an intensive effort to include the
crime of aggression as one of the core crimes of the Court. In doing so, Germany re-
intensified the debate surrounding the role of the Security Council as ultimately
aggression falls under the Security Council’s UN Charter mandate. (Hall 1998a, 120).
While Germany did not take an active role in the formulation of the trigger mechanism of

the ICC, it did present a compelling argument for limiting the role of the Security Council

“8 The procedure for the Prosecutor to initiate an investigation is outlined under Article 15 of the Rome

Statute.

“ This information is found in the German working paper on the “International Criminal Court: The
German Position” UN Doc A/AC249/1998/DP.2.

% The Singapore proposal attempted to amend Article 23(3) of the ILC draft statute so that “no
investigation or prosecution may be commenced or proceeded with under this statute where the Security
Council has, acting under Chapter VIl of the Charter of the United Nations, given a direction to that effect.”
Non-Paper/WG.3/No.16, August 8, 1997.

*! This information is found in the German working paper on the “International Criminal Court: The
German Position” UN Doc A/AC249/1998/DP.2.
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as a trigger for ICC action. Germany’s efforts, therefore, were aimed at securing and

maintaining an independent, apolitical ICC.

The United States on the other hand argued that the Security Council should be
the one of the sole trigger mechanism for the exercise of Court jurisdiction. The United
States argued that under customary international law (namely Article 24 of the Charter of
the United Nations), “the Security Council exercises primary responsibility for the
maintenance of international peace and secutityTherefore, it would only be logical

that the Security Council would serve as the sole trigger mechanism for the Court.

Moreover, the United States feared that the three-pronged trigger mechanism
established by the Rome Statute would add a highly political aspect to the functioning of
the Court. Unlike the German argument, the United States maintained that the Security
Council is no more political as a body than the individual states or the Prosecutor.
Therefore, to argue on these grounds that the Security Council is too political
unrealistically assumes that these other bodies are apolitical in nature.

Concern about the Security Council’s role also rests—wrongly, in

our view—on the premise that the Security Council is a political body, and

its actions are therefore wholly suspect, while individual governments, and

individual Tribunal staff, are objective, nonpolitical and reliable. Clearly,

however, an individual government which could file a complaint against

an individual with the Court is not only as political as the Security

Council, it can be even more so.

On the other hand, because of its overall composition and
responsibilities, the Security Council transcends the individual political
views and agendas of each specific member. ...The Security Council can

only act collectively and from that collective exercise emerges a more

*2 From “U.S. Statement on the International Criminal Court at the Sixth Preparatory Committee on the
Establishment of the International Criminal Court,® Blession of the United Nations General Assembly
given on October 31, 1996.



representative decision among member states representing all regions of

the world.>®

Ultimately, a high degree of politicization may undermine the Court’s ability to fulfill its
mandate. But, beyond simply concern over the politicization of the Court by a trigger
mechanism other than the Security Council, the United States (along with a number of
other nations) feared that allowing the Prosecutor the ability to initiate investigations
independent of states could potentially threaten the institution of state sovereignty.
However, the US did argue that the Prosecutor should be independent in that once the
Security Council refers a situation, the Prosecutor should be able to determine if a case

and formal charges should be filed.

Another key element of the three-pronged trigger mechanism is that of state
referral. The United States argued that while it was important to allow states to refer
certain situations to the Court, “allowing a state unfettered discretion to launch cases
against another state regardless of whether the resulting international prosecution would
be necessary or effective, has even greater potential for political miSuagdin, the
US argued that the assumption that the Security Council should not be used as a trigger
mechanism on the basis that it is too political of a body erroneously assumes that the two

other trigger mechanisms are in some way less political in nature.

The United States, during PrepCom1, spoke in support of the Security Council as
one of the trigger mechanisms of the Court. However, the US—as well as the other
permanent members of the Security Council—argued that the ICC should not be allowed
to investigate or prosecute any situation or case currently under investigation by the
Security Council. This is a particularly important point in that it reaffirms the role and
power of the Security Council as “the” body charged with securing and maintaining

international peace and security. In other words, the Security Council and the ICC cannot

53 .

Ibid.
> Statement by Jamison Borek, Deputy Legal Advisor to the United States Department of State on Agenda
Item 142: Establishment of an International Criminal Court to the Sixth Committee of the United Nations
General Assembly, 50" Session.
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simultaneously investigate situations without the prior consent of the Security Council.

This then potentially empowers the Security Council with actively “investigate”

situations that it does not wish the ICC to investigate and thus, for all intents and
purposes, the Security Council would be able to take certain situations out of the reach of
the Court (Hall 1997, 181-182).

Another major aspect relating to the ICC is whether the trigger mechanisms can
refer specific cases or merely certain situations (Hall 1997, 182). While there is
potentially a very fine line between a “case” and a “situation,” there is a very important
implicit assumption behind each. The concept of referring a particular case implies that
some sort of investigation, whether it be limited or in-depth, has already taken place and
that there is enough evidence to warrant a case and thus an arrest or indictment.
However, should a state refer a “case,” then the state must have been the body initiating
the investigation and gathering evidence. The US argued that what would be more
effective is for the Security Council and states themselves only to be able to refer
particular incidents for investigation by the ICC. The Prosecutor would then determine
whether the incident warranted investigation and to ultimately level charges against
suspects. In other words, to preserve the independence of the Court, only instances
should be brought before the Court for investigation. Should there be enough evidence to
bring the case to trial, the Prosecutor, not the Security Council or the states would make

that determination.

During PrepCom4 the United States reaffirmed the role of the Security Council to
serve as thenly trigger mechanism for the crime of aggression (as defined under Chapter
VII of the United Nations Charter dealing with breaches in international peace and
security). The US supported Article 23(2) of the ILC draft statute that a “complaint
concerning an act of aggression could not be brought [before the Court] unless the
Security Council ‘has first determined that a State has committed the act of aggression

which is the subject of the complaint™ (Hall 1998a, 131). However, as | mentioned in
the discussion of core crimes, the United States pointed out that one concern with

including crimes of aggression under the jurisdiction of the Court is that such crimes tend
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to be ones committed by states, not by individuals. And, asthe ICC focuses on the
individual—not the state, then the Security Council would almost assuredly be the sole

trigger mechanism for crimes of aggression.

Perhaps the most interesting effort to protect the role of national prosecution came
from the United States during PrepCom6. The US introduced a proposal that would
define the powers of national judicial bodies to investigate matters that the ICC had
begun to investigate. Specifically, the Court would have an undetermined number of
days to notify all interested states that it had begun an investigation. At this point, the
individual states could, should they choose, request a deferment of the ICC’s jurisdiction
for six months or a year in order to initiate or continue their own investigation. The only
requirement would be that the Prosecutor could request periodic updates as to the
progress of the state to ensure that an appropriate and timely investigation was underway
(Petrasek, 552). This particular proposal would then more concretely identify the ability
of the national courts to first attempt to investigate a situation and leave the situation to
the ICC only when the national judicial system is either “unwilling or incapable” of

instituting its own investigations.
4.3: Evaluating State Sovereignty vis-a-vis the Court

Previous chapters developed a set of criteriafor evaluating sovereignty and
presented an argument as to why sovereignty should be conceptualized as an institution
rather than afixed concept with no possibility of change. | aso provided abrief
overview of the basic structures of the ICC and explored two key elements of the Court—
the trigger mechanism and the core crimes. Each of these elements is argued to empower
the Court in such a manner as to provide it with the potential of eroding the sovereignty
of states. The task then is to analyze these two elements of the Court vis-a-vis using the

criteria for evaluating sovereignty and what we know about sovereignty as an institution.

% However, the potential dilemmaisif crimes of aggression, which are yet defined under the Rome Statute,
are defined in such a manner as to make them easily committed by individuals, then the role of the Security
Council would be questioned. If anindividual can commit crimes of aggression, and if the UN Charter
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To thisend, | will examine each criterion for evaluating sovereignty independently and

analyze the likely impact of trigger mechanisms and core crimes.

Thefirst criterion for evaluating a change in the institution is that thereisa
change in the authority empowered to recognize sovereignty (Thomson 1995, 229). In
order for there to be a change in sovereignty with regards to this criterion, a non-state
entity must be legitimately empowered with the ability to recognize sovereign agents.
Moreover, the argument could be made that if a non-state actor is empowered to “grant”
sovereignty to other actors, then those who are granted the status of a sovereign entity

need not necessarily be a state.

In terms of the issue of core crimes, it would be difficult to imagine that defining
what crimes the Court can have jurisdiction over would in any way erode the power of
the state. However, it could be argued that in some way the state would no longer have
jurisdiction or power over these areas. This, of course, is not accurate in that the Court
may only act when the state is unwilling or incapable of providing fair, accurate
investigations and trials involving these crimes. Moreover, the Court is limited to the
specific core crimes and may exercise jurisdiction to no others. But, perhaps most
importantly, states themselves voluntarily enter into a treaty to join the Court. The ICC
does not possess universal jurisdiction and thus only treaty states would be subject to the
jurisdiction of the Court® Also, only the Assembly of States may determine if (and
which) new crimes should be under the jurisdiction of the Court. The member states then
have the power to voluntarily change the jurisdiction of the Court, but this in no way
empowers the Court to determine which international actors are to be sovereign and

which are not.

The trigger mechanism also seems to pose little threat to the institution of state

sovereignty with regards to empowering the Court to determine which states are

only privileges the Security Council to determine acts of aggression committed by states, then should the
Security Council be the only appropriate trigger for such crimes.
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sovereign and which are not. To even assume the Court would have the power to

determine or bestow sovereign status on any international actor seemsto stand in stark

contrast to the facts of the Court. The focus of the Court is not to reprimand and punish
individuals for egregious violations of humanitarian law. The focusthen isthe

individual, not the state. As such, it would seem improbable that the Court would possess

any ability to judge or determine the “sovereignty” of any actor when the only actors
within the international system that are sovereign are states—and states themselves are by
definition outside the jurisdiction of the Court. The only time when the jurisdiction of the
Court might arguably be applied to the state would be if the Security Council, as a trigger
mechanism, determined that a state had committed an act of aggression and thus the
Court would have the jurisdiction to investigate the situation. However, even here the
aim of the Court is not to punish the state but to hold responsible those particular

individuals who committed the crimes.

The second criterion for evaluating a shift in sovereignty would be “the diffusion
of meta-political authority to alternative institutions (e.g., religious organizations,
transnational corporations, international institutions) whose membership would be
exclusively non-state actors” (Thomson 1995, 229). Recall that meta-political power
implies the power to determine what is “political” and thus what is under public interest.
Generally, the “public interest” is secured and protected through law. Historically the
law came through empyreal dogma, the decrees of kings or through the legislative bodies
of states. There is no need to assume that states are the only governing structures capable
of creating and enforcing law. The question then becomes whether or not the Court could

assume this degree of power.

Neither the aspect of core crime nor the trigger mechanisms seem to empower the
Court with meta-political power. The Court could arguably possess a limited degree of
meta-political power should the core crimes so ambiguously defined that the Court could

change at will what actions were deemed to violate what constitutes the core crimes.

% Universal jurisdiction is only possible with the exception of the Security Council referring asituation in
which a crime of aggression has occurred. However, the Security Council is not granted with this universal
jurisdiction because of the ICC, rather, this power is granted through the Charter of the United Nations.
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However, with regard to every crime except for that of aggression, the specific actions

that qualify as acrime clearly and explicitly defined under the Rome Statute.

Furthermore, the Court does not determine what constitutes an act of aggression; rather

the Security Council does. Of the two, then, the Security Council—not the ICC—would

be the only body that could possess some limited degree of meta-political power.

For a moment, however, let us assume that the core crimes of the Court were
intentionally vague in order to give the Court the ability to determine which actions
would fall under its jurisdiction. Even if this were the case, it would not meet the second
requirement of this criterion—that the institution’s (the Court) membership be entirely
non-state actors. While the judges are to be impartial, they are nominated and selected by
the Assembly of States Parties whose membership is entirely state actors. Therefore,
states ultimately determine which crimes will fall under the jurisdiction of the Court, how
those crimes will be defined and who will serve as the judges and administration of the
Court. In every way possible, then, states are the power behind the Court and ultimately
control the Court (even through the ability to remove judges). Therefore, even if the
Court possessed meta-political authority, that authority would not be vested in an

institution that was separate and independent from states themselves.

The third criterion for a change in sovereignty would be the “state’s loss of its
monopoly on coercion” (Thomson 1995, 229). The trigger mechanism of the Court
cannot offer a real threat to the state’s monopoly on the power of coercion. States may be
limited by certain actions through the impact of treaty law—however, these are laws that
(presumably) the states have voluntarily signed and ratified. Therefore, the state is not
necessarily losing its power of coercion but willingly accepting certain limits to the
actions now deemed legitimate. This same idea can be expressed through international
customary law in that the Society, through consensus, no longer deems certain actions as
appropriate state behavior and thus tries to dissuade states from engaging in such
behavior. However, even in this case the state is not forbidden from partaking in certain
acts—merely the state will choose not to engage in such activities based on the

knowledge that they are deemed unacceptable by the Society.
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The aspect of core crimes certainly does limit the range of activities that an
individual can undertake. In particular, anindividual cannot engage in crimes against
humanity, aggression, war crimes or genocide. However, these crimes are al illegal
under international customary or treaty law and thusit is not the Court or the jurisdiction
of the Court which limitsindividuals from acting in these manners, but international law
itself. Furthermore, were the Court not present, the Security Council is empowered to
establish ad-hoc criminal tribunals (such as the ones in Rwanda and Y ugoslavia) to

investigate and prosecute such crimes.

I would like to spend a moment further discussing to critical points. Again, the
Court can only prosecute and investigate the actions of individuals, not states and thus
only the individual’s ability to act in certain manners is really at question when
examining the Court. Also, and this is a point which cannot be stressed enough, the state
IS not losing its monopoly on the power of coercion. The Court lacks any independent
coercive capabilities. The Court does not possess a police force, a prison system or any
sort of enforcement powers above and beyond the assistance in these matters granted by
the states. Should the Court erode the states’ monopoly on the power of coercion, then
the Court itself would have to fill the vacuum by obtaining an alternative system of
coercion which could compete with the state. However, this alternative structure is

lacking.

The fourth element for evaluating a change in state sovereignty would be the
“deterritorialization of state authority claims” (Thomson 1995, 229). The trigger
mechanism of the Court poses no threat to state authority claims. However, the issue of
core crimes can present a potential problem. Under international law, states themselves
have universal jurisdiction over war crimes, crimes against humanity and genocide
(Petrasek, 550). Therefore, it would appear that under international law—at least with
regards to these three crimes—state claims have been deterritorialized in that the
authority claims of states can go beyond the state’s borders. However, the Court is not
empowered with the same universal jurisdiction that states possess. Thus, the Court’s
authority claims are limited to the territory of member states, while the authority of all
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states (with regardsto all core crimes minus aggression) is universal and borderless.
With thisin mind, it is inaccurate to assume that the authority of the Court actually
deterritorializes state authority claims above and beyond the amount of
deterritorialization of authority claims that already exists.

Asthe core crimes and the trigger mechanism of the Court fail (at least based on
this set of criteria) to initiate a change in the institution of state sovereignty, then can we
begin to conceptualize what impact the Court will have? We can begin to address this
guestion if we look again at sovereignty not in a static form but as an institution. Recall
that institutions create horizontal linkages and possess a degree of vertical depth.>” We
can concelvably examine the ICC as a horizontal linkage and the core crimes (and the
international customary and treaty law behind them) as a representation of vertical depth.
The core crimes were forged through international law and serve as adirect relationship
between the individual and the state as a certain set of actions that the state (and the
individual) will not engage in. Depth would be defined then as alevel of commitment of
states as to the legitimate set of actions between a state and the citizenry normalized
through international humanitarian law. As such, the ICC then functions as a horizontal
link among states to symbolize this depth of humanitarian commitment by creating an
institution which will preserve the depth that states have already established.

Another aspect of institutions is that they create “persistent and connected sets of
rules (formal and informal) that prescribe behavioral roles, constrain activity, and shape
expectations® In essence, then, the ICC functions as an institution created by states in
order to harmonize and normalize behavioral roles in the humanitarian realm that have
already been established by the Society. The ICC is not a rule making institution but a
harmonizing body aimed at constraining activities that states themselves have already
deemed unacceptable to be performed by either individuals or states. Therefore, one

should not look at the ICC as a threat to state sovereignty but as an organization whose

% The greater the degree of vertical depth and the higher the number of horizontal linkages, the stronger the
institution will be.

%8 This definition of institutions is taken from Robert Keohane’s “The Demand for International Regimes”
and is cited in Andreas Hasenclever, et al.’'s, Theories of International Regimes.

62



aim isto preserve the norms and standards manifest in the present development of the

institution of state sovereignty.
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5: Conclusion

The recent debate surrounding the establishment of the International Criminal
Court mimics the debate that surrounds all international organizations—namely, will the
organization impede on the national sovereignty of states. “Senator Jesse Helms has led
this charge, arguing that the country must be ‘wary of turning the sovereignty of the
United States in the slightest degree to a world court or any other tribunal by any other
name.”>® While there is a good deal of commentary as to the perceived impact of these
types of international organizations, little effort has been made into systematically
approaching the relationship between international organizations and the concept of
sovereignty. Until more such efforts are made, the veil of sovereignty may be used to
hinder any efforts at creating harmonizing institutions that will aid in protecting basic,
internationally recognized human rights.

The first obstacle to such a study is coming to terms with the concept of
sovereignty and framing the definition in such a manner as to create a set of criteria with
which to apply the term. To this end, | borrowed from the work of Krasner and Thomson
to create an institutional perspective on sovereignty—one that allows for more flexibility
in the concept and more adequately reflects the real world dilemmas associated with the
term. The institution of sovereignty then can be defined as “the recognition by internal
and external actors that the state has the exclusive authority to intervene coercively in the
activities within its territory” (Thomson, 1995:219).

Once an adequate definition of sovereignty is created, the second major obstacle
Is to somehow apply this abstract notion of sovereignty to the real world dilemmas
associated with state cooperation, power and institutions which so often sovereignty is
argued either to threaten or preserve. My efforts here were to apply the criteria of
sovereignty to the International Criminal Court in order to evaluate the potential impact

of the Court on the institution of state sovereignty. In particular, | focused on the two



major aspects of the Court that state leaders and policy makers alike argued would erode
the power of state sovereignty—the trigger mechanism of the Court and the core crimes.
In the end, | found that, based on the criteria established, the ICC does not pose a viable

threat to the institution of state sovereignty.

The Court is not an actor functioning in total independence of states. If anything,
the entire basis of the Court is intimately related to states and to the legacy of
international legal development that states themselves created. The Assembly of States
Parties (whose membership is composed entirely of states) nominates and selects the
judges of the Court, establishes crimes under the Court’s jurisdiction, determines the
trigger mechanisms of the Court, and created the international humanitarian law regime
that is the very foundation of the Court. Furthermore, the Court itself lacks any
enforcement or coercive capabilities independent from those obligated by state parties.
Thus, while the Court is independent in its judicial process—the assumption that the
Court is wholly independent from the will, desire and power of all states stands in

contrast to the very nature and structure of the Court.

State sovereignty is a cumbersome subject—more political than it is legal.
However, the concept of state sovereignty is often used as a means by which to prevent
the establishment or empowerment of any effective international regulating regime. By
rationally evaluating what sovereignty can mean, not simply how the term has been
historically used, we may be able to assuage some fears as to the impact of organizations
such as the ICC.

The present work aimed at fostering a new round of debate as to the impact of
international legal regimes on the institution of state sovereignty. However, the analysis
should be appropriately expanded to all types of international harmonizing regimes such
as the World Trade Organization, the International Atomic Energy Agency and even the

European Union. Perhaps the most interesting results from such an investigation would

% Senator Jesse Helms from the 140 Congressional Record S96-01, S101 (daily edition January 26, 1994)
guoted in Paul Marquardt's “Law Without Borders: The Constitutionality of the International Criminal
Court,” Columbia Journal of Transnational Law 33:73, 142.
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be discovering why these |atter organizations have received such a generally high degree
of support from states while the ICC has created such contention. It would be intriguing
to explore the inherent differences between these organizations and their impact on the
institution of sovereignty and compare that to the ICC. Perhaps understanding these
differences would help to shed light on our internal perceptions of what sovereignty is
and the appropriate role of sovereignty in the international ream. Y et, whatever those
perceptions may be, the need to harmonize the human rights policies of states within the
Society may prove too important an issue to alow nation-states to plead the defense of

national sovereignty.
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Figure1l. Evaluating Sovereignty

1. A changein the authority empowered to recognize sovereignty.

2. Thediffusion of meta-political authority to alternative institutions (e.g., religious
Organizations, transnational corporations, international institutions) whose
Membership would be exclusively non-state actors.

3. The state’s loss of its monopoly on coercion.

4. The deterritorialization of state authority claims.

From Janice Thomson’s “State Sovereignty in International Relations: Bridging the Gap
Between Theory and Empirical Research.” International Studies Quarterly @H95)
213-233. Please note that | took the liberty of changing the title from Thomson’s original

“measuring sovereignty” to “evaluating sovereignty.”
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Appendix A

Article7

Crimes against humanity

1. For the purpose of this Statute, "crime against humanity” means
any of the following acts when committed as part of a widespread or
systematic attack directed against any civilian population, with
knowledge of the attack:

(a) Murder;

(b) Extermination;

(c) Endavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of physical liberty in
violation of fundamental rules of international law;

(f) Torture;

(9) Rape, sexual slavery, enforced prostitution, forced pregnancy,
enforced sterilization, or any other form of sexual violence of
comparable gravity;

(h) Persecution against any identifiable group or collectivity on
political, racial, national, ethnic, cultural, religious, gender as
defined in paragraph 3, or other grounds that are universally
recognized as impermissible under international law, in connection
with any act referred to in this paragraph or any crime within the
jurisdiction of the Court;

(i) Enforced disappearance of persons;

(1) The crime of apartheid;

(K) Other inhumane acts of asimilar character intentionally
causing great suffering, or serious injury to body or to mental or
physical health.

2. For the purpose of paragraph 1:

(a) "Attack directed against any civilian population” means a
course of conduct involving the multiple commission of acts
referred to in paragraph 1 against any civilian population,
pursuant to or in furtherance of a State or organizational policy
to commit such attack;

(b) "Extermination” includes the intentional infliction of
conditions of life, inter aliathe deprivation of accessto food

and medicine, calculated to bring about the destruction of part of
a population;

(c) "Endlavement” means the exercise of any or all of the powers
attaching to the right of ownership over a person and includes the
exercise of such power in the course of trafficking in persons, in
particular women and children;

71



(d) "Deportation or forcible transfer of population” means forced
displacement of the persons concerned by expulsion or other
coercive acts from the areain which they are lawfully present,
without grounds permitted under international law;

(e) "Torture" means the intentional infliction of severe pain or
suffering, whether physical or mental, upon a person in the custody
or under the control of the accused; except that torture shall not
include pain or suffering arising only from, inherent in or
incidental to, lawful sanctions;

(f) "Forced pregnancy” means the unlawful confinement, of awoman

forcibly made pregnant, with the intent of affecting the ethnic
composition of any population or carrying out other grave
violations of international law. This definition shall not in any

way be interpreted as affecting national laws relating to

pregnancy;

(g) "Persecution™ means the intentional and severe deprivation of
fundamental rights contrary to international law by reason of the
identity of the group or collectivity;

(h) "The crime of apartheid" means inhumane acts of a character
similar to those referred to in paragraph 1, committed in the
context of an institutionalized regime of systematic oppression and
domination by one racial group over any other racia group or
groups and committed with the intention of maintaining that regime;
(i) "Enforced disappearance of persons’ means the arrest, detention
or abduction of persons by, or with the authorization, support or
acquiescence of, a State or a political organization, followed by a
refusal to acknowledge that deprivation of freedom or to give
information on the fate or whereabouts of those persons, with the
intention of removing them from the protection of the law for a
prolonged period of time.

3. For the purpose of this Statute, it is understood that the term
"gender” refers to the two sexes, male and female, within the
context of society. The term "gender" does not indicate any meaning
different from the above.
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Appendix B

Article8

War crimes

1. The Court shall havejurisdiction in respect of war crimesin
particular when committed as a part of aplan or policy or as part
of alarge-scale commission of such crimes.

2. For the purpose of this Statute, "war crimes’ means:

(a) Grave breaches of the Geneva Conventions of 12 August 1949,
namely, any of the following acts against persons or property
protected under the provisions of the relevant Geneva Convention:

(i) Willful killing;

(i) Torture or inhuman treatment, including biological
experiments;

(i) Willfully causing great suffering, or serious injury to body

or health;

(iv) Extensive destruction and appropriation of property, not
justified by military necessity and carried out unlawfully and
wantonly;

(v) Compelling a prisoner of war or other protected person to serve
in the forces of a hostile Power;

(vi) Willfully depriving a prisoner of war or other protected person
of therights of fair and regular trial;

(vii) Unlawful deportation or transfer or unlawful confinement;
(viii) Taking of hostages.

(b) Other serious violations of the laws and customs applicable in
international armed conflict, within the established framework of
international law, namely, any of the following acts:

(1) Intentionally directing attacks against the civilian population
as such or against individual civilians not taking direct part in
hostilities;

(i) Intentionally directing attacks against civilian objects, that
IS, objects which are not military objectives;

(iii) Intentionally directing attacks against personnel,
installations, material, units or vehiclesinvolved in a
humanitarian assistance or peacekeeping mission in accordance with
the Charter of the United Nations, aslong as they are entitled to
the protection given to civilians or civilian objects under the
international law of armed conflict;

(iv) Intentionally launching an attack in the knowledge that such
attack will cause incidental loss of life or injury to civilians or
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damage to civilian objects or widespread, long-term and severe
damage to the natural environment which would be clearly excessive
in relation to the concrete and direct overall military advantage
anticipated,

(v) Attacking or bombarding, by whatever means, towns, villages,
dwellings or buildings which are undefended and which are not
military objectives;

(vi) Killing or wounding a combatant who, having laid down his arms
or having no longer means of defense, has surrendered at
discretion;

(vii) Making improper use of aflag of truce, of the flag or of the
military insignia and uniform of the enemy or of the United
Nations, aswell as of the distinctive emblems of the Geneva
Conventions, resulting in death or serious personal injury;

(viii) The transfer, directly or indirectly, by the Occupying Power
of parts of its own civilian population into the territory it

occupies, or the deportation or transfer of all or parts of the
population of the occupied territory within or outside this

territory;

(ix) Intentionally directing attacks against buildings dedicated to
religion, education, art, science or charitable purposes, historic
monuments, hospitals and places where the sick and wounded are
collected, provided they are not military objectives,

(x) Subjecting persons who are in the power of an adverse party to
physical mutilation or to medical or scientific experiments of any
kind which are neither justified by the medical, dental or hospital
treatment of the person concerned nor carried out in his or her
interest, and which cause death to or seriously endanger the health
of such person or persons;

(xi) Killing or wounding treacherously individuals belonging to the
hostile nation or army;

(xii) Declaring that no quarter will be given;

(xiii) Destroying or seizing the enemy’s property unless such
destruction or seizure be imperatively demanded by the necessities
of war;

(xiv) Declaring abolished, suspended or inadmissible in a court of
law the rights and actions of the nationals of the hostile party;

(xv) Compelling the nationals of the hostile party to take part in
the operations of war directed against their own country, even if
they were in the belligerent’s service before the commencement of
the war;

(xvi) Pillaging atown or place, even when taken by assaullt;

(xvii) Employing poison or poisoned weapons;

(xviii) Employing asphyxiating, poisonous or other gases, and all
analogous liquids, materials or devices;

(xix) Employing bullets which expand or flatten easily in the human
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body, such as bullets with a hard envel ope which does not entirely
cover the core or is pierced with incisions,

(xx) Employing weapons, projectiles and material and methods of
warfare which are of a nature to cause superfluous injury or
unnecessary suffering or which are inherently indiscriminate in
violation of theinternational law of armed conflict, provided that
such weapons, projectiles and material and methods of warfare are
the subject of a comprehensive prohibition and are included in an
annex to this Statute, by an amendment in accordance with the
relevant provisions set forth in articles 121 and 123;

(xxi) Committing outrages upon personal dignity, in particular
humiliating and degrading treatment;

(xxii) Committing rape, sexual slavery, enforced prostitution,
forced pregnancy, as defined in article 7, paragraph 2 (f),

enforced sterilization, or any other form of sexual violence also
constituting a grave breach of the Geneva Conventions;

(xxiii) Utilizing the presence of acivilian or other protected
person to render certain points, areas or military forces immune
from military operations,

(xxiv) Intentionally directing attacks against buildings, material,
medical units and transport, and personnel using the distinctive
emblems of the Geneva Conventions in conformity with international
law;

(xxv) Intentionally using starvation of civilians as a method of
warfare by depriving them of objects indispensable to their
survival, including willfully impeding relief supplies as provided
for under the Geneva Conventions;

(xxvi) Conscripting or enlisting children under the age of fifteen
years into the national armed forces or using them to participate
actively in hostilities.

(c) In the case of an armed conflict not of an international

character, serious violations of article 3 common to the four

Geneva Conventions of 12 August 1949, namely, any of the following
acts committed against persons taking no active part in the

hostilities, including members of armed forces who have laid down
their arms and those placed hors de combat by sickness, wounds,
detention or any other cause:

(i) Violenceto life and person, in particular murder of all kinds,
mutilation, cruel trestment and torture;

(it) Committing outrages upon personal dignity, in particular
humiliating and degrading treatment;

(iii) Taking of hostages,

(iv) The passing of sentences and the carrying out of executions
without previous judgement pronounced by aregularly constituted



court, affording al judicial guarantees which are generally
recognized as indispensable.

(d) Paragraph 2 (c) appliesto armed conflicts not of an
international character and thus does not apply to situations of
internal disturbances and tensions, such asriots, isolated and
sporadic acts of violence or other acts of asimilar nature.

(e) Other serious violations of the laws and customs applicablein
armed conflicts not of an international character, within the
established framework of international law, namely, any of the
following acts:

(i) Intentionally directing attacks against the civilian population
as such or against individual civilians not taking direct part in
hostilities;

(i1) Intentionally directing attacks against buildings, material,
medical units and transport, and personnel using the distinctive
emblems of the Geneva Conventions in conformity with international
law;

(ii1) Intentionally directing attacks against personnel,
installations, material, units or vehiclesinvolved in a
humanitarian assistance or peacekeeping mission in accordance with
the Charter of the United Nations, aslong as they are entitled to
the protection given to civilians or civilian objects under the law
of armed conflict;

(iv) Intentionally directing attacks against buildings dedicated to
religion, education, art, science or charitable purposes, historic
monuments, hospitals and places where the sick and wounded are
collected, provided they are not military objectives,

(v) Pillaging atown or place, even when taken by assault;

(vi) Committing rape, sexual slavery, enforced prostitution, forced
pregnancy, as defined in article 7, paragraph 2 (f), enforced
sterilization, and any other form of sexual violence also
constituting a serious violation of article 3 common to the four
Geneva Conventions;

(vii) Conscripting or enlisting children under the age of fifteen
years into armed forces or groups or using them to participate
actively in hostilities;

(viii) Ordering the displacement of the civilian population for
reasons related to the conflict, unless the security of the
civiliansinvolved or imperative military reasons so demand;

(ix) Killing or wounding treacherously a combatant adversary;

(x) Declaring that no quarter will be given;

(xi) Subjecting persons who are in the power of another party to
the conflict to physical mutilation or to medical or scientific
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experiments of any kind which are neither justified by the medical,
dental or hospital treatment of the person concerned nor carried
out in his or her interest, and which cause death to or seriously
endanger the health of such person or persons;

(xii) Destroying or seizing the property of an adversary unless
such destruction or seizure be imperatively demanded by the
necessities of the conflict;

(f) Paragraph 2 (e) applies to armed conflicts not of an

international character and thus does not apply to situations of
internal disturbances and tensions, such asriots, isolated and
sporadic acts of violence or other acts of asimilar nature. It

applies to armed conflicts that take place in the territory of a

State when there is protracted armed conflict between governmental
authorities and organized armed groups or between such groups.

3. Nothing in paragraphs 2 (c) and (d) shall affect the
responsibility of a Government to maintain or re-establish law and
order in the State or to defend the unity and territorial integrity

of the State, by all legitimate means.
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