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Dr. Joseph V. Rees, Chairman
Center for Public Administration and Policy
(ABSTRACT)

This study carries forward the new institutional exploration of the legal
environment of organizations by examining the dynamics of legalization in the

Mmonw of Virginia Grievance Pro, . It extends legalization research to the
public administration and policy field by exploring and describing how the legal
environment of complex, public organizations serve to transform--to legalize--social
processes for resolving problems and disputes. This knowledge and insight will educate
and empower public administrators to better manage the political, administrative, and
institutional change normatively sanctioned by the downsizing, reinvention, and
reengineering government reform movement.

A phenomenological or naturalistic inquiry perspective frames the research as a
methodological philosophy or research mode that focuses on what people experience and
how they interpret the world. Thirty-four key informants were interviewed Statewide
from three primary groups: (1) Managers and supervisors, (2) Non-supervisory
personnel and grievants, and (3) Administrative hearing officers appointed by the

Virginia Supreme Court. As a means of triangulation multiple data-gathering techniques



were used to investigate interview data. Other sources include direct observations,
official documents, and archival records.

The study employs Sitkin and Bies' (1994) new institutional conceptualization of
legalization as an investigatory lens to examine and report the findings. Data analysis
revealed that the legalization of internal dispute resolution (IDR) in the Commonwealth
tends to result in the circumvention of immediate supervisors in the formal grievance
process, thereby obviating their positional authority to resolve employee grievances in a
nonadversarial way. In sum, data supports the legalization literature that indicates
mimicking judicially legitimate procedure in the grievance process alters the way
flexibility, trust, and shared meanings govern the essence of organizational relationships
and results in economic and systemic costs (loss of organizational trust and legitimacy)
while resulting in little substantive justice.

This study suggests that public organizations that are better adapted to their legal
environments are not necessarily more effective. Thus, public administration theorists
and practitioners should strive to understand how organizational forms, structural
components, and legal rules (the institutional environment) transform organizational

relationships (social and technical environments) in complex, public organizations.
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L.
INTRODUCTION
When we view an organization "as an institution, " we may mainly
be concerned with the values it embodies from the standpoint of
the people whose lives it touches as well as that of the larger

community.

- Philip Selznick, The Moral Commonwealth

This dissertation is a case study in the dynamics of legalization in public sector
grievance programs in a nonunion environment.' It is designed to investigate and
describe how legalization, as illustrated by the Commonwealth of Virginia Grievance
Program, transforms internal dispute resolution (IDR) between management and
employees. It focuses on the paradoxical nature of legalization and is informed by two
main themes. First, the persistent and insoluble conflict between traditional management
prerogatives, such as the Employment-at-Will Doctrine, and expanding employee rights

in the workplace affects the process of IDR and perceptions and expectations of

'As used in this dissertation legalization refers to the impact of legalistic influences
on organizational processes and structures (Sitkin and Bies, 1994, 20).
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workplace justice (Westin and Feliu, 1988; Ewing, 1983; and Sovereign, 1984).’
Second, although legalization promises to enhance efficiency, effectiveness, fairness, or
legitimacy of the Program, in practice "it can paradoxically undermine the very social
goals it was designed to further" (Sitkin and Bies, 1994, 29). Thus, it is the legal

environment of complex, public organizations which this dissertation study explores.

tement of Problem

Recent efforts to reform government are challenging many of the basic theoretical
and managerial assumptions and values of governance in complex, public organizations.
Under the political rubric of reinventing government, these efforts portray government
as a failed enterprise and advocate radical organizational changes in structure, policy, and

procedure designed to reduce the size of government by flattening organizations and

?A full discussion of the many historical and contemporary conceptual interpretations
and definitions of justice is well beyond the scope and limitations of this project. As used
herein, workplace justice refers to procedural and substantive justice. Procedural justice
denotes procedural due process of law as founded in the provisions of the Fifth and
Fourteenth Amendments to the U.S. Constitution. Its fundamental role is to control
administrative discretion by protecting entitlements, rights and securing fairness, equal
treatment and predictability (Yudof, 1994, viii). However, as Selznick (1992) notes,
rules and legal principles are not ends in themselves and have no intrinsic worth. They
are judged according to their contribution to substantive justice, which is the ultimate
criterion. Substantive justice, therefore, is concrete, not abstract. It is fairness made
good for particular litigants, taking all of their circumstances into account. It is the just
outcome, not the fair procedure (198).



encouraging the use of private sector practices and services (Goodsell, 1993, 85).> This
period of political, administrative, and institutional change and instability confounds the
internal and external legal environments of public organizations at the national and
subnational levels. Most alarmingly, it results in a dilemma as public administrators
attempt to reconcile traditions of constitutional governance and legal accountability with
the search for flexibility, innovation, and productivity in addressing managerial and
programmatic issues (Carroll, 1995, 302-312). Founded in the United States Constitution
and public law, the legal environment of complex, public organizations and the legitimacy
of public administration are being challenged.*

Intimately related to the issue of delegitimation is the consequential conflict that
manifests itself at the organizational level. Broadly speaking, implementation of
government reinvention initiatives such as downsizing, flattening management, and

adherence to private sector practices and techniques directly affect the fragile interplay

*For a review of the basis of the reinventing government movement, see David
Osborne and Ted Gaebler, Reinventin vernment: How the Entrepreneurial Spirit i

Transforming the Public Sector (Reading, Mass: Addison-Wesley, 1992). For a critical
analysis of the reinvention movement, see Charles T. Goodsell, "Reinvent Government

or Rediscover It?," Public Administration Review 53 (January-February 1993): 85-87.

‘For a review of the foundations of public administration in the U.S. Constitution,
see John A. Rohr, To Run nstitution; Th itim f the Administ
(Kansas: The University Press of Kansas, 1986), and "The Constitutional Case for Public
Administration,” 52-95; in Refounding Public Administration, Gary L. Wamsley, et al.
(California: Sage, 1990). For a discussion of the foundations of public administration
in public law, see Ronald C. Moe and Robert S. Gilmore, "Rediscovering Principles of
Public Administration: The Neglected Foundation of Public Law,"” Public Administration
Review 55 (March/April 1995), 135-146 and Phillip J. Cooper, Public L aw and Public
Administration (New Jersey: Prentice Hall, 1988).
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between employee rights and management prerogatives in the public work environment.
As a result, when internal disputes surface between management and employees, their
resolution is of major importance to perceptions of workplace justice and, ultimately,
organizational and institutional legitimacy. The following examples vividly illuminate the
complexity of the tension between management's right to downsize, restructure and
reassign workers and employees' rights to procedural due process.

Virginia Governor George Allen's 1995 reorganization of State agencies and
departments expands the number of employees who can be dismissed without the
protections of Virginia's 52 year-old civil service system.’> On the one hand, Allen
argues that his formal authority to reorganize the State work force is a valid, codified
management prerogative. On the other hand, however, his actions resulted in the
reclassification and subsequent termination of a number of high-level employees whose
positions became exempt under the Commonwealth's formal Grievance Program.
Sponsored by the Virginia Governmental Employees Association (VGEA), the affected
employees initiated legal action against the Commonwealth asserting that their rights to

procedural due process under law were violated.®

*Randolph Goode, "Governor's Firing of Workers Upheld," Richmond-Times
Dispatch, 18 June 1995, sec. B, p. Bl.

See Mandel v. Allen, 889 F. Supp. 857 (E.D. Va. 1995). The U.S. District Court
held that: (1) Virginia's grievance procedures for State employees are not
constitutionally protected property rights; (2) Layoff rights afforded classified employees
rise to the level of property rights; (3) Employee who was mistakenly
reclassified...suffered no deprivation; (4) Classified employees whose positions were
abolished failed to establish any violation of prescribed layoff procedures; (5) Employee

4



A local government example further illustrates the tension. During the late 1980s,
the City of Hampton Director of Parks exercised his management prerogative to terminate
the employment of the City's Golf Course Superintendent. In response the
Superintendent exercised his employee right to have the dismissal reviewed through the
City's formal grievance procedure. The initial three stages of the grievance process were
management review steps in which management sustained the Director's action. But the
final step was a formal grievance hearing conducted by a standing Grievance Panel
appointed by the Hampton City Council. The Panel ruled in favor of the Superintendent
and ordered that he be reinstated to his former position. In defiance of the ruling the
Parks Director reinstated the Superintendent for one work day before exercising his
management prerogative to reassign him to a different position in the department at the
same pay grade, but with less status and responsibility. Subsequently, the Superintendent
pursued enforcement of the Panel's decision through the courts where he prevailed and
was reinstated to his former position.’

These examples illustrate the fragile interplay between management prerogatives
and employee rights as well as the inherent tension between procedural and substantive

workplace justice concerns in public organizations. In each case management exercised

was not deprived of constitutionally protected status when her reporting line within the
agency was changed, resulting in a reclassification from "classified" employee to
"exempt” employee, with consequent loss of procedural protections in case of job
abolition.

’See Zicca v. City of Hampton, 240 Va. 468 S.E. 2d 882 (1990).
5



its codified rights. Both resulted in adverse actions against public employees which raised
issues of workplace justice. Ultimately, however, the organizations' internal legal
environments could not resolve these disputes. As a consequence the issues had to be

resolved in the courts, the organizations' external legal environment.

The Legal Environment of Public Organizations

With the development of the new institutional theory in organizations scholars
have begun to recognize the importance of legal environments for organizations (Scott,
1994, 7). Most notably, Sitkin and Bies' (1994) conceptualization of legalization as a
particular type of institutionalization in which law and law-like forms offer a normative
source of organizational legitimacy is representative of the revitalized study in the legal
environment of organizations (19-49). Their law-oriented perspective is distinct from the
legal-rational view of bureaucratization which stresses the competitive, efficiency driven
effects of bureaucratic procedures.® It "stresses the circumstances under which mimetic
institutional processes lead to the symbolically useful, but instrumentally dysfunctional,
adoption of bureaucratic or legal procedures” (22). This conceptualization affords a new
lens through which to view and explore the dynamics of legalization in complex, public

organizations.

!For a review of the legal-rational perspective, see Max Weber, The Theory of Social
and Economic Organization (New York: Free Press, 1947).
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Sitkin and Bies emphasize that it is the fear of litigation that drives the inner
dynamics of legalization in organizations (vi). They suggest that a litigious model of
conflict resolution governs organizational activities and heavily influences administrators’
approaches to their duties and responsibilities. The model is characterized by formal
rules and procedures, adversarial relations, legalistic rhetoric, and an inordinate attention
given to legal sanctions and criteria in decision making (Ibid). Furthermore, Sitkin and
Bies maintain that the internalization of this model has become a routine mechanism for
resolving conflict in and between organizations (24). Its key features are its adversarial,
zero-sum approach and its "ultimate reliance on judicial review (reconciliation through
litigation) or quasi-judicial review (reconciliation through internal dispute resolution
procedures)” (Ibid).

Formal and informal public employee grievance programs and procedures are IDR
mechanisms and represent the legal environment of public organizations.” Broadly
stated, they are designed to mimic judicially legitimate process and procedure in the
resolution of employee complaints in the workplace in an effort to enhance organizational

efficiency, effectiveness, fairness, and legitimacy.”® Nonetheless, the legalization of

*The legal environment of public organizations extends far beyond formal employee
grievance programs. However, IDR mechanisms represent the litigious model of conflict
resolution very well because they rely on quasi-judicial and judicial review to resolve
organizational disputes.

'®This refers to the procedural due process aspects of most grievance procedures in
public organizations as well as the legal requirements associated with the formal grievance
hearing phase or step which are not unlike civil court proceedings (Bonfield and Asimow,
1989, 10).



IDR can paradoxically have unintended consequences. For example, some administrators
rely on highly legal processes and procedures, such as formal grievance procedures, to
protect themselves and their organizations against litigation in the courts. To that end,
they focus on legal criteria, reasoning, and rationale--what is legally defensible--rather
than sincerely attempting to resolve employees' complaints. Consequently, this trend can
undermine social goals, such as workplace justice, by "fostering a superficial reliance on
that which has an acceptable rationale over that which is socially rational (i.e., meets the
letter rather than the spirit of the law)" (31). Sitkin and Bies explain the significance of
this trend:
As decisions are increasingly dominated by a concern for what is legally
defensible...there is a potential for legalization to dominate attention,
decision making, and structure at the expense of the organization's social
and economic performance....Balancing the multiple criteria can create
paradoxical outcomes when managers attempt to pursue legitimacy and
performance criteria--each at the expense of the other. As a result,
legalization paradoxically poses serious threats to both an organization's
legitimacy and its effectiveness (20).
In other words, the routine use of legal processes, procedures, and decision criteria in
resolving employees’ complaints and concerns can conflict with organizational
performance and paradoxically damage organizational legitimacy. Simply put, when
legalization dominates managerial attention it can affect the long term health and goals
of the organization. Viewed in this light the paradoxical nature of legalization serves as

a viable lens through which to explore and describe the dynamics of the Commonwealth's

legal environment.



The Paradoxical Nature of Legalization

Sitkin and Bies suggest that formalization, rationality, power, and justice
paradoxes are created by the duality inherent in the process of legalization (29).
Formalization paradoxes result, on the one hand, from adopting legalistic approaches as
a means of institutionalizing informal practices (30-31). On the other hand, however,
formalizing a successful practice such as informal IDR may remove the sense of intimacy
or interpersonal responsibility that was the cornerstone of its success (Ibid). For
example, on the positive side, formalizing IDR empowers employees with voice and
enhances reliability and trust through the use of procedural due process safeguards. But
on the negative side, it may also create an adversarial legal climate that undermines the
informal and valued trust that managers share with their subordinates by focusing on legal
rather than social processes. In this respect the use of legal-rational procedures and
criteria in decision making is intimately related to the formalization paradox.

Sitkin and Bies contend that rationality paradoxes occur when managers rely on
legal reasoning "as the epitome of rationality” (30). On the one hand legalization
provides managers with an apparently authoritative basis and justification for making
managerial decisions, but on the other, it undermines the rationality of organizational
actions by "obviating the flexibility of [their] positional authority” (Ibid). Hence, when
legal reasoning, criteria, and rule-following dominate managerial decision making,

administrative discretion to respond to organizational change may be limited. More



importantly, as managerial decisions become dominated by what is legally defensible,
they slowly shift concern away from that which makes organizational sense. For
instance, relying on legal-rational decision criteria to resolve employees' grievances in
an attempt to minimize conflict and reduce legal liability to protect the organization may
actually contribute to a growing adversarial legal climate that damages the long-term
health of the organization (31). Sitkin and Bies emphasize, however, that "one of the
primary motivations for utilizing legalistic decision criteria is to place constraints on the
arbitrary use of power by those in positions of formal authority" (29).

But although formal, legal authority is designed to restrict administrative discretion
and ensure workplace justice on the one hand, on the other there is a great amount of
latitude that can be used by those in positions of authority to cover and legitimize their
actions. In short, the power paradox derives from the misuse of formal authority. This
can be accomplished by adhering to proper procedure to cleanse "questionable actions and
ward off the threat of perceived illegitimacy” (Ibid). Thus, a reliance on legalistic
criteria to remedy power inequities can paradoxically serve to protect the status quo (29-
30). For example, public employees in the Commonwealth of Virginia are statutorily
prohibited from officially grieving codified management prerogative issues such as work
assignments, establishment of wages, position classifications, or work activity reasonably

expected to be a part of the job content." Notwithstanding, employees may grieve the

"These are only several of management's statutorily protected rights. For a review
of other management prerogatives see Section 2.1-116.06 C, f Virginia 1950, as

amended, 1995 Replacement Volume 1, 371-372 and The Employee Grievance
10



unfair application or misapplication of any policy or procedure. Thus, on the one hand
the statute protects management rights and constrains administrative discretion; but on the
other managers can use their formal authority to reapply a tainted process or procedure--
making the complaint nongrievable--thereby covering and legitimizing their actions with
the veneer of legal respectability, resulting in a justice paradox.

The justice paradox is intrinsically related to the formalization, rationality and
power paradoxes. It stems from a reliance on legalistic reasoning and criteria at the
expense of humanistic and social considerations.” On the one hand, legalistic processes
and procedures can protect managers and their organizations against litigation, as well as
promise equity and fair treatment to stakeholders and constituents (31). But on the other
hand, legalization can undermine social goals of justice by fostering a superficial reliance
on that which meets the letter over the spirit of the law (Ibid). Inherently, formal
grievance programs and procedures not only afford aggrieved employees procedural
protection against the arbitrary use of administrative discretion, they serve to direct
dissent into organizationally acceptable forms and channels that prevent it from escalating
and challenging the legitimacy of management and the organization (Sheppard, Lewicki

and Minton, 1992, 154-156). In this context the focus of workplace justice is on the fair

Procedure, DERC, 1997, 1-15.

’Sitkin and Bies argue that there is growing evidence that "law without justice" is
becoming commonplace, as managerial decisions are dominated increasingly by a concern
for what is "legal" at the expense of humanistic and social considerations, such as justice
and fairness (31). Here the authors are referring to substantive justice--the spirit rather
than the letter of the law--the just outcome, not the fair procedure.

11



procedure, not the just outcome--humanistic or social considerations. Thus, the
paradoxical nature of workplace justice is characterized by the innate tension between
procedural and substantive justice concerns in complex, public organizations.

The Zicca v, City of Hampton (1990) case previously discussed best illustrates this
point. Although Mr. Zicca was afforded the procedural due process of the City's
grievance procedure and reinstated to his former position as Golf Course Superintendent,
the Director of Parks reassigned him to a different position only one day after his
reinstatement. On the one hand, Mr. Zicca was afforded procedural justice. But on the
other hand, the Director used his formal authority and administrative discretion, a valid
management prerogative, to reassign Mr. Zicca. In this way he technically implemented
the Grievance Panel's final, binding decision and then exercised a management right to
reassign employees. But in essence the Director denied Mr. Zicca substantive justice--the
exact position from which he was terminated.” Thus, on the one hand the City
complied with the letter of the law--procedural fairness; but on the other hand, it
undermined the spirit of the law--the social goal of substantive justice in the public work

environment.

The Zicca Case is also an excellent example of the interrelationship between the
formalization, rationality, power, and justice paradoxes.

12



Summar y

Recent efforts to reinvent government are challenging many of the basic
theoretical and managerial assumptions and values of governance in complex, public
organizations. Most notably, the implementation of government reinvention initiatives
directly affects the delicate interplay between management prerogatives and employee
rights in the public workplace as public administrators attempt to reconcile traditions of
constitutional governance and public law with the search for flexibility, innovation, and
productivity. As a result managerial decisions are increasingly dominated by a concern
for what is legally defensible at the expense of social and humanistic considerations.
Thus, the legal environment of complex, public organizations and the legitimacy of public

administration are being challenged.

Purpose of the Study

The purpose of the dissertation is to extend the research in the legal environment
of organizations from other academic fields to public administration and policy by
exploring and describing the dynamics of legalization in complex, public organizations.
To that end a phenomenological or naturalistic inquiry perspective frames the research
as a methodological philosophy or research mode that focuses on what people experience
and how they interpret the world. From this paradigmatic perspective human activity is

seen as a collection of symbols expressing layers of meaning, and, thus, context is critical

13



to understanding and involves interpreting and constructing social reality (Miles and
Huberman, 1994, 8; and Sjoberg, et al., 1991, 31). However, case study research is
only generalizable to theoretical propositions and not to populations or universes (Yin,
1994, 10). It does not represent a "sample," and its purpose is to expand and generalize
theories (analytical generalization), not enumerate frequencies (statistical generalization)
(Ibid). In this respect its descriptive and prescriptive value lies in the recognition that it
contributes to public administration scholarship and practitioners' understanding of and
insight into the dynamics of legalization in complex, public organizations. This
scholarship and insight will educate and empower public administrators to better manage
the political, administrative, and institutional change normatively sanctioned by the
downsizing, reinvention, and reengineering government reform movement.

Scott (1994) emphasizes that until recently scholars have neglected legal
environments in organizations and reveals that the preponderance of the literature relating
law and organizations primarily focuses on the organization of legal systems and crime
and organizations (4-5). He stresses that there is no more important issue for analysts
to understand than the ways in which organizations are shaped by legal rules and
processes (Ibid). In this sense Pfeffer (1994) suggests that given the various significant
costs and consequences of legalization for organizations an important research task is to
investigate "how what often begins as a sensible attempt to provide due process and
procedural justice can go awry with more emphasis on the procedure than on justice"

(343). Sitkin and Bies concur and argue that legalization is not well understood as an

14



organizational phenomenon, however organizational theory "represents a potentially
important--and previously neglected--source of insight" (31). They disclose that the
insights of Weber (1947), Selznick (1969), and legal scholarship more generally have
remained largely neglected (Ibid). This holds especially true for the field of public
administration and public affairs as public personnel management and organizational
research has failed to address the internal legal environment within which public
employee grievances are resolved. This study addresses that void and fills a gap in the
public administration organizational studies and management literature by investigating
how legalization affects IDR processes in public organizations situated in a turbulent

environment of political, administrative, and institutional reform.

Research ion

How does the legal environment of complex, public organizations serve to
transform--to legalize--social processes for resolving problems and disputes? This is the
main question addressed by this dissertation. More precisely, this study examines the
dynamics of legalization and explores the following related questions:

(1) What are the organizational benefits of resorting to legal-rational decision
criteria to resolve internal disputes between management and employees?

This question explores the instrumental and symbolic benefits of the

Commonwealth's formal Grievance Procedure. It speaks directly to Sitkin and Bies'
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definition of legalization as a particular type of institution in which law and law-like
forms offer a normative source of organizational legitimacy (22).

(2) Who develops and interprets legal rules within the organization and how are
those requirements transmitted?

This question investigates the role played by DERC, HRM, the Department of
Personnel and Training (DPT), and professional organizations such as the Virginia
Alliance of State Employees (VASE) and the Virginia Governmental Employees
Association (VGEA) in developing, interpreting, communicating, and administering IDR
policies and procedures in the organization.

(3) How does mimicking judicially legitimate processes and procedures in
resolving employees' grievances affect organizational and institutional
legitimacy?

This question examines how adopting legal-formal processes and procedures in the
resolution of employees' grievances affects organizational and institutional legitimacy.
It examines the efficacy of the Commonwealth's formal Grievance Program as perceived
by key informants. This exploration provides public administrators with an understanding
of the relationship between the legal environment of public organizations and employees'
perceptions of organizational and institutional legitimacy. Thus, public managers will be

better prepared to balance organizational legitimacy and performance criteria.

(4) How does legalization impact IDR processes in complex, public
organizations?

This question addresses Sitkin and Bies' argument that the legalization of

organizations is a significant social trend in which decisions are increasingly made based
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upon what is legally defensible rather than what is organizationally and socially feasible
(20). To that end, it investigates the tension between procedural and substantive
workplace justice concerns as perceived by upper management, immediate supervisors,
aggrieved employees, union members, independent hearing officers, grievants' advocates
(attorneys and lay-representatives), human resource management (HRM) officers, and
Department of Employee Relations Counselor (DERC) officials. Knowledge of this
tension is important to public administrators because a reliance on procedural due process
to resolve employee grievances--the fair procedure--can undermine social goals of
workplace justice by focusing on judicially legitimate processes at the expense of
humanistic and social considerations--"fairness made good for particular litigants taking
all of their circumstances into account” (Selznick, 1992, 198).

(5) What are the alternatives to legalization? Given the Commonwealth's internal
and external legal environments, what, if any, are possible alternative
methods for resolving employees' concerns and complaints?

This question speaks to the viability of alternative dispute resolution (ADR).

For example, Lan (1997) warns that the high costs of litigating organizational conflict has
forced organizations to search for alternative methods of ensuring organizational justice
(31). Similarly, Mauer and Flores (1986) argue that workplace conflict must be
redefined so that employees are not forced to challenge management. They maintain that
redefinition is best understood in contrast to traditional grievance procedures which
typically define conflict as a violation of a policy, procedure, or work rule (53).

Alternatively, they proffer a problem-solving approach that "creates a better perception
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of employee justice” (54).

rganization of the Di ion

The dissertation is organized into seven chapters. Chapter two reviews the
relevant literature on IDR and the legal environment of organizations. It develops the
argument that the interdisciplinary research in IDR and the revitalized inquiry in the legal
environment of organizations are inextricably linked to one another as well as the
discipline and study of public organizations and management. In sum, it discerns and
sketches a research nexus that exposes a gap in the public administration and policy
literature.

Chapter three presents and justifies the appropriateness and application of the
naturalistic inquiry perspective and the case study strategy and design that frame the
research. The chapter first examines the epistemological paradigms debate about how
best to conduct social science research, focusing on methodological issues and
considerations associated with competing inquiry paradigms and discussing the advantages
and disadvantages of each. Next, the chapter reviews the specific procedures employed
for data collection and analysis.

Chapters four through six constitute the centerpiece of the dissertation and report

the results of the case study. Chapter four introduces the research findings by presenting

a contextual overview of the Commonwealth of Virginia Employee Relations Program
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which reveals that it is shaped by legal rules, processes and procedures that constitute its
legal environment. It tells a story about the historical foundation, development, and
implementation of public employee grievance rights and formal grievance processes that
focus on legal programmatic and procedural issues and considerations that constitute a
contextual canvas upon which a portrait of the internal dynamics of legalization is created
in subsequent chapters.

To that goal, employing Sitkin and Bies' (1994) new institutional conceptualization
of legalization as an investigatory lens, chapters five and six explore and describe the
internal dynamics of legalization in the Commonwealth's formal Grievance Program as
reported by key informants. Chapter five explores the duality of the legalization process
by examining three salient 1995 revisions to the Program which expose the paradoxical
nature of formal IDR in public organizations. In a similar way chapter six explores the
implications and tradeoffs associated with legalization by examining the paradoxical
nature of legal-formality, legal-rational decision making, formal authority, and workplace
justice.  Finally, chapter seven discusses the significance of the research and its

implications for public administration theory and practice.
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1.

LITERATURE REVIEW
The demands for ‘legal equality’ and of guaranties against
arbitrariness require formal rational objectivity in administration
in contrast to personal free choice on the basis of grace....The
democratic ethos...based as it is on the postulate of substantive
justice in concrete cases for concrete individuals, inevitably comes
into conflict with the formalism and the rule-bound, detached
objectivity of bureaucratic administration.

- Max Weber on Law in Economy and Society

This dissertation speaks directly to internal dispute resolution (IDR) and the legal
environment of complex, public organizations. Toward that goal the chapter develops
the argument that IDR and the revitalized study in the legal environment of organizations
are inextricably linked to one another and the discipline and study of public
administration and policy. Employing the legal environment of public organizations as
a research nexus, a review of the literature suggests a two-fold trend: (1) A debate
centering on what constitutes a viable grievance program in organizations situated in a
legal environment characterized by an increasing tension between employee rights and
management prerogatives in the workplace, and (2) A revitalized interest in the

institutional study in the legal environment of organizations. In sum the chapter discerns
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and sketches a connection between the two trends that exposes a gap in the public
administration organizational and management studies literature.

The chapter first reviews the legal basis of the public employment relationship
founded in the Bill of Rights of the United States Constitution; public law; and customs,
usage, and mutual understandings between employees and management. It focuses on the
inevitable and evolving tension between management prerogatives and employee rights
in the public workplace that "define the rights, obligations, and mutual expectations often
evoked in adversarial situations" (Lee, 1992, 15). In broad brush it reviews the legal
environment within which public organizations develop and implement IDR policies and
procedures to resolve employees' concerns and complaints, generally in the form of
formal grievance programs.

Based on this legal context the chapter next reviews the literature on what
constitutes a viable grievance program.™ The breadth of the discussion and debate is
interdisciplinary and complex and centers on the tension between formal and substantive

rationality--formal legal procedures versus substantive outcomes.” At issue is

“The discussion derives from the interdisciplinary research in internal dispute
resolution, grievance programs, and related issues. It applies to public and private sector
organizations.

“Substantive due process rights are founded in the Doctrine of Substantive Due
Process which should not be confused with the terms "substantive justice or substantive
outcomes” as used in this dissertation. Substantive due process is the Doctrine that due
process clauses of the Fifth and Fourteenth Amendments to the U.S. Constitution require
legislation to be fair and reasonable in content as well as application. Such may be
broadly defined as the constitutional guarantee that no person shall be arbitrarily deprived
of life, liberty or property. The essence of substantive due process is protection from
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