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Because of Plessy subsequent Courts had to distinguish

the separate but equal doctrine from the issue at hand when

ruling against segregation. In Buchanan v. Warley the

Court emphasized that the difference between Buchanan and

Plessy was that nothing was denied the black in Plessy as it

was in Buchanan.

The defendant in error insists that Plessy v.
Ferguson is controlling in principle in favor

of the judgment of the court below. . . . It

is to be observed that in that case there was no
attempt to deprive persons of color of transpor-
tation in the coaches of the public carrier, and
the express requirements were for equal though
separate accommodations for the white and colored
races. (Buchanan, Opinion of the Court, 1917, p.
162)

The Court maintained in Buchanan, however, that the plain-

tiff, unlike in Plessy, had been "denied the right to use,

control, or dispose of his property" (Buchanan, Opinion of

the Court, 1917, p. 163).

In Gaines v. Canada the Court praised the treatment

Missouri had afforded the blacks of that state but concluded,

nevertheless, that blacks had been unconstitutionally ex-
cluded from law school:

It is said that Missouri is a pioneer in that
field and is the only State in the Union which
has established a separate university for negroes
on the same basis as the state university for
white students. But, commendable as is that
action, the fact remains that instruction in law
for negroes is not now afforded by the State,
either at Lincoln University or elsewhere within
the State, and that the State excludes negroes
from the advantages of the law school it had
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established at the University of Missouri.
(Gaines, Opinion of the Court, 1938, p. 211)

The Court in Shelley v. Kraemer ruled that restrictive cove-

nants, as their name implied, "denied rights of ownership or
occupancy enjoyed as a matter of course by other citizens
of different race or color" (Shelley, Opinion of the Court,

1947, p. 1184). Again in Terry v. Adams, the Court empha-

sized the deprivation suffered by blacks through exclusion:

It is significant that precisely the same quali-
fications as those prescribed by Texas entitling
electors to vote at county-operated primaries are
adopted as the sole qualifications entitling
~electors to vote at the county-wide Jaybird pri-
maries with a single proviso—Negros are excluded.
. « « The only election that has counted in this
Texas county for more than fifty years has been
that held by the Jaybirds from which Negroes were
excluded. The Democratic primary and the general
election have become no more than the perfunctory
ratifiers of the choice that has already been
made in Jaybird elections from which Negroes have
been excluded. (Terry, Opinion of the Court, 1952,
p. 1160)

By the 1970's the Court recognized the denial and
deprivation suffered by blacks touched not only the tangible
but the intangible as well. For example, the Court in

Heart of Atlanta Motel v. United States found the refusal

of a motel owner to rent rooms to blacks a deprivation, and,
further, it quoted Congress as saying that such denial was

also a "deprivation of personal dignity" (Atlanta Motel,

Opinion of the Court, 1964, p. 264).
In only two cases of the ones analyzed which dealt with

exclusion, denial, and restriction did the Supreme Court
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disagree that the refusal to include blacks was a depriva-
tion that demanded appropriate relief. These cases were the

Civil Rights Cases and Plessy v. Ferqguson where the Court

allowed segregation in public places.

In some of the cases in the 1970's the Court was called
upon to determine if in fact exclusion had taken place, and
if so, if it had been on fhe basis of race. 1In both Village

of Arlington Heights and Washington v. Davis the basic argu-

ments before the Court were that a zoning law and a person-
nel test both excluded a disporportionately high number of

blacks from public housing and the police force. The Court
ruled, however, that such exclusion was not unconstitutional
because the laws themselves could not be shown to have been
written with a racially discriminatory intent (Davis, Opin-

ion of the Court, 1976, p. 597; Village of Arlington Heights,

Opinion of the Court, 1977, p. 450).

In general, then, the Supreme Court viewed a legal
separation of the races as depriving blacks of their civil
rights. This deprivation the Court saw as the antithesis
of the equality promised by democracy. This is clearly seen

in Smith v. Texas, a case where blacks had been included in

lists for potential grand jurors but in fact excluded from
ever serving. The Court wrote:
For racial discrimination to result in the exclu-

sion from jury service of otherwise qualified
groups not only violates our Constitution and the
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laws enacted under it but is at war with our basic
concepts of a democratic society and a representa-
tive government. We must consider this record in
the light of these important principles. The fact
that the written words of a state's laws hold out
a promise that no such discrimination will be
practiced is not enough. The Fourteenth Amendment

requires that equal protection to all must be
given—not merely promised. (Smith, Opinion of

the Court, 1940, p. 86)

Category III: Negative Results

The third rationale used consistently over time by the
proponents of integration was that a separation of the
races had negative results that were harmful to blacks, both
individually and as a group, and to society as a whole.
Three subcategories emerged under this general category.

Segregation creates a caste through isolation. In the

cases analyzed, the counsel for the plaintiff in Plessy
was the first to suggest that the separation of the races

formed a black caste:

a law assorting the citizens of a state in the
enjoyment of a public franchise on the basis of
race, is obnoxious to the spirit of republican
institutions, because it is the legalization of
caste. (Plessy, Brief of James Walker for Plain-
tiff, 1896, p. 14).

In historically two disparate cases, Buchanan v. Warley and

Brown v. Board of Education of Topeka, the counsels advocat-

ing segregation both used an 1849 case, that recognized ra-

cial casted, but denied the court's ability to relieve it:

It is urged that this maintenance of separate
schools tends to deepen and perpetuate the odi-
ous distinction of caste, founded in a deep-
rooted prejudice in public opinion. This
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prejudice, if it exists, is not created by law,
and probably cannot be changed by law. (Buchanan,
Brief of Defendant, 1917, p. 33; Brown I, Brief

of Appellees, 1954, p. 19)

In Heart of Atlanta Motel v. United States the plaintiff's

counsel tried to refute black caste by arguing caste was a
product of socioeconomics not race:

The second concurring opinion held that "the de-
nial of the constitutional right of Negroes to
access to places of public accommodations perpetu-
ates a cast [sic] system in the United States."

We suggest that there will always be economic
stratification in our society and that social
stratification will continue to be largely deter-
mined by economic. . . . The Constitution of the
United States does not guarantee against the clas-
sification systemof people by economic status
(cast [sic] system, if you must). Atlanta Motel,
Brief of Plaintiffs, p. 26, 1964)

In both Gomillion v. Lightfoot and Heart of Atlanta Motel v.

the United States the counsels attempting to desegregate

argued against the black caste set up by segregation:

While admittedly the Constitution does not secure
the right of Negroes or of any other group or
class to exercise political influence in a com-
munity, it does bar the nullification of that in-
fluence by the erection of color or caste distinc-

tions. (Gomillion, Brief of Petitioners, 1960,
p. 9)

The promise of the anti-slavery amendments was
not merely the abolition of human bondage. The
framers were equally determined to remove the
widespread disabilities, associated with slavery,
that branded the Negro a member of an inferior
caste. (Atlanta Motel, Brief of Appellees, 1964,
p. 62)

The Court itself avoided the emotion-laden term "caste"

but did agree that the purpose of separating the races was
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to isolate blacks, with consequent negative results. The

Court in Keyes v. School District No. 1 accepted the lower

court's ruling that the Denver schools showed "'an undevi-
ating purpose to isolate Negro students' in segregated
schools 'while preserving the Anglo character of [other]
schools'" (Keyes, Opinion of the Court, 1971, p. 558). 1In
three education cases (Brbwn, 1954; Swann, 1971; Keyes,
1971) the counsels arguing against separating the races
maintained that the isolation, the segregation itself, was
the cause of the low achievement of black schools:

unconstitutional inequality inheres in the retar-

dation of intellectual development and distortion

of personality which Negro children suffer as a

result of enforced isolation in school from the

general public school population. (Brown I,

Brief of Appellants, 1954, p. 5)

. . . Judge McMillan was persuaded by the expert

testimony and by the facts of the case that seg-

regation itself is the greatest barrier to

quality education. (Swann, Brief of Petitioners,

1971, p. 45)

The trial court found, as a matter of fact, that

the segregated schools were offering unequal and

inferior educational opportunities to minority

children. The trial court went on to find, as a

matter of fact, that a cause of the inequality

was the segregated condition of the school.

(Keyes, Brief of Petitioners, 1973, p. 53)
The Court agreed with these arguments enough so that it
ordered the abolition of segregated schools in Brown, vali-
dated the transportation of students as a means to desegre-

gation in Swann, and recognized "de facto" segregation in

Keyes.
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The issue of isolation or segregation as the cause of
inequalities was complicated by the argument that "de facto"
isolation of blacks in schools was not a result of state
action but a result of housing patterns. In quoting a
lower court, the counsel for the respondents in Keyes wrote:
"The impact of the housing patterns and neighborhood popu-
lation movement stand out as the actual culprits" (Keyes,
Brief of Respondents, 1971, p. 74). Again, this argument
implied that the isolation of blacks was outside of the
Court's ability for the remedy.

But isolation and caste were not the only causes of
inequality. Those advocating integration argued, also,
that a separation of the races caused a sense of inferiority
in blacks which, in turn, had negative results.

Segregation creates a sense of inferiority. The first

case analyzed that disparaged the legal differentiation of
the races because such a policy created a sense of inferi-

ority in blacks was Strauder v. West Virginia, a case in-

volving the right of black men to serve as jurors. The
Court said:

The very fact that colored people are singled out
and expressly denied by a statute all right to
participate in the administration of the law, as
jurors, because of their color, though they are
citizens and may be in other respects fully quali-
fied, is practically a brand upon them, affixed '
by the law; an assertion of their inferiority, and
a stimulant to that race prejudice which is an
impediment to securing to individuals of the race
that equal justice which the law aims to secure
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to all others. (Strauder, Opinion of the Court,
1879, p. 666)

Other early cases picked up this theme. Justice Harlan in

his dissenting opinion in the Civil Rights Cases noted that

slavery "rested wholly upon the inferiority, as a race, of

those held in bondage" (Civil Rights Cases, Dissenting

Opinion, 1883, p. 848). Therefore, he continued, if blacks
as a class could still be discriminated against as freemen,
they were "branded as one inferior and infected" (Civil

Rights Cases, Dissenting Opinion, 1883, p. 849). The de-

bate was developed and exploded in Plessy v. Ferguson. The

counsel for the plaintiff charged that the law maintaining
separate railroad coaches for blacks had as its object "to
debase and distinguish against the inferior race" (Plessy,
Brief of James C. Walker for Plaintiff, 1896, p. 26). The
counsel for the defense, quoting another court's opinion,
wrote that "separateness is not to declare inferiority

. . . but simply to say that . . . human authority ought not
to compell these widely separated races to intermix"
(Plessy, Brief of M. J. Cunningham for the Defendant, 1896,
p. 48). The Plessy Court settled the argument by commenting
without explanation that laws separating the races "do not
necessarily imply the inferiority of either race to the
other" (Plessy, Opinion of the Court, 1896, p. 258).

The counsel for the plaintiff in Buchanan v. Warley

(1917) attempted to revive the inferiority argument by
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saying that a law separating the races tended to "reduce
negro citizens to a position of inferiority" (Buchanan,
Brief of Moorfield Storey for Plaintiff, 1917, p. 31).

Nevertheless, the inferiority argument after Plessy v. Fer-

guson did not reappear full blown until Brown v. Board of

Education of Topeka. In that case the counsel for the ap-

pellant argued that segregation in the schools instilled in

the black child

. . . a feeling of inferiority resulting in a
personal insecurity, confusion and frustration
that condemns him to an ineffective role as a
citizen and member of society. . . . Moreover,
it was demonstrated that racial segregation is
supported by the myth of the Negro's inferiority,

. . and where, as here, the state enforces
segregation, the community at large is supported
in or converted to the belief that this myth has
substance in fact. (Brown I, Brief of Appellants,
1954, p. 9)

The Court fully agreed:
To separate them [black school children] from
others of similar age and qualifications solely
because of their race generates a feeling of in-
feriority as to their status in the community
that may affect their hearts and minds in a way
unlikely ever to be undone. (Brown I, Opinion of
the Court, 1954, p. 880)
The inferiority argument became convoluted when the
Court tried to determine that a school was inferior when

there were high concentrations of blacks as in the case of

Keyes v. School District No. 1. The counsel for the respon-

dents suggested that the cause of the inferiority of the

schools was a high concentration of blacks:
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The district court found that certain court-

designated schools showing low test scores were

inferior schools compared with others, that con-

centrations of Negro and Spanish surnamed pupils

were the cause of the inferiority, but that the

racial and ethnic concentrations were not caused

by actions of the school district. (Keyes,

Brief of Respondents, 1971, p. 62)
Equating high concentrations of blacks with inferior schools,
however, suggested the blacks were inferior. The Keyes
Court tried to settle the confusion by saying that blacks as
a group suffered from cultural and economic deprivation and
discrimination; however, no inferiority of blacks per se was
inferred (Keyes, Opinion of the Court, 1971, p. 557).
Therefore, the argument that a separation of the races in-
stilled in blacks a sense of inferiority, combined with the
debate that all-black schools were inferior, led to the
argument that both de jure and de facto segregation created

socio-economic ills impacting most heavily on blacks.

Segregation creates socioeconomic ills. Although the

socio-economic rationale for ending segregation was not pre-
dominant until after Brown, the counsels advocating
desegregation in earlier cases, especially those dealing
with segregated residential areas, did introduce the issue.

The counsel for the plaintiff in Buchanan v. Warlev, for

instance, decried a new residential segregation law:

A negro who was fortunate enough toown a home in
a good neighborhood may use his utmost endeavor
to instill into his children right principles and
shield them from contaminating influences, but
before their maturity he dies and the law drives
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his widow and children back to the red light dis-
trict, where every vestige of early training is
wiped out through the degrading influences there
predominating. (Buchanan,Brief of Clayton Blakey
for the Plaintiff, 1917, p. 24)

The counsel for the defense, however, shifted the argument
from the degrading influence of the environment to the de-
grading influence of the black.

This record shows that where even a single negro
moves into a white block the destruction wrought
to property values therein is as immediate and as
great as if an incendiary had gone from house to
house with a torch in his hand and set them all

on fire. (Buchanan, Brief of Defendant, 1917,
p. 91)

In Shelley v. Kraemer the counsel for the petitioners

said the Supreme Court of Missouri erred in ruling that the
alleviation of black ghettos was beyond the authority of the
courts (Shelley, Brief of Petitioners, 1947, p. 55). The
counsel stressed the "crowded, congested conditions con-
tributing to crime, juvenile delinquency and disease"
(Shelley, Brief of Petitioners, 1947, p. 54). He cited
these socio-economic ills as a direct result of the restric-
tive covenants in housing which segregated blacks from
whites. The Court did not respond to this argument. The

counsel for the appellant in Keyes v. School District No. 1,

once again attempted to argue that educational difficulties
resulting from socio-economic conditions were not within the
power of the state to resolve (Keyes, Brief of Respondents,

1971, p. 122). To support this argument, the counsel relied
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on the Coleman Report to convince the Court that the issue
at hand was not racial but socio-economic and, therefore,
outside of the purview of the Court.

[Tlhe apparent beneficial effect of a student body
with a high proportion of white students comes not
from racial composition per se, but from the bet-
ter educational background and higher educational

aspirations that are, on the average found among
white students. (Keyes, Brief of Respondents,
1971, p. 127)

This time, the Supreme Court in Keyes recognized the socio-
economic issue but at the same time insisted on the affirma-
tive duty of school boards to ameliorate segregated
conditions:

Indeed, as indicated earlier, there can be little
doubt that principal causes of the pervasive
school segregation found in the major urban areas
of this country, whether in the North, West, or
South, are the socio-economic influences which
have concentrated our minority citizens in 'the
inner cities while the more mobile white majority
disperse to the suburbs. But it is also true
that public school boards have continuing, de-
tailed responsibility for the public school sys-
tem within their district and, as Judge John Minor
Wisdom has noted, "[wlhen the figures [showing
segregation in the schools] speak so eloquently,
a prima facie case of discrimination is estab-
lished." Moreover, as foreshadowed in Swann and
as implicitly held today, school boards have a
duty to minimize and ameliorate segregated con-
ditions by pursuing an affirmative policy of
desegregation. (Keyes, Opinion of the Court,
1971, p. 579)

The strictly economic issues surrounding segregation
were not used to any great extent by those hoping for inte-

gration, though there is no doubt that it was costly to
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maintain separate facilities for the two races. Neverthe-
less, cost was seldom an issue. On the contrary, In Gaines,
for instance, the counsel for the University of Missouri

saw the expenditure of "millions of dollars" to uphold
separate education for the races as praiseworthy (Gaines,
Brief of Respondents, 1938, p. 71). The cost of segregation
seemed secondary to the possibility of racial mixing. This

is apparent in Shelley v. Kraemer when the counsel for the

defense tells of a woman, "an aged and ailing Mrs. Mathilda
Sohlma, [who] . . . had chances to sell [her house] to
colored" but refused (Shelley, Brief of Respondent, 1947,
p. 73).

Nevertheless, in two early cases, economics did play a

role. The first, Bailey v. Alabama, involved involuntary

servitude as punishment for the breach of labor contracts.
Although the decision of the Court turned on the illegali-
ties of peonage, not race, the population affected was
black, and the counsel for the plaintiff maintained that
\the object of the labor contract laws was "to compel the
negroes to the performance of their contracts" (Bailey,
Brief of Plaintiff, 1911, p. 22). He also refuted the
economic justification for the law:

To the commercial argument so often offered in

favor of this class of statutes that they are

necessary to enable the planter to make his

crop, which is vital to the welfare of the South,
Mr. Justice Jones of the South Carolina Supreme
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Court gives a complete answer in the few words,

"liberty is better than prosperity." (Bailey,

Brief of Fred Ball for Plaintiff, 1911, p. 45)
The Court agreed by deciding the law created illegal peon-
age, "compulsory service in payment of a debt" (Bailey,
Opinion of the Court, 1911, p. 201). The counsel for the

defendant in Buchanan v. Warley (1917) also referred to the

need for labor in defense of his contention that there was
no economic prejudice against blacks in the South:

But no one has ever accused the South of a de-
sire to expatriate the negro. On the contrary,
we need and want him here and he needs the
South. As Booker Washington has said, "It is in
the South that the negro is given a man's chance
in the commercial world," where, he said, "there
is no industrial prejudice against the negro,
such as is found in most Northern communities."
One Southern State at least (North Carolina) has
even passed a law penalizing any one who should
induce negro farm laborers to leave that State.
(Buchanan, Brief of Defendant, 1917, p. 50)

The one recent case which relied predominantly on

economics to help destroy segregation was Heart of Atlanta

Motel v. United States. A motel owner refused to serve

blacks and was accused, therefore, of disrupting interstate
commerce in violation of the Commerce Clause of the
Constitution. The debate between the counsels outlined the
basic thrust of the case. On the one hand the counsel for
the appellees presented his argument by quoting Congress'
attempts to curtail discrimination in commercial enterprises:
First, racial disputes, like labor disputes, dis-

courage patronage and interfere with business;
they thereby interfere with and reduce purchases-
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for-resale from other States. Second, the refusal
of such retail establishments to serve Negro con-
sumers, like a group boycott forbidden by the
Sherman Act, imposes a wholly arbitrary limitation
on the market by eliminating an important source
of potential demand for goods from other States.
(Atlanta Motel, Brief of Appellees, 1964, p. 10)

On the other hand, the counsel for the defendant maintained
serving blacks would ruin his client's business:

The long established policy and practice of Heart
of Atlanta Motel has been to refuse to rent ac-
commodations to any Negroes. As alleged in plain-
tiff's complaint, this policy was adopted and pur-
sued as in the best interest of plaintiff's busi-
ness and as necessary to protect plaintiff's
property, trade, profits and reputation. In other
words, plaintiff chose, and now chooses not to
serve Negroes. (Atlanta Motel, Brief of Appel-
lants, 1964, p. 54)

The Court decided, however, that the Commerce Clause gave
Congress the right to prohibit racial discrimination in

businesses serving the public.

Category IV: Heterogeneity

is a Good to be Pursued

The focus for both major sections of this chapter,
"Blacks and Whites as Two Legal Calassifications" and "Blacks

and Whites as One Legal Classification,"” has been on the
black's position in the larger society. The "separate but
equal" doctrine purported to focus on both whites and
blacks. However, its result was to exclude blacks. As
Justice Harlan wrote in his Plessy dissenting opinion:
Everyone knows that the statute in question had

its origin in the purpose, not so much to exclude
white persons from railroad cars occupied by
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blacks, as to exclude colored people from coaches

occupied by or assigned to white persons. . .

No one would be so wanting in candor as to assert

the contrary. (Plessy, Dissenting Opinion, 1896,

p. 263)
Those advocating one classification for black and whites
spoke to the evils of excluding blacks. Few, if any, spoke
" to the hearts and minds of whites'living under segregation
and the impact on whites of a system in which they played
the role of oppressor, consciously or unconsciously. At
only one point in the data analyzed did anyone even briefly
raise the issue of the possibility of segregation being
detrimental to whites: "We. . . refrain from speculating
as to whether the court would also have found that segrega-
tion was detrimental to white children and impaired their
educational and mental development" (Brown I, Brief of Ap-
pellees, 1954, p. 40). In the cases analyzed some did
speak, however, to the importance of heterogeneity to the
United States as a nation.

The first to initiate this theme was Justice Harlan,
again in his dissenting opinion in Plessy:

?he.destinies of the two races in this country are

indissolubly linked together, and the interests

of both require that the common government of all
shall not permit the seeds of race hate to be

planted under the sanction of the law. (Plessy
Dissenting Opinion, 1896, p. 264) ’
It was not until the later cases, however, that the

issue of heterogeneity as a positive national good was ad-

dressed. The counsel for the petitioners in Swann v.
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Charlotte-Mecklenberg used a report from the Center for

Urban Education which read, "Good education as well as the
moral imperatives of a pluralistic society, demands deseg-
regation of the schools" (Swann, Brief of Petitioners, 1971,
p. 214). The counsel for the respondents in Swann quoted a
circuit judge from a lower court in a gerrymandering case
which touched on the notion of heterogeneity. The judge,
in essence, asked if integration was necessary because ra-
cial mixing was a good in itself or if racial mixing was a
necessity because there had been an unconstitutional pre-
vention of integration. "The question is not whether zones
can be gerrymandered for the assumed good purpose of racial
mixing, but whether gerrymandering occured for the
unconstitutional purpose of preventing the mixing of races"
(Swann, Brief of Respondents, 1971, p. 8). 1In the same
brief the counsel attempted to answer the question by in-
sisting that "The Constitution does not guarantee 'to a child
the right to attend a school having any particular racial
complexion" (Swann, Brief of Respondents, 1971, p. 28).
Integration or heterogeneity; after Brown I, had be-
come the ideal but usually in the name of justice for

blacks. Nevertheless, in Village of Arlington Heights the

counsel for the respondents quoted a case that envisioned a

better world that replaced ghettos with "truly integrated

and balanced living patterns" (Village of Arlington Heights,
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Brief of Respondents, 1977, p. 23). The implication was
that both blacks and whites would benefit by such
heterogeneity.

By the time of Keyes v. School District No. 1 (1971)

heterogeneity was built into the law as enforced integra-
tion. Again, this integration wasbto alleviate the social
injustices heaped upon blacks. Nevertheless, heterogeneity
was seen, if not as an explicit good, at least as a neutral
policy to be achieved. The counsel for the respondent in
Keyes, for example, spoke of Denver's "Significant steps

. . as a matter of educational policy, to promote racial
and ethnic heterogeneity in the schools" (Keyes, Brief of
Respondents, 1971, p. 82). Justice Powell, responding in
his concurring opinion in the same case, however, did em-
phasize the good in heterogeneity: "In a pluralistic so-
ciety such as ours, it is essential that no racial minority
feel demeaned or discriminated against and that students of
all races learn to play, work, and cooperate with one an-
other in their common pursuits and endeavors" (Keyes, Con-
curring Opinion, 1971, p. 582).

Nevertheless, the vision of the good society being one
where all peoples of all races live together in cooperation
was consistently secondary as a rationale for integration to
the notion of the injury done to blacks through the classi-

fication by race.
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Conclusion

This chapter has aimed to provide data that will help
give answers to the questions posed in this dissertation as
to (1) how one of society's major institutions, the Supreme
Court, has justified or condemned over time a condition of
inequality with respect to blacks and women and (2) how
this justification or condemnation has changed over time.
The findings of this chapter will be used in this conclud-
ing section to formulate answers to these two questions as
they relate to blacks. The third question posed as to how
the justification or condemnation differs for race and sex,
will be discussed in the concluding chapter.

Although the data in this chapter have not been organ-
ized on a case by case basis or according to the issues
argued in the cases, it is important to note that the is-
sues debated concerned the status of blacks in four of the
five major institutions of society: economics, politics,
education, marriage and the family (see Figure 2). Only
the status of blacks in the institution of religion was not
debated in the cases analyzed. In addition, cutting across
the great majority of the cases was the concern of social
proximity as exemplified by the rape in Powell and public

seating in The Civil Rights Cases and Plessy. It is clear

from the cases, then, that the concern over the rightful place

of the black permeated almost every aspect of society.
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Issues
Economics Education Politics Marriage-Family
Bailey Gaines Cruikshank Buchanan
Truax Sweatt Strauder Shelley
Davis Brown I Yarbrough Arlington Heights
0]
&
I Brown II Nixon
O
Swann Smith
Runyon Terry
Gomillion
TOTALS 3 6 7 3

Figure 2.

Primary issues in the Supreme Court cases

analyzed concerning racial discrimination.
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In answer to the first question posed in this disser-

tation, except for the three early cases (Cruikshank, The

Civil Rights Cases, and Plessy) the Court consistently con-

demned a legal separation of the races in the cases exam-
ined. Even in the two cases involving "private" discrimina-
tion, the Court established linkagés with the public domain
and, therefore, was able to condemn the exclusion of blacks
in private restrictive covenants (Shelley) and in private

schools (Virginia Private School Cases). Nevertheless, le-

gal segregation existed in the United States until 1954 for,
although on the one hand, the Court had clear legal stan-
dards embedded in the Constitution condemning a separation
of the races; on the other hand, the Court had The Civil

Rights Cases and Plessy, both of which justified segrega-

tion, serving as legal precedent for an apartheid system.
As can be seen in Table 2, Appendix C, the most fre-
quent argument used by both the counsels and the Court to
maintain segregation was that the antipathy between the
races was a social issue, not a legal one. This idea was
fundamental in two of the four categories that emerged as

rationales upholding segregation, Race as a Social Issue

and Custom and Sentiment. In both The Civil Rights Cases

and Plessy the Court accepted the idea that legally blacks

could be equal while, at the same time, being legally
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separated. The former satified legal equity while the lat-

ter resolved the perceived social antipathy of the races.

The other two categories, Fear of Violence and Main-

tenance of Power, reflected arguments used by the counsels

consistently over time to justify segregation. Just as
consistently, however, these arguménts were ignored or con-
demned by the Court. The Court, for example, never con-
sidered potential violence a strong enough argument for
denying constitutional rights. Nevertheless, the counsels
continued to use potential violence as an argument against
integration because of its power and perhaps as a deterrent
to prevent the Court from moving too rapidly towards inte-
gration. Certainly, the data show the Court saw the fourth

category, The Maintenance of Power, as an argument that di-

rectly conflicted with democratic ideals.
The most powerful argument against segregation, ac-
cepted time and again by the Court, emerged in the category,

Race as a Sole Reason. The argument was simple and direct:

skin color should have nothing to do with a person's ability
to function fully in society. Skin color should have noth-
ing to do with a person's value as an individual. The logic
of this argument was highlighted by the counsels when they
used analogies with other groups such as red-heads or the
Irish to point out the absurdity of singling out blacks for

segregation. The negative stereotypes associated with blacks
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in the wider society were seldom used by the Court or coun-
sels as a rationale to keep blacks separate, nor was there
ever an attempt to disparage these stereotypes in order to
promote integration. The color black was seldom seen as a
proxy for other characteristics. As a consequence, the ab-
surdity of using color as the solebreason for discrimination
was a strong argument used by those justices and counsels
advocating blacks and whites as one legal classification.
Surrounding the race discrimination cases was an aura
of hostility, evil, ill-will, and distaste. Although, at
times, the counsels would argue that segregation was "good"
for blacks, this was an infrequent argument (see Buchanan,
Brief of Defendant, 1917, p. 15). No one argued that seg-
regation was "good" for whites, although this was implied

in such categories as Maintenance of Power. Instead, the

advocates of segregation were forced to argue on negative
grounds. Rather than being a "good," the counsels argued
that segregation prevented often nebulous "evils" such as
the possibility of intermarriage or black power. The argu-
ments for the demise of segregation also emphasized the
negative: the deprivation, isolation, inferiority, and
socio-economic ills that a separation of the races created.

Again, except for the three early cases (Cruikshank, The

Civil Rights Cases, and Plessy), the Court consistently
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recognized the deprivations suffered by blacks because of
segregation and provided relief (see Table 1, Appendix C).
The "good" of integration was found for the most part,
then, in providing relief for the "evils" done to blacks
through segregation. There were, however, some that saw
integration, itself, as a "good" and not simply as a cor-
rection of an "evil." Heterogeneity or cultural pluralism,
historically, has been considered as a strength of the
United States, but blacks had been set apart from this
strength through segregation. Although the category Hetero-

geneity is Good was fairly weak (see Table 2, Appendix C),

nevertheless, it does reflect the current argument that
affirmatively including blacks not only helps blacks but
strengthens institutions, whether they be universities or
political parties or business corporations.

The éecond question posed in this dissertation is how
the legal rationale for the separation of the races has
changed over time. In the legal arena of the Supreme Court,
the arena examined in this dissertation, the historical
categories initially constructed proved of little use. 1In
essence, there were only four historical periods. The
first was from 1865, the end of the Civil War, until 1896
when the Supreme Court ruled in Plessy that "separate but
equal” was a constitutional means of dealing with the race

question. During this time the Court was struggling with
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the definition of federal and states' rights as they ap-
plied to the power of the Fourteenth Amendment to protect
blacks from discrimination. The Court not only concluded
that the Amendment only addressed state action against

blacks and not individual discrimination (Cruikshank), but

it also agreed that the Court had no right to interfere
inthe separation of the races as long as such segregation
produced no legal inequities (Plessy). The second histori-
cal period was from 1897, after Plessy, until Brown I in
1954 when the Court found segregation inherently unequal.
This period of 58 years saw the Court slowly eroding the
Plessy decision through reinterpretation of the Fourteenth
Amendment. Each of the cases analyzed during this time was
a decision by the Court against a legal separation of the
races. Even during times of rampant racism and concern with

racial purity, as in 1917 when Buchanan v. Warley was tried,

the Court rejected the counsel's plea that blacks and whites
should be separated. The Court consistently relied on the
constitutional standards assuring equity. Finally, in
Sweatt, the Court made it clear that the equity assured by
the Fourteenth Amendment could not be achieved unless segre-
gated facilities were equal, not only in tangible goods but
in intangible qualities as well. The Sweatt mandate made
segregation of educational institutions a virtual impossi-

bility. However, it was only in Brown I that the Court
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specifically pronounced segregation in violation of the
Constitution. The third period ran from post-Brown I, 1954,

through the Virginia Private School Cases in 1976. The

Court, during this time, spared nothing in dissembling seg-
regation, even declaring private schools excluding blacks,
which advertised publicly, as in violation of the Constitu-
tion. The final period only briefly touched upon in this

dissertation began with Washington v. Davis in 1976 when the

Court decided that intent to discriminate against blacks
had to be proven before a constitutional violation could be
found. This case signaled the beginning of a reexamination
of the Court's all-out attack on racial discrimination.
Overall, the law and the Supreme Court have emphasized
raising the black from the degradation of slavery to an h
equal status with whites. The Post-Civil War Amendments
were written for blacks with this view in mind. The Court
never saw blacks legally as anything but equal in status to
the whites, not even in Plessy. The black was seen as an
individual with the same legal rights as the white. The
races could be socially separated but the legal status of
whites and blacks under the Constitution had to be the same.
The ultimate question surrounding racial separation, then,
became "Can blacks achieve the same status as whites under

segregation?". The Court in Brown answered negatively.
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The concept of status also has explanatory power.
Status, for instance, helps explain why so few employment
cases were brought by blacks to the Court, especially as
employment had been a primary legal concern for women as
seen in Chapter III. Blacks, however, have always.been

accorded employment rights (Truax and Bailey), as have

whites, as male labor has always been perceived of as a
social necessity. Rather, it has been the status of such
labor which has been, and still is, at issue for blacks.
Blacks have sought to move up in occupational status and
have seen education as a means to do this. This is one
explanation as to why so many key cases for blacks focus on
education and not work. Therefore, the role and function of
the black was never a part of the decisions of whether to
segregate or integrate the races. The crux of the decisions
was ﬁhe question of equality in status. Black men and white
men are the same; therefore, they must be treated the same

under the law.



CHAPTER V

Summary and Discussion, Implications and

Recommendations for Future Research

In the final analysis, law in any enlightened
society must reflect truth. But in this imper-
fect world of ours, truth can never hope to be
anything better than what is perceived as truth,
and in a democracy, the judiciary itself will
ultimately reflect society's perception of
truth. Therefore, as society's perceptions of
truth evolve, so do the judiciary's, and the law
pronounced thereby.

Frederick P. Gilbert, Counsel for the
Appellant, Craig v. Boren
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Summary and Discussion

The original idea for this dissertation stemmed from
the investigator's curiosity at the reluctance in the United
States to guarantee legal equality between the sexes. This
reluctance was symbolized by the apparent failure to ratify
the Equal Rights Amendment. At the same time the massive
movement to assure equality for blacks was supported by the
full weight of authority from all three branches of govern-
ment, the judicial, legislative and executive. It seemed a
contradiction that equity for blacks was a national priori-
ty, while equity for women was allowed to languish. It is
obvious from the review of the literature that those advo-
cating equity for women also were sensitive to this contra-
diction and, in order to sensitize others, tried to equate
the position of women to that of blacks. The equation was
not totally convincing. Why? What were the differences be-
tween "sexism" and "racism"? Was it productive for women to
argue the inequities they suffered by comparing them to
those of blacks? Did society perceive of the inequities of
these two groups as being, in fact, the same?

The investigator decided that in order to study such
questions a methodical comparison was needed of decisions
made on the behalf of blacks by those in power with those
being made on behalf of women. The legal arena of the Su-

preme Court was chosen as a logical source of data for such
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a comparison. First, the Supreme Court is a major decision-
making institution in the United States and also serves a
primary role in institutionalizing the norms of society.
Second, both blacks and women have brought their grievances,
through their legal counsels, to the Court for final arbi-
tration. Third, the Court opinions and briefs of counsel
recording the grievances, the arbitration, and the deci-
sions of the cases constitute a discrete and accessible body
of data which satisfy the methodological concerns of va-
lidity and reliability.

It was decided that the briefs of counsel would be used
as data as well as the Court opinions. Although the final
Court decisions and the relief granted were of interest to
the investigator, of equal interest was the debate of the
counsels for the plaintiffs and defendants. Were there
similarities in the substance of the debate in the arguments
surrounding equity for blacks and for women? If so, what
were they? If not, did this then not call into question the
efficiacy of the comparison of blacks and women when making
policy decisions about the two groups?

Ultimately, three research questions were delineated
which served as a framework for the study: (1) How has one
of society's major institutions, the Supreme Court, justi-
fied or condemned, over time, a condition of inequality with

respect to blacks and women? (2) How has this justification
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or condemnation changed over time? (3) How has the justi-

fication or condemnation of the legal separation of the

sexes differed from that of the separation of the races?

The methodology employed in the investigation to help ans-

wer these research gquestions involved basically four

stages:

1.

Historical periods were developed from the lit-
erature reflecting the changing legal status of
blacks and women over time. There resulted six
periods for blacks and five periods for women.

A chronological list of Supreme Court cases dealing
with issues concerning blacks was developed. These
cases were categorized according to the historical
periods. A similar list was made of cases involv-
ing women's issues.

The two lists of cases were sent to experts in the
areas of sex discrimination and the law and race
discrimination and the law. The experts were asked
to select four cases in each historical category
that they felt were the most important. The result
was a selection of 24 Supreme Court cases dealing
with issues of concern to blacks and 20 cases deal-
ing with issues of concern to women. The Court
opinions and the briefs of counsel from these 44

cases served as the data base for the study.
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4. The data were then subjected to a systematic con-
tent analysis using primarily the methodology sug-
gested by Glaser and Strauss in their work on
grounded theory (Glaser, 1967). From this analy-
sis, categories emerged representing the rationale
justifying men and women és separate legal classi-
fications and the legal separation of blacks and
whites. Also, categories emerged from the data
representing the rationale condemning legal classi-
fication by gender or race.

The resulting categories served to help answer the
study's first research question as to how a condition of
inequality for blacks and women is justified or condemned
in the legal arena. As discussed in depth in Chapter III,
the counsels and the Supreme Court justified a condition of
inequality with respect to women primarily because of the
woman's function in propagating the race and her role in the
domestic domain as wife and mother. 1In further justification
for the special treatment of women, the counsels and Court
spoke to womanly characteristics that required women be pro-
tected; protection men were not perceived as needing. In
sum, women, as distinct from men, were judged as a group
rather than as individuals, on the basis of their function,

role, and emotional and physical traits.
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The oppositional ideology, unsuccessful in the Court
until the last decade except for the anomalous Adkins case
in 1922, insisted that women be viewed as individuals, as
were men, under the fundamental demécratic premise of equali-
ty. In the past decade, those advocating sex equity also
attempted to argue that the status of women was comparable
to that of blacks. The Court in the early 1970's did accept
the counsels' argument that women, like blacks, had suffered
past discrimination and inequities that demanded appropriate
relief.

As with the categories emerging fromthe sex discrimina-
tion cases, the categories formed from the céses dealing
with race also, in the composite, resulted in a profile of
the justification used to argue a legal separation of blacks
and whites. As discussed in depth in Chapter IV, those
counsels and Justices advocating segregation appealed to a
tradition and cdustom which seemed to warn not only of a
natural antipathy between blacks and whites but also of po-
tential violence between the races were integration to occur.
In general, the advocates of segregation argued that the
relations between the races were a social issue and, ex-
cept to assure equality under the law, the Court should have

little, if anything, to do with the integration of the

races.
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Because of the Civil War Amendments, however, the.Court
did have the obligation to see equity achieved between
whites and blacks. This meant raising the black to the
white's status. Therefore, those advocating blacks and
whites as one legal classification argued that segregation
prohibited equity by creating conditions that served as
obstacles to the black's ability to achieve equal status.
Time and again, as the data showed, the advocates of inte-
gration pointed to the negative results of segregation and
to the deprivations suffered by blacks. With the guidance
of constitutional law, the Court consistently accepted the
arguments that equity must be served. Blacks were viewed
by the Court as having the same legal rights and responsi-
bilities as those of whites. The law was to be color blind.
However, it must be emphasized that these arguments obvious-
ly were grounded on the assumption that the counsels and the
Court were addressing black men and white men. For example,
in Buchanan (1917), an era when women had few civil rights
and responsibilities, the Court insisted that the Fourteenth
Amendment assured "the colored race" full civil rights under
the law. The Court meant, of course, black men.

The second question posed at the outset of this disser-
tation concerned the change over time of the ideology jusw
tifying or condemning legal classification by sex and by

race. Again, as with question one, this question was
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discussed in depth in Chapters III and IV. It was found that
with the cases dealing with gender the historical periods
initially constructed were of little use. 1In the final
analysis, there were only two periods: (1) From Bradwell

v. Illinois in 1873 up until the mid-1960's, during which

time the Court consistently upheld special laws for women,
justifying them because of the woman's roles of mother and
wife and her perceived inherent characteristics; and (2)

from 1972 with Reed v. Reed to the present, during which

time the Court began to recognize that laws classified by
sex were often arbitrary and grounded in age-old stereotypes
and, therefore, required closer scrutiny than had before
been given them.

The historical categories initially constructed for the
cases on race discrimination also required modification.
The data indicated four rather than six periods: (1) From
the end of the Civil War through Plessy (1896), during which
time the Constitution was amended to assure blacks equal
rights. However, the Court interpreted the amendments to
allow for the "separate but equal" doctrine; (2) from Plessy
(1896) to Brown (1954) during which time the Court slowly
eroded the doctrine of "separate but equal" by consistently
ruling in favor of the legal rights of blacks; (3) from
Brown (1954) to Davis (1976) during which time the Court

spared nothing in dissembling segregation; and (4) Davis
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(1976) to the present, a period only hinted at in this
study, when the Court began to reexamine racial discrimina- .
tion by ruling that an intent to discriminate must be proven
before a constitutional violation can be found.

The third question posed in this dissertation has not
previously been discussed. It asks how the justification
or condemnation of the legal separation of the sexes differs
from that of the separation of the races. This third
question constitutes the primary focus of the study, namely
to examine the differences and similarities between racism
and sexism. Therefore, it is discussed here in depth.

It is apparent from the data presented in Chapter III
and Chapter IV that the ideological debate surrounding the
legal treatment of blacks and women in the United States is,
for the most part, not the same for the two groups. The
categories emerging from the data differed considerably for
the two groups as can be seen in Figure 3.

Not only the categories, but the issues brought to the
Court for arbitration were different for blacks and women.
For instance, a majority of the cases concerning women dealt
with access to employment (see Appendix B, Table 1l). It was
clear that a primary focus of women's struggles for equal
rights concerned their ability to enter the public domain.
Employment was the key to the woman's move from her tradi-

tional, private world of the home to the public world. 1In



Figure 3. A comparison of the categories from the Supreme Court cases
analyzed on race and sex discrimination.
Sex Race
As Two Legal Classifications
1. Natural order 1. Race as a social issue

The woman's place is in the home

Women in need of protection
a. Women as weaker sex

b. Race propagation

c. To protect her morals

Dependency as an economic issue

4.

a, Race in the community, not courts
b. Social incompatibility
c. The sexual issue

Custom and sentiment

Fear of violence

Maintenance of power

As One Legal Classification

Women as individuals

Equality of men and women as a
Fundamental ideal

Sex discrimination as analogous to
race discrimination

1.
2.

3.

Race as a sole resason

Segregation as denial and deprivation

Negative results of segregation
a. Caste through isolation

b. Sense of inferiority

c. Socio-economic ills

Heterogeneity is good

8¥¢C
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contrast, blacks were already employed in the public domain.
The issues they brought to the Court dealt, therefore, not
with access to employment as much as access to full parti-
cipation in the political and educational institutions of
society (See Appendix C, Table 1).

There were other general differences. First, there was
a sense of gravity and importance attached to the cases
dealing with race discrimination. This ambience of gravity
was missing from the cases on sex discrimination. Second,
the members of the Court in the cases dealing with race dis-
crimination were guided by constitutional law specifically
created to achieve race equity. No such standards were
available for cases dealing with women. The Court, there-
fore, could boldly strive for equity between the races even
though lower courts were insisting on segregation. This is
clearly seen by the fact that the Supreme Court from Plessy
(1896) through Brown (1954) reversed the decisions of the
lower courts ten times in the twelve cases analyzed. The
reversals all ruled in favor of the rights of blacks. Also,
all relied on the Fourteenth Amendment except for Terry v.
Adams which used the Fifteenth Amendment (see Table 3, Ap-
pendix C). The two cases that the Court affirmed included

Plessy, which supported segregation, and Truax v. Raich,

which guaranteed the right to choose an occupation irre-

spective of race or nationality.
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To the contrary, during a similar time span, 1908 in

Muller v. Oregon through 1961 in Hoyt v. Florida, the Court

affirmed the decisions of the lower courts in the cases
dealing with sex discrimination nine times in the nine cases
analyzed. Eight of those times the Court upheld gender
based laws. The one case it did not was the Adkins case,

subsequently overturned. As can be seen in Table 1, Appen-

dix B, the Fourteenth Amendment, constructed in the name of
equity for blacks, provided little help with sex equity.
These facts seem to indicate the importance of constitution-
al standards when a decision is made on an issue deeply em-
bedded in tradition and custom. With the race cases the
Court ruled according to the Constitution, even in the face
of custom and public sentiment. In the sex cases, customary
law and tradition won out as specific constitutional guide-
lines were missing.

Aside from the general differences, further considera-
tion of the data resulted in three more fundamental con-
trasts between racism and sexism, which are represented by

the statements, "Separate but Equal versus Separate and Un-

equal," "Status versus Role," and "Public versus Private."
It is to be emphasized that these differences represent the
perceptions of blacks and women held by the overwhelmingly

white, male Supreme Court and counsels.
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Separate but Equal versus

Separate and Unequal

Blacks in the data analyzed, historically, were seen as
separated from whites yet, in theory, as symbolized by the
Fourteenth Amendment, were equal to whites. Women, on the
other hand, were seen as different from men, separate but
unequal. For example, as shown by the data, a major reason
used to treat women differently from men was that women, be-
cause of inherent characteristics, needed protection; they
were weak, they propagated the race, they were childlike.
However, unlike women, protection for blacks, when mentioned
at all in the data, focused on the "unfriendly action" of
the States against blacks after emancipation (Strauder,
Opinion of the Court, p. 665) or on the need "to protect the
blacks from discrimination” (Nixon, Opinion of the Court,

1926, p. 761; see also Civil Rights Cases, Dissenting Opin=-

ion, 1883, p. 848 and Brown, Brief of Appellant, 1954, p. 8).
Only once did the Court in any way relate the black's need
of protection with weakness and, even then, the weakness was
not inherent but due to a lack of "training": "Their train-
ing had left them mere children and as such they needed the
protection which a wise government extends to those who are
unable to protect themselves." Only once did a counsel
argue that "the Constitution was to protect the negro. . .

This nation has toward him a great responsibility,
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comparable to the responsibility of the parent toward the
child" (Buchanan, Brief of Clayton Blakey for Plaintiff,
1917, p. 43).

Unlike with women and men, it simply was not argued
that blacks had inherent characteristics that set them apart
from whites, thereby requiring special legal treatment for
them.* The counsels advocating integration used analogies
comparing blacks to other groups to show the absurdity of
separating out only blacks for special treatment. Their ar-
gument was clear: Dblacks are like everyone else except
for the color of their skin; therefore, why exclude them and
not red-heads or brunettes? No one suggested, however, that
women were the same as men. On the contrary, as one counsel
noted, "Men and women remain men and women eternally" (Ad-
kins, Brief of Appellant, 1922, p. 1lxiii). Therefore, un-
til the 1970's it was the rare occasion that judges or
counsels suggested that women be viewed as analogous to
men.

It is to be noted that in the wider society, however,
blacks have been surrounded by stereotypes that attributed
to them inherent characteristics which were often very simi-

lar to those of women. Often they were thought of, for ex-

*This discussion is continually complicated by the fact
that the Court was directing its attention to black men—
it is to be supposed black women would be in need of protec-
tion because of their "femaleness," not their "blackness".
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example, as childlike, intellectually inferior and ruled by
passion (Lyons, 1980). Nevertheless, except for the Dred
Scott case, in the data analyzed such stereotypes describing
blacks were not found. This can only be attributed to the
Civil War Amendments which claimed the equality of blacks
and whites. Therefore, no matter‘the stereotypes, beliefs,
or attitudes in the wider society, under the law blacks and
whites were equal. Given this premise, then, it was futile
to argue inequality between the races as a reason for legal
classification by race. The counsels justified segregation
by arguing antipathy between the races and a fear of vio-
lence if the races were integrated; they argued that custom
and tradition made segregation rational but they did not
argue that blacks and whites were inherently different and,
therefore, must be separated. There has been no similar law
for women, however, and no constitutional standard proclaim-
ing equaltiy between the sexes. Therefore, the most power-
ful argument used by the counsels and Justices until the last
decade was that men and women were inherently different and
should be treated so. "Proof" of these differences was
found time and again in’ the data, both in the briefs of coun-
sels and in the Court opinions. From the data it was very
clear that blacks and whites were viewed as separate but

equal; women and men were separate and different or unequal.
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Status versus Role

Another primary difference between blacks and women in
their relationship with the law, apparent from the data, was
the difference between status and role. Aside from the
strictly biological differences, one of the major contrasts
between the sexes recognized by the counsels and Justices
was that of role. For women, role or function was central
to the legal decisions examined in this dissertation. To
the contrary, the function or role of blacks was never a
consideration in the cases dealing with race discrimina-
tion. Rather, the fundamental concern in the data examined
regarding blacks and the law, from the Civil War to the
present day, was status. The Civil War Amendments and early
civil rights legislation had been written in an attempt to
raise the black to the same status as the white by assuring
the removal of the barriers that prevented equal opportuni-
ties for blacks for upward mobility in the public domain.
More recent civil rights legislation and affirmative action
continue this theme in contemporary times. Whether it was
access to the University of Texas Law School, as in Sweatt

v. Painter, or access to primary elections, as in Nixon v.

Herndon, blacks have demanded through the law opportunities
to achieve equality with whites.
For women, role not status was the issue. As clearly

seen from the data, the woman's place was in the home where
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she was expected to fulfill her role as wife, mother, and
homemaker. This role took precedence over woman as lawyer
or woman as jurist (Bradwell, 1873; Hoyt, 1965). Laws regu-
lating the woman's work day took into consideration the fact
of their "double day," working both outside and inside the
home (Muller, 1908). The tenaciousness of the woman's do-
mestic role and the subsequent "double day" for women hold-
ing jobs outside the house is a major issue even today.
Although role was never a consideration in the data
analyzed concerning legal classification by race, status did
become an issue for women in the last decade. First, in
cases such as Frontiero there was an attempt by the Court
and the counsels to equate the position of women to that of

blacks, and second, in such cases as Reed v. Reed, statis-

tics and other empirical data were used by the counsels to
show a low status for women in the public sector. The op-
pression of the work world for women had been recognized in
1908 in Muller. But the argument of the counsels and the
Court then was not one of status as it became in the 1970's.
Rather, they had argued that women, in the name of their
role and function, needed special protection outside the
home. Recognition by the Court within the last 10 years
that sex discrimination is not just a question of role, but
a question of status as well, has been a major step forward

in helping to remove obstacles which have prevented women
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from attaining the same status as men in the public domain
outside the home.

In sum, for women, the greatest difficulty in their
legal struggle has been to convince the Court to consider
their position, not according to their traditional roles
and function in the home but according to their status in
the world of work. On the other hand, for blacks the
greatest difficulties in achieving equity have involved
overcoming the obstacles that have prevented equal status
with whites in all the major institutions of society.

Public versus Private

A third major difference shown by the data between race
discrimination and sex discrimination concerns "place."
Gunnar Myrdahl saw parallels between women and blacks in
that each had their proper place in society. Books such as

Race and Place (Weinberg, 1967) and Woman's Proper Place

(Rothman, 1978) have been written to define this "place."
Yet few have compared the two "places" of blacks and women
and, from the data analyzed in this study, there is consid-
erable difference.

From the data on sex discrimination emerged the dis-
crete category, "The Woman's Place is in the Home." The
argument embodied in this category to justify legal classi-
fication by sex was that women belong in the home, the pri-

vate, domestic domain; therefore, they may participate in
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the public domain of the broader society but only under
special rules. For blacks there was also a "place", a

place which was defined by social proximity to whites in

the public sector. The blacks' "place", then, has been
historically that which was separated from the white. The
legal debate dealing with race, therefore, was whether
equity could be served, as demanded by the law, while at the
same time maintaining for blacks a separate place in the
public domain. This obviously was not the issue with

women.

There is another concept dealing with the public versus
private differences of blacks and women. The fight against
race discrimination has been played out in public. Its
evil has been recognized in federal policy and law since the

end of the Civil War. Justice Harlan in the Civil Rights

Cases (1883) maintained that a "badge of servitude," as con-
demned by the Thirteenth Amendment, was "any discrimination
in the exercise of a public function" (Dissenting Opinion,
p. 850). Also, when the Court in Plessy chose to defend
segregation, they did so by justifying it as a "public good"
(Plessy, Opinion of the Court, 1896, p. 260). The civil
rights movements, by the very word "civil", emphasized the
public rights of blacks.

On the other hand, women, perceived as in the domestic

domain, seldom have been taken seriously in public. Civil
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rights for blacks were distinguished from women's rights
possibly because "civil", meaning public, did not entirely
explainthe private world of the woman. Finally, laws of
equity for women have consistently been viewed as an
intrusion into the privacy of the family, so closely bound
in the public mind is woman to the private, domestic domain.
The Equal Rights Amendment, for instance, if using the Civil
War Amendments as a model, should have been viewed as as-
suring women in the broader society equal opportunities to
attain the same status as males. Rather, opponents of the
Amendment have confused the status issue of women in the
public domain outside the home with the role issue of women
in the home and see the Amendment as a threat to the family.
Aside from the preceding findings, the results of this
study also help clarify the debate surrounding the efficacy
and validity of comparing minorities and women as summarized
in the review of literature in Chapter II. As seen in that
review, there were three basic arguments. The first found
valid the comparison of women and blacks. Advocates of this
view were authors such as Gunnar Myrdahl and Helen Mayer
Hacker. Certainly, the similarities of the two groups are
apparent as is seen by the ease in applying Louis Wirth's
criteria for a minority group to women (see p. 41lof this
dissertation). Nevertheless, as seen fromthe data analyzed

for this study, those making decisions on behalf of women
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and blacks for the most part have not perceived of the two
groups as being similar. To the contrary, the two groups
have been perceived as fundamentally different.

Second, in the literature it was argued, by authors
such as William Chafe, that if the experience of women could
not be substantively compared to that of blacks, neverthe-
less, a comparison of the two groups would shed light on
the form and process of excluding certain groups from power.
This study did illuminate these processes within one institu-
tion, the Supreme Court. Of the two groups, blacks and
women, women were excluded in a manner that depended on the
irrational. Women were judged based on the beliefs and at-
titudes of the Justices, rather than on the systematic logic
of the law. The Court, in the cases dealing with race dis-
crimination, depended on the rational standards of the law
to guide them and, for the most part, saw that equity for
blacks was served. However, as much as this may be true as
seen in the data, it is to be emphasized that, although the
Court consistently disparaged race discrimination in each
individual case, the Court, nevertheless, allowed legal
segregation to stand for more than 50 years.

The third argument found in the review of literature
was that both racism and sexism served the white male by
reinforcing his power. The data here analyzed suggest this

to be true but in different ways for blacks and women. By
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keeping women dependent and by perceiving them as aliens
in the world of work, the white male's economic power was

assured. (See, for example, Muller, West Coast, Goesaert.)

However, the issue that emerged most strongly with blacks
was not economic power but political power, the domination
of whites. Whites were served by segregation. By keeping
blacks in a separate enclave, in all areas of civic life,
away from any access to power, whites were assured politi-

cal power. (See, for example, Smith, Nixon, Gomillion.)

Women, in the data, never were viewed as a political threat.
Blacks, in the data, seldom were viewed as an economic
threat.

Why are there such differences between blacks and wo-
men, given the obvious similarities pointed out by authors
such as Helen Hacker and Gunnar Myrdahl? Why are there such
differences between blacks and women, given that both groups
have been oppressed by the white male and kept politically
and economically impotent? A possible explanation is the
difference in the two groups' respective positions in the
class structure. Blacks, historically, have continually
been at the bottom of the socio-economic ladder. At the
same time, they have always worked in the public market-
place; indeed, their labor, often cheap, unskilled, and
servile, is needed to maintain the economic system. There-

fore, their concern has been with climbing the socioeconomic
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ladder through opportunities provided by education and po-
litical power. The issues they chose to bring to the Su-
preme Court substantiate this notion.

Women, however, are distributed throughout the class
structure and, some, usually through marriage or inheritance,
have had access to status and, indirectly, power. This di-
verse distribution makes unity for political action more
complex for women than for blacks. At the same time that
women are distributed throughout the class structure, they
are also outside of the political milieu because of their
identification with the home. Indeed, women are almost
totally politically powerless. Nevertheless, women's work
in the domestic sector, as consumer and caretaker of daily
chores, is necessary to the continuation of the political-
economic system as it is now constructed. However, domestic
work goes unrecognized and is not valued. Therefore, women
struggle to leave the private sphere and enter the public
sphere where they can be regarded as adult citizens in a
society that awards not only status, but identity itself,
through public work and political participation.

In summary, true equity of blacks and whites, women and
men demands that people be defined not only by their color
or gender. The black man becomes the man who is black, his
personhood is primary. Legally, blacks and whites are,

in fact, viewed in this way. Women, legally, have been
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seen, however, as different from men, separate and unequal.
Society has yet to think of the person who is a woman, per-
sonhood as primary over womanhood. Also, unlike with
blacks whose battle has been for status in the public do-
main, women continue to fight on two fronts: first, to

shed the perception that they and their traditional roles

in the private, domestic domain are inseparable and, second,
to be viewed as full personalities in the public domain of
the wider society.

The differences between race and sex discrimination
have been discussed at length because in the data they are
so apparent and immediate. However, it would be wrong to
finish this section without a comment-on some of the simi-
larities found between the two groups. Both groups have
brought cases to the Supreme Court in which they demanded a
fuller participation in civic life, whether it be in employ-
ment, education, or government. Both groups have argued
that they had been kept out of the mainstream of public:
life because of tradition, public sentiment, and custom.
Ultimately, then, a basic struggle of both groups has been
to break loose of their assigned and powerless places and
fully enter the wider society. For the most part, as seen
from the data, the Supreme Court has assisted blacks in
doing this. For the most part, as seen from the data, the

Supreme Court has not similarly assisted women.
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Summary of Conclusions

General Conclusions

The gravity and importance attached to race discrimina-
tion by the Court was apparent by the numbers of cases deal-
ing with race and the language of the counsels and justices
in dealing with the issues. In general, this ambience of
gravity was missing from the cases on sex discrimination.

The constitutional law from the earliest cases con-
demned race discrimination and, therefore, served as a stan-
dard by which to guide the Court in its decisions. No such
standards were available for cases dealing with women.

Specific Conclusions

Sex discrimination and the law. The primary rationale

used by the Court and the counsels to justify legal

classification by gender encompassed the ideas that woman's
place was in the home where she acted as wife, homemaker,
and mother. This role plus perceived inherent characteris-
tics that were thought to make her more vulnerable than men
were seen as resulting in her inability to fully function
outside the home. Special treatment by the law, therefore,
was seen as justified.

The oppositional ideology, successful in the Court only
within the last decade, argued that women should be treated

as individuals by the law, not as a stereotypical composite
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of womanhood. It was also argued that women should enjoy
the equality promised by the fundamental ideals of the
United States. Finally, women, like blacks, it was said
should be seen as oppressed persons, suffering from past
discrimination that demanded appropriate legal relief.

The rationale used by the Court upholding gender clas-
sification in the law remained fundamentally the same from
the first case analyzed in 1883 to the mid-1960's. 1In the
last decade in many cases dealing with gender, the Court
accepted the oppositional ideology supporting careful scru-
tiny of sex-based laws.

Race discrimination and the law. The primary rationale

used by the counsels and the Court to justify a separation
of the races was embodied in the notion that segregation in
public places was a social issue, not a legal issue,
grounded in tradition and custom. The Court's interference
in this social order was potentially explosive as it would
aggravate the natural antipathy between the races and dis-
rupt the power structure.

The rationale used in opposition to a legal classifi-
cation by race was that segregation resulted in deprivation
for the black sommunity and fostered negative conditions
for individual blacks as well as for society as a whole.

In general, segregation was seen by those advocating inte-

gration as a means for maintinaing white power based on the
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sole criteria of color and, consequently, in direct conflict
with the democratic principle of equality. Also, integra-
tion was seen not only as a means of correcting the evils of
segregation but as a means of promoting heterogeneity, a
strength of democracy and a good for humanity.

Except for the early cases (Cruikshank, The Civil Rights

Cases, and Plessy), the Court in the cases analyzed accepted
the ideology of those disparaging segregation and between
Plessy in 1896 and Brown in 1954 slowly but consistently
eroded the constitutionality of segregation. With Brown,
segregation was declared "inherently unequal" and, there-
fore, unconstitutional. The Court then turned the force of
law towards integration in order to provide appropriate re-
lief for the grievances of blacks.

Race discrimination and sex discrimination compared.

The differences—Blacks historically were seen by the Court

and the counsels as separate from whites, yet, in theory,

as symbolized by the Fourteenth Amendment, equal to whites.
Blacks and whites were '"separate but equal." Women were
seen as separate and different from men, "separate but
unequal." Status was the basic issue surrounding the
blacks' attempts to gain equal rights through the law. The
blacks' role or function in society was never considered in
the data analyzed. However, for women, often legal deci-

sions turned on their role in the home as wife, mother and



266

homemaker. Their status only became an issue in the past
decade when there was an attempt to prove a status for women
comparable to that of blacks in the world of work.

The blacks' struggle for civil rights took place in the
public domain where national policy and constitutional law
prohibited race discrimination. The issue of the black's
"place" as separate from thewhite also was a public concern.
In sum, legal classification of race was a public issue.

To the contrary, the woman's "place" was not within the
public domain; her's was the private world of the home.
The perception by the Courts of women in the home hampered
women's ability to gain equal legal status in the public
domain of the wider society. Her different rights and re-
sponsibilities were perceived of as being of private, not
public, concern.

The similarities—Both groups have brought cases to the

Supreme Court in which they demanded a fuller participation
in civic life, whether it be in employment, education, or
government. Both groups have argued that they have been
kept out of the mainstream of public life because of tradi-
tion, public sentiment, and custom. Both groups have
struggled to break lcose of their traditional place in

society.
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Implications of the Study

In looking at the essential importance of the Civil
War Amendments for the blacks' struggle for equity, it is
obvious the grave importance of constitutional standards
specifically guaranteeing equal rights for women.

Affirmative action policies are grounded in the con-
cern for providing equal opportunities for status attainment
to the oppressed. For blacks and women working in the pub-
lic domain, outside the home, this philosophy of affirmative
action is certainly applicable. Women, however, also must
cope with role and function differentiation in the domestic
domain. Affirmative action programs, therefore, need not
only to deal with status remedies, the primary concern of
blacks, but need also to deal with role and function reme-
dies as well, if women are to be able to fully participate in
the wider society. Therefore, issues such as childcare,
maternity and paternity leave, and flexible work schedules
become essential in achieving sex equity.

Finally, the perception by the counsels and the Supreme
Court of the position of blacks as reflected in the data
analyzed is so different from that of women that policy de-
cisions based on an assumption of similarities may neglect
areas of importance to women. Given the data in this study,

the comparison is inaccurate as the primary issue of blacks
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as perceived within the legal arena concerns status and the
primary issue of women concerns function and role. Yet, in
using the comparison of women to blacks in affirmative ac-

tion programs, for the most part, only issues of status have

been broached.

Recommendations for Further Research

It is clear that the Supreme Court in the last decade
has changed its perception of women's relation to the law.
For the most part, the Court has accepted women on equal
legal grounds with men when the law in question gives arbi-
trary preference to either sex. However, often cases deal-
ing with women impinge upon their role in the domestic
domain. Further analysis of recent cases is needed to de-
termine the Court's perception of these situations. For

example, in McCarty v. McCarty (1981) the Court ruled that a

divorced wife had no right to a part of her former husband's
military pension. In essence, a fundamental issue before
the Court was the economic value of the woman's role in the
domestic domain.

To corroborate and extend its findings, a replication
of this study needs to be conducted using only cases from
the last decade dealing with race and sex discrimination.

For comparative purposes with the ideology of the law
surrounding gender and race, a replication of this study

needs to be conducted using the same historical time span
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but analyzing Supreme Court cases dealing with nationality
and alienage, both suspect classifications.

To be able to more clearly understand the woman's
legal position in society, research is needed on the rela-
tionship of the law to the domestic domain.

Research is needed on the use‘of language within the
legal arena as it includes or excludes blacks and women.
Historically, the language of the Court spoke of "the
people" but meant white males. Protecting "negroes" under
the Civil War Amendments meant black males. A clearer un-
derstanding of language, as a reflection of those in power,
can only serve to help break down the perceptions in society
that serve as obstacles to women and blacks.

Research is needed on the black woman. Not only must
she contend with the female issues of role and status, but
she also must contend with the second status issue of color.
How do counsels and Courts perceive of a person who is both
black and female? One small hint was found in the Civil

Rights Cases when a counsel for a black woman, Mrs. Robin-

son, said: "Leave Mrs. Robinson's color out of the case
. « . Mrs. Robinson was entitled to stand on her own charac-

ter and conduct as a lady" (Civil Rights Cases, Brief of

Plaintiffs, 1883, p. 21).

In sum, the Court in Washington v. Davis (1976) slowed

the dramatic thrust of the race discrimination cases of the
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preceding 20 years by insisting there must be proof of in-
tent to discriminate. With sex discrimination cases there
continues an ambivalence by the Court which stems from a
lack of clear constitutional standards regarding sex equity.
There is a need to implement new strategies, then, and to
develop new policies which assure fhat neither blacks nor
women lose any of the ground gained in guaranteeing both

groups the civil rights that often have been denied them.
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A-1: THE HISTORICAL CATEGORIES

The following publications were used by the author in
the survey of the literature to develop the historical cate-
gories for the selection of the cases:

Race Discrimination

Bardolph, R. The civil rights record: Black Americans and
the law, 1849-1970. New York: Thomas Y. Crowell Co.,
1970.

Blaustein, A. P., & Zangrando, R. L. (Eds.). Civil rights
and the American negro. New York: Triden Press, 1968.

Kluger, R. Simple justice. New York: Alfred A. Knopf,
1976.

Kurland, P. B., & Casper, G. (Eds.). Landmark briefs and
arguments of the Supreme Court of the United States:
Constitutional law. Arlington, Va.: University Publi-

cations of America, 1981.

Miller, L. The petitioners: The story of the Supreme
Court of the United States and the negro. New York:
Pantheon Books, 1966.

Sex Discrimination

Babcock, B. A., Freedman, A., Norton, E., & Ross, S. Sex
discrimination and the law. Boston: Little, Brown
and Company, 1975.

Davidson, K. M., Ginsberg, R., & Kay, H. Sex-based dis-
crimination: Text, cases and materials. St. Paul,
Minnesota: West Publishing Co., 1974.

Goldstein, L. F. The constitutional rights of women: Cases
in law and social change. New York: Longman, Inc.,
1979.

Hepperle, W., & Crites, L. (Eds.). Women in the courts.
Williamsburg, Va.: National Center for State Courts,
1978.

Kurland, P. B., & Casper, G. (Eds.). Landmark Briefs and

arguments of the Supreme Court of the United States:
Constitutional law. Arlington, Va.: University Publi-
cations of America, 198l1.




285

Williams, W. Babcock, Freedman, Norton, Ross' sex discrimi-
nation and the law. Boston: Little, Brown and Company,
1978 supplement.
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A-2: PANEL OF EXPERTS

Race Discrimination*

Lawyers Committee for Civil Rights Under the Law,
Washington, D.C.

Mr. Norman Chachkin, Director

Ms. Lezlie Baskerville, lawyer, staff

Ms. Rosalind Gray, lawyer, staff

Mr. William Robinson, lawyer, staff

National Association for the Advancement of Colored

People '
Ms. Althea Simmons, Director, Washington D.C.

Mr. Steven Ralston, New York, staff
Tuskegee Institute, Tuskegee, Alabama

Dr. Josetta M. Jackson, Department Head
Political Science

Sex Discrimination*

Dr. Beverly Blair Cook, Professor of Political Science,
University of Wisconsin, Publications on the judicial
process and women's rights.

Dr. Leslie Friedman Goldstein, Professor of Political
Science, University of Delaware, author of The Cons-
titutional rights of women: Cases in law and social

change.

Dr. Ruth Bader Ginsburg, United States Circuit Judge,
District of Columbia Circuit, author of Sex-based dis-
crimination: Text, cases and materials.

Dr. Barbara Allen Babcock, Assistant Attorney General
of the United States, author of Sex discrimination and
the law.

*An ex-officio expert source for both race and sex dis-
crimination was Kurland, P.B., & Kasper, G. (Eds.). Land-
mark Briefs and arguments of the Supreme Court of the United
States: Constitutional Law. Arlington, Va.: University
publications of America, 198l1. 1In case of a tie among the
cases selected by the panels of experts, the cases chosen as
landmark in these volumes were used as a final source.
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A-3: COVER LETTER AND LIST OF CASES
DEALING WITH RACE DISCRIMINATION

April 23, 1981

Dear :

I am a doctoral student in Educational Administration at Virginia Poly-
technic Institute and State University. In my dissertation I am explor-
ing the ideologies underlying selected Supreme Court decisions in cases
dealing with issues of race as compared with those used in cases of gen-
der. In order to select the cases I will use, I need expert help. As
you are a leader in the field of race discrimination, I am hoping you
will agree to serve as one of my experts in the selection of the cases
dealing with race.

My request, I hope, will take little of your time. I have included a
list of Supreme Court cases concerning issues related to race, divided
into five historical categories. I am requesting that you make a
"forced" choice of the four cases you view as most important within each
historical category.

I realize that the cases deal with different issues, have had different
impacts and that some of them are "ancient history." To simplify your
task, therefore, I am asking that you speculate as to which cases you
would include in a volume written on an historical overview of landmark
decisions concerned with race discrimination, where space would permit
the inclusion of only four cases per category. I ask that you choose
only four cases even though you feel that none of the cases in a cate-
gory are landmark decisions or even though you feel that more than four
cases in a category are of vital importance.

I appreciate your consideration of this request and, if you are inter-
ested, I will send you a summary of the results of the dissertation when
it is available. I am enclosing a self-addressed envelope for your use.
I hope to begin work on the cases at the beginning of May, so if you
could return your selections as soon as is convenient, I would be grate-
ful. Thank you very much for your time and for any help you may be
willing to give.

Sincerely,

Mary Hill Rojas
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INSTRUCTIONS: Please choose four and only four cases in each historical

category.
on the selection of cases for this list. For example, the major

It should be noted that there have been some limitations put
"re-

verse discrimination" cases are not included, If, however, there is a
case you feel very strongly about that is not on the list, please feel
free to note it in the appropriate category along with the four you
"force" choose. Simply circle the number of your choices.

1865-1884

1885-1920

1921-1941

1. U.S. v. Cruikshank, 92 U.S. 542 (1876)

2. Hall v. DeCuir, 95 U.S. 485 (1878)

3. Strauder v. West Virginia, 100 U.S. 303 (1880)

4. Ex Parte Virginia 100 U.S. 339 (1880)

5. Virginia v. Rives, 100 U.S. 545 (1880)

6. Civil Rights Cases, 109 U.S. 3 (1883)

7. Ex Parte Yarbrough, 110 U.S. 651 (1884)

8. Plessy v. Ferguson, 163 U.S. 537 (1896)

9. Williams v. Mississippi, 170 U.S. 213 (1897)
10. Cumming v. County Bd. of Education, 175 U.S. 528 (1899)
11. Clyatt v. U.S., 197 U.s. 207 (1905)

12. Bailey v. Alabama, 219 U.S. 191 (1911)

13. Hodges v. U.S., 203 U.S. 1 (1906)

14. Berea College v. Kentucky, 211 U.S. 26 (1908)
15. U.S. v. Powell, 212 U.S. 546 (1909)

16. Truax v. Raich, 239 U.S. 33 (1915)

17. Guinn v. U.S., 238 U.S. 347 (1915)

18. Buchanan v. Warley, 245 U.S. 60 (1917)

19. Moore v. Dempsey, 261 U.S. 86 (1923)

20. Corrigan v. Buckley, 271 U.S. 323 (1926)

21. Harmon v. Tyler, 273 U.S. 668 (1927)

22. Nixon v. Herndon, 273 U.S. 536 (1927)

23. Richmond v. Deans, 281 U.S. 704 (1930)

24. Aldridge v. U.S., 283 U.S. 308 (1931)

25. Nixon v. Condon, 286 U.S. 73 (1932)

26. Powell v. Alabama (Scottsboro Case), 287 U.S. 45 (1932)
27. Grovey v. Townsend, 295 U.S. 45 (1935)

28. Hill v. Oklahoma, 295 U.S. 394 (1935)

29. Brown v. Mississippi, 297 U.S. 278 (1936)

30. Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938)

31. Lane v. Wilson, 307 U.S. 266 (1939)

32. Smith v. Texas, 311 U.S. 128 (1940)

33. Chambers v. Florida, 309 U.S. 227 (1940)
34. Mitchell v. U.S., 313 U.S. 80 (1941)
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35. Smith v. Allwright, 321 U.S. 649 (1944)

36. Screws v. U.S., 325 U.S. 91 (1945)

37. Moregan v. Virginia, 328 U.S. 373 (1945)

38. Shelley v. Kraemer, 334 U.S. 1 (1948)

39. sSipuel v. Bd. of Regents of the Univ. of Okla., 332 U.S. 631
(1948)

40. Henderson v. U.S. Interstate Commerce Comm., 339 U.S. 816
(1950)

41. McLaurin v. Oklahoma State Regents, 339 U.S. 737 (1950)

42. Sweatt v. Painter, 339 U.S. 629. (1949)

43. Williams v. U.S., 352 U.S. 91 (1951)

44. Barrows v. Jackson, 346 U.S. 249 (1953)

45. Dist. of Columbia v. John R. Thompson Co., 346 U.S. 100 (1953)

46. Terry v. Adams, 345 U.S. 461 (1953)

47. Avery v. Georgia, 345 U.S. 559 (1953)

48. Bolling v. Sharpe, 347 U.S. 497 (1954)

49. Brown v. Board of Education I, 347 U.S. 483 (1954)

50. Brown v. Board of Ed. II, 349 U.S. 294 (1955)

51. Cooper v. Aaron, 338 U.S. 1 (1958)

52. NAACP v. Alabama, 357 U.S. 449 (1958)

53. U.S. v. Raines, 362 U.S. 17 (1960)

54. Gomillion v. Lightfoot, 364 U.S. 339 (1960)

55. Burton v. Wilmington Parking Authority, 356 U.S. 715 (1961)

56. Bailey v. Patterson, 369 U.S. 31 (1962)

57. Goss v. Bd. of Education, 373 U.S. 683 (1963)

58. Peterson v. Greenville, 373 U.S. 244 (1963)

59. Edwards v. South Carolina, 372 U.S. 229 (1963)

60. Watson v. City of Memphis, 373 U.S. 526 (1963)

61. NAACP v. Button, 371 U.S. 415 (1963)

62. Lombard v. Louisiana, 373 U.S. 267 (1963)

63. NAACP v. Alabama, 377 U.S. 288 (1964)

64. McLaughlin v. Florida, 379 U.S. 184 (1964)

65. Heart of Atlanta Motel v. U.S., 379 U.S. 241 (1964)

66. Griffin v. Schl. Bd. of Prince Edward Co., 377 U.S. 218 (1964)

67. Bell v. Maryland, 378 U.S. 266 (1964)

68. Cox v. La., 379 U.S. 536 (1965)

69. Rogers v. Paul, 382 U.S. 198 (1965)

70. Bradley v. School Board, 382 U.S. 103 (1965)

71. South Carolina v. Katzenbach, 383 U.S. 301 (1966)

72. Evans v. Newton, 382 U.S. 296 (1966)

73. Adderley v. Florida, 385 U.S. 39 (1966)

74. Reitman v. Mulkey, 387 U.S. 369 (1967)

75. Loving v. Virginia, 388 U.S. 1 (1967)

76. Whitus v. Georgia, 385 U.S. 545 (1967)

77. Jones v. Mayer, 392 U.S. 409 (1968)

78. Green v. New Kent Co. Schl. Bd., 391 U.S. 430 (1968)

79. Gaston County v. U.S., 395 U.S. 285 (1969)

80.

U.S. v. Montgomery Co. Schl. Bd., 395 U.S. 225 (1969)
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8l. Singleton v. Jackson Municipal Separate Schl. Dist., 396 U.S.
290 (1970)
82. Alexander v. Holmes County Bd. of Ed., 396 U.S. 1218 (1970)
83. Swann v. Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 41 (1971)
84. Griggs v. Duke Power Co., 401 U.S. 424 (1971)
85. Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972)
86. Peters v. Kiff, 407 U.S. 493 (1972)
87. Wright v. Council of the City of Emporia, 407 U.S. 484 (1972)
88. U.S. v. Scotland Neck City Bd., 407 U.S. 484 (1972)
89. Keyes v. Schl. Dist., 413 U.S. 189 (1973)
90. Norwood v. Harrison, 413 U.S. 455 (1973)
91. Milliken v. Bradley (Milliken I), 418 U.S. 717 (1974)
92. Pasadena City Bd. of Ed. v. Spangler, 427 U.S. 424 (1976)
93. Virginia Private Schl. Cases, 427 U.S. 160 (1976)
94. Hills v. Gantreaux, 425 U.S. 284 (1976)
95. Washington v. Davis, 426 U.S. 229 (1976)
96. Arlington Heights v. Metropolitan Housing Corp., 429 U.S.
252 (1977)
97. Franks v. Bowman, 424 U.S. 747 (1976)
98. Bd. of Schl. Commissioners v. Buckley, 429 U.S. 1068 (1977)
99. Delaware State Bd. of Ed. v. Evans, 434 U.S. 880, 994 (1977)
100. International Brotherhood of Teamsters v. U.S., 431 U.S. 324
(1977)
101. Austin Ind. Schl. Dist. v. U.S., 429 U.S. 9920 (1977)
102. School District of Omaha v. U.S. 433 U.S. 667 (1977)
103. Milliken v. Bradley (Milliken II), 433 U.S. 267 (1977)
104. Dayton Bd. of Ed. v. Brinkman, 97 S. Ct. 2766 (1977)
105. Brennan v. Armstrong, 97 S. Ct. 2907 (1977)
106. Columbus Bd. of E4d. v. Penick, 99 S. Ct. 2941 (1979)
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A-4: COVER LETTER AND LIST OF CASES
DEALING WITH SEX DISCRIMINATION

January 21, 1981

Dear .

I am a doctoral student in Educational Administration at Virginia Poly-
technic Institute and State University. In my dissertation I am explor-
ing the ideologies underlying selected Supreme Court Decisions in cases
dealing with issues of race as compared with those used in cases of gen-
der. In order to select the cases I will use, I need expert help. As
you are a leader in the field of women and the law, I am hoping you will
agree to serve as one of my experts in the selection of the sex dis-
crimination cases.

My request, I hope, will take little of your time. I have included a
list of Supreme Court cases concerning issues related to women, divided
into five historical categories. I am requesting that you make a
"forced" choice of -the four cases you view as most important within each
historical category.

I realize that the cases deal with different issues, have had different
impacts and that some of them are "ancient history." To simplify your
task, therefore, I am asking that you speculate as to which cases you
would include in a volume written on an historical overview of landmark
decisions concerned with sex discrimination, where space would permit
the inclusion of only four cases per category. I ask that you choose
only four cases even though you feel that none of the cases in a cate-
gory are landmark decisions or even though you feel that more than four
cases in a cateogry are of vital importance.

I appreciate your consideration of this request and, if you are inter-
ested, I will send you a summary of the results of the dissertation
when it is available. I enclose a self~addressed envelope for your use.
I hope to begin work on the cases in mid-March, so if you could return
your selections as soon as is convenient I would be grateful. If you
should have any questions, please call me at . Thank you
very much for any help you may be willing to give.

Sincerely,

Mary Hill Rojas
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INSTRUCTIONS: Please choose four and only four cases in each historical
category. It should be noted that there have been some limitations put

on the selection of cases for the list. For example, The Slaughterhouse
Cases are not included, although very important for women's issues. If,
however, there is a case you feel very strongly about that is not on the
list, please feel free to note it in the appropriate category along with
the four you "force" choose. Simply circle the number of your choices.

inn] 1. Bradwell v. Illinois, 82 U.S. 130 (1873)
% 2. Virginia Minor v. Happersett, 88 U.S. 162 (1875)
& 3. Strauder v. W. Va., 100 U.S. 303 (1880)
g 4. Maynard v. Hill, 125 U.S. 190 (1888)
— 5. In Re Lockwood, 154 U.S. 116 (1894)
6. Cronin v. Adams, 192 U.S. 108 (1904)
7. Lochner v. New York, 198 U.S. 45 (1905)
o 8. Muller v. Oregon, 208 U.S. 412 (1908)
S 9. Quong Wing v. Kirkendall, 223 U.S. 62 (1912)
Ti 10. Hawley v. Walker, 232 U.S. 718 (1914)
»g 11. Riley v. Massachusetts, 232 U.S. 671 (1914)
3 12. Bosley v. McLaughlin, 236 U.S. 385 (1915)
13. Miller v. Wilson, 236 U.S. 373 (1915)
14. Bunting v. Oregon, 243 U.S. 426 (1917)
15. Simpson v. O'Hara, 243 U.S. 629 (1917)
16. Leser v. Garnett, 258 U.S. 130 (1922)
17. Adkins v. Children's Hospital, 261 U.S. 525 (1923)
o 18. Radice v. New York, 264 U.S. 292 (1924)
g; 19. U.S. v. Robbins, 269 U.S. 315 (1926)
14 20. Buck v. Bell, 274 U.S. 200 (1927)
PN 21. United States v. Schwimmer, 279 U.S. 644 (1929)
g: 22. Poe v. Seaborn, 282 U.S. 101 (1930)
23. Morehead v. New York, 298 U.S. 587 (1936)
24. West Coast Hotel v. Parrish, 300 U.S. 379 (1937)
25. Breedlove v. Suttles, 302 U.S. 277 (1937)
26. Glasser v. U.S., 315 U.S. 60 (1942)
27. Skinner v. Oklahoma, 316 U.S. 535 (1942)
28. Ballard v. United States, 329 U.S. 187 (1946)
29. Fay v. New York, 332 U.S. 261 (1947)
| 30. Goesaert v. Cleary, 335 U.S. 464 (1948)
2 31. Hetaffer v. Argonne lo., 340 U.S. 852 (1950)
&l 32. Hawkins v. U.S., 358 U.S. 74 (1958)
S| 33. Heaton v. Bristol, 359 U.S. 230 (1959)
~{ 34. Wyatt v. U.S., 362 U.S. 525 (1960)
35. United States v. Dege, 364 U.S. 51 (1960)
36. Hoyt v. Florida, 368 U.S. 57 (1961)
37. Gray v. Sanders, 372 U.S. 368 (1963)
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38. Griswold v. Connecticut, 381 U.S. 479 (1965)

39. State wv. Hall, 385 U.S. 98 (1966)

40. United States v. Yazell, 382 U.S. 341 (1966)

41. Harper v. Va. State Bd. of Elections, 383 U.S. 663 (1966)

42. Dandridge v. Williams, 397 U.S. 471 (1970)

43. Goldberg v. Kelly, 397 U.S. 254 (1970)

44, Williams v. McNair, 401 U.S. 951 (1971)

45. U.S. v. Vuitch, 402 U.S. 62 (1971)

46. Wyman v. Jems, 400 U.S. 309 (1971)

47. Reed v. Reed, 404 U.S. 71 (1971)

48. Phillips v. Martin-Marietta, 400 U.S. 542 (1971)

49. Perez v. Campbell, 402 U.S. 637 (1971)

50, United States v. Mitchell, 403 U.S. 190 (1971)

51. Forbush v. Wallace, 402 U.S. 910 (1972)

52. Eisenstadt v. Baird, 405 U.S. 438 (1972)

53. Alexander v. Louisiana, 405 U.S. 625 (1972)

54. sStanley v. Illinois, 405 U.S. 645 (1972)

55. Roe v. Wade, 410 U.S. 113 (1973)

56. Doe v. Bolton, 410 U.S. 179 (1973)

57. Frontiero v. Richardson, 411 U.S. 677 (1973)

58. Pittsburgh Press v. Pittsburgh Commission on Human Relations,
413 U.S. 376 (1973)

59. Cleveland Bd. of Ed. v. LaFleur, 414 U.S. 632 (1974)

60. Kahn v. Shevin, 416 U.S. 351 (1974)

61. Corning Blass v. Brennan, 417 U.S. 188 (1974)

62. Geduldig v. Aiello, 417 U.S. 484 (1974)

63. Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974)

64. Connecticut v. Menillo, 423 U.S. 9 (1975)

65. Schlesinger v. Ballard, 419 U.S. 498 (1975)

66. Taylor v. Louisiana, 419 U.S. 552 (1975)

67. Weinberger v. Wiesenfeld, 420 U.S. 636 (1975)

68. Burns v. Alcala, 420 U.S. 575 (1975)

69. Edwards v. Healy, 415 U.S. 911 (1975)

70. Bigelow v. Va., 421 U.S. 809 (1975)

71. Stanton v. Stanton, 421 U.S. 7 (1975)

72. Turner v. Dept. of Employment Security, 423 U.S. 44 (1975)

73. Bellotti v. Baird, 428 U.S. 132 (1976)

74. Singleton v. Wulff, 428 U.S. 106 (1976)

75. Chandler v. Roudebush, 425 U.S. 840 (1976)

76. Fitzpatrick v. Bitzer, 427 U.S. 445 (1976)
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Table 1

Summary of Selected Supreme Court Cases on Sex Discrimination

. : . P Authors of
Case Date Issue Primary Constitutional Decision Result Supreme Court Opinions
First Historical Period
Bradwell v. 1873 Employment (right 14th Amendment does not apply to The states could prohibit women from Opinion: Samuel Miller
Illinois to practice law) issue—Decision belongs to state practicing a career Concurring: Joseph Bradley
Dissenting: Salmon Chase
Minor v. 1875 Civic responsi- 14th Amendment does not apply to The states could prevent women from Opinion: Morrison Waite
Happersett bility (voting) issue—Decision belongs to state voting
In Re 1894 Employment (right Deferred to state legislature The states could prevent women from Opinion: Melville Fuller
Lockwood to be a "person" practicing a career
and a lawyer)
Strauder v. 1879 Civic responsi- 14th Amendment constructed to Women could be excluded from jury Opinion: William Strong
West Va. bility (jury duty protect blacks, not women duty; blacks could not be Dissenting: Nathan Clifford
for blacks) excluded Stephen Field
Second Historical Period
Lochner v. 1905 Employment Freedom to contract guaranteed The state may not regulate work hours Opinion: Rufus Peckham
New York (working hours) by 14th Amendment infringed when of male workers except in certain Dissenting: John Harlan, Edward
work hours regulated for men high risk jaobs White, William Day
Muller v. 1908 Employment 14th Amendment rights not infringed A state may regulate work hours of Opinion: David Brewer
Oregon (working hours) when work hours regulated for women female workers
Quong Wing 1912 Employment 14th Amendment constructed to pro- A state may impose a license tax on Opinion: Oliver Holmes
v. (license tax for tect against race discrimination, laundry men while exempting laundry Concurring: Charles Hughes
Kirkendall men only) not sex discrimination women from the same tax Dissenting: Lucius Lamar
Bunting v. 1917 Employment Due process of law allows for Work hours can be regulated for both Opinion: Joseph McKenna
Oregon (working hours) regulation of working hours men and women Dissenting: Willis VanDevanter
James McReynolds
Abstained: Louis Brandeis
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Table 1

Summary of Selected Supreme Court Cases on Sex Discrimination (Cont'd.)

c s Authors of
Case Date Issue Primary Constitutional Decision Result Supreme Court Opinions
Third Historical Period
Adkins v. 1928 Employment Due process of law must apply Requiring a minimum wage only for Opinion: George Sutherland
Children's (minimum wage for equally to men and women women is prohibited Dissenting: William Taft
Hospital women only) Oliver Holmes
Abstained: Louis Brandeis
Buck v. 1927 Reproduction Regulation of child bearing in Institutionalized feeble-minded Opinion: Oliver Holmes
Bell (sterilization of public interest valid under due daughters of feeble-minded mothers Dissenting: Pierce Butler
defectives) process of law may be sterilized without their consent
West Coast 1937 Employment Due process of law can apply A state may fix a minimum wage for Opinion: Charles Hughes
v. Parrish (minimum wage for differently to women than it does women and minors while not requiring Dissenting: George Sutherland
women only) to men one for men Willis VanDevanter
Pierce Butler
James McReynolds
Breedlove 1937 Civic responsi- 14th Amendment does not apply to A state may demand a poll tax of a Opinion: Pierce Butler
v. Suttles bility (Poll issue—Decision belongs to state man and not of a woman
tax to vote)
Fourth Historical Period
Goesaert 1948 Employment Prohibiting women from certain jobs A state may forbid all women from Opinion: Felix Frankfurter
v. Cleary (Right to be a does not violate 14th Amendment serving as bartenders Dissenting: Wiley Rutledge
bartender) William Douglas
Frank Murphy
Hoyt v. 1961 Civic responsi- Obligatory jury duty for men and A state may require men to serve on Opinion: John Harlan
Florida bility (obligatory volunteer jury duty for women does juries while women need only volun- Concurring: Earl Warren
jury duty) not violate 14th Amendment teer to serve Hugo Black
William Douglas
Griswold 1965 Reproduction Use of contraceptives part of funda- Information, instruction and advice Opinion: William Douglas
v. (sale of mental constitutional right to on contraceptives may be given to Concurring: Arthur Goldberg
Connecticut contraceptives) privacy implictly guaranteed by the married persons Earl Warren
Bill of Rights William Brennan
Dissenting: Hugo Black
Potter Stewart
Reed v. 1971 Civic responsi- Arbitrary sex-based laws in viola- Male preference laws developed be- Opinion: Warren Burger
Reed bility (male-first tion of 14th Amendment cause of administrative convenience

estate adminis-
trators)

are prohibited
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Table 1

Summary of Selected Supreme Court Cases on Sex Discrimination (Cont'd.)

Case Date Issue Primary Constitutional Decision Result Suprem:uggzzz géinons
Fifth Historical Period
Frontiero 1973 Employment (auto- Automatic employment benefits for Employment benefits for military Opinion: William Brennan
v. matic benefits to men but not women in violation servicemen and serivcewomen must Concurring: Lewis Powell
Richardson men only) of due process of law be the same Warren Burger
Harry Blackmun
Dissenting: William Rehnquist
Craig v. 1976 Social custom Under the 14th Amendment gender- A state may not require men to be 21 Opinion: William Brennan
Boren (legal age to buy based laws must serve important to buy beer while allowing women at Concurring: Lewis Powell
beer) governmental objective 18 to buy beer John Stevens
Harry Blackmun
. Porter Stewart
Dissenting: Warren Burger
Willi i
Maher v. 1977 Reproduction 14th Amendment and the right to A state may refuse to fund non- Opinion: Lewis Powell
Roe (state payment privacy do not preclude a state's therapeutic abortions under Medicaid Concurring: Warren Burger
of abortion) right to regulate funding for Dissenting: William Brennan
abortions Thurgood Marshall
Harry Blackmun
Orr v. Orr 1979 Social custom 14th Amendment prohibits gender- Husbands cannot be required to pay Opinion: William Brennan
(alimony paid by based laws which serve no important alimony if similarly situated wives Concurring Harry Blackmun
men only) governmental objective also cannot be required to pay John Stevens
Dissenting: Lewis Powell

William Rehnquist
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Table 2
Distribution of Category Content from Selected

Supreme Court Cases on Sex Discrimination

Percentage Total No. Cases in Which
Distribution of - Category is Found
Thematic Content (Includes Briefsand Opinions)
Category
Major Sub- Major Sub-
Categories Categories Categories Categories
Women and Men as Two Legal Classifications
Natural Order 14 13
Womén's Place 13 11
Is in the Home
Protection 57 15
Woman as Weaker (24) (12)
Sex
Woman as Child 6) (6)
Race Propagation (17) (8)
To Protect
Her Morals (10) (7)
Dependency as
an Economic 16 8
Issue
Women and Men as One Legal Classification

Women as
Individuals 30 13
Equality of Men
and Women as a 18 9
Fundamental
Ideal

Sex Discrimination
as Analogous to 52 13
Race Discrimination
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Table 3

Summary of Selected Supreme Court Cases on Race Discrimination

A
Case Date Issue Primary Constitutional Decision Result uthors Of. .
Supreme Court Opinions
First Historical Period
United 1876 Civic Responsi- 14th Amendment does not apply to is- The state has the responsibility to pre- Opinion: Morrison Waite
States v. bility (state sue nor does lst Amendment—Decision vent mob violence against blacks in Concurring: Nathan Clifford
Cruikshank elections) belongs to the state state election proceedings
Strauder v. 1879 Civic Responsi- 14th Amendment demands blacks not be State statutes that exclude blacks from Opinion: William Strong
West Virginia bility (jury duty) excluded by the state from juries juries are prohibited Dissenting: Nathan Clifford
Stephen Field
The Civil 1883 Public accommoda- The Civil Rights Act of 1875, not Separate accommodations for the races in Opinion: Joseph Bradley
Rights Cases tions (segregation authorized by the 13th or 1l4th commercial enterprises cannot be pro- Dissenting: John Harlan
in public places, Amendment is unconstitutional hibited by Congress
inns, theaters)
Ex Parte 1884 Civic Responsi- 15th Amendment guarantees the The federal government has the power to Opinion: Samuel Miller
Yarbrough bility (federal right of blacks to vote in federal guarantee the safety of blacks voting in
elections) elections federal elections
Second Historical Period
Plessy v. 1896 Public accommoda- State statutes providing separate Interstate railroad lines could have Opinion: Henry Borwn
Ferguson tions (segregation but equal accommodations for the separate but equal cars for blacks and Abstention: David Brewer
in railroad cars) races is not prohibited by the 14th  whites Dissenting: John Harlan
Amendment
Bailey v. 1911 Employment 13th Amendment forbids peonage and Employees may not be held as criminals Opinion: Charles Hughes
Alabama (involuntary the 14th Amendment guarantees due for indebtedness, especially without the Dissenting: Oliver Holmes
servitude) process right to testify or their own behalf
Truax v. 1915 Employment (aliens) 14th Amendment protects aliens No one because of race or nationality Opinion: William Day
Raich against discrimination in employment can be denied the right to work for a Dissenting: James McReynolds
living
Buchanan v. 1917 Housing (statutory 14th Amendment guarantees the right Public ordinances upholding restrictive Opinion: wWilliam Day
Warley restrictive cove- to acquire property free from ra- covenants in housing are prohibited

nants)

cial discrimination
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Table 3

Selected Supreme Court Cases on Race Discrimination

Authors of

Case Date Issue Primary Constitutional Decision Result o
Supreme Court Opinions
First Historical Period
United 1876 Civic Responsi- 1l4th Amendment does not apply to is- The state has the responsibility to pre- Opinion: Morrison Waite
States v. bility (state sue nor does lst Amendment-—Decision vent mob violence against blacks in Concurring: Nathan Clifford
Cruikshank elections) belongs to the state state election proceedings
Strauder v. 1879 Civic Responsi- 14th Amendment demands blacks not be State statutes that exclude blacks from Opinion: William Strong
West Virginia bility (jury duty) excluded by the state from juries juries are prohibited Dissenting: Nathan Clifford
Stephen Field
The Civil 1883 Public accommoda- The Civil Rights Act of 1875, not Separate accommodations for the races in Opinion: Joseph Bradley
Rights Cases tions (segregation authorized by the 13th or 14th commercial enterprises cannot be pro- Dissenting: John Harlan
in public places, Amendment is unconstitutional hibited by Congress
inns, theaters)
Ex Parte 1884 Civic Responsi- 15th Amendment guarantees the The federal government has the power to Opinion: Samuel Miller
Yarbrough bility (federal right of blacks to vote in federal guarantee the safety of blacks voting in
elections) elections federal elections
Second Historical Period
Plessy v. 1896 Public accommoda- State statutes providing separate Interstate railroad lines could leave Opinion: Henry Borwn
Ferguson tions (segregation but equal accommodations for the separate but equal cars for blacks and Abstention: David Brewer
in railroad cars) races is not prohibited by the 14th  whites Dissenting: John Harlan
Amendment
Bailey v. 1911 Employment 13th Amendment forbids peonage and Employees may not be held as criminals Opinion: Charles Hughes
Alabama (involuntary the 14th Amendment guarantees due for indebtedness, especially without the Dissenting: Oliver Holmes
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Warley restrictive cove- to acquire property free from ra- covenants in housing are prohibited
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Table 3

Summary of Selected Supreme Court Cases on Race Discrimination (Cont'd.)

. . . o Authors of
Case Date Issue Primary Constitutional Decision Result Supreme Court Opinions
Third Historical Period
Nixon v. 1926 Civic Responsi- 14th Amendment prohibits a state State statutes forbidding blacks from Opinion: Oliver Holmes
Herndon bility (primary statute making blacks ineligible to voting in the primary election of a
elections) vote in primary elections political party are unconstitutional
Powell v. 1932 Crime (fair trial) 14th Amendment guarantees as a part Great care must be taken in serious crimes Opinion: George Sutherland
Alabama N of due process the right to secure surrounded by public hostility to secure Dissenting: Pierxce Butler
counsel counsel and assure a fair trial
Missouri v. 1938 Education (higher 14th Amendment demands that a state A state with a law school for whites but Opinion: Charles Hughes
Canada education) provide equal education within the not for blacks must allow blacks to en- Dissenting: James McReynolds
state for blacks and whites ter the school even if the state provides
for an equal education for blacks in a
neighboring state
Smith v. 1940 Civic Responsi- 14th Amendment guarantees blacks the Although a state statute does not exclude Opinion: Hugo Black
Texas bility (grand right to serve on grand juries blacks, sufficient evidence of defacto
juries) exclusion is enough to establish
discrimination
Fourth Historical Period
Shelley v. 1948 Housing (private 14th Amendment may invalidate pri- Restrictive housing covenants based on Opinion: Fred Vinson
Kraemer restrictive cove- vate agreements if state courts are private agreements are prohibited Abstentions: Wiley Rutledge
nants) necessary to uphold them Stanley Reed
Robert Jackson
Sweatt v. 1949 Education (higher 14th Amendment guarantees an equal Although a state provides two law schools Opinion: Fred Vinson
Painter education) education which means equality not for whites and blacks, with "equal" fa-
only of objective facilities but of ciliites, blacks are allowed entrance to
subjective qualities as well the white school if subjective qualities,
such as prestige, are unequal
Terry v. 1953 Civic Responsi- 15th Amendment covers all elections Private political organizations excluding Opinion: Hugo Black
Adams bility (private where public issues are decided and blacks from voting in primaries are pro- Concurring: Felix Frankfurter
primary elections) public officials elected hibited Dissenting: Sherman Minton
Brown I v. 1954 Education (public Segregation is inherently unequal The "separate but equal"” doctrine has no Opinion: Earl Warren

Bd. of EQ.
of Topeka

schools)

and, therefore, offensive to the
14th Amendment

place in public education—public schools
must be integrated
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Summary of Selected Supreme Court Cases on Race Discrimination (Cont'd.)

. : . cos Authors of
Case Date Issue Primary Constitutional Decision Result Supreme Court Opinions
Fifth Historical Period
Brown II v. 1955 Education (public Appropriate relief for segregation, All segregated schools had to make a Opinion: Earl Warren
Bd. of E4. schools) unconstitutional under Brown I, is prompt and reasonable start to deseg-
of Topeka required regate
Gomillion v. 1960 Civic Responsi- Gerrymandering violates the 15th The City of Tuskegee, or any other city, Opinion: Felix Frankfurter
Lightfoot bility (gerry- Amendment if it deprives citizens could not redraw its boundaries to pro- Concurring: Charles Whittaker
mandering) the vote because of race hibit blacks from voting
Heart of 1967 Public accommoda- The Civil Rights Act of 1964 pro- Motels open to the public may not re- Opinion: Tom Clark
Atlanta Motel tions (segregation hibiting segregation in public en=- fuse to serve blacks Concurring: Hugo Black
v. United in motels) terprises is constitutional based on William Douglas
States the Commerce Clause Arthur Goldberg
Swann V. 1971 Education (desegre- As segregation is unconstitutional, Various means including bussing, pairing, Opinion: Warren Burger
Charlotte- gation plans) authorities must to whatever neces- altering school 2zones are valid to achieve
Mecklenberg sary to integrate public schools integration in public schools
Sixth Historical Period
Keyes v. 1973 Education (de facto A dual public school system, even if Although Denver had no "de jure" segrega- Opinion: William Brennan
School Dist. segregation) nonstatutory, must integrate as seg- tion, its schools were "de facto" segre- Concurring: William Douglas
No. 1 regation is unconstitutional gated—this is unconstitutional Lewis Powell
Dissenting: William Rehnquist
Abstention: Byron White
Virginia 1976 Education (segrega- An 1866 law assuring blacks and A private school which advertises public- Opinion: Potter Stewart
Private tion in private whites equal rights to make contracts ly cannot exclude blacks from admission Concurring: Lewis Powell
School Cases schools) does not violate the 1lst or 5th Dissenting: Byron White
Amendments
Washington 1976 Employment (per- A test excluding a disproportionate- A personnel test is not discriminatory Opinion: Byron White
v. Davis sonnel tests) ly high number of blacks does not simply because more blacks than whites Concurring: John Stevens
violate due process of 5th Amendment fail it Dissenting: William Brennan
as intent to discriminate must be
shown
Arlington 1977 Housing (rezoning) Denial to rezone for low income Disporportionate impact on blacks is not Opinion : Lewis Powell
Heights v. housing is not in violation of the enough to prove discrimination Concurring: Thurgood Marshall
Metropolitan 14th Amendment as there was no in- Dissenting: Byron White

tent to discriminate

voc
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Table 4
Distribution of Category Content from Selected

Supreme Court Cases on Race Discrimination

Percentage Total No. Cases in Which
Distribution of Category is Found
Thematic Content (Includes Briefsand Opinions)
Category
Major Sub- Major Sub-
Categories Categories Categories Categories

Blacks and Whites as Two Legal Classifications

Race as a

Social Issue 38 12

Race in the
Community not (12) 9
the Courts

Social In-

compatibility (13) 7

The Sexual

4
Issue (12)

Custom and

. 24 13
Sentiment

Fear of

4 1
Violence 2 3

Maintenance 14

of Power 13

Blacks and Whites as One Legal Classification

Race as a

19
Sole Reason 39

Segregation 15
as Denial and 14
Deprivation

Negative Results 39 11

Caste through

9
Isolation (13)

Sense'of' (9) 6
Inferiority

Socioeconomic

5
Ills a7

Heterogeneity is
is Good
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THE IDEOLOGICAL DISTINCTIONS BETWEEN SEX AND RACE
DISCRIMINATION AS FOUND IN SELECTED

SUPREME COURT CASES AND BRIEFS OF COUNSEL

by

Mary Hill Rojas

(ABSTRACT)

The purpose of this study was to compare the underlying
rationales found in selected Supreme Court cases and briefs
of counsel justifying or condemning legal classification by
sex and legal classification by race. Political strategies
have been developed based on the assumption that racism and
sexism are analogous. Yet, in recent years, anti-discrimi-
nation law, when used in sex discrimination cases, often has
been interpreted and implemented quite differently from
cases involving race discrimination. This study, using a
content analysis based on "grounded theory," compared per-
ceptions of racismand sexism as found in the opinions and
briefs of counsel of the United States Supreme Court.

The data showed that until the 1970's women were seen
as wives and mothers whose place was in the home. Women
were perceived as having certain inherent characteristics
which made them more vulnerable than men. Special laws for
women, therefore, were perceived as justified. On the other

hand, there were those who argqued equity for women based on



fundamental ideals and the notion that women should be seen
as individuals, not as a stereotypical composite of woman-
hood. The efficacy of segregation was argued on the
grounds of a perceived belief in a natural antipathy of the
races and a fear of violence if there were to be integra-
tion. Those advocating integration argued the deprivations
caused by segregation. There was a gravity surrounding

the race cases that was missing from the sex cases. The
race decisions, also, were firmly grounded in the Constitu-
tion, which was not true for the sex cases.

Fundamentally, blacks and whites were seen as having
the same rights even during segregation when they were
"separate but equal." Women were never perceived as being
the equal of men. They were different and they functioned
under a different law. Also, the role of women in the home
was primary, not her status in the world outside the home.
For blacks, role was never an issue. Rather. for blacks
status was the central concern. Finally, the blacks'
struggle was perceived as a fight to secure their place in
the wider society. The women's place was perceived as in

" the domestic domain, outside the purview of public concerns.





