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Why Do You Need To

Know About Permits?

As a property owner, you may already
know that making use of your property
can be complex. Zoning requirements,
building codes, and other land use
regulations have become accepted and
routine, but more recent restrictions
aimed at protecting natural resources
are less familiar.

Wetlands have important
functions in preserving

environmental quality.

Congress has recognized that
wetlands (also called swamps, bogs,
marshes, and quagmires), long thought
to be economic wastelands, have im-
portant functions in preserving envi-
ronmental quality.’

To address the problem of wetlands
destruction, Congress authorized a
permitting process that restricts activ-
ities with the potential to do irrev-
ocable harm to wetlands.' As a result,
anyone who is considering a change in
the use ofland mustdetermine

whether that property includes regu-
lated wetlands, either tidal or nontidal,

and whether a permit is required be-
fore any changes are made.

Are There Wetlands
On Your Property?

Not all wetlands subject to regulation
have enough water for ducks to land in,
and some wetlands don't always look
wet, but still may require a permit be-
fore they can be disturbed. How can
you determine whether you have prop-
erty that may be protected by federal
or state regulations?

Do any of these characteristics de-
scribe parts of your property?

e Isthere an area that doesn't usu-
ally look wet, but that squishes
underfoot during some periods of
the year?

e Are there areas where rainwater
stands on the surface for days or
weeks during some seasons?

e |s there ariver, stream, or creek
with soggy land on either side?

e Are there water marks on trees or
buildings, indicating where water
covered the area to that depth in
the past?

e Are there lines of debris washed
onto the land, or layers of
sediments left in trees or shrubs
by past flooding?

A "yes" to any of these questions may
mean that parts of your property could
be subject to state and federal regu-
lations. Identifying wetlands areas that
are regulated can be a complex proc-
ess, involving the presence of certain
plants and special soil types, as well
as standing water or saturated soil.
However, you can get help in finding
out whether there are regulated
wetlands on your property from the
U.S. Army Corps of Engineers.

Where Can You Get Help?

The U.S. Army Corps of Engineers is
the principal agency that administers
the wetlands permit program and
makes the final decision on permit ap-
plications.

You can ask the Corps to
determine the presence of

wetlands on your land.

If you aren't sure whether a damp area
on your property is a wetlands, you can
request a site visit from the local field-
office scientist of the Corps of Engi-
neers, who will make a preliminary
determination about the presence or
absence of regulated wetlands on the
site.
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Even if you are not submitting a permit
application, you can ask the Corps to
determine the presence of wetlands on
your land. When wetlands identifica-
tion is not part of a permit process, it
may be some time before a site visit
can occur, since the Corps’ first prior-
ity is to identify wetlands on property
for which permits are pending.

If you are planning a construction
project, the local field-office scientist
also can help you identify alternative
ways of carrying out the project without
affecting wetlands, so that your work
need not be delayed by the permit
process. In fact, although few permits
are actually denied (less than three
percent of all applications), about one-
third are significantly modified to re-
duce wetlands impacts.®

The precise boundaries of the land
subject to regulation is crucial infor-
mation in applications for wetlands
permits. Determining the actual extent
of the wetlands, and identifying the line
where it meets uplands, usually is
done by the Corps after an application
has been filed, particularly for minor
projects with little wetlands impact.
However, an independent assessment
of wetlands boundaries may be neces-
sary when several acres are involved,
and will speed the permit process.
The Corps’ field offices maintain a list
of wetlands consuitants in your area.

U.S. Army Corps of Engineers Field Offices in Virginia

Norfolk.District Office
803 Front Street
Norfolk, VA 23510
(804) 441-7652

Northern Neck Field Office
Post Office Box 459
Lively, VA 22507

(804) 462-5382

Fredericksburg Field Office
Breezewood Office Park
10703 Courthouse Rd, #270
Fredericksburg, VA 22408
(703) 898-3568

Dumfries Field Office
Plaza South, Suite 102
138 Graham Park Road
Dumfries, VA 22408
(703) 221-6967

Eastern-Shore Field Office
General Delivery
Accomac; VA 23301

(804) 787-3133

Richmond Field Office
8000 Jefferson Davis Hwy.
Buitding 17

Richmond, VA 23297
(804) 743-0922

Blackstone Field Office
Post Office Box 109
Blackstone, VA 23824
(804) 292-6617

Lynchburg Field Office
7605 Timberlake Road
Lynchburg, VA 24502
(804) 237-2145

Christiansburg Field Office
Tudor Square, Suite 9
209-211 Roanoke Street
Christiansburg, VA 24073
(703) 382-6740
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Who Needs Permits?

Generally, a permit is required any
time material is placed in a water body,
or its adjacent wetlands, for any pur-
pose. Permits also are required for
activities in other kinds of wetlands
that may not be next to open water; the
placement of dredged or fill materials
in wetlands is the triggering activity
that makes a permit necessary.

If you plan to carry out any of these
activities on your property, you should
contact the Corps of Engineers.

¢ building a structure, or paving an
area for roads or parking, on
property that includes regulated
wetlands

¢ erecting a bulkhead or using stone
riprap to protect a river edge or
shoreline from erosion, especially
where wetlands will be filled in be-
hind the shoreline protection

¢ dredging or damming a stream or
wetlands to create a pond or lake

¢ building a boat-dock, pier, or
mooring piles on a shoreline or
river bank

¢ clearing undisturbed wetlands to
grow crops

Conditions That May Require a Permit
- see list of terms and definitions for unfamiliar words -

The waterbody is tidal and you are:

dredging channelward of mean high water,
filling channelward of mean high water,
building a structure channelward of mean high water,

mean high water, or
e discharging fill into adjacent wetlands.

The waterbody is nontidal, a traditionally navigable stream, and you are:

dredging channelward of the ordinary high water elevation,
building a structure channelward of ordinary high water elevation,
filling channelward of the ordinary high water elevation, or
filling landward of ordinary high water, but into adjacent wetlands.

The waterbody is nontidal, is not a traditionally navigable stream, and the stream

has a normal flow greater than 5 cubic feet per second, and you are:

filing channelward of the ordinary high water elevation,

filling into adjacent wetlands,

filling completely across the stream (a dam), or

channelizing the stream channelward of the ordinary high water elevation.

The waterbody is nontidal, and is a lake, impoundment, isolated wetlands, or

headwaters, and you are:

¢ filling or dredging.

filing channelward of the high tide line (extreme high water) but landward of
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Aren't There Exemptions?

Established agriculture, timbering, and
ranching operations are exempted
from the Corps' jurisdiction, as long as
these activities are ongoing and do not
convert wetlands to a new use.

Examples of exempted activities in-
clude plowing, cultivation, farm-pond
and irrigation-ditch maintenance, con-
struction of farming or forestry roads,
and soil conservation practices.

What Type of Permit
Will You Need?

There are three kinds of permits for
activities that alter wetlands: nation-
wide, regional and individual permits.

Both the nationwide and regional per-
mits are general authorizations. To
avoid the burdensome and time-
consuming paperwork that would re-
sult if each project were considered
individually, the Corps recognizes that
certain types of activities will have
minimal environmental impact, and
applications for these activities receive
a streamlined review.

In a few cases, no notification or permit
application is required to conduct a
proposed activity. However, you may
wish to receive confirmation from the
Corps that your proposed project is
covered by these general permits.

Whatever the project, general permits
always are subject to certain condi-
tions, for example, minimizing or
avoiding discharges into wetlands,
avoiding i-mpact on aquatic species,
and proper maintenance of structures.

Applications for activities with
minimal environmental impacts

receive a streamlined review.

If these conditions are not met, then
the property owner may be subject to
enforcement action and fines. To be
sure that these conditions are met, you
can request the Corps to review the
project and provide a letter stating that
the activity as proposed satisfies the
special conditions of a general permit.
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Nationwide Permits, 1992 |s Your Project Covered
Activities That Do Not Require Individual Permits By a Nationwide Permit?
Activity Types Wetlands Pre-discharge VWCB Water VMRC
Delineation Notification Protection or Board If you are considering construction in
Required Required Permit Approval or near wetlands areas, your work may

1. Aids to Navigation o L Required be covered by a nationwide permit.
2. Structures in Artificial Canals . e Required This type of permit covers activities
3. Maintenance .. e Required s :
4 Fish and Wildlife Activities . L Required that are similar across the nation, such
5. Scientific Measurement Devices . Yes ... Required as construction of road crossings, boat
6.* Survey Activities .. - Ceeeee I ramps, or farm buildings.
7. Outfall Structures .. Yes Required Required
8. Oil and Gas Structures N e Required o ) )
9. Structures in Fleet/Anchor Areas ... el Required Some activities covered by nationwide
10. Mooring Buoys e R Required permits do not require any notification
11. Temporary Recreation Structures . .. Cee Required . . .
12. Utility Line Backfill and Bedding . .. e Required to regulating agencies. However, in
}2. ganl:j %tabili_zation Yo ies iy seqUireg some cases, the Corps' district office

. Road Crossing es es equire equire ; e ;
15. Coast Guard Approved Bridges . Cee Required must receive a nOtlﬂcatlo_n Iejcter
16. Return Water Disposal Areas o o Required Required (called a pre-discharge notification)
17. Hydropower Projects c Yes Required Required before construction begins and. in
18. Minor Discharges Yes Yes ... Required o
18. Dredging Less Than 25 Cu. Yds. - Cee Required some of those cas_,es, the S_Ite S
20.* Oil Spill Cleanup . Cee s wetlands must be delineated. If it ap-
21. Surface Mining Activities Yes Yes ... L. i i
22.* Removal of Vessels - e e pears that your propqsed pI’Oj.eCt IS
23.* Approved Categorical Exclusions . .. s covered by a n(_;ltlon_vylde permit, you
gg gtate Secltign 4:4 Programs c e ;equireg can request a site visit from the local

. Structural Discharge . Cee equire . :
26. Headwaters/Isolated Discharge Yes Yes Required Required Corps represe_ntatlve to d_e_termm_e
27. Wetlands Mitigation e el Required whether a pre-discharge notification is
28. Existing Marina Modifications cen e Required required.

29.* Reserved e e e
30.* Reserved A C e e e

31.* Reserved . e s In _many cases, even if an activity is

32.* Completed Enforcement Actions . .. e e covered by a nationwide permit, the
33. Temporary Construction, Access - Yes ... Required Virginia Marine Resources Commis-
34. Cranberry Production ... Yes Lo i - -
35. Maintenance Dredging S e Required sion or a local _Wetlgnds l?oard (dis-
36. Boat Ramps Cee Required cussed later in this guide) must
37. Emergency Watershed Protection PR Yes ... L. a rove the roect SO an a Ilcatlon
38. Hazardous/Toxic Waste Cleanup Yes Yes L o PP proj ! bp

39.* Reserved e e i must be filed. VMRC recommends that
40.* Farm Buildings o e s an application be filed for any of these
activities to ensure that your project
will not be subject to legal action. Ap-
plications for these activities receive a
speedy review.

* These activities can proceed without notification to the Corps or applications to state or local
agencies. “Reserved” permits are currently undefined.
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Is Your Project Covered
By a Regional Permit?

If you are considering an activity that
may affect a wetland, and that is not
covered by a nationwide permit, check
to see whether the activity is covered
by one of the Corps' regional permits
for Virginia. These permits, like na-
tionwide permits, are designed to fa-
cilitate the permitting process, but they
differ in that they are specific to the
region in which they are issued.

Examples in Virginia include mainte-
nance of existing drainage ditches,
placement of navigation buoys, or ac-
tivities of the Virginia Department of
Transportation. Applications are gen-
erally required to obtain these permits,
but, like the nationwide permits, they
undergo a shorter review than individ-
ual permits.

Regional Permits in Virginia
Activities in Virginia That Do Not Require Individual Permits

® & & & & & & o o o o

e & & & ¢ ¢ & & o o o

Pile-supported private aids to navigation

Roadway and railway projects of the Virginia Department of Transportation
Maintenance of existing mosquito control ditches by public agencies
Maintenance of existing drainage ditches

Private piers and mooring piles, except in some areas of Southeast Virginia
Work determined by the Corps to be of minimal environmental concern
Submarine utility lines, including associated dredging or excavation

Aerial transmission and other overhead lines

Groins, including spurs and baffles

Bulkheads and riprap, including associated backfill

Bulkhead repair or replacement up to two feet channelward of an existing
bulkhead

Open pile piers associated with new facilities for recreational use

Boat ramps and accessory structures, including incidental filling

Temporary cofferdams for boat ramp or submarine utility-line construction
Recreational boathouses

Mooring piles

Crab pounds

Submerged sills

Low breakwaters

Open-pile boat ramps and accessory structures

Placement of marine-life harvesting devices in certain waterways

Shoreline work and dredging in Lake Gaston

Bulkheads, riprap, boathouses, and boat ramps in Claytor Lake and Smith
Mountain Lake

Dredging and maintenance of existing boat facilities in Smith Mountain Lake
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Does Your Project Need
An Individual Permit?

If your project is not covered by a na-
tionwide or regional permit, you must
apply for an individual permit, which is
used for more complex projects than
those covered by the general permits.
An individual permit is issued after the
Corps has evaluated the specific
project, and determined that the pro-
posed activity is not contrary to the
public interest.

Individual Permits:
What Is the Process?

No matter what kind of wetlands are
on your property (whether tidal or
nontidal), your application for an indi-
vidual permit must be submitted to the
Virginia Marine Resources Commis-
sion (VMRC). To streamline the appli-
cation process for individual permits,
VMRC serves as the general clearing-
house by sending applications to ap-
propriate federal, state, and local
agencies for review.

Generally, the individual permit proc-
ess involves these steps:

Step 1: A permit application is sent to
VMRC, where it is assigned an appli-
cation number and routed to all re-
viewing agencies.

Step 2: Within 15 days after an appli-
cation is received, the applicant is no-
tified if more information is needed.
Once the application is complete,
VMRC and the Corps issue public no-
tice of the proposed project, and the
public is invited to comment.  Public
comment periods last 15 to 30 days,
but may be extended. To be included
on mailing lists for public notice, con-
tact the Corps' district office in Norfolk.

At the end of the public comment pe-
riod, objections to the application are
furnished to the applicant, who may
voluntarily attempt to resolve conflicts
with objectors. Objections often con-
cern obstacles to navigation, such as
piers or boathouses. Some objections,
such as those concerning the exact lo-
cation of property lines, or existing le-
gal restrictions on deeds, will not
cause the Corps to deny a permit, but
local laws and regulations still may
have to be satisfied.

VMRC holds monthly public meetings
iIn Newport News to hear public con-
cerns when objections to a proposed
project have been raised during the
public comment period.

the items that must be included are:

® & o o o o

of required drawings)

Name and address of the applicant

Names and addresses of adjoining property owners

A description of the proposed activity

The purpose and need for the proposed activity

Location of the activity, including a vicinity map and project boundaries
Drawings, sketches, or plans of activity, including project boundaries, planned
structures, and affected wetlands (permit application form provides a checklist

What Must Be in the Application?

Applications must be on a specific form, which is available from VMRC. Some of

The location of dredging and disposal sites for dredged materials
The use of structures to be erected on areas created by filling
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Step 3: The application is reviewed at
joint meetings of state and federal re-
view agencies, held monthly. A public
hearing may be held by the Corps,
though requests for these hearings are
granted only if information on the
project can be obtained in no other
way, and very few are granted. Thirty
days advance notice is given for public
hearings.

Step 4: The application is either ap-
proved or disapproved, If the applica-
tion is not approvable, the Corps will
inform the applicant of a preliminary
recommendation of denial, and allow
time for the application to be modified
and resubmitted. If modifications are
substantial, the application may need
to go back through the public notice

process; otherwise, it is reviewed once
again by the state and federal agen-
cies, and the permit is either approved
or denied.

How Long Does the
Permit Process Take?

The Corps' policy is to approve or
deny an application within 60 days af-
ter the complete application is re-
ceived. In some cases, gathering
information to adequately review an
individual permit application can be a
lengthy process. An applicant's re-
quest for the Corps to identify wetlands
on a large site may make the review
period longer, as may public hearings
or compliance with state regulations.

What Are the State and Local Roles?

The Virginia State Water Control Board (SWCB) issues water protection permits,
which are required before the Corps can approve a federal permit authorizing dis-
charge into waters regulated under Section 404 of the Clean Water Act.

Local municipal wetlands boards in the tidewater region of Virginia, made up of
five to seven residents of the locality, also review projects that affect tidal
wetlands. The local board or VMRC must authorize any encroachment in, on, or
over state-owned submerged lands or tidal wetlands. VMRC serves as the clear-
inghouse for permit applications in Virginia.

Localities with Wetlands Boards

Counties

Accomack
Charles City
Essex

Fairfax
Gloucester
Isle of Wight
James City
King George
King William
Lancaster
Mathews
Middiesex
New Kent
Northampton
Northumberland
Prince William
Richmond
Stafford
Westmoreland
York

Cities

Chesapeake
Colonial Heights
Hampton
Hopewell
Norfolk
Pogquoson
Suffoik

Virginia Beach
Williamsburg

Town

West Point




PERMIT APPLICATION PROCESS

APPLICATION
SENT TO VMRC

® Corps and other
federal agencies

Application
sent to
review
agencies

® State agencies

’ ——
7 ~
/ \
Application Possible \ Aggncy
number public ] — review
assigned \ hearing / meeting

Proposal

modification
Public
notice
issued

Notice of
possible

denial

¢ General public
® Adjacent property

PERMIT
ISSUED .

Application
approved

APPLICATION
WITHDRAWN
OR DENIED

Adapted from A Citizen’s Guide to Protecting Wetlands, National Wildlife Federation.

13



-

\'

Terms and Definitions

Adjacent wetlands:

Channelward:
Discharge:
Dredging:

Extreme high water:

Filling:

Headwaters:

Isolated wetlands:
Mean high water:

Navigable waters:

Ordinary high water:

Wetlands:

Wetlands bordering, contiguous to, or neighboring open water; also, wetlands separated from other water by
such things as constructed dikes or barriers, natural river berms, or beach dunes.

Away from the shore, toward the channel of water.

Addition of solid material into water.

Excavation of material from the waters of the United States.

in tidal areas, the contour of the highest tides (not including storms).

Note: In tidal waterbodies, the area between mean high water and extreme high water is considered wetiands.

Deposition of any material for the primary purpose of replacing an aquatic area with dry land, or of changing the
bottom elevation of any waterbody.

The point on a nontidal stream above which the average annual flow is less than five cubic feet per second.

In Virginia, the Corps has calculated that one square mile of drainage basin will produce, on average, approxi-
mately one cubic foot per second of flow. Therefore, a drainage area of five square miles is considered to
produce a flow of five cubic feet per second.

Wetlands not connected to other water bodies by surface-water flow.
The average daily height of high waters over a 19-year period.

Waters that are subject to the ebb and flow of the tide shoreward to the mean high water mark and/or are
presently used, or have been used in the past, or may be used to transport interstate or foreign commerce.

in nontidal areas, the line on the shore established by the fluctuations of water, indicated by physical charac-
teristics such as a clear, natural line impressed on the bank; shelving; changes in the character of the soil; de-
struction of vegetation on the bank; the presence of litter or debris; or other appropriate means that consider
the characteristics of the surrounding areas.

Areas that are inundated or saturated by surface water or groundwater at a frequency and duration sufficient to
support, and that under normal circumstances do support, a prevaience of vegetation typically adapted for life
in saturated soil conditions.

Source: U.S. Army Corps of Engineers
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Where To Find More Information

Federal Agencies

U.S. Army Corps of Engineers
Norfolk District Office

803 Front Street

Norfolk, Virginia 23510
804/441-3656

U.S. Fish and Wildiife Service
Division of Ecological Services
Post Office Box 840
Mid-County Center, Route 17
White Marsh, Virginia 23183
804/693-6694

National Marine Fisheries Service
Habitat and Protected Species Division
Railroad Avenue

Oxford, Maryland 21654

301/226-5771

Soil Conservation Service

U.S. Department of Agriculture
400 North 8th Street
Richmond, Virginia 23240
804/771-2581

For Questions About:

Wetlands permits and
the regulatory process

Endangered or threatened

species’ habitat

Aquatic habitat

Wetlands on
farmed property

State Agencies

Virginia Marine Resources Commission
Environmental Affairs Division

Post Office Box 756

Newport News, Virginia 23607
804/247-2200

Virginia Water Control Board

Office of Water Resources Management
Post Office Box 11143

Richmond, Virginia 23230

804/527-5030

Department of Game and Iniand Fisheries
Planning and Environmental Services
4010 West Broad Street

Richmond, Virginia 23230

804/367-0787

Department of Conservation and Recreation
Shoreline Program Bureau

Post Office Box 1024

Gloucester Point, VA 23062

804/642-7121

Chesapeake Bay Local Assistance Department
805 East Broad Street, Suite 701

Richmond, Virginia 23219

800/243-7229

Virginia Outdoors Foundation
221 Governor Street
Richmond, Virginia 23219
804/786-5539

Department of Conservation and Recreation
Division of Planning and Recreation Resources
203 Governor Street, Suite 326

Richmond, Virginia 23219

804/786-2556

For Questions About:

Wetlands permits
and applications

Water protection permits

Fish and wildiife habitat

Shoreline erosion control

Wetlands in
Chesapeake Bay
Preservation Areas

Conservation easements

Use-value taxation
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Notes

For more information on the ecological values of wetlands, see Kusler, Our National Wetlands Herit-
age: A Protection Guidebook, Washington, D.C.. Environmental Law Institute, 1983. Also: Rice, ed.,
Conserving Our Wetland Resources: Avenues for Citizen Participation, Chesapeake Bay Foundation,

1987, particularly Appendix 1.
33 USC §1344(a).
Wetlands: Their Use and Regulation. Washington, D.C.: U.S. Congress, Office of Technology Assess-

ment, OTA-0-206, March 1984.



How Can Property Owners Preserve Wetlands?

If you would like to preserve the land you own in its present condition as a natural area, you can use existing legal
methods to ensure that your land will remain undeveioped.

Landowners who want to protect their land from urbanization pressure can use a conservation easement, also known
as an open-space easement or a scenic easement. An easement of this type is a gift of the land’s development rights
to a federal, state, or private nonprofit organization. Since easements provide a permanent restriction on subdivision
or development of rural land, subsequent owners of the land are legally bound to maintain the land as specified in the
easement.

The landowner continues to own, use, and control the land, subject to the restrictions that are made explicit in the
easement document. These restrictions may include prohibitions against roads, power lines, landfills, mining, or
timbering. However, the landowner may retain the right to subdivide a specified number of lots, or build additional
houses on part of the property. Easements are flexible, and can be tailored to the needs and desires of the donor.

Donating a conservation easement on your property may allow tax deductions, since the easement may qualify as a
charitable contribution. Additional tax benefits may accrue in reduced estate and inheritance taxes due to the de-
creased assessment value of the land. Some counties have land-use tax ordinances that would enable an easement
to qualify for use-value taxation at lower rates than those on developabie land.

To qualify for a conservation easement, property generally has to be undeveloped or in agricultural use. Land that
is scenic, forested, or near other open-space resources such as scenic roads, rivers, existing or proposed parks, or
wetlands also may meet the qualifications.
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