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DONATIONS AND SALES OF CONSERVATION EASEMENTS ON FORESTLAND
IN THE NORTHERN FOREST OF NEW YORK STATE
by
Steven Bick
Harry L. Haney, Jr., Chairman
Department of Forestry
This is a study of conservation easements on forestland in the Northern Forest
Region of New York State. Forestland easements are the subset of conservation
easements encumbering forestland. As of 1995, there were 79 of these forestland
easements within the study area. Of this total of 79 forestland easements, 50 were granted
as donations and the remaining 29 were granted in sales. Most forestland easement
donors were individuals or related individuals. Forestland easement sellers are split
between industrial owners and individuals. Eight forestland easement grantees in the
Northern Forest Region were identified. This group of grantees includes one public
agency and national, regional, and local land trusts. Deeds to the forestland easements
inventoried in this study contain 155 separate variables. These variables reflect the
differences in encumbered properties, ownership goals of grantors, and land management
goals of grantees. Deed information shows that forestland easements have a broad
common purpose of preventing change or directing change in an acceptable manner. The
specifics of preventing and directing change will vary with each property. The limits of
acceptable change are a large part of working out the agreement between grantor and

grantee. Interviews with both donors and sellers reveal that, in retrospect, most are



satisfied with their decision to grant the forestland easement. Analysis of forestland
easement deed content reveals embedded potential future problems for owners of
encumbered properties. Recommendations contained in this report provide guidance for
landowners considering the grant of a forestland easement and suggestions for deed
content. Most landowners made forestland easement granting decisions that are favorable

from their perspective, but less than optimal from outside observation.
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CHAPTER ONE

INTRODUCTION

CONSERVATION EASEMENTS AS SHARED OWNERSHIP IN FORESTLAND

New and diverse demands for forestland are being reflected by changes in
ownership patterns. Traditional market demands on privately owned forestlands must
compete with the growing market for amenity values. One way for a forest landowner to
provide these amenity values is to grant a conservation easement on the property to those
who are interested in securing these benefits.

Daugherty (1978) defines an easement as “a right or interest in land less than full
fee ownership”. A grantor is a person who has sold, exchanged, or donated an easement.
A grantee is the recipient of the easement. A less than full fee interest may be used to
convey a variety of rights to land, such as right-of-ways for utility lines or driveways, or
rights that restrict the uses of the fee owner. Conservation easements have come to be
defined as less than fee interests in land that limit the allowable development on the
property, define management standards, and in some cases allow the grantee on-site uses
such as nature study or public recreation. Binkley and Hagenstein (1989) note that a
conservation easement “implies that the purchaser of the easement has, in addition to
acquiring the development rights, limited the other uses that can be made of the land and

its resources”. The legal instrument behind a conservation easement is a deed.
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Conservation easement deeds are binding agreements that define the rights of the grantor

and grantee to an encumbered property.

There is little information available on the decisions of landowners to grant
conservation easements and the details contained in conservation easement agreements.
This lack of information, at a time when the use of conservation easements is gaining
popularity, led to this study of conservation easements on forestland in the Northern
Forest Region of New York State. The purpose of this research is to describe these
easements and develop an understanding of forest landowner behavior in the decision to
grant a conservation easement.

The growing popularity of conservation easements as legal mechanisms for
meeting demands for amenity values from private lands has created a limited market
setting in which a landowner can restrict his’her use of the property and in some cases
grant on-site uses to others. In exchange, the grantor may receive financial benefits as
well as realize increased personal utility. Conservation easements can be tailored to
match the land in question, the landowner, the party who wants to secure benefits from
the land, and the legal environment surrounding land use. Existing conservation
easements will vary by each of these four factors. To date, much of what has been
written about conservation easements has been promotional, rather than descriptive. This
promotion of the conservation easement concept creates a need for information about the
content of existing conservation easements on forestland and the processes leading to the

landowners’ decisions in granting them.



In New York State there is a legal definition of a conservation easement. Under
Section 49-0303 of the Environmental Conservation Law:

“Conservation easement means an easement, covenant, restriction, or other
interest in real property, created under and subject to the provisions of this title
which limits or restricts development, management, or use of such real property
for the purpose of preserving or maintaining the scenic, open, historic,
archaeological, architectural, or natural condition, character, significance or
amenities of the real property in a manner consistent with public policy and
purpose set forth in section 49-0301 of this title, provided that no such easement
shall be acquired or held by the state which is subject to the provisions of article
14 of the constitution.”

This definition is broad and requires clarification, particularly in its relationship to Article
14 of the New York State Constitution. Article 14 requires that all state owned land in
the Adirondack Park becomes part of the State Forest Preserve, where timber harvesting
is prohibited. Since placing land under a conservation easement in the forest preserve
would rule out managing them for timber production, this qualifying statement about
Article 14 had to be placed in the law.

Conservation easements are commonly grouped together in the literature and
discussed as if they are all alike and “conservation easement” is a precise and well
understood term. The broad legal definition of conservation easements in New York
State encompasses several types of land and many packages of property rights. Each
package of property rights that constitutes a conservation easement will be different.
From a descriptive standpoint, it is desirable to divide the population of conservation

easements by the types of land they encumber. Four main subsets among conservation

easements are apparent. These four subsets are forestland easements, farmland
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easements, greenspace easements, and historic preservation easements. The focus of this
study is on forestland easements. Hereafter the term conservation easement will be used
to refer to the broader group, and forestland easement will be used to refer to the
easements that are the subject of this study. The information gathered on forestland
easements in this study provides a more cohesive definition of forestland easements.

More completely described, a forestland easement is a right or interest in land less
than full fee ownership that allows the grantee to enjoy benefits commonly associated
with forests. These benefits may include existence values (through limited development),
promotion or prevention of timber management, access for on-site recreation, and
protection of scenery, open space, and wildlife habitat.

The purposes of this study are more fully delineated in the next section.



STUDY PURPOSES

The goal of this study is to describe forestland easements in the Northern Forest
Region of New York and to develop an understanding of landowner behavior in
considering a forestland easement grant. The study will report on the decision making
process of landowners who granted forestland easements in the study area. Specifically,
the purposes of this study are as follows:

1. To categorize and describe the existing types of forestland easements.

a. To inventory all of the forestland easement in the study area;

b. To gather all the deeds to forestland easements in the study area and
describe their contents;

2. To investigate and describe the opportunities for landowners to grant
forestland easements in the study area.
a. To describe the grantees of forestland easements;
b. To describe forestland easements sales and donation opportunities;
3. To describe landowner behavior in evaluating a forestland easement grant,
based on the information gathered from actual grants.
a. To examine economic aspects of forestland easement grants;

b. To make recommendations for landowners to use in evaluating and
designing forestland easements.

Before forest landowner behavior and the existing forestland easements that have
resulted can be examined, the context in which all of this occurs must be explained.

Descriptions of the Northern Forest Region of New York State and an explanation of how



private land is subjected to land use controls follow this section. With these things
established, an economic representation of landowner behavior in the decision to grant a
forestland easement is presented. Finally, a discussion of the decision making process

followed by forestland easement grantors completes the introduction.



THE NORTHERN FOREST REGION OF NEW YORK STATE

This study encompasses the Northern Forest Region of New York State. The
region, seen in Figure 1-1, was first delineated as part of the USDA Forest Service’s
Northern Forest Lands Study. There are 7.6 million acres of land in this region, with 4.8
million acres in private ownership and the remaining 2.8 million in state ownership
(Harper 1990). The region is part of a larger 26 million acre area stretching across New
York and New England that was the focus of the Northern Forest Lands Study (Harper
1990). The Northern Forest Region includes all or part of 13 counties, including
Clinton, Franklin, Fulton, Essex, Herkimer, Hamilton, Lewis, Oneida, Oswego, Saratoga,
St. Lawrence, Warren, and Washington. The two major notable areas within the Northern
Forest Region are the Adirondack State Park and Tug Hill.

The six million acre Adirondack State Park was created in 1892 (Adirondack Park
Agency 1980). It is comprised of a mixture of privately and publicly owned lands. Fifty-
five percent of the land is privately owned and the remaining forty-five percent is owned
by New York State.

Most private timberland in the Park is zoned resource management. Among the
restrictions upon this classification is a requirement that the minimum lot size for a single
dwelling be approximately 42.7 acres.

"Over half of this private timberland is in ownerships over 2,000 acres,
which is about the minimum size of ownership needed to produce regular annual
income from timber harvesting. About one-half of these holdings over 2,000
acres is owned by pulp and paper companies and about one-quarter each by other

corporate owners involved in forestry and forest products and by individuals,
families, and clubs" (Hagenstein 1990).



New York State

------------------------------ Study area boundary
Large private land holdings

. Large public land holdings
Study Area

Figure 1-1. The Northern Forest Region of New York State. [Adapted from Harper, et
al. (1990) p. x)




Nearly all public land in the Adirondack Park is part of the State Forest Preserve. The
State Forest Preserve has been constitutionally protected as "forever wild" since 1894
(Adirondack Park Agency 1989). The Adirondack Park Agency (APA) established
guidelines for the use of State Forest Preserve lands in the Park in the Adirondack Park
State Land Master Plan (1989). The New York State Department of Environmental
Conservation (DEC) follows these guidelines and collaborates with the APA in devising
management plans for individual Forest Preserve units within the Park. The DEC is
responsible for administering these unit management plans. Among the different unit
classifications are wilderness, wild forest, primitive, canoe areas, and intensive use
(Adirondack Park Agency 1989). A variety of wildland recreation opportunities are
available within the various forest preserve land classifications, free of charge.
Tug Hill is the other significant area within the Northern Forest Region of New
York State. The Northern Forest Lands Council (NFLC) provides the following
description of Tug Hill.
“The Tug Hill Region is a 41-town, 2,100 square mile area west of the
Adirondack Park, separated from the Park by the Black River Valley. About 10
percent of the region is in state land ownership as reforestation or wildlife
management areas. Farmlands ring the region, but it is predominantly forested,
including a core forest area of about 500 square miles that is nearly devoid of
public roads or structures other than hunting camps. Three forest industries own
about 80,000 acres of the region. The remainder of forest land holdings are in

non-industrial, private ownership parcels of several hundred to several thousand
acres” (NFLC 1992).
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LAND USE CONTROLS

Easements are part of a range of alternatives for controlling land use. Public
agencies can either acquire the necessary rights to private land and place the land in a
desired use, convince the private landowner to place it in the desired use, or compel the
landowner to do so. The methods of acquiring, convincing, or compelling can be thought
of as a spectrum of land use controls (Bick 1995). The Land Use Control Spectrum
(LUCS) illustrates this continuum in Figure 1-2. The methods of land use control include
eminent domain, fee simple acquisition, easements, leases, incentives, exactions, taxes,
zoning, regulations, and the public trust doctrine.

Eminent domain, fee simple acquisitions, easements, exactions, leases, and
incentives are exchanges between the government and private landowners. Taxes,
zoning, regulations, and the public trust doctrine are all imposed by the government on
private landowners. In practice, the entire Land Use Control Spectrum is used, and often
several of the methods are combined. The entire range is available to the government and
a smaller range is available to private individuals and organizations. In a broad sense, the
range goes from specific to general in the definition of property rights. On one end of the
spectrum is outright fee acquisition of land (including eminent domain). This leaves the
bundle of property rights intact. The next alternative in the range is acquisition of
easements to land. This makes a division of the bundle of property rights. A further

alternative is the imposition of land use regulations. This divides the bundle of
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Figure 1-2. The Land Use Control Spectrum (Bick 1995).
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property rights and may cause some uncertainty over who holds what rights. The other

end of the spectrum is expanded interpretation of the public trust doctrine. This clouds
private property rights. The public trust doctrine can be used to expand the scope of
regulations while effectively circumventing the constitutional question of taking. It
maintains that rights in question were never held by the landowner, and instead were
always held in trust for the public by the government. The use of the public trust doctrine
has been far less widespread in application than the other methods. A more detailed
description of each of the methods in the spectrum follows.

Eminent domain is the power of the state to take private property for public
purposes. Since all land ownership is understood to be subject to the constraint of the
state’s right of eminent domain, this method is entirely consistent with well defined
property rights. The taking must be for a public purpose, follow due process of the law,
and there must be just compensation for the landowner (Barlowe 1978).

Fee Simple Acquisition as a land use control is simply gaining outright ownership
of property through purchases, exchanges, or donations. Outright government ownership
of land is the most definite method of subjecting land use to public interest processes.
Various levels of government in the United States now control and administer about 39
percent of the country’s land area (Barlowe 1978). In particular, outright ownership of
land has been used to ensure land remains more or less intact and subject only to natural
processes (e.g., National Parks) or to dedicate land to producing specific benefits (e.g.,

National Forests).
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As discussed earlier, an easement is an interest in land less than full fee
ownership. Even though an easement divides interests in property, property rights may
still be well defined if the easement is designed carefully for a specific intent and takes
contingencies into account. The government may find that less than complete control
over a parcel of land is all that is necessary to ensure that the land is used in a way that is
consistent with the public interest. For example, a county government might acquire an
easement for a right-of-way to provide a bicycle trail across private property. In the case
of the bicycle trail, the same goal could have been achieved by outright purchase of the
land, but the cost would be greater than the cost of an easement. Government agencies
have been purchasing easements upon forestlands for quite some time. These purchases
have generally been for very carefully defined rights to specific portions of a tract, such
as access to a streambank corridor for fishing. Conservation easements have recently
become popular. In the case of forestland easements, they are designed to contain broad
packages of rights that limit development, provide public access to sizable forestland
tracts, or both.

The use of leases by the government as land use controls has been somewhat
limited because other methods are more permanent. These leases are essentially contracts
restricting land uses for a fixed period of time. Nevertheless, leases are useful in
instances when a short term solution is desirable. If the government obtains rights to the
land through a lease that prevents changes in land use for a specified period, the

undesirable shift in land use may be avoided without incorporating the land into the
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public domain. A variation of this is a rolling lease, in which the parties extend the
agreement periodically in such a way that if they decide against extending it, the land is
still subject to the lease for some period of time from the previous extension. Because
this method is impermanent, it keeps future options for the land available, in case public
policy preferences or land markets change.

Incentives can be used to control land use by exchanging some favorable
treatment within the government’s control for a landowner’s agreement to use his/her
land in a certain way. Since taxation is one of the major rights gov'ernments have in
connection with land, tax relief is often used as an incentive. Many states offer
landowners considerable reductions in their property taxes in exchange for dedicating
their land to forest management under an approved set of management guidelines.
Federal policy has been to encourage the donation of conservation easements or full fee
title to land for conservation purposes through income tax incentives. Donations meeting
certain requirements are deductible for income tax purposes and may be used as a
strategy for lowering the taxable value of a person’s estate. Another example of
incentives is cost sharing for improvements or other activities that enhance the way in
which the land is used from a public perspective. The Stewardship Incentive Program
administered by the US Department of Agriculture offers to share the cost of
improvements and activities for conservation with private landowners (USDA 1991).

The government’s power to levy taxes is one of the constraints all ownership of

land is subject to, just as it is subject to the power of eminent domain. Current use














































































































































































































































































