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VT’s version: 
http://hdl.handle.net/10919/56505

Adapted from: 
https://d396qusza40orc.cloudfront.net/cfel/Reading%20Docs/A%20Framework%20fo
r%20Analyzing%20any%20Copyright%20Problem.pdf 

http://hdl.handle.net/10919/56505
https://d396qusza40orc.cloudfront.net/cfel/Reading%20Docs/A%20Framework%20for%20Analyzing%20any%20Copyright%20Problem.pdf
https://d396qusza40orc.cloudfront.net/cfel/Reading%20Docs/A%20Framework%20for%20Analyzing%20any%20Copyright%20Problem.pdf
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Two Dilemmas … when creating with sharing in mind

1. May I use portions of others’ original works in my 
open educational resource? How do I do this legally, 
ethically, and technically?

 

2. I want others to use my work in flexible ways. Of what 
do I need to be mindful when planning to create and 
share my work?

© Build by Adrien Coquet CC BY 3.0 (flipped) https://thenounproject.com/search/?q=build&i=2085889



© BBicycle by Fahmihorizo - CC BY 3.0 https://thenounproject.com/search/?q=bicycle&i=1272852

Ownership
Context
Permission

How copyright Is like a bicycle

https://thenounproject.com/search/?q=bicycle&i=1272852


Principle 1: Unless otherwise marked, always assume that every 
artifact’s copyrights are owned by someone.

You are a copyright holder.

Your students are copyright holders.

People and organizations that created   
        things you read, watch, and listen to in    

any medium -- including things that are 
freely available on the internet -- are 
copyright holders.

© Man in the mirror by HeadsOfBirds CC BY 3.0 https://thenounproject.com/search/?q=mirror+reflection&i=1221065 

*Item in the Public Domain are an exception. We’ll talk about these a bit later.

https://thenounproject.com/search/?q=mirror+reflection&i=1221065


Automatically in copyright when made        Not in copyright

Principle 2: Copyright is automatic. Copyrights are established the 
moment a creative work is fixed in a medium.

© Sculptor by Krisada CC BY 3.0 https://thenounproject.com/search/?q=sculptor&i=1059044
© Document by IconMark CC BY 3.0 https://thenounproject.com/search/?q=document&i=3536167
© Photography by monkik CC BY 3.0 https://thenounproject.com/search/?q=photography&i=2588421 
© Save by PrimeIcons CC BY 3.0 https://thenounproject.com/search/?q=save&i=1929682
© Scribble by Alice Noir CC BY 3.0 https://thenounproject.com/search/?q=scribble&i=713357 
© Music sheet by iconixar CC BY 3.0 https://thenounproject.com/search/?q=sheet+music&i=3478850 

Creative works in a fixed medium

● Ideas, facts, data, common knowledge
● Narrative, image, song… when there is no record
● Works clearly donated to the Public Domain
● Published in the US pre-1926*
● Created by U.S. Government employees acting in 

an official capacity

(even when a © mark is not added!)

*The entry date of works into the Public Domain in the 
U.S. advances each year. As of Jan 1st 2023, it will be 
works published pre-1927. On Jan 1, 2024 it will be 
pre-1928, and so on. For more info, see:  
https://copyright.cornell.edu/publicdomain 

https://thenounproject.com/search/?q=sculptor&i=1059044
https://thenounproject.com/search/?q=document&i=3536167
https://thenounproject.com/search/?q=photography&i=2588421
https://thenounproject.com/search/?q=save&i=1929682
https://thenounproject.com/search/?q=scribble&i=713357
https://thenounproject.com/search/?q=sheet+music&i=3478850
https://copyright.cornell.edu/publicdomain


Principle 3: All published works are destined for the Public Domain 
(i.e. freedom from Copyright) … but it takes a long while for them to get there. 

© Graduates by ProSymboles CC BY 3.0 https://thenounproject.com/icon/graduates-1971073 

https://thenounproject.com/icon/graduates-1971073


Three categories of copyright ownership

© Bucket by Ema Dimitrova, BG - CC BY 3.0 https://thenounproject.com/term/bucket/71705 
* Note that this is a rolling wall. Note also depending on the type of material, how they were published 
etc, that newer materials  may also be in the Public Domain. See details at: 
https://guides.library.cornell.edu/copyright/publicdomain. 

My original work 
(If you did not sell or 
give away exclusive 
rights)

Someone else’s work Works in the Public Domain: 
Marked as Public Domain or 
created by a U.S. Gov Employee, 
or published in the U.S. pre 192X*

https://creativecommons.org/licenses/by/3.0/us/legalcode
https://thenounproject.com/term/bucket/71705/
https://guides.library.cornell.edu/copyright/publicdomain


Principle 4: Copyrights can be thought of as a creator’s monopoly -- 
in duration and use -- over a bundle of different rights

© Harvest by Chattapat CC BY 3.0 https://thenounproject.com/search/?q=harvest&i=3973361 
© Family by Andrei Yushchenko CC BY 3.0  https://thenounproject.com/search/?q=family+tree&i=2558850 
© Cemetary by Victoruler CC BY 3.0 https://thenounproject.com/search/?q=graveyard&i=3339647 
© Trade by Wichi Wi  CC BY 3.0 https://thenounproject.com/search/?q=trade&i=3683592  

A bundle of different rights authors automatically get from 
creating original works in a fixed medium. Relevant here are 
exclusive rights to:

● Copy
● Create “derivatives” or copies with changes
● Publicly display and distribute

Unlike vegetables, copyrights last your whole life + 70 years

https://thenounproject.com/search/?q=harvest&i=3973361
https://thenounproject.com/search/?q=family+tree&i=2558850
https://thenounproject.com/search/?q=graveyard&i=3339647
https://thenounproject.com/search/?q=trade&i=3683592


Principle 5: A creator/author may commoditize, license, donate, etc. 
parts or the whole of the bundle of rights

© Harvest by Chattapat CC BY 3.0 https://thenounproject.com/search/?q=harvest&i=3973361 
© Trade by Wichi Wi  CC BY 3.0 https://thenounproject.com/search/?q=trade&i=3683592  

A commodity: The author may retain, sell, donate, and/or license 
irrevocably -- or for limited times, places, and mediums, or uses 
involving parts of or the whole bundle, to one party (exclusive) or 
with potential for various agreements with different parties 
(non-exclusive). (An author is not required to do any of these 
things. They may instead choose to do nothing.)

https://thenounproject.com/search/?q=harvest&i=3973361
https://thenounproject.com/search/?q=trade&i=3683592
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Categorizing works you may want to integrate into your own

Public Domain in the U.S. is a moving wall. See https://guides.library.cornell.edu/copyright/publicdomain 

© Bucket by Ema Dimitrova, BG - CC BY 3.0 https://thenounproject.com/term/bucket/71705/ 
© BBicycle (adapted) by Fahmihorizo - CC BY 3.0 https://thenounproject.com/search/?q=bicycle&i=1272852

My original work Someone else’s work Works marked as Public Domain 
or created by a U.S. Gov 
Employee, or expressed in a fixed 
medium in the U.S. pre 1920-ish*

Use it as you wish [in the U.S.]

Citing your source is good 
scholarly practice but not legally 
required.

If you did not sell or give away 
exclusive rights, use it as you 
wish.

Do you have enough rights 
to justify your use? You’ll 
need to research the terms 
of use for this item.

Assume © unless 
otherwise noted

Uh oh!

https://guides.library.cornell.edu/copyright/publicdomain
https://creativecommons.org/licenses/by/3.0/us/legalcode
https://thenounproject.com/term/bucket/71705/
https://thenounproject.com/search/?q=bicycle&i=1272852


Principle 6: There ARE legal and ethical ways to use others’ 
in-copyright works
Options for using others’ works -- organized by level of effort

1. Choose to use works bearing a license that covers 
your specific, proposed use

2. Leverage a U.S. Copyright exemption that addresses 
your specific, proposed use
a. Fair Use
b. TEACH Act

3. Obtain permission for your specific, proposed use
© MadeAU ”vegetables” CC BY https://thenounproject.com/icon/vegetables-3057284 

https://thenounproject.com/icon/vegetables-3057284


Resource: A Framework for Any U.S. Copyright Question

1. Is the work protected by copyright?
a. In Copyright and I own the copyright
b. In-Copyright and someone else owns it
c. In the Public Domain (≠ free online)

2. Do I already have permission? Is there a license that allows my proposed use?
a. Creative Commons license 
b. Terms/Conditions of Use

3. Is there a specific exemption in copyright law that covers my proposed use?
a. Fair Use

4. If all of the above failed, I need to obtain permission.
Adapted from: http://hdl.handle.net/10919/56505  
CC BY SA

http://hdl.handle.net/10919/56505


Three categories of copyright ownership

© Bucket by Ema Dimitrova, BG - CC BY 3.0 https://thenounproject.com/term/bucket/71705 
* Note that this is a rolling wall. Note also depending on the type of material, how they were published 
etc, that newer materials  may also be in the Public Domain. See details at: 
https://guides.library.cornell.edu/copyright/publicdomain. 

My original work 
(If you did not sell or 
give away exclusive 
rights)

Someone else’s work Works in the Public Domain: 
Marked as Public Domain or 
created by a U.S. Gov Employee, 
or published in the U.S. pre 192X*

1.

https://creativecommons.org/licenses/by/3.0/us/legalcode
https://thenounproject.com/term/bucket/71705/
https://guides.library.cornell.edu/copyright/publicdomain


Does the work already have a license permitting my 
proposed use?

1. You might already have a license or permission
a. Creative Commons licenses (which always require attribution) are one 

such license which is appended on an in-copyright work

b. Another license might be covered in the “Terms/Conditions of Use” 
section described on a website. 

Best practices for attribution - Creative Commons licenses: 
https://wiki.creativecommons.org/wiki/Best_practices_for_attribution 

2. 

https://wiki.creativecommons.org/wiki/Best_practices_for_attribution
https://wiki.creativecommons.org/wiki/Best_practices_for_attribution


© David Lenker Strawberry CC BY 2.0

More about Creative Commons licenses: https://creativecommons.org/licenses 
Best practice for attributing CC-licensed materials: https://wiki.creativecommons.org/wiki/Best_practices_for_attribution 

Attribution is 
always required 
when using 
CC-licensed 
materials.

Source: https://creativecommons.org/licenses/by/4.0/ 

© David Lenker Strawberry CC BY 2.0

Creative 
Commons 
example

https://flic.kr/p/8JCr55
https://creativecommons.org/licenses/by/2.0/
https://creativecommons.org/licenses
https://wiki.creativecommons.org/wiki/Best_practices_for_attribution
https://creativecommons.org/licenses/by/4.0/
https://flic.kr/p/8JCr55
https://creativecommons.org/licenses/by/2.0/


Is my proposed use more fair than infringing according to an 
informed Fair Use analysis?

FOUR FACTORS OF FAIR USE
Type of use

+ Character of the work
+ How much you’re using

+ Impact on the owner’s profit

= More fair or not very fair?

Uses that are more fair
Non-profit edu, limited audience
Factual
Using only a small part
Zero or minimal impact

Uses that are less fair
Large or unlimited audience
Creative
Using a large % of the work
Direct financial impacts

Your proposed use might (or might not) be more “fair” than more “infringing”

MORE FAIR                                                                                                 MORE INFRINGING3. 



https://www.american.edu/wcl/im
pact/initiatives-programs/pijip/do
cuments/upload/code-of-best-pr
actices-in-fair-use-for-open-educ
ational-resources.pdf 

https://www.american.edu/wcl/impact/initiatives-programs/pijip/documents/upload/code-of-best-practices-in-fair-use-for-open-educational-resources.pdf
https://www.american.edu/wcl/impact/initiatives-programs/pijip/documents/upload/code-of-best-practices-in-fair-use-for-open-educational-resources.pdf
https://www.american.edu/wcl/impact/initiatives-programs/pijip/documents/upload/code-of-best-practices-in-fair-use-for-open-educational-resources.pdf
https://www.american.edu/wcl/impact/initiatives-programs/pijip/documents/upload/code-of-best-practices-in-fair-use-for-open-educational-resources.pdf
https://www.american.edu/wcl/impact/initiatives-programs/pijip/documents/upload/code-of-best-practices-in-fair-use-for-open-educational-resources.pdf


Last resort -- Obtain permission
1) You’ve already confirmed the copyright status
2) Identify the copyright owner and their contact details.
3) Make your request: Describe the exact portion of the 

work you want to reproduce.
a) In detail, how you want to use the material (including duration and format)
b) Audience of your material
c) Whether the material is to be sold

4) (optional) Ask that the material be released under the 
same Creative Commons license as the overall work.

5) Get it in writing.
“How to Obtain Permission” https://www.copyright.gov/circs/m10.pdf  

“Release form for Media, Illustrations, and Figures” http://hdl.handle.net/10919/105384 
4. 

https://www.copyright.gov/circs/m10.pdf
http://hdl.handle.net/10919/105384


What is your “specific, proposed use”?
Examples

- Display a high-resolution image in a class lecture

- Insert an excerpt of a published paragraph or image and cite it. Distribute 
the overall work under a specific Creative Commons license.

- Reproduce thumbnail image on the internet in a non-commercial setting 
to a global audience

- Reproduce a high-resolution image in a commercial printed and (in 
perpetuity) digital publication with an anticipated print distribution of 1,000 
and a digital subscriber audience of 15,000.

For which of these would you conduct a fair use analysis? For which would you already know that 
you should obtain permission?



What to do when you don’t have enough rights (or are not 
sure that you have enough rights)

● Look for alternatives: Find openly-licensed or Public Domain equivalent material that meets the same 
need.

● Consider asserting a fair use*. Use less, smaller, lower resolution. . . only as much as is necessary.

● Use a work in a different or transformative* way than it was intended. Add value to the work.

● Obtain permission. When, where, how much + may I release this under the same open license as my 
work?

● Create original work. Take your own picture. Make your own drawing. Put the idea in your own words. 
[and cite it!]



Examples: 

Creative Commons license
○ Best Practices for Attribution of CC-license content
○ Example: © David Lenker Strawberry CC BY 2.0

Public domain (not in copyright)
○ USGS Website. Public Domain

Permission
○ © Author. Name of the work. Reproduced with permission. OR
○ © Author. Name of the work. Reproduced with permission under CC BY 4.0.

Fair Use 
○ © Author. Name of the work. Adapted under fair use. 
○ © Author. Name of the work. Used under fair use. 

Mark third-party content within your document

https://wiki.creativecommons.org/wiki/Best_practices_for_attribution
https://flic.kr/p/8JCr55
https://creativecommons.org/licenses/by/2.0/
https://usgs.gov


Discussion


