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(ABSTRACT)

Data from 135 parents were used to explore and compare
perceptions of process and outcome for court-ordered and
voluntary participants in child custody/visitation
mediation. Information from the Clients Assessment of
Mediation Services (CAMS) is used to analyze six process
and four outcome variables for male/female and agreement/no
agreement groups. Data were reported on mediated
agreements and reasons for termination of mediation prior
to reaching agreement.

The results of this study indicated voluntary
mediation participants, more than court-ordered
participants, were 1) emotionally satisfied with the
agreement, 2) believed mediators were warm, sensitive, and
sympathetic, and 3) mediation improved their relationship
with their (ex)spouse.

Voluntary and court-ordered participants were similar
on process variables of empowerment, adequacy of
information, and mediator impartiality, and outcome

variables of satisfaction with custody and adequacy of



information about child issues. There were significant
differences between court-ordered agreement/no agreement
groups on the process variables of sensitive/effective
mediator, empowerment, adequacy of information and focus on
issues, and outcome variables of satisfaction with
agreement, emotional satisfaction, satisfaction with

custody and adequacy of information on child issues.
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CHAPTER I

INTRODUCTION

The process of divorce is accompanied by emotional
turmoil and transition. The dissolution of a marriage,
which begins well before the legal divorce and continues
through an extended period of readjustment following formal
proceedings, is a time of upheaval for most parents and
children (Emery, Hetherington, & DiLalla, 1984). Parents
express anger, depression, distrust, and ambivalence, and
children are torn by loyalty dilemmas, saddened by
separation/loss of a parent, and anxious about the
stability in their lives (Emery & Wyer, 1987).

The consequences of divorce for children have long
been studied and documented (Emery, 1982; Hetherington,
1979; Hetherington, Cox, & Cox, 1978; Wallerstein & Kelly,
1980; Weitzman, 1981; 2ill, 1978). Children involved in
interparental conflict before, during, and after divorce,
are likely to react to this stress. Evidence supporting
this conclusion includes findings that: 1) children who
experience parental loss through death have better longterm
adjustment than those who experience a parental divorce
(Douglas, Ross, Hammond, & Mulligan, 1966; Gibson, 1969;
Gregory, 1965), and 2) children from high-conflict, as
opposed to low-conflict, divorces have more psychological
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difficulties (Anthony, 1974; Hetherington, Cox, & Cox,
1976; Wallerstein & Kelly, 1980). The adversarial
settlement of custody disputes would appear to place
children in the middle of interparental conflict and
promote further stress between divorcing partners who will
remain parents.

Traditionally, divorcing parents have each secured
lawyers who have, in turn, petitioned the court to decide
the several issues involved in terminating a marriage.

When there is a disagreement over issues regarding the
children, public agencies (usually Social Services) have
been ordered to investigate each parent and recommend to
the court which parent should get custody of the children.
This adversarial system has sometimes led to settlements
that have had to be retried, and often has served to deepen
the divorce wounds that each family member feels. This
process is also costly to the courts, to the agencies, and
to the families.

Mediation is a process in which divorcing parents meet
with a neutral third party who works to help them identify,
negotiate, and resolve disputes (Emery & Wyer, 1987).
Mediation is an increasingly popular alternative to the
traditional adversarial process of petitioning the court to
make decisions regarding child custody and visitation

arrangements. Currently, many states have mediation
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sanctioned by law and, in some, mediation must be explored
prior to court settlement. California, Maine, and Delaware
have enacted statutes that mandate the mediation of custody
disputes, and several other states allow judges to make
referrals to mediation at their discretion (Freed & Foster,
1984; Me. Rev. Stat. Ann., 1984; Mich. Comp. Laws Ann.,
1983). 1In Virginia, the Code of Virginia allows judges to
order service delivery from any state or local agency, and
if a custody mediation program exists, judges may court
order or court refer cases to that program. Beginning in
July 1991, social service agencies could charge a fee,
based on income, for custody mediation.

Although divorce/child custody mediation has generated
both interest and controversy, it has been the focus of
relatively little systematic research (Emery & Wyer, 1987).
Research investigating the effectiveness of the mediation
alternative in divorce is also limited (Emery & Wyer, 1987;
Kressel, 1985; Kressel & Pruitt, 1989; Pearson & Theonnes,
1989).

Kelly and Gigy (1989) completed a longitudinal study
of mediation and adversarial divorce processes using a
volunteer sample of clients. They concluded that mediation
respondents perceived multiple aspects of their process and
agreements to be more satisfactory compared to respondents

using an adversarial approach. Research on mediation
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satisfaction is generally studied utilizing a volunteer
sample and the literature is lacking studies which look at
perception and outcome of clients participating in court-
ordered mediation.

The purpose of this study was to investigate court-
ordered clients' attitudes toward selected aspects of the
mediation process and its outcomes. The analysis also
examined two dimensions of client satisfaction:
satisfaction with the mediated agreement and emotional
satisfaction. The rationale for this study was based upon
the lack of empirically based literature concerning court-
ordered mediation and its outcomes.

The following research questions are based on several
assumptions about mediation:

- helping professionals believe that parents know
what is best for their children and these parents should
participate in decision-making

- mediation is a constructive communication enhancing
process

- Jjudges currently have relatively weak guidelines in
the determination of custody and

- mediation can be both time and money saving.



5

Research Questions: Research questions addressed include:

1.

What specific factors of the mediation process are
more highly associated with reaching agreement?
What conflicts are referred to mediation? When
agreements are reached, what percentage of

parents abide by the terms of the agreement and how
are changes negotiated after mediation is
terminated?

Why do participants terminate mediation prior to

reaching an agreement?



CHAPTER II

REVIEW OF THE LITERATURE

The divorce process and specific transitions are often
accompanied by stress, conflict, and change. The process
of marital dissolution and the separation of spousal roles
from parental roles parallels a roller coaster ride.
Emotions are up and down and those emotions feel out of
control and/or manipulated by others. Those involved are
torn by loyalty dilemmas, saddened by separation from
family members, and anxious and uncertain about finding
stability in their lives (Emery & Wyer, 1987).

The legal system has been somewhat slow in changing to
accommodate the large number of divorce cases and the
consequent requests for judicial determination of
children's custody and resolution of other child-focused
issues. The majority of divorced partners themselves
report dissatisfaction with their experience with the
entire legal system, including laws, judges, and lawyers
(Spanier & Anderson, 1979).

Child-focused issues, such as custody and parental
visitation, present unique issues. Although only about 10%
of all divorces result in a formal court hearing
(Bodenheimer, 1977; Foster & Freed, 1980), post-dissolution
ligitation occurs in as many as one-third of those cases
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in which children are involved (Foster & Freed, 1973). The
"tender years" presumption, a doctrine that held that young
children should remain in the care of their mothers
(Derdeyn, 1976), and the "best interests standard", a rule
in which the judiciary should make custody decisions based
on what will be in the future best interests of the
children (Musetto, 1982), which once guided judges in
making custody determinations, have been gquestioned and
altered to the extent that judges currently are left with
no strong guidelines in the determination of custody
(Mnookin, 1975).

Legal and psychological concerns provide impetus for
the exploration of alternative, cooperative means of
settlement. One well known alternative is divorce
mediation, a process in which divorcing persons meet
together with a neutral third party (known as the mediator)
who helps them to define, negotiate, and resolve issues of
dispute. The mediator does not encourage marital
reconciliation, but rather keeps the focus on issues of
disagreement, such as child custody, visitation, or
support.

Mediation differs from traditional adversarial methods
of resolution in that mediation is based on the premise of
cooperation rather than competition, communication takes

place through a neutral third party (the mediator), and
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the parties are in control of the decisions they make
(Emery & Wyer, 1987). Mediation assumes that parents know
their children better than anyone else and that parents can
make the best decisions in issues that affect their
children's lives. Most child custody issues are settled by
parents themselves (62%) or in consultation with their
attorneys (27%) (McIssac, 1981). Kelly (1983) believes
that mediation is a goal-focused, task-oriented, time-
limited process that emphasizes the present and the future,
not the past. Kelly notes the goal of mediation is to
negotiate a settlement of issues identified by the clients
and the mediator as germane to the dispute. Mediation has
four subgoals: 1) restructuring the marital relationship
so that it can function effectively in continued parenting
after divorce; 2) restructuring parent-child relationships
to best meet the needs of each individual; 3) creating a
model of communication and problem solving that can be
replicated in future interactions; and 4) facilitating the
adjustment of family members to the divorcing process.

Mediation may allow the exploration of some emotional
issues that underlie the legal dispute; however, the
exploration and resolution of problems related to the
psychological aspects of the divorce are limited according
to the overriding objective of negotiating an agreement

that is acceptable to both parties (Kelly, 1983).
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The most utilized settings for mediation programs are
in connection with the courts or social service departments
operating in cooperation with courts. Mediators in these
public programs typically have advanced training in the
mental health professions, work only with parents who have
requested a court hearing, and limit negotiations to child
custody or visitation disputes, leaving financial issues to
be resolved through the adversary process (Pearson, Ring &
Milne, 1983). Division of property, child and spousal
support seem to lie more within the expertise of an
attorney since more technical, legal and financial
considerations are concerned (Emery & Wyer, 1987). 1In
Virginia, the Code sets forth the guidelines to be used by
judges in the determination of support (Code of Va.).
California is well known as a forerunner for these
mediation programs due to changes in the law in 1981 which
mandated all parents who petition the court for custody or
visitation must first attempt to resolve their disputes in
mediation (California Civil Code, 1981).

Varied findings are reported in the literature
regarding the number of agreements that were reached in
mediation. McIsaac (1982) reported that 55% of couples in
Los Angeles County reached an agreement while Salius and
Maruzo (1982) reported 64% reached agreement in a

Connecticut study. Kressel (1985) reported that, across
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studies, most settiement rates fall between 40% and 70%.
Other studies indicate that public mediation services help
family members reach agreements in one half to three
quarters of their cases (Irving, Benjamin, Bohm, & Mac
Donald, 1981; Pearson & Thoennes, 1982).

Not all mediation efforts result in an agreement. The
process does encourage cooperation, and those who fail to
reach an agreement in mediation are more likely to
negotiate a settlement out of court than are partners who
never attempt mediation (Pearson, Thoennes, & Vanderkooi,
1982) .

Are divorcing parents who participate in mediation
more satisfied with this process than those parents who
participate in the traditional litigation process? Most
studies indicate yes (Irving, 1980; Kelly, 1989; Pearson &
Thoennes, 1989). Generally, program studies have been
conducted in which parents were assigned or asked to
volunteer as participants in either a mediation group or a
litigation group in order to reach a settlement about child
custody/visitation. Numbers in these groups were
controlled and, for the most part, the mediation process
was followed from beginning to end.

Earlier data were interpreted as indicating that
divorcing parents were more satisfied with mediation than

with litigation. 1In three field studies in which families
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were randomly assigned to mediation or litigation, it was
found that: 1) mediation partners were three times more
likely to report that "things had gotten much better" 6
weeks following the settlement (Irving, 1980); 2) at 6 to
12-month follow-up, parties with mediated settlements
reported more satisfaction with the process and viewed it
as being more fair (Pearson & Thoennes, 1982), and 3) when
interviewed a short time after reaching a settlement,
parents said mediation was less biased and more suited to
the family than were adversary procedures (Watson & Morton,
1983). Pearson and Thoennes (1984) concluded that families
entering into mediation settle issues out of court, parents
express a preference for mediation over adversarial
settlement, and at least in the short term, fewer families
who go through mediation return to court with a new
dispute.

Two longitudinal studies, the Denver Custody Mediation
Project (conducted 1979-1981) and the Divorce Mediation
Research Project (began in 1981), were conducted by Jessica
Pearson and Nancy Thoennes. The Denver Custody Mediation
Project provided mediation services to 160 couples
contesting child custody and/or visitation arrangements.
During this evaluation, three sets of interviews were

conducted with 217 mediation clients, 113 persons who had
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rejected an offer of mediation, and 89 others who chose to
use traditional adversarial methods of settlement.

The Divorce Mediation Research Project collected data
at three sites: the Los Angeles Conciliation Court, the
Family Relations Division of the Connecticut Superior
Court, and the Domestic Relations Division of the Hennepin
County (Minneapolis) Family Court (Pearson & Thoennes,
1989). Observation, interviews, and analysis of video
tapes were used to collect the data. Questionnaires were
administered, at three points in time, to 450 mediation
clients. Interviews were conducted with 100 individuals
using the traditional adversarial approach and 100
divorcing, but noncontesting individuals.

In these studies, more than three-fourths of the
clients expressed extreme satisfaction with mediation and
would recommend it to others (Pearson & Thoennes, 1989).
The majority (69%) agreed that mediation helped them focus
on the needs of the children, and 70% to 90% agreed with
the statement '"Mediation gave me a chance to express my
own point of view" (Pearson & Thoennes, 1989, p. 19).
Kelly (1989) reports "spouses in mediation believed that
the mediation process has a more beneficial effect on their
ability to be reasonable and communicative with each other
compared to adversarial respondents who used attorneys" (p.

84). These respondents also believed the mediators led
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them to reach more workable compromises. Other positive
features of mediation included the ability to identify the
real issues in a dispute, the process was less rushed and
superficial as compared to the courtroom, and finally, that
mediation was better than going to court.

Negative reactions included that the sessions were
tension-filled and unpleasant, and that they stimulated
feelings of anger and defensiveness (Pearson & Thoennes,
1989). Other respondents (Pearson & Thoennes, 1989)
expressed faulty expectations; 20% to 40% agreed that
mediation was confusing and there were misconceptions about
the goal of mediation. Those who believed the goal was
reconciliation were either annoyed (if not interested in
reconciling) or disappointed (that the process did not
focus on ways to save the marriage). Finally, between a
quarter and a third of the respondents of the Denver
Mediation Research Project felt mediation was too rushed
and should be given more time.

The Divorce and Mediation Project (Kelly, 1989; Kelly
& Gigy, 1988; Kelly & Gigy, 1989) was initiated in 1983 as
a multimeasure longitudinal design to investigate the
effectiveness of a comprehensive divorce mediation process
as contrasted to a traditional two-attorney adversarial
divorce process. The 225 individuals (including 47

couples) in the adversarial sample were contacted from
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court records of divorce petitions filed in Marin County,
California, between 1984 and 1989 (Kelly & Gigy, 1989). The
mediation sample consisted of 212 individuals (106 couples)
who came voluntarily to the Northern California Mediation
Center for mediation of issues pertaining to their divorce.
Thirty-eight percent of these clients were referred by
legal (21%) and mental health (17%) professionals, 35% came
at their own or their spouse's initiative, 16% learned of
the Center from friends or prior clients, and 11% had other
or overlapping resources (Kelly & Gigy, 1989).

Kelly and Gigy (1988), developed the Client Assessment
of Mediation Services (CAMS), to measure respondent's
perceptions of and satisfaction with mediated and
adversarial divorce process and outcomes. Process
variables centered in six major dimensions: 1)
effectiveness and sensitivity of mediator/attorney; 2)
empowerment; 3) adequacy of information; 4)
mediator/attorney impartiality; 5) focus on issues; and 6)
impact on spousal relationship. Outcome variables centered
into five main dimensions: 1) satisfaction with financial
(nonchild) agreements; 2) emotional satisfaction; 3)
satisfaction with custody and child support agreements; 4)
understanding of children's needs and issues; and 5)

overall satisfaction with mediated or adversarial divorce.
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The data from the CAMS made significant contribution
to Kelly and Gigy's (1989) following conclusions which
relate to the client's perception of the mediation process:

Effectiveness and Sensitivity of Mediator/Attorney:

In reviewing Kelly and Gigy's process variable outcomes,
the following conclusions were documented. Between 65% and
82% of men and women in both the adversarial and mediation
groups viewed their attorneys and mediators as warm,
sympathetic, and sensitive to and concerned about their
feelings regarding divorce, and many respondents felt their
attorneys and mediators helped them to stand up for their
rights when the clients disagreed (Kelly, 1989). Mediators
were reportedly more helpful than attorneys in the
following areas: proposing ways to resolve disagreements
with spouses, leading both spouses to workable compromises,
helping clients control angry feelings, and overall, more
skilled in the process.

Empowerment: Comparison of group means indicate that
neither the mediation nor adversarial group viewed the
process as particularly enhancing to the overall ability to
stand up for themselves. Mediation women were most likely
to report that the process helped them to stand up for
themselves as compared to adversarial women and men.

Mediation males were less likely to believe this was true
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(Kelly, 1989). Both groups agreed that their processes
helped them identify important issues and problems.

Adequacy of Information: There was no significant sex
or group difference in the two groups in this area.
Participants felt they were given sufficient information
for decision making.

Mediator/Attorney Impartiality: Between 41%
(adversarial women) and 46% (mediation men) believed that
their spouses had an advantage over them in divorce
negotiations or proceedings. Differences in impartiality
seemed to emerge with regard to the way in which the
mediator and attorney roles were defined. Attorneys
generally do not elicit the positions of their client's
spouse. Mediators ensure each spouse's interests, needs,
and positions are heard and respected. Although less than
one-third of mediation men and women felt their mediators
favored their spouse's point of view, the anticipated group
difference was confirmed. An unexpected and significant
sex difference was found. Men in both groups rated their
attorneys or mediators as more often favoring their
spouses' point of view than did the women (Kelly, 1989).

Focus on Issues: In both groups, men were
significantly more likely than women to believe they had
wasted time by not focusing on the most important issues.

Forty-one percent of mediation males, compared to 22% of
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females, felt they had wasted time in mediation by not
focusing on the most important issues.

Impact on Spousal Relationship: Seventy-six percent of
mediation women and 62% of mediation men believed that the
mediation process helped them become more reasonable in
their dealings with each other. Only 39% of adversarial
males and 26% of adversarial women believed this.
Approximately 50% of the adversarial group reported the
divorce process had worsened their communication problens;
only 11% of the mediation group reported this. In both
groups, men were more likely to report a decline in
communication than women.

Satisfaction with Financial (Nonchild) Agreements: The
mediation group was significantly more satisfied with the
property settlement and the spousal support agreement.
Mediation men and women were significantly more likely to
perceive that they had equal influence over the terms of
their divorce agreements than were the adversarial
respondents (Kelly, 1989).

Emotional Satisfaction: Mediation respondents (73%
men and 53% women) were more likely than adversarial
respondents (44% men and 33% women) to report they would
have been content with their spouse's settlement had it

been their own. More than one-half of respondents in both
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groups reported being less angry at their spouses at the
end of divorce (Kelly, 1989).

Satisfaction with Custody and Cchild Support
Agreements: Both men and women in the mediation group felt
that negotiated custody and visitation agreements would be
better for everyone in the family. Seventy-two percent of
mediation women, compared to 51% of adversarial women, felt
the arrangements would be beneficial to all family members.
Child support was more often perceived to be inadequate by
women than men, regardless of group (Kelly, 1989).

Adequacy of Information about Child Issues: Mediators
were seen as significantly more helpful than attorneys in
identifying practical ways to arrange custody and
visitation. Mediation clients, more than adversarial
clients, reported an increased understanding of their
children's psychological needs and reactions, and an
increased understanding of the dollar cost associated in
raising children.

Overall Satisfaction with Mediated or Adversarial
Divorce: The mediation group was significantly more
satisfied with the mediation process and outcomes than the
adversarial group was with the adversarial process. At
final divorce, 69% of mediation respondents were somewhat
to very satisfied, compared to only 47% of the adversarial

group (Kelly, 1989). There were no sex differences.
































































































































































































































































































